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WATER PERMIT NO. FC-18

Name of Applicant: LaVern Bierman

Address: 37150 145th St, Mansfield SD 57460 Phone: 605 887-3362
Amount of Water Claimed: Total Acres:

Source of Water Supply: Stony Run

Water to be used for: flood control County: Edmunds

Type of Waste Disposal System: NA
Location: 10 south and 13 east of Ipswich

PRIORITY Date Received: 2-26-96 Fee: $150.00
Corrected Application Received: 3/ Lf/‘fl'é Period of Annual Use: January 1 - December 31

Remarks:

Diversion Point: SW 1/4 NW 1/4 Sec 14-T121N-

R66W

Land to be Irrigated: NA

Depth of Well: NA

Well Driller: NA
Remarks:

Type of Map: aerial
Prepared by:

Reviewed and the Number Assigned on: 2-27-96 By: Karen Schlaak

Notice of Hearing - date to intervene:




SOUTH DAKOTA
FLOOD CONTROL PERMIT NO. FC-18

Date of first receipt of application February 26, 1996.

The Water Management Board approved Flood Control Permit No. FC-18 on December 4, 1996 for LaVern

Bierman, 37150 _145th St, Mansfield SD 57460 authorizing the construction of the water use system and the
placing of water to beneficial use subject to the following limitations, conditions and qualifications:

1. Flood Control Permit No. FC-18 authorizes the reconstruction and modification of the dam on Stony Run
Creek located in the SW 1/4 NW 1/4 Section 14-T12I1N-R66W. The crest of the dam was raised to _a height

of 10.1 feet in the fall of 1994. A secondary spillway was also added at a height of 5.9 feet which is 1.1 feet
lower than the height of the original d see related Vested Water Right No. 5910-3).

2. Approval of the permit does not increase the likelihood or severity of flood damages downstream, does not
endanger human life or property, will not impair existing rights, and is in the public interest because the
alteration will prevent overtopping and possible failure of the structure.

3. The date from which applicant may claim right is February 26, 1996.

WATER MANAGEMENT BOARD

o WA W%@’ | NOV 1 2 1097

John Ha‘ﬁ;, Chief En‘éineer date
Water Rights Program
Department of Environment and Natural Resources




FORM 2: Application for flood control permit

Mail to: (type or print)
Water Rights Division
Joe Foss Building No. FC-1% Hydrologic Unit __ 101 (o OO0 &
523 E Capitol Basin _ Tt o River
Pierre SD 57501-3181 | Newspaper _Tyawichh Tyibumg.
605 773-3352 Faudde 0o , KRecorcd (office use only)

APPLICATION FOR A FLOOD CONTROL PERMIT WITHIN THE STATE OF SOUTH DAKOTA

1. Name of Applicant LaVern Bierman
Address 37150 145th St.
(Street, RR or Box)
Mansfield South Dakota 57460 Phone No. (605) 887-3362
(City) (State) (Zip Code)
Stony Run

2. Name of watercourse

3. Location of project (legal description)__ SW 1/4, NW 1/4 Section 14-T121N-R66W

County or counties where project is located Edmunds

Give a brief description of the proposed project including the type of project (Dam, Dikes, Channel Modifications, etc.) and
purpose for the project. When available include any preliminary engineering report or other reports or information that will help
explain the project. (Attach sheet if more space is needed.)

b

o

In 1928 a ditch was dug in the south end of Grass Lake in Edmunds county
to divert water from Grass Lake into North Scatterwood Lake. In 1939 a dam was con-
structed on the natural outlet of Grass Lake because the ditch alone failed to
completely divert the wanted water into North Scatterwood Lake. Due to excess
runoff the dam has failed several times and has been rebuilt several times through-
out its lifetime. The USFWS recently rebuilt the dam and added an emergency spillway
to prevent the dam from ever failing again. The emergency spillway now, however,
allows water to flow east down its original course at an elevation twelve inches
lower than was previously allowed with solely the diversion dam.

See attachments for further reference.

Attachment: Attach map (see instruction)

STATE OF SOUTH DAKQOTA )
County of__Edmunds )

i, LaVern Bierman the applicant, certify that | have read this application, have examined the attached

map and tt}%l}ﬂe matters stated are true and that | intend, and am able to complete the necessary construction.
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Grass Lake

Prior to the US Fish and Wildlife Service’s involvement with
Grass Lake in Edmunds county, the diversion dam was poorly
constructed and was suspect to failure. The primary spillway
consisted of one 48 inch corrugated metal culvert in a township
(Clear Lake) road on the south end of the lake. The road had only
2.0 feet of freeboard above the top of the 4.0 foot culvert. There
was no emergency spillway for the system.

The top of the diversion dam was the same elevation as the top
of the 4.0 foot culvert. Therefore, when the 4.0 foot culvert was
running completely full, water would over-top the dam thus eroding
it and causing it to fail. Water would also cause damage to the
township road when the culvert was running completely full.

In the spring of 1994 this was just the case. The culvert ran
full thus water damaged the township road and overtopped the dam
causing it to breach sending the vast majority of the water in
Grass Lake east down its natural waterway.

In the fall of 1994 the USFWS repaired the dam and added an
emergency spillway to protegt both the dam itself and the township
road. After the USFWS repaired the dam, Clear Lake township added
a used somewhat crushed 5.0 foot diameter corrugated metal culvert
also in an attempt to protect the township road. Neither party had
knowledge of the other parties activities.

Specifications and elevations are as follows.
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Pre-Reconstruction Specifications
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gWater Surface |
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b) Freeboard_ 4.0 feet

c) Crest Width_10.0 feet
Crest Length_190.0 feet

d) Height_7.0 feet

e) Primary Outlet Capacity54 cfs

£) S

J

pipe diameter_4.0 feet
econdary spillway Cap._*
spillway width
g) X & Y Slope
Upstream_1:1
Downstream_1:1
h) Surface area_154.4 acres
i) Storage_447.8 acre feet
) Drainage area_ 21,440 acres

* There was no secondary or emergency spillway.

Pre-Reconstruction Elevations

Top of township road 106.0
Top of culvert(Primary Spillway) 104.1
Bottom of culvert 100.0
Top of dam ) 104.0
Bottom of dam 97.0
Pre-Reconstruction Hydraulic Capabilities
Primary Spillway (culvert in township road) 54 cfs
*

Emergency Spillway

* top of dam acted as an emergency spillway. Once water reached
104.1 dam would fail and water would flow east.
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Post-Reconstruction Specifications
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Top of
Top of
Bottom
Top of
Bottom

Top of
Bottom

X x d

b) Freeboard_ 7.1 feet
c) Crest Width_12.0 feet
Crest Length_322.0 feet
d) Height_10.1 feet
e) Primary Outlet Capacityl108 cfs
pipe diameter_two at 4 foot
f) Secondary spillway Cap.824 cfs
spillway width_88.0 feet
g) X & Y Slope
Upstream_3:1
Downstream_3:1
h) Surface area_154.4 acres
i) Storage_447.8 acre feet
j) Drainage area_ 21,440 acres

Post~-Reconstruction Elevations

township road
original culvert

of original culvert
additional culvert

of additional culvert

dam
of dam .

Emergency spillway

~107.1
97.0
102.9

106.1
104.1
100.0
~104.7
100.0

Post-Construction Hydraulic Capabilities

Primary Spillway ( 2 culvert in township road) 108 cfs

Emergency Spillway......... 0.5 foot water depth 80 cfs
1.0 foot water depth 254 cfs
2.0 foot water depth 824 cfs
2.1 foot water depth *

* at point where 2.1 foot of
Spillway, water will overtop

road

water is running through Emergency
township road causing failure of
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RECEIPT 414564

Division of Water Rights
South Dakota Department of Environment and Natural Resources
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TO: Game Fish & Parks Commission of South Dakota
Federal Fish and Wil1d1life
South Dakota Water & Matural Resources
Edmunds County LCommissioners
Spink County Commissioners
Brown County Commissioners
Clear Lake Twp. Board
South Dakota Dept. of Transportation
South Dakota Emergency Management

RESOLUTION

WHEREAS S  Ouerflow from Scatterwood Lake s creating a serious problem of
Flooding land, roads, farmsteads and the town of Chelsea. A conservatiuve
estimate of land taken out of production by this overflow is %000 acres for
1995, Al=o, there is a fertilizer warehouse in Chelsea that could
contaminate the flood water if 1t is flooded.

THEREFOREs The Faulk County Board of Commissioners, along with the
governing bodies of the town of Chelsea, the Wesley Township Board and the
Urmion Township Board, request that the flow of water from Grass Lake be
requlated by Clear Lake Township, Edmunds County and South Dakota Game Fish
and Farks, =o that they can control the flow into Morth Scatterwood Lake at
times such as now when to

o much water is going into Scatterwood Lake creates serious flooding in
areas south of Grass lake.

THEREFORES  The above Government subdivisions request that there be more

culverts across Highway #20 to let water from Scatterwood Lake moue out
faster, and that these culuverts, including the ones that are there now,

have gates on them to control the outlet of water and to control water
Flowing from the south back into Scatterwood Lake at times. Water in the
area south of Highway #20 needs to be drained south into Mixon River.

THEREFOREs The abouve Government subdivisions request the Corps of
Enginesrs examing this area and see 1f they can and will ditch or trench
the water from Scatterwood Lake south into Mixon River within a confined
area so that land and roads are not Flooded and =0 many acres of land are
not taken out of production.

THEREFOREs We ask the State of Scuth Dakota Governors O0ffice to giue us
any aszistance that they can in getting the Corp of Engineers to help

correct this costly situation.
Dated thiﬁlz . day of May 1995 in Faulk County, South Dakota.

1k County Commission Town of Chelsea

£..Chi, Jg1ﬂ£%J¢CLWﬂJQ/Chm.

Wesley Township Board Union Township Board

71(%/7/1/%‘—) )%W@V-U\ Chi. gﬂwmh m.




CeaT Faces, CReaTPuaces.

DEPARTMENT of ENVIRONMENT .
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

August 23, 1995

'John Koerner, Manager

Sand Lake Wildlife Refuge '
RR 1 Box 25
Columbia, SD 57433

Dear Mr. Koerner:

This letter is in regard to the dam located on the northeast side of Grass Lake in Edmunds

County. 'A review of the Water Right’s files found that there has never been a water right '
filing of any kind for this structure.. Based upon 4 personal discussion I had with the

landowner, he indicated according to his abstract, the structure has been in place since

1939. You indicated to me that your office became involved with this structure in 1994

when the landowner approached the Fish and Wildlife Service about tehabilitating the

dam. One of your employees, Boyd Schultz, said that as part of the rehabilitation

process, the dam embankment was raised dnd a spillway was installed at an elevation

lower than that of the former dam crest, which had acted as the outlet for the dam.

Based upon this information, a vested water right claim will need to be filed with the
Water Rights Progtam for the structure.  Included with this claim there will need to be
some sort of documentation to justify the 1939 priority date. Ihave enclosed the forms
for filing a vested water right claim.

vl

- An application for a flood control permit will need to be made because of the physical

changes that were made to the structure. These changes which include lowering the
outlet elevation has potential of increasing on Snake Creek. I am also enclosing the
forms for a flood control permit application. "

If you have any questions, feel free to contact me at phone (605) 773-3352.

Sincerely,

Natural Resources Engineer

enclosures
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United States Department of the Interior

SAND LAKE NATIONAL WILDLIFE REFUGE
RR1, BOX 25
COLUMBIA, SOUTH DAKOTA 57433-9761
605/885-6320

February 22, 1996

Gale N. Selken, P.E.

Natural Resources Engineer IV

Department of Environment and Natural Resources
Joe Foss Bldg.

523 East Capitol

Pierre, SD 57501-3181 i

Dear Mr. Selken:

I am writing in reference to the Water Permit Application submitted
to your department on July 27, 1995 for Jim Rohl to complete a
wetland restoration project in the SW 1/4 of Section 25-T122N-R66W,
in Edmunds County.

on August 14, 1995, we received a letter stating the plans and
specifications with the application were incomplete, therefore, the
Permit was not issued. While the requested materials were being
compiled, the land on which the restoration was to occur changed
ownership. Unfortunately, the new owner has chosen not to complete
the restoration. Consequently, we no longer need the Water Permit.

on February 21, Boyd Shulz, U.S. Fish and Wildlife Service, spoke
with someone from your office. He was told that the $150.00
application fee submitted with the Jim Rohl Water Permit
application could be put towards the balance for the LaVern Bierman
Flood Control Permit. If this is true, please go ahead and credit
the $150.00 to the account for the Bierman Flood Control Permit and
notify me of this fact by letter at your leisure.

Thank you.
Sincerely,

David A. Azure
Private Lands Technician

FISH AND WILDLIFE SERVICE IN REPLY REFER TO:



GREATFACES, CREATPLACES,

~and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

February 28, 1996

David A. Azure

Sand Lake National Wildlife Refuge
RR 1 Box 25

Columbia SD 57433-9761

Dear Mr. Azure:

Enclosed are the maps submitted with vested right application and the flood control permit
application for LaVern Bierman. Statutes require the maps must be signed by one of the following:
Registered Land Surveyor, Registered Professional Engineer or by any other government employee
who normally prepares maps as a part of his assigned duties.

Also, the maps make reference to TI21N-R66 Sec 15, 16, 21, 22. It appears that the location on
each map should be T121N-R66 Sec 14, 15, 22 and 23. Please make the necessary corrections.

As requested in your letter dated February 22, 1996, the $150.00 application fee submitted with the
Application for Permit to Appropriate Water for Jim Rohl, has been applied to the flood control
permit application submitted for LaVern Bierman. Enclosed is a copy of the withdrawn application
for Jim Rohl, for your records.

If you have any questions, please contact me.
Sincerely,

Kanerr shibaatos

Karen Schlaak
Environmental Scientist
Water Rights Program
605 773-3352

enclosures

DEPARTMENT of ENVIRONMENT



United States Department of the Interior

FISH AND WILDLIFE SERVICE IN REPLY REFER g,
SAND LAKE NATIONAL WILDLIFE REFUGE
RR1, BOX 25
COLUMBIA, SOUTH DAKOTA 57433-9761
605/885-6320

February 29, 1996

Karen Schlaak

Dept. of Environmental
and Natural Resources

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3181

Dear Ms. Schlaak:

Enclosed are the corrected maps submitted with the vested right and
flood control permit application for LaVern Bierman. If you need
any further information please contact me at the number or address
listed above.

Thank you for your help in this matter.

Sincerely,

BoijSchulz

Biological Technician




RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. FC-18, LaVern Bierman

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights Program,
Department of Environment and Natural Resources concerning Water Permit Application No. FC-18, LaVemn
. Bierman, 37150 145th Street, Mansfield, SD 57460. :

The Chief Engineer is recommending APPROVAL of Application No. FC-18 because 1) the project will not increase
the likelihood or severity of flood damages downstream, 2) will not endanger human life or property, 3) will not
impair existing water rights, and 4) in the public interest because the alteration will prevent overtopping and possible
failure of the structure.

See report on application for additional information.

JOHN HATCH, Chief Engineer
April 29, 1996



Report on Vested Water Right Claim No. 5910-3
And Flood Control Permit Application No. FC-18
LaVern Bierman
April 6, 1996

Vested Water Right Claim No. 5910-3 claims, with a priority date of November 16, 1937, a dam capable of
impounding 447.8 acre-feet of water in Grass Lake. The lake is a non-meandered lake located in the W1/2 of
Section 14, the E1/2 of Section 15, and the NW1/4 NW1/4 of Section 23 ; all in T123N-R66W in SE Edmunds
County. The dam was constructed with a crest height of 7.0 feet on Stony Run Creek at the natural outlet to
Grass Lake. The dam was constructed for the purpose of raising the water level in Grass Lake to force water
down a man-made ditch to North Scatterwood Lake, approximately two miles to the south.

Flood Control Permit Application FC-18 requests authorization for the reconstruction and modification of this
dam on Stony Run Creek. The crest of the dam was raised to a height of 10.1 feet. A secondary spillway was
added at a height of 5.9 feet or 1.1 feet lower than the height of the original dam The reconstruction of the dam
occurred in the Fall of 1994.

History of the Project

The natural condition (prior to 1928) for water drainage in the southeastern portion of Edmunds County was
for water to drain to Stony Run Creek through Grass Lake and then on to Snake Creek in southwestern Brown
County. In about 1928, the South Dakota Department of Game, Fish and Parks (GF&P) constructed a ditch
from Grass Lake to North Scatterwood Lake for the purpose of providing additional water for North
Scatterwood Lake. It was found that the natural outlet of Grass Lake was at an elevation lower than the ditch.
In 1937, a project was initiated to constructed a dam across the natural outlet of Grass Lake such that flood
flows would be diverted down the ditch to North Scatterwood Lake. The dam was constructed without an
emergency spillway. The dam has failed and been rebuilt several times in the past 59 years. GF&P holds Vested
Water Right Claim No. 812-3, for the diversion of Stony Run Creek water to North Scatterwood Lake, and No.
813-3, to maintain water levels in Grass Lake. Neither claim addressed the dam on Stony Run Creek at the
natural outlet of Grass Lake.

In the Spring of 1994 the dam failed. Mr. LaVern Bierman approached US Fish and Wildlife Service (USFWS)
for help in reconstructing the dam. The dam was reconstructed in the Fall of 1994. The structure was altered
from what had previously been in place. The crest was raised by 3.1 feet from a height of 7.0 feet to a height of
10.1 feet. An emergency spillway was added at a height of 5.9 feet or 1.1 feet lower than the previous crest
height.

On May 2, 1995, staff from the Water Rights Program and GF&P met with several landowners from around the
town of Chelsea concerning flooding in and around the town. At this meeting the dam was identified as being a
possible cause of the flooding. Mr. Bierman was contacted that evening and he indicated that the dam had been
reconstructed the previous fall with help from USFWS. USFWS staff verified this the next day. A review of the
Water Rights Program files found that a water permit for the dam had never been issued nor had a flood control
permit been issued for the reconstruction and modification of the dam.

During the weekend of May 13 and 14, 1995, this area received a large amount of precipitation and additional
flooding occurred near Chelsea. On May 17, 1995, staff from the Water Rights Program and USFWS visited the
dam site. It was determined that the precipitation from the previous weekend caused excessively high water
levels in Grass Lake such that the two culverts and the ditch to North Scatterwood Lake had been unable to
handle the additional water. Water levels in Grass Lake increased such that water ran through the emergency



spillway at a depth of about 2 feet, discharging into the old channel of Stony Run Creek to Snake Creek and
eventually to the James River.

Review of the Vested Water Right Claim

Vested Water Right Claim No. 5910-3 is for an existing dam that was constructed during the period of 1937 to
1939. The dam was constructed at a point on Stony Run Creek at the natural outlet of Grass Lake at a point
located in the SW1/4 NW1/4 of Section 14 T121N-R66W. Documentation submitted by the applicant included
an affidavit stating the start of construction date was 1937. Also included in the documentation was a copy of a
November, 16, 1937, agreement between previous landowners, Edward C. Ryman and A. Ruth Ryman, and the
South Dakota Game and Fish Commission for an easement to construct a dam in the NW1/4 of Section 14-
T121N-R66W.

Review of the Flood Control Permit Application

Flood Control Permit Application No. FC-18 is for the completed reconstruction and modification of the dam.
This construction work occurred during the Fall of 1994. Modifications to the existing dam included raising the
crest height by 3.1 feet. The crest length was extended from 190 feet to 322 feet. Following the reconstruction
of the structure, Clear Lake Township increased the primary spillway from a single 4 foot diameter culvert to a 4
foot diameter and a squashed 5 foot diameter culvert under a township road to a ditch constructed by GF&P
between Grass Lake and North Scatterwood Lake. The capacity of the primary spillway was increased from 54
cfs to 108 cfs. An 88 foot wide emergency spillway with an 824 cfs capacity was also added to the structure.
The height of this emergency spillway is 2.9 feet above the bottom of the primary spillway and 1.1 feet below the
old crest height of the dam.

The structure as modified will discharge, under extreme flood conditions, water through the emergency spillway
down Stony Run Creek to Snake Creek. The modification of the dam by adding an emergency spillway and
raising the crest height would be expected to decrease the likelihood or severity of flooding to downstream
areas along Snake Creek during times when extreme water levels are occurring in Grass Lake. Prior to the dam
modification extreme flood flows would have build up behind the structure to a height of 7.0 feet or 1.1 feet
higher than the new emergency spillway elevation. The water would then have overtopped the crest of the dam
causing potentially dangerous conditions particularly if the structure were to wash out. Adding an emergency
spillway 1.1 feet below the old crest height has the effect of releasing water earlier to Snake Creek. The
maximum release rate at a depth of 1.1 feet would be approximately 130 cfs. In the spring of 1995 water flowed
out the outlet channel to a depth of approximately 2 feet or 0.9 feet above the old crest height. The approximate
release rate through the spillway at that time was approximately 440 cfs. If the dam had not been modified and
the flood water had overtopped the structure by 0.4 feet, the release rate to Snake Creek would have been
approximately 900 cfs with the potential of major damage occurring to the structure.

Conclusions

1. Vested Water Right Claim No. 5910-3 claims with a priority date of November 16, 1937, a dam capable of
impounding 447.8 acre-feet of water in Grass Lake in southeastern Edmunds County.

2. Flood Control Permit Application FC-18 is for the completed reconstruction and modification of the dam on
Stony Run Creek. '

3. The construction work on the dam occurred during the Fall of 1994. Modifications included raising the crest
height and adding an emergency spillway.



4. The structure as modified will discharge, under extreme flood conditions, water through the emergency
spillway down Stony Run Creek to Snake Creek. Prior to the dam modification, extreme flood flows would

have build up behind the structure and overtopped the crest of the dam causing potentially dangerous
conditions.

5. Modification of the dam by adding an emergency spillway is expected to decrease the likelihood or severity

of flooding to downstream areas along Snake Creek during times when extreme water levels are occurring in
Grass Lake.

6. South Dakota Department of Game Fish and Parks hold two Vested Water Right Claims, No. 812-3 for the
diversion of Stony Run Creek water to North Scatterwood Lake and No. 813-3 for maintaining water levels in
Grass Lake. Neither claim addressed the dam on Stony Run Creek at the natural outlet of Grass Lake.

Lt

Mark D. Rath
Natural Resources Engineer I11

erd by /

Delvin D. Brosz, P.E.
Natural Resources Engineer IV

References
1. SD Department of Environment and Natural Resources. 1996. Water Rights Program files.

2. SD Department of Game, Fish and Parks. Listing of Meandered Lakes. Prepared by Land Management
Section, Edward M. Cassel, Chief.




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES -

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

May 20, 1996

Boyd Schulz, Technician

US Fish and Wildlife Service

Sand Lake National Wildlife Refuge
RR 1, Box 25 .
‘Columbia, SD 57433-9761

Dear Mr. Schulz:

We have reviewed the “As Built” plans for the LaVern Bierman (Grass Lake) Dam, located in the NW 1/4
of Section 14-T121N-R66W, in Edmunds County. The “As Built” plans as submitted are approved. ‘

Our review was to determine compliance with the requirements of the Water Management Board Safety of
Dams Rules, Chapter 74:02:08. Approval of these “As Built” plans does not release Mr. Bierman, as
owner of the dam, from the responsibility for operating and maintaining the dam in good repair to ensure
the safety of the dam, or for filing completed Vested Right and Flood Control Applications.

The Bierman Dam will be classified as an intermediate size Category 3, Low Hazard dam with an
embankment height of 10 feet and a normal storage capacity of 448 acre-feet and a maximum storage
capacity of 1314 acre-feet.

If you have any questions, please feel free to contact us.
Sincerely,

A 77 A

Gale N, Selken, P.E.

Natural Resources Engineer IV

for John Hatch, Chief Engineer \
Water Rights Program

(605) 773-3352

c: LaVern Bierman, landowner



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

, Y JOE FOSS BUILDING
2 523 EAST CAPITOL
GREAT FACES. GREAT PLACES. PIERRE, SOUTH DAKOTA 57501-3181

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

May 20, 1996

LaVern Bierman
37150 145th St.
Mansfield, SD 57460

Dear Mr. Bierman:

Flood Control Application No. FC-18 for flood control use and Vested Water Right Application No. 5910-3 has
been examined and found to comply with the South Dakota Water Laws and applicable rules. A notice of
hearing has been sent to the Publisher of the Ipswich Tribune printed at Ipswich, SD (Ph # (605) 426-6471) and
the Publisher of the Faulk Co. Record printed at Faulkton, SD (Ph # (605) 598-6525). For your information, a
copy of the notice, the recommendation of the Chief Engineer and a report on the applications are enclosed.
Please review the notice prior to publication and notify this office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice of Hearing and to arrange for
payment. Early contact with the paper can eliminate delays. The publisher has been instructed to publish your
notice once each week for two consecutive weeks with the last publication to occur twenty days before the board
meeting. The newspaper has been instructed to send us the Proof of Publication. We must receive Proof of
Publication before action can be taken on these applications.

Sincerely,

Pl 27 ’
// 4 » 'f/ //‘
{4t WAL i PP

Eric Gronlund
Natural Resources Engineer .
605 773-3352 '

enclosures

OTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition
pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.

David Azure, Sand Lake NWR, RR 1, Box 25, Columbia, SD 57433-9761



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREAT Faces, GReaT PLACES. ©
May 20, 1996

Ipswich Tribune
Box 7
Ipswich, SD 57451-0007

ATTENTION: Legal Department

Enclosed is a Notice of Hearing on Application No. FC-18 and Vested Water Right Application No. 5910-3 to be published
twice. Please publish the first notice on May 29, 1996, with the second publication 7 days later.

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make the first
publication. Please BILL the APPLICANT for the cost of publication. The APPLICANT is LaVern Bierman, 37150
145th St., Mansfield, SD 57460 (Ph # (605) 887-3362).

A copy of BOTH publications must be SENT to the WATER RIGHTS PROGRAM. IMMEDIATELY return the FIRST
publication with the FIRST Transmittal form on the bottom of this page. The first copy is needed to check the publication
for errors so any corrections can be made in the second publication. Publication errors can invalidate the public notice and
cause the applicant costly delays.

Please be sure the SECOND publication s returned IMMEDIATELY with the enclosed Proof of Publication form. DO
NOT WAIT until the end of the month or the billing cycle. No action may be taken on the permit application until proof of
publication has been received.

Sincerely,

Cree ,ZWJM/

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures
CUT HERE

FIRST TRANSMITTAL NOTICE TO: Eric Gronlund

Water Rights Program
No. Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of enclosing Notice of Hearing to Appropriate Water by Application
No. which was first published in our issue of . ENCLOSED IS A COPY OF
THIS FIRST PUBLICATION.

Name Newspaper



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILBING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREAT Faces, CReATPLACES.
May 20, 1996

Faulk County Record
Box 68
Faulkton, SD 57438-0068

ATTENTION: Legal Department

Enclosed is a Notice of Hearing on Application No. FC-18 and Vested Water Right Application No. 5910-3 to be published
twice. Please publish the first notice on May 29, 1996, with the second publication 7 days later.

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make the first
publication. Please BILL the APPLICANT for the cost of publication. The APPLICANT is LaVern Bierman, 37150
145th St., Mansfield, SD 57460 (Ph # (605) 598-6525).

A copy of BOTH publications must be SENT to the WATER RIGHTS PROGRAM. IMMEDIATELY return the FIRST
publication with the FIRST Transmittal form on the bottom of this page. The first copy is needed to check the publication
for errors so any corrections can be made in the second publication. Publication errors can invalidate the public notice and
cause the applicant costly delays.

Please be sure the SECOND publication is returned IMMEDIATELY with the enclosed Proof of Publication form. DO
NOT WAIT until the end of the month or the billing cycle. No action may be taken on the permit application until proof of
publication has been received.

Sincerely,

(C’Z’Lc ///‘{ 4»/Lu7/
Eric Gronlund 4

Natural Resources Engineer
605 773-3352

enclosures
CUT HERE

FIRST TRANSMITTAL NOTICE TO: Eric Gronlund

Water Rights Program
No. Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of enclosing Notice of Hearing to Appropriate Water by Application
No. which was first published in our issue of . ENCLOSED IS A COPY OF
THIS FIRST PUBLICATION.

Name Newspaper



Instruction to Newspaper - Publish first Notice on May 29, 1996, with the second publication 7 days later. The applicant is
responsible for payment.

NOTICE OF HEARING to Validate Vested Water Right Application No. 5910-3 to Appropriate Water
and Flood Control Application No. FC-18

Notice is given that LaVern Bierman, 37150 145th Street, Mansfield, SD 57460 has filed an application to validate a vested
water right claim and obtain a flood control permit for a dam on Stony Run Creek in Edmunds. County.

Vested Water Right Application No. 5910-3 claims the impoundment of 447.8 acre feet of water by a dam in Grass Lake. The
dam is located in the SW 1/4 NW 1/4 Section 14, T121N, R66W. The lake is a non-meandered lake located in the W 1/2 of
Section 14, E 1/2 Section 15 and the NW 1/4 NW 1/4 Section 23; all in T123N, R66W. The dam was constructed with a crest
height of 7.0 feet on Stony Run Creek at the natural outlet to Grass Lake. The dam was originally constructed to raise the water
level in Grass Lake to an elevation which water will flow down a man-made ditch to North Scatterwood Lake. The application
claims a priority date of November 16, 1937.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends VALIDATION of Vested Water Right Application No. 5910-3
because 1) water has been appropriated as described for the impoundment with a priority date of November 16, 1937, 2) the use
has been developed without unlawful impairment of existing rights, 3) it is a beneficial use of water, and 4) it is in the public
interest.

Flood Control Application No. FC-18 requests authorization for the reconstruction and modification of the dam on Stony Run
Creek listed above. The crest of the dam was raised to a height of 10.1 feet in the fall of 1994. A secondary spillway was also
added at a height of 5.9 feet which is 1.1 feet lower than the height of the original dam.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. FC-18 because 1) the project will
not increase the likelihood or severity of flood damages downstream, 2) will not endanger human life or property, 3) will not
impair existing water rights, and 4) is in the public interest.

Any person interested in opposing or supporting these applications must file a written petition with BOTH the applicant and Chief
Engineer. The applicant must also file a petition if opposed to the Chief Engineer's recommendation. The Chief Engineer's
address is "Water Rights Program, Foss Building, 523 E Capitol, Pierre SD 57501 (605 773-3352)" and the applicant's mailing
address 1s given above. A petition filed by either an interested person or the applicant must be filed by June 28, 1996. The
petition may be informal, but must include a statement describing the petitioner's interest in the applications, the petitioner's
reasons for opposing or supporting the applications, and the signature and mailing address of the petitioner or the petitioner's legal
counsel, if legal counsel is obtained.

The Water Management Board will consider these applications at 9:00 a.m., July 10, 1996, Floyd Matthew Training Center, Joe
Foss Building, 523 East Capitol, Pierre, SD. The Chief Engineer's recommendation is not final or binding upon the Board. The
Board is authorized to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny either application based on the facts
presented at the public hearing. The July 10, 1996, hearing date will be automatically delayed for at least 20 days upon written
request to the Chief Engineer from the applicant or any interested person opposing the application. The request for an automatic
delay must be filed by June 28, 1996.

Any hearing will be an adversary proceeding. Any person filing a petition and/or the applicant have the right to be represented by
a lawyer and may present evidence or cross-examine witnesses according to SDCL 1-26. These and other due process rights will
be forfeited if not exercised. Decisions of the Board may be appealed to the Circuit Court and State Supreme Court as provided
by law. Contact Eric Gronlund by June 28, 1996, at the above Water Rights Program address to request copies of information
pertaining to these applications, to assure access to the hearing by the handicapped or to obtain an interpreter for the hearing
impaired.

These applications are made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-13,
46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-11, 46-2A-12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21; 46-5-1 thru 46-5-11, 46-5-
13 thru 46-5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5-30, 46-5-31, 46-5-47, 46-5-48; and Board Rules ARSD 74:02:01:01 thru
74:02:01:15. Nettie H. Myers, Secretary, Department of Environment and Natural Resources.
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Notice of Hearing

No. 164, May 29, June 5, 1996
Notice of Hearing to Validate
Vested Water Right Application
No. 5910-3 to Appropriate Water
and Flood Control Application

) No. FC- 18
Noticé is given that LaVern Bier-

.man, 37150 145th Street, Mansfield,

SD 57460 has filed an application to
validate @ vested water right claim
and Obfﬁ.fl a flood control permit for
on ‘Stony Run Creek in
Edmunds County.

Vested Water Right Application
No. 5910-3 claims the impoundment
of 447.8 acre feet of water by a dam
in Grass Lake. The dam is located in

the SW 1/4 NW 1/4 Section 14,
T121N, R66W. The lake is a non-

meandered lake located in the W 1/2

‘of Section 14, E 1/2 Section 15 and

"1/4 NW 1/4 Section 23; all in
R66W. The dam was con-
with a crest height of 7.0
feet on:Btony Run Creek at the nat-
ural oytlet to Grass Lake. The dam
was inally constructed to raise
the water level in Grass Lake to an
elevatipn which water will flow down
a mansmade ditch t6 North Scatter-
wood Ligke. The application claims a
priority date of November 16, 1937.

- Purs@iant to SDCL 46-2A-2, the
Chief Engineer recommends VALI-

‘DATION of Vested Water Right
: Applidation No. 5910-3 because 1)
'wate¥ has been appropriated as

- described for the impoun

dment with
a priofity date of November 16, 1937,

* 2) the yise has been developed with-
. out unjawful impairment of existing

rights, 3) it is a beneficial use of

. water,_gnd 4) it is in the public inter-

est. .
Flood Control Application No. FC-

18 requests authorization for the

reconstruction and modification of

‘ the dam on Stony Run Creek listed

above. The crest of the dam was
raised to a height of 10.1 feet in the
fall of 1994. A secondary spillway

i was also added at a height of 5.9 feet
.which is 1.1 feet lower than the

height of the original dam.
Pyrsuant to SDCL 46-2A-2, the
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. Matthew Traini

to the hearing by the handicapped or
to obtain an interpreter for the hear-

Chief Engineer recommends
APPROVAL of Application No. FC-
18 because 1) the project will not
increase the likelihood or severity of
flood damages downstream, 2) will
not endanger human life or property,
3) will not impair existing water
rights, and 4) is in the public inter-
est.

Any person interested in opposing
or supporting these applications
must file a written petition with
BOTH the applicant and Chief Engi-

neer. The applicant must also file a |
petition if opposed to the Chief Engi-
neer's recommendation. The Chief
Engineer’s address is “Water Rights
Program, Foss Building, 523 E Capi-
tol, Pierre SD 57501 (605 773-3352)"
and the applicant’s mailing address
is given above. A petition filed by
either an interested person or the
applicant must be filed by June
28,1996. The petition may bc infor-
mal, but must include a statement
describing the petitioner’s interest in
the applications, the petitioner’s rea-
sons for opposing or supporting the
applications, and the signature and
mailing address of the petitioner or
the petitioner’s legal counsel, if Legal
counsel is obtained.

The Water Management Board
will consider these applications at
9:00 a.m., July 1071996, Floyd
: ning Center, Joe Foss
Building, 523 East Capitol, Pierr¢
SD. The Chief Engineer’s recommé
dation is not final or binding upon
the Board. The Board is authorized
to 1) approve, 2) approve with quali-
fications, 3) defer, or 4) deny either
application based on the facts pre-
sented at the public public. The July
10, 1996, hearing date will be auto-
matically delayed for at least 20 days
upon written request to the Chief
Engineer from the applicant or any
interested person opposing the appli-
cation. The request for an automatic
delay must be filed by June 28, 1996.

Any hearing will be an adversary
proceeding. Any person filing a peti-
tion and/or the applicant have the
right to be represented by a lawyer
and may present evidence or cross-
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Affidavit of Publication
State of South Dakota
§
County of Faulk

James B. Moritz of said county, being first duly
swom, on oath says that he is the publisher of the
Faulk County Record, a weekly newspaper print-
ed and published in Faulkton in said County of
Faulk and has a full and personal knowledge of all
the facts therein stated; that said newspaper is a
legal newspaper and has a bona-fide circulation of
a least two hundred copies weekly, and has been
published within said County for fifty-two succes-
sive weeks next prior to the publication of the
notice herein mentioned, and was and is printed
wholly or in part in an office maintained at said
place of publication; that the

Notice of Hearing
Water Rights
LaVern Bierman
No. 5910-3

a printed copy of which, taken from the paper in
which same was published, is attached to this
sheet, and is made a part of this Affidavit, was
published in said newspaper at least once in each
week for

Two (2)

successive weeks, on the day of each week on
which said newspaper was regularly published, to-
wit:

Wednesday, May 29, 1996
Wednesday, June 5, 1996

that the full amount of the fees for the publication
of the annexed notice is $ 70.02

A@M

Subscribed and swomn to before me this

13th day of June, 1996

na Notary Public
v 3 ‘Faulk County, South Dakota

T Ty e "My Commission Expires
S alol t January 25, 2001
’},‘,yw - ',"l".",‘l"\']_‘l) >
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Form 8

PROOF OF PUBLICATION

STATE OF SOUTH DAKOTA )
) SS
)

'l_ ’:;776424’1’1 éé‘; CVJ‘O,\

County of

certify that the attached printed Notice was

taken from the _ [PSWICH TRIBUNF

erinted and publistied in IPSWICH, SD

37150 145th Strest, e ,
. 57480 has filed an applicationi-to, validate

HEARING OF NOTICE .
‘to Vaildate Vested Water Right
Application No. §910:3t0 . -
Appropriate Water and Flood .
" Control Application No. FC-18 ,
Notice is given that.LaVern Bieiman,
Mansfiéld; 8D

a vested water Hght ¢lalm and obtdin &
flood control psrmlt for & daris bn Stony

_ Run Creek in Edmunds County.

County of ___EDMUNDS and State of '

South Dakota. The notice was published in
the newspaper on the following two dates:

MAY 29, 1996

JUNE 5, 1996

Cost of Printing: 67.90

%;@/WW /%*“

(Signature

(Title)

6léel%¢

(Date Signed)

Vested Watét Right Application No.
5910-3 claims the impoundment of 447.8
acre feet of water by & dam'in Grass
Lake. The dam is located IH'the 8W 1/4
NW 1/4 Section 14, T121N, RB8W. THe
laka IS a noh-meandered ldke lockted in
the W 1/2 of Saction 14E 1/2 Saction
15 arid the NW 1/4.NW 1/4 Sdction 23;
all in T123N, R66W. The deim was con-
‘structed with a crast height-ot 7.0 feist on
Stony Run Cresk at the nétural outlet to
structed to raise the watar leve! Inudrass
Lake to an élevation which water will flow
down a man-made ditch to North
Scatterwood Lake. Th :
.clairiis' & prisrity. dété of Novamiber 16,
1937 FRES P B RN CONAT B A

 Pursuait to SBEL 48.24%5 - thd' Ghlet
"Enginéer rectimtriands’ VAEIDATION of
Vésted WHIBF Right ABpIIta&NGH No.
5910-3 B65auss 1) watsr-hs been
‘appropridted as describéd for the
impoundiriént with a priotity-date of
November 16, 1937, 2) the useé has beer
developed Without unlawlul tinpalrment
of exIStin% ﬁgiu‘ghts, 3) it-lé & banaficlal use
A RN g

Grass Lake. The dam was,origina y.con- -

" o WARF,
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Flosd Cuiitrol Applicatiod’No: £C-18
requestd authorizition f m«m cOMtry
tion and ;maquatlorf@ 'um%
Stony Run Creek ilsted abovs. Tha erast
of the dani was ralsed to & héight ot 10.1-
feet In tHa fall of 1994, A sscondarny spill-
Wway Was 818 added at:a hsight 6f 5.9
feet which'1s 1.1 teet-iowat thad the

helght of tha riginal dam, - -

. ... Pursuant to SDCL 48-2A-2, the Chief

Englnéat recomimetids APPROVAL of
Applicatiofi No. FC-18 betause 1) thé
project will fiot Inéreash the likelihbbd of
severlty 8f flood darhagss dowrnstrear,
2) will Tiot eridafiger. it e &t verop-
erty, 3) ‘Will Aot impalr axlating Water
rights, and 4) is in the publio Interest. -
Any person intérested (i opposing of
supporting these’ pplicttions must file
written: petition with. BOTH tha éppilcant
and Chist Enginger. The' dpplicant must
also fila a petition If opposed tgthe Chief
Engineer's-recommendation. Whe Chief
Engindace addre 8 18,V mtéﬂlg;\,.t?
rogram, Foss Buildifg, apltol,
Pidtrb, SDS7E0T (408 YT
the appplicant's malling dddrass Is givéh
abiove, A petition filed by either an intef-
ested paréon of thé applicaht Fust be
filed by June 28, 1996, The petition may
be Infotidl,but mst (ncluad & siate-
ment " dd8¢Hblng the pétitloners irtarest
in the applications, thd petitionsr's red-
sons for bpposing of Suppbriing the
applications, and the signature and miail-
Ing address of the
tioner's legal counsel, it legal counsel is
obtained.

petitioner or the peti- °

The Watar Management Board will
consider thesa applications at 9:00 a.m.,
July 10, 1998, Floyd Matthew Training
Center, Joe Foss Building, 523 East
Capltol, Plerré, SD. The Chief Engineer's
recomméndation is not final or binding
upon ttie Board. The Boafd is authoﬂ;ed
to 1) apprové, 2) approve with qualifica-
tions, 3) defer, or 4) deny either applica-

. tion based on the facts presented at the

Is application .

52)" and .

ublic hearing. The July 10, 1996, hear-
hg datg Will be automatically delayed for
at least 20 days upon written request to
the Chiéf Engineer from the applicant or
any interésted person opposing the
applicatioh. The request for an automatic
delay must b filed by June 28, 1996.

_ Any heatihg Wwill bs an adversary pro-,
ceeding. Any pérson filing a petition

" and/of the- applicant have the right to be

represdited by a lawyer ahd may pre-

. sefit evidence ot cross-examine witness-
- 88 according to SDCL 1-26. These and,. .
. other diié process rights will be forfeited

it not exarclaad: Daciélons of the Board
may beé #ppddiét 18 the Clrcuit Court and
State Stipreme Court as provided by law.

* Contdet Erie Gfonlurd by June 28, 1998,

at the above Water Rights Program

. address to rdqubst coples of information

pertaining to these applications, to

- assurd accéss to the hearing by the

handicapped or to obtain an Iinterpreter
for the heafing impairad, -

Théss applications are made pursuant
to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru
48-1-16; 48-2-8.4, 46-2-9, 46-2-11, 46-2-

- 13, 46-2:1748:2A-1_ thru 46-2A-10, 46-

2A-11, 48-2A:12, 46-2A-14, 46-2A-15,
46-2A:20, 88:2A:21; 48-5-1 thru 46-5-11,

46-5:13 thity 46:8:15; 46-5-24, 46-5.25,

- 46-5-30.2, 46-5-30, 46-5-31, 46-5-47,

48-5-48) dhd Board Rulés ARSD .
74202:01:91 thru 74:02:01:15. Nettie H.
Myets, Secretary, Department of
Envirohmient and Nétural Resources.

) ‘ (T 5-29; 8-5)




United States Department of the Interior

¥ISH AND WILDLIFE SERVICE IN REPLY REFER TO:
SAND LAKE NATIONAL WILDLIFE REFUGE
RR1, BOX 25
COLUMBIA, SOUTH DAKOTA 57433-9761
605/885-6320

June 19, 1996

John Hatch, Chief Engineer

Department of Environment
and Natural Resources .

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3181

Dear Mr. Hatch,

I am writing in regards to the Water Permit Application No.
FC-18, LaVern Bierman, 37150 145th Street, Mansfield, SD 57460 and
the Validation of Vested Water Right Application No. 5910-3, also
LaVern Bierman, Mansfield. The U.S. Fish and Wildlife Service
strongly supports the recommendation of approval of the water
permit and the recommendation of validation of the vested water
right.

The FWS would like our support for the recommendation of
approval of the water permit and the recommendation of validation
of the vested water right to be known to the Water Management
Board. We would also appreciate the opportunity to be a party of
record should a water hearing before the Water Management Board
arise.

Sincerely

2 O

Boyd Schulz
Biclogical Technician




BROWN & BEADLE LAW OFFICES

JARvis W. BROWN PO Box 37, 811 MaIN ST. PHONE 605-598-4330
JACQUELINE J. BEADLE FAULKTON, SD 57438-0037 Fax 605-598-6780

June 24, 1996

Chief Engineer

Water Rights Program
Foss Building

523 E. Capitol -
Pierre, SD 57501

Dear Sir:

Enclosed please find a copy of the Petition of Intent to Oppose
Validation of Vested Water Right Claim No. 5910-3 and
Recommendation of Chief Engineer for Validation of Vested Water
Right Application No. 5910~3, LaVern Bierman and Petition to Oppose
Flood Control Permit Application No. FC-18 and to Contest Chief
Engineer's Recommendation for Water Permit Application No. FC-18
LaVern Bierman.

Included in my Petition is a request for postponement of the
scheduled hearing date.

Yours truly,
,//‘\ A - .

Jacqueline J. Beadle
Attorney for the Petitioners

JJIB:mkh



PETITION OF INTENT TO OPPOSE VALIDATION OF VESTED
WATER RIGHT CLAIM NO. 5910-3 AND RECOMMENDATION OF
CHIEF ENGINEER FOR VALIDATION OF VESTED WATER RIGHT
APPLICATION NO. 5910~3, LAVERN BIERMAN and
PETITION TO OPPOSE FLOOD CONTROL PERMIT APPLICATION NO. FC-18
AND TO CONTEST CHIEF ENGINEER'S RECOMMENDATION FOR
WATER PERMIT APPLICATION NO. FC-18 LAVERN BIERMAN

We, the undersigned petitioners, being residents of Faulk
County, South Dakota, file this petition in opposition to the
Application to Validate Vested Water Right Application No. 5910-3
to Appropriate Water and Flood Control Application No. FC-18.

The reason for the opposition is as follows:

According to Mr. Mark Rath, Natural Resources Engineer, in
1937 construction of a dam began across the natural outlet of Grass
Lake. Report on Vested Water Rights Claim No. 5910-3. The dam was
constructed by South Dakota Game, Fish and Parks without a permit
in violation of South Dakota Revised Code 1919 §8251. In an
attempt to remedy this violation, Mr. LaVern Bierman has filed an
application for a permit to validate this appropriation of water by
claiming a vested water right.

Mr. Bierman's vested water right application states that the
use of the water that has been appropriated by the dam has been
"domestic". Pursuant to SDCL § 46-1-6 (7), "domestic use" means:

"Domestic use," use of water not exceeding eighteen
gallons per minute on an average daily basis, except for
larger domestic wells in operation before July 1, 1983,
by an individual, or by a family unit or household, for
drinking, washing, sanitary and culinary purposes and
other ordinary household purposes; irrigation of a
noncommercial family garden, trees, shrubbery or orchard
not greater in area than one acre; eighteen gallons per
minute or less for uses in schools, parks and other
public recreation areas; geothermal heat for a single
household; or noncommercial on-farm alcohol production.
The use of water supplied by a‘water distribution system
for the preceding purposes, for the occupants of schools,
hospitals and other custodial care facilities and for
fire protection 1is a domestic use as against
appropriative rights having a priority after June 30,
1978. Stock watering 1is a domestic use. Use of
groundwater by water distribution systems, except for
irrigation purposes is a domestic use except where
groundwater and water in flowing streams constitute the
same water supply source, but only to the extent the
water was actually used before July 1, 1978;



According to SDCL § 46~1-6 (7), the use of this water has not
been domestic. Instead, the water has been used for recreational
purposes. Mr. Rath attests to this fact in his report by stating
that "the dam was constructed for the purpose of raising the level
in Grass Lake to force water down a man-made ditch to North
Scatterwood Lake..." Since North Scatterwood Lake has been full,
it has predominately been used for recreational purposes, not
domestic as defined under SDCL § 46-1-6 (7).

The term "vested rights" is defined in SDCL §46-1-9. Mr.
Bierman does not have a vested water right as it is applied in
SDCL §46-1-9 because the water that is subject to this application
is not being used for domestic purposes, and no other subsections
of SDCL §46-1-9 apply to this case.

The beginning of the construction of the dam in 1937 was
accomplished by the South Dakota Game, Fish and Parks without a
permit in violation of South Dakota Revised Code 1919 §8151.
Presently Mr. Bierman is attempting to remedy this violation by
applying for a vested water right. 1In view of the fact that the
water has not been used by Mr. Bierman for domestic use as defined
in SDCL §46-1~6 (7), and no other subsection of SDCL §46-1-9
applies, we ask that Mr. Bierman's application for a vested water
right be denied.

Pursuant to SDCL §46-2A-11:

"A permit for flood control works may be issued only if
the prOJect will reduce the damage from flooding or
erosion in the area proposed to be benefitted, the
project will not increase the likelihood or the severity
of flood damages in areas other than the project area or
the area proposed to be benefitted, the project will not
endanger human life or property and the project will not
impair existing water rights, except to the extent that
such rights are extinguished or compensated through
agreement or exercise of the power of eminent domain.”

In accordance with SDCL §35-2A-11, a flood control application
cannot be issued to Mr. Bierman for the dam that was reconstructed
and modified in 1994 without restrictions. Irreparable harm has
resulted because of this dam which was reconstructed and modified
in 1994 without a permit in violation of South Dakota law. North
Scatterwood Lake has overflowed its banks, flooding hundreds of
acres of land. Most of this land was flooded in the spring of 1995
and much of the water will remain for years to come. Due to the
fact that the dam has been prematurely reconstructed and modified,

it is no longer merely a likelihood that the project may cause
severe flood damage; it is an unfortunate reality.



Furthermore, a flood control permit should not be issued
without restrictions because the 1994 dam project has endangered
human life and property. When Scatterwood Lake overflowed in the
spring of 1995, the town of Chelsea, South Dakota, was on the verge
of being under water. Through the courageous and loyal efforts of
many concerned people, ditches were dug, sandbags were filled and
barricades were erected in a successful attempt at saving the town
of Chelsea. The evidence of these efforts remain today because the
threat of a flood remains prevalent.

In addition to Chelsea nearly flooding, several roads have
been flooded as a result of the 1994 dam project. Water lingers
today on several of these roads that were flooded in the spring of
1995. The destruction of these roads has cost the taxpayers of
Faulk County thousands of dollars to repair. Unfortunately, as a
result of the flooding, the repair and maintenance of these roads
continues, costing the taxpayers even more dollars.

Besides the fact that it has cost thousands of dollars to
repair these roads, the flood has also prevented travel on several
of the roads. Mr. Dixon Batteen was forced to use a boat in order
to help his wife get to work and his child to school. The flooding
was so severe that Mr. Batteen had to use a boat as a means of
transportation for approximately two and one-half weeks.

The instances that have been mentioned above are only a small
fraction of the damages that have resulted as consequences of the
dam that was reconstructed and modified in 1994 without a permit.
In order to prevent future damage to property and possibly human
life, a flood control permit should not be issued without
restrictions.

The undersigned petitioners do not oppose the dam that was
reconstructed in 1994. The petitioners want North Scatterwood Lake
to be a good lake for recreation also. However, when Scatterwood
Lake is at its full capacity, water should not be allowed to flow
into it until its water level recedes.

The damaging effects of Scatterwood Lake overflowing its banks
are obvious. Therefore, in order for a flood control permit to be
legally issued in compliance with SDCL §46-2A-11, the permit® must
establish that the flow of water into North Scatterwood Lake
must be controlled. One very simple and inexpensive
solution which would control the water flow is installing
gates on the two culverts 1located near Mr. LaVern Bierman's
farm and installing a culvert with a gate attached to it
near the dam. When Scatterwood Lake reaches its full
capacity, the gates on the two culverts located near Mr.
Bierman's farm would be closed and the gate on the culvert



installed near the dam would be opened. As a result, instead of
water flowing into North Scatterwood Lake when it cannot handle any
more, the water would flow its hatural course through Snake Creek
and eventually into the James River.

In summation, the undersigned petitioners enjoy the
recreational benefits of Scatterwood Lake and would 1like
Scatterwood Lake to continue to be a good recreational lake.

Furthermore, petitioners concede that a dam is probably needed
in order for water to flow into North Scatterwood Lake so it may be
used for recreational purposes. However, petitioners oppose the
issuance of a flood control permit unless the permit orders that
the flow of water into North Scatterwood Lake be controlled so as
to prevent severe damages from flooding.

REQUEST FOR POSTPONEMENT

Pursuant to SDCL §46-2A-23, petitioners request postponement
of the original hearing date.

The following petitioners are interested in this petition
because they have suffered severe flood damage as a result of the
reconstruction and modification of the dam in 1994 which was
accomplished without a flood control permit
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AFFIDAVIT OF PERSON WHO CIRCULATED PETITION FOR SIGNATURES

State of South Dakota )
: ss
County of Faulk )

I, )antl/ . $drward , being first duly sworn, on
oath state that I am a legal voter of Faulk County, south Dakota;
that each of the persons whose namés are affixed to the above and
foregoing paper signed the same personally and added thereto his
post office address and the date of signing; that to the best of my
knowledge and belief, each and all of said persons are legal voters
of Faulk County, South Dakota, and each signed the petition with
full knowledge of its contents.




Subscribed and sworn to before me thiScQJhJ; day of June, 1996.

(SEAL) S
Ny’ commissio explres an. 19, 204

Jacqueline J. Beadle
Attorney for Petitioners
PO Box 37

Faulkton, SD 57438

Notary Pub



PETITION OF INTENT TO OPPOSE VALIDATION OF VESTED
WATER RIGHT CLAIM NO. 5910-3 AND RECOMMENDATION OF
CHIEF ENGINEER FOR VALIDATION OF VESTED WATER RIGHT

APPLICATION NO. 5910-3, LAVERN BIERMAN and
PETITION TO OPPOSE FLOOD CONTROL PERMIT APPLICATION NO. FC-18

AND TO CONTEST CHIEF ENGINEER'S RECOMMENDATION FOR

WATER PERMIT APPLICATION NO. FC-18 IAVERN BIERMAN

We, the undersigned petitioners, being residents of Faulk
County, South Dakota, file this petition in opposition to the
Application to Validate Vested Water Right Application No. 5910-3
to Appropriate Water and Flood Control Application No. FC-18.

The reason for the opposition is as follows:

According to Mr. Mark Rath, Natural Resources Engineer, in
1937 construction of a dam began across the natural outlet of Grass
Lake. Report on Vested Water Rights Claim No. 5910-3. The dam was
constructed by South Dakota Game, Fish and Parks without a permit
in violation of South Dakota Revised Code 1919 §8251. In an
attempt to remedy this violation, Mr. LaVern Bierman has filed an
application for a permit to validate this appropriation of water by
claiming a vested water right.

Mr. Bierman's vested water right application states that the
use of the water that has been appropriated by the dam has been
"domestic". Pursuant to SDCL § 46-1-6 (7)., "domestic use" means:

"Domestic use," use of water not exceeding eighteen
gallons per minute on an average daily basis, except for
larger domestic wells in operation before July 1, 1983,
by an individual, or by a family unit or household, for
drinking, washing, sanitary and culinary purposes and
other ordinary household purpcses; irrigation of a
noncommercial family garden, trees, shrubbery or orchard
not greater in area than one acre; eighteen gallons per
minute or less for uses in schools, parks and other
public recreation areas; geothermal heat for a single
household; or noncommercial on-farm alcohol production.
The use of water supplied by a-water distribution system
for the preceding purposes, for the occupants of schools,
hospitals and other custodial care facilities and for
fire protection is a domestic wuse as against
appropriative rights having a priority after June 30,
1978. Stock watering is a domestic use. Use of
groundwater by water distribution systems, except for
irrigation purposes is a domestic use except where
groundwater and water in flowing streams constitute the
same water supply source, but only to the extent the
water was actually used before July 1, 1978;



According to SDCL § 46-1-6 (7), the use of this water has not
been domestic. Instead, the water has been used for recreational
purposes. Mr. Rath attests to this fact in his report by stating
that "the dam was constructed for the purpose of raising the level
in Grass Lake to force water down a man-made ditch to North
Scatterwood Lake..." Since North Scatterwood Lake has been full,
it has predominately been used for recreational purposes, not
domestic as defined under SDCL § 46-1-6 (7).

The term "vested rights" is defined in SDCL §46-1-9. Mr.
Bierman does not have a vested water right as it is applied in
SDCL §46-1-9 because the water that is subject to this application
is not being used for domestic purposes, and no other subsections
of SDCL §46-1-9 apply to this case.

The beginning of the construction of the dam in 1937 was
accomplished by the South Dakota Game, Fish and Parks without a
permit in violation of South Dakota Revised Code 1919 §8151.
Presently Mr. Bierman is attempting to remedy this violation by
applying for a vested water right. 1In view of the fact that the
water has not been used by Mr. Bierman for domestic use as defined
in SDCL §46-1-6 (7), and no other subsection of SDCL §46-1-9
applies, we ask that Mr. Bierman's application for a vested water
right be denied.

Pursuant to SDCL §46-2A-11:

"A permit for flood control works may be issued only if
the project will reduce the damage from flooding or
erosion in the area proposed to be benefitted, the
project will not increase the likelihood or the severity
of flood damages in areas other than the project area or
the area proposed to be benefitted, the project will not
endanger human life or property and the project will not
impair existing water rights, except to the extent that
such rights are extinguished or compensated through
agreement or exercise of the power of eminent domain."

In accordance with SDCL §35-2A-11, a flood control application
cannot be issued to Mr. Bierman for- the dam that was recoenstructed
and modified in 1994 without restrictions. Irreparable harm has
resulted because of this dam which was reconstructed and modified
in 1994 without a permit in violation of South Dakota law. North
Scatterwood Lake has overflowed its banks, flooding hundreds of
acres of land. Most of this land was flooded in the spring of 1995
and much of the water will remain for years to come. Due to the
fact that the dam has been prematurely reconstructed and modified,
it is no longer merely a likelihood that the project may cause
severe flood damage; it is an unfortunate reality.
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Furthermore, a flood control permit should not be issued
without restrictions because the 1994 dam project has endangered
human life and property. When Scatterwood Lake overflowed in the
spring of 1995, the town of Chelsea, South Dakota, was on the verge
of being under water. Through the courageous and loyal efforts of
many concerned people, ditches were dug, sandbags were filled and
barricades were erected in a successful attempt at saving the town
of Chelsea. The evidence of these efforts remain today because the
threat of a flood remains prevalent.

In addition to Chelsea nearly flooding, several roads have
been flooded as a result of the 1994 dam project. Water lingers
today on several of these roads that were flooded in the spring of
1995. The destruction of these roads has cost the taxpayers of
Faulk County thousands of dollars to repair. Unfortunately, as a
result of the flooding, the repair and maintenance of these roads
continues, costing the taxpayers even more dollars.

Besides the fact that it has cost thousands of dollars to
repair these roads, the flood has also prevented travel on several
of the roads. Mr. Dixon Batteen was forced to use a boat in order
to help his wife get to work and his child to school. The flooding
was so severe that Mr. Batteen had to use a boat as a means of
transportation for approximately two and one-half weeks.

The instances that have been mentioned above are only a small
fraction of the damages that have resulted as consequences of the
dam that was reconstructed and modified in 1994 without a permit.
In order to prevent future damage to property and possibly human
life, a flood control permit should not be issued without
restrictions.

The undersigned petitioners do not oppose the dam that was
reconstructed in 1994. The petitioners want North Scatterwood Lake
to be a good lake for recreation also. However, when Scatterwood
Lake is at its full capacity, water should not be allowed to flow
into it until its water level recedes.

The damaging effects of Scatterwood Lake overflowing its banks
are obvious. Therefore, in order for a flood control permit to be
legally issued in compliance with SDCL §46-2A-11, the permit- must
establish that the flow of water into North Scatterwood Lake
must be controlled. One very simple and inexpensive
solution which would control the water flow is installing
gates on the two culverts located near Mr. LaVern Bierman's
farm and installing a culvert with a gate attached to it
near the dam. When Scatterwood Lake reaches its full
capacity, the gates on the two culverts located near Mr.
Bierman's farm would be closed and the gate on the culvert



installed near the dam would be opened. As a result, instead of
water flowing into North Scatterwood Lake when it cannot handle any
more, the water would flow its natural course through Snake Creek
and eventually into the James River.

In summation, the undersigned ©petitioners enjoy the
recreational benefits of Scatterwood Lake and would 1like
Scatterwood Lake to continue to be a good recreational lake.

Furthermore, petitioners concede that a dam is probably needed
in order for water to flow into North Scatterwood Lake so it may be
used for recreational purposes. However, petitioners oppose the
issuance of a flood control permit unless the permit orders that
the flow of water into North Scatterwood Lake be controlled so as
to prevent severe damages from flooding.

REQUEST FOR POSTPONEMENT

Pursuant to SDCL §46-2A-23, petitioners request postponement
of the original hearing date.

The following petitioners are interested in this petition
meoonetruction and moGitication of ine dmetin Toss whion was
accomplished without a flood control permit
Name Title Address Date
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Name Title Address Date

AFFIDAVIT OF PERSON WHO CIRCULATED PETITION FOR SIGNATURES

State of South Dakota )
: ss
County of Faulk )

I, ZJéZQA/ 25%?;7Aéé€79/ , being first duly sworn, on

oath state that I am a legal voter of Faulk County, south Dakota;
that each of the persons whose names are affixed to the_above and
foregoing paper signed the same personally and added thereto his
post office address and the date of signing; that to the best of my
knowledge and belief, each and all of said persons are legal voters
of Faulk County, South Dakota, and each signed the petition with
full knowledge of its contents.

Z/)




Subscribed and sworn to before me this é&&[ day of June, 1996.

Qﬁbﬂ%//,z,éézw & ﬁéﬂnd[b

Ngtarg/Public

(SEAL) My Commission Expires Sept. 21, 2003

Jacqueline J. Beadle
Attorney for Petitioners
PO Box 37

Faulkton, SD 57438




_DEPARTMENT of ENVIRONMENT .
and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181 .

GREAT FACES, GREATPLACES.

June 25, 1996

John Koerner

USFWS

Sand Lake National Wildlife Refuge
RR 1, Box 25

Columbia, SD 57433-9761

Dear John:

Enclosed is a copy of the petition opposing Vested Water Right Application No. 5910-3 and Flood
Control Permit Application No. FC-18. The petition also requests an automatic delay of the July
10, 1996, hearing before the Water Management Board. A notice delaying the July 10th hearing
date will be sent to all parties of record.

Sincerely,

0
ke
Eric Gronlund
Water Rights Program
(605) 773-3352

enclosure



' 5 4 éj\ DePARTMENT OF GAME, FISH AND PARKS

Foss Building
523 East Capitol
Pierre, South Dakota 57501-3182

GREAT FACES. GREAT PLACES,

| June 28, 1996

Mr. John Hatch, Chief Engineer

Water Rights Program

S.D. Department of Environment and Natural Resources
Foss Building, 523 East Capitol Ave.

Pierre, SD 57501

RE:  Vested Water Rights Claim No. 5910-3 and Flood Control Permit No. FC-18 - LaVern
Bierman, Edmunds County

Dear Mr. Hatch:

The South Dakota Department of Game, Fish and Parks (GF&P) has reviewed the notice of hearing, report
and Chief Engineer’s recommendation for the above referenced vested water right claim and flood control
permit.

Pursuant to SDCL 1-26 we request that GF&P be made a party of record in the proceedings for these
applications. GF&P is an interested and potentially affected party by virtue of statutory authority to manage
fish and wildlife resources of the state (SDCL Chapter 41). The Department of Game, Fish and Parks also
holds vested water right claims for Grass Lake, North Scatterwood Lake and South Scatterwood Lake (Water
License No’s. 813-3, 812-3 and 1857-3, respectively) for recreational and fish and wildlife propagation
purposes. Filing for party status in these proceedings will ensure our ability to protect our interests in water
and habitat management within the subject watersheds.

Thank you for the opportunity to comment.
Sincerely,

T e

Tim Olson
Water Permits Coordinator

cc: LaVern Bierman
Doug Alvine, GF&P, Watertown
Jerry Streckfuss, GF&P, Aberdeen

Office of Secretary: 605/773-3387 Wildlife Division: 605/773-3381 Parks and Recreation Division: 605/773-3391 FAX: 605/773-6245
TDD: 605/773-3485




CERTIFICATION

I hereby certify that on August 12, 1996, I have personally deposited with the United States mail
at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated August
12, 1996, along with a copies of the Parties of Record List, regarding Scheduling Hearing for
Flood Control Application No. FC-18 and Vested Water Right Application No. 5910-3, LaVern
Bierman, addressed as stated below and on the attached Parties of Record List:

A copy of the above described Notice and Parties of Record List were sent inter-office to:

Diane Best, Assistant Attorney General, Capitol Building.

Tim Olson, SD Department of Game, Fish & Parks, Joe Foss Building.

Cheryl F. Frost

Secretary

_ STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

"
Sworn to, before me, this _2 6 *h day of Lo % wsf” , 1996

Sofinftnfin e Cnnlata tnte GatatnCatatatelotnint-tade

JOHN HATCH ;

NOTARY PUBLIC 3
.L-‘,soum DAKOTA ¥
\ , :

Fnrisininmrtaataa ittt iaintatetatatatats Notary Public

Cof it e

JOHN HATCH, Notary Public
My Commission Expires
April 1, 2001

{({



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

CReAT FACES, GReaTPLACES.
June 24, 1997

LaVern Bierman
37150 145th Street
Mansfield, SD 57460

Dear Mr. Bierman:

I am contacting you regarding an error that unfortunately occurred in the publication of the notice
of hearing for Vested Water Right Application No. 5910-3 and Flood Control Permit Application
No. FC-18. These are the two applications for your structure on Stony Run Creek at the natural
outlet to Grass Lake. The Water Management Board approved these applications after
conducting a hearing on October 2, 1996.

The notice of hearing published in the Ipswich Tribune and Faulk County Record contained an
error in the legal description of the surface area impounded by Grass Lake. The township was
incorrectly listed as being Township 123 North when in fact the correct township is T121N.

I doubt that this error impacted participation in the October 2, 1996, hearing. Nonetheless,
readvertisement of the notice of hearing is necessary to ensure citizens are given an opportunity
to comment based on factual information. A hearing before the Water Management Board will
be scheduled for October 1, 1997. I do not believe the Board’s decision to approve the
applications will change as a result of this readvertisement.

A notice of hearing readvertising the applications will be sent to the newspapers for publication
in the near future. I will also be sending a copy of this notice to you and the attorney for the
citizens who opposed the applications along with an explanation of the error. The cost of
readvertising the notice of hearing will be paid by the Water Rights Program.

I personally apologize for this error occurring. This legal description error should have been
discovered and corrected by myself in the processing of the applications.

Sincerely,

o Tndlr )

Eric Gronlund
Water Rights Program
(605) 773-3352

c: Ryan Frohling, USFWS, RR 1, Box 25, Columbia, SD 57433-9761



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GReaTFAceS, GReaTPuaces,

June 26, 1996
NOTICE

TO: LaVern Bierman
37150 145th St.
Mansfield, SD 57460
and Parties of Record (see attached list)

FROM: John Hatch, Chief Engineer
Water Rights Program
(605) 773-3352

SUBJECT:  Automatic Delay of Hearing for Flood Control Application No. FC-18 and Vested
Water Right Application No. 5910-3, LaVern Bierman

A petition in opposition to Flood Control Application No. FC-18 and Vested Water Right
Application No. 5910-3 has been filed. A copy of the petitions filed are enclosed for the applicant.
The petition submitted by Jacqueline J. Beadle, attorney for petitioners, requests a postponement of
the hearing. Therefore, the hearing on Application Nos. FC-18 and 5910-3 is automatically delayed
pursuant to SDCL 46-2A-4 and 46-2A-5 and will not be held on July 10, 1996.

The hearing on Application Nos. FC-18 and 5910-3 will now be scheduled for the October 2 and 3,
1996, Water Management Board meeting. Future notice of the date, time and place of the hearing
for the applications will be provided to all parties of record.

Please contact Eric Gronlund, staff engineer at (605) 773-3352, if you have any questions.

enclosure

c: Diane Best, Assistant Attorney General



Applicant

Petition in Support

Petition in Opposition

Parties of Record
for

Flood Control Application No. FC-18

&

Vested Water Right Application No. 5910-3

LaVern Bierman
37150 145th Street
Mansfield, SD 57460

Boyd Schulz

U.S. Fish and Wildlife Service

Sand Lake National Wildlife Refuge
RR 1, Box 25

Columbia, SD 57433-9761

Jacqueline J. Beadle, Attorney for Petitioners
Brown & Beadle Law Offices

PO Box 37

Faulkton, SD 57438-0037

Petitioners

Evertt Myers, Faulk County Commissioner, 1310 Elm St. Faulkton, SD
Donald Brewer, Faulk County Commissioner, HCR 1, Box 50, Miranda, SD

Karen Harr, Faulk County Commissioner, RR 3, Box 24, Zell, SD

John Swanhorst, Faulk County Commissioner, HCR 1, Box 63, Cresbard, SD
Dean Stanley, Faulk County Commissioner, 1218 St. John St, Faulkton, SD

Albert Winkelman, HC1, Chelsea, SD

Allan Steward. HC1, Chelsea, SD

William Serfling, Township Supervisor, Northville, SD
Dan Carda, HC 1, Chelsea, SD

Donald Carda, Chelsea, SD

Joe E. Carda, Chelsea, SD

Floyd Gjernes, RR, Chelsea, SD

Marvin Gjemes, St Rt., Box 71, Chelsea, SD
Curt Nash, HC, Box 72, Mansfield, SD

Robert Carda, Chelsea, SD

Jolinda Finley, HC 1, Chelsea, SD

Ronal Bierman, RR , Chelsea, SD

Dixon Batteen, HC 66, Box 80, Northville, SD
Norman Batteen, HC 66, Box 78, Northville, SD
Wayne Peterson, HC 66, Box 77, Chelsea, SD
Leo Carda, HC 66, Box 51, Chelsea, SD

Donald Steward, HC 66, Box 76, Northville, SD



CERTIFICATION

I hereby certify that on June 26, 1996, 1 have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated June 26,
1996, along with a copy of the Petitions and Parties of Record List, regarding Automatic Delay of
Hearing for Flood Control Application No. FC-18 and Vested Water Right Application No. 5910-
3, LaVern Bierman, addressed as stated on the attached Notice:

A copy of the above described Notice and Parties of Record List was sent to the individuals
listed on the attached Parties of Record List.

f

A copy of the above described Notice and Parties of Record List was sent Inter-office to:

Diane Best, Assistant Attorney General, Capitol Building. xxxxx

Cheryl F. Frost

Secretary
STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )
Sworn to, before me, this _ZZ 774 day of J Yy n 2 , 1996
JOHN HATCH  }

i NOTARY PUBLIC s
% soum DAKOTA $ Notary Public

------------------------
----------------------

JOHN HATCH, Notary Public
My Commission Expires
April 1, 2001




DEPARTMENT of ENVIRONMENT

. and NATURAL RESOURCES
JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKOTA  57501-3181

GREAT FACES, CREATPLACES,

~ July 22, 1997

Ipswich Tribune
Box 7
Ipswich, SD 57451-0007

Attn: Legal Department

Enclosed is a Readvertisement of Notice of Hearing on Vested Water Right No. 5910-3 and Flood Control Application No.
FC-18 to be published twice. Please publish the first notice on July 30, 1997, with the second publication 7 days later.

Please bill the Water Rights Program for the cost of the advertisement.

A copy of BOTH publications must be SENT to the WATER RIGHTS PROGRAM. IMMEDIATELY return the FIRST
publication with the FIRST Transmittal form on the bottom of this page. The first copy is needed to check the publication
for errors so any corrections can be made in the second publication. Publication errors can invalidate the public notice and
cause the applicant costly delays.

Plcase be sure the SECOND publication is returned IMMEDIATELY with the enclosed Proof of Publication form. DO
NOT WAIT until the end of the month or the billing cycle. The permit application cannot be considered by the Water
Management Board until proof of publication has been received.

Sincerely,

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures
CUT HERE

FIRST TRANSMITTAL NOTICE TO: Eric Gronlund

Water Rights Program
No. £%1p-3 + FC- 8 Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of enclosing Readvertisement of Notice of Hearing to Appropriate Water
by Permit No. 5903 which was first published in our issue of . ENCLOSED IS A

COPY OF THIS FIRST PUBLICATION.

Name Newspaper



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE SOUTH DAKOTA  57501-3181

©
GREAT FACES. GREAT PLACES,

July 22,1997

Faulk County Record
Box 68
Faulkton, SD 57438-0068

Attn: Legal Department

Enclosed is a Readvertisement of Notice of Hearing on Vested Water Right No. 5910-3 and Flood Control Application No.
FC-18 to be published twice. Please publish the first notice on July 30, 1997, with the second publication 7 days later.

Please bill the Water Rights Program for the cost of the advertisement.

A copy of BOTH publications must be SENT to the WATER RIGHTS PROGRAM. IMMEDIATELY return the FIRST
publication with the FIRST Transmittal form on the bottom of this page. The first copy is needed to check the publication
for errors so any corrections can be made in the second publication. Publication errors can invalidate the public notice and
cause the applicant costly delays.

Please be sure the SECOND publication is returned IMMEDIATELY with the enclosed Proof of Publication form. DO
NOT WAIT until the end of the month or the billing cycle. The permit application cannot be considered by the Water
Management Board until proof of publication has been reccived.

Sincerely,

Gree il

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures

CUT HERE
FIRST TRANSMITTAL NOTICE TO: Eric Gronlund
Water Rights Program

No. 5919-3¢ £C-1K Joe Foss Building

Pierre SD 57501-3181

Date
We are in receipt of your letter of enclosing Readvertisement of Notice of Hearing to Appropriate Water
by Permit No.g9w - P which was first published in our issue of . ENCLOSED IS A

COPY OF THIS FIRST PUBLICATION.

Name Newspaper



DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
7 July 22, 1997 JOE FOSS BUILDING
% 523 EAST CAPITOL
GREAT FACES. GREAT PLACES, NOTICE PIERRE SOUTH DAKOTA 57501-3181

TO: LaVern Bierman
37150 145th Street
Mansfield, SD 57460
and Parties of Record (see attached list)

FROM: John Hatch, Chief Engineer
Water Rights Program
(605) 773-3352

SUBJECT:  Readvertisement of Notice of Hearing to Validate Vested Water Right
Application No. 5910-3 and Flood Control Application No. FC-18, LaVern
Bierman

Vested Water Right Application No. 5910-3 proposed validation of a claim for an existing dam capable of
impounding 447.8 acre-feet of water in Grass Lake. Flood Control Permit Application No. FC-18
requested authorization for the 1994 reconstruction and modification of the dam. The Water Management
Board approved these applications after conducting a hearing on October 2, 1996.

The notice of hearing published in the Ipswich Tribune and Faulk County Record contained an error in the
legal description of the surface area impounded by Grass Lake. The township was incorrectly listed as
being Township 123 North. The correct location of Grass Lake is the W1/2 of Section 14, E1/2 of Section
15 and the NW1/4 NW1/4 of Section 23; all in T12IN, R66W. Although this error may not have
impacted participation in the October 2, 1996, hearing, readvertisement of the notice of hearing is
necessary to give an opportunity to comment based on the correct legal description.

The enclosed notice of hearing to readvertise these applications will be published in the Ipswich Tribune
and the Faulk County Record on July 30 and August 6, 1997. A hearing before the Water Management
Board is scheduled for October 1, 1997.

Testimony was presented at the original hearing in support and opposition to these applications that
reflected the concerns of area residents. The Board’s decision to approve these applications is not

expected to change as a result of this readvertisement unless new substantive evidence is presented.

Please feel free to contact Eric Gronlund at (605) 773-3352 if you have any questions on the
readvertisement of these applications.

c: Diane Best, Assistant Attorney General

enclosure



Instruction to Newspaper - Publish first Notice on July 30, 1997, with the second publication 7 days later. The
Water Rights Program is responsible for payment. ' :

READVERTISEMENT OF NOTICE OF HEARING To Validate Vested Water Right Application No. 5910-3
and Flood Control Application No. FC-18

Notice is given of readvertisement of Vested Water.Right Application No. 5910-3 and Flood Control
Application No. FC-18 for LaVern Bierman, 37150 145th Street, Mansfield SD 57460. The applications were
filed on February 26, 1996. The Water Management Board approved these applications after conducting a
hearing on October 2, 1996. After the proceedings concluded an error was found to have occurred in the public
notice of these applications. Readvertisement of the notice of hearing published May 29 and June 5, 1996 in the
Ipswich Tribune and the Faulk County Record is needed to correct the legal description of the lake location.

Vested Water Right Application No. 5910-3 seeks validation of a claim to impound 447.8 acre-feet of water by
a dam in Grass Lake. The dam is located in the SW 1/4 NW 1/4 Section 14-T121N-R66W. The lake location
was previously incorrectly advertised as being located in T123N-R66W. The correct location of the non-
meandered lake is the W 1/2 of Section 14, E 1/2 Section 15 and the NW 1/4 NW 1/4 Section 23; all in T121N-
R66W. The dam was constructed with a crest height of 7.0 feet on Stony Run Creek at the natural outlet to
Grass Lake. The dam was constructed to raise the water level in Grass Lake to an elevation which will allow
water to flow down a man-made ditch to North Scatterwood Lake. The water right claims a priority date of
November 16, 1937.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of readvertised Application No.

~ 5910-3 because 1)water has been appropriated as described for the impoundment with a priority date of
November 16, 1937, 2) the use has been developed without unlawful impairment of existing rights, 3) itis a
beneficial use of water, and 4) it is in the public interest.

Flood Control Application No. FC-18 requests authorization for the reconstruction and modification of the dam
on Stony Run Creek listed above. The crest of the dam was raised to a height of 10.1 feet in the fall of 1994. A
secondary spillway was also added at a height of 5.9 feet which is 1.1 feet lower than the height of the original
dam.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of readvertised Application No. FC-
18 because 1) the project will not increase the likelihood or severity of flood damages downstream, 2) will not
endanger human life or property, 3) will not impair existing water rights, and 4) is in the public interest.

Any person interested in opposing or supporting these readvertised applications must file a written petition with
BOTH the applicant and Chief Engineer. The applicant must also file a petition if opposed to the Chief
Engineer's recommendations. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-3352)" and the applicant's mailing address is given above. A petition filed
by either an interested person or the applicant must be filed by September 19, 1997. The petition may be
informal, but must include a statement describing the petitioner's interest in the applications, the petitioner's
reasons for opposing or supporting the applications, and the signature and mailing address of the petitioner or
the petitioner's legal counsel, if legal counsel is obtained.



The Water Management Board will consider these readvertised applications at 9:30 AM (CDT), October 1,
1997, in the Conference Room, Floyd Matthew Trammg Center, Joe Foss Building, 523 E. Capitol Ave.,
Pierre, SD. The Chief Engineer's recommendations are not final or binding upon the Board. The Board is
authorized to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny these readvertised applications
based on the facts presented at the public hearing. The hearing date will be automatically delayed for at least
20 days upon written request to the Chief Engineer from the applicant or any interested person opposing the
readvertised applications. The request for an automatic delay must be filed by September 19, 1997.

Any hearing will be an adversary proceeding. Any person filing a petition and/or the applicant have the right to
be represented by a lawyer and may present evidence or cross-examine witnesses according to SDCL 1-26.
These and other due process rights will be forfeited if not exercised. Decisions of the Board may be appealed to
the Circuit Court and State Supreme Court as provided by law. Contact Eric Gronlund by September 19, 1997,
at the above Water Rights Program address to request copies of information pertaining to these readvertised
applications, to assure access to the hearing by the handicapped or to obtain an interpreter for the hearing
impaired.

These readvertised applications are made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-16; 46-2-3.1,
46-2-9, 46-2-11, 46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-11, 46-2A-12, 46-2A-14, 46-2A-15, 46-2A-
20, 46-2A-21; 46-5-1 thru 46-5-11, 46-5-13 thru 46-5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5-30.4, 46-5-31, 46-
5-47, 46-5-48; and Board Rules ARSD 74:02:01:01 thru 74:02:01:15; Nettie Myers, Secretary, Department of
Environment and Natural Resources.



PARTIES OF RECORD
FOR

FLOOD CONTROL APPLICATION NO. FC - 18

&

VESTED WATER RIGHT APPLICATION NO. 5910-3

Applicant

Attorneys for Petitioners
in Opposition

Petitioner in Support

itioner in Su

LaVern Bierman
37150 145th Street
Mansfield, SD 57460

Jacqueline Beadle

Brown & Beadle Law Offices
P.O. Box 37

Faulkton, SD 57438-0037

Ryan Frohling

U.S. Fish and Wildlife Service

Sand Lake National Wildlife Refuge
RR 1, Box 25

Columbia, SD 57433-9761

Tim Olson .

South Dakota Department of Game, Fish and Parks
523 East Capitol Ave. ’

Pierre, SD 57501



CERTIFICATION

I hereby certify that on July 22, 1997, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated July 22,
1997, along with a copy of the Readvertisement of Notice of Hearing, and a copy of the Parties of
Record list regarding Readvertisement of Notice of Hearing to Validate Vested Water Right
Application No. 5910-3 and Flood Control Application No. FC-18, LaVern Bierman, addressed
as stated below, and on the attached Parties of Record list:

A copy of the above described Notice and attachments was sent Inter-office to:
Diane Best, Assistant Attorney General, Capitol Building.

3
Tim Olson, South Dakota Department of Game, Fish & Parks, Joe Foss Building.

Cheryl F. ;ost

Secretary

STATE OF SOUTH DAKOTA )
SS

A

COUNTY OF HUGHES )

25" sy ot (4
Sworn to, before me, this, day Ofﬁ /,éézr , 1997

Notary Public

vvvvvvvvvvvvvvvvvv

KAREN SCHLAAK 3},’
j

b NOTARY PUBLIC
£ soum DAKOTA ;

e

$
L

melafisiniyyiniatn et ‘5‘
KAREN SCHLAAK Notary Pyblic

My Commt.mon Expires
April 1, 2001
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PROOF OF PUBLICATION

STATE OF SOUTH DAKOTA )
)SS
County of wl )

1, 5:&::«_«4& 8 nocitz

certify that the attached printed Notice was taken

fromthe ____
Lok Cpunty Record
printed and published in _‘E@A.AJE’}OL\

Contyof __ 0w

state of South Dakota. The notice was published

and

in the newspaper on the following two dates:
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Cost of Printing

& Ro. 2
b, 1l T

(Signature)

( (Title)

R lo=-97

(Date Signed)

o

30, 1997

No. 206, July 30, Aug. 6, 1997
advertisement of
Notice of Hearing

Te Validate Vested-Water Right
Application No. 5910-3 and Flood
Control Application No . FC-18.

Notice is given of re-advertisement
‘of Vested Water Right Application
No. 5910-3 and Flood Control Appli-
cation No_ FC-18 for LaVern Bier-
man, 37150 145th Street, Mans§eld
SD 57460. The applications were
filed on February 26, 1996. The
Water Management Board approved
these applications after conducting a
hearing on October 2, 1996. After the
proceedings concluded an error was
found to have occurred in the public
natice of these applications. Re-
advertisement of the notice of hear.
ing published May 29 and June 5,

1996 in the Ipswich Tribune and the’

Faulk County Record is needed to
correct the legal description of the
lake location.

Vested Water Right Application
No. 5910-3 secks validation of a
claim to impound 447.8 acre-feet of
water by a dam in Grass Lake. The
dam is located in the SW ¥4 NW 14
Section 14-T121N-R66W. The lake
location was previously incorrectly
advertised as being located in T 1
23N-R66W. The correct location of
the non-meandered lake is the W 1/2
of Section 14, E 1/2 Section 15 and
the NW 1/4 NW 1/4 Section 23; all in
T121N-R66W. The dam was con-
structed with a crest height of 7.0
- feet on Stony Run Creek at the nat-
ural outlet to Grass Lake. The dam
was constructed to raise the water

level in Grass Lake to an elevation

which will allow water to flow down
a man-made ditch to North Scatter-
wood Lake. The water right claims a
priority date of November 16, 1937.
Pursuant to SDCL 46-2A-2, the
‘Chief Espgineer recommends
APPROVAL of re-advertised Applica-
tion No. 5910-3 because 1 )water has
been appropriated as déescribed: for

Aol Ealind,

[
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My Commission Expires

Jan. 17,2008
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the impoundment with a priority
date of November 16, 1937, 2) the
use has been.developed without
unlawful impairment of existing
rights, 3) it is a beneficial use of
water, and 4) it is in the publicinter-
est,

Flood Control Application No. FC-
-18 requests authorization for the
reconstruction and medification of
the dam on Stony Run.Creek listed
above. The crest of the dam was
raised to a height of 10.1 feet in the
fall of 1994, A secondary spillway
was algo added at a height of 5.9 feet
which is 1.1 feet lower than the
height of the original dam.

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends
APPROVAL of re-advertised Applica-
tion No. FC18 because 1 ) the project
will not increase the likelihood or
severity.of flood damages down-
stream, 2) will not endanger human
life or property, 3) will oot impair
existing water rights, and 4) is in the

lic interest.

Any person interested in opposing
or supporting these re-advertised
applications must file a written peti-
tion with BOTH the applicant and

Chief Engincer. The applicant must

ber 1, 1997, in the Conference Room,
Floyd Matthew Training Center, Joe
Foss Building, 523 E. Capitol Ave.,

-Pierre, SD. The Chief Engineers rec-

ommendations are not final or hind-
ing upon the Board. The Board is
authorized to 1) approve, 2) approve
with qualifications, 8) defer, or 4)
deny these re-advertised applications
based on the facts presented at the
public hearing: The hearing date will
be automatically delayed for at least
20 days upon written request to the
Chief Enginger from the applicant or
any interested person opposing the
re-advertised applicationa. The

quest for an automatic delay must
be filed by September 19, 1997.

Any hearing will be an adversary
proceeding. Any person filing a peti-
tion and/or the applicant have the
right to be represented by a lawyer
and may present evidence or cross-
examine witnesses according to
SDCL 1-26. These and other due
process rights will be forfeited if not
exercised. Decisions of the Bodrd
may be appealed to the Circuit Court
and State Supreme Court as provid-
ed by law. Contact Eric Gronlund by
September 19, 1997, at the above
Water Rights Program address to

t ies of information per-

also file a petition if opposed to the
Chief Engineers r dati
_’I;l;e Chief Engineer’s %dd“,:miis
ater Rights Program, Foss Build-
ing, 523 E Capitol, Pierre SD 57501
(605 773-3352)° and the applicant’s
wailing address is given above. A
petition filed by either an interested
person or the applicant must be filed
by September 19, 1997. The petition
may be informal, but must include a
statement describing the petitioner’s
interest in the applications, the peti-
tioner’s reasons for opposing or sup-
porting the applications, and.the
signature and mailing address of the
petitioner or the petitioner’s legal
counsel, if legal counsel is obtained.
The Water Management Board
will consider these re-advertised

applications at 9:30 AM (CD'D), Octo-

taining to these re-advertised appli-
cations, to assure access to the
hearing by the handicapped or to -
obtain an interpreter for the hearing
These re-advertised applications
are made pursuant to SDCL 46-1-1
thry 46-1-9, 46-1-12 thru 46-1-16; 46-

-2-3. 1, 46-2-9, 46-2-11, 46-2-13, 46-2-

17; 48-2A-1 thru 46-2A-10, 46-2A-11,
46-2A-12, 46-2A-14, 46-2A-15, 46-2A-
20, 46-2A-21; 46-5-1 thru 46-5-11,
46-5-13 thru 46-5-15, 46-5-24, 46-5-
25, 46-5-30.2, .46-5-30.4, 46-5-31, 46- -
5-47, 46-5-48; and .Board Rules *
ARSD 74:02:01:01 thru 74:02:01:15;
Nettio Myers, , Department. ~
of Environment and Natural
Resources.




PROOF OF PUBLICATION

STATE OF SOUTH DAKOTA )
) SS
County of_EDMUNDS

1, __IPSWICH TRIBUNE Z&Whg‘é.

certify that the attached printed Notice was taken

fromthe _IPSWICH TRIBUNE

printed and published in IPSWICH

EDMUNDS and

County of
state of South Dakota. The notice was published
in the newspaper on the following two dates:

UL

Cost of Printing __ $79,94

{Signature)
Ate..« Brrbhregth/
(Title) 4

Qua.7, 1997

(Iﬁ\'e Sigx{ed)

READVERTISEMENT OF
. NOTICE OF HEARING
To Validate Vastsd Water Right
Application No. 5910-3 and
Flood Control Application No. FC-18

Notice is given of readvertisement of
Vested Water Right Application No.
5$910-3 and Flood Contra! Application
No. FC-18 for LaVern Bierman, 37150
145th Street, Mansfield, ND 57460. The
applications were filad on February 26,
1996, The Water Management Board
approved these applications after con-
ducting a hearing on October 2, 1996.
After the proceedings concluded an error
was found to have occurred in the public
notice of these applications.
Readvertisement of the notice of hearing
published May 29 and June 5, 1996 in
the Ipswich Tribune and the Faulk
County-Record is needed to correct the
legal description of the lake location.

Vested Water Right Application No.
§910-3 seeks validation of a claim to
impound 447.8 acre-feet of water by a
dam in Grass Lake. The dam is located
in the SW 1/4NW 1/4 Section 14-T121N-
R66W. The lake location was previously
incorrectly advertised as being located in
T123N-R66-W. The correct location of
the nonmeandered lake is the W 1/2 of
Section 14, E 1/2 Section 15 and the NW
1/4NW 1/4 Section 23; all in T121N-
R66W. The dam was constructed with a
crest height of 7.0 fest on Stony Run
Creek at the natural outlet to Grass
Lake. The dam was constructed to raise
the water level in Grass Lake to an ele-
vation which will allow water to flow
down a man-made ditch to North
Scatterwood Lake. The water right
claims a priority date of November 16,

1¢ 1937.

Pursuant to SDCL 46-2A-2, the Chief
Engineer recommends APPROVAL of
readvertised Application No, 5910-
because 1)water has been appropriate

~ as described for the impoundmant with a

priority date of November 16, 1937, 2)
the use has been developed without
unfawful impairment of existing rights, 3)
itis a beneficial use of water, and 4) it is
in the public interest.

Flood Control Application No. FC-18
requests authorization for the reconstruc-
tion and modification of the dam on
Stony Run Creek listed above. The crest
of the dam was raised 10 a height of 10.1
feet in the fall of 1994. A secondary spill-
way was also added at a height of 5.9
feet which is 1.1 feet lowsr than the
height of the original dam, _

Pursuant to SDCL 46-2A-2, the Chief
Engineer recommends APPROVAL of
readvertised Application No. FC-18
because 1) the project will not increase
the likelihood or severity of flood dam-
ages downstream, 2) will not endanger
human life or property, 3) will not impair
existing water rights, and 4) is in the pub-
lic interest.

Any person interested in oppa#g Of

supporting these readvertiseg ggplica-
tions must file a written petitién with
BOTH the applicant and Chisl gineer.
The applicant must also file a petition it
opposed to the Chief Engineer’s recom-
mendations. The Chief Engineer's
address is “Water Rights Program, Foss
Building, 523 E Capitol, Pierre, SO
57501 (605 773-3352)" and the appli-
cant's mailing address is given above. A
petition filed by either an interested per-
son or the applicant must be filed by
September 19, 1997. The petition-may
be informal, but must include a state-
ment describing the petitioner's interest
in the applications, the petitioner's rea-
sons for opposing or supporting the
applications, and the signature and mail-
ng address of the peitioner or the peti-
loner’s legal counsel, if legal counsel is
abtained.

The Water Management Board will
sonsider these readvertised applications
it 9:30 AM (CDT), October 1, 1997, in
he Conference Room, Floyd Matthew
lraining Center, Joe Foss Building, 528 -
Z. Capitol Ave., Pierre, SD. The Chief
Ingineer's recommendations are not
inal or binding upon the Board. The
Joard Is authorized to 1) approve, 2}
ipprove with qualifications, 3) defer, of
}) deny "hesa_readvenise_d applications
rased orl the facts presented at the pub-
iic hearing. The hearing date will be
automatieally delayed for at least 20
days upomgwritten request to the Chief
Engineer fgpm the applicant or any inter-

« @6ted opposing the readvertised
applications. The request for an automat-
ic delay must be filed by September 19,
1997. / v

Any helliing will be an adversary pro-

ceedingsifiny person filing a petition
and/or th@pplicant have the right to be
presentd by a lawyer and may pre-

“seipt gvidalice gr cross-examine witness-

es according to SDCL 1-26. These and
other due précess rights will ba forfeited
if not exercised. Decisions of the Board
may be appeaied to the Circuit Court and
State Supreme Court as provided by law.
Contact Eric Gronlund by September 19,
1997, at the above Water Rights
Program address.to request coples of
information pertaining to these readver-
tised applications, to assure access to
the hearing by the handicapped or to
obtain an interpreter for the hearing
impaired. -’

These readvertised applications are
made pursuant to SDCL 46-1-1 thru 46-
1-9, 46-1-12 thru 46-1-16; 46-2-3.1, 46-
2-8, 46-2-11, 46-2-13, 46-2-17: 46-2A-1
thru 46-2A-10, 46-2A-11, 46-2A-12, 46-
'2A-14, 46-2A-15, 46-2A-20, 46-2A-21;
46-5-1 thru 46-5-11, 46-5-13 thru 46-5-
15, 46-5-24, 46-5-25, 46-5-30.2, 46-8-
30.4, 46-5-31, 46-5-47, 46-5-48; and
Board Rules ARSD 74:02:01:01 thry
74:02:01:15, Neftie Myers, Secretary,
Department of Environment and Natural

Resources. .
(Publish T 7-30; C-Q)




TO:

FROM:

SUBJECT:

GReaTFaces, GreatPuaces.

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
August 12, 1996 PIERRE, SOUTH DAKOTA 57501-3181

NOTICE

LaVern Bierman
37150 145th St.
Mansfield, SD 57460
and Parties of Record (see attached list)

N '
John Hatch, Chief Engineer :\?}W [, J :lm (\

Water Rights Program S(Ap% L5
(605) 773-3352

Scheduling Hearing for Flood Control Application No. FC-18 and Vested
Water Right Application No. 5910-3, LaVern Bierman

The Water Management Board will consider Flood Control Application No. FC-18 and Vested
Water Right Application No. 5910-3 on October 2, 1996, at 1:00 pm, in the Conference Room,
Floyd Matthew Training Center, Foss Building, 523 East Capitol Ave., Pierre, SD. The agenda
time is an estimate and may be delayed due to prior agenda items. The July 10, 1996, hearing on
these applications was automatically delayed by petitioners.

Applicable provision of the Notice of Hearing published May 29, 1996 and June 5, 1996, in the
Ipswich Tribune and the Faulk County Record will still apply at this hearing. This hearing is an
adversary proceeding. Any party of record has the right to be present and to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions
of the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

Contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General



PARTIES OF RECORD
FOR
FLOOD CONTROL APPLICATION NO. FC-18
&
VESTED WATER RIGHT APPLICATION NO. 5910-3

Applicant LaVern Bierman
37150 145th Street
Mansfield, SD 57460

Petition in Support Boyd Schulz
U.S. Fish and Wildlife Service
Sand Lake National Wildlife Refuge
RR 1, Box 25
Columbia, SD 57433-9761

Petition of Interest Tim Olson
South Dakota Department of Game, Fish and Parks
523 East Capitol Ave.
Pierre, SD 57501

Petition in Opposition Jacqueline J. Beadle, Attorney for Petitioners
Brown & Beadle Law Offices
P.O. Box 37
Faulkton, SD 57438-0037

Petitioners

Everett Myers, Faulk County Commissioner, 1310 Elm St., Faulkton, SD 57438
Donald Brewer, Faulk County Commissioner, HCR 1, Box 50, Miranda, SD 57463
Karen Harr, Faulk County Commissioner, RR 3, Box 24, Zell, SD 57483

John Swanhorst, Faulk County Commissioner, HCR 1, Box 63, Cresbard, SD 57435
Dean Stanley, Faulk County Commissioner, 1218 St. John St., Faulkton, SD 57438
Albert Winkelman, HC 1, Chelsea, SD 57431

Allan Steward, HC 1, Chelsea, SD 57431

William Serfling, Township Supervisor, Northville, SD 57465

Dan Carda, HC 1, Chelsea, SD 57431

Donald Card, Chelsea, SD 57431

Joe E. Carda, Chelsea, SD 57431

Floyd Gjernes, RR, Chelsea, SD 57431

Marvin Gjernes, St Rt., Box 71, Chelsea, SD 57431

Curt Nash, HC, Box 72, Mansfield, SD 57460

Robert Carda, Chelsea, SD 574331

Jolinda Finley, HC 1, Chelsea, SD 57431

Ronald Bierman, RR, Chelsea, SD 57431

Dixon Batteen, HC 66, Box 80, Northville, SD 57465

Norman Batteen, HC 66, Box 78, Northville, SD 57465

Wayne Peterson, HC 66, Box 77, Chelsea, SD 57431

Leo Carda, HC 66, Box, 51, Chelsea, SD 57431

Donald Steward, HC 66, Box 76, Northville, SD 57465



DEPARTMENT of ENVIRONMENT
and NATURAL RESQURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREAT Faces, GReATPLACES, o
October 4, 1996

NOTICE

TO: LaVern Bierman
37150 145th Street
Mansfield, SD 57460
and Parties of Record (see attached letters)

FROM: John Hatch, Chief Engineer
Water Rights Program
(605) 773-3352

SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed John Guhin, the Board’s attorney, to prepare proposed
Findings of Fact, Conclusions of Law and a Final Decision for Vested Water Right Application
No. 5910-3 and Flood Control Application No. FC-18. The Board will consider the proposed
Findings, Conclusions and Final Decision at 1:00 PM on December 4, 1996, in the Conference
Room, Floyd Matthew Training Center, 523 E. Capitol Ave., Pierre, SD 57501.

The Board requested that a copy of the proposed Findings, Conclusions and Final Decision be
mailed to each Board member and Parties of Record (name and addresses enclosed) by
November 14, 1996. Written objections or comments in support of the proposed Findings,
Conclusions and Final Decision, or alternative Findings, Conclusions and Final Decision are to
be mailed to each Board member, the Board attorney and all Parties of Record by November 25,
1996.

Oral arguments by parties filing written comments in opposition or support of the proposed
Findings, Conclusions and Final Decision, or alternative Findings, Conclusions and Final
Decision may be made on December 4, 1996. The public hearing was completed October 2,
1996. No additional testimony will be received on December 4, 1996.

c: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General



PARTIES OF RECORD
FOR

FLOOD CONTROL APPLICATION NO. FC - 18

&

VESTED WATER RIGHT APPLICATION NO. 5910-3

Applicant

Attorneys for Petitioners
in Opposition

Petitioner in Support

Petitioner in Support

LaVern Bierman
37150 145th Street
Mansfield, SD 57460

Jarvis Brown and Jacqueline Beadle
Brown & Beadle Law Offices

P.O. Box 37

Faulkton, SD 57438-0037

Boyd Schulz

U.S. Fish and Wildlife Service

Sand Lake National Wildlife Refuge
RR 1, Box 25

Columbia, SD 57433-9761

Tim Olson

South Dakota Department of Game, Fish and Parks
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CERTIFICATION

I hereby certify that on October 4, 1996, I have personally deposited with the United States mail
at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated October
4, 1996, along with a copy of the Parties of Record List, regarding Preparation of Findings of
Fact, Conclusions of Law and Final Decision for Vested Water Right Application No. 5910-3 and
Flood Control Application No. FC-18, addressed as stated below, and on the attached Parties of

Record List:

LaVern Bierman, 37150 145th Street, Mansfield, SD 57460.

A copy of the above described Notice and attachment were sent inter-office to:
John Guhin, Deputy Attorney General, Capitol Building.

Diane Best, Assistant Attorney General, Capitol Building.

Tim Olson, Department of Game, Fish & Parks, Joe Foss Building.

Cheryl F. Frost
Secretary

STATE OF SOUTH DAKOTA )

) SS
COUNTY OF HUGHES )

h
Sworn to, before me, this _ 7 i day of ﬂ OT—O b-ﬂ-‘f‘ , 1996

Notary Public



STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF VESTED WATER )

RIGHT CLAIM NO. 5910-3 AND ) FINDINGS OF FACT, CONCLUSIONS
FLOOD CONTROL PERMIT ) OF LAW AND FINAL DECISION
APPLICATION NO. FC-18, LAVERN )

BIERMAN )

FINDINGS OF FACT

1. This is an application for validation of a vested
right and also an application for a flood control permit.
Because the matters are interwoven, these findings and
Iconclusions apply to both matters.

2. The history of Vested Right Claim No. 5910-3
begins in approximately 1928 when South Dakota Game, Fish and
Parks constructed a ditch from Grass Lake to North Scatterwood
Lake. The purpose of the ditch was to supply water from Grass
Lake to North Scatterwood Lake. Unfortunately for the operation
of this ditch, the natural outlet of Grass Lake was at a
elevation lower than the ditch.

3. The origin of the structure at issue today is
found in a November 16, 1937, agreement between Edward C. Ryman
and A. Ruth Ryman and the Game, Fish and Parks Commission for an
easement to allow Game, Fish and Parks to construct the original
dan. |

4. Pursuant to the 1937 easement, a dam was
constructed across the natural outlet of Grass Lake and had the
effect of diverting flows down the Game, Fish and Parks’ ditch to

North Scatterwood Lake. The 1937 dam did not have an emergency

spillway.



5. The dam was rebuilt and repaired several times
subsequent to 1937. There is no eQidence in the record that the
size of the dam was changed up to 1994 at the time of the
reconstruction now before this Board.

6. In 1969-70, prior to the reconstruction of the dam
in question, the city of Chelsea had serious flooding problens.

7. The storage capacity of the dam, prior to the 1994
reconstruction, was 447.8 acre feet.

8. As of 1994, the dam had a cfest of 7 feet. It had
no emergency spillway. If the water flowed higher than the dam’s
crest, it would overtop the dam and eventually make its way to
Snake Creek.

9. The Applicant claims the use of the water for
domestic purposes.

10. The applicant testified that the water in the dam
is in fact used for stock watering which is a domestic purpose.
No party to this action disputes that, subsequent to 1937, the
waters of the dams have in fact been used for domestic purposes
up to the present time.

11. In July of 1993, the condition of the dam in
question was poor. The applicant noticed a hole in the dam
caused by a muskrat or other animal. The applicant therefore
placed bales of hay in the dam in a successful attémpt to save
the dam on a temporary basis.

| 12. The applicant thereafter sought assistance of
United States Fish and Wildlife Service to reconstruct the dam.

The U.S. Fish and Wildlife agreed to reconstruct the dam.

N



13. In the fall of 1994, the dam was reconstructed.
The modifications to the existing dam included raising the crest
heightrby 3.10 feet. The crest length was extended from 190 feet
to 322 feet. The capacity of the primary spillway was increased
from 54 cfs to 108 cfs. An 88-foot-wide emergéncy spillway with
an 824 cfs capacity was added to the structure; the dam did not
then have an emergency spillway. |

14. The height of the emergency spillway was 2.9 feet
above the bottom of the primary spillway and 1.1 feet below the

old crest height of the dam.

15. The Board finds that the reconstruction of the dam
will significantly increase the safety of the dam. Prior to the
dam reconstruction, water could build up behind the structure to
the height of 7.0 feet. Because there was no emergency spillway,
flows over the 7.0 feet level would have overtopped the crest of
the dam. This creates a particularly dangerous condition if the
structure were to wash out.

16. The emergency spillway is 1.1 feet below the old
crest height. This has the effect of releasing water earlier to
Snake Creek. As a resuit, the threat of the dam washing out is
very significantly decreased.

17. A comparison of flows with and without the
modifications indicates the increased safety of the system. 1In
the spring of 1995, after the modification, water flowed out the
outlet channel to a depth of approximately 2 feet or .9 feet
above the old crest height. The approximate release rate through

the spillway was 440 cfs. If the dam had not been modified and



the flood water had overtoppeq the structure by .4 feet, the
release rate to Snake Creek would have been approximately 900
cfs. This rate posed avpotential of major damage to the dam
structure and obviously would have created a more serious threat
downstream along Snake Creek.

18. Contrary to the assertions of the opponents of the
application, the Board finds that the pfbject will not increase
the likelihood or severity of flood damages downstream towards
Chelsea.

19. The Board finds that the project will not increase
the likelihoqd of severity of flood streams downstream based upon
two major factors. First, as set forth above, the actual
occurrences in the spring of 1995, as set out in Finding 17
above, indicate that the structure as modified decreased the peak
flows in that situation from approximately 900 cfs to 440 cfs
aiong Snake Creek. Clearly the lower flows, albéit for a longer
period of time, did not increase the likelihood or severity of
flood damages downstream towards Chelsea. Second, the Board
notes the failure of the opponents of the application to adduce
any direct evidence that lowering the spillway somehow increased
the likelihoqd or severity of flood damages downstream towards
Chelsea.

20. The Board finds that there was, in fact, heavy
flooding downstream of the dam in the past year after
reconstruction of the dam. The city of Chelsea was especially
adversely affected and certain individuals were essentially

isolated from their homes by high water conditions. The Board

N



finds no evidence that the reconstruction of the dam caused these
harms. The Board finds that the extfaordinary water conditions
over the past several years have resulted in the filling of
potholes and the saturation of the ground. Together with
additional precipitation, these conditions produced the difficult
and unfortunate conditions which the downstream opponents of this
application faced.

21. 'The Board finds, in addition, that most of the
water which the downstream entities and farmers had to deal with
did not originate in the Stony Run drainage basin in which the
dam is found but rather flowed from the Preacher’s Run drainage
basin.

22. The opponents of the application have suggested
that any flood control permit should be conditional to provide
for the installation of two culverts near Mr. Bierman’s farm and
a culvert with a gate attached to it near the dam. The opponents
suggest that when Scatterwood Lake reaches its full capacity, the
gates on the two culverts located near Mr. Bierman’s farm would
be closed and the gate on the culvert installed near the dam
would be opened. As a result, the opponents propose, instead of
water flowing into North Scatterwood Lake when it cannot handle
any mére, the water would flow in its natural course through
Snake Creek and eventually into the James River.

23. The opponents to the application submitted this
proposal some time near the end of June of 1996 but had not, as
of the date of hearing in October 1996, located any person or

entity willing to take responsibility for control of the gates.



Furthermore, the opponents of the permit ignore the effect that

the change in the flow of waters would have on those adjoining

Snake Creek. It appears probable that the operation of the gates

in the way proposed by the opponents of this application would in

fact increase the flooding on persons adjoining Snake Creek.
CONCLUSIONS OF LAW

1. The Board has jurisdiction of these matters.

2. The applicant and his predecessors have maintained
a dam with a capacity of 447.8 acre feet of water and have
appropriated water from the dam for domestic purposes since
November 16, 1937.

3. There has been no showing of a three-year
interruption of the use of this water without legal excuse.

4. This use has been developed without unlawful
impairment of existing rights.‘ The Board specifically concludes
that no opponent of the application has argued that the existence
of the dam from 1937 up to 1994 damaged them. The Board also
concludes that the reconstruction of the dam did not cause
additional damage to them and in fact lessened an§ potential
damage to them.

5. The use of water for domestic use is a beneficial
use. |

6. The use of the water is in the public interest.

7. The Board concludes that Vested Right Application
No. 5910-3 should be granted.

8. The Board also concludes that Application

No. FC-18 should be granted and concludes that the project will

()



not increase the likelihood or severity of flood damages
downstream. The Board specifically concludes that the 1owéring
of the spillway will in fact decrease the likelihood and severity
and flood damages downstream.

9. The Board concludes that approval of FC-18 will
not endanger human life or property but instead will tend to
decrease the threat to human life or préperty.

10. The Board concludes that approval of Application
No. FC-18 will not impair existing water rights and notes
specifically that no damage to any existing water right has been
alleged.

11. The Board concludes that the approval of FC-18 is
in the public interest because it will decrease the threat of
severe flooding downstream. |

FINAL DECISIONS

1. Vested Right Application No. 5910-3 for 447.8 acre
feet of water is validated with a priority date of November 16,
1937.

2. The application for Flood Control Permit No. FC-18

is approved.

Dated this Jzaééi_ day of December, 1996.
BY THE BOARD:

Duns 12y
=T
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREATFACES. GREATPLACES,
December 31, 1996

NOTICE

TO: LaVern Bierman
37150 145th Street
Mansfield, SD 57460
and parties of record (see attached list)

FROM: John Hatch, Chief Engineer
Water Rights Program
(605) 773-3352

SUBJECT: Adoption of Findings of Fact, Conclusions of Law and Final Decision

This is to notify you that the Final Decision, including Findings of Fact and Conclusions of Law,
were adopted December 4, 1996, by the Water Management Board for Vested Water Right Claim
No. 5910-3 and Flood Control Permit Application No. FC-18. A copy of the signed Findings of
Fact, Conclusions of Law and Final Decisions is enclosed.

South Dakota Statutes provide that decisions of the Board may be appealed to the Courts. Notice of

appeal of the Board’s decision must be filed within thirty days of this notice and be in accordance
with procedures established in SDCL 1-26-31.

enclosure

c: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General



PARTIES OF RECORD
” FOR

FLOOD CONTROL APPLICATION NO. FC - 18
&
VESTED WATER RIGHT APPLICATION NO. 5910-3

Applicant LaVern Bierman
' 37150 145th Street
Mansfield, SD 57460

Attorneys for Petitioners Jarvis Brown and Jacqueline Beadle
in Opposition Brown & Beadle Law Offices

P.O. Box 37

Faulkton, SD 57438-0037

Petitioner in Support Boyd Schulz
U.S. Fish and Wildlife Service

Sand Lake National Wildlife Refuge
RR 1, Box 25
Columbia, SD 57433—9761

Petitioner in Support Tim Olson
South Dakota Department of Game, Fish and Parks
523 East Capitol Ave.
Pierre, SD 57501



CERTIFICATION

T hereby certify that on December 31, 1996, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated December 31,
1996, along with a copy of the Parties of Record list and a copy of the Findings of Fact, Conclusions of
Law and Final Decision, regarding Adopt of Findings of Fact, Conclusions of Law and Final Decision
for Vested Water Right Claim No. 5910-3 and Flood Control Permit Application No. FC-18,
addressed as stated below, and on the attached Parties of Record list:

A copy of the above described Notice and attachments was sent inter-office to:

John Guhin, Deputy Attomey General, Capitol Building.

Diane Best, Assistant Attorney General, Cax;itol Building

Tim Olson, Department of Game, Fish & Parks, Joe Foss Building.

/ﬁw /M/

Cheryl F. Fré6t
Secretary
STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )
Sworn to, before me, this_2 wd day of J an wav /); , 1997
T
B JOHN HATCH
b NOTARY PUBLIC
: @scum DAKOTA %
lrh%%%a%%h%%b%%%%%\- Notary Public

JOHN HATCH, Notary Public
My Commrsston Expires
April 1, 2001



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

DREAT FACES, GREATPLACES.
NOV 1 2 1997

LaVern Bierman
37150 145th St
Mansfield SD 57460

Dear Mr. Bierman:

Enclosed are Validated Vested Water Right and Water License No. 5910-3 and Flood Control
Permit No. FC-18.

As long as you use the water beneficially, as stated in the Water License and Flood Control Permit,
the State Water Laws provide that you have a continuing right to use the water.

Very truly yours,

OHN HATCH, Chief Engineer
Water Rights Program
605 773-3352

enclosures

ks



