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Water Division No..-.s.---w ‘\EISTO.NE.Q@EE(-Dung‘ N B R, o g
APPLICATION FORYPERMIT

Vorm $~—Application for Permit to Apprupriste Water—Origioa) ‘47.;"1'1::-’ ﬁ]SM‘?’:?r":(Jl N
No..ﬂj....’.‘.s. ’ . A\
o DECy 10n J
(lilanks to be Filled by the Engineer for the W, R. C) \;{‘A(,‘, \ : : OV
TTTVEsTED R Gur \)::Ii:l;t "”‘Swm&
= AN e e
To Appropri.:» Water within the State of South Dakota

(NOTE—-Draw a line th.rongh items not applicable.)

1. Name of appllcant ........ South_pakoete Deasrteent. of Gume, Xish_and_Parks —m—————-
Pestofiice address eoceen.... Pl@rya oo . » County ... HUEheS oo .. , State South Dakota

.....

RN L T L

.................................................................................................................
.................................................................................................................

e L o e e e e e e e e e e e e e e . e = e e e o e e e e e

(NOTE—A certified copy of artieles of Incorporation must accoicpany the application.)
II. Methed of accomplishing t' @ work and financial resources of the appllcant:

(a) Method of accompiishing work (Whether by contract, employment of others, or by dlrect labor)

T T T T e e e e e P e e e e Bt

(d) Bonds to be lasued, S v (e) Other resources, $amveeeooo e ..

3

Name of diversion work —......J CLAAB. LA, = darshall .County. .o
As required te £ill lake to outlet level - 3300 approximate
2. Amount of water clalmed acre _feet. per.year..cuble feet per secONd oo coomeeeeosmme oo oo,

4. Source nf water -supply ... DY DRV e e e

d. Annual perfod or periods during which water Is to be used —._.___ continuwously ____

7. To be used for:

I. Irrigation of domestie use: Gravity, overhead sprinkling or combination system? ... __.___
(a) Nuinber of acres to b, Irrigated oo veeaaaas acres,
(b) Legal subdivisions to be frrigated .o e e e e e e oo
(NOTE—A list of lands to be Irrigates. glving each subdivision and fraction with acreage therecf, should be written here, or ey Le
appendsd &3 a part o this applicatinn, §ame must eles be shown on accompanylng map.)
(c) Statement ns to domestic use (giving Incation, etc.) .'I.‘.'.)-.til.‘?.-9.".‘!?'.".‘55‘)’.-!‘.1.3!‘..'.‘P.‘E??.-‘PP.‘_'E‘..Q?
............ ‘E!‘P_-_1.".1}115’-.!!}91.1-BQ!;‘E!QJ!B...QI-.»'59_9‘.‘-.1,24-.31.-1:1.-.25.-.T-J.26+.R..Si_&-ﬁen._ia.-_19+-_
' T 126, R 63
I1. Stockwatering, mining, milling, power, fish culture, fire protection and publle recreation:
(3) Nature of use —oooeeeo.. public rocreational purposes . .. mvemenean.
Name any of the above uses clalmed
(b} Amount nf power to be generated oo.... receccecnnnanane. horse power.
Araount claimed for englite COOMNE . oo et e oot ee e o eme e oo e eem e oeem s comae
(¢) Location of Plant eeevccveecceccanas Memcaaticecsmtcnanmmeenmannscan:a cane . man D,
(d) Method of developIng POV ET wu e et e ccccmecccconensemasceanea cmamen ‘ rememmenmmenecacen e

(e) Point where water will be returned 10 SIFCAM o ove oot e e eeee e e oam



8. HKstimated cost of work:

{a) Hend Gates, $uceancncee..- (b) Pumplng plant, $_ . .oaceen--
1.) Fluming, $-ccrcammanan (d) Canalcavth, $.ccceamaunn- ROEK, $-cucccaceee .
() Other BLruClUreS cescvvecacmcnrermmoecamcnaneneuocens L JR . Tetal, $ccneamaeeae

0, Description of diverslon works:

1. Naoture of works: {Reservolr, dam, ditch, flume, pumpling plant, etc.)

....................................................................................................

II. Dimenslons of works. meandered lai:o. Maximum depth is approximately 25 feeot,

(a) Dam; Helghteoveiivacencaees f.nt; length at bOtlOM wecuconcocnvcncaananenan feet; length at top
.............. feet: thickness at bottAm wceeeerccceo--o----..feet; thickness at [ o1,
feet; slope at front water face ..  ceccmcemcomacaonanonn- s slope at back face cucoccmmeanmcacacaeas
materfal used 1n CONELiUCHON oo ccceccmmceeccceomemmeaamsscsememmemcsooseesscsooooo

(b) Reservolr; Capacity when filled ocveommmcccccccancannns acre feet. Surface area at highwater
mark......1100 _,______ acres,

DEPTH AT | SURFACE AREA AT EACH v cemceeeee oo -.FEET ACREFEET
OUTLET-FEET DEPTH AT OUTLST—ACRES CATACITY
4

{c)* Head gate, WIAh. oo meeeccaee wemotfeet; helght ool feet;
Materlal cecccccccacccacrsacmmmnnmeame e cmemermemmmemee—mmmm—————— emaesemmmereereeemaa.————

(d) Canal: Total length o cecicvcm e miles.

1.OCATION BELOW DEFTH BOTTOM WIDTH AT GRADE
HEADGATE WIDTH WATER-LINE PER MILE
¥ X b1 {17 R —— [ (Y P, feet]oemm e amn feet]. oocooa-. . feet
At Mile foo aon - fect feet feet
Al cceecmcccrnm————— Milel.~. feet| [ (31 —— [ 7511 DU .
At imicnc e ——— Mile|. feet!. .. - feet RN {1 1 SRR feet
Al eccvcm i Mlle|. .. faet feet PRSOR {11 | P, feet
At e e Mie|ocawan feet]..- {ee! JURE 71| PSS { . 3

(Glve dimensions where redactions in size are inade )

Noi applicable - a meandered lake

10. Time rejulred for completion of WOTK wacmocomcmvacosanannn- years,
11. Time required for comjiete sppilcation of water to the proposed beneficlal USE wevvaamnaae years
12. Cholce of newspaper for publcation of notice of Intentlon, to appropriate o cueccecemmmmomcmcccececcenes
STATE OF SOUTH DAKOTA
Hughe 8s.
CoUnty Of eemmccccccocnaracns BUOB e
I, wecemvemramcccsaussemmnnns Neltor Jo. FALMIQUS o oo vemeeaaas , belng first duly sworn

on my oath depose and say: That my relation to the above described undertaking 1s that of owner, that 1 have
read the above foregoing statement, examined the map accompanying the same, and that § know of my own
personal knowledge that the matters thereln stated and shown are true.

ssgmgﬂé)w Q.Q;u:.\.c.’.?.‘: ....................
Subscribed and sworn to before e this —ccceameaac.. d sflay of ../t3 /’ AT .7.!-4 4 2SN 19.4:'[
C,;,‘.Qé({((ﬂ(?&.é'(.,ﬁ, 1.‘:-.’.’.'.‘:.‘.{9.':;(.)

Notary Public (or othe&, ualified officer.)
sgach diversion must have r “eadgste or measuring device. 11-6-65

e







Remarks by State Water Resources Cominlsslon:

.................................................................................................................
................................................................................................................

------------------------------ O o 0 D - D e 4 8 B e e By e R R e W R e B o e - - -

STATE OF SOUTH DAKOTA ]
88,

County of -----------.U..? ______ g-.s. .......... J \'/

Plerre, South Takota, .....) -.4..’.’1-(J.4!.-f.7.-24,19.é:.3

This 15 to certify that ¢he foregoing application wfa_s‘rece!.ved by the Comm’ssion at ---./:(.Z-_'E.Q-_ o'clock
-_-g-m. upon the _____€.2._. e dAY Of e ven -kéé..@fl?.éﬁ: ...... , 19@./.

State Wa'.e/rr

ources Comimnission

By:

fef Engineer, Executl l).fﬁcar

Number of permlit .4./_7.7:.5‘5. ‘7‘7’
Date of first recelpt of applicatlon ... . .. __ 5. é {':’_@m-br{}_f:_-g._f_’_ ......... , 19:{?__/

———

Dute of return to appheant for correctlon, amendments or chay'ges required as follows; «oooooo oo oo , 10 ...
—

Dute of receipt of corrected appUCatiOn oo e et e e e e e e e e e y 19. ..

Date from which ,applicant may clalm rlght _..______. /g.ﬁ.q ..................................... , 19 ...
Approved -_x.é{:&.d.‘;&.tf_ ------.2.4.--,1!@.3 Recordaa {n Book ___._ .5 ........... Page ,.':5 ......

This Is to certify that we Nave examined the foregolng appilcation for a permit to appropriate water of the
State of South Dakota, and we hereby grant the same as stated herein, subject, however, to the fallowlng hmlta.
tions and condltions:

1st. The equivalent of at least onefifth of the werk abiove specified Is yese completed om=r=hatore ...
............................ ..
2nd. The whole of said work ls-isske COMPIEtCU FlaabmldbAIC oo . .o cece eecmmmaceeee e

3rd. The limit of time for proof of beneficlal use of water appropriated In accordance herewith is

e DO PLEFEAL

4th. The water apprup(lated shall be used for the purpose of -../..QUA[I-Q:.--I:@.Q.C_@_@.Z{I_Q.’?

5th. The prior right o all persons whr, by compliance with the laws of the State of South Dakota, have
acquired a right to the use of water must rot be injuriously affected by tiis appropriation. :

Gth. ‘The amount of thie appropriation herein granted shall not exceed \.—?:3.@.‘2.4’:4}.’&- 5&7_[_./.-(._’:';’.’ vall

, neither shall it ex~eed the capacity uf the above described system of d{verslon works,
nor the least amount of water that expericnce may hereafter Indicate as necessary for He-swoduwetion~of-otops

o . . W fm ity Bn St TROER ARG R
sevgi et rvoTTaie-fort-otenitenpremneeond -0l —rh 3 which water 4s~actually
vsed /,, ~ /Dub/lo recrexi s , J Wa e
s v .
and heneficially “appibed-fortiritatien on or before _-_____---__!/.!_”__.6___:’-'?9_0___, LP:E:’-..S.; sald water to be used

durlag the following described annual perlod:

SO =Y. % T XX 2 O XY, A

ey s
Witness my hand @ _.._._. :'.;..4.-.':.- day of --.EZ‘.Q?:\/.(/.& fr?/_ ...... , 19.43.

State Waier Resources Cominlsslon

Ry. NN .
(’0( g,“)»\,l,L\_L(.(
i Zhief Englneer, Executive Officer

Certificate of Constritction Issued ----....-.-.&4.4.4!.“!9. @0....24, 19.@.—3

-



Pocm No, 26,

STATE OF SOUTH DAKOTA

WATER LICENSE No.. 273, ..

.................................................................................................................

f Plerre County of o e eeee——e oo and State of
 Vested Right .00 re feet

0
South Dakota _ duly made application (No217=3 _____ ) to us for a/permlt to use
annually
CRRICKEAX FUXKICOMUNS the watars of . XY dXaws
County of _].'{f‘.x.'.s.hf}}. .......... , State of South Dakota, for _P}‘H}}_?_."??E‘?E‘ii_?_"_ ...........................
purposes; and
; WHEREAS, On the __24th day of... . danuary e A D 1093
- Vegtza Right 917-3 recogrizing
. /Permlt No. _ 7L - 2 e was izsued to said apy'iant___ for the diversion of sald water xandopoasigingoior the
completion of the works of diversion therein deseribed:OfeDOTEDMNK. _ o o oo XATEQ
.................................................. DRy -~ and XX Be application to i:eneficlal use of =aid
water BRSO . s O 14,5 0 RUXPIXYE .
and,
WHEREAS, On the —_._.. 8th . day of . December A D, 1060
the holder.. of sald permit duly made proof of tha comypiction of adequate works for the diversion of .3.3_99.-99_1:?__f83t
e 1Y ' .
anmwE .y e HR R NE XEXHNPOS zaid walcis, as evidenced by our Certlficate No. .?.11-.3 .............
Cueq January 24, 1963 confirmirg the com{letion of works of sufficient capucity for
00 ac feat annually
diverting and conveying to the place of iniended usze _3.3_----?_'.1.?__ ohlctxepeesaronikof water, with ¢ate of
priority of _1.{_3.82 ................................. B8 7 S and,
be 61
__________ .E.tl}_‘__-..,.._-..-- day of---__-____-__-R??_e_xz’_-_l:__-----------.--- A. Do 19. .
feet annually

CORAGGUPOERKANRY of sald wwater;

................................................................................................................

.................................................................................................................

...................................................................................................................

e e



.
NOW, THEREFORE, By the virtue of the authorlty vested In us by the laws of the State of South Dakeu,

[ . -
We hereby grant and confirm 1» th@_South Dikota Departmeat of Game, Fish and Parks

ested Rlgnt ™ 7T
of -P.i.?!'}:? .......................................... the holder. .. and owner_... of saht/permil No. _?,‘.?'.'.3...-
a water right, dating from 38 e to the use f 330Q_acra.fuet
dry draus
m&%ﬁ&;ﬂof e WaLeLS Of e oo e e e e meee
in the County of . Marshall and State of Seuth Dakota, or so much thrresf as may he

necessray for the purpdses hereinbelow ment'sned, to be diverted at points_in the SE} Sik, Sec, . T126N,

................................................................................................................

subject, however, to tlie lows of t52 State of Sauth Dakota applicable to a license for the use of the waters of the
State, and subject, also to the local or community customs, rules and regulations swhich have been or may be
adopted from time to time by a majority of the users from a common source of supply, canal or latcral from
which such water may be taker, when such rules and regulations have for their object the economical uge of such
water,

WITrNESS, My hand and seal of our office at Plerre, South Dakota,

2Lih Januar
IS cmmmmmcme cmmmaa day of ————ll _V .................... A. D, Nineteen

State Water Reszources Commission

By:
Jd. W, GRIMES

Chief Enginear, Executive Officer
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Pormy No, 20,

Permit No.?.l.?:l'j

3 Yhetstona er‘?"

Water Divlsion NoO. %o cceior e eeaes er Dstrict

Certificate of Completion of Works

TO ALL WHOM 1T MAY CONCERN:

..................................................................................

..................................................................................................................

of Pderre , County of . Hughes , and State of
Scuth Dakat Vested Right

-.'Zl.l ...... a -.0__? ............................... , the holder____ of/Permit No. -_9.{?_"2-_, issued upon AppHeation

17- 188
No.-?_z-_j_-_, bearing date of priority of _-..--------.9. ........................... , authorizing the diversion of
3300 acre ‘feet E’}{‘P_‘f}};‘ﬁxmnmuzo{}nhc waters of . 9XY. dvaws .
L cut

County of __-1.4?}:?3]3!‘}. ............................. , State of South Dakota, at -E?}Ht.'.s..%{]._t.'?.e_..s.%‘_’_ _s_‘_’__’__

5 .
purposes, ha._.. fully complied with the provicions of the Iaws of the State of South Dakota relating to proof of
recognized as

completion of the works of diversion set out and described in said Permit; that s2id works are JoARISE eatisfactn.

BVGIUNRY. for diverting and conveying to the place of intended u.e -'_53_({(_)_59!:\?_:[‘_8_9.1’."9_@\_13]:]_._}’_ ...... XRXXK

e e e e e e e e e e e e Ll T M = e e e .- e = —————————— - e e e
................................................................................................................
.................................................................................................................
...............................................................................................................
...................................................................................................................

State Water Resources Comunisclon

By: J. W. GRTMES

Chief Engineer, Executive Officel

N

e

Pt

Ve Py
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FOLM NO, 21,

Water DIVISION NOweo oo oo oe Water Distriet

Proof of Application of Water to Beneficial Use

e .

PETITION 9% IIOLDER

Ques. 1. Stute your name, resiclence, occupation and postoffice address.
Ans, _______.. South _Daketn Lepnrtment o, Game., .Fish.and-Parks,.Pjirre,.South.pakota.

Ques. 2. If ¢ ting In behaif of a vorporation, state {13 name, principal place of business (if a foreign carpora-

tlon, give name and postoffice of statutory agent,) your position with refercnce to same, and your authority for
appearing In 1ts behalf,

......... T..126, B 54; NWISE} Sec. 1R, T.126_.R 53 ___

Ques. 5. Descrlbe your works of diversicn giving length and height of each dam and state amount of water
they are capable of conveying from point of diverslon to place of use, and give nam< of canal or ditch or other
works by which water {s conducted to such place of use, and Jatu of completion of same.

Ques. 6. State for what purpose water i3 used and deseribe place of use (If for irrigaticn, name each sub-

dlvision in which used, and number of acres in cach subdivislon that have ACTUALLY been irrlated with said
water.)

o o o e e e e e et ot e o e e e o e e et e e e e e e e e e e 1 B B =

.................................................

Ques. *  If for other than irrigation purpose, state how applied, amouint of horse power generated, etc.

................................................................................................................

Ques, 8. What Is the minintun amount of water required for the use specified above?

Ans, ---.Aa-rﬁquiron_ul-f,ilL-lnko._to_.om;lm*._luvn.l-.-e..npprnximntluy-JJQO- acre.-feet.per year

Ques. 9. If you are no! the person or representative of the cory tion to whom above mentioned permit
was criginally issued, plea: : state how ownersbip was acquired Ly preseat holder,

....................................................

e e ey O ————— -, -
ws .

LA -"-l

K3

TR



Ques. 10, State when, how, in what emount and to vshot exteat, the water diverted under above mentloncd ‘
permit has been used. "

‘.;:tll:
Ans, o A xgavdared ddu. _ Hgod by _tho. public _fox naga spacificd. axcopt. Lor _that.__ A
..... arovnt_1ost by evaporotdon Do o i o e et e e e e e e e e e e o m e
(Sign) = W//l, LA e S
I here y certify that the foregolng testimony was read to the ahove subseriber before its signing, that I believe
him to be the person he represents himself to Ve, and that sald testimony was subserlbed and sworn to before
me, at my office in -._____ I_)}.cfff_‘_’ ..................... , County of m___!{%i_!}‘_?{i ...............................
State of South Dakota, on this e o coi oo Z.--duy of 1}__4_2_{/_6..6’.—_)_:.\.‘__ _I:._ A D, 19@../7 4
e oo et m e oo e m d ’Az}w..a. ..... )T/...’.’P.ZM.-
. N . I-.Vltnesses -B..n
A !
1, the undersigned, do hereby certifr ths yam i r.uly qualifind elector residing 'n the iinmediate vicinity of !
the diverslon works designa‘2d inte £330 uy tertanonr, that T have no interest In the works, water or land .
chove descrihed, that I have reau ¥~ foje,3i1g 0.1 any zmd that . know of r'y own p2rsonal knowledge that the |
matters therein stated are true. H
!
_________________________________________________________ {
! '
% H '
- 1 *
‘e o bal v !
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Water Rights Division - DWNR File No.__ng:i_

conversation or File Documentation
NAME OF PERSON OR FILE: 50D Dept. of Game, Fish and Parks - Clear Lake

ADDRESS : COUNTY

DATE: TELEPHOME

RE: Ordinary High Water Mark Determination

COMMENTS:
Decenber 9 & 10, 1982 - Water Management Board Minutes

Mr. Arend MOVED, SECONDED by Mr. Walter that the Ordinary High Water Mark for

Clear Lake be established at 1823.7 feet msl. That Vested Water Right Ho. 917-3

be clarified to require the outlet at Clear Lake to be at an elevation of

1823.0 feet msl. MOTION CARRIED.

~_For more information see the OHWM file.

File in Permit or other file as necessary. Use to document conversations ard
what the other party was tald; why action or decision was made.

NAME :
/82 -

L. -0 PN

aid ]
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Jr 77

A L‘Li li&! A\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

September 2], 1988

tichard Beringson, ecretary
Department of Game, Fish an< Parks
Anderson Building

445 E Capitol

I'iverre SD 57501

Dear Mr. Beringson:

1 am writing to notify you that pursuant to the Notice of Intent
to Validate Vested Water Right Claims dated June 20, 1988 that T
intend to oppose validation of all Department of Game, Fish and
Parks Vested Water Right Claims for lakes for the following
reasons:

i. Until the outlet elevation for each lake is surveyed and the
outlet elevation is set by the Water Management Board.

[~

To allow the Vested Water Right Claim to be amended, if
necessary, as follows:

a) Include the outlet elevation;
b) To correct the amount of water claimed;
c) To add the qualification that a vested claim is subject

where necessary to installation of a concrete autlet
structure to assure retention »f the outlet as the
established elevation; and

d) To add any amendments and qualifications necessary to
clarify a Vested Right Claim.

Also, that I intend to oppsse validation of all Department of
Game, Fish and Parks Vested Water Right Claims for dams to allow
the Vested Water Right Claim to be amended, if necessary, as

follows:
1. To include the spillway elevation;
2. To correct the amount of water claimed:; and

W

To add any amendments and qualifications necessary to
clarify & Vested Right Claim.




Seplember 21, 1988
Hichard Reringson, Sccretary
Page 2

We will be working with your staff on thece validations. We have
alrecady discussed setting outlet elevations before validating
claims for lakes. Althougl the work necessary te complete the
validation process will nko several years to complete, the
results should be of benefit to the public and to your
Department. As Lhe work t1s vompleted to validate each claim, the
claim will be presented to the Waler Management! Board for
validation,

Please advise if you have any questions.
Very truly yours,

Ry

~“ JOUN HATCH, Chief Engineer
Water nghts Division
605 773-3352

cc: Ron Koth, Department of Game, Fish and Parks




LLOYD C. RICHARDSON, JR.
OF COUNSEL

JAMES A. WYLY

ROY A. WISE

WILLIAM K. SAUCK, JR.

JACK H. HIEB

CHRISTOPHER D. DOHRER

RICHARD L. RUSSMAN

ZACHARY W. PETERSON

LAW OFFICES
RICHARDSON, WYLY, WISE, SAUCK & HIEB, LLP

ONE COURT STREET
POST OFFICE BOX 1030
ABERDEEN, SOUTH DAKOTA

57402-1030

E-Mail: jhieb@rwwsh.com

June 5, 2007

Mr. Garland Erbele

Chief Engineer

Water Rights Program
Joe Foss Building

523 East Capitol
Pierre, SD

Dear Mr.

57501

RECEIVED
JUN -6 2007

WATER RIGHTS
PROGRAM

DWIGHT CAMPBELL (1887-1964}
STANLEY R. VOAS (1909-1972)

TELEPHONE {605) 225-6310
FACSIMILE (605) 225-2743

Re: Clarence Roehrich’s Petition for

Declaratory Ruling

With this correspondence I am enclosing a Petition for

Declaratory Ruling addressed to the South Dakota Water Management
Board. I forwarded a copy of the same to Eric Gronlund on May

31, 2007.

Pursuant to S.D. Admin. R.

74:02:01:48,

I will be

serving a copy of the Petition upon all known persons whose
pecuniary interests would be directly and immediately affected by

a declaratory ruling on this Petition.

will provide proof of such service to you.

ZWP/kkt
Enclosure

Best regards.

Sincerely,

Once I have done so, I

e R

Zachary W. Peterson

cc: Clarence Roehrich



RECEIVED

JUN -6 7507
PETITION FOR DECLARATORY RULING m%g&gﬁgm
TO THE SOUTH DAKOTA WATER MANAGEMENT BOARD:
I, Clarence Roehrich (“petitioner”), request that the

Water Management Board (“Board”) issue a decision declaring that
the South Dakota Department of Game, Fish, and Parks (“GFP”)
improperly extended the outlet structure controlling the release
of water at Clear Lake in Marshall County, South Dakota, in
contravention of SDCL 46-5-1.1. Pursuant to S.D. Admin. R.
74:02:01:50, the petitioner additionally requests that the Board
clarify or amend Vested Water Right No. 917-3, belonging to the
GFP, to include an appropriate outlet elevation on Clear Lake
consistent with the rights of owners of real property riparian to
Clear Lake.

In a South Dakota Department of Water & Natural
Resources Report from November, 1982, it was recommended that
Clear Lake’s Ordinary High Water Mark (“OHWM”) be established at
1823.7 feet msl. The report also recommended that Vested Water
Right No. 917-3, belonging to the GFP, be clarified to allow the
water level at Clear Lake to be maintained at an elevation no
higher than 1823.0 feet msl. At the Board’s 21st meeting on
December 9 and 10, 1982, after discussion on the issue, the OHWM
was set at 1823.7 and the outlet elevation was set at 1823.0.

The outlet structure at Clear Lake is a concrete weir
that is approximately 30 feet wide. Prior to December 2006, the

welr was set at an elevation of 1821.74 feet msl on the west side



and 1822.12 on the east side. 1In December, 2006, the GFP
increased the elevation of the outlet structure to 1823.00 feet.
On information and belief, the increase in elevation has no
environmental or biological necessity.

The additional elevation to the outlet structure has
caused significant flooding to the petitioner’s property. The
road leading to the petitioner’s home was made impassable for
much of the spring. The petitioner’s dock and fire pit on the
west side of his property were submerged. The shoreline on the
east side of the property has been washed away, and the
waterline, at one point, nearly reached the petitioner’s cabin.
Significant portions of the petitioner’s property remain under
water. Based on information available to the petitioner, others
owning property riparian to Clear Lake have sustained shoreline
damage as a result of the increased elevation of the outlet
structure.

The petitioner requests that the Board order that the
GFP restore the outlet structure to its previous level in order
to prevent future flood damage to the riparian owners of real
property near Clear Lake. Alternatively, the petitioner requests
that the Board order the GFP to alter the outlet structure’s
elevation to a level that would alleviate flooding. On

information and belief, the outlet structure’s elevation could be



reduced by approximately six inches without imposing a
significant burden upon the GFP.

The petitioner also asks that the Board clarify oxr
amend Vested Water Right No. 917-3 to include an outlet elevation
that is consistent with the rights of owners of real property
riparian to Clear Lake.

Dated this :?/ day of May, 2007.

o P2,

Clarence Roehrich
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NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

June 8, 2007

Jack Hieb and Zach Peterson
PO Box 1030
Aberdeen SD 57402

Dear Mr. Hieb and Mr. Peterson:

Please find enclosed the notice of hearing on the Petition filed by Clarence Roehrich for a declaratory ruling
regarding the outlet elevation for Clear Lake in Marshall County. The notice has been sent to the Publisher of
the Britton Journal printed at Britton SD (Ph # 605-448-2281). You will need to contact the newspaper and
authorize publication of this notice. Please review the notice prior to publication and notify this office, if you
have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of the notice and to arrange for payment. Early
contact with the paper can eliminate delays. Upon receiving authorization, the publisher has been instructed to
publish your notice once each week for two consecutive weeks. The newspaper has also been instructed to send
us the Proof of Publication. We must receive Proof of Publication before action can be taken on the declaratory

ruling.

Sincerely, /
ﬂw/ M‘z

Eric Gronlund
Natural Resources Engineer
(605) 773-3352

enclosure
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June 8, 2007

Britton Journal
PO Box 69
Britton SD 57430-0069

ATTENTION: Legal Public Notice

Enclosed is a Notice of hearing ona petition filed by Clarence Roehrich for a declaratory ruling regarding the outlet elevation
for Clear Lake in Marshall County to be published twice. Please publish the first notice on June 13, 2007 with the second
publication 7 days later. The text of the notice can be e-mailed to your paper by contacting Karen Schlaak at (605) 773-
3352.

The petitioner must verify to you that the notice is to be published, before you make the first publication. Please BILL the
for the cost of publication. The petitioner Clarence Rochrich, c/o Jack Hieb, Attorney, PO Box 1030, Aberdeen SD
57402.

Please send the Water Rights Program the first publication immediately. The publication is checked for accuracy so
any corrections can be made in the second publication. You may use the form below or fax a copy of the first publication.
Any fax should be sent to the attention of Karen Schlaak at (605) 773-4068. Publication errors can invalidate the public
notice.

After the second publication, please send us an affidavit or use the enclosed Proof of Publication form. The petitioner
pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication. Delays in
receiving the affidavit can be costly to the petitioner.

Sincerely,
L.
Eric Gronlund

Natural Resources Engineer
605 773-3352

enclosures
CUT HERE
TO: Eric Gronjund

‘ Water Rights Program

Declaratory Ruling on Clear Lake Joe Foss Building
Pierre SD 57501-3181

Date
We are in receipt of your letter of June 7, 2007 enclosing Notice of Hearing on Declaratory Ruling which was first published
in our issue of . ENCLOSED IS A COPY OF THIS FIRST PUBLICATION.

Name Newspaper



WATER RIGHT PROGRAM

SOUTH DAKOTA DEPARTMENT OF
ENVIRONMENT AND NATURAL RESOURCES

FACSIMILE TRANSMITTAL SHEET

TO: FROM:
Britton Journal Ernc Gronlund
COMPANY: DATE:
Teme ¥ 2007
FAX NUMBER: TOTAL NO. OF PAGES INCLUDING COVER:
448-2282 4
PIIONE NUMBER: SENDER’S TELPIIONE NUMBER:
(605) 773-3352
RE: SENDERS FAX NUMBER:
Publication notice for Clear Lake (605) 773-4068
declaratory ruling

Ourcent DOrorreview O prLease coMMENT [ PLEASE REPLY [0 AS YOU REQUESTED

NOTES/COMMENTS:
Please find enclosed the publication notice for a petition filed requesting a declaratory ruling

on the outlet elevation of Clear Lake. The petitioner or his representative will need to contact
you to authorize publication. The notice will need to be published on June 13 and 20" .

I have also sent this information via US Mail and to the newspaper email address.
If you have any questions, please do not hesitate to contact me.
Eric Gronlund

Water Rights Program, DENR
605 773-3352

WATER RIGHTS PROGRAM
JOE FOSS BUILDING
523 E. CAPITOL AVE.

PIERRE, SD 57501



Instruction to Newspaper - Publish first Notice on June 13, 2007 with the second publication 7 days
later. Clarence Roehrich is responsible for payment.

NOTICE OF HEARING on Petition for a Declaratory Ruling on Clear Lake, Marshall County

Notice is given that Clarence Roehrich, through counsel, Jack Hieb, PO Box 1030, Aberdeen SD
57402 has petitioned the Water Management Board for a declaratory ruling regarding the outlet
elevation on Clear Lake in Marshall County. Mr. Roehrich is asking the Water Management Board
to issue an order that requires the South Dakota Department of Game, Fish and Parks to lower the
elevation of the outlet for Clear Lake.

In 1982, the Water Management Board established the ordinary high water mark and outlet
elevation for Clear Lake. The Board set the ordinary high water mark at 1823.7 feet above mean
sea level (fmsl) and the outlet elevation at 1823.0 finsl. The outlet structure for the lake is a
concrete weir that is approximately 30 feet wide. Mr. Roehrich’s petition states that prior to
December 2006, the outlet was at an elevation of 1,821.74 fmsl on the west side of the weir and
1,822.12 fmsl on the east side of the weir. In December 2006, the Department of Game, Fish and
Parks reconstructed the outlet and set the outlet elevation at the 1982 Board approved outlet

elevation of 1,823.0 fimsl.

The Department of Game, Fish and Parks hold Vested Water Right Claim No. 917-3, which is for
water as required to fill the lake on an annual basis up to the outlet elevation of 1823.0 fmsl with a
priority date of November 2, 1889. The outlet is located in the NE 1/4 Section 23, T126N, R54W.

Petitioner Roehrich requests that the Water Management Board order the Department of Game,
Fish and Parks to lower the outlet weir to an elevation of 1821.74 fmsl, which is the elevation of the
lowest part of the weir prior to 2006. Alternatively, if the Board does not agree to lower the weir to
1821.74 fmsl, the petitioner asks that the Board order the Department of Game Fish and Parks to
lower the elevation of the outlet weir by six inches to 1822.5 fmsl. The Petitioner’s reason for this
request is to prevent flood damage to his riparian property adjacent to Clear Lake. The petitioner
additionally requests that if the Board agrees to order the Department of Game, Fish and Parks to
lower the outlet’s elevation, the Board amend Vested Water Right Claim No. 917-3 to include the

- newly established outlet elevation.

The petition for a declaratory ruling and validation of Vested Water Right Claim No. 917-3 will be
considered by the Water Management Board at 10:00 AM on July 11, 2007, in the Community
Room, Milbank’s Visitors Center, 1001 East 4" Avenue, Milbank SD. The agenda time is an
estimate and may be delayed due to prior agenda items. If the Board accepts the petition, the Board
may issue one of the following decisions after all evidence is taken at the hearing: 1) order the
outlet elevation be 1,821.74 fmsl; 2) order the outlet elevation be 1,822.5 fmsl; 3) reaffirm the
outlet elevation of 1,823.0 fmsl; 4) defer action; 5) take no action or do some combination of the
above. In addition, the Board will consider validation of Vested Water Right Claim No. 917-3
consistent with their ruling on the declaratory ruling. The Chief Engineer recommends validation
of Vested Water Right Claim No. 917-3 to the outlet elevation.




Any person intending to participate in the hearing before the Board by presenting evidence or cross-
examining witnesses according to SDCL 1-26, must file a written petition with Jack Hieb, counsel
for Mr. Roehrich and the Chief Engineer by July 2, 2007. The Chief Engineer's address is "Water
Rights Program, Foss Building, 523 E Capitol, Pierre SD 57501 (605) 773-3352"; Clarence
Roehrich’s mailing address is Clarence Roehrich, c/o Jack Hieb, Attorney, PO Box 1030, Aberdeen
SD 57402. The petition may be informal but must include a statement describing the petitioner's
interest in the petition for a declaratory ruling, the petitioner's reasons for opposing or supporting
the petition for declaratory ruling, and the signature and mailing address of the petitioner or the
petitioner's legal counsel, if legal counsel is obtained. Clarence Roehrich need not file a petition to
intervene. The July 11, 2007, hearing date will be automatically delayed for at least 20 days upon
written request to the Chief Engineer by any interested person. The request for an automatic delay
must be filed by July 2, 2007.

This hearing will be an adversary proceeding. Any person filing a petition has the right to be
represented by a lawyer. These and other due process rights will be forfeited if not exercised.
Decisions of the Board may be appealed to the Circuit Court and State Supreme Court as provided
by law. Notice is further given to individuals with disabilities that this hearing is being held in a
physically accessible place. Contact Eric Gronlund by July 2, 2007, at the above Water Rights
Program address to request copies of information pertaining to this petition for declaratory ruling
or if you have special needs for which special arrangements can be made.

A petitioner may request use of the Office of Hearing Examiners pursuant to SDCL 1-26-18.3
rather than the hearing procedure describe above. A request to use the Office of Hearing
Examiners must be filed with the Chief Engineer by July 2, 2007.

This petition for a declaratory ruling is made pursuant to Board General Rules, Sections
74:02:01:46 thru 74:02:01:50. The Board has legal authority and jurisdiction to consider this
matter pursuant to SDCL 46-2-3.1, 46-2-5, 46-2-9, 46-2-11, 46-2-17, 46-2A-16, 46-2A-17, 46-5-1
thru 46-5-2. '

Steven M. Pirner, Secretary
Department of Environment and Natural Resources.



| - RECEIVED
AFFIDAVIT OF PUBLICATION

STATE OF SOUTH DAKOTA, County of Marshall.

WATER RIGHTS

M
Douglas M. Card of said county, being first duly sworn on oath says that he is publisher of thepmﬁ%bl{l JOURNAL, a

weekly newspaper printed and published in the City of Britton, in the County of
Marshall, and has full and personal knowledge of all the facts herein stated; that said
newspaper is a legal newspaper and has a bona-fide circulation of at least two hundred
copies weekly and has beeri published within said County for fifty-two successive weeks,

next prior to the publication of the notice herein mentioned and is printed wholly or in
part in an office at said place of publication;

that the \(\@ =1 &A/\M (‘V\’_?M

\ I‘C}E "‘u“\,t,avl'}b\

a printed copy of which, taken from the paper in which the same was published, is
attached to this sheet and is mad‘i S Eart of this affidavit, was published in said newspa-
per at least once each week for — successive weeks, on the day of each week
on which said newspaper was regularly published, to wit

%M | Sﬁ] D007

Sdnn s 2o ) cQO\)?

that the full amount of the fee charged for the publication of said notice inures to the ben-
efit of publisher of said newspaper, that no agreement or understanding for the division
thereof has been made with any person, and that no part thereof has been agreed to be
paid to any other person whomsoever, and that the fee for the publication thereof
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2T(June 13-20)

NOTICE OF HEARING on Petithn
for a Declaratory Ruling on Clear
Lake, Marshall County

Notice is given that Clarence
Roehrich, through counsel, Jack Hieb,
PO Box 1030, Aberdeen SD 57402
has petitioned the Water Management
Board for a declaratory ruling regard-
ing the outlet elevation on Clear Lake
in Marshall County. Mr. Roehrich is
asking the Water Management Board
to issue an order that requires the South

Dakota Department of Game, Fish and .

Parks to lower the elevation of the outlet
for Clear Lake.

In 1982, the Water Management Board
established the ordinary high water mark
and outlet elevation for Clear Lake. The
Board set the ordinary high water mark at
1823.7 feet above mean sea level (fmsl)
and the outlet elevation at 1823.0 fmsl.
The outlet structure for the lake is a con-

crete weir that is approximately 30 feet :

wide. Mr. Roehrich’s petition states that
prior to December 2006, the outlet was
at an elevation of 1,821.74 fmsl on the
west side of the weir and 1,822.12 fmsl
on the east side of the weir. In December
2006, the Department of Game, Fish and
Parks reconstructed the outlet and set the
outlet elevation at the 1982 Board ap-
proved outlet elevation of 1,823.0 fmsl.

The Department of Game, Fish and
Parks hold Vested Water Right Claim
No. 917-3, which is for water as required
to fill the lake on an annual basis up to
the outlet elevation of 1823.0 fmsl with a
priority date of November 2, 1889. The
outlet is located in the NE 1/4 Section
23, TI26N, R54W.

Petitioner Roehrich requests that the
Water Management Board order the

Depa amep Fish: and Parks
to lower Jbamtigt ¥ tq an g evgtion
of 1821 9% tmsl, whic s the &levation

of the lowest part of the weir prior to
2006. ‘Alternatively, if the Board doés
not agree to lower the weir to 1821.74
finsl, the petitioner asks that the Board
rder the Department of Game Fish and
Parks to lower the elevation of the out-
let weir by six inches to 1822.5 fmsl.
The Petitioner’s reason for this request
is to prevent flood damage to his ripar-
ian property adjacent to Clear Lake. The
petitioner additionally requests that if the
Board agrees to order the Department of
Game, Fish and Parks to lower the out-
let’s elevation, the Board amend Vested
Water Right Claim No. 917-3 to include
the newly established outlet elevation.

The petition for a declaratory ruling
and validation of Vested Water Right
Claim No. 917-3 will be considered by
the Water Management Board at 10:00
AM on July 11, 2007, in the Community
Room, Milbank’s Visitors Center, 1001
East 4th Avenue, Milbank SD. The
agenda time is an estimate and may be
delayed due to prior agenda items. If
the Board accepts the petition, the Board
may issue one of the following decisions
after all evidence is taken at the hearing:
1) order the outlet elevation be 1,821.74
fsl; 2) order the outlet elevation be
1,822.5 finsl; 3) reaffirm the outlet ele-
vation of 1,823.0 fmsl; 4) defer action;
5) take no action or do some combina-

tionof the abave. In addition, the Board
will consider validation of Vested Water
Right Claim No. 917-3 consistent with
their ruling on the declaratory ruling.
The Chief Engineer recommends vali-
dation of Vested Water Right Claim No.
917-3 to the outlet elevation.

Any person intending to participate in
the hearing before the Board by present-
ing evidence or cross-examining witness-
es according to SDCL 1-26, must file a
written petition with Jack Hieb, counsel
for M. Reehrich and the Chief Engineer
by July 2, 2007. %m Engineer’s
address is “Water "Rights Program,

Foss Bulldmg 523 E Clpltol Pierre
SD 57501 (603) 773-3352; Clarence
Roehrich’s mailing address is Clarence
Roehrich, c/o Jack Hieb, Attorney, PO
Box 1030, Aberdeen SD 57402. The pe-
tition may be informal but must include
a statement describing the petitioner’s

mterest n the petition for a declaratory

ruling, the petitioner’s reasons for op-
posing or supporting the petition for de-
claratory ruling, and the signature and
mailing address of the petitioner or the
petitioner’s legal counsel, if legal coun-
sel is obtained. Clarence Roehrich need
not file a petition to intervene. The July
11, 2007, hearing date will be automati-
cally delayed for at least 20 days upon
written request to the Chief Engineer by
any interested person. The request for an
automatic delay must be filed by July 2,
2007.

This hearing will bc an adversary
proceeding. Any person filing a peti-

_tion has the nght to be represented by

a lawyer. "These hnd othier due process
rights will be forfeited if not exercised.
Decisions of the Board may be appealed
to the Circuit Court and State Supreme
Court as provided by law. Notice is fur-
ther given to individuals with disabili-
ties that this hearing is being 'held in a
physically accessible place. Contact Eric
Gronlund by July 2, 2007, at the above
Water Rights Program address to request
copies of infoirmation pertaining to this
petition for declaratory ruling or if you
have special needs for which special ar-
rangements can be made.

A petitioner may request use of the
Office of Hearing Examiners pursuant
to SDCL 1-26-18.3 rather than the hear-
ing procedure describe above. A request
to use the Office of Hearing Examiners
must be filed with the Chief Engineer by
July 2, 2007.

This petition for a declaratory ruling is
made pursuant to Board General Rules,
Sections 74:02:01:46 thru 74:02:01:50.
The Board has legal authority and juris-
diction to consider this matter pursuant
to SDCL 46-2-3.1, 46-2-5, 46-2-9, 46-2-
11, 46-2-17, 46- 2A 16, 46-2A-17, 46-5-
1 thm 46-5- 2

Steven M. Pirner, Secretary
Department of Environment and Natural
Resources.



LLOYD C. RICHARDSON, JR.

OF COUNSEL
JAMES A, WYLY
ROY A. WISE
WILLIAM K. SAUCK, JR.
JACK H. HIEB
CHRISTOPHER D. DOHRER
RICHARD L. RUSSMAN
ZACHARY W. PETERSON

LAW OFFICES

RICHARDSON, WYLY, WISE, SAUCK & HIEB, LLP

ONE COURT STREET
POST OFFICE BOX 1030
ABERDEEN, SOUTH DAKOTA

57402-1030

E-MAIL: jhieb@rwwsh.com

DWIGHT CAMPBELL (1887-1964)
STANLEY R. VOAS (1909-1872)

TELEPHONE (605) 225-6310
FACSIMILE (605) 225-2743

Mr. Garland Erbele
Chief Engineer

Water Rights Program
Joe Foss Building

523 East Capitol Avenue
Pierre, SD 57501

Dear Mr. Erbele:

Re: Clarence Roehrich’s Petition for
Declaratory Ruling

With this correspondence I am enclosing a Certificate
of Service indicating that we served a copy of the Petition upon
all known cabin owners on Clear Lake.

Best regards.

Sincerely,

Dok 4 4ol

ack H. Hieb ¥~

JHH/kkt
Enclosure

cc: Clarence Roehrich
Richard Neill



CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for Clarence
Roehrich, hereby certifies that on the 15th day of June, 2007, a

true and correct copy of MEMORANDUM and PETITION FOR DECLARATORY

RULING was mailed by first-class mail to:

Don and Ruth Ann Akre
Post Office Box 222
Selby, SD 57427

Jeff and Jeani Amacher

42416 South Dakota Highway 10

Britton, SD 57430

Mr. Vern Anderson

6687 - 6" Street Northeast
Carrington, ND 58421

Ms. Florence Andrews

Post Office Box 363
Britton, SD 57430-0363

Dave and Sue Bankers
2634 East Regency Court
Sioux Falls, SD 57103

Douglas and Patricia Becker
11648 - 458" Avenue
Sisseton, SD 57262

Reverend David & Betty Berg
2350 - 19*" Avenue Northeast
Minneapolis, MN 55418

Ron and Jean Binger
12730 Rivulet Circle
Anchorage, AK 99516

Harvey & Florice Binger
802 - 7 Avenue
Britton, SD 57430

Mr. Maynard Bosse
406 Ash Street
Britton, SD 57430

Kim and Sandra Alberty
1912 Princeton Lane
West Fargo, ND 58078

Warren and Barb Anderson
2108 - 14% gStreet
Rock Valley IA 51427

Mr. Dave Andreson

1101 - 1% Street
Britton, SD 57430

Ms. Helen Bair

116210 Schlekewy Drive
Lake City, SD 57247

Mr. Greg Beck
10124 - 4% Street
Britton, SD 57430

Greg and Susan Benidt
Post Office Box 102
Sisseton, SD 57262

Jeff & Cindy Bergsbaken
1218 - 6™ Street Northwest
Watertown, SD 57201

Marty and Kathy Binger
442835 North Shore Drive
Lake City, SD 57247

Boyd & Irene Bonzer
615 - 13" Avenue
Brookings, SD 57006

Wallace & Muriel Brantseg
509 - 8™ Avenue East
Sisseton, SD 57262



Mr. Robert Mathieu
Ms. Margaret Brauer
2134 Rowley Avenue
Madison, WI 53726

Ms. Mildred Breker
443460 North Shore Drive
Lake City, SD 57247

Ms. Delores Bruns
Post Office Box 271
Claremont, SD 57432

Ms. Betty Carl
116220 Schlekewy Drive
Lake City, SD 57247

Kent and Connie Carlson
442478 South Shore Drive
Lake City, SD 57247

Jerry and Karen Christianson
Pogt Office Box 232

Rutland, ND 58067-0032

Roger and Karen Crowder
42304 - 113*" Street
Britton, SD 57430

Pat and Ember Dady
45872 - 118 Steret
Sisseton, SD 57262

Mr. Mitch Dardis
402 - 4% Avenue West
Fargo, ND 58078

Dennis and Jo Ann Dick
11662 West Schlekewy Drive
Lake City, SD 57247

David and KayLeen Docter
442553 North Shore Drive
Lake City, SD 57247-6210

Mr. Steve Doohem
705 Par Tee Drive
Hartford, SD 57033

Ms. Marsha (Erickson) Braun
109 Elm Street
Langford, SD 57454

Tom and Joan Brewster
Post Office Box 19
Sisseton, SD 57262-0019

Mr. Jeff Breitzman
1908 Tyler Circle
Brandon, SD 57005

Mr. Gary Carlson
1105 - 4™ Street
Britton, SD 57430

Robert & Joan Carruthers
302 West Lincoln
Springfield, MN 56087

Ms. Bonnie Cleberg
3904 South Benjamin Drive
Sioux Falls, SD 57103

Don and Mary Cusick
Post Office Box 134
Britton, SD 57430

Daniel & Kari Dalchow
116170 Schlekewy Drive
Lake City, SD 57247

Tim & Nancy Detterman
442956 North Shore Drive
Lake City, SD 57247

David and Caroline Dinger
10545 - 404" Avenue
Hecla, SD 57446

Ken and Julie Doggett
1261 Cimarron Boulevard
West Fargo, ND 58078

Alfred & Ivalou Eberhart
42333 - 104" Street
Britton, SD 57430



Lynn Eberhart
42333 - 103™ Street
Britton, SD 57430-5104

Mr. Mike Ehrosmann
Post Office Box 227
Groton, SD 57445

Mr. Scott Ekstrom
117131 South Shore Drive
Lake City, SD 57247

Ken and Bonnie Erdahl
Post Office Box 243
Sigsseton, SD 57262-0243

Scott and Peggy Extrom
224 Maple Avenue East
Forman, ND 58032

Don and Beth Fisher
316 - 7" Avenue West
Sisseton, SD 5726

Rodolph & Rita Flotter
23756 Arena Drive, #2608
Rapid City, SD 57702-7302

Mr. Mike Forrester
Post Office Box 133
Britton, SD 57430

Jim & Joan Freudenthal
1800 Jay Street North
Aberdeen, SD 57401

Ernest & Elaine Frohling
401 Ash Street
Hecla, SD 57446

Tim and Barb Galbraith
1208 South Lindenwald Drive
Sioux Falls, SD 57106

David & Debbie Gilbertson
215 North Huron Avenue
Pierre, SD 57501

Mr. Gary Greeno
Post Office Box 271
Britton, SD 57430

Gail and Eldon Eberlein
42329 - 114*F Street
Britton, SD 57430

Virgil and JoAnn Eisenbeisz
2713 Railroad Circle
Aberdeen, SD 57401

Glenn and Corrine Elmore
Post Office Box 625
South Shore, SD 57263

Mr. James Evenson
12054 - 455 Avenue
Sisseton, SD 57262

Ms. Betty Fisher
804 - 4" Street
Britton, SD 57430

Sheila Durland Fitting
11823 Sica Hollow Rd 15
Sigseton, SD 57262-6220

Bob and Peggy Foltz
Post Office Box 157
Rosholt, SD 57260

Terry and Diane Fredrickson
442535 North Shore Drive
Lake City, SD 57247

Mr. Richard Freudenthal
41946 - 109" Street
Britton, SD 57430

Roger & LaVonne Furman
Post Office Box 29
Britton, SD 57430-0029

Philip & Julie George
117299 South Shore Drive
Lake City, SD 57247

Ms. Jeanette Gravdahl
43830 - 116" Street
Sisseton, SD 57262

Alan and Sandra Grupe
11220 - 424 Avenue
Britton, SD 57430-5612



Mr. Charles Guy
10997 - 442" Avenue
Veblen, SD 57270

Ms. Bonnie Halverson
442989 North Shore Drive
Lake City, SD 57247

Ms. Rita Hannasch
405 East Oak
Sisseton, SD 57262

Mr. Gary Hanson
45897 - 118" Street
Sisseton, SD 57262

Mr. Richard Hardy
442559 North Shore Drive
Lake City, SD 57247

Jon and Luann Harris
746 Melody Lane
Fergus Falls, MN 56537

Jerry & Jolene Hegge
105 South Elm Street
Aberdeen, SD 57401

Philip & Lia (Herb & Leah) Helgeson
11849 - 406" Avenue
Sisseton, SD 57262

Matt and Brenda Hill
10985 - 86" Street Southeast
Oakes, ND 58474

Mr. Harley Hoisington
442801 North Shore Drive
Lake City, SD 57247

Paydon & Royalene Jahnig
Post Office Box 546
Britton, SD 57430

Greg and Deb Jensen
6 East 11 Avenue
Groton, SD 57445

Roger/Peter/Craig Johnson
146 Maplewood Drive (4407)
Gwinner, ND 58040

Mr. Clayton Halverson
44852 - 101° Street
Lidgerwood, ND 58053-9317

Don and Sandy Hannasch
416 Veterans Avenue
Sisseton, SD 57262

Kirk and Carol Hansen
443049 North Shore Drive
Lake City, SD 57247

Lawrence & Sharon Hardina

123 North Penn
Aberdeen, SD 57401

Mr. Richard Haring
1535 - 18" Avenue Northwest
New Brighton, MN 55112

Mr. William Haywood
1102 - 4" Street
Britton, SD 57430

David & Susan Heitman
442594 South Shore Drive
Lake City, SD 57247

Ms. Delores Henehan
Post Office Box 249
Britton, SD 57430-0249

Wayne and Carol Hoines
443283 North Shore Drive
Lake City, SD 57247-6215

Paul & Maureen Holland
Rural Route 2, Box 108
Lidgerwood, ND 58053

Ron Jarrett or Lynne Brown
10349 - 416 Avenue
Britton, SD 57430-5005

Mr. Bruce Johnson
604 Walnut Street
Summit, SD 57226

Ms. Ruth Johnson
Post Office Box 1872
Aberdeen, SD 57402-1872



Wayne and Beverly Johnson
Post Office Box 45
Eden, SD 57247

Harley & Leona Karlen
501 Walnut Street
Hecla, SD 57446

Mr. Steve Kiefstadt
Post Office Box 311
Court Avenue
Forman, ND 58032

Leon and Julie Koeppe
45572 - 109*" Street
Sisseton, SD 57262

Mr. Todd Kolden
442851 North Shore Drive
Lake City, SD 57247

Jim & Bonnie Kretchman
1839 Eisenhower Circle
Aberdeen, SD 57401

Len and Emily Kretchman
17082 Little Chief Trail
Fergus Falls, MN 56535

Mr. Greg Kristofferson
171 Port Patrick Lane
Mableton, GA 30126

Randy and LaDonna Kriz
Post Office Box 45
Claire City, SD 57224

Alfred and Doris Larson
12951 Ironwood Drive
Aberdeen, SD 57401

Mr. William Manning
Post Office Box 163
Lake City, SD 57247

Jason and Missy Marx
617 - 4" Street
Thompson, ND 57430

Harold & Dorothy Jorgenson
Post Office Box 364
Lidgerwood, ND 58053

Frank and Cheryl Karst
612 East 7" Avenue
Sisseton, SD ©57262

Randy and Connie Knecht
205 West Pine Street
Sisseton, SD 57262

William & Melody Koeppe
45287 - 106 Street
Claire City, SD 57224

John and Marge Kraft
11664 Schlekewy Drive West
Lake City, SD 57247

Jon and Luann Kretchman
Post Office Box 111
Lake City, SD 57247

Charles & Len Kretchman
Post Office Box 156
Lake City, SD 57247

Roland & Nelva Kristofferson

Post Office Box 1077
Britton, SD 57430

Mr. Jerome Lakness
Post Office Box 132
Rosholt, SD 57260

Mr. Norman Mack
2216 Maple Avenue
Rapid City, SD 57701

David & DeAnna Martinson
Post Office Box 97
Forman, ND 58032

Pat McClemans
2122 Cedar Drive Northeast
Watertown, SD ©57201-5766



Connie McMacken
4801 West 39" Street
Sioux Falls, SD 57106-0923

Jerry and Debbie Michlitsch
435 South Dakota Highway 25
Roslyn, SD 57261

Ms. Vivian Mitchell
40372 - 113*" Street
Houghton, SD 57449
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41648 State Highway 10
Britton, SD 57430

Ted and Phyliss Mundt
Post Office Box 33
Britton, SD 57430

Dennis and Virginia Nelson
8914 Southeast 136%™ Avenue
Forman, ND 58032

Scott and Rochel Nickeson
113 North Lund Street
Veblen, SD 57270

Fredrick & Janice Oetken
442149 Schlekewy Drive
Lake City, SD 57247

Mr. Richard Olson
3612 - 170 Street
Boyd, MN 56218

Orville & Carol Pfitzer
Post Office Box 42
Britton, SD 57430-0042

Jim & Sandy Polkinghorn
442885 North Shore Drive
Lake City, SD 57427

Tom & Arline Prendergast
413 East Pine Street
Sisseton, SD 5762-2031

Scott and Trish Purinton
Post Office Box 891
Britton, SD 57430

Tim and Sue Merke
1413 - 8™ Street South
Fargo, ND 58103

Mr. Edward J. Micka
525 Belmont Road
Grand Forks, ND 58201

Merl/Kent Moeckly
Post Office Box 903
Britton, SD 57430-0903

Welby (Kirk) & Carol Moeckly

Post Office Box 196
Britton, SD 57430

Mr. John Nathem
442894 South Shore Drive
Lake City, SD 57274

Mr. Gary Neuharth
120 North 15 Street
Oakes, ND 58474

Doug and Jill Niesen
41255 State Highway 10
Amherst, SD 57421

Kent and Treva Oland
1110 - 4% Street
Britton, SD 57430

Rita or Jeffery Pederson
709 West Chestnut
Sisseton, SD 57262

Joe & Darlaine Piechowski
Post Office Box 65
Lake City, SD 57247

Mr. John Prchal
1113 - 5% Gtreet
Britton, SD 57430

Gerry Printup
5142 East Edgemont
Phoenix, AZ 85008

John & Jane Rasmussen
217 - 5% Avenue East
Sisseton, SD 57262



Ms. Gladys Reyelts
Post Office Box 105
Britton, SD 57430-0105

Mr. Dale Rinas
45932 - 116" Street
Sisseton, SD 57262

Ms. Vangie Roney
Post Office Box 286
Oakes, ND 658474

Richard and Marcia Schiltz
11905 Lohre Road
Sisseton, SD 57262

James and Marilyn Schlekewy
905 - 3™ Avenue West
Mobridge, SD 57601

Wayne and JoAnn Schlekewy

2985 Harbor Drive
Las Vegas, NV 89128
Mr. Patrick Schultz
1024 - 42™ Street
Brookings, SD 57006

Eugene & Chantel Sebek
Post Office Box 74
Claire City, SD 57244

Rodney & Bernita Simonson
710 Carroll Drive Southeast
Cedar Rapids, IA 52403-1468

Greg and Pat Slaby
3369 Rolling Hills Drive
Eagan, MN 55121

Ms. Brenda Smith
Post Office Box 409
Lisbon, ND 58054

Thomas and Inga Smith
Post Office Box 346
Forman, ND 58032-3744

Mr. Robert Snell
1225 - 14™ Street Southeast
Watertown, SD 57201

Terry and Eileen Riedl
40070 - 112%® Street
Houghton, SD 57449

Mr. Clarence Roehrich
Post Office Box 394
Milnor, ND 58060

Ms. Mildred Sanderson
Post Office Box 126
Claremont, SD 57432

Ms. Celia Schlekewy

442101 Schlekewy Drive
Lake City, SD 57247

Ronald and Marge Schlekewy
Post Office Box 845
Minooka, IL 60447

Mr. Robert Schram
10443 - 454" Avenue
Veblen, SD 57270

Blake and Cindy Seas
2549 Sand Hills Avenue
Grand Forks, ND 58201-9229

Mr. Allen Siefkes
39576 - 103" Street
Hecla, SD 57446-5315

Ralph and Darlene Skare
Post Office Box 944
Britton, SD 57430-0944

Dennis & Margaret Slaight
702 - 3™ Street
Hecla, SD 57446

Laura Smith & Sandra King
2405 East 16" Street
Sioux Falls, SD 57103

Ms. Patricia Smith-Torness
16189 East Prentice Lane
Centennial, CO 80111

Tom and Sue Snyder
Post Office Box 121
Lake City, SD 57247-0121



Jerry and Deb Soholt
2628 Regency Court
Sioux Falls, SD 57103

Bob and Joyce Steiha
1109 - 8*" Avenue
Britton, SD 57430

Mr. Mark Steiner
442468 South Shore Drive
Lake City, SD 57247

Mr. Reed Sydow
5412 South Coromell Place,
Sioux Falls, SD 57108

James and Mavis Teslow
504 South Cloudas Avenue
Sioux Falls, SD 57103

Bill and Mary Torness
408 - 4 Avenue East
Sisseton, SD 57262
Jeff and Judy Tyler
8671 Highway 32
Forman, ND 58032-9728

Ron and Rosie Vig
7225 County Road 1
Colfax, ND 58018-9640

Mr. Norman Volk
120 Chestnut
Sisseton, SD 57262

Vern and Ruth Wempler
442479 North Shore Drive
Lake City, SD 57247-6209

Dirk and Becky Weber
604 - 7 Avenue
Britton, SD 57430

Larry and Lori Wertman
442605 North Shore Drive
Lake City, SD 57247

#1

Mr. Paul Stapleton
609 East Oak
Sisseton, SD 657262

Robert and Gladys Steiha
Post Office Box 44
Britton, SD 57430-0044

Mr. Zane Swanson
Post Office Box 16
Brandon, SD 57005

Arlc and Dana Tank

10746 - 423 Avenue
Britton, SD 57430

Doug and Gail Tobkin
1921 Sheyeene Street
West Fargo, ND 58078

Mr. Leonard Tougas
11654 Schlekewy Drive West
Lake City, SD 57247

Jane Schneider

William Vellenga

12135 Drywood Lake Road
Sisseton, SD 57262

Ms. Nancy Vold
10509 - 425 Avenue
Britton, SD 57430

Tim and Connie Vossberg
520 - 8" Street North
Wahpeton, ND 58075

David and Eileen Warzeka
442625 North Shore Drive
Lake City, SD 57247-6211

Mike and Cheryl Werner
11034 - 422™ Avenue
Britton, SD 57430

Rod and Lois Westby
Rural Route 1, Box 42
Rosholt, SD 57260



Arlen and Jan Wilprecht
110 - 4" Avenue Southwest
Lidgerwood, ND 58053

Teddy Winburn
218 Hillview Road
Sisseton, SD 57262

Duane and Debbie Wooley
313 West Cherry Street
Sisseton, SD 57262

Mr. Richard J. Neill
South Dakota Department
of Game, Fish & Parks
523 East Capitol Avenue
Pierre, SD 57501

Teddy & Stella Winburn
218 Hillview Road
Sisseton, SD 57262

Jeff and Janice Wing
46704 Sage Street
Sioux Falls, SD 57107

Mr. Lowell Wymm
476 - 4*® Street Southwest
Forman, ND 58032
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June 18, 2007

NOTICE
TO: Clear Lake Property Owners and Affected Individuals
FROM: Garland Erbele, Chief Bpgjneer
Water Rights ProgramEQ‘i’K 0)&‘“ \v‘)\}/
N

SUBJECT:  Petition for Declaratory Ruling regarding the Outlet Elevation of Clear Lake in
Marshall County, South Dakota

The South Dakota Water Management Board has received a petition for declaratory ruling filed
by Clarence Roehrich regarding the outlet elevation of Clear Lake in Marshall County.

Enclosed is the public notice scheduling a July 11, 2007 hearing before the Board. This notice is
being published in the Britton Journal on June 13 and 20, 2007.

The Water Management Board will consider the petition at 10:00 AM on July 11, 2007 in the
Community Room, Milbank’s Visitor Center, 1001 East 4™ Avenue, Milbank SD. Any person
intending to participate in the hearing before the Board must file a written petition by July 2,
2007 as set forth in the public notice. Notice of changes in the hearing time or date will only be
provided to parties that have filed a petition.

If you have any questions, please contact Lynn Beck or Eric Gronlund at (605) 773-3352.
Enclosure

cC: Diane Best, Assistant Attorney General
Jack Hieb, PO Box 1030, Aberdeen SD 57402-1030



Instruction to Newspaper - Publish first Notice on June 13, 2007 with the second publication 7 days
later. Clarence Roehrich is responsible for payment.

NOTICE OF HEARING on Petition for a Declaratory Ruling on Clear Lake, Marshall County

Notice is given that Clarence Roehrich, through counsel, Jack Hieb, PO Box 1030, Aberdeen SD
57402 has petitioned the Water Management Board for a declaratory ruling regarding the outlet
elevation on Clear Lake in Marshall County. Mr. Roehrich is asking the Water Management Board
to issue an order that requires the South Dakota Department of Game, Fish and Parks to lower the
elevation of the outlet for Clear Lake.

In 1982, the Water Management Board established the ordinary high water mark and outlet
elevation for Clear Lake. The Board set the ordinary high water mark at 1823.7 feet above mean
sea level (fmsl) and the outlet elevation at 1823.0 fmsl. The outlet structure for the lake is a
concrete weir that is approximately 30 feet wide. Mr. Roehrich’s petition states that prior to
December 2006, the outlet was at an elevation of 1,821.74 fmsl on the west side of the weir and
1,822.12 fmsl on the east side of the weir. In December 2006, the Department of Game, Fish and
Parks reconstructed the outlet and set the outlet elevation at the 1982 Board approved outlet
elevation of 1,823.0 fmsl.

The Department of Game, Fish and Parks hold Vested Water Right Claim No. 917-3, which is for
water as required to fill the lake on an annual basis up to the outlet clevation of 1823.0 fms] with a
priority date of November 2, 1889. The outlet is located in the NE1/4 Section 23, T126N, R54W.

Petitioner Roehrich requests that the Water Management Board order the Department of Game,
Fish and Parks to lower the outlet weir to an elevation of 1821.74 fmsl, which is the elevation of the
lowest part of the weir prior to 2006. Alternatively, if the Board does not agree to lower the weir to
1821.74 fmsl, the petitioner asks that the Board order the Department of Game Fish and Parks to
lower the elevation of the outlet weir by six inches to 1822.5 fmsl. The Petitioner’s reason for this
request is to prevent flood damage to his riparian property adjacent to Clear Lake. The petitioner
additionally requests that if the Board agrees to order the Department of Game, Fish and Parks to
lower the outlet’s elevation, the Board amend Vested Water Right Claim No. 917-3 to include the
newly established outlet elevation.

The petition for a declaratory ruling and validation of Vested Water Right Claim No. 917-3 will be
considered by the Water Management Board at 10:00 AM on July 11, 2007, in the Community
Room, Milbank’s Visitors Center, 1001 East 4" Avenue, Milbank SD. The agenda time is an
estimate and may be delayed due to prior agenda items. If the Board accepts the petition, the Board
may issue one of the following decisions after all evidence is taken at the hearing: 1) order the
outlet elevation be 1,821.74 fmsl; 2) order the outlet elevation be 1,822.5 fmsl; 3) reaffirm the
outlet elevation of 1,823.0 fmsl; 4) defer action; S5) take no action or do some combination of the
above. In addition, the Board will consider validation of Vested Water Right Claim No. 917-3
consistent with their ruling on the declaratory ruling. The Chief Engineer recommends validation
of Vested Water Right Claim No. 917-3 to the outlet elevation.



Any person intending to participate in the hearing before the Board by presenting evidence or cross-
examining witnesses according to SDCL 1-26, must file a written petition with Jack Hieb, counsel
for Mr. Roehrich and the Chief Engineer by July 2, 2007. The Chief Engineer's address is "Water
Rights Program, Foss Building, 523 E Capitol, Pierre SD 57501 (605) 773-3352"; Clarence
Roehrich’s mailing address is Clarence Roehrich, ¢/o Jack Hieb, Attorney, PO Box 1030, Aberdeen
SD 57402. The petition may be informal but must include a statement describing the petitioner's
interest in the petition for a declaratory ruling, the petitioner's reasons for opposing or supporting
the petition for declaratory ruling, and the signature and mailing address of the petitioner or the
petitioner's legal counsel, if legal counsel is obtained. Clarence Roehrich need not file a petition to
intervene. The July 11, 2007, hearing date will be automatically delayed for at least 20 days upon
written request to the Chief Engincer by any interested person. The request for an automatic delay

must be filed by July 2, 2007.

This hearing will be an adversary proceeding. Any person filing a petition has the right to be
represented by a lawyer. These and other due process rights will be forfeited if not exercised.
Decisions of the Board may be appealed to the Circuit Court and State Supreme Court as provided
by law. Notice is further given to individuals with disabilities that this hearing is being held in a
physically accessible place. Contact Eric Gronlund by July 2, 2007, at the above Water Rights
Program address to request copies of information pertaining to this petition for declaratory ruling

or if you have special needs for which special arrangenients can be made.

A petitioner may request use of the Office of Hearing Examiners pursuant to SDCL 1-26-18.3
rather than the hearing procedure describe above. A request to use the Office of Hearing
Examiners must be filed with the Chief Engineer by July 2, 2007.

This petition for a declaratory ruling is made pursuant to Board General Rules, Sections
74:02:01:46 thru 74:02:01:50. The Board has legal authority and jurisdiction to consider this
matter pursuant to SDCL 46-2-3.1, 46-2-5, 46-2-9, 46-2-11, 46-2-17, 46-2A-16, 46-2A-17, 46-5-1
thru 46-5-2.

Steven M. Pirner, Secretary
Department of Environment and Natural Resources.



CERTIFICATION

I hereby certify that on June 18, 2007, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated June 18,
2007, petition for declaratory ruling regarding the outlet elevation for Clear Lake in Marshall

County addressed as stated below.

Don and Ruth Ann Akre
Post Office Box 222

Selby, SD 57427

fg

Jeff and Jeani Amacher

42416 South Dakota Highway 10

Britton, SD 57430

Mr. Vern Anderson
6687 - 6" Street Northeast
Carrington, ND 58421

Ms. Florence Andrews
Post Office Box 363
Britton, SD 57430-0363

Dave and Sue Bankers
2634 East Regency Court
Sioux Falls, SD 57103

Douglas and Patricia Becker
11648 - 458" Avenue
Sisseton, SD 57262

Reverend David & Betty Berg
2350 - 19™ Avenue Northeast
Minneapolis, MN 55418

Ron and Jean Binger
12730 Rivulet Circle
Anchorage, AK 99516

Harvey & Florice Binger
802 - 7" Avenue
Britton, SD 57430

Kim and Sandra Alberty
1912 Princeton Lane

West Fargo, ND 58078
Warren and Barb Anderson
2108 - 14™ Street

Rock Valley IA 51427

Mr. Dave Andreson
1101 - 1°° Street
Britton, SD 57430

Ms. Helen Bair
116210 Schlekewy Drive
Lake City, SD 57247

Mr. Greg Beck
10124 - 4" Street
Britton, SD 57430

Greg and Susan Benidt
Post Office Box 102
Sisseton, SD 57262

Jeff & Cindy Bergsbaken

1218 - 6™ Street Northwest

Watertown, SD 57201

Marty and Kathy Binger
442835 North Shore Drive
Lake City, SD 57247

Boyd & Irene Bonzer
615 - 13" Avenue
Brookings, SD 57006



Mr. Maynard Bosse
406 Ash Street
Britton, SD 57430

Mr. Robert Mathieu
Ms. Margaret Brauer
2134 Rowley Avenue
Madison, WI 53726

Ms. Mildred Breker

443460 North Shore Drive

Lake City, SD 57247

Ms. Delores Bruns
Post Office Box 271
Claremont, SD 57432

Ms. Betty Carl
116220 Schlekewy Drive
Lake City, SD 57247

Kent and Connie Carlson
442478 South Shore Drive
Lake City, SD 57247

Jerry and Karen Christianson
Post Office Box 32
Rutland, ND 58067-0032

Roger and Karen Crowder
42304 - 113" Street
Britton, SD 57430

Pat and Ember Dady
45872 - 118" Steret
Sisseton, SD 57262

Mr. Mitch Dardis
402 - 4™ Avenue West
Fargo, ND 58078

Dennis and Jo Ann Dick
11662 West Schlekewy Drive
Lake City, SD 57247

David and KayLeen Docter
442553 North Shore Drive
Lake City, SD 57247-6210

Wallace & Muriel Brantseg
509 - 8 Avenue East
Sisseton, SD 57262

Ms. Marsha (Erickson) Braun
109 Elm Street
Langford, SD 57454

Tom and Joan Brewster
Post Office Box 19

Sisseton, SD 57262-0019

Mr. Jeff Breitzman
1908 Tyler Circle
Brandon, SD 57005

Mr. Gary Carlson

1105 - 4™ Street
Britton, SD 57430
Robert & Joan Carruthers
302 West Lincoln
Springfield, MN 56087

Ms. Bonnie Cleberg
3904 South Benjamin Drive
Sioux Falls, SD 57103

Don and Mary Cusick
Post Office Box 134
Britton, SD 57430

Daniel & Kari Dalchow
116170 Schlekewy Drive
Lake City, SD 57247

Tim & Nancy Detterman
442956 North Shore Drive
Lake City, SD 57247

David and Caroline Dinger
10545 - 404" Avenue
Hecla, SD 57446

Ken and Julie Doggett
1261 Cimarron Boulevard
West Fargo, ND 58078



Mr. Steve Doohem
705 Par Tee Drive
Hartford, SD 57033

Lynn Eberhart
42333 - 103%™ Street
Britton, SD 57430-5104

Mr. Mike Ehrosmann
Post Office Box 227
Groton, SD 57445

Mr. Scott Ekstrom
117131 South Shore Drive
Lake City, SD 57247

Ken and Bonnie Erdahl
Post Office Box 243
Sisseton, SD 57262-0243

Scott and Peggy Extrom
224 Maple Avenue East
Forman, ND 58032

Don and Beth Fisher
316 - 7™ Avenue West
Sisseton, SD 57262

Rodolph & Rita Flotter
23756 Arena Drive, #2608

Rapid City, SD 57702-7302

Mr. Mike Forrester
Post Office Box 133
Britton, SD 57430

Jim & Joan Freudenthal
1800 Jay Street North
Aberdeen, SD 57401

Ernest & Elaine Frohling
401 Ash Street
Hecla, SD 57446

Alfred & IvalLou Eberhart
42333 - 104" Street
Britton, SD 57430

Gail and Eldon Eberlein
42329 - 114™ Street
Britton, SD 57430

Virgil and JoAnn Eisenbeisz
2713 Railroad Circle
Aberdeen, SD 57401

Glenn and Corrine Elmore
Post Office Box 625
South Shore, SD 57263

Mr. James Evenson
12054 - 455" Avenue
Sisseton, SD 57262

Ms. Betty Fisher
804 - 4" Street
Britton, SD 57430

Sheila Durland Fitting
11823 Sica Hollow Rd 15
Sisseton, SD 57262-6220

Bob and Peggy Foltz
Post Office Box 157
Rosholt, SD 57260

Terry and Diane Fredrickson
442535 North Shore Drive
Lake City, SD 57247

Mr. Richard Freudenthal
41946 - 109™ Street
Britton, SD 57430

Roger & LaVonne Furman
Post Office Box 29
Britton, SD 57430-0029



Tim and Barb Galbraith
1208 South Lindenwald Drive
Sioux Falls, SD 57106

David & Debbie Gilbertson
215 North Huron Avenue
Pierre, SD 57501

Mr. Gary Greeno
Post Office Box 271
Britton, SD 57430

Mr. Charles Guy
10997 - 442" Avenue
Veblen, SD 57270

Ms. Bonnie Halverson
442989 North Shore Drive
Lake City, SD 57247
Ms. Rita Hannasch
405 East Qak
Sisseton, SD 57262
Mr. Gary Hanson
45897 - 118" Street
Sisseton, SD 57262

Mr. Richard Hardy
442559 North Shore Drive
Lake City, SD 57247

Jon and Luann Harris
746 Melody Lane
Fergus Falls, MN 56537
Jerry & Jolene Hegge
105 South Elm Street
Aberdeen, SD 57401

Philip & Lia (Herb & Leah)
11849 - 406" Avenue
Sisseton, SD 57262

Matt and Brenda Hill

10985 - 86™ Street Southeast

Oakes, ND 58474

Helgeson

Philip & Julie George
117299 South Shore Drive
Lake City, SD 57247

Ms. Jeanette Gravdahl
43830 - 116" Street
Sisseton, SD 57262

Alan and Sandra Grupe
11220 - 424™ Avenue

Britton, SD 57430-5612

Mr. Clayton Halverson
44852 - 101°° Street
Lidgerwood, ND 58053-9317

Don and Sandy Hannasch
416 Veterans Avenue
Sisseton, SD 57262

Kirk and Carol Hansen
443049 North Shore Drive
Lake City, SD 57247

Lawrence & Sharon Hardina
123 North Penn
Aberdeen, SD 57401

Mr. Richard Haring

1535 - 18™ Avenue Northwest
New Brighton, MN 55112

Mr. William Haywood
1102 - 4™ Street
Britton, SD 57430

David & Susan Heitman
442594 South Shore Drive
Lake City, SD 57247

Ms. Delores Henehan
Post Office Rox 249
Britton, SD 57430-0249

Wayne and Carol Hoines
443283 North Shore Drive
Lake City, SD 57247-6215



Mr. Harley Hoisington
442801 North Shore Drive
Lake City, SD 57247

Paydon & Royalene Jahnig
Post Office Box 546
Britton, SD 57430

Greg and Deb Jensen
6 East 11™ Avenue
Groton, SD 57445

Roger/Peter/Craig Johnson
146 Maplewood Drive (4407)
Gwinner, ND 58040

Wayne and Beverly Johnson
Post Office Box 45
Eden, SD 57247

Harley & Leona Karlen
501 Walnut Street
Hecla, SD 57446

Mr. Steve Kiefstadt
Post Office Box 311
Court Avenue
Forman, ND 58032

Leon and Julie Koeppe
45572 - 109" Street
Sisseton, SD 57262

Mr. Todd Kolden
4472851 North Shore Drive
Lake City, SD 57247

Jim & Bonnie Kretchman
1839 Eisenhower Circle
Aberdeen, SD 57401

Len and Emily Kretchman
17082 Little Chief Trail
Fergus Falls, MN 56535

Paul & Maureen Holland
Rural Route 2, Box 108
Lidgerwood, ND 58053

Ron Jarrett or Lynne Brown
10349 - 416" Avenue
Britton, SD 57430-5005

Mr. Bruce Johnson
604 Walnut Street

y 7994
Summit, SD 57226

Ms. Ruth Johnson
Post Office Box 1872
Aberdeen, SD 57402-1872

Harold & Dorothy Jorgenson
Post Office Box 364
Lidgerwood, ND 58053

Frank and Cheryl Karst
612 East 7" Avenue
Sisseton, SD 57262

Randy and Connie Knecht
205 West Pine Street
Sisseton, SD 57262

William & Melody Koeppe
45287 ~ 106" Street
Claire City, SD 57224

John and Marge Kraft
11664 Schlekewy Drive West
Lake City, SD 57247

Jon and Luann Kretchman
Post Office Box 111
Lake City, SD 57247

Charles & Len Kretchman
Post Office Box 156
Lake City, SD 57247



Mr. Greg Kristofferson
171 Port Patrick Lane
Mableton, GA 30126

Randy and LaDonna Kriz
Post Office Box 45
Claire City, SD 57224

Alfred and Doris Larson
12951 Ironwood Drive
Aberdeen, SD 57401

Mr. William Manning
Post Office Box 163
Lake City, SD 57247

Jason and Missy Marx
617 - 4™ Street
Thompson, ND 57430

Connie McMacken
4801 West 39" Street
Sioux Falls, SD 57106-0923

Jerry and Debbie Michlitsch
435 South Dakota Highway 25
Roslyn, SD 57261

Ms. Vivian Mitchell
40372 - 113™ Street
Houghton, SD 57449

Mr. Clark Moeckly
41648 State Highway 10
Britton, SD 57430

Ted and Phyliss Mundt
Post Office Box 33
Britton, SD 57430

Dennis and Virginia Nelson
8914 Southeast 136" Avenue
Forman, ND 58032

Scott and Rochel Nickeson
113 North Lund Street
Veblen, SD 57270

Roland & Nelva Kristofferson
Post Office Box 1077
Britton, SD 57430

Mr. Jerome Lakness
Post Office Box 132
Rosholt, SD 57260

Mr. Norman Mack
2216 Maple Avenue
Rapid City, 3D 57701

David & DeAnna Martinson
Post Office Box 97
Forman, ND 58032

Pat McClemans
2122 Cedar Drive Northeast
Watertown, SD 57201-5766

Tim and Sue Merke
1413 - 8™ Street South
Fargo, ND 58103

Mr. Edward J. Micka
525 Belmont Road
Grand Forks, ND 58201

Merl/Kent Moeckly
Post Office Box 903
Britton, SD 57430-0903

Welby (Kirk) & Carol Moeckly
Post Office Box 196
Britton, SD 57430

Mr. John Nathem
442894 South Shore Drive
Lake City, SD 57274

Mr. Gary Neuharth
120 North 15 Street
Oakes, ND 58474

Doug and Jill Niesen
41255 State Highway 10
Amherst, SD 57421



Fredrick & Janice Oetken
442149 Schlekewy Drive
Lake City, SD 57247

Mr. Richard Olson
3612 - 170 Street
Boyd, MN 56218

Orville & Carol Pfitzer
Post Office Box 42
Britton, SD 57430-0042

Jim & Sandy Polkinghorn
442885 North Shore Drive
Lake City, SD 57427

Tom & Arline Prendergast
413 East Pine Street
Sisseton, SD 5762-2031

Scott and Trish Purinton
Post Office Box 891
Britton, SD 57430

Ms. Gladys Reyelts
Post Office Box 105
Britton, SD 57430-0105

Mr. Dale Rinas
45932 - 116 Street
Sisseton, SD 57262

Ms. Vangie Roney
Post Office Box 286
Oakes, ND 58474

Richard>and Marcia Schiltz
11905 Lohre Road
Sisseton, SD 57262

James and Marilyn Schlekewy
905 - 3™ Avenue West
Mobridge, SD 57601

Wayne and JoAnn Schlekewy
2985 Harbor Drive
Las Vegas, NV 89128

Kent and Treva Oland
1110 - 4™ Street
Britton, SD 57430

Rita or Jeffery Pederson
709 West Chestnut
Sisseton, SD 57262

Joe & Darlaine Piechowski
Post Office Box ©5
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Lake City, SD 57247

Mr. John Prchal
1113 - 5 Street
Britton, SD 57430

Gerry Printup
5142 East Edgemont
Phoenix, AZ 85008

John & Jane Rasmussen
217 - 5" Avenue East
Sisseton, SD 57262

Terry and Eileen Riedl
40070 - 112™ Street
Houghton, SD 57449

Mr. Clarence Roehrich
Post Office Box 394
Milnor, ND 58060

Ms. Mildred Sanderson
Post Office Box 126
Claremont, SD 57432

Ms. Celia Schlekewy
442101 Schlekewy Drive
Lake City, SD 57247

Ronald and Marge Schlekewy
Post Office Box 845
Minooka, IL 60447

Mr. Robert Schram
10443 - 454" Avenue
Veblen, SD 57270



Mr. Patrick Schultz
1024 - 42" Street
Brookings, SD 57006

Fugene & Chantel Sebek
Post Office Box 74
Claire City, SD 57244

Rodney & Bernita Simonson
710 Carroll Drive Southeast
Cedar Rapids, IA 52403-1468

Greg and Pat Slaby
3369 Rolling Hills Drive
Eagan, MN 55121

Ms. Brenda Smith
Post Office Box 4098
Lisbon, ND 58054

Thomas and Inga Smith
Post Office Box 346
Forman, ND 58032-3744

Mr. Robert Snell
1225 - 14" Street Southeast
Watertown, SD 57201

Jerry and Deb Soholt
2628 Regency Court
Sioux Falls, SD 57103

Bob and Joyce Steiha
1109 - 8™ Avenue
Britton, SD 57430

Mr. Mark Steiner
442468 South Shore Drive
Lake City, SD 57247

Mr. Reed Sydow

5412 South Coromell Place, #1

Sioux Falls, SD 57108

James and Mavis Teslow
504 South Cloudas Avenue
Sioux Falls, SD 57103

Blake and Cindy Seas
2549 Sand Hills Avenue
Grand Forks, ND 58201-9229

Mr. Allen Siefkes
39576 - 103* Street
Hecla, SD 57446-5315

Ralph and Darlene Skare
Post Office Box 944

Britton, 3D 57430-0944

Dennis & Margaret Slaight
702 - 3" Street
Hecla, SD 57446

Laura Smith & Sandra King
2405 East 16" Street
Sioux Falls, SD 57103

Ms. Patricia Smith-Torness
16189 East Prentice Lane
Centennial, CO 80111

Tom and Sue Snyder
Post Office Box 121
Lake City, SD 57247-0121

Mr. Paul Stapleton
609 East Oak
Sisseton, SD 57262

Robert and Gladys Steiha
Post Office Box 44
Britton, SD 57430-0044

Mr. Zane Swanson
Post Office Box 16
Brandon, SD 57005

Arlo and Dana Tank
10746 - 423 Avenue
Britton, SD 57430

Doug and Gail Tobkin
1921 Sheyeene Street
West Fargo, ND 58078



Bill and Mary Torness
408 - 4™ Avenue East
Sisseton, SD 57262

Jeff and Judy Tyler
8671 Highway 32
Forman, ND 58032-9728

Ron and Rosie Vig
7225 County Road 1
Colfax, ND 58018-9640

Mr. Norman Volk
120 Chestnut
Sisseton, SD 57262

Vern and Ruth Wempler
442479 North Shore Drive
Lake City, SD 57247-6209

Dirk and Becky Weber
604 - 7" Avenue
Britton, SD 57430

Larry and Lori Wertman
442605 North Shore Drive
Lake City, SD 57247

Arlen and Jan Wilprecht
110 - 4" Avenue Southwest
Lidgerwood, ND 58053

Teddy Winburn
218 Hillview Road
Sisseton, SD 57262

Duane and Debbie Wooley
313 West Cherry Street
Sisseton, SD 57262

Mr. Richard J. Neill
South Dakota Department
of Game, Fish & Parks
523 East Capitol Avenue
Pierre, SD 57501

Mr. Leonard Tougas
11654 Schlekewy Drive West
Lake City, SD 57247

Jane Schneider

William Vellenga

12135 Drywood Lake Road
Sisseton, SD 57262

Nancy Vold

~ a~ncth o

S - 425™ Avenue
t

on, SD 57430

Tim and Connie Vossberg
520 - 8™ Street North
Wahpeton, ND 58075

David and Eileen Warzeka
442625 North Shore Drive

Lake City, SD 57247-6211

Mike and Cheryl Werner
11034 - 422" Avenue
Britton, SD 57430

Rod and Lois Westby
Rural Route 1, Box 42
Rosholt, SD 57260

Teddy & Stella Winburn
218 Hillview Road
Sisseton, SD 57262

Jeff and Janice Wing
46704 Sage Street
Sioux Falls, SD 57107

Mr. Lowell Wymm
476 - 4" Street Southwest
Forman, ND 58032

Jack Hieb
PO Box 1030
Aberdeen SD 57402-1030



A copy of the Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 1302 E Hwy 14, Suite 1, Pierre SD 57501-8501

Gail Jacobson
Water Right§'Program

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )
g&%

Sworn to, before me, this 7 O day of june, 2007.

Karen Schlaak
Notary Public
My Commission expires April 1,2013

N KAREN SCHLAAK
I\ NOTARY PUBLIC
fo State of South Dakota

N - >

< 71}‘]'5




W DEPARTMENT OF GAME, FISH AND PARKS

Foss Building
523 East Capitol
Pierre, South Dakota 57501-3182

GREATEACES GREAT PLACES

June 26, 2007

Water Rights Program

Foss Building

523 E. Capitol Avenue

Pierre, SD 57501

ATTN: Garland Eberle, Chief Engineer

Mr. Jack Hieb

Richardson, Wyly, Wise, Sauck & Hieb
Attorneys at Law

PO Box 1030

Aberdeen, SD 57402

Re: Response to Petition for Declaratory Ruling regarding outlet elevation on Clear
Lake in Marshall County, SD, filed by Clarence Roehrich

Gentlemen:

Enclosed herewith Mr. Eberle will find the original, and Mr. Hieb will find a copy, of the
RESPONSE TO PETITION FOR DECLARATORY RULING which is being submitted
on behalf the South Dakota Department of Game, Fish and Parks in the above referenced
matter.

Please be advised that the Department of Game, Fish and Parks, as an interested party in
the above matter, respectfully requests that the hearing in the above matter scheduled for
July 11, 2007, in Milbank, South Dakota, be automatically delayed for at least 20 days.

Thank you and best wishes.

St \M)\

Richard J. Nej
Assistant Attorney General/General Counsel
SD Department of Game, Fish and Parks

Encl.

Wildlife Division: 6115/773-3381 Parks and Recreation Division: 605/773-3391 FAX: 605/773-6245 TTY: 605/773-3381



RESPONSE TO PETITION FOR DECLARATORY RULING

TO THE SOUTH DAKOTA WATER MANAGEMENT BOARD:

Comes now the South Dakota Department of Game, Fish and Parks (hereinafter
“Department”) and in response to the Petition for Declaratory Ruling dated May 31,
2007, of Clarence Roehrich regarding the outlet elevation on Clear Lake in Marshall
County, South Dakota, alleges and staies:

1. The Department is interested in these proceedings by virtue of the fact that the
relief requested in the petition would affect Department’s Vested Water Right No. 917-3
which is for water as required to fill Clear Lake on an annual basis up to the outlet
elevation of 1,823.0 fmsl with a priority date of November 2, 1889.

2. The Department opposes the relief requested in the petition for the following

A.) The Department did not act in an improper manner or in contravention of
SDCL 46-5-1.1 when it increased the elevation of the outlet structure at Clear Lake to
1,823.0 fmsl in December of 2006. Department’s actions in so doing were authorized by
and in compliance with the action taken by the Water Management Board on December
10, 1982, which clarified Water Right No. 917-3 to require the outlet at Clear Lake to be
set at an elevation of 1,823.0 feet msl.

B.) The Water Management Board has already taken action to clarify Water
" Right No. 917-3 by virtue of the action taken at its meeting on December 10, 1982, which
said action was neither objected to nor appealed by any interested party, and which said
action is res judicata and binding on the parties to these proceedings.

C.) The petitioner, Clarence Roehrich, does not have standing to request that the
Water Management Board clarify or amend Vested Water Right No. 917-3.

D.) The property of the petitioner, Clarence Roehrich, is subject to an easement
in favor of the Department, which said easement grants the Department the right to
maintain a lake on said real estate “providing the crest elevation of any dam, or spillway
on the outlet, is not more than 16 inches higher than the elevation of the natural outlet of

the lake,” and which said easement was filed for record in the office of the Register of



Deeds of Marshall County, South Dakota, on June 23, 1954, at 9:00 o’clock A.M. and
recorded in Book RM of Miscellaneous Records on page 70. The elevation of the natural
outlet of the lake is 1,823.0 fmsl; therefore, petitioner.is deemed to have notice that any
portion of petitioner’s property situated at or below an elevation of 1,824.33 fmsl is
subject to flooding which may result from the Department’s exercise of the rights granted
under said easement. The Department is advised that the elevation of the south corner of
the house located on petitioner’s property is 1,824.19 fsml, and the elevation of the
garage located on petitioner’s property is 1,822.90 fmsl.

3. As a temporary emergency measure to control flooding of his property and
prevent or alleviate damage thereto, the petitioner, Clarence Roehrich, with the
permission of the Board of Commissioners of Marshall County, South Dakota, and under
the guidance of the Marshall County Highway Superintendent, caused deep cuts to be
made on both sides of the outlet structure at Clear Lake to release water from the lake.
hese actions were taken without petitioner or any authorized representative of Marshall
County having promptly notified the chief engineer of the construction of such
emergency facilities as required by SDCL 46-5-48, and the Department requests that this
Board declare said actions to be improper and unlawful.

4. The Department does not object to and joins in the Chief Engineer’s
recommendation that Water Right No. 917-3 be validated; however, said validation
should confirm the outlet elevation of 1,823.0 fmsl as previously established for Water
Right No. 917-3 by the Water Management Board in its action taken on December 10,
1982.

Dated this 26" day of June, 2007. ~

Richard J. Neill, Attaney for Department
523 E. Capitol Avenue

Pierre, SD 57501

(605) 773-2750



CERTIFICATE OF SERVICE

Richard J. Neill, attorney for the South Dakota Department of Game, Fish and
Parks, hereby certifies that the original of the foregoing RESPONSE TO PETITION
FOR DECLARATORY RULING was hand delivered to and served upon the Water
Rights Program, Foss Building, 523 E. Capitol, Pierre, SD 57501, ATTN: Garland
Eberle, Chief Engineer, and a true and correct copy of the foregoing RESPONSE TO
PETITION FOR DECLARATORY RULING was served upon the Petitioner,
Clarence Roehrich, ¢/o Jack Hieb, Attorney, PO Box 1030, Aberdeen, SD 57402, by
U. S. Mail with postage thereon fully prepaidson the26™ da§ of June, 2007.

Richard J. Neill, Agsiytant Attorney General
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Brewster Building Center, Inc. Phone: 605-432-5401

1209 E. 4th Ave Fax: 605-432-4898
P.O. Box 309
Milbank, SD 57252_
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David Gilbertson

215 North Huron Ave.

Pierre, SD 57501

June 18, 2007
Chief Engineer
Water Rights Program RECEIVED
Foss Building .
523 E. Capitol JUN 19 203
Pierre, SD 57501 WATER RIGHTS

PROGRAM

Attention: Mr. Eric Gronlund
To Whom It May Concern:

I wish to appear and offer comment and evidence concerning the application of
Clarence Roerich which is set to be heard before the Water Management Board on July
11, 2007 at 10:00 a.m. in Milbank South Dakota. I wish to appear in my personal
capacity as a proponent of Mr. Roerich’s application.

I have an interest in this matter as I, along with my wife, are owners of Lots 23,
24, 25 and 26 of Towner Acrcs Addition which is located on the southwest side of Clear
Lake.

I support the return of the outlet elevation to 1,821.74. In reality, due to the
outlet that existed until December of 2006, any water in excess of this figure flowed out
of Clear Lake and into Roy Lake. With the new spillway, the new height of the lake is
badly eroding the bank along my shoreline. It is also threatening my water well which is
located on the bank. It has flooded a road upon which I rely on the Tower point for boat
access. It has also uprooted shoreline vegetation so that the lake is as dirty as I have ever
seen it. [ have owned my property since September of 1981.

I appeared and testified at the pervious hearing on this matter in 1982. At that
time, the actual level of the lake was so low that setting the outlet at 1,823 had no real
effect on it.

I am also serving a copy of this request on Mr. Jack Hieb, counsel for Clarence
Roerich.

S

T

David Gilbertson

(/\\Sincerely yours,




RECEIVED

June 28, 2007 JUN 29 2007
“ERsaRe
To: Garland Erbele, Chief Engineer
Water Rights Program
Foss Building

523 E Capitol
Pierre, SD 57501

I, John Kraft am filing this petition to insure my
participation in the proceedings relating to the hearing on
the Petition of Declaratory Ruling regarding the outlet
elevation of Clear Lake in Marshall County, South Dakota.

I am a permanent resident on the west side of Clear Lake.
The elevation of the lake has a direct impact on my
property. I believe that the Water Management Board
would best serve the residents of Clear Lake by leaving the
level of 1823 fmsl. Further, I believe that the Water
Management Board should also take into consideration the
width of the outlet to insure that levels can be maintained
during spring run off or heavy rainfalls.

E%BIOu iz(advance for your consideration in this matter.
) —

\Tghn Kraft
11664 Schiekeway Drive West
Lake City, South Dakota 57247

cc: Clarence Roehrich, c/o Jack Hieb, Attorney,
PO Box 1030, Aberdeen, SD 57402-1030



jg@ DEPARTMENT of ENVIRONMENT
- | and NATURAL RESOURCES

RECEIVED PMB 2020

JOE FOSS BUILDING
JUN 29 2007 523 EAST CAPITOL
WATER RIGHTS PIERRE, SOUTH DAKQOTA 57501-3182

LAEAT Pces. G Puaes PROGRAN www.state.sd us/dent
June 18, 2007
NOTICE
TO: ‘Clear Lake Property Owners and Af;egted Individuals
FROM: Garland Erbele, Chief Epgjneer _ Bk
Water Rights Program B%{‘ >02}~A’9: I U,\)/
. bl

SUBJECT: Petition for Declaratory Ruling regarding the Outlet Elevation of Clear Lake in
Marshall County, South Dakota

The South Dakota Water Management Board has received a petition for declaratory ruling filed
by Clarence Roehrich regarding the outlet elevation of Clear Lake in Marshall County.

Enclosed is the public notice scheduling a J uly 11, 2007 hearing before the Board. This notice is
being published in'the Britton Journal on June 13 and 20, 2007.

The Water Management Board will consider the petition at 10:00 AM on July 11, 2007 in the
Community Room, Milbank’s Visitor Center, 1001 East 4™ Avenue, Milbank SD. Any person
intending to participate in the hearing before the Board must file a written petition by July 2,
2007 as set forth in'the public notice. - Notice of changes in the hearing time or date will only be
provided to parties that have filed a petition.

If you have any questions, please contact Lynn Beck or Eric Gronlund at (605) 773-3352.
Enclosure

cc:  Diane Best, Assistant Attorney General
Jack Hieb, PO Box 1030, Aberdeen SD 57402-1030
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RECEIVED

JUL -2 2007
WATER RIGHTS
PROGRAM
Randy Knecht
40193 112* St
Houghton, SD 57449 June 29, 2007
Garland Erbele,

I write this letter in response to the Outlet Elevation of
Clear Lake in Marshall County, South Dakota. Our family has
owned property on the lake since 1966. In those 42 years the lake
has been defceit water more often than it has been full. To take the
outlet structure back to an elevation of 1821.74 feet would be a
mistake in my opinion. Clear Lake almost always evaporates water
from the 4™ of July until it freezes.The more water we start with the
better chance there will be to avoid submerged rocks in the lake
that do damage to vessels after the water levels drop. I cannot
attend the July 11™ hearing in Milbank so I am submitting this
letter in the hopes that it is appropriate testimony.

MW



June 28, 2007

RECEIVED
Water Rights Program JUL -2 2007
Joe Foss Building W/;TFER RIGHTS
Chief Engineer OGRAM

Attn: Eric Gronlund
This 1s in reference to the Clear Lake OHWM petition and am requested to participate in
the hearing on July 11, 2007.

I am currently on the Lake Township Board of supervisors and due to the height of the
weir, township roads adjacent to and near the structure have been adversely affected.

Your consideration of my request to participate in this hearing would be greatly
appreciated and look forward to seeing you on July 11™.

Kent L Duerre

Lake Twp Board Supervisor
116749 Roykota Dr

Lake City, SD 57247

Cc: Jack Hieb
Attorney, Aberdeen, SD



W DEPARTMENT OF GAME, FISH AND PARKS
N

Foss Building
523 East Capitol
Pierre, South Dakota 57501-3182

(REAT EACes. CaeaT PLAces.

July 2, 2007

Water Rights Program

Foss Building

523 E. Capitol Avenue

Pierre, SD 57501

ATTN: Garland Eberle, Chief Engineer

Mr. Jack Hieb

Richardson, Wyly, Wise, Sauck & Hieb
Attorneys at Law

PO Box 1030

Aberdeen, SD 57402

Re: Response to Petition for Declaratory Ruling regarding outlet elevation on Clear
Lake in Marshall County, SD, filed by Clarence Roehrich

Gentlemen:

Please be advised that the Department of Game, Fish and Parks wishes to withdraw its
request for an automatic delay of the hearing scheduled for July 11, 2007, in Milbank,
South Dakota, in the above matter. Accordingly, uniess we are notified to the contrary,
we are assuming the hearing will be held as originally scheduled.

ou and best wishes.

Richard J. Neil
Assistant Attorney General/General Counsel
SD Department of Game, Fish and Parks

Wildlife Division: 605/773-3381 Parks and Recreation Division: 605/773-3391 FAX: 605/773-6245 TTY: 605/773-3381



July 2, 2007

RECEIVED
Water Management Board JUL -3 2007
SD Department of Environment and Natural Resources WATER RIGHTS
PMB 2020 PROGRAM
Joe Foss Building
523 E Capitol
Pierre SD 57501

Re: Petition for Declaratory Ruling Regarding the Outlet Elevation of Clear Lake in
Marshall County, South Dakota

Dear Board Members:

My name is Todd Kolden, President of the Clear Lake Betterment Association (CLBA),
and this letter is submitted as a result of our annual meeting of Association members
held on June 10, 2007.

During discussion of the outlet level on Clear Lake, Association members made a
motion to have a survey conducted of property owners on Clear Lake to see what the
consensus is for an outlet elevation. The motion, in detail, asked for two levels to be
surveyed; the cuirent elevation of 1823.0 fmsl, and the old level of 1821.7 fmsl. We also
added to the survey Clarence Roehrich’s petition of 1822.5 fmsl. The CLBA board of
directors agreed to conduct the survey and submit the findings to the Water
Management Board (WMB) for consideration when making their decision. The CLBA
board of directors have no opinion in this matter and merely followed through with the
Association’s request.

We mailed 203 surveys (per our list of residents on Clear Lake) on June 19 and asked
that surveys be retumed no later than June 30 so we could meet the July 2 deadline for
submitting results to the WMB. The following is the result of our surveys through June
30:

1823.0 fmsli 30 28.0%
1822.5 fmsl 49 45.8%
1821.7 fmsl 28 26.2%
Total 107 100.0%

Thank you for your attention on this matter and for all you do for the State of South
Dakota.

On behalf of the
Todd K‘)Iden, resident
Clear Lake Betterment Association

lear Lake Betterment Association Board of Directors,

Cc Jack Hieb



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

ChEATFACES, GREAT PLACES wiww.state.sd.us/denr
July 3, 2007
NOTICE
TO: Jack Hieb
Richardson, Wyly, Wise, Sauck & Hieb
PO Box 1030

Aberdeen SD 57402
and Parties of Record (see attached list)

FROM: Garland Erbele, Chief Engineer Q\
Water Rights Program %&, JAV"' Ry

SUBJECT:  Petition for Declaratory Ruling Rega %g Clear Lake Outlet Elevation, Marshall
County

In response to the notice of hearing published in the Britton Journal on June 13 and 20, 2007, petitions to
intervene have been filed to the petition for declaratory ruling regarding Clear Lake’s outlet elevation. A
copy of all petitions received as of July 3, 2007 are enclosed to parties of record. A previous request for
an automatic delay of the upcoming hearing filed by the SD Department of Game, Fish and Parks has
been withdrawn. Therefore, the hearing in the matter of a declaratory ruling regarding the Clear Lake’s
outlet elevation will be held on Wednesday, July 11, 2007.

The Water Management Board hearing to consider the petition for declaratory ruling will be at 10:00 AM
on July 11, 2007 in the Community Room, Milbank’s Visitor Center, 1001 East 4" Avenue, Milbank SD.
Applicable provisions of the notice of hearing published June 13 and 20, 2007 in the Britton Journal will

apply.

Please contact Lynn Beck or Eric Gronlund, Water Rights Program at (605) 773-3352, if you have any
questions.

c: Diane Best, Assistant Attorney General



PARTIES OF RECORD :

PETITION for DECLARATORY RULING REGARDING CLEAR LAKE OUTLET ELEVATION

Petitioner
Counsel for Clarence Roehrich

Jack Hieb

Richardson, Wyly, Wise, Sauck & Hieb

PO Box 1030
Aberdeen SD 57402

PETITIONERS

David Gilbertson
215 North Huron Avenue
Pierre SD 57501

Mark Steine
11706 442" Avenue
Lake City SD 57247

Betty G. Carl
116220 Schlekewy Driver
Lake City SD 57247

Randy Knecht
40193 112" Street
Houghton SD 57449

Todd Kolden, President

Clear Lake Betterment Association
PO Box 82

Lake City SD 57247

Richard J. Neill, General Counsel

SD Department of Game, Fish and Parks
Foss Building

523 East Capitol Avenue

Pierre SD 57501

Tom Brewster
PO Box 19
Sisseton SD 57262

John Kraft
11644 Schlekeway Driver West
Lake City SD 57247

Kent L. Duerre

Lake Twp Board Supervisor
116749 Roykota Drive
Lake City SD 57247



CERTIFICATION

I hereby certify that on July 3, 2007, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated July 3, 2007, regarding

the hearing for petition for declaratory ruling regarding Clear Lake’s outlet elevation, addressed as stated
below and on the parties of record list:

Jack Hieb

Richardson, Wyly, Wise, Sauck & Hieb
PO Box 1030

Aberdeen SD 57402

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Gail Jacobson
Water Right Progragm, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

N

Sworn to, before me, this ./ day of July, 2007.

Wt Tt aale

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

\u KAREN SCHLAAK ¢

n“ NOTARY PUBLIC
V) State of South Dakota ™ §




PARTIES OF RECORD

PETITION for DECLARATORY RULING REGARDING CLEAR LAKE OUTLET ELEVATION

Petitioner
Counsel for Clarence Roehrich

Jack Hieb

Richardson, Wyly, Wise, Sauck & Hieb

PO Box 1030
Aberdeen SD 57402

PETITIONERS

David Gilbertson
215 North Huron Avenue
Pierre SD 57501

Mark Steine .
11706 442™ Avenue
Lake City SD 57247

Betty G. Carl
116220 Schilekewy Driver
Lake City SD 57247

Randy Knecht
40193 112" Street
Houghton SD 57449

Todd Kolden, President

Clear Lake Betterment Association
PO Box 82

Lake City SD 57247

Richard J. Neill, General Counsel

SD Department of Game, Fish and Parks
Foss Building

523 East Capitol Avenue

Pierre SD 57501

Tom Brewster
PO Box 19
Sisseton SD 57262

John Kraft
11644 Schlekeway Driver West
Lake City SD 57247

Kent L. Duerre

Lake Twp Board Supervisor
116749 Roykota Drive

Lake City SD 57247



RECEIVED
JuL 17 2007

WATER RIGHTS
PROGRAM

1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Phone {605) 773-3215
LARRY LONG Fax (605) 773-4106
ATTORNEY GENERAL TTY (605) 773-6585
www.state.sd.us/atg

July 16, 2007

Eric Gronlund

Water Rights Program

Department of Environment and Natural Resources
Foss Building

Pierre, SD 57501

INTER-OFFICE

Re: In the Matter of Petition for Declaratory Ruling Regarding
Clear Lake Outlet Elevation, Marshall County

Dear Eric:

Enclosed find the original Water Management Board's Declaratory
Ruling in the above-entitled matter. Please forward this
document to Chairman Hutmacher for his signature.

Thank you for your assistance in this matter. If you have any
questions, please contact me.

Very truly yours,

RN

ffrey” P. Hallem
Assistant Attorney General

JPH: jmm

Enclosure



ﬂj@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
CeATFACE. GoeAT PLACES wiww.state.sd.us/denr
July 24, 2007
NOTICE
TO: Richard J. Neill, General Counsel Jack Hieb
SD Department of Game, Fish and Parks Richardson, Wyly, Wise, Sauck & Hieb
Foss Building PO Box 1030
523 East Capitol Avenue Aberdeen SD 57402

Pierre SD 57501
and Parties of Record (see attached list)

FROM: Garland Erbele, Chief Engi eer
Water Rights Program | L,

SUBJECT: Declaratory Ruling Regardmg Clear La{EyOutlet Elevation, Marshall County

On July 11, 2007, the Water Management considered Clarence Roehrich’s petition for declaratory ruling
regarding the outlet elevation for Clear Lake in Marshall County. The Board did not enter a ruling that the
South Dakota Department of Game, Fish and Parks acted improperly but did accept the petition to amend,
clarify and validate Vested Water Right Claim No. 917-3. The Water Management Board validated
Vested Water Right Claim No. 917-3 for Clear Lake in Marshall County to an outlet elevation of 1822.5
feet mean sea level. Enclosed is the order setting forth the Board’s decision in this matter.

Enclosure

c: Diane Best, Assistant Attorney General
Jeff Hallem, Assistant Attorney General



PARTIES OF RECORD

PETITION for DECLARATORY RULING REGARDING CLEAR LAKE OUTLET ELEVATION

Petitioner for the Declaratory Ruling

Counsel for Clarence Roehrich

Jack Hieb

Richardson, Wyly, Wise, Sauck & Hieb

PO Box 1030
Aberdeen SD 57402

Petitions filed by:

David Gilbertson
215 North Huron Avenue
Pierre SD 57501

Mark Steiner
11706 442™ Avenue
Lake City SD 57247

Betty G. Carl
116220 Schlekewy Driver
Lake City SD 57247

Randy Knecht
40193 112" Street
Houghton SD 57449

Todd Kolden, President

Clear Lake Betterment Association
PO Box 82

Lake City SD 57247

Richard J. Neill, General Counsel

SD Department of Game, Fish and Parks
Foss Building

523 East Capitol Avenue

Pierre SD 57501

Tom Brewster
PO Box 19
Sisseton SD 57262

John Kraft
11644 Schlekeway Driver West
Lake City SD 57247 ‘

Kent L. Duerre

Lake Twp Board Supervisor
116749 Roykota Drive
Lake City SD 57247



STATE OF SOUTH DAKOTA
~ﬂBEFORE~THE WATER MANAGEMENT BOARD
IN THE MATTER. OF PETITION. ) LT S
FOR DECLARATORY RULING ) WATER MANAGEMENT BOARD'S
REGARDING CLEAR LAKE OUTLET ) DECLARATORY RULING
ELEVATION, MARSHALL COUNTY. )

Petitioner Ciaréncé Rbehrich filed a Petition for
Declaratory Rulin§ datéd Méy 31, 2007 regarding the outlet
elevation for'Clear Lake which is located in Marshall County,
South Dakota. Petitioner seeks a declaration from the Water
Management Board tﬁat éhe Départment of Game, Fish énd Parks
improperly increasedvthe.elevaéion level of the outlet structure
for CleafoéEé;in>ﬁéééﬁber of 2006 to 1823;0 fmsl, and.ﬁhaﬁ the
Department of Game, Fish and Parks Vested Water Right Claim
No. 917-3 be clarified or amended to include an outlet elevation
of 1821.74 fmsl or alternatively at 1822.5 fmsl.

Noticé of Hearing on the Petition for Declaratory Ruling
was properly published. Prior to the hearing the following
individuals and entities intervened: South Dakota Department of
Game;'Fish and Parks; David Gilbertson; Mark Steine; Betty G.
Carl; Randy Knecht; Todd Kolden; Tom Brewster; John Kraft and
Kent L. Duerre.

A hearing before the Water Management Board was held on

July 11, 2007, in Milbank, South Dakota, at which a quorum of



the Board was present. The hearing was held pursuant to ARSD
74:02:01:46 through 74:02:01:50. At the hearing, Petitioner,
Department of Environment and Natural Resources and Intervenors
Presented evidence énd argument for the Board's consideration.

The Board, though declining to enter a ruling that the
Department of Game, Fish and Parks acted improperly, accepts the
Petition for Declaratory Ruling to amend, clarify and validate
Vested Water Right Claim No. 917-3. The parties, having agreed
that no Findings and Conclusions need to be entered, the Board,
based upon the evidence and argument presented at the hearing,
and for good cause showing, declares as follows:

That the South Dakota Department of Game, Fish and Parks
Vested Water Right Claim No. 917-3 is validated at an outlet
elevation of 1822.5 fmsl.

4
Dated this 5232;—day of July, 2007.

SOUTH DAKOTA WATER MANAGEMENT BOARD

Jamés Hutmacher, Chairman

pld_jph Water Management Board's Declaratory Ruling (jmm)



CERTIFICATION

I hereby certify that on July 24, 2007, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated July 24, 2007,
regarding the hearing for petition for declaratory ruling regarding Clear Lake’s outlet elevation,
addressed as stated below and on the parties of record list:

Jack Hieb Richard J. Neill, General Counsel
Richardson, Wyly, Wise, Sauck & Hieb ~ SD Department of Game, Fish and Parks
PO Box 1030 Foss Building

Aberdeen SD 57402 523 East Capitol Avenue

Pierre SD 57501

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501
Jeff Hallem, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Q\JJ Q&A&Q&\,

GailJacobson ,/
Water Right Program DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this Q?L/ day of July, 2007.

Wi o etducte

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

g P .

)Ny KAREN SCHLAAK N4
NOTARY PUBLIC  \{
‘i% State of South Dakota ™\




SOUTH DAKOTA

VESTED WATER RIGHT NO. 917-3

Date of Receipt of Claim December 8, 1961.

Date of Validation July 11, 2007.

The Water Management Board validated Vested Water Right Claim No. 917-3 for the South Dakota Department
of Game, Fish and Parks, Joe Foss Bldg, 523 E Capitol, Pierre SD 57501 with the following limitations,
conditions and qualifications:

1. Vested Water Right No. 917-3 authorizes impoundment of sufficient water annually to fill Clear Lake to a
maximum outlet elevation of 1822.5 feet mean sea level. The outlet is located in the NE 1/4 Section 23,
TI126N, R54W.

2. The appropriated water is used for supplying water to Clear Lake’s outlet elevation and may not exceed the
amount of water needed for beneficial use for recreational use.

The water is to be used during the following annual period: January 1 — December 31.

3. The priority date of the Vested Water Right is November 2, 1889.

4. The water use system has been constructed and water has been applied to beneficial use.

5. Water Rights obtained in compliance with the laws of the State of South Dakota must not be unlawfully
impaired by this appropriation.

WATER MANAGEMENT BOARD

By: M‘«ﬁ\ d’wa AUG 0 3 2007

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources




REISSUED
STATE OF SOUTH DAKOTA
WATER LICENSE NO. 917-3

(1) The South Dakota Deparment of Game Fish and Parks, 523 E Capitol, Pierre SD 57501 was issued
Vested Water License No. 917-3, January 24, 1963 for a right to impound 3,300 acre feet of water from dry
draws, Marshall County, South Dakota for public recreation purposes. Vested Water Right No. 917-3 has a
priority date of November 2, 1889.

On July 11, 2007, the Water Management Board validated Vested Water Right No. 917-3. Vested Water
Right No. 917-3 is being reissued to reflect the outlet elevation and location as validated.

(2) The water supply system has been completed and water applied to beneficial use in accordance with
South Dakota State Law. Pursuant to South Dakota Codified Law 46-5-30.1, the holder and/or owner of
Vested Water Right No. 917-3 is issued a license, bearing a priority date of November 2, 1889. The water
right authorizes impoundment of sufficient water annually to fill Clear Lake to a maximum outlet elevation
of 1822.5 feet mean sea level for recreational use purposes.

The location of the outlet on Clear Lake is the NE Y Section 23-T126N-R54W,

(3) This license is subject to South Dakota Water Law, any limitations or conditions listed in Vested Water
Right No. 917-3.

I\W Cbl, AUG 0 3 2007

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources




% DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

GREATFACES, CReAT PLACES.
AUG 0 3 2007

SD Department of Game, Fish and Parks
Jeff Vonk, Secretary

Joe Foss Building

523 E Capitol

Pierre SD 57501

Dear Secretary Vonk:

The Water Management Board has validated the enclosed Vested Water Right and Reissued Water License No.
917-3 for Clear Lake in Marshall County. This validation gives legal status to the claim and is the final
document for the vested right.

As long as the water is used beneficially, as stated in the validation, State Water Laws provide that the Dept. of
Game, Fish & Parks has a continuing right to sufficient water annually to fill Clear Lake to it’s outlet elevation.

Sincerely,

Botad dat,

Garland Erbele, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures

¢: Richard J Neill, General Counsel
SD Dept of Game, Fish and Parks



}@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

Caear Faces, Chear Puaces
August 14, 2007

NOTICE
TO: Marshall County Commission Lake Township Board
c/o Julie Hagen, County Auditor c/o Kent Duerre
PO Box 130 116749 Roykota Drive
Britton SD 57430 Lake City SD 57247
FROM: Garland Erbele, Chief Enginee a 1o
Water Rights Program, DENR§L (& ,\jk)vu
(605) 773-3352 gbw Q@LU" N
SUBJECT: Construction Activities at the Clear Lake Outlet, Marshall County.

The SD Department of Game, Fish and Parks (GFP) modified the outlet structure for Clear Lake in
November 2006. The elevation of the outlet structure was raised to 1,823.0 feet mean sea level (fmsl) as
established by the Water Management Board in 1982. Property owner, Clarence Roehrich, obtained
permission this spring from the Marshall County Commissioners to take temporary emergency measures to
control flooding of his property and prevent and alleviate flooding as set forth in South Dakota Codified Law
46-5-48. The temporary emergency facilities consisted of excavated cuts on each side of the newly
modified outlet. . Mr. Roehrich did not promptly notify the Chief Engineer in accordance with SDCL 46-5-
48 regarding construction of the temporary emergency facilities.

On July 11, 2007, the Water Management Board validated the GFP’s vested water right No. 917-3 for Clear
Lake to an outlet elevation of 1822.5 fmsl. This decision came after considerable testimony on Clarence
Roehrich’s declaratory ruling request to permanently lower the outlet elevation to 1,821.74 fmsl.

This notice serves to inform Marshall County and Lake Township that GFP has lowered the outlet to
elevation 1822.5 fmsl as directed by the Board. In addition, because temporary emergency facilities are no
longer required for the immediate protection of life or property as contemplated by SDCL 46-5-48, the cuts
alongside the outlet structure are no longer authorized by that statute and, if they are not filled in, will
constitute an illegal water diversion under SDCL 46-5-1.1 and/or SDCL 46-5-48. The cuts must be filled in
to maintain the integrity of the outlet structure. The GFP has agreed to fill the excavated cuts and is
anticipating doing so possibly within the next couple weeks. ’

If you have any questions regarding the outlet elevation or construction activities that will soon be taking
place, please contact Lynn Beck at (605) 773-3352

c: Diane Best, Assistant Attorney General
Richard Neill, Assistant Attorney General



CERTIFICATION

I'hereby certify that on August 14, 2007, 1 have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated August 14, 2007 regarding Clear
Lake Outlet Construction activities addressed as stated below:

Marshall County Commission, C/O Julie Hagen, County Auditor PO Box 130, Britton SD 57430
Lake Township Board, C/O Kent Duerre, 116749 Roykota Ave, Lake City SD 57247

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, Mickelson Building
Richard Neill, Attorney for Dept. of Game Fish & Parks, Foss Building

Gail Jacobsgn/ /

Secretary
Water Rights

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

vh
Sworn to, before me, this /4/ day of /Q%éw , 20j7

27
Karen Schlaak
Notary Public
My Commission expires April 1,2013

‘v
[

PR,

- 1
N KAREN SCHLAAK &
& NOTARY PUBLIC

Yy State of South Dakota '\
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CLEAR LAKE

ABSTRACT

This repert contains the results of an lnvestigation performed to determine
the Ordinary High Water Mark (QHWM) for Clear Lake in Mershal! County. The
primary factors involved In calculating the OHWM are: shoreline tree base

elevations, erosion mark alevations, outlet structure elevation, and water

level elevations,

Based on the fIndings In this report The OHWM for Clear Lake has been
determined -to be 1823.7 feet mean sea level (msi).

(]




INTRODUCT ION

Author Ity and Administrator

The Water Management Board is mandated, according to 50CL 43-17-21, to

establ Ish the Ordinary High Water Mark on public lakes In South Dakota. This
report contains the results of the Investigation conducted by the Department
of Water and Natural Resources, Water Rights Divislon, to determine the
alevation of the OHWM and outlet structure for Clear Lake,

Explanation ot CHWM

The Ordinary High Water Merk |s coordinated with the upper {imits of the bed
of & lake. The determination of the OHWM is derlved from the examination of
the banks and bed of the lake. This examlnation 1s conducted to ascertaln
where the continuous presence and action of weter has left a dlistinct mark;
either by erosion, destruction of terrestrial vegetation, or some other
easlly recognized characteristic. In examining a lake for the determination
of this level, It is necessary to consider the size, watershed, topography,
sol s and general characterlstics of the lake (refer to Appendix A},

Date of Investigatiop

The principal field investigation for this report was conducted In May, 1982,
An examination of the shore!ine, banks, and vegetation of Clear Lake was
performed. The shoreline areas selected for study were those least affected
by Tndividuals, Public access areas and/or graduajly sioping beaches provide
the best OHWM indicators.

INVESTIGATION

location

Clear Lake Is located in Marshall County within Sections 18 and 19 of T126N,
R53W and Sectioms 12, 13, 14, 23 and 24 of T126N, R54W {refer to Appendix A}.

Lake Characteristics

Clear Loke is of,glaciel origin, positioned centrally In the Coteau |akes
outwash deposit.” Its glaclat ?rlgln provided & watershed of 11,960 acres and
a surface area of 1,087 acres. The contributing watershed End extensive
aquifer connection provide the lake wlith edequate recharge.” Appendix A
provides a summary of Clear Lake's data.

Elevation Reference

Elevations in this report are referred to a United States Coast and Geodetic
Survey Banch Mark, This bench mark Is located In the NE corner of the SW 1/4
of Sectlon 18, T126N, RS3¥W, on the SW hondrall of a concrete bridge on State

Kighway 10, on the east end of Clear Lake, |t Is stamped "P62 RESET 1950",
set at an elevation of 1832.460 feet msl.

i
i
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OHWM |ncicatory
A. Shorel ine Trees

Trees, which sre the largest and most permanent expression of upland growth,
are used to determine a relationship between the growth characteristics of
the trees at varlous elevations and the OHWM elevation. Records of the
ordinary high water levels are reflected In the well establ Ished frees along
a lake's shorel ing. Cottonwood, ash, and willow are the most predominant
trees that grow along the shores of South Dakota's |akes. Exper Imentation
and resesrch have shown that most trees will not survive if water levels
excued one-half To one tree diameter below the bese elevation ot the tree for
more than 25% of the growing season. Consideration must be given to the
characteristics of the soll, slope of the ground, and the effects of water
and ice on the shoreline and banks,

8. Tree Categories
Trees along the shorellne of Clear Lake are divided Into three categories:

1. The flrst category of trees are those where thefr | ekeside base
elevation (the elevation where the soli meets the trunk on the | ekas|de
of the tree) Is below the DHWM (see Appendix B). This causes erosion of
the soll and destruction and decay of the tree. The destruction and
decay of the tree is caused by the zone of soll saturation smothering
part of the root system. These trees survive because part of thelr root
system [s above the zone of saturation.

2, The second category of trees are those where their lskeside base
ctevation Is from zero to one-half of 2 foot above the CHWM (see
Appendix C). These trees show signs of butt swell and |lesser degrees of
erosian and destruction. Thelr root system [s surfacely exposed and
growling away from the |ake.

3. The third category of trees are those with a |akeslde base elevation
approximately one foot above the OKWM (see Appendix D). These trees
show lesser degrees of butt swell. little or no root erosion, and some
surface roots.

C. Erosion Marks

Soil erosion marks on Clear Lake were found between alevations of 1823.6 and
1824.0 feet msl.

Qutlet Structure

The outlet structure Is a concrete welr located in the NE 1/4 of the NE 1/4
of Section 23 T126N, R54W, This structure Is approximately 3D feet wide and
set st an elevation of 1821.8 feet msl. On an average, the OHWM 1s 0.5 feet
above the outlet with the usual range being from 0.3 feet to 0.8 feet, The
OHM for Ciear Lake is 1.9 feet above the outlet structure.

The CHWH, belng 1.9 feet above the outlet, Indicates that at some point in
+ime the water |evel of Clear Lake was maintalned at an elevation higher than

F
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the present outlet elevation. Thls appears to be atiributed to changes In
the natural outlet channel,

Examination of the downstream channel shows considerable trenching for about
a mlle down stream from the existing structure. See USGS topographlic map In
Appendix A, The deepest trenching occurs about 3/4 of a mile down stream
from the present outlet. At thls point three to flve feet of materlal has
been removed from the natural channel.

Looking at the existing topography and soil characteristics, |t appears that
this point 1s the location of the natural outlet for Clear Lake. The soll
changes from a rela+lvelg leve] marsh sof| to a steep sloped clay, gravel.
rocky. outwash materlai,” See Appendlx A Solls Map.

Mater lLevel Elevations
The water |evel elevation for Ciear Lake was 1819,63 feet msl on May 5, 1982,

at the time of this investigation. The water level was 2.2 feet below the
outlet structure,

Appendix A, Teble 2, shows a record of water level record for Clear Lake.

Mater Rights

There hes been one Water Right issued relating to the waters of Clear Lake,
It 1s a Yested Water Right claimed by the Department of Game, Fish and Parks.

This Vested Right, No. 917=3, Is for the ennual recherge of 3,300 acre feet
or as required to fIl1 to cutlet elevation. The priority date for this
vested Right is 1889.

CONCLUSIONS

Based on the |akeside base elevations of trees end erosion |ines, the OHWM
has been determined to be at an elevation of 1823.7 feet msl.

The present outlet elevation of 1821.8 feet msl does not reflect the
necessary water |evel required to establish an OHWM at 1823.7 feet msl. The
water leve! for Clear Lake would have had to been maintalned at approximately
1823.0 foet ms! for a sufficient amount of timse to establish the OHWM at
1823.7 feet msli.

RECOMMENDAT IONS
Recommendations to the Water Management Board by the Water Rights staff.

1. That the Ordinary High Water Mark for Ciear Lake be establlshed at
1823.7 feet msi.
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2, That Vested Water Richt No, 917-3 be clarifled to al low the water level
at Cleor Lake 1o be malntalned at an elevation no higher than 1823.0

feet msl.

s & Jeflo

Jerry E. Steffen, Natural Resource Engineer
Water Rights Division
Department of Water and Natural Resources

For information regarding OHWM bench marks established at Clear Lake, contact
the Department of Water and Natural Resources, Water Rights Division, Pierre,

South Dakota.

STATE OF SOUTH DAKOTA ).
COUNTY OF HUGHES )

Swore to, before me, this_L?.";é__ day of,ﬂy/g;ﬂm){én/ , 1982,

Notary Public

=18 L. Himg

- Nelan

_ byl
Iy Cu:n.'m-'aion .‘;'xr,imh-

Fobtuary 3, 1344
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APPENDICES

\ppendix AvesssnnsnssnseesnnssnssasesesCloar Lake Data
; Table 1 Data Summary
Jable 2 Water Level Records
County Map
Watershed Map
Bathymetrlc Map
Topographlic Map
Solls Mep

8NAIX ByyssreessrserraransnsnreessaPhotos of Trees Below OHKM
DONAIX CuvevrssesnrnsernsvennannsseiPhotos of Trees AT OHWM

APPONAEX Duvsveerossssssnssssssanasses.Photos Of Trees Above OHWM




Appendix A
Clear | ake Data
Jable | Data Summary

SUFFACE AFGBusrsseersranasssaresresssansesnsssorssnsssassnssevanel 087 acras1
WatTerShed AFB2..essetecasasrsavrorssnssstansessassasrsasersssssll,060 acres
Maximum Depfh.......................................................20 fee+!
Moo DEDHhs e smnssensssnessesensensasansserresessnsersnssansnsennsnsl2 oot
Vowmm..u.u.”.u.”.”.n.".”.”.u.”.“.".“.”.“13ﬂ44acnrwa#
Aqui fer CONMECT 1 OMe e v neesesrsnsncsnasnesnsstssssassnarssrnsen=vsess@xtonsive
OUtLet EIevaTiON. . v vreanssasnscensrssnsssssnvsisessassssrecsassl821.8 foot msl
MaxTmum Outiet Elevation. eesesessacsssrasssnsssossrassannasss1825.0 feot mst
CHWM E1BYETIONtverrerseeesossarssnsrssnsssrssrsesvasssrsnnsass823,7 feot ms|

water Righfs........................................917—3 for 3,300 ecre-feet

GF&P for Annual recharge
priority dete 188%




Table 2 Water Level Records : !
Clear Lake
Year=NMonth Yater level Ysar-Month Yater Level Year-Month tiater Leve|
1936 May 1806.0 1946 May 1817.1 1960 Apr 1817.8
1936 Nov 1806.0 1945 Nov 1820.4 1962 F 16820.8
1937 May 1810.6 1847 May 1821.5 1863 § 1821.3
1937 Oct 1808.8 1948 May 1821.2 1964 F 1823.0
1938 June 1808.0 1949 May 1820.4 1965 F 1821.8
1938 Dot 1807 .4 1949 Nov 18192.0 1966 S 1822.4
1939 May 1808.1 1950 May 1820.8 1966 F 1822.0
1939 Nov 1806,.8 1951 Jan 1821.0 1867 F 1821.0
1940 May 1807.3 1951 May 1822.2 1968 S 1822.5
1940 Oct 1805.0 1952 Feb 1821.7 1968 F 1821,2
1941 June 1807 .5 1952 May 1823.6 1969 § 1823.3
194t Nov 1806.8 1952 Oct 1821.1 1969 F 1820.9
1942 May 1807 .5 1953 Nov 1820.9 1970 § 1821.2
1942 Nov 1809.1 1954 Apr 1821.3 1970 F 1820.6
1943 June 1816.5 1954 Sep 1820.9 1971 § 1622.4
1943 Nov 1817.,9 1955 May 1820.2 1972 § 1822.5
1944 Jul 1815.6 1956 Mey 1819,7 1973 § 1821.74
1944 Nov 1820.6 1956 Nov 1818.4 1973 F 1820.81
1945 May 1822.0 1957 Sep 1818.8 1975 § 1819.85
1945 Oct 1820.2 1959 Apr 1818.3 1975 F 1818,94
1976 F 1816.91
1982 5 1819.6
1982 F 1818,8
S - Spring
F - Fall -
"A Plan f;::r the Classificatlon, Preservation, and Restoration of lakes in
Northeast South Dakcta" ,
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Clear Lake

Surface areq I087 acres ‘ ..._M
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APPENDIX B
TREES BELOW THE OHW{

The photographs that follow are a few of th: rrees which fail below the
OHWM, respectively.

=HOTG NO. L Coserispion:  Cottonweond, Dia. 2. {fr., Age 70 years

we Flavations: =5ide--——1821.

PHOTO NO. I Description: Ash, Dia’s. 0.8 fu § 0.7 fi, Age 40 years
Base Elevatirp:: iaker “n=-=1723.6
S L s
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PHOTO NO. 3

Description:

Description:

(tree in background)

Cottonwood, Dia. 2.5 ft, Age BO years
Base Elevations: Lakeside----1823.6
Landgide~-~-1824,9

(trees in foreground)
Elm, 0.7 fr and 0.6 ft, Age 35 years

Base Flevations: Lakeside-~--1823.6

Landside~—--1824.8
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APPENDIX €

The following photos are a sample of indicators which are at or close to the

OHWM.

PHOTO NO.

4

(trees in background)
Description: Cottonwood, Dia's. 1.2 & 1.0 ft, Age 35 years
Base Elevations: Lakeside--—-1823.8
Landside-~--1825.2

(tree in foregrouna}
Description: Cottomwood, Dia. 1.3 ft, Age 45 years
Base Elevation: Lakeside——-~1823.7
Landside—-~--1824.9

PHOTO NO. 5

Daseription: Elm, Da. 0.5 ft, Age 25 years
Basa Elevation: Lakeside--—-1823.8
Landside----1824.8
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PHOTO NO. &

{foraground)

Description: Cottonwood Stump, Dia. 2.9 ft, Age 70 years
Base Elevation: Lakeside-—-1823.5
Landside~—--1824.6

(trees in background)

Description: Elm, Dia's. 0.5, 0.6, 0.7 & 0.8 ft, Age

Base Elevation: Lakeside----1823.8
Landside----1825.3

35«40 years

(ENIACHHW 31T
£ ~

_W0IVIEd0 VIaWD
SRR VW Y

-

s
Py

—u N |




APPENDIX D

The remailning phota's are of trees which fall above the CHWM,

PHOTOQ NO. 7 Description: Cottoawood, Dia, 1.5 ft, Age GO years
Base Elevation: Lakeside----1824.0
Landside---~1824.6

PHOTO MO. 8 (foreground)
Description: Cottonwood, Dia, 1.1 ft, Age 45 years
Basc Elevation: Lakeslide----1823.8
Landside~--<1824.4
(middle} Description: Elm stump, Dia 0.9 ft, Age 55 years
Base Elevation: Lakeside----1824.0
Landside----1825.4
{backyround) Description: Cottonweod, Dia. 1.5 ft, Age 60 years
Base Elevatcion: Lakeside----1825.1
Landside----1826.1
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PHOTO NO. 9

(middle trees)

(backpround}

(stump in foreground)

Description: Cottonwood, Dia. 1.2 ft, Age 45 years

Base Elevation: Lakeside~-~~1823.6
Landside--~~1824.5

Description: Coftonwood, Dpia's 1.7 it, Age 65 years

Base Elevation: Lakeside--~-1823.9
Landside-——-1825.9

bescription: Cottonwood, Dia 1.7 Ft, Age 65 years

Base Elevation: Lakeside--—-1824.9
Landside~—=~1826.4

PHOTQ NO, 10
Description: Cottonwood

pia. 1.9 ft, Age 55 years
Base Elevation:
lLakeside--~-1823.9
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AGENDA
Water Management Board Meeting
December 9 & 10, 1982
PLACE: Dakota. Room, Sheraton Inn, 1400 NW 8th Ave, Aberdeen, South Dakota
THURSDAY, December 9, 1982
8:30 am Call to Order
Approval of October 7 & B, 1982 Minutes

Set April Meeting Time & Date April 14 & 15 1n Sioux Falls suggested

Status £ Review of Water Rights Lltigation
9:00 am Administer Oath to Water Rights Staff
Cancellation Considerations (see attached list)
"ested RIght" fonsiderations
Requests for Extension of Time
9:45 am Break

10:00 am Introduction of Board, Legislative Oversight Committee and Water Rights Staff

Requirements before Water Permit Applications can be Advertised and at
the Time of the Hearing

Water Permit Application Hearings (see attached list)
12:00 noon Lunch

1:00 pm Conclusions of Law, Findings of Fact & Final Decision
1767-2 Billy Joe & Vlasta Kirk

Water Right Application Hearings (continued)

1:30 pm Hearing on Order by Chief Engineer to Remove Rock Dam located south of
Freeman in NWi Section 36, RS6W, T98N

2:30 pm Break

2:45 pm Consideratlon of Motion for Order Compelling Discovery with regard to
Proposed Gancellation of Bernard Bruch, Antonette Pelkey and Truman
Quall Water Right Filings

3:00 pm Hearing on Proposed Amendments to General Rules 74:02:01
4:30 pm Whitewood Creek Discussion (Water Quality Division)
Recess for Day
FRIDAY, December 10, 1982
9:00 am Reccnvene

Establishment of Ordinary High Water Marks & Clarify Department of Game,

Fish & Parks and other Water Rights
917-3 Clear Lake - Marshall County
9hg-3 Buffalo Lakes & Almos Lake - Marshall County
315-3 Roy Lake - Marshall County
930-3 Enemy Swim Lake & Campbell Slough - Day County
926-3 Plckerel Lake - Day County
$39-3 Waubay Lakes (North & South) - Day County
636-3 Spring Lake - Day Count
v

Y
635-3 Hillebrands Lake & Swan Pond - Day County
Other Business
Adjourn




Mr. Harms M{VED, SECONDED by Mr. Walter that on page 37, Section
74:02:01:43.02 the second sentence the word "driller" should be changed to
“driller's". MOTION CARRIED.

Mr. Seidel further commented he felt the regulatiom im 74:02:01:08:.01
which states that the driller has 30 daye after the completion of the vell to
submit the well construction report was tough for him, Mr. Seidel stated
that he does that type of bookkeeping during his slack time of the year which
is uzavally around this time of the year and not during the summer months when
he is tbe busiest.

Mr. Rylance stated he attended a committee meeting of the Scuth Dakota
Irrigators Association the previous day. At that meeting the committee
suggested proposing to the Legislature some sort of bonding for well drillers
in the future.

Mr. Harms MOVED, SECONDED by Mr. Areod to ADOPT Chapter 74:02:01 General
Rulea as AMENDED, MOTION CARRIED.

Meeting recessed at 4:45 pm. Meeting reconvened at 9:15 am, December
10, 1982,

HEARINGS_TO_ ESTABLISE_ORDINARY HIGH WATER MARKS & CLARIFY DEPARTMENT OF GAME,

e R S o o e e e e 2

Pob Timm gave a brief legal explamatiocm of what the Board is required to
do to establish an Ordinary Righ Water Mark. The purpose of the meeting is
aot to take eway any property right of the citizens of the State nor is the
Board present to adjudicate property rights. The Bozrd will establish the
elevation of & line which by Law is already there.

e 5 e e

Jerry Steffen presented the report cn Clear Lake (copy on file). : I
Mr., Steffen read the recommeudations by the ataff on Clear Lake. ; _-QL

Vice-chairman Rylance administered the oath to Jack Opitz.
Mr. Optiz stated he worked with the Department of Game, Fish and Parke. : -

Mr. Opitz read a statement by the Department Secretary into the record (copy
on file). The statement concurred with the recommendation of the staff.

Wallace R. Brantseg stated he was an attorney representing the Soutb b
Clear Inc. and the Clear Lake Associationm. ?“i-
I

Mr. Brantceg &tated Clear Lake Association was organized on
November 30, 1982.

A group of over 40 pecple assembled at the meeting. They thought for
the beat interast of Clear Lake they should form an asscciation. Thet group
of people wanted Mr, Brantseg to convey that they unanimouasly agree with the :
findings in the report of the staff. They 2lgo recommended to the Board that
the cutlet elevetion be moved upwards 1.2 feet to maintain the ordinary high
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water markas 1823,7 feet above sea level, The group felt thct was the best
elevation for the lake. It has only been at that elevation a few times.
They disagree with the statement by Game, Figh & Parks that the water will
assist Roy Lake down the line that much. If it is a legal mark established
by this Board as determined by the Legislature, then the Board should do
everything to implement the water level, They are asking as a group that the
Board raise the sutlet elevation in order to maintsin the 1B23.7 feet
recommended by the study.

Mr. Steffen etated in order to maintain the present QHWM the Game, Fish
and Parks Water Right must be clarified, They are charged with managing the
bed of the lake. The Board should set the maximum level for am outlet, The
water level cannot be raised above the maximum cutlet elevation because it
will take property from the riparian owmers.

Mr. Doyle stated Mr. Steffen's recommendation is that the outlet be no
higher than 1823.0. The Game, Fish and Farks Department does have a water
right which has been recognized by the Board. If Game, Fish and Parks wanted
to leave the level lower than that, it would be up to Game, Fish and Parks.
If the people wented the outlet structure raiaed they would have to go to
Game, Fish and Parke to get the level changed. The staff is concerned that
the outlet structure mot be set higher than the elevation Mr. Steffen has
determined.

Mr. Brantseg stated he disagreed with counsels position., If the Board
has any teeth in the law, his interpretation is if the Board sets & level at
1823.0, then to carry that mandate out, the Board must do something to
implement it. This Board should tell Game, Fish and Parkes that the outlet
level must be raised by the recommended 1.2 feet. This Ecard hes the power
and mandate from the Legislature to see that the water level is set and
mainteined.

Mr. Opitz gave the Board a little background on Clear Lake which took
place about 6 years back. There vas & problem on the lake at that time.
Mr. Opitz stated he thought the water level was too high. &t that time, a
hearing was held at Britton, South Dakota. There were people present from
both pides. Gome wanted the water level raised, others wanted it lowvered.
Tt wag decided the structure should be left where it wap in the 4's or 50's
which ie at the level 1821.9.

Vice-chairman Rylance administered the oath to Jerry Siegel.

Mr. Siegel stated that his sub—district was involved in rhe
eatablishment of the Ordimary High Water Marks program. The questionm of the
relative elevations of the outlet structure and the OHWM may he explained by
the following comment. If the Board's findings are typically through the
hydrology that you have out flow from the lake, then essentially the outlet
gtructure elevation has to be below the UBWM or in effect they would be
flooding and taking private property. If there is mo cutflow from the lake
then it does not make that much difference.

Dave Gilbertson stated he was an attorney representing his wife who cwns
property on Clear Lake. Mr. Gilbertson questicned if the Ordinmary Low Water
Mark was going to be established. It is the mandate of the law that the
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Board has authority to establish the OHWM. If Game, Fish and Parks has the
authority to operate within the limits of the maximum set, why not set s
bottem too? Why not put & limit on the thing?

Vice-chairman Rylance sdministered the oath to Albert Eberhart.

Mr. Eberhart stated he was representing Clear Lake as chairman of the
South Clear Lake Apsociation, Mr, Eberhart stated he has owned property
around the lake for seversl years, The lake level is really low making it
difficult for boats to motivate. There ere cuts of sand. When the lake
drope appreciably, which right now is 5 feet, it csn cause accidents. In
reference to the comment made on the Britton meeting, the night of the
meeting there was present Game, Fish and Parks, Indian Bureau and the
Engineers from Pierre and the people representing South Clear Lake. The barnk
was raised approximately 6 inches which brought up the water level very
nicely. To confirm the fact that there was considerable agreement to the
raising of the lake, there was a petition brought around. The petition was
signed by people who have property. There were approximately 200 signatures
that stated that they were in favor. After this thing took hold, some Game,
Fish and Parks authorities took it upon themselves to circulate a petitiom
and did a lot of talking. They went around and asked some of the very people
who first wanted to raise it to reverse their opinion. That evenimg there
wae a lot of feeling that by raising the lake they would cause too much
erosion. Now the very people who asked to have the decision reveraed and
have it lowered are now coming and asking to get the lake level where it was.
They worked hard to get the level raised and then they came in there and took
it out. Now they are begging to have it put back in, Since 1972 when Game,
Fish and Parks went in and tore out the six inches, the water level hae been
dowtt ever since. The Legke does not seem teo want to replenish itself. 4s a
group they would like to advocate to keep the people and residents happy by
bringing the lake level beck to where it was then.

Jerry Siegel stated when they eetablish an OHWM they are trying to
establish how mother nature operates the lake. If there are parties that are
interested in raising the lake and establishing an outlet elevation whereby
during certain ordinary periods that lake elevation will exceed that mark,
that can be done. However, whomever effects those works to make the leke
operate above that level must secure easements from all the property owners
sround the lake otherwise it would constitute taking private property around
the lake,

Mr. Harms stated he did not feel that anybody is implying thar if the
lake elevation is at 1823.0 that it will raise the OHWM above 1823.7.

Meeting recesaed at 10:10 am.

Meeting reconvened at 10:15 am.

Mr. Arend MOVED, SECONDED by Mr. Wslter that the Ordinary High Water
Mark for Clear Lake be established at 1823.7 feet msl. That Veated Water

Right No. 917-3 be clarified to require the outlet at Clear Lake to be at an
elevation of 1823.0 feet msl.
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My, Harms stated he agreed with the elevation of the recommendation of
the OEWM,. He agreed with the maximum elevation of the outlet structure.
Mr. Earms stated he did not believe the Board has authority to direct the
Game, Fish & Parks Department to maintain it at that elevation. When an
irrigation permit is granted, the Board may allow the applicant to put 10
acre feet of water on the crops, but they do not require him to do thst.
They zllow him to manage that water resource eccording to his own business.
If the citizens want to approach Game, Fish and Parks to raise the outlet
structure, then that is an issue between the two of them.

Mr. Arend commented as to what authority Game, Fish & Parks would have
to raise the outlet, if this Board did not establish at least the maximum
level that they can set it at,

Mr. Harme stated he agreed with setting a maximum level, what he did not
agree with was the portion of the motionm which states they have to maintain
tbe water at that level.

Mr. Arend stated by establishing the level of the weir that would mean
that it cannot be any higher., They cannot control the rain and the runoff,
That is done by nature. Mr. Arend stated he would like to maintain the high
level,

Mr. Timm stzted the Board doee have the authority to set the outlet weir
level.

In ansver to a question from Mr. Harms, Mr. Rylance stated they would
have to maintain the weir level, not the water level.

Mr. Arend called the questiom., MOTION CARRIED with Mr. Harms voting NO.
Mr. Rylance stated for clarification purpcses that the Board set the
ORWM at 1823.7 and the weir level was set at 1823.0., By weir they mean

outlet structure.

BUFFALO_AND_ALMOS_LAKES

Jerry Steffen presented the report om Buffalo and Almos Lakes (copy on
file), Mr. Steffen read the recommendations by the staff on the lakes.

Mr. Opitz read a statement by the Department of Game, Fish and Parks
Secretary into the record (copy on file). The statement concurred with the
recommendations of the staff.

In reference to the hydrology of the lakes Mr. Steffenm stated that North
and South Buffalo are connected by a culvert through the road. The culvert
is approximately onme half foot below the outlet structure elevation on Alwos
Lakes. This is not the controlling etructure of this leke system. It is
just a watervay between the two so that & road could be put in between the
lakee. Probably before the road was put in, the lakes when they were full
were connected surficially in that area. Between North Buffalo and Almos
Lakes there is a channel that drains high waters when the two lakes are
surficially connected.
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