Aorm S--Applcation for Parmit tc Appropriate Water—Drigiaal

No..g..'.\f.:g. o e Y
. , r I"Z‘ _':" dig sl J'\_,J e ‘
Water Division No...'.B.- ..... S‘C’ .g..'.?.".’:‘_-.g._‘.‘f."..z. ..... Dln‘triét e T .‘1_‘:/.!15;‘ ‘ '
(Blanks 1o be Filled by Lie gnmu for the W, R. C.) R AV
ESTED Riawur :i‘ Al e T ‘ t:
APPLICATION FORVPERMIT /- =% G oK
. , N S U LA PR L 11 (i A N
T: .Appropriate Water within the State of South Dakota.
{HOTE~D7wa line U.;ouxh 1tems not applieable.)
1, Name of applcant ... South Dakotc Department of Gamg, Fish and Parks
Postoffice address oo ierre oo , County .___.. HUZDOS e , State Soutb. nokaia
1. 1f a ~orporation ———- - - . . m—m——————————
(0) NAME Of SAMP ¢eececccccctccmccccecmctcccnc e nrmc e m—err e e tann e —.————a—. .
(b) Duate and place of Incorporation - e emEneereemem e am e v ue S aneam———ee b . r——eems e ——————
(c) Amount of capital stock - er - nrameee -
(d) Amount pald In .___ ——- mnmecemvm—————— c———
(2) Names and addresses of dlrectors ceueevamecan - A ———— ey = o v ——
T T T (NOTE-—A cartifiad copy of articles of Incorporation must accompary the application) T
II. Method ~f accomplishing the work and financlal resources of the applicant:
(a) Method of accomplishung work (Whether by contract, eraployment of others, or by direct labor)
(b) Cashonhand, $_oeaeo (¢) Trersury StOCY, $ . ceemecccnera
(d) Bonds to be issued, $ucecmncacaaa (e) Cther resources, $ooowoeeomoce_ ..
2. Name of diversion work ...LAKE ALBERT - Kingsbury COMNELY. .. oL
As required to fill lake to outlet level - approximately 10,200
3. Amount of water claimed .acra _faet per _yanr cuble i2et per decond oo .
4, Source of water supply ...DCY_DNraw_- - . e em—————ecescecreeomm e eome
Two points located in the watershed in the Swiswi, 12, T 112
5. Locatlon of polnt of diver, iun ..B.53.4.SWASHE. 26, P L133-Re53cecmimmmmammeicat oo
............................................ cemcsnmenceelh carcacveacna.. DAnk ———— ---- County
8. Annual period or periods during which water Is to be used .o.......SQDYdnMCUS)Y . _____
7. To be used for:

1. Iirigation ov demestic use: Gravity, overhead sprinkilng or combination system?

memtremecnnes mave-

(a) Numter of anres to be Irrigated - ccccmvcmmcnenes ucres.

(b) Legal subdivislor.. to be Irrigated

. . . s 40 0 D s e 8 e B e e e e e

(NOTE—A 1lat of lands to be irrigated, giving each subdivision and fraction with acreage thereof, should be written Lere, or ™asy be

-

soncnded 8¢ & part of this applicadon. §ame must also L2 shown onh accuinpaiying map.)

(c) Sta‘ement ag to domestlc use (giving location, etc.) .X0Q.4he erdinary. igh water maxk Qf

--thu_inuzdated. portions.of-Sec. .1, 2,-3,-20,-115--12 - 14,15, T- 112, .R.63 _and_Sec. 35
lI Stockwatering, mining, milling, power, fish culture, fire protection and ptvxrblllclrse.crglu‘:)?:.
(a) Nature of use ... .public recrentionnl DUSPOSES. ..o .ccceemoomiomeeaeceeaee.
Name =ny of the above usty ¢ls’ med
(b) Amount of power to be generated ..o ecaanaa.. hoi Le power.
Amount clalmed for engine co0NNE co e s e ccrreamencaann- cveimmcnmencocen—- .
(¢) Locatlon of plant eoeceacaa.. tmselmanmesnas: snan e ieees snmSmEEEsat e E ol aeeane e ean am——r o ae o0
(4) Methed of developlng pOWer wecveencecececacan esrremene revamrmacaca -

--------------------------

(e) Point wheare water wili be returned to strcam

L LT T T L e N Y TSPy,

m——— e ———

LAt o



8. Estimated cost of work:

(a) Head Gates, $-ceevenan.. (b) Pumping pla®l, $eeeee.. e
(¢) Fluming, $cccncecea.. (d) Canaleorth, $.ceeceeianaa NoeK; Yevavcmans
(n) Other structures ...... eemveeeeeeeme—eeamsomane—— t S, Totg), $.cun.- vemeen

0. Description of diverslon works;
1. Nature of works: (Reservolr, dam, ditch, flume, pumping plant, ate.)

T S D P 5 D O R BB U O 0 e S OB U B e 0 A B D e O Y T 0 b e ol e O D D O P D 0 A SR R PO

II. Dimenslous of works, Information requested not applicable, Lake Albart is a
menndered lnko., Maximun depth is spproximately 10 foot

(a) Dara: Helght._ oo -feet; length at botlom ... feet; length at top
remmmc—————— feet; thicknesa at hottom caveveevcconmrnanras feet; thilckness at tOp cenecacneanns -
feet; slope at front water fpce ccceua-. mmmmemenem————. ; slope at back face aeecu-.. cmemnm——— cmmne
material used In constructon weeecmccccacavens et e m e eeaaetemem—enace——— “

(b) Reservolr: Capacity when filled wooooooaicnmooaeo .--acre feet, Surface arca ai .‘lghwater
mark__.....3400_______ acres.,

DEPTH AT SURFACE AREA A1’ EACH YEET ACREFEET
OUTLET-FEET DEPTH AT OUTLET—ACRES CAVACITY

(c)* Head gate: W h . e emmaem --feot; helght oo onoo feet;
Materfal —— ———— - -

{d) Canal: Total length -miles.

1LOCATION BELOW DEPTH BOTTOM WIDTH AT GRADE
HEADGATE WIDTH WATER-LINE PER MILE

At e e Milei_______ | __feet] _ feet feet) . feet

At CHle feet feet feet]__ p— (7 11

At _ B feey] feet fest] foet

At Mile feet Jeet fee e feet

At Mile feet feet feet feet

At Mile feetl feet PRRUR (- | PO, feet

- (Clve dimenslons where reductions {n size 2 mads.)
10. Time required for completion of WOIrK cemmmmccarccncmeanean,] years. Not applicable - a meandered luke
11. Time required for complete application of water to the proposed beneficial UBe ceeeceicann years,
12. Cholce of newepaper for publication of notice of intentlon to Appropriale eceeeececccccecinmanaccarcacnaca
STATE O SOUTH DAEKOTA
88
County of -.aeeen. Hughas .
) PR Waliax. o FLIADORQ. . e aeee , belng first duly sworn

on tmy 03th depote and ray: ‘Ihat my relation to the above described undertaking is thnt of owner, that 1 have
1ead the above foragoing statement, cxamined the map accompanylng the same, and that I know of my own
persorial knowledge that the mattern thereln stated and shown are true.

llgncd / 'W’)’)‘\ P

PRI AP SV S Ui A Sy P e —-

- .
Subacribed and sworn to before me thls eeccancae. ...].. /dny of --ijée Conleed L Aﬁd. 19-.‘.-'.".!

--------

/ /
'.’:..L///" --.,é,- Aﬁ...c':.:-t. ......

tintary Publle (or, alhu' qualified officer.)
*Fach diversion muit bava a hesdgate or mearuring cevice.






Remarks by Sta'» Water Resources Commission:

--.--.-.--..---..-.--..‘i_U.c,cp_keA.._n.'wthi.'l--sa..lm‘me.d ............................................
STATE OY SOUTH DAKOTA
County of ...... .U -.ﬁ._hé/_’: .............. ] - J
Plerre. S¢':th Dakota, ---------A..’.QHA.@.ﬂ ..... .2 .‘:‘:.‘., 1049.%

ources Commiss}

_Zﬂ/)é:ﬁ J_a‘:__—e.
1724

Chief Euginear, Fxeclitlve Officer

Number of permit --_él/._/,'.-.is_--

—_
Date of firet recelpt of appleation - eoccvceneomae s .-E.GEIY\QE.Q--------..‘.Z: ............. , 19(9./.-
Date of return to applicaat for correction, amendments or changes cequirad as follows: oo ocmmnocn. B §: T,
Date of receipt of corrected applcation ccvecane... emvenemm——na———— -—.— ..... maey 190
Date from which applicant may --lalm right .. ________ I_-.g.&ﬁ ....................................... , B

App ~ved ..M PNQP.CQ:‘:‘. ..... 24 .19.4,7. 2, Recorded In Book ... 7 ............ Pag: s,

This ig to certify that we have examined the foregoing application for a permit to appropriate water of the

State of South Dakota, and we hereby grant tke same as stated hereln, subject, however, to the fcllowing limita.
tions and conditions;

1st. Th- equlvalent of at least onefifth of the work above specified i3 terbe complete § ~.r5ttore

2nd. The whole of sald work is tazbe compleied OR=CT=DOPIES cuur e ccaccrccicccccccnnaane , Y.

3rd. The limit of time for pioof of beneflcial use of water appropriated in accordance herewith s

e compleded. .. =

Ath. The water appiopriated shall be used tor the purpose of .--Flel.C;---CﬁC.C@Q:HDﬂ .....

N —— - crmmemmme - T e B PSRRI S R B B LA S . S - o o e e

5th. The prior rignt of all persons who, by compllance with the laws of the State of South Dakoia, have
acquired a right to the use of water must not be Injurlously affected by this appropriation.,

6th. The amount of the appropriation herein granted shall not exceed ‘QM.QM& ﬁd..'j:-(m:mum”v
sulit—tigt-per—ssvond; neither shall It exceed the capacity of the above described system of/ diversion works,
no: the least amount of water thit experience may hereafter indicate as necessary for the-ptoductich-—ef—erops
bastho-oxoroist-of-th o bost _hisbandry —and-fur hormsatd-appropriation-must—he-Ymited to-notanesa- thon—aua-
Raventeth—(3470)-0fone-cuble-fort-obwaterpers seoni-of-tinre—for-ench-nere—et-tami=to which water d& actually

wa g
vied Lor poblic recestis o \_) .
—
and beneficlallyVapssitad=Lenderigaiion on or before -_-----_-_--S-.)..!’.‘._%--.é.o.-.. 195.:3-; sald water to be used
during the following d~zcribed annual period:
.............................................. Qontnvanely oo
Witness my hand this ... 24:.':5-- day of ee.... “).A.N.Uﬁ’.e.'tf ....... . 19---.»5..
State Water Resources Cominisslon
. \ N
B}': (I‘O Q(‘.\( JeLanl g
Chief Enginrer, Executive Officer
Certificat: of Constructlion Issued ...... ...--...‘—.J..‘.\.M(.).ﬂf:'.- ...:2.4—:-. 104?«)2

Water License 158U oo ooeoeeoee oo --.-JAQ.QA’Q_«‘.»{-.-.?_J.L’.--, w3,



Yorm No. 26,

STATE OFF SOUTH DAKOTA

WATER LICENSE No,. %13

L I Y

WHEREAS, On the 1280 day of Davember A. D, 1061 .
the South Mukota Department of Gare, Fish and Parks
of f_jfl?.".: ..................................... County of ijﬁbﬁhj-"-V“i"(i“"-i .......... and State of
. . estad Right
.S:?P.t]_‘._?}}(.(fi.d. ........... duly made application (N().__?.l.i_':}.-__) to us for o permit to use 39_'.?99-9.(.'?9.-?98t
annually

YIGUIIPGE 8K £ 6000d of the waters of _9FY_draws

S neahn
County of _}f:_r:‘;-h‘.i\: ......... , State of South Dakota, for public recm_p.tlon

e e e e P ——————

purposes; and

2y .y -
WHEREAS, On the _____° M day ofd8OGATY A. D, 10. 02
Vested Right 611 recopntzing
- (2 ( iLdi
/I’ex'mlt No. _-./___-2____ was issued to said applicent_.. for the diversion of sald water, %Ndﬁlﬁb{iiﬂf 7 ¥ the
completicn of the works of diversion theveln deserived F¥SChlor€NE bihe A4
.................................. temmemememe e AVAXNIO L and fr:thg application to beneficial uze of taid
water ¥ ERBIGRS € .. LEE: 3 A XARINOIR. ...
and,

WHEREAS, Onte 12th day of. . Decomber A D 151

ff‘_‘_’_t_f?_'l‘.‘?l__]:?_.-mmmasxm-';mbmt of Faid waters, as evidented by our Certificate No, . 2301=3
‘. Q 'q
dated _J_’fp_".“.‘_l;g_.z_lf_’__j_;i' .......................... confrming the coipp,l%tion of works of sufficient capacity for
2el annually
diverting and couveying to the pltce of intended use 1.9!.%99..9‘?.5?-‘@&6@‘&‘6({5?%b’c’b&'ﬂ’?’of water, with date of
priority of -{{3_8_9 .................................. .3 S and,
12th Decembe~

WHEREAS, On the we oo day of____-----_-_,-_-------___---_--_-._ ........ A D, 19_{).1..
A . 10,700 acra feet annux1ly
proof was duly made of the application to beneficial use of -__!i‘.____':-__--:cnmcﬂmx:pxxumm of said water;

................................................................................................................
................................................................................................................
...................................................................................................................
................................................................................................................

()'r." e
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{
NOW, THEUWEIORE, By the virtue of the authority vested In us hy the laws of the State of South Dakota,

4

We herchy grant and confirm to .. the South Dakota Depariment cf Oama, Eich and Parks
Vested Right

Cf e PoOIEQ o et e the holder.._.. and owner.. . of sab perait No944=3 .

o water right, datng om $889 oo to e use of 19)200 acro_ fest

‘mmﬂﬁ}:;ﬁmm of the waters of ¥y dvaws

in the County of ... Kingsbury anc State of South Dakota, or so much there + as iy be

hecessray for the purposes hereinbelow mentioned, to be diverted at Poinis in _f‘hlc___S.Wj__S_‘fl_k_;’qg_t'r_;x_lu 12,

...............................................................................................................

................................................................................................................

subject, however, to the laws of the State of South Dakota applicable to a iirense for the use of the waters of the
State, and subjeet, also to the local or community customs, rules and regulations which have been or may be
adopted from time to time by a majority of the users from a common source of supply, cansl cr lateral from
which such water may be taken, when such rules and regulations have for their object, the ecor.omical ugc of such
water,

WITNESS, My hand and seal of our office at Pierre, South vakota,

this ... 24th day of Jamwary A. D. Nineteen

State Water Resources Commilssion

By:
J. W. GRIMES
Chief Engincer, Executive Officer

aee Crunty

Water Licenss Nowoo o

STATE OF SOUTH DAKOTA

L0 1 4 S N W -
Point of Diversion oo

Source of SupplY oo
Place of Use ._..
Date of Friority

In Book caaeaaOf ... Page ___.__

Purpose ____..__
Recorded .__



Fourm No, 20,

Permit No.?_l.l.'f.j._--

Water Division No, .3....B1g 3boux RAVAE: pisutet

Certificate of Completion of Works 2

TO ALL WHOM T MAY CONCERM:

This Is to Certify, That .

...................................................................................

..................................................................................................................

............................................... , County of - Hughes o State of

Veyted Right ' ’

................................................ , the helderao__ of/r’ermlt Mo, _?.’:!I'.;i,-, issued upon Application
91i-3 1289

s S, , bearing date of pPriority 0f e e , authorizing the diverslon of

a - anrually
10,200 acre fest " RET(LCEH0MA oi the waters of Ary_draws

Hingshury . points in the Si'd swh

vurposes, ha.... fully eompliet with the provigions of the laws of tLe State of South Dakota relating to proo? of
recognized ag
coxapletlon of th2 svorks of divarsion set vut and descril@d in 2aid Permit; that said works are fougads satisfactory

xongider, for diverting aud conveying to the place of intended use 10,200 acre feet wuwmally U '

yurceonnt of witer; and that the JaRds prEPG-EINGTRIFTIEREAT 1V T use of sald water are described as follows,

to be used in placa for pabli: recrcatlion

............................................................................................................

to-wit:

.....................................................................................................................
...................................................................................................................

......................................................................................................................

o s, i e et

/

.................................................................................................................

Py

...................................................................................................................

...................................................................................................................

2hith Januar; €
Witness iy hand this oo ... ... day of 0L ‘! ......................... AL D, 10..‘2-

o | gt s ey e

L ]

i
]

“

State Water Resources Comradsslor

By: Jo W GRIJSS
Chlef Enginzer, Fxecutlve Officer

P
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FONM NoO, 21,

Water Division NOacoooooocae oL Water IMitrict

Proof of Applicztion of Water to Bemeficial Use

PETITION OI" HOLDER

Ques. 1. State your name, resitdeacy, occupation and postoffice add-ess,

Ans, .__.. South Dakntn.Dapartment of . Gome - Eiah_ ard. Porks,. Pierre,. Sauth._Dakota

.....................................................................................................................

Ques, 2. If acting In behalf of a corporation, state its name, prineipal Iace of husiness (if a fereign corpora-

tlon, glve name and postoffice of statutory agent,) your position with refe:ence to same, and your ruthorlty for
appeariug in Its behalf.

Ques. 5. Describe your works of diverslon givinz length and helgh: of each dam and tate mr.‘ount of water
they are capable of conveylng from polnt of diversion to place of use, iund give name of canal or ltch or other
works by which water is conducted to surh place of use, and date of compleilon of same.

.................................................................................................................

Ques. 6. State for what purpose water Is used and describe place of use, (If for irrigation, name cach sub-

divislon in which uced, and number of acres In each subdiviclon that have ACTUALLY been Irriated with said
water.)

[
................................................................................................................. i
i
;
Ques. 7. 1f for other than freigation purposy, state how applied, amount of lLiorse power generated, ete, ,
Ans. . M8ed_in place in lake or reservotr |
)
Ques. 8, What is the minimum amount of water required for the use specified above?
Ans, ... As_raquirad_fe £111_)ake .to _out’ ‘t.heyel = approximetaly 10,200 acre fpet per

year,

Ques. 9. If you are not the person or representailve of the corporation te whe . above mentloned permit
wag originally lIssued, please state how o /mership was acqulred by present holder.




Ques. 10, State when, how. tn what amount _ad to what extoat, the water diverted uncler above mentioned
permit has been used,

V.
(sngm

}

I herebv certify that the foregolng testimony was read to the above subscriber before its signing, that I believe

him to be the person he reprezents himself to be, and that suld testimony was subscribed and sworn to before

me, at my office N ceeeooo . .12 Pierre = , County of ___/.\.l_“_’!’w’_'}?_s_ ..............................
—_— 1
State of South Dakota, on this —_. ceooomo oo C..__day of ___-.é’.l A '.'(.p._:':/.kél '
- /] ;
............................................... ) (g,i ~tr A
}Wnnesses. o 11-6-

I, the underslgned, do “ereby certify that I am a duly quaMif. d elcctor residing in the immuediate vicinity of
the diversion works designated In the foregoing testiumony, thiat I have no interest in the works, water or Jand

above described, that I have read the joregoing testimony «nd that I know >f my own personal knowledge that the
matters therein stated are true,
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Ah\ili;?\\ Department of
Water & Natural Resources

Joe Foss Bullding
523 East Capitol
Pierre, South Dakotas 57501-3181

September 2!, 1988

chhardvﬂeringson, Secretary
Department of Gamc, Fish and Parks
Anderson Building

445 E Capitol

Picere SD 57501

Dear Mr. Beringson:

I am writing to notify you that pursuant to the Notice of Intent
to Validate Vested Water Right Claims dated June 20, 1988 that T
intend to oppese validation of al) Department of Game, Fish and
Parks Vested Water Right Claims for lakes for the following
reasons:

1. Until the outlet elevation for each lake is surveyed and the
outlet elevation i set by the Water Management Board.

2. To allow the Vested Water Right Claim to be amended, if
hecessary, as follows:
a) Include the outlet elevation:
b) To correct the amount of wate - claimed;
c) To add the qualification that u vested claim is subject

where necessary te installation of a concrete outllet
Structure to assure retention of the outlet as the
establishad elevation; and

d) To add any amendments and qualifications iiecessary Lo
clarify a Vested Right Clainm,

Also, that I intend to oppose validation of all Department of
Game, Fish and Parks Vested Water Right Claims for dams to allow
the Vested Water Right Claim to be amended, if necessary, as

follows:
1. To include the spillway eleva'ion;
2. To cot'rect the amount of wates~ claimed; and

w2

Ty add any amendments and qualifications necessary to
clarify a Vested Right Claim.

10801109
P



September 21, 19838
Richard Beringson, Sccretary
Page 2

We will be working with vour stuff on these validations. We have
already discussed setting outlet elevations before validating
claims for laskes. Although the work necessary to complete Lhe
+alidation process will take several years to complete, the
tesults should be of benefit to the public and to your
llepartment. As the work 1s completed to validate each claim, the
claim will be presented to the Water Management Board for
validation.

i'lease advise if you have any questions.
Very truly yours,

dud J Soerp-

fL’JOHN HATCH, Chief Engineer
Water Rights Division
605 773-3352

cc: Ron Koth, Departiwent of Game, Fish and Psrks
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ABSTRACT

Richard J. Helsper, Attorney at Law, 100 22" Avenue, Brookings, SD 57006, on behalf of his
clients, has requested the Water Management Board to establish an Ordinary High Water Mark
(OHWM) for Lake Albert in Hamlin/Kingsbury County.

In response to the request and pursuant to SDCL 43-17-1, 43-17-21, 43-17-24 and 43-17-28, an
investigation was conducted by the Scuth Dakota Department of Environment and Natural
Resources, Water Rights Program acting on behaif of the Water Management Board.

This report contains the results of the field investigation conducted the summer and fall of 2003.

During the field investigation of Lake Albert, the following easily recognizable characteristics were
used in recommending an elevation for the OHWM and outlet:

Erosion, changes in the character of the soil, boulder lines, changes in slope, and terrestrial
vegetation.

Based on the finding in this report, the recommended elevations for the Lake Albert OHWM and
outlet are 1652.9 and 1650.2 feet above mean sea level respectively.




INTRODUCTION

On December 10, 2002, the Water Rights Program received a written request for the establishment of
an Ordinary High Water Mark elevation for Lake Albert from a group of riparian landowners
represented by Richard Helsper, Attomey at Law. The list of riparian landowners consists of Lonnie
Henriksen, Richard Henriksen, Mark Jensen, Dale Pedersen, Alan Pedersen, and Russell Schultz.
Based on the request, an investigation was conducted to determine elevations to be recommended for
the Ordinary High Water Mark (OHWM) and outlet,

OHWM is defined by SDCL 43-17-20(2), which states:
“Ordinary high water mark,” the term as defined in decisions rendered by the courts of this state.

An OHWM is established by the processes of nature. The Water Management Board’s (Board)
setting thereof is merely a formal recognition of the mark established by nature.

State law (SDCL 43-17-2) provides that all navigable rivers and lakes are public highways within 50
feet landward from the water’'s edge, provided that the outer boundary of such public highway may
not expand beyond the OHWM and may not contract within the Ordinary Low Water Mark
(OLWM). Thus, the public has the right to use a strip of land up to 50 feet wide, below the OHWM,
beginning at the water’s edge or the OLWM for public purposes.

Further, while the public may use the 50 foot strip of land for only “public” purposes, the private
adjoining landowner may use the land for any purpose not inconsistent with the rights of the public.
Such purposes ordinarily would include, but not limited to, the right to graze and water livestock, to
hay, or to build a boat dock.

An exception applies to the 24 fakes with OHWM's set prior to 1985; the public highway exists from
the waters edge or the OLWM to the OHWM.

South Dakota Codified Law (SDCL) 43-17-23 states that in determining the OHWM, natural factors
take precedence. Man-made influences, either those that have been constructed to lower the mark or
those constructed to raise the mark, shall be disregarded unless the influences have been lawfully
constructed or have existed and been accepted for a period of time determined by the Board to be the
equivalent of natural conditions.

When requested to do so, the Board is required by SDCL 43-17-21 and 43-17-28 to establish the
OHWM for public lakes. SDCL 43-17-1 provides that the ownership of land below the OHWM, and
of land below the water of a navigable lake or stream, is regulated by the laws of the United States or
by such laws of the state as the Legislature may enact.

A lake is “navigable” if its waters constitute “public waters” (Flisrand v. Madson 35 S.D. 457, 152
N.W. 796, (1915)). A lake is also “navigable” when, if maintained at the high-water mark, it is
suitable for rowing, fishing, fowling and bathing (Anderson v. Ray (1916) 37 8.D. 17, 156 N.W.
591).

“Qrdinary” according to SDCL 43-17-20(2) is defined in decisions rendered by the courts of this
state. In the case of Flisrand v. Madson, 35 S.D. 457, 152 N.W. 796, (1915) the court wrote:




Neither high or low water mark means the highest or lowest point reached by the
waters of a lake during periods of extreme and continued freshets, or periods of
extreme and continued drought, but does mean the high and low points of variation
of such waters under ordinary conditions, unaffected by either extreme.

In the case of Anderson v. Ray, 37 S.D. 17, 156 N.W. 591 (1916) the South Dakota Supreme Court
wrote;

In the case of freshwater rivers and lakes - in which there is no ebb and flow of the
tide, but which are subject to irregular and occasional changes of height, without fixed
quantity of time, except that they are periodical, recurring with the wet or dry seasons
of the year - high water mark, as a line between the riparian owner and the public, is
to be determined by examining the bed and banks, and ascertaining where the .

" presence and action of the water are so common and usual, and so long-continued in
all ordinary years, as to mark upon the soil of the bed a character distinct from that of
the banks, in respect to vegetation, as well as respects the nature of the soil itself.

In the Waubay Lake decision, issued on January 17, 1986, the South Dakota Supreme Court stated
the determination of these water marks is to be done on a case by case basis. The Court stated that:

“. .. under ordinary circumstances, the Ordinary High Water Mark will be set at a
level where there is a distinct mark which evidences erosion, and changes in the
character of the soil, and destruction of terrestrial vegetation, which have occurred
under the ordinary and continuous conditions of the lake, disregarding periods of
extreme and periodic freshets, and disregarding the highest water mark which does
not evidence erosion and soil changes and destruction of vegetation occasioned under
ordinary conditions. If a single distinct mark, occasioned under ordinary
circumstances and evidencing alt of the factors delineated above does not exist, i.e.,
there is conflicting evidence of the role of the Ordinary High Water Mark, it is the
level where significant major, and substantial terrestrial vegetation ends, that the

OHWM is to be set.” (cites omitted)

MEANDER LINE

A meander line, as the name implics, is a line that meanders and is not at a constant topographic
elevation. An OHWM is at a constant topographic elevation. Hence, a meander line is not and
cannot be associated with an OHWM. A meander line survey is established by man for surveying
and mapping purposes and to establish the number of acres subject to sale. A meander line is not a
property line, OHWM’s are established by nature and defined by man.

In the case of Flisrand v. Madson, 1915, the South Dakota Supreme Court wrote:

“The fact alone that the lake in question was meandered by the government survey,
does not directly control this matter, as a meander line is not considered a boundary
line, but merely serves to define the sinuosities of the bank of the lake and a means of
ascertaining the amount of land in the fractional tract subject to sale, which is to be
paid for by the purchaser. St. Paul Ry. Co., Shurmeier 7 Wall 272, 19 L. Ed. 74, and

note page 972.”

The meander line was surveyed around Lake Albert in 1873 (see Attachment No. 2A).
5



GENERAL INFORMATION

Lake Albert is located in south central Hamlin County and northeastern Kingsbury County 10 miles
north of the city of Arlington. Lake Albert is located in Sections 25, 26, 27, 34, 35 and 36 of T113N,
R53W and Sections 1, 2, 3, 10, 11, 12,13, 14, 15 and 22 of T112N, R53W. The outlet is located in
the NEY4 SWY. SW¥ Section 25, T113N, R53W and the outlet channel to Lake Poinsett is located in
the S' Section 25, TI113N, R53W and SW'4 Section 30, T1 13N, R52W (see Attachment No.1}).
Lake Albert has a watershed area of approximately 69 square miles and a surface area of
approximately 3,700 acres at the outlet level.

All elevations in this report are referenced to a United States Department of Commerce,
Environmental Sciences Services Administration, Coast and Geodetic Survey benchmark with a
1929 sea-level datum described as follows:

The benchmark is located 1 mile north and 1 mile east of the town of Badger; T112N,
RS53W, at the corner of Sections 15, 16, 21 and 22; 31 feet north, 169 feet east and 2
feet lower than the crossroads; 1.5 feet north of a fence; 1.5 feet south of a power
pole, a standard disk stamped “72 KEE 1964 and set in the top of a concrete post.

The Water Rights Program established temporary benchmarks along the perimeter of Lake Albert.
Temporary benchmark locations and elevations are available from the Water Rights Program upon
request.

WATER RIGHTS

Vested Water Right Claim No. 911-3 held by the South Dakota Department of Game, Fish and Parks
(GF&P) is for water stored in Lake Albert for recreational purposes. The claim holds an 1889
priority date for sufficient water from local drainage to maintain Lake Albert water level to the outlet
elevation, approximately 10,200 acre-feet annually. Vested Water Right Claim No. 911-3 states that
Lake Albert diversions are located in the SW% SW of Section 26, T113N, R53W and in the SW'4
SWV Section 12, T112N, R53W. On December 7,1961, the Department of Game, Fish and Parks
estimated a surface area of 3,400 acres and a depth of 10 feet, when full. These figures are only
estimates and may not be the actual lake storage or surface area at the OHWM. (Water Rights files,
2003}

Vested Water Right Claim No. 911-3 will need to be validated for sufficient water to maintain the
ordinary high water mark.

GEOLOGY

Hamlin County has an area of 520 square miles and Kingsbury County has an area of 814 square
miles, both counties lie within the Coteau des Prairie division of the Central Lowland providence.
The Coteau is a flatiron-shaped highland 200 miles in length and 75 miles in width created by the
action and subsequent melting of glacial ice. The surface of Hamlin and Kingsbury Counties is
characterized by undulating to hammocky glacial plains and thousands of shallow lakes, ponds and
marshes.

Underlying Lake Albert is the Big Sioux Aquifer composed of well-sorted, very permeable glacial

outwash sand and gravel. In the Lake Albert area the aquifer is approximately 10 to 20 feet thick and
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is composed of collapsed outwash. Collapsed outwash is the result of layers of ice melting and the
material in the ice falling out to form an uneven rolling surface. The collapsed outwash contains ice-
block basins which are now occupied by lakes (Beissel and Gilbertson, 1987).

HYDROLOGY

Lake Albert’s water levels appear to fluctuate with the water levels of the Big Sioux aquifer that
occur in the area. The Water Rights Program monitors wells in the portion of the Big Sioux aquifer
that underlies Lake Albert. The closest observation well is well HN-76E which lies just east of Lake
Mary and 2 miles north of Lake Albert. General fluctuations in the water levels in the well follow
measured lake levels for Lake Albert over the last 20 years; see Attachment No. 5 and 6. There
exists limited groundwater recharge between Lake Albert and the underlying aquifer (Hamilton,
1989).

Water levels in Lake Albert are most influenced by yearly precipitation and evaporation. A graph of
the lake level measurements for Lake Albert has the same shape as the yearly precipitation graph for
the period of lake level measurements. See Attachment Nos, 5 and 9.

Lake Albert is part of a chain of lakes that ultimately flows to the Big Sioux River. The chain of
lakes starts with Lake Marsh to the north and continues south through Lake Norden, Lake Mary,
Lake St. John, Lake Albert and Lake Poinsett. Typically water level measurements on Lake Mary,
St. John, Lake Albert and Lake Poinsett are within one half of a foot. Lake Albert also receives flow
from the south by way of Badger and Thisted lakes. Lake Albert’s watershed area is approximately
88 square miles when lakes Mary and St. John are included. A contributing watershed area of
approximately 300 square miles comes from lakes Marsh and Norden. Lake Poinsett receives a
majority of its flow from the west through Lake Albert. (Wittmuss, 1995)

WATER LEVEL MEASUREMENTS

Available water level measurements for Lake Albert are shown in Attachment No. 4. The Water
Rights Program has taken water level measurements for Lake Albert since the fall of 1983. Water
level measurements were also taken by the East Dakota Conservancy Sub-District between the years
1965 and 1978. Recorded measurements show that water levels in Lake Albert have varied as much
as 8 feet. The lowest level measured by the Water Rights Program was 1648.8 fmsl in May of 1990
and the highest measurement was 1656.9 finsl in May of 1986. '

Significant spring melt events have occurred in the Lake Albert area. Spring runoff in 1969 added
4.7 feet of water to lakes Mary, St. John and Albert to an elevation of 1654.3 fmsl. In the spring of
1972, 1985, 1993 and 1994, lake levels reached 1654.1 to 1654.9 fmsl. Runoff in 1986 produced the
peek in a trend of rising lake levels since 1984. Lakes Mary, St. John and Albert reached 1656.9
fmsl, the highest level measured by the Water Rights Program. Measured lake levels reached 1655.3
in 1995, Two recent runoff events in 1997 and 2001 mimicked the event of 1969. Though lake
levels were higher than in 1969, 1656.4 and 1655.6 fmsl, the runoff events had similar increases in

lake levels, 4.9 and 5.1 feet.

In contrast, Lake Albert has experience low water levels in response to reduced precipitation and
runoff. Low lake levels have occurred in 1968, 1973, 1975 - 1977, 1988 - 1990 and most recently
in 2003. Lakes Mary, St. John and Albert experienced water levels at or below 1649.5 in the years

mentioned above.



CLIMATOLOGICAL DATA

Climatological data for Lake Albert is included in this report as Aftachment No. 9. The
climatological data is discussed in detail in the following section.

RUNOFF FACTORS

Soil moisture conditions refer to the degree that a soil is saturated with water. During a “dry”
year(s), the soil moisture becomes depleted due to plant use, evaporation, and natural drainage.
Runoff volume from a rainfall event during depleted soil moisture conditions would be reduced due
to the rain soaking into the ground. On the other hand, during a “wet” year(s), the soil becomes
saturated with water and isn’t capable of absorbing the rainfall event. Hence, the identical rainfall
event during “wet” years will produce a much larger runoff volume than during “dry” years. The
more saturated the soil profile becomes, the larger the runoff volumes generated during a particular
rainfall event.

A single rainfall event whose duration is spread over a number of days or weeks can generate a
relatively small runoff volume. Conversely, a single rainfall event whose duration is only a few
minutes or hours could generate a relatively large runoff volume. Hence, the runoff volume
generated by any given rainfall event is also dependent upon the amount and intensity.

The potential for the largest runoff volumes for any drainage basin (L.ake Albert or any other lake)
are generated when saturated soil moisture conditions are present going into the winter. The ground
then freezes nearly solid and becomes impermeable due to winter temperatures below 32 degrees
Fahrenheit. Snow accumulations coupled with cold winter temperatures set the scene for a major
runoff event the following spring.

A rapid temperature rise in the spring quickly melts the previous winters snow accumulation. The
still frozen/saturated soil is not able to soak up any of the snow meli-water, hence, nearly all snow
melt-water arrives at terminal locations such as depressions, dams and lakes or discharge to streams.

As previously shown, yearly runoff entering Lake Albert is dictated by a complicated set of
circumstances that include general climatic factors, soil moisture conditions, and snow melt.

MAN MADE INFLUENCES

Natural factors are given precedence in determining the ordinary high water mark. Man-made
influences, either those that have been constructed to lower the mark or those constructed to raise the
mark, shall be disregarded unless the influences have been lawfully constructed or have ¢xisted and
been accepted for a period of time determined by the Board to be the equivalent of natural conditions
(SDCL 43-17-23).

There appears to be manmade influences at Lake Albert and as on many other lakes some of the
influences are in the inlet and outlet areas. Roads and culverts have replaced portions of the natural
inlet and outlet channels for Lake Albert.

Man-made influences have apparently had an affect on the OHWM but have been in place for such a
time they probably constitute natural conditions.

|



FIELD INVESTIGATION
BENCH MARK ESTABLISHMENT AND COLLECTION OF FIELD DATA

Temporary benchmarks were established around Lake Albert. The locations and elevations for the
temporary bench marks are available from the Water Rights Program upon request.

Field data for Lake Albert was collected in the summer and fall of 2003. The data collected can be
found in Attachment Nos. 7 and 8.

ORDINARY HIGH WATER MARK EVIDENCE

Distinct physical evidence used in identifying the OHWM are: erosion, changes in the character of
the soil, boulder lines, change in slope, growth and destruction of terrestrial vegetation (FLISRAND
V.MADSON, 1915; ANDERSON v. RAY, 1916; S.D. WILDLIFE FEDERATION v. WATER
MGT. BD., 1986; Red Lake, Brule County Ordinary High Water Mark and Ordinary Low Water
Mark, and Outlet Elevation Investigation Report).

Erosion
Distinct erosional features around Lake Albert are summarized in Attachment No. 8. Also see

photos in Attachment No. 10. Erosional features at Lake Albert consist of cutbanks, slope changes,
and washed root systems. These features were found at a variety of elevations on the bank: 1650.6 to

1651, 1651.5 t0.1652.2, and 1653.4 to 1653.7 for top of sand nidges; 1654.0, 1654.5 to 1655.1, and

1656.0 to 1656.3 for base of cutbanks.

There are several slope changes, minor changes occurred on the beach at 1650.6 to 1651.5, and
1652.0 fmsl. More significant changes in slope occurred from 1652.5 to 1653.0. The most obvious
changes in slope are the toe and top of cut banks and steep slopes (found listed above as erosion and
cutbank elevations). Other significant changes in slope occurred at the base and top of boulder lines,
they will be dealt with under Boulder Lines/Ice Pushed Ridges. There were washed root systems
along the shore, they will be dealt with under Terrestrial Vegetation.

Frosional features around a lake indicate where water has acted upon the shore long enough to leave

- a-distinct mark. The time in which it takes water to leave an erosion mark can be fairly short. High

water levels in Lake Albert have left several erosional features above the recommended OHWM. -~ -

Changes in the character of the soil
Soil stratification occurs around a lake when wave action washes the lake shore and leaves the larger

parent materials (pebbles, cobbles, boulders) relatively stationary while the fine grained materials
(sand, silts, clays, peats) are transported the greatest distance into the lake. An idealized lake shore
progression would start with backshore boulder sized materials and terminate with clay and peat
materials deposited in the deepest portions of the lake. Historical lake levels can be inferred by
locating areas showing remnant soil stratification.

The soil characteristics observed were found at elevations of 1650.0to 1551.4 and 1653.3 to 1657.3
fmsl for bands of washed pebbles; 1649.2 to 1650.8 fms! for bands of small cobble; 1651.0 to 1653.0
and 1654.0 to 1655.1 fims! for bands of large cobble. Washed pebbles were found among the cobble
and boulder lines. Distinct surficial changes in the character of the soil at Lake Albert can be found
in Attachment No. 8. Also see photos in Attachment No. 10.
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Boulder Lines/Ice Pushed Ridges

[n the spring lake shores can be acted upon by ice sheets and wind action which form ice pushed
ridges. The lake ice melts first near the shores because of the relatively rapid heating of the earthy
material of the shore and the shallow bottom. An open lane of water is formed which is further
widened by a rise in lake level from the water added by the melting snow of the surrounding slopes.
If strong winds develop before the ice becomes rotten, the ice is blown about from side to side by the
winds and pushed on the shores with almost irresistible force. The direction of shove is related to
that of the winds and may vary along any shore even during a jam, if the winds shift considerably.
The force of the push depends on the firmness and momentum of the ice, the latter being determined
by the velocity and duration of the wind, the weight of the ice and to some extent the distance
through which the ice is free to move. (Dionne, 1979)

Ice pushed ridges/boulder lines can be composed of foreshore and backshore materials. There are
boulder lines present around Lake Albert. The boulder lines present are related to ice action and
wave erosion acting upon the lake bank. The boulder lines are found at the base and along the slopes
of steeply sloping hillsides as residuum. Some boulder lines on Lake Albert occur on more gentle
slopes along the shore. ’

Boulder lines are summarized in Attachment No. 8. Base elevations of boulder lines range from
1650.6 to 1652.0, 1652.5 to 1652.9 fmsl. The top of the boulder lines exists at or near elevations
1652.7 to 1653.1, 1653.7 to 1654.6, and at 1655.6 fmsl. . Large individual boulders occurred at
elevations 1651.1 to 1651.8, 1652.7 to 1652.9, and 1653.6 fmsl. Sec photos in Attachment No. 10,

Terrestrial Vegetation
The tree population observations in this report are limited to easily recognizable characteristics such

as diameter and elevation. The tree population around Lake Albert consists of live trees,
predominantly cottonwood and elm, on the lake bank. Some trees show signs of inundation but not

long enough to succumb to flooding,

Growth of terrestrial vegetation around Lake Albert is summarized in Attachment No. 8. Also see
photos in Attachment No. 10.

Certain species of trees are able to survive periods of flooding better than others. Elm, cottonwood,
ash and russian olive trees are most likely the predominant trees on Lake Albert’s shore. Eim trees
are considered intermediately tolerant to flooding. This means an elm tree with good vigor can
survive occasional inundation between 20 and 30 percent of the growing season. Cottonwood and
ash trees are considered tolerant to flooding. This means a cottonwood or ash tree with good vigor is
able to survive when flooded more than 30 percent but less than 40 percent of the growing season.
{Hightshoe, 1988)

The ability for certain trees to survive occasional flooding may be due to the formation of lateral
roots at or just above the waterline (Gill).

Using trees on a lake without other OHWM evidence would suggest that the OHWM elevation lies
close to the elevation of predominant destruction of terrestrial vegetation. Trees observed began at
elevation 1653.6 fmsl. Three foot diameter live trees were found at or near the top of the lake bank
at elevation 1655.9 and 1657.2 fims). Live trees were found at these elevations on both gentle and
steep slopes. The elevations of the tree population will play a part in the recommended OHWM
elevation.

10
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Trees measured at Lake Albert with trunk diameter greater than two feet have grown at elevations
1654.0, 1655.9, and between 1657.2 and 1657.5 finsl. Trees with trunk diameters one foot to two
feet in diameter were found at elevations of 1654.4 to 1654.9, 1655.3 to 1655.6, and at 1657.2 fmsl.
Trees with trunk diameters less than one foot were found at elevations of 1653.6 to 1654.2 and at
1654.7 fmsl. The largest trees measured, 2.5 and 3 feet in diameter, were found at elevations
1654.0, 1655.9, 1657.2, and 1657.5 fimsl. The lowest terminal elevation observed for live trees at
Lake Albert is 1653.6 fmsl.

Washed root systems are indicative of wave action at the base of trees. The elevations of the top of
the exposed roots can also indicate the ground elevation prior to the erosion. Washed root systems
for trees greater than two feet in diameter were observed at elevations 1654.0, 1656.6, and 1657.8 to
1658.0 fmsl on Lake Albert’s shore.

OUTLET

The outlet for Lake Albert is located on the northeast side of the lake in the NEY SWY SWi4
Section 25, T113N, R53W (see Attachment No. 1). The outlet consists of three 4.5 foot culverts and
a natural channel leading east to Lake Poinsett. The overflow elevation of the culverts is 1649.5 fmsl
however survey data indicates that the control is a natural ground elevation in the outlet channel. A
cross section of the outlet channel approximately 150 feet downstream of the culverts reveals a flow
elevation of 1650.2 fmsl. See Attachment No. 3.

In South Dakota most of the lakes with OHWM’s have outlets that are six inches to one foot below
the OHWM. The recommended OHWM for Lake Albert is 2.7 feet above the overflow elevation of
the outlet. Water flows from Lake Albert through a flat wide channel into Lake Poinsett. Lake
Poinsett flows to the Big Sioux River through another flat wide channel. Lake Albert’s outlet-
channel pools in areas and is congested with reeds and silt, see Attachment No. 3 and Photo No. 5.
These conditions lead to OHWM’s more than one foot above the outlet and water levels above the

OHWM during times of extreme precipitation and runoff.
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CONCLUSIONS

1.

6.

7.

The term “Ordinary” for any given lake, as defined by established OHWM’s can be
synonymous with average, normal and yearly. “Ordinary” can also take into consideration
periodic fluctuating water levels based upon prevailing climatic conditions and watershed
characteristics.

A meander line is not at a constant elevation and is not considered in determining the
OHWM for any given lake.

Measured water levels since April 18, 1965, indicate that Lake Albert has experienced 8 feet
of fluctuation.

Man made influences caused by road construction and culvert installation over and in the
outlet and inlet channels may have affected the Lake Albert OHWM, but have been in
existence long enough to constitute natural conditions.

Based upon the field data summarized in Attachment No. 8, a reccommended CHWM
elevation for Lake Albert is 1652.9 fms!. Soil characteristics such as boulder lines, washed
cobble and individual large boulders afforded strong evidence with supportive evidence from
terrestrial vegetation and erosional features. OHWM’s are not associated with the highest
limits of a lake bank but are associated with the upper limits of a lake bank. The majority of
the indicators show the OHWM exists at the elevation of 1652.9 fmsl; it is recommended that
the OHWM be established at 1652.9 fmsl.

It is recommended that the outlet elevation for Lake Albert be established at 1650.2 fimsl.

Vested Water Right Claim No.911-3 should be validated for sufficient water to maintain the
ordinary high water mark.

ﬁgz/@ Sl dd Ml

Gale N, Selken, P.E.

Natural Resources Engineer Specialist Natural Resources Engineer Director
Water Rights Program Water Rights Program
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AGENDA
WATER MANAGEMENT BOARD

Deparrmmr of Envframnenr

o Natwal Resowees May 12, 2004

Scheduled hearing times are Central Time Community Room

and are estimates that may be delayed Chamber of Commerce, 800 West Dakota Ave
due to prior agenda items. Pierre SD 57501

8:30 AM  Call to Order
Approve March 3, 2004 Board Minutes
July 7 - 8, 2004 meeting location (Pierre suggested)
Status and Review of Water Rights Litigation — John Guhin
Administer Oath to Department of Environment and Natural Resources Staff

Request Permission to Advertise Public Hearing on Drinking Water Regulations — Darron Busch

Request Permission to Advertise Public Hearing on Ground Water Discharge Permit and Ground
Water Quality Standards — Gary Haag

Request Permission to Advertise Public Hearing on Well Construction Standards — Ken Buhler

Well Driller and Pump Installer Failure to Obtain Continuing Education — Ken Buhler

9:00 AM Establishment of an Ordinary High Water Mark and Outlet Elevation for Lake Albert —
Lynn Beck

10:00 AM New Water Permit Applications
- Application Nos, 6§460-3, 6461-3, 6462-3 and 6463-3, Gary Marshall/Marshall Brothers — Jim
Goodman

Requests to Rescind Suspension of Permits/Rights for Failure to Submit Annual Irrigation
Questionnajre — Genny McMath

Cancellation Considerations ~ Eric Gronlund
10:30 AM Review of Temporary Water Permit No. 6262-3, Larry Husman — Stacy Johnson
11:00 AM Qualifications to Water Permit No. 6382-3, William St, Clair - Eric Gronlund
11:30 AM Senator Frank Kloucek’s Petition to Amend Administrative Rules of South Dakota

LUNCH

1:00 PM  Motion to Supplement the Record and Reconsideration in the matter of Water Right No. 2995-3,
Roland Kleinschmidt

1:15PM  Water Permit Application No. 1735-1, Steve Bauer — Don Stroup

Adjourn



Water Management Board
May 12, 2004, Meeting Minutes

Chairman Holzbauer requested board action.

Motion by Gunderson, seconded by Rollag, to renew the following licenses for 2004 with the
qualification no licenses will be renewed in 2005 unless the required continuing education
credits are earned acquired by the license holder: 3D Ditching; Air, Soil, Water & Assoc.;
B&B Foundation Service; Chester Hardware; Ginsbaugh Plumbing & Heating; Graf Drilling;
Hanson Construction; Gary Herman Well Repair; Reiners Well Drilling; K&K Well Drilling;
Marion Well Drilling; Mayer Plumbing; McLaury Flannery Engineering; Milbrook Industries;
Action Pump Repair; Wallace Well Service; Robert Wang; and Wild Goose Well Drilling.

Ms. Gunderson commented that all well drillers should be members of the Well Drillers
Association, She noted that it is the association’s responsibility to notify the well drillers of
opportunities for continuing education.

Chairman Holzbauer administered the oath to Victor Wang.

Mr. Wang stated that he is a licensed insurance agent in South Dakota. He said the board
adopted and is enforcing the continuing education rules, but it does not offer the well drillers
opportunities to receive continuing education,

Chairman Holzbauer requested board action on the motion.

The motion carried.

ESTABLISHMENT OF AN ORDINARY HIGH WATER MARK AND OUTLET
ELEVATION FOR LAKE ALBERT: Chairman Holzbauer opened the hearing at 9:45 a.m.

Diane Best, assistant attorney general, represented the Water Rights Program. She provided
the board with a copy of the statutes for ordinary high water marks. Ms. Best noted that 89
years ago the South Dakota Supreme Court ruled that Lake Albert is a public lake.

Ms. Best offered DENR Exhibit I, the department’s file for this matter, and DENR Exhibit 2,
Lynn Beck’s curriculum vita. The exhibits were accepted into the record.

Lynn Beck presented the board with copies of her report.

Ms. Beck reported that Richard Helsper, on behalf of his clients, submitted a written request
to the Water Management Board for the establishment of an Ordinary High Water Mark
(OHWM) for Lake Albert.

In response to this request, an investigation was conducted in the summer and fall of 2003 to
determine elevations to be recommended for the OHWM and outlet elevation.



Water Management Board
May 12, 2004, Meeting Minutes

The meander line was surveyed around Lake Albert in 1873, A meander line is a line that
meanders and is not at a constant topographic elevation. An OHWM is at a constant
topographic elevation.

Lake Albert is located in the southern central portion of Hamlin County and the northeastern
portion of Kingsbury County. The lake is about 10 miles north of Arlington, SD. Lake
Albert has a watershed area of approximately 69 square miles and a surface area of about
3,700 acres at the outlet level. Ms. Beck noted that the elevations referenced in her report are
from 1,929 sea level datum,

The Department of Game, Fish and Parks (GFP) holds Vested Water Right Claim No. 911-3
for water stored in Lake Albert for recreational purposes. The claim holds an 1889 priority
date. This claim will need to be validated for sufficient water to maintain the CHWM.

Lake Albert is part of a chain of lakes that flow into the Big Sioux River. Attachment No. 1 is
a map showing the chain of lakes. The chain of lakes starts with Lake Marsh to the north and
continues south through Lake Norden, Lake Mary, Lake St. Johns, Lake Albert, and Lake
Poinsett. Ms. Beck noted that Lake Albert also receives flow from the south by way of
Badger and Thisted lakes. When including Lakes Mary and St. John, Lake Albert’s
watershed area is about 88 square miles. These three lakes share much the same lake levels
and channel elevations. Attachment No. 5 shows lake levels for Lake Albert and a group of
lakes that lie fairly close to Lake Albert. Attachment No. 6 shows a graph of Observation
Well HN-76E.

Attachment No. 4 shows available water level measurements for Lake Albert. The Water
Rights Program has taken water level measurements for Lake Albert twice a year, once in the
spring and once in the fall, since 1983. The East Dakota Conservancy Subdistrict took water
level measurements between the years of 1965 and 1978. Recorded measurements show that
water levels in Lake Albert have varied as much as eight feet. The lowest level measured by
the Water Rights Program was 1,648.8 fmsl in May 1990 and the highest measurement was

1,656.9 fmsl in May of 1986.

There have been significant spring melt and runoff events in the Lake Albert area. In the
spring of 1969, 1997, and 2001, the spring runoff events added as much as five feet to the lake
levels. This resulted in lake levels between 1,654.5 fmsl and 1,656.5 fmsl There have been
other significant runoff events that resulted in high lake levels, but did not add that much
volume to the lake.

Lake Albert experienced levels at or below 1,649.5 fmsl in 1968, 1973, 1975, 1976, 1988,
1989, 1990, and 2003.

Manmade influences around the lake are roads and culverts that have replaced portions of
natural inlet and outlet channels for Lake Albert. Ms. Beck stated that to her knowledge,
these structures were put in place legally and have been in place, in some cases, for decades,
and constitute natural conditions.



Water Management Board
May 12, 2004, Meeting Minutes

Erosional features around Lake Albert, which are summarized in Attachment 8, consisted of
cutbanks, slope changes, and washed root systems.

There are several slope changes, with the most significant changes occurring at the toe of
steep banks or washed and cut banks. Some of the more gentle changes in slope occurred
along the beach and latter portions of the lake shore.

Erosional features around a lake indicate where water has acted upon the shore long enough to
leave a distinct mark.

An idealized lake shore progression would start with backshore boulder sized materials and
terminate with clay and peat materials deposited in the deepest portions of the lake. However,
at Lake Albert, washed pebbles and cobbles occur amongst boulder lines, so it was not
stratified quite as distinctly as other lakes have been.

The boulder lines that were present at Lake Albert were the result of ice action or erosion due
to wave action. There were boulder lines present and found at the base and along the slopes
of steeply sloping hillsides. Some boulder lines on Lake Albert occur on more gentle slopes
along the shore. Boulder lines are summarized in Attachment 8.

Attachment No. 9 is a graph showing yearly precipitation totals from the Arlington and
Castlewood stations in Hamlin County. Lake Albert is most influenced by yearly

precipitation and evaporation.

Ms. Beck discussed Attachment 10, which includes photographs of the outlet, inlet, and
OHWM evidence,

Trees were observed to begin at elevation 1,653.6 fmsl. Larger trees with diameters of two
and one half to three feet were found at elevation 1,654 fmsl to 1,657.5 fmsl. Tree elevations
that were surveyed represented the general elevations that trees were occurring at around the
lake.

Washed root systems are indicative of wave action at the base of trees. The elevations of the
top of the exposed roots can also indicate the ground elevation prior to the erosion. Washed
root systems for trees greater than two feet in diameter were observed at elevations 1,654,
1,656.6, and 1,657.8 to 1,658 fmsl on Lake Albert’s shore.

The outlet for Lake Albert is located on the northeast corner of the lake. The outlet consists
of three four and one half foot culverts and a natural channel leading east to Lake Poinsett.
The overflow elevation of the culverts is 1,649.5 fmsl, however survey data indicates that the
control is a natural ground elevation in the outlet channel. A cross section of the outlet
channel approximately 150 feet downstream of the culverts reveals a flow elevation of

1,650.2 fimsl.
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Most South Dakota lakes with OHWM’s have outlets that are six inches to one foot below the
OHWM. The recommended OHWM for Lake Albert is 2.7 feet above the overflow elevation
of the outlet. Water flows from Lake Albert through a flat wide channel into Lake Poinsett.
Lake Poinsett flows to the Big Sioux River through another flat wide channel, Lake Albert’s
outlet channel pools in areas and is congested with reeds and silt. These conditions lead to
OHWM'’s more than one foot above the outlet and water levels above the OHWM during
times of extreme precipitation and runoff,

The chief engineer recommended that the Ordinary High Water Mark for Lake Albert be
established at elevation 1,652.9 fmsl, that the outlet for Lake Albert be established at
elevation 1,650.2 fmsl, and validation of Recognized Water Right Claim No. 911-3 for
sufficient water to maintain the Ordinary High Water Mark of 1,652.9 fmsl.

Richard Helsper, attorney from Brookings, represented the petitioners, a group of riparian
landowners who requested the establishment of an Ordinary High Water Mark at Lake Albert.
Mr. Helsper requested that the board adopt the chief engineer’s recommendation.

Lyle Johnson, Brookings, Chairman of the Brookings Hamlin Sioux Water Project District
(WPD), was administered the oath by Chairman Holzbauer.

Mr. Johnson stated that the water project district board hired Carey Bretsch, Civil Design, Inc.
to review and comment on Lynn Beck’s report for the Lake Albert OHWM. Mr. Johnson said
the water project district is concerned with flooding issues, water storage, and aquifer levels.

Carey Bretsch, Design Inc., Brookings, was administered the oath by Chairman Holzbaver.
He presented Civil Design, Inc.’s comments and review of the report on the OHWM for Lake
Albert. Mr. Bretsch stated that at the request of the Brookings Hamlin Sicux Water Project
District, he reviewed and commented on a report by Lynn Beck entitled “Report on Lake
Albert — Hamlin/Kingsbury County Ordinary High Water Mark Investigation” dated January

29, 2004.

Mr. Bretsch offered Brookings Hamlin Sioux WPD Exhibit 1, Civil Design, Inc.’s comments
and review of the report. The exhibit was accepted into the record.

Mr. Bretsch stated that he is the president of Civil Design, Inc, (CDI), which is a consulting
engineering firm. Mr. Bretsch has a Bachelor’s Degree and Master’s Degree from South
Dakota State University. He is a registered professional engineer and has been working in the
consulting business for over 10 years, Mr. Bretsch said CDI reviewed all data, statements,
and conclusions within Ms. Beck’s report with the intent of either confirming or refuting the
conclusions of the report. CDI amalyzed DENR data to verify the report data and to support
its own conclusions.

Mr. Bretsch noted that Black’s Law Dictionary defines “ordinary” as regular, usual, normal,
common; often recurring; normal the normal or average. CDI looked at all of the data
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included in Ms. Beck’s report. There was very good data referencing the elevation of the
lake. From a statistical point of view, CDI applied a normal distribution and established an
unbiased mean, or standard deviation, and created trim values. CDI tried to create a band that
would be normal or usual for Lake Albert by trimming off the top and bottom values that
represent three standard deviations from the mean and finding the average using statistical
information.

Mr. Bretsch said CDI also looked at the influence of waves using a formula from the
American Society of Engineers for shallow inland lakes. A normal wave for a 45 mile per
hour wind is 2.85 feet, So from the information Ms. Beck presented, there could be influence
on any of those lake elevations of an additional 2.85 feet due to wave action.

Mr. Bretsch stated that using the results of the statistical analysis, CDI is suggesting that the
OHWM be established at 1,651.6 fmsl. This represents the normal or average value of the
lake level.

Mr. Bretsch said Ms. Beck’s report suggests an outlet elevation of 1,650.2 fmsl, which is
represented by a high point in the channel approximately 150 feet downstream of the culvert
structures. In 1997, those culverts washed out and the deposit of the material from the road
would typically land approximately 150 feet downstream. CDI tried to get into the outlet
channel to do sampling to see if the material would be representative of what would typically
be found in a roadway because the channel has never been cleaned since that event. The
landowner would not allow CDI to enter his property to conduct the sampling.

Mr. Bretsch said CDI’s contention is that the outlet elevation is established by the culverts as
being the highest point in the charmel. The channel itself is approximately 74 feet long and
there is one foot of drop from the top to the bottom end. So Ms. Beck’s establishment of 2
long flat channel is supported in this regard because it is a very long and very flat channel.

CDI concluded that the outlet elevation should be established at 1,649.4 fmsl.

Mr. Bretsch said the difference between CDI’s recommended OHWM and outlet elevation is
approximately the same as what DENR recommended.

In considering the long flat channel, CDI would tend to believe that the establishment of the
OHWM would be very close to that of Lake Poinsett because they would tend to, by gravity,
go to their outlet elevations. The OHWM at Lake Poinsett is 1,651.5 fmsl and CDI’s
recommended OHWM for Lake Albert is 1,651.6 fmsl.

Mr. Bretsch said CDI recommended that the board set the OHWM for Lake Albert at 1,651.6
fmsl and the outlet elevation at 1,649.4 fmsl.

Mr. Bretsch answered questions from the board members, Ms. Best and Mr. Helsper.
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Following Mr. Bretsch’s testimony, Ms. Best recalled Ms. Beck.

Ms. Beck testified that the statistical analysis offered by Mr. Bretsch is not a generally
accepted method for establishing an OHWM. She said the only case she is aware of that the
board used statistical analysis in establishing the OHWM was Lake Poinsett. The Lake
Poinsett OHWM was set in 1973, which was before the Waubay lakes decision issued by the
Water Management Board.

Ms. Best asked Ms. Beck if she disagrees with CDI's wave action calculatiors. Ms, Beck
answered that she does not disagree with these calculations. The evidence on the shoreline
that is used in determining an OHWM is deposited on the shore due to wave action and lake
levels.

Ms. Best offered DENR Exhibit 3, a May 30, 1965, USDA aerial photograph, and DENR
Exhibit 4, a July 16, 1971, USDA acrial photograph. The exhibits were admitted into the
record.

Ms. Beck said the lake levels were measured on May 26, 1965. In general, the lake levels
were approximately 1,651.5 fmsl and parts of the channel were dry.

Ms. Beck noted that Exhibit 4 shows that lake levels at Lake Albert between June 1971 and
August 1971 were 1,652.2 fmsl and dropped to 1,651.8 fmsl. Lake Poinsett was a bit lower at
1,651 fmsl. She said the aerial photographs show there is a history of the outlet elevation of
Lake Albert being influenced by an elevation higher than the 1,649.5 fmsl, which is the flow
line elevation of the culverts at the lake.

Ms. Best asked if the outlet elevation advocated by Mr. Bretsch is followed whether a clean
out of the outlet channel would be required. Ms. Beck answered that it would need to be
cleaned out and it would also have to be maintained. Changing the outlet elevation may
change the recommended OHWM elevation.

Mr. Bretsch said the elevation at Lake Poinsett was 1,651.44 fmsl in the1965 photograph and
the OHWM is set at 1,651.5 fmsl. The photograph shows Lake Albert at 1,651.6 fmsl, which
is what CDI is proposing for the OHWM. He asked Ms. Beck how she can tell from the
photograph if there is water in the channel.

Ms. Beck answered that there is a lower section in the outlet where the water ponds. Beyond
that, it appears to be dry for a short distance until it gets closer to the highway. An elevation
of 1,651.4 fmsl would be quite a bit higher than the outlet of 1,649.5 fimsl, Ms. Beck said she
did not view the channel in 1965, but did view the channel in the summer of 2003. Beyond
the ponded arca to the west it was indicative of the channel bottom soils with rot much
vegetation.
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Mr. Bretsch stated that in both 1965 and 1971 the difference in the elevations are relatively
the same. These photos show no evidence that you can see water in the channel.

Ms. Beck noted that Attachment 5 in her report shows the lake levels.

Merle Walter, Arlington, was administered the oath by Chairman Holzbauer. He asked
whether the culverts were at the same elevation when Ms. Beck conducted her investigation
as they are now. He said the same contractor that is doing the project on Lake Albert has also
been doing a project on Lake Poinsett, which affect both the outflow of Lake Albert and the
inflow of Lake Poinsett. Mr. Walter said he is concerned that this waterway is not altered in
any way that would affect the water flow from Lake Albert to Lake Poinsett.

Ms. Beck stated that when she first surveyed the culvert inverts were at 1,649.5 fmsl. In the
meantime, some construction work occurred and Ms. Beck discovered that the culverts had
been raised. As a result, the department issued a notice to lower the culverts back to the
original elevation This was done and the culverts are again at 1,649.5 fmsl.

After Ms. Best and Mr. Helsper provided closing statements, Chairman Holzbauer requested
board action.

Motion by Gunderson, seconded by Loucks, that the Ordinary High Water Mark for Lake
Albert be established at elevation 1,652.9 feet mean sea level, that the outlet for Lake Albert
be established at elevation 1,650.2 finsl, and validation of Recognized Vested Water Right
Claim No. 911-3 for sufficient water to maintain the Ordinary High Water Mark of 1,652.9
fmsl. Motion carried.

The board asked Harold Deering to prepare the Findings of Fact, Conclusions of Law and
Final Decision.

REQUESTS TO RESCIND SUSPENSION OF PERMITS/RIGHTS FOR FAILURE TO
SUBMIT ANNUAL IRRIGATION QUESTIONNAIRE: Genny McMath presented her
reports on suspended water permits/rights.

On October 17, 2003, 2,927 annual irrigation questionnaires were sent by First Class Mail.
The permit holders were given until December 2, 2003, to return the forms.

On January 14, 2004, 228 notices were mailed to those irrigators who had not returned their
irrigation questionnaires. All of the notices were sent “signature confirmation requested.”

On March 3, 2004, the Water Management Board suspended 22 water permits/rights for one
year, suspended one water right for three years, and amended 16 water permits/rights to

include the mandatory irrigation questionnaire qualification.

The following water right/permit holders have requested the Water Management Board
rescind the suspensions:
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