WATER PERMIT NO. 8317-3

Name of Applicant: Alexandria Gravel Products LL.C
Address: PO Box 38, Alexandria SD 56308 Phone: 320 760-0982

Amount of Water Claimed: 1.33 cfs Total Acres: na
Source of Water Supply: springs

Water to be used for: industrial use County: Marshall
Type of Waste Disposal System:

Location: 25 miles east of Britton

PRIORITY Date Received: 10-26-17 Application/License Fee:  $_700
Corrected Application Received: Period of Annual Use: April 1 — September 30
Remarks:

Diversion Point: SE 1/4 SE 1/4 Se¢ 12-T127N-

R53W

Land to be Irrigated: na 1_2

Depth of Well: na @
Well Driller:

Remarks:
Type of Map: aerial
Prepared by:

Reviewed and the Number Assigned on: 10-26-17 By: Karen Schlaak

Notice of Hearing - date to intervene:




SD EForm - 1585LD V5
FORM 2: Application for uses other than irrigation

(type or print) RECEIVED
(office use only )

No. ¢ 3|7]-3  HydrologicUnit ()7(),2000 ] OCT 2 6 2017

DENR - Water Rights . . WATER
523 E Capitol Ave Basin JV]i ) ps0 ‘I’J\‘ Wh‘effﬁ 7L0 e PROGRA%;TS

Pierre, SD 57501-3182 | Newspaper By i Ffoun ¢ [0 Lir na Ao
ph. (605) 773-3352 Public. Opinion, Wateriow

Mail to:

Application For Permit To Appropriate Water Within The State Of South Dakota

Check use(s) of water:

Municipal Water Distribution System Recreational Institutional
Rural Water System Commercial Fish & Wildlife Geothermal
D Domestic (over 18 gpm) Industrial Other
Type of Application: New D Vested Right (Use predates Mar 2, 1955) DFuture Use Reservation
(check one) Place to Beneficial Use Water Reserved by Future Use Permit No.

- Amendment/Correction to Permit No.

Description of amendment/correction: (i.e. change diversion point(s), add diversion poini(s), change use, etc.)

1. Name to Appear on Water Permit  Alexandria Gravel Products, LLC

Mailing Address PO Box 38 Alexandria MN 56308
(Address) (City) {State) {Zip Code}

Phone _320-762-5620  Mobile 320-760-0982  Email _agpllco5@gmail.com
2. Amount of water claimed |,22 *CFSor 600 **GPMand 3§ ***AFor Gallons

Flow rate and volume are both required. (*Cubic Feet per Second) (**Gallons per Minute) {***Acre Feel - storage capacity of dam/dugout or annual use)
3. Source of water supply Surface/Spring
4. Location of point of diversion .S-H2 Section 12: T127-R53 [ &€ I Sty ) County Marshall

(example - 3 wells in SW1/4 NE1/4 section T2-T1I04N-RS3W)
if not a public water supply (e.g. municipal), will water be used outside of the area described above? [JYes {No

If "Yes,” where will water be used?

(example - WW1/4 section 12-T104N-RS3W)
5. County or counties where water will be used  Marshall

6. Annual period during which water is to be used _ April - September

7. Give a description of the project. When available include any preliminary engineering report or other reports or
information that will help explain the project. (Attach sheet if more space is needed)

¢ Washing aggregate for various construction projects. A 600 gpm pump will be set by one of three i

i ponds measuring 75' x 150" x 8'deep. Ponds will be dug below the water table so they will fill |

i naturally, Water will then be pumped from the first pond and water and sediment will then be ;

recycled to the third pond interconnected with a 12" culvert (see attached map). As the sediment ,

S

ponds fills they will be cleaned as needed. Ponds are located on landowners property
(landowner. Marty Borgen :15033 111th Street, Claire City, SD 57224)

1, W President , the applicant, certify under

BNEmeof Person Title (if applicable)
of perjury that I have read this application, examined the attached map, and that the matters stated are true. I further certify, if
acting on behalf of an entity or individual other than myself, that I am authorized to submit this application.

2015-10 Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water is proposed. Also, attach
map and any other technical information. (see instructions)




SOUTH DAKOTA
WATER PERMIT NO. 8317-3

Date of first receipt of application October 26, 2017.

The Water Management Board approved Water Permit No. 8317-3 on May 3, 2018 for Alexandria Gravel
Products LLC, ¢/o Scott Wirtjes, PO Box 38, Alexandria MN 56308 authorizing the construction of the water use

system and the placing of water to beneficial use subject to the following limitations, conditions and qualifications:

1.

By: Q@AW/ - MAY 1 0 2018

Water Permit No. 8317-3 appropriates 38 acre-feet of water annually at a maximum pump rate of 1.33 cubic
feet of water per second from ponds dug below the water table located in the SE 1/4 SE 1/4 Section 12-
T127N-R53W within the former boundaries of the Sisseton Wahpeton Indian Reservation for an aggregate
washing operation. The project is located approximately 25 miles east of Britton SD.

The water appropriated shall be used for the purpose of industrial use and may not exceed the amount of water
needed for beneficial use.

The water is to be used during the fqllowing described annual period: April 1 — September 30.

The date from which applicant may claim right is October 26, 2017.

One-fifth of the construction is to be completed on or before November 3, 2020.

All construction is to be completed on or before May 3, 2023.
Water is to be put to beneficial use on or before May 3, 2027.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.

QUALIFICATIONS
The pond dug into the water table will be located near domestic wells and other wells which may obtain
water from the same aquifer. The owner of this Permit shall control withdrawals so there is not a reduction
of needed water supplies in adequate domestic wells or in adequate wells having prior water rights.

The Permit holder shall report to the Chief Engineer annually the amount of water withdrawn.

Water Permit No. 8317-3 authorizes a total annual diversion of 3.8 acre feet of water,

WATER MANAGEMENT BOARD

Jeanhe (hoodman, Chief Engineer date
WaterRights Program
Department of Environment and Natural Resources
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Water Rights Program - DENR
Conversation File Documentation

NAME OF PERSON OR FILE: Alexandria Gravel Products LLC
ADDRESS: PO Box 38, Alexandria MN" 56308 COUNTY: Maarshall County
DATE: October 26, 2017 TELEPHONE: cell 320 762-5620

RE: phone conversation with Scott

COMMENTS: |

I contacted Scott with Alexandria Gravel Products regarding the annual volume of water associated
with each application filed.

Based on operating 8 hours a day,5 days a week, April through September at diversion rate of 600
gpm and needing to pump to refill/maintain the pond one out of every three day, he arrived at an
annual volume of 38 acre feet of water.

8 hours/day X 60 minutes/hour X 129 days X 600 gpm X use 1/3 of the time = 38 ac-ft

Scott indicated the pump location from the creek/spring is the green dot on the map.

The use of water will take place generally with 100 feet of the water/sediment ponds.

NAME: (o JMA/




—

RECEIPT

WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Date October 26

,2017

RECEIVED OF Alexandria Gravel Products LLC PO Box 38 Alexandria, MN 56308-6038

The following amount in fees for services rendered as provided for by law:

(o= ey 500 | 00
Fee for Application for Permit No. . ,)\./\:D / 7 ) to Appropriate Water, to construct
and to put water to beneficial use
Fee for Application for Permit No, to Appropriate Water for Future use
Fee to retain Future Use Permit No. after period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and issuing
Water License No. ] /7 3 200 00
Fee for Filing Transfer Form
Fee for
Fee for Issuing New Well Driller's License No. forC.Y.
Fee for Renewal of Well Driller’s License No forC.Y.
Fee for Issuing Well Pump Installer’s License No, - for C.Y.
Fee for Renewal of Well Pump Installer’s License No. for C.Y.
(Any Other Work Provided by Law) TOTAL ’700 00
No. W MM—/
0 8 3 6 8 Chief Engincer Z



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE SOUTH DAKOTA 57501-3182
http://denr.sd.gov

CREATFACES. CReATPLACES.

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 8317-3, Alexandria Gravel Products LL.C

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water
Rights Program, Department of Environment and Natural Resources concerning Water Permit
Application No. 8317-3, Alexandria Gravel Products LLC, c¢/o Scott Wirtjes, PO Box 38,
Alexandria MN 56308.

The Chief Engineer is recommending APPROVAL of Application No. 8317-3 because 1) there
is reasonable probability that there is unappropriated water available for the applicant’s proposed
use, 2) the proposed diversion can be developed without unlawful impairment of existing rights,
3) the proposed use is a beneficial use and, 4) it is in the public interest with the following
qualifications:

1. The pond dug into the water table will be located near domestic wells and other wells
which may obtain water from the same aquifer. The owner of this Permit shall control
withdrawals so there is not a reduction of needed water supplies in adequate domestic
wells or in adequate wells having prior water rights.

2. The Permit holder shall report to the Chief Engineer annually the amount of water
withdrawn.

3. Water Permit No. 8317-3 authorizes a total annual diversion of 38 acre feet of water.

See report on application for additional information.

J eﬁe Goodman, Chief Engineer

January 4, 2018

NOTE: The ponds completed into the water table are not considered adequate wells and
therefore would not be afforded protection under water rights law should fluctuation in
the water levels occur.



REPORT ON WATER PERMIT APPLICATION NO. 8317-3
Alexandria Gravel Products LLC, %, Scott Wirtjes
PO Box 38
Alexandria, MN
December 26, 2017

Water Permit Application No. 8317-3 proposes to appropriate 38 acre-feet of water annually at a
maximum pump rate of 1.33 cubic feet of water per second (cfs) from dugouts located in the
SEY: SEY% Section 12, T127N-R53W, on non-tribal land, within the former boundaries of the
Sisseton Wahpeton Indian Reservation for industrial us in an aggregate washing operation. The
proposed project is located approximately 25 miles east of the town of Britton in Marshall
County, South Dakota.

Review of the Proposed Project

The applicant proposes to place a 600 gpm pump in one of three ponds each measuring 75’ x
150’ x 8" deep. The ponds will be dug below the water table so they will fill naturally. Water will
be pumped from the first pond with water and sediment recycled to the second and third ponds
interconnected with a 12” culvert. The annual volume limitation of 38 acre-feet was based on
operating 8 hours a day, 5 days a week, April through September at a diversion rate of 600 gpm
and needing to refill/maintain the ponds one out of every three days.

Review of the Water Source

The water source is a glacially derived outwash (sand and gravel) which has not been mapped or
well understood. A test hole immediately in the vicinity of the proposed project indicates that
there is rock and gravel from ground surface to a depth of 7 feet (Water Rights, 2017). The
outwash is at the surface and is readily recharged by precipitation.

The Water Rights Program does not monitor any observation wells completed into the glacial
outwash in this area. In other parts of the state, water levels in the outwash have been monitored
and do respond to climatic conditions, rising during wet years and declining during dry years.
During dry periods, the water levels in the area may decline such that water availability from the
dugout may be a problem. However, because the outwash is readily recharged by precipitation,
the discharge by the proposed project will equal the recharge. That is, water recharged in most
years will be water discharged.



Review of Existing Water Rights

There are no other existing water rights/permits appropriating groundwater or nearby domestic

~wells so interference with other existing water rights will not be an issue. The nearest domestic
well on file is located approximately one mile north and thirty feet lower in elevation of the
proposed project (Water Rights, 2017). The well completion report indicates a source of water
that is different than that of the proposed project.

Therefore, there is reasonable probability that there is unappropriated water available and that
this appropriation can be made without adversely impacting existing water rights or domestic
use.

Conclusions ,

1. Water Permit Application No. 8317-3 proposes to appropriate 38 acre-feet of water
annually at a maximum pump rate of 1.33 cfs.

2. Water is available from the water source, although during dry periods, the water levels
may decline such that water availability from the dugout may be a problem.

3. There is reasonable probability that there is unappropriated water available for this use
and that this appropriation can be made without adversely impacting existing water rights
or domestic use.

A T e

Aaron R. Tieman
Natural Resources Engineer 11
DENR, Water Rights Division

W by%

Mark D. Rath
Natural Resources Engineer II1
DENR, Water Rights Division

References

Water Rights. 2017. Water Well Completion Report Files. SD DENR-Water Rights Program, Joe
Foss Bldg., Pierre, SD.



% - DEPARTMENT of ENVIRONMENT
W “and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

(AT FAces GREAT PLACES.

January 4, 2018

Marty Borgen
45033 111" Street
Claire City SD 57224

Dear Mr. Borgen:

Alexandria Gravel Products filed a water permit application to pump water from ponds dug below the
water table for use at an aggregate washing plant. The application states you are the landowner where
the ponds will be located in the SE % SE % Section 12-T127N-R53W.

Please find attached the staff report, recommendation and publication notice regarding Water Permit
Application No. 8317-3. The notice is to be published in the Britton Journal, Aberdeen American News
and Watertown Public Opinion on January 10, 2018.

If you have any questions regarding the application, please feel free to contact me.
Sincerely,
Eric Grontund

Water Rights Program, DENR
605 773-3352

Eric.gronlund@state.sd.us

enclosures



ﬁ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

AT Fnces. CReAr Peaces.

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPERS RIGHT AWAY.

January 4, 2018

Alexandria Gravel Products LLC
c¢/o Scott Wirtjes

PO Box 38

Alexandria MN 56308

Dear Mr, Wirtjes:

Water Permit Application Nos. 8316-3 and 8317-3 for industrial use have been examined and found to comply
with the South Dakota Water Laws and applicable rules. A notice has been sent to the Britton Journal printed at
Britton SD (Ph # 605-448-2281), the American News printed at Aberdeen SD (Ph # 605-225-4100) and the
Public Opinion printed at Watertown SD (Ph # 605-886-6901). You will need to contact the newspapers and
authorize publication of this notice. For your information, a copy of the notice, the recommendations of the
Chief Engineer and reports on the applications are enclosed. Please review the notice prior to publication and

notify this office, if you have any corrections or questions.

Be sure to contact the above newspapers to authorize publication of your Notice and to arrange for payment.
Early contact with the paperss can eliminate delays. Upon receiving authorization from you, the publisher has
been instructed to publish your notice. The newspaper has also been instructed to send us the Proof of
Publication. We must receive Proof of Publication before action can be taken on the application.

Sincerely,

b Mol

Eric Gronlund
Natural Resources Engineer
(605) 773-3352

enclosures
NOTE: If you plan to contest any part of the Chief Engineer's recommendations, you must file a petition

pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the applications.



Instruction to Newspaper - Publish the Notice on January 10, 2018, The applicant is responsible for payment.

NOTICE OF APPLICATION NOS. 8316-3 and 8317-3 to Appropriate Water

Notice is given that Alexandria Gravel Products LLC, ¢/o Scott Wirtjes, PO Box 38, Alexandria MN 56308 has
filed the following applications for a water permit. Application No. 8316-3 proposes to appropriate 38 acre-feet
of water annually at a maximum pump rate of 1.33 cubic feet of water per second from an excavation along a
spring located in the SW 1/4 NW 1/4 Section 35-T129N-RS54W within the former boundaries of the Sisseton
Wahpeton Indian Reservation for industrial use in an aggregate washing operation. Water is to be diverted to
water/sediment ponds located in the S 1/2 NW 1/4 Section 35-T129N-R54W for use. The project is located
approximately 20 miles northeast of Britton SD.

Application No. 8317-3 proposes to appropriate 38 acre-feet of water annually at a maximum pump rate of 1.33
cubic feet of water per second from ponds dug below the water table located in the SE 1/4 SE 1/4 Section 12-
T127N-R53W within the former boundaries of the Sisseton Wahpeton Indian Reservation for industrial use in
an aggregate washing operation. The project is located approximately 25 miles east of Britton SD.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application Nos. 8316-3 and
8317-3 with qualifications because 1) unappropriated water is available, 2) existing rights will not be unlawfully
impaired, 3) it is a beneficial use of water, and 4) it is in the public interest. The Chief Engineer’s
recommendations with qualifications, the applications, and staff reports are available at
http://denr.sd.gov/public or contact Eric Gronlund for this information, or other information, at the Water Rights
Program address provided below.

Any person interested in opposing or supporting the applications or recommendations must file a written
petition with BOTH the applicant and Chief Engineer. The applicant must file a petition if contesting the Chief
Engineer's recommendation. The Chief Engineer's address is "Water Rights Program Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-3352)” and the applicant's mailing address is given above. A pet1t1on filed
by either an interested person or the applicant must be filed by January 22, 2018.

The petition may be informal, but must include a statement describing the petitioner's interest in the
applications, the petitioner's reasons for opposing or supporting the applications, and the signature and mailing
address of the petitioner or the petitioner's legal counsel, if legal counsel is obtained.

If the applicant does not contest the recommendation of the Chief Engineer and no petition to oppose the
applications is received, the Chief Engineer shall act on the applications pursuant to the recommendations with
no hearing held before the Water Management Board. If a petition opposing the applications or contesting the
recommendations is filed, then a hearing will be scheduled and the Water Management Board will consider the
applications. Notice of the hearing will be given to the applicant and any person filing a petition.

Steven M. Pirner, Secretary, Department of Environment and Natural Resources. Published once at the total
approximate cost of
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AFFIDAVIT OF PUBLICATION

2

RECEIVED

STATE OF SOUTH DAKOTA, County of Marshall. |

Douglas M. Card of said

FEB 07 2018
WATER RIGHTS

. PROGRAg .
county, being first duly sworn on oath says that he is publisher of tpe BRITTON JOURNAL, a
- weekly newspaper printed and published in the City of Britton, in the County of Marshall,

s e uETLY) ™1 and has full and personal knowledge of all the facts herein stated; that said newspaper isa
' NOTICE OF AP PLIC:}]'HON 1 . legal newspaper and has a bona-fide circulation of at least two hundred copigs weekly and
Noi'p?rlo‘;';:;dvggtl;m +" has been published within said County for fifty-two successive weeks, next prior to the pub-

Notice is given that Alexandria -
Gravel Products LLC, c/o Scoft !

Wirtjes, PO Box 38, Alexendria
MN 56308has filed the following
applications for a water permit.
"Application No. 8316-3 propises™

to appropriate 38 acre-feet of wa- !

‘ter annually at a maximum pump

-rate of 1.33 cubic feet of water per-—
second from an excavation along ;

' a spring located in the SW 1/4

' NW 1/4 Section 35-T120N-R54W |
-

within the former boundaries of

the Sisseton Wahpeton Indian i
Reservation for industrial use in ;

. an aggregate washing operation.
. Water s to be diverted to. water/
- sediment ponds located in the §

1/2. NW 1/4 Section 35-T129N: .
R54W for use. The project is ]
located approximately 20 miles :

" ‘northeast of Britton SD.

Application No. 8317-3 proposes ‘

- to appropriate 38 acre-feet of wa- -

. ter annually at a maximum pump

.. rate of 1.33 cubic feet of water per

f

second from ponds dug below theJ

. water-table located in the SE 1/4
|-SE 1/4 Section 12-T127N-R53W

within the former boundaries ofl

© the. Sisseton Wahpeton Indian]

Reservation for industrial use in an|
*aggregate washing operation. The

. project is located approximatel

25 miles east of Britton SD.

lication of the notice herein mentioned and is printed wholly or in part in an office at said
place of publicati

that the DE O;UR. —/) 075(/ [] MJWJ i
73/ -3 and $BIF -3¢0 &‘7/207/0,77’1407@

a printed edpy of which, taken from the paper in which the same was published, is attached
i to this sheet and is a part of this affidavit, was published in said newspaper at least

once each week for m successive weeks, on the day of each week on which said
newspaper was regularly published, to wit:

{
|
1
;

that the full amount of the fee charged for the publication of said notice inures to the benefit
of publisher of said newspaper, that no agreement or understanding for the division thereof
has been made with any person, and that no part thereof has been agreed to be paid to any
other person whomsoever, and that the fee for the publication thereof

— . z/
7 LLL 1l

s

e ”'D.E‘LLARS

Subscribed and sworn to before me this

ADUAS TSN

+ Pursuant to SDCL 46-2A—§j

" the Chief Engineer recommen

. of water, and 4) it is in the pub

. tecommendations with qualifica;

- cations because 1) unappropr
. ated water is available, 2) exist
. ing rights will not be unlawfuily

Rights Program, Foss Building,

APPROVAL of Application Nosf™

8316-3 and 8317-3with qualifi:

impaired, 3) it is a beneficial uss
lic interest. The Chief Engineer”

tions, the applications, and staf
. feports are available at hitp:
denr.sd.gov/public or contact Brig
Gronlund for this information, o
bther information, at the Wate
Rights Program address provide

1 below.

!

. .
Civannmmandatian

Any person interested in op-
posing or supporting the applica- '
tions or recommendations must
file a written petition with BOTH
the applicant and Chief Engineer.
The applicant must file a petition
if contesting the Chief Engineer's

" Tha- (hiaf

523 E Capitol, Pierre SD '§7501 . ¢
(605 773-3352)” and the appli- -

cant’s mailing address is given -
above. A petition filed by either .
an interested person or the appli-
cant must be filed by January 22, |
2018. ’ l

-act_ on the AppliCANons pursu- |
p‘ant to the recommendations with
. 1o hearing held before the Water
.Maoagement Board. If a petition 4
opposing the applications or con- |

| ing the applications, and the sig-
“pature and mailing address of the

The petition may be informal, -
but must include a statement de-
scribing the petitioner’s interest in
the applications, the petitioner’s
reasons for opposing or support-

petitioner or the petitioner’s legal . }

counsel, if legal counsel is ob-

tained. o, !
If the applicant does not con- |

‘| test the recommendation of the

Chief Engineer and no petition
to oppose the applications is re-
ceived, the Chief Engincer shall

-testing the recommendations is
 filed, then a hearing will be sched-

-Board will consider the applica-
ytions, Notice of the hearing will
 be given to the applicant and any
: person filing a petition.

Steven M. Pirner, Secretary,
{Department of Environment and

.uled and the Water Management

jNatural Resources : t
{Published once at the total ap- !
i‘pltoximate cost of $35.51 [




{No. 398068)
{January 10, 2018 - 1T}

NOS. 8318-3 and 8317-3

.
!

|

{ NOTICE OF APPLICATION
t to Appropriate Water

AF F ]])AVIT OF P UBLICATION Notice Is glven that Alexandria Graval

Products LLC, c/o Scott Wirtjes, PO Box
38, Alexandria MN 56308 has filed the
following applications for ‘a water permilt.
Appiication No. 8316-3 proposas to ap-
propriate 38 acre-feet of water annually at
Pe maximum purmp rate of 1.33 cubic faot

STATE OF SOUTH DAKOTA}

un

\ &long a spring located In the SW 1/4 NW
+ /4 Section 35-T129N-R54W within the
1 feemer boundarias of the Sissston Wah-
; peton Indian Rgservation for Industrial

mentioned; That affiant is an employee and principal clerk of said publisher and has of Britton SD.
personal knowledge of all facts stated in this affidavit; That the advertisement Appfcatior No_ 8317-3 prapases t oo

headed: , propriate 38 acre-feet of water dnnually at
g 0 2 maximum pump rate of 1.33 cubic feet
o of water per second from ponds dug be-

J |

tow the water table located in the SE 1/4 .
SE 1/4 Section 12-T127N-RS3W within the
fermer boundaries of the Sissaton Wah-
peton Indian Reservation for industrial use }
In an aggregate washing operation. The
projact,is located approximatety 25 miles -
8ast of Britton SD.

a printed copy of which is hereunto attached, was printed and published in the regular . ;’:;e;ugm 33%342:2;%% \}f\t %?.;L z;;;:
and entire issue of said newspaper, and not in a supplement thereof, once each cation Nos. 8316-3 and 8317-3 with auall
}P . fications becauss 1) unappropriated water

for Successive | Is avallable, 2) existing rights will not be

porting the applications, and the signature
and mallingaddress of the petitioner or the

is obtalnad.

if the applicant’ doas not contest the
recommendation of the Chief Enginesr
; and no petition to oppose the applica-

- tions Is recelved, the Chisf Engineer shall
A J act on the epplicatlons pursuant to the

3 Coun! recommarndations with no hearing held

¢ Notary Public, Brown RLY S Management Board., i

a petition” opposing the applications or
contesting the recommendatlons Is filed,
then & hearing will be scheduled and the’

the applications. Notice of the hearing will

be given to the applicant and any person
fiing a petition. !

~Mvy ¢Ommnission expires” " Marchi 20 2019 ’ - Stoven M. Pimer, Secretary, Department
M}' <o 155101 €XpIres —-—Ma ch 20’ N i) of Environment and Natural Rasources. |

| o el O Published once at the total approximate

Loostatseare T
JAN 16 2018 AR
WATER RIGHTS

PROGRAM

i3
Daily Circulation / e_? 4 petitioriar's logal counsel, If legat counsel

Water Management Board will consider §

of water per second from an excavation -

" - . . . use in an aggregate washing operation, &
NEWS is a daily newspaper of gencral circulation, printed and Water is to be diverted to water/sediment |

published fin Aberdeen, Brown County, South Dakota, by the Aberdeen News ' gg?%szgasies‘i W the 112 f‘_ir‘]'_'ve%osjzztﬁo‘: !
Company, a corporation, and has been such a newspaper during the times hereinafter located approximately 20 miles northeast

— : ' o’ 2018 | untawhully impaired, 3) 1t is & beneficlal use
The ﬁr_sx,p’ubhcatlon. bemg. made on the /[) day Of ‘7 2018 i of water, and 4) it is In the public interast. :
The second publication being made on the day of ) ‘4 Trlwt: cm;:i e:glneegse reco;'nrr:lsndalions ;
. . . . with qualifications, applications, and
The third publlcatlon bemg made on tht;’«l dday ‘f)‘f ) 220(:188 [f . staff reporis are available at hitp:/denr. .
urth icati i ade on the ay o ; Sdgovipublic or contact Eric Gronlund -
The fo pu‘bhc?tlon t?emg madge o d Y f 2018 j for this information, or other information, '
The fifth publication being made on the ay o = § atthe Water Rights Program address pro- |
The sixth publication being made on the day of ,2018 | vided below. : |
That said newspaper is a legal newspaper published five flays or more pach »_veek, . Ay person inferestsd in opposing or
with a bona fide circulation of more than two hundred copies daily; published in the supporting the applications or recom- '
. s : B fi than one year prior to the } mendations must file a written petition ;
English language within the said county of Brown for more yearp . Whth BOTH the applicant and Chief Engl- |
first publication of said notice; and printed in whole in an office maintained at ge " neer. The app“cé:t muist il & petitor i
. . . . i e contesting the Chlef Engineer’s recom-
place of publication of said newspaper; That the whole/ a:/nount of t:.e :s'e paid for] l mendaﬂ:!; o et E:gmeer_s o
3 oats ice i / which 1nsures solely ‘is "Water Rights Program, Foss Bullding, |
publication of the a{mexed 'notlce is$ 1 £, > e for 8 division 523 € Gapltos, Pirra 50 &7501 1608 o1,
to the benefit of said publisher; That no agreement or understan utlf:; orf oy 3352 and the applicant's malllng address |
i ; and That no part thereof has been fs glvan above. A petition filed by either an
thereof had been made with any other person; P _ inforostad pereon or e sommeer ey |
agreed to Ever. iled by Jarivary 22, 2018,
The patition rh;.xy be informa, "but must !
/0 Rfi“ nctude a statement describing the pe- i
. . - ~ fitioner’s intérest in the applications, the -
Subscribed and“$worn to before me this . day o 2018 etitidner's reagons for opposing o sup- !




Form 8

PROOF OF PUBLICATION

RECEIVED
JAN 18208

-WATER R|GHTS
PROGRAM

—STATE OF SOUTHDAKOTA )
' : )SS

County of (‘/0
Tackoe Wlethestad.

certify that the attached printed Notice was taken
from the _W[a e toun

Tublic O P; alen
orinted and published in_\A\ ] atefown

County of OO d 4 h5+oﬂ and

state of South Dakota. The notice was published

in the newspaper on the followmg date:

J/cu\un)r 10 oL%

4* 0. 27

Cost of Printing

Baths. (ottaskdd

jp—

(Slgnamre)

A’(‘,MM\WMC

ey

(Date Signed)

e TR

DEPARTMENT |
OF ENVIRON-

MENTAND
NATURAL RE-

|
SOURCES ,

NOTICE OF APPLICATION
NOS. 8316-3 and 8317-3 to
Appropriate Water
Notice is given that Alexanddia
Gravel Products LLC, clo Scott
Wirties, PO Box 38, Alexandria’
MN 56308 has filed the following
applications for a water permit,
Agplication No. 8316-3 proposes
to appropriate 38 acre-feet of
water annually at a maximum
pump rate of 1.33 cubic feet
of water per second from an
excavation along a spring located
in the SW 1/4 NW 1/4 Section
35-T120N-R54W  within  the
former boundaries of the Sisseton
Wahpeton Indian Reservation for
industrial use in an eggregate
washing operation. Water is to
be diverted to water/sediment
ponds located in the S 172 NW
14  Section 35-T128N-RS4W
for use. The project is located
approximately 20 miles northeast

of Brittan S0.

Application No. 8317-3 proposes
to appropriate 38 acre-feet of
water annually at a maximum
pump rate of 1.33 cubic fost of
water per second from. ponds
dug below the watar table located
in the SE 1/4 -SE 1/4 Section
12-T127N-R53W  within  the
former boundaries of the Sisseton
Wahpeton Indfan Reservation for
industrial use in &n aggregate
washing operation. _The project
is located approximately 25 mies
east of Britton SD. :
Pursuant to SDCL 46-2A-2, the (

Chief Engineer recommends
APPROVAL “of Application
Nos, 8318-3 and 8317-3 jwith |
qualifications because 1) .
unappropriated water is avallable, |
2). existing rights will not be |
unlawfully -impaired, 3) it is a
beneficial use of water, and 4) It |
Eslnlhepublk: Imarest. TheChlef
r's with |
quahﬁcaﬁom the applications,
and staff reports are avaliable '
at  hitpiiidenrsd.govipublic  or
contact Eric Groniund for this
information, or other Information,
at the Water Rights Progrem !
address provided below, '
Any person interested in opposlng .
of supporting the applications
or recommendations must file a
written petition with BOTH the
applicant and Chief Engineer.
The applicant must file a !
peﬂbon rf centesting the Chhf
60K
The Chief Enginsar's sddress |
B ™Wals7 e , Foss
Building, 523-E Capitol, ' Pierre
S0 57501 (605 773-3352)" end
the appiicant's malling "address
is givan abovs. A patition™iad by
either an interested person of the
applicant must be filed by January
22,2018, i
The pelition may be informal,
but must include a statemant
describing the . petitioner's
Interast in the applications, the ' -
pet-ioner's reasons for opposing
or -supporting the applications,
an the signature and mailng
ed. ess of the petitioner of ‘the
pet doner's legal counsed, i iegal
counsel is obtained.

If the apphcant does not contest
the recommendation of the Chiet
Enginser and no pelition to op-
pose the applications Is received,
the Chief Engineer shall act on
the applications pursuant to the -

recommendations with no hearing | i

-held before the Weter .Manage-:

meht Board. If a patition opposlng;
the applications or contesting the
racommandations is filad, then a:
hearing wil be scheduled and the
Water Management Board will
conskier the applications. Notice
of the hearing will be given to the
applicant and any penon ﬁllng a
petition. y i
Pubilished once atan al prox
mate cost of $62.27,

| anuary 10,2018) J



January 22, 2018

RECEIVED
JAN 2 3 2018

WATER RIGH
PROGRAMTs

WATER RIGHTS PROGRAM
FOSS BUILDING

523 E CAPITAL

PIERRE SD 57501

RE: Application No. 8317-3
Objections and Concerns
Dear Chief Engineer,

We are writing to object to the granting a permit for water rights as requested in Application Number 8317-3.

INTEREST. We are interested in the application for the following reasons:

1.
2.
3.

We live approximately one-half mile south of the proposed porids. -
We use water for similar aggregate washing purposes about 1/4 mile south of the proposed ponds.

We own farmland used for crops and livestock pasture adjacent to and in the general vicinity of the
proposed ponds.

OBIJECTIONS. We are objecting to the application for the following reasons:

1.

Area Farmsteads. We are concerned that the proposed water use will adversely affect area farmsteads
not noted or discussed in the Chief Engineer’s Recommendation. A map is attached showing the location
of nearby residences of Vivian Monson, Keith and Holly Butrum, and Terry and Mary Kay Monson.
These residences currently use rural water for household purposes, but Butrums use an existing well for
livestock watering. The property was homesteaded in 1892 and there has been a well on the property
for as long as anyone can remember. Sometime in the 1950's, some changes were made, but no one can
remember if the old well was refurbished or a new well was dug. Butrums typically have approximately
150 head of cattle which would be watered from the well.

Area Farmland. We are concerned that the proposed water use will adversely affect water available for
crops and grass on area fields and pastures, which was not discussed in the Chief Engineer’s
Recommendation. Maps are attached showing area land owned by Monson and Butrums to show the
close proximity of the proposed ponds to the existing crop and livestock grazing uses. If the water table
is lowered, less water will be available for crops.

Livestock Water Supply. We are concerned that the proposed water use will adversely affect area
livestock watering sources such as dugouts, dams, and ponds, none of which are mentioned in the Chief
Engineer’s Recommendation. A map s attached showing the location of a dugout used for livestock
watering. Other water sources may be affected by a lowering of the water table.

Area Commercial Operations. We are concérned that the proposed water use will adversely affect the
viability of existing aggregate washing ponds located approximately 0.25 miles south of the proposed
ponds, and the existing ponds were not discussed in the Chief Engineer’s Recommendation. A map is

Page 1



attached showing the location of similar aggregate washing ponds located in the NE1/4 13-127N-33W.
These ponds are used for a gravel pit located upon the same property. The gravel pit and ponds have
been in use continuously since approximately 1992. A reduction in water levels will adversely affect
Mrs. Monson’s royalties and livelihood. Currently the drought of the last 3 years has resulted in periods
where there is not enough water to operate the existing ponds and the aggregate washing operations had
to be suspended for weeks at a time. Increasing the number of ponds in the area will adversely impact
the existing operations, resulting in more shut-down time and thus reducing sales.

5. Existing Drought Conditions. In the past 3 years, rain and snowfall amounts have been below average,
resulting in drought conditions. The local groundwater supply comes from natural springs located west
of the proposed ponds. Flow from the springs has decreased dramatically in the last few years, as much
as 80%. We are concerned that additional surface use will adversely affect water available for crops,
pasture, and livestock,

Respectfully submitted,

.

%W Dated: /'~ R2 —22/8
VIVIAN MONSON

11055 449TH AVE

VEBLEN SD 57270

llmﬁ &M Dated: \-&l*@éﬂg
KEITH R. BUTRUM
11056 449TH AVE
VEBLEN SD 57270

Page 2
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HOUSEHOLD LOCATIONS

Nearby household locations for App. No. 8317-3
Approx. one-half mile south of proposed ponds
1--Vivian Monson

2--Keith & Holly Butrum

3--Terry & Mary Kay Monson

Google Earth

© 2018 Google




| EXISTING PONDS AND PIT

Monson gravel pit and ponds located directly south F'J ¥
of proposed ponds S e
NW1/4 13-127N-53W

e

Google Earth

©2018 Google




LIVESTOCK WATER SOURCES

NW1/4 18-127N-52W
Livestock Dugout

© 2018 Google
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Z‘_ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

. denr.sd.gov
CAeaTFgES GReu FucES February 7, 2018
NOTICE OF HEARING
TO: Alexandria Gravel Products LLC Vivian Monson
Scott Wirtjes . 1105 449" Avenue
PO Box 38 Veblen SD 57270
Alexandria MN 56308
Keith R Butrum
11056 449™ Avenue

Veblen SD 57270

FROM: Jeanne Goodman, Chief En

-% ;-;
dﬂ

Water Rights Program .‘"'1“';9'5'3
SUBJECT:  Notice of Hearing on Water Permit Application No. 8317-3, Alexandria Gravel
Products LLC

A petition was filed in the matter of Water Permit Application No. 8317-3 in response to the Notice of
Application published in the Britton Journal and Public Opinion. This notice schedules a hearing on
Application No. 8317-3 before the South Dakota Water Management Board.

Water Permit Application No. 8317-3 proposes to appropriate 38 acre-feet of water annually at a
maximum pump rate of 1.33 cubic feet of water per second from ponds dug below the water table
located in the SE 1/4 SE 1/4 Section 12-T127N-R353W within the former boundaries of the Sisseton
Wahpeton Indian Reservation for industrial use in an aggregate washing operation. The project is
located approximately 25 miles east of Britton SD.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 8317-3
with qualifications because 1) unappropriated water is available, 2) existing rights will not be
unlawfully impaired, 3) it is a beneficial use of water, and 4) it is in the public interest.

The Water Management Board will consider Application No. 8317-3 at 10:30 AM (Central Time) on
Thursday, May 3, 2018, in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol
Avenue, Pierre SD. The agenda time is an estimate. Parties will be provided written notice if there is
a change to the hearing time or date.

The Chief Engineer's recommendation is not final or binding upon the Board. The Board is authorized
to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny the application after it reaches a
conclusion based on the facts presented at the public hearing.

The May 3, 2018, hearing date will be automatically delayed for at least 20 days upon written request
to the Chief Engineer from the applicant or any person who has filed a petition to oppose or support
the application. The request for an automatic delay must be filed by April 23, 2018. If an automatic



delay is requested, the hearing will be rescheduled for a future Board meeting and personal notice will
be provided to all petitioners regarding the time, date and location.

The hearing is an adversary proceeding and any party has the right to be present at the hearing and to
be represented by a lawyer. These and other due process rights will be forfeited if they are not
exercised at the hearing. Decisions of the Board may be appealed to the Circuit Court and State
Supreme Court as provided by law.

Contact Eric Gronlund at the above Chief Engineer’s address to request the staff report,
recommendation, application or any other information. Notice is given to individuals with disabilities
that this hearing is being held in a physically accessible place. Please notify the Department of
Environment and Natural Resources at least 48 hours before the hearing if you have a disability for
which special arrangements must be made at the hearing. The telephone number for making
arrangements is (605) 773-3352.

Enclosed is a copy of the report, recommendation, affidavits of publication and the petition filed in the
matter of Water Permit Application No. 8317-3. State law directs the Chief Engineer to provide Water
Management Board members with a copy of all pleadings including petitions for each proceeding. The
information being provided to you is also being sent to the Board members in advance of the hearing.
In addition, enclosed are two documents intended to acquaint parties with the hearing process entitled
“Procedure for Hearings before the Water Management Board” and “Summary of South Dakota Water
Laws and Rules.” You are encouraged to review these documents prior to the hearing,.

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 orif a
property right may be terminated, any party to the contested case may require the agency to use the Office
of Hearing Examiners by giving notice of the request to the agency no later than ten days after service of a
notice of hearing issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being
provided by direct mail to you, and the applicable date to give notice to the Chief Engineer is February
20, 2018. However, since this particular matter is a water permit application and not a monetary
controversy in excess of $2,500.00 or termination of a property right, the Chief Engineer disputes the
applicability of this provision and maintains that the hearing must be conducted by the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will
be held and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28;
SDCL 46-1-1 thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-
2A-12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2
thru 46-5-30.4, 46-5-31 46-5-32 thru 46-5-34.1, 46-5-38 thru 46-5-39, and 46-5-46; Board Rules
ARSD 74:02:01:01 thru 74:02:01:24.02 and ARSD Chapter 74:02:04.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at
(605) 773-3352 or eric.gronlund(@state.sd.us.

enclosures

c: Ann Mines Bailey, Assistant Attorney General



CERTIFICATION

I hereby certify that on February 7, 2018, 1 have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice of Hearing dated
February 7, 2018, regarding notice of hearing for Water Right Permit Application No. 8317-3, as
addressed below:

Alexandria Gravel Products LL.C Vivian Monson
Scott Wirtjes 1105 449" Avenue
PO Box 38 Veblen SD 57270
Alexandria MN 56308

Keith R Butrum

11056 449™ Avenue

Veblen SD 57270

Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

Lo Lclindf,

Eric Gronlund ~ *
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this 2 1 day of February, 2018

/
Karen Schlaak

Notary Public
My Commission expires April 1, 2019

s FAREN SCHLAAK %’
EE NOTARY PUBLIC
Yy  State of South Dakota ™
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Procedure for Hearings before the Water Management Board

The Water Management Board’s function is to regulate and control the development, conservation, and
allocation of the use of water according to the principles of beneficial use and priority of appropriation.
In this role, the Water Management Board conducts contested case hearings on water right permit
applications. This document is intended to acquaint participants in hearings of general procedures before
the Board.

The Board is a citizen board consisting of seven members appointed by the Governor. They are from
varying backgrounds and locations around the state. The Board has meetings approximately every two
months. '

South Dakota codified laws (SDCL) and administrative rules (ARSD) govern water rights. The laws and
rules may be downloaded at DENR’s website at http./www.state.sd us/denr/denr html. Laws of interest
include SDCL Chapters 1-26, 46-1, 46-2, 46-2A, 46-4, 46-5 and 46-6. Administrative rules to review are
ARSD 74:02:01.

An individual may represent himself in a contested case before the Board or may be represented by legal
counsel. However, an organization, association, partnership, corporation, etc., must be represented by an
attorney. Attorneys that intend to participate in the hearing must mail a Notice of Appearance to all other
parties. Non-resident attorneys must be able to demonstrate compliance with the requirements set forth
SDCL 16-18-2 to practice in South Dakota.

Burden of Proof

The applicant for an permit issued by the Water Management Board has the burden of proving that he is
entitled to the permit. The applicant must therefore be prepared to present the permit application and the
proposed operation to the Board at a contested case hearing. This burden then switches to the petitioning
parties to prove their case. Do not rely on the Department of Environment and Natural Resources
(DENR) to carry the burden of proof. Although DENR makes a recommendation to the Board, this
recommendation is in no way binding upon the Board. While a DENR expert will present their report and
be subject to questioning by the Board and parties on the application, DENR is not an advocate for your
position.

SDCL 46-2A-9 sets forth the four criteria that must be present in order to approve an application. They
are:

1) A reasonable probability that unappropriated water is available for the proposed use;

2) The proposed diversion will not unlawfully impair existing rights’

3) The use is a beneficial use; and

4) The use is in the public interest.

Procedure
You or your legal counsel need to be at the hearing to present your position in a contested case hearing.
The Board Chairman runs the hearing. Address all questions and objections to the Chairman for a ruling.

In some instances the Board will appoint a hearing chairman for preside over prehearing conferences and
prehearing motions. An attorney from the Attorney General’s office is seated with the Board to provide



them legal advice. In addition, the Water Rights Program is represented by legal counsel. This is a
legal proceeding so expect to swear an oath to tell the truth when you approach the podium.

Contested case hearing are conducted pursuant to procedures outlined in SDCL ch. 1-26. Only parties of
record can participate in the hearing by presenting testimony, calling witnesses or cross examining
witnesses. Parties include the applicant and those individuals that have filed a petition as set forth in the
public notice. The following procedure is followed:

1 Opening statements (parties may waive their opening statement)
a. Applicant
b. DENR - DENR will present a brief description of the application
c. Petitioners and Intervenors

2. Evidentiary hearing
a. Applicant (applicant’s opportunity to present testimony and call witnesses)
b. DENR - staff present their report and the Chief Engineer’s recommendation
¢. Petitioners and Intervenors (opportunity to present testimony and call witnesses)

Be prepared to explain your position on the application. Although the Board members have
a great deal of expertise, don’t presume they know anything about your issue before them.
If you’re the applicant, state what the proposed project is, the location of the project,
timelines for completed the project and its benefits. If you are an opponent to the
application, explain where you live in proximity to the proposed project and the adverse
impact of the proposed project.

Parties may call witnesses on their behalf. The Board oftentimes hears testimony from
technical experts, neighbors or other witnesses regarding the proposal. Written
endorsements are subject to the hearsay rule at the time of the hearing since the person can
not be cross examined. Written comments will usually be allowed only if there is no
objection from any other party.

Upon the conclusion of any witness’s testimony, Board members may ask questions of the
witness and all parties will be afforded an opportunity in an orderly manner to cross examine
the witness regarding their testimony. Cross examination is your opportunity to ask
questions of the witness related to their direct testimony. It is not the appropriate time for
you to provide your testimony.

3. Rebuttal — parties are afforded an opportunity to present testimony rebutting a prior witnesses
testimony. Witnesses are again subject to cross examination but only related to their rebuttal
testimony.

4. Closing arguments (summation of your position)
a. Applicant
b. DENR
c. Petitioners and Interveners

5. Board decision. The decision making process occurs in public in front of all concerned and on
the record. Normally, the Board limits discussion to its members but may call on witnesses,
lawyers or parties to clarify a point. Upon making a verbal decision, the Board will direct



either the prevailing party or Water Rights Program’s staff attorney to prepare findings of fact,
conclusions of laws and Final Decision that will be considered at the Board’s next meeting.
The findings are a record of the facts considered by the Board. In the event the Board’s
decision is appealed to court, the findings reflect the facts considered by the Board to arrive at
a decision. The non-prevailing party may waive their rights to findings if they are satisfied
the Board addressed their concerns or have no intention of appealing the decision.

Although hearings may sometimes be considered informal, it is evidentiary hearing. Lawyers cannot
testify or answer factual questions, cross examination is allowed, copies of exhibits must be available for

opposing counsel or parties.

Ex-parte Communication

It is improper for any party to a pending application or contested case proceeding to contact Board
members prior to the hearing. To do so is ex-parte communication with the likely result being the Board
member excusing himself from the proceeding. The Board is very careful to avoid even the appearance
of discussing a contested case hearing that will come before it. Situations do arise where a party requests
to have a Board ruling on a motion prior to the evidentiary hearing. If an applicant or party has an issue
he wishes to raise prior to the hearing, please contact the Water Rights Program and they will put you in
contact with either the Board’s attorney or the Water Rights Program attorney.

Exhibits

Exhibits are pictures, maps or documents you wish the Board to consider in conjunction with your
testimony. Used effectively, exhibits greatly increase the interest and knowledge of the Board. Please
have all exhibits you intend to present marked in advance of the hearing (example — Applicant Exhibit 1,
2 and 3 or Petitioner Exhibit 1, 2 and 3). Provide enough copies of each exhibit for the Board, Water
Rights Program, opposing counsel and other parties. The exchange of exhibits by parties prior to the
hearing is encouraged. Be aware that someone may object to admission of an exhibit. The Board
Chairman will rule whether the exhibit is admissible. All exhibits become part of the record and will not
be returned.

Transcript

A court reporter is present at all contested case hearings. A party wishing to have a transcript of the
hearing should make their own arrangement with the court reporter. DENR will tape the proceeding and
will prepare minutes of the hearing.

Appeal of Board’s Decision

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of
appeal of the Board’s decision must be filed within thirty days from when the signed findings of fact,
conclusions of law and final decision is mailed to parties. The notice of appeal must be in accordance
with procedures established in SDCL 1-26-31.

The best advice is to come to the hearing prepared! If you have question regarding the hearing process,
please contact Eric Gronlund, Water Rights Program at (605) 773-3352.



DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
Summary of South Dakota JOE FOSS BUILDING
PMB 2020
Water Laws and Rules 523 EAST CAPRITOL
s Prepared by Water Rights Program PIERRE SOUTH DAKOTA 57501-3182
REATFACES. GREATPLACES. May 2013 hitp/idenr.sd.goviwr

The following is a summary of South Dakota water laws and rules. This summary is provided as a service of the
Water Rights Program, Department of Environment and Natural Resources for the purpose of introducing the public
to the water rights laws of South Dakota. The actual text of the laws and rules may be viewed at
http://denr.sd.gov/des/wr/laws.aspx.

PLEASE NOTE: This summary is not a substitute for the South Dakota Codified Laws or Administrative
Rules of South Dakota and is not intended to serve as legal advice. In the event there is a difference in
interpretation between this document and South Dakota Codified Law and/or Administrative Rule, the law
and/or rule controls.

ADMINISTRATIVE OVERVIEW

1) Water in South Dakota is owned by the people of the state and not by private individuals. The right to use
water may be obtained under State Law.

Reference: SDCL 46-1-1, 46-1-3, and 46-5-5.

2) South Dakota water rights are administered by a system commonly called the “Doctrine of Prior
Appropriation.” This means the first in time (senior priority) is the first in right, except for individual domestic
use. Priority is established based on the date of filing the application. Uses of water developed prior to or
under development as of March 2, 1955 (surface water) or February 28, 1955 (ground water) may qualify for a
vested water right depending on the type of use involved.

Reference: SDCL 46-1-9, 46-2A-9, 46-2A-12, 46-4-1, 46-4-2, 46-5-4, 46-5-7, 46-5-8, 46-5-34, 46-5-34.1,
and 46-6-3.

3) Domestic use of water takes precedence over appropriative rights.
Reference: SDCL 46-1-5, 46-1-6(7), and 46-1-6(14).
4) The seven member Water Management Board regulates water use, approves and denies permits, validates

vested rights, cancels water right permits or rights, establishes ordinary high and low water marks for lakes as
well as setting lake outlet elevations.

Reference: SDCL 1-40-15, 43-17-21, 43-17-23 thru 43-17-25, 43-17-28, 46-2-9, 46-2-11, 46-2A-7, 46-2A-8,
46-2A-16, 46-4-2, and 46-5-8.1.

DOMESTIC WATER USE - no permit needed

1) The following domestic uses do not require a water right permit;

a. Domestic use of water from other than a common water distribution system that does not exceed 25,920
gallons per day (which is 18 gpm pumped 24 hours per day) or a peak diversion rate of 25 gallons per
minute (gpm) for:



b.

1. Individual farm or ranch use including livestock water;

2. Individual household use for drinking, washing, sanitary, culinary, and other ordinary household
purposes; and

3. Irrigation of a noncommercial family garden, trees, lawn, shrubbery, or orchard that is no larger in area
than one acre. Lawn, tree, and garden watering within a city, town, or from other common water
distribution systems is covered by the system water right.

Note: Drip irrigation systems for noncommercial purposes and not exceeding 18 gpm do not
need to be permitted even if the irrigated area exceeds one acre.

Water use from other than a common water distribution system that does not exceed 18 gallons per minute
(gpm) for:

1. Schools, parks and other public recreation areas;

2. Geothermal heating or cooling of a single household. Most heat pump installations for household
heating and cooling should not require more than 5 to 10 gpm; and

3. Noncommercial on-farm alcohol production.

Reference: SDCL 46-1-6(7), 46-5-50 thru 46-5-52. Water Management Board Rules 74:02:01:01 and

74:02:01:03.

WATER RIGHT PERMITTING

1) Except for the previously described domestic water uses and water distribution systems (e.g. towns, rural water
systems, subdivisions, and mobile home parks) that do not pump more than 18 gpm, all uses of water require a
water right permit pursuant to procedures in SDCL Chapter 46-2A. Water uses supplied from a water
distribution system do not need a separate permit. Examples of uses which require a permit are:

a.

- e e o

Cities, towns, rural water systems, mobile home parks, subdivisions, and other common water distribution
systems that pump more than 18 gpm. Those systems not pumping more than 18 gpm that may expand
and increase pumping above 18 gpm, should obtain a water right permit to establish a priority date.

Note:  Certain water distribution systems that do not pump more than 18 gpm may still be subject to
compliance with Safe Drinking Water Standards. SDCL Chapter 34A-3A. Water Management
Board Rules Chapter 74:04:05.

Domestic use for farm, ranch, household, and livestock use from other than a common water distribution
system in excess of either 25,920 gallons per day (18 gpm continuously for a day) or 25 gpm (peak rate).

Any well that is allowed to flow more than 18 gpm.

Any dam or dugout on a dry draw or nonnavigable watercourse impounding more than 25 acre feet.
Any dam constructed for any purpose on a stream considered navigable.

Irrigation of more than one acre.

Commercial use, even less than 18 gpm, when supplied from other than a common water distribution
system to a truckstop, tourist attraction, eating, drinking, or lodging establishment, commercial
campground and any other business. An existing business without a water right has no right to the use of
water. The commercial user without a water right is not entitled to receive protection in the event of well



interference by a new or future user who has a water right. The new user with a water right will have the
senior priority over an existing user without a water right.

Industrial, manufacturing, gravel washing and mining uses when supplied by other than a common water
distribution system. Temporary water permits may be issued for temporary, short term projects. See
Temporary Water Permitting.

Geothermal use of any amount of water from other than a common water distribution system, for
businesses, churches, schools, or any other building, except for individual homes using 18 gpm or less.

Any use by a school, park, rest area or other public recreation area in excess of 18 gpm when supplied by
other than a common water distribution system.

Any use by a hospital, nursing home or church when supplied by other than a common water distribution
system. '

Fees for permit applications are set by SDCL 46-2-13(2).

Depending on the type of use involved a person who applied water to a beneficial use for works constructed
prior to or under construction as of March 2, 1955 (surface water) or February 28, 1955 (ground water), may
qualify for a vested right pursuant to SDCL 46-1-9 or 46-6-1, if that vested water right has not been forfeited or
abandoned. Vested water right claims may be filed or the chief engineer may require vested water right claims
to be filed pursuant to SDCL 46-5-49 or 46-6-2.

Reference:  SDCL 46-1-3, 46-1-6(3), 46-1-9, 46-1-15, 46-5-1.1, 46-5-6.2 thru 46-5-6.8, 46-5-8.2, 46-5-9, 46-

5-10, 46-5-49 and 46-6-2. Water Management Board Rules ARSD 74:02:01:03.

2) Criteria for granting a water right permit as set forth in SDCL 46-2A-9:

a.

Water must be available for the proposed use.

The water source, whether surface or ground water, needs to be capable of supporting the proposed water
use. For ground water, the average annual use from the water source may not exceed the average
estimated annual recharge with some limited exceptions — please refer to “WELLS, Ground Water
Management” for additional details. ‘

The proposed diversion can be developed without unlawful impairment of existing rights.

Existing rights, including domestic uses of water, may not be unlawfully impaired regardless of whether
the proposed source is surface or ground water. In order for a well to be protected it must meet the
definition of an “adequate” welt — please refer to “WELLS, Well Construction” for additional details.

The use of water must be a beneficial use.

Beneficial use is the use of water that is reasonable and useful and beneficial to the cwner and consistent
with the best utilization of water supplies. In general, beneficial uses of water include, but are not limited
to: 1) domestic, 2) municipal, 3) rural water system, 4) irrigation, 5) suburban housing, 6) commercial, 7)
industrial, 8) recreation, 9) fish and wildlife, and 10) institutional.

The use of water must be in the public interest.



Public interest is not specifically defined in water rights law and is a determination made by the Board
based on testimony at the time of hearing. In making a public interest determination, the Board may
recognize that some issues are within the jurisdiction of local, state and federal entities.

WATER RIGHT PERMIT ADMINISTRATION

1) After approval of a water right permit, the permit owner has five years to complete any construction. The

2)

owner then has an additional four years to put the water to beneficial use.

A water right permit may be amended to extend the time for completion of construction or the time to put the
water to beneficial use. The extension may be granted on account of delays due to physical or engineering
difficulties, due to operation of law, or due to exigent circumstances identified by the Water Management
Board. An application to amend a permit to extend the time for construction or the time to put the water to use
needs to be made prior to expiration of the time period to be extended.

Reference: SDCL 46-2A-1(2), 46-2A-8, and 46-5-26.

An existing water right permit or right may be amended. Amendment examples are: to change the use of
water, to change place of use, to extend time for construction beyond five years, to change diversion points or
to add diversion points. An amendment can not be granted to increase the rate of diversion or volume of water
appropriated under the original permit or if an existing water right will be impaired. An application to increase
the rate of diversion or volume of water will be treated as a new application and will be assigned a new priority
date.

The location of an existing diversion point may be moved or additional diversion points may be added without
application or publication, if:

The water source remains unchanged;

a
b. No additional water is appropriated;

e

If for irrigation purposes, no new land is irrigated; and

o

The Chief Engineer makes a finding that the potential for interference with existing diversions is not
increased.

Reference:  SDCL 46-2A-1(2), 46-2A-12, 46-5-13.1, 46-5-30.4, and 46-5-31.

3) Notice of any sale, grant, lease, conveyance or other transfer of an application, permit, or license to

4)

appropriate water must be filed with the Chief Engineer of the Water Rights Program within 90 days. No
assignment is binding, except upon the parties thereto, unless filed for record in the Water Rights Program.

Reference: SDCL 46-5-30.3 and 46-5-32.

Water right permits can be cancelled for nonconstruction. However, the Board may reinstate any water right
permit with a priority date after March 31, 1977, within three years after expiration of the original construction
period if unappropriated water is available. A new priority date is assigned to a remstated permit. A water
right permit or right can be lost for any of the following three reasons:

a. Abandonment - The water right permit or right owner has no intent to use water and abandons its use.
Once a water right permit or right is abandoned, it can not be reclaimed under the original permit or right.



b. Forfeiture - Occurs by operation of law if water is not used for a three year period without legal excuse. A
"legal excuse" would include, generally, the lack of water, but may include other reasons. Once a water
right permit or right is forfeited, it can not be reclaimed under the original permit or right.

¢. A third violation of a condition of a water right permit or right.

Reference:  SDCI. 46-1-12, 46-2A-8.1, 46-5-36, 46-5-37, and 46-5-37.1. Water Management Board rules
ARSD 74:02:01:36 thru 74:02:01:41.

FUTURE USE PERMITTING

)

The following entities may reserve water for expected future needs pursuant to procedures in SDCL 46-2A:
a. State institution;

b. Municipality as defined in SDCL 9-1-1;

The South Dakota conservancy district or water development districts as defined in SDCL 46A-2-4,
Water user district as defined in SDCL 46A-9-2;

& o

Nonprofit rural water supply company as defined in SDCL 10-36A-1;
Sanitary district as defined in SDCL Chapter 34A-5;

 Irrigation district as defined in SDCL 46A-4; or
Water project district as defined in SDCL Chapter 46A-18.

TR oo

Approval of an application to appropriate water for future use is a reservation of a definite amount of water
with a specific priority date. A future use permit does not grant authority to construct works or put the water to
beneficial use. An additional application is required to construct works and put reserved water to beneficial
use. The fee for a future use application is 10% of the usual fee for an application to construct works and put
water to beneficial use.

Future use permits are subject to review by the Water Management Board every seven years. If the future use
permit is allowed to remain in effect after the seven year review, an additional 10% fee is required.

Reference: SDCL 46-2-13(2), 46-5-38, and 46-5-38.1.

FLOOD CONTROL PERMITTING

1)

Flood control permits are required pursuant to SDCL 46-2A for facilities constructed on a watercourse to
control flooding. Emergency facilities may be constructed without a permit. However, the Chief Engineer of
the Water Rights Program must be promptly notified. Flood control permits are not required for flood control
facilities constructed on dry draws,

Reference: SDCL 46-2A-11, 46-5-47, and 46-5-48.

TEMPORARY WATER PERMITTING

3]

Temporary water permits may be issued by the Chief Engineer when limited amounts of public water are
needed on a temporary basis. For example, permission may be granted to use water for highway and other
construction projects and exploration drilling. A temporary permit is not valid after December 31 of the year in
which the permit was issued and, under certain circumstances, a temporary permit may be rescinded. In



addition, a temporary permit is temporary permission to use public water and does not grant any right of
priority for the temporary use.

Temporary permits may be granted to use water from either public or privately owned sources of water.
Approval of a temporary permit does not grant trespass rights to access the water. Water may be obtained from
municipalities and other permitted water distribution systems without a temporary permit.

Reference:  SDCL 46-5-40.1. Water Management Board Rules ARSD 74:02:01:32 thru 74:02:01:34.02.

WELLS
1) Ground Water Management

a. An adversely impacted domestic well is a well in which the pump intake is at least 20 feet below the top of
the aquifer or, if the aquifer is less than 20 feet thick, is as near to the bottom of the aquifer as is practical
and the water level of the aquifer has declined to a level that the pump will no longer deliver sufficient
water from the well owner’s needs.

Reference: Water Management Board Rules ARSD 74:02:04:20(7)

b. South Dakota water laws do not allow the "mining" of ground water. "Mining" occurs when the average
quantity of water pumped annually from a ground water aquifer exceeds the estimated average annual
recharge to the aquifer. There are a few areas in South Dakota where additional water right permits are
not being approved for this reason. A limited exception to "no mining" is made by SDCL 46-6-3.1 for
water distribution systems. The Water Rights Program maintains more than 1,500 observation wells to
monitor ground water levels.

Reference: SDCL 46-2-14 and 46-6-3.1.

¢. South Dakota water law does not protect artesian head pressure as a means of diversion. In other words, a
well owner is not necessarily guaranteed that water from a flowing well or from a pump placement that
relies on head pressure will always be available. A pump must be capable of being placed 20 feet into the
aquifer or set as near to the bottom of the aquifer as practical if the aquifer is less than 20 feet thick.

2) Well Construction

a. All wells must be completed in accordance with South Dakota Well Construction Standards. A well driller
must be licensed to drill water wells in South Dakota. The driller is required by law to file a copy of a well
completion report with the Water Rights Program within 30 days of completion of each well.

Reference:  46-2A-13, 46-6-9, and 46-6-11, Water Management Board Rules ARSD Chapter 74:02:04

b. Any person who performs work for compensation in the repair of wells or as a well pump installer must
obtain either a well driller’s license or a well pump installer’s license.

Reference: 46-2A-13 and 46-6-9.2,

c. An adequate well is defined as a well constructed to allow various withdrawal methods to be used, to allow
the inlet to the pump to be placed not less than 20 feet into the saturated aquifer or formation material when
the well is constructed, or to allow the pump to be placed as near to the bottom of the aquifer as is practical
if the aquifer thickness is less than 20 feet.

Reference: Water Management Board Rules ARSD 74:02:04:20(6)



3)  Well Owner Responsibilities
a. The owner or equitable property holder is responsible for the well from the time the licensed well driller
successfully completes the well in compliance with the Well Construction Standards ARSD Chapter
74:02:04. The owner shall keep the well capped or covered, in good repair, and in a sanitary condition.
Reference: Water Management Board Rules ARSD 74:02:04:74
b. All flowing wells must be controlled by the owner to produce only the amount of water needed and to
prevent waste of water.
Reference: SDCL 46-2-18, 46-6-10, 46-6-14, 46-6-20, 46-6-21, 46-6-29, and 46-6-30. Water
Management Board Rules ARSD 74:02:04:74,
¢.  When the owner of an existing well constructs a replacement well and does not plan to use the old well, the
old well is considered abandoned and must be plugged. Other abandoned wells must also be plugged. If an
old well is not to be abandoned or will be used, the well must still be valved and controlled, if flowing, or
sealed and capped so that no leaking occurs either underground or at the surface.
Reference:SDCL 46-6-18 and 46-6-27.
DAMS OR DUGOUTS

1) Dams or dugouts of any size on a navigable watercourse or storing greater than 25 acre feet of water located on

2)

3)

4)

3)

a dry draw or on a nonnavigable watercourse require a water right permit.
Reference: SDCL 46-4-1 and Water Management Board Rules ARSD 74:02:01:03.

Dams or dugouts storing 25 acre feet or less of water located on a dry draw or on a nonnavigable watercourse
can be constructed without a water right permit provided a location notice is filed. However, the dam may not
be constructed if it changes the course of the water, interferes with water rights, or wrongfully floods land
owned by others.

Reference: SDCL 46-4-1.1, 46-4-3 and 46-5-2.

The owner of a dam or dugout storing 25 acre feet or less on a dry draw must file a location notice with the
county Register of Deeds and the Water Management Board to avail the owner of the rights provided in SDCL
Chapter 46-4 including establishment of a priority date. The $50.00 filing fee is set by SDCL 46-2-13(1).

Reference:  SDCL. 46-4-3 thru 46-4-6. ’

The Board may not enforce limitations on domestic use of water from dry draw dams except in response to a
written complaint from a person claiming interference with water permits or rights on the same watercourse.
Reference: SDCL 46-2-22

Water Management Board Safety of Dams Rules Chapter 74:02:08 apply to dams that are 25 feet or more in
height (top of dam) or that store 50 acre-feet or more of water (maximum storage to top of dam.)

Reference:  Water Management Board Safety of Dams Rule ARSD 74:02:08:01(7).



6) Beaver dams - No person owning land through which a watercourse passes may prohibit the removal of
obstructions buiit by beavers in a watercourse, if the beavers have obstructed or interfered with the flow of
water through the watercourse in a manner that floods land belonging to others or impairs existing water rights.

Reference: SDCL 46-5-1.2.

ORDINARY HIGH/LOW WATER MARKS AND LAKE OUTLET ELEVATIONS

1) The Water Management Board establishes ordinary high water marks (OHWM), ordinary low water marks
(OLWM) and lake outlet elevations for public lakes.

State law provides that all navigable rivers and lakes are public highways within 50 feet landward from the
water's nearest edge, provided that the outer boundary of such public highway may not expand beyond the
OHWM and may not contract within the OLWM. Thus, the public has the right to use a strip of land up to 50
feet wide below the OHWM beginning at the water's edge or the OL WM. Further, while the public may use the
50 foot strip of land for only "public" purposes, the private adjoining landowner may use the land for any
purpose not inconsistent with the rights of the public.

The meander line is a survey line and is usually not a property line nor is the title of an adjacent landowner
limited to the meander line, except when the land title conveyance clearly states that the meander line is the
property line. Subject to the preceding exception, the meander line defines neither the boundary of a lake or
stream nor the extent of land area owned by the adjacent landowner. The meander line was established during
early government surveys and used to determine the acres of land subject to sale.

Reference:  SDCL 43-17-1 thru 43-17-4, and 43-17-20 thru 43-17-30.
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WEBSTER OFFICE APR 2 3 208
PO Box 615 | 21 West 6th Ave.

WATER RIGHTS
Webster, SD 57274 PROGRAM
SISSETON OFFICE
PO Box9 | 520 2nd Ave. East
Sisseton, SD 57262 DEI.ANEYlNIELSENlSANNESP_c.

RE: Water Permit Application No. 8317-3, Alexandria Gravel Products, LLC

NOTICE OF APPEARANCE

Please reply to Sisseton Office.

Kent Delaney
Gordon P. Nielsen
Thomas L. Sannes

David A. Geyer

Please take notice that David A. Geyer of the Delaney, Nielsen & Sannes, P.C. law firm
of Sisseton, South Dakota enters his appearance in the above referenced matter on behalf of the
Alexandria Gravel Products LLC. All documents and other matters requiring notice or service
shall be made to Alexandria Gravel Products LLC through their legal counsel at the following

address:

Delaney, Nielsen & Sannes, P.C.

P.O.Box 9
Sisseton, Sd 57262

DATED this. 2 day of April, 2018

Alexandria Gravel Products, LLC
P.O.Box 9
Sisseton, SD 57262
(605) 698-7084

Page 1 of 2

WEBSTER OFFICE office (605) 345-3321 | fax {605) 345-3631 | SISSETON OFFICE office (605) 698-7084 | fax (605) 698-7178

www.delaneylawfirm.com



CERTIFICATE OF SERVICE

The undersigned, hereby certifies that on the 24> day of April, 2018, a true and correct
copy of the Notice of Appearance was served via U.S. Mail, first class mail, postage prepaid, by
the undersigned this date as follows, to wit:

Department of Environment and
Natural Resources

Attn: Jeanne Goodman

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3182

Attorney General’s Office
Attn: Ann Mines-Bailey
1302 E. Hwy 14 #1
Pierre, SD 57501

Keith R. Butrum
11056 449" Ave.
Veblen, SD 57270

Vivian Monson
11055 449" Ave.
Veblen, SD 57270
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
http://denr.sd.gov

ReAT FACES BReATPLagES,

MAY 1.0 2018

Alexandria Gravel Products LLC
c¢/o Scott Wirtjes

POBox38

Alexandria MN 56308

Dear Mr. Wirtjes:

Enclosed is Water Permit No. 8317-3 authorizing construction of the water diversion system and
beneficial use of the water, not exceedmg the limits as specified in the Water Permit.

Form 10, Notzce of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed forni after you have finished the system and have put the water to beneficial use.

An investigation can then be scheduled so the water license may be issued, thus completmg the
acquisition of a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

Sincerely,

e Goodman Chief Engineer
Water Rights Program
(605) 773-3352
enclosures

c: David A Geyer, Attorney



Form 12

Report of Examination of Works and/or Application of Water to Beneficial Use
For Permit No. 8317-3

[ have this day, September 6, 2024, made a thorough examination of the water use system constructed by
Alexandria Gravel Products LLC, PO Box 38, Alexandria, MN 56308 of Permit No. 8317-3, bearing the
priority of Qct 26, 2017 authorizing the diversion of 1.33 cu. ft. per second of the waters of ponds dug below
water table level for industrial purposes, in Marshall County.

F. Comments or other permit(s) associated with the project:

I called Mr. Scott Wirtjes, President, (320/760-0982) on September 5, 2024, regarding the Permit. He said
that they have not done any development on the property in accord to what was proposed in the
Application Materials as shown on the accompanying photo of the property.

1=

Darrell DeBoer
Water Rights Inspector Date report completed: September 9, 2024
DENR, Water Rights Program

Lok 0 whee te proposed water/sediment ponds were to be located on September 6, 2024.
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