File No.(77253)

7725A-3
7725B-3
7725C-3

Water Rights Program - File Documentation

NAME: Lenny Peterson
ADDRESS: Hitchcock SD
DATE: 7-23-14 COUNTY: Spink

RE: Notice of Transfer of Ownership

COMMENTS:

Water Permit No. 7725-3 held by Lenny Peterson appropriates 1.93 cubic feet of water per
second (cfs) from one well to be completed into the Tulare:Western Spink Hitchcock Aquifer
(60-100 fect deep) located in the approximate center of the SW 1/4 Section 7 for irrigation of
135 acres located in the SW 1/4 Section 7; all in T113N-R63W was approved July 1, 2013 and
deferred the remaining portion requested on the application.

The remaining portion is 2.64 cfs diversion rate authority for irrigation of 185 acres located in the
§ 1/2 Section 7-T113N-R63W. On October 3, 2013 the Board denied this remaining portion.

Lenny Peterson appealed that decision to circuit court and as of July 23, 2014 a judge’s ruling
has not been made.

On July 23, 2014 a Notice of Transfer was filed by Danny Peterson for the approved portion of
Water Permit No, 7725-3.

Permit No. 7725-3 is being split into Permit No. 7725A-3 (approved portion) and Application
No. 7725B-3 (denied portion under appeal).

Also, on July 23, 2014 Danny Peterson submitted an application to amend Permit No. 7725A-3
by transferring the irrigated acreage and point of diversion to other land. The application to
amend will be Application No. 7725C-3. This application proposes to move the irrigated acreage
and diversion point to the SW 1/4 Section 22-T114N-R63W.

inon Lbpluake-

Karen Schlaak
Water Rights Program
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DENR - Water Rights Basin /q ‘
523 E Capitol Ave James Kiver™ FEB 2 8 2013
Pi D 01-3182 - ! -

terre, SD 375 Newspaper [0, il Frees & Plainsma WATER RIGHTS
ph. (605) 773-3352 ‘ PROGRAM

Application For Permit To Appropriate Water For Irrigation
Type of Application: New I::I Vested Right D Amendment/Correction to Permit No.

(Use predates Mar 2, 1955)
Description of amendment/correction: (i.. change diversion point(s), add diversion point(s), change use, efc.)

1. Name to Appear on Irrigation Permit

{check one) Owner DTenant/lcssce [JOwner's Legal Agent Lenny Peterson

(name and comptete address if different than above name)

Mailing Address 19111 Maple Ave. Hitchcock SD 57348

(Addr_e;) (City) (State) (Zip Code)
Home Phone 605-266-2793 Cell 605-‘553’-4602 Email kpeterson@venturecomm.net

2. Amount of water claimed 457 *CFSor **GPM ***AF Total Acreage 320
(*Cubic Fect per Second)  (**Gallons per Minute)  (***Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Source of water supply  Wells from the Tulare/Hitchcock West James Aquifer

4. Location of pOiIlt of diversion Center of quar{ers

(example - 3 wells in SW1/4 NE1/4 section 12-T104N-R53W)

County Beadle

5. County or counties where water will be used  Beadle

6. Annual period during which water istobe used  March through November

7 . List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)
Land Description Acres Land Description Acres
S 1/2 section 7-113N-63W 320
’50 hns

8. Give a description of the project. (Attach sheet if more space is needed)

I, , the applicant, certify that I have read this application,
haw€ efamined t;:é atfiched map, and that the matters stated are true.

2012-09 Attachments: Attach Form 2A if diversion is from a weli or dugout, or if storage of water is proposed. Also, attach
map and any other technical information. (see instructions)




SOUTH DAKOTA
WATER PERMIT NO. 7725-3 FOR IRRIGATION

Date of first receipt of application February 28, 2013.

The Water Management Board approved Water Permit No. 7725-3 on July 11, 2013 for Lenny Peterson, 19111
Maple Ave, Hitchcock SD 57348 authorizing the construction of the water use system and the placing of water to

beneficial use subject to the following limitations, conditions and qualifications:

1.

=N a W

Water Permit No. 7725-3 appropriates 1.93 cubic feet of water per second (cfs) from one well to be
completed into the Tulare:Western Spink Hitcthck Aquifer (60 - 100 feet deep) located in the approximate
center of the SW % Section 7 for irrigation of 135 acres located in the SW 1/4 Section 7; all in T113N-
R63W.

The remaining 2.64 cfs diversion rate authority for irrigation of 185 acres located in the S 1/2 Section 7-
T113N-R63W is deferred for further aquifer analysis.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water 1s
actually and beneficially applied for irrigation. The water is to be used during the following described annual
period: March 1 — November 30.

The date from which applicant may claim right is February 28, 2013.

One-fifth of the construction is to be completed on or before January 11, 2016.

All construction is to be completed on or before July 11, 2018.
Water is to be put to beneficial use on or before July 11, 2022.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation. '

QUALIFICATIONS
The well approved under this Permit will be located near domestic wells and other wells which may obtain

water from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not
a reduction of needed water supplies in adequate domestic wells or in adequate wells having prior water

rights.

The well authorized by Permit No. 7725-3 shall be constructed by a licensed well driller and construction

" of the well and installation of the pump shall comply with Water Management Board Well Construction

Rules, Chapter 74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section
74:02:04:28.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

WATER MANAGEMENT BOARD

% WM_/ AUG 2 8 2013

JeanneGoodman, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources



SOUTH DAKOTA
REISSUED WATER PERMIT NQ. 7725A-3
(OWNERSHIP CHANGE OF APPROVED PORTIONS OF WATER PERMIT NO. 7725-3)

Date of first receipt of Application No. 7725-3: February 28, 2013.

The Water Management Board approved portions of Water Permit No. 7725-3 on July 11, 2013, for Lenny
Peterson, Hitchcock SD.

On July 23, 2014, an ownershlp change was filed transferring the approved portions of Water Permit No. 7725-3
to Danny Peterson, 38984 189™ St. Hitchcock SD 57348. Water Permit No. 7725-3 is being divided into

Water Permit No. 7725A-3 (approved portion) and Application No. 7725B-3 (denied portion currently under
appeal) to reflect separate ownership.

Water Permit No. 7725A-3 authorizes construction of the water use system and the placmg of water to
beneficial use subject to the following limitations, conditions and qualifications:

1.  Water Permit No. 7725A-3 appropriates 1.93 cubic feet of water per second (cfs) from one well to be
completed into the Tulare:Western Spink Hitchcock Aquifer (60-100 feet deep) located in the approximate

center of the SW % Section 7 for irrigation of 135 acres located in the SW % Section 7, all in T113N,
R63W.

2. The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is

actually and beneficially applied for irrigation. The water is to be used during the following described
annual period: March 1 — November 30.

3‘. The date from which-applicant may claim right is February 28, 2013,

4. One-fifth of the construction is to be completed on or before January 11, 2016.

5. All construction is to be completed on or before July 11, 2018,
6. Water is to be put to beneficial use on or before July 11, 2022,

7. Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.

QUALIFICATIONS

The well approved under this Permit will be located near domestic wells and other wells which may obtain
water from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not a
reduction of needed water supplies in adequate domestic wells or in adequate wells having prior water rights.

The well authorized by Permit No. 7725A-3 shall be constructed by a licensed well driller and construction of
the well and installation of the pump shall comply with the Water Management Board Well Construction Rules,
Chapter 74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

continued



Page 2
Water Permit No. 7725A-3
Danny Peterson

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

WATER MANAGEMENT BOARD

/
By: % W/\A—# .

Jeantfe oodman, Chief Engineer
Water'Rights Program
Department of Environmentvand Natural Resources




DEPARTMENT OF ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

< : 523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
7 e Faces. GheaT PLaces ~ denr.sd.gov

7725A-3

=
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Danny Peterson
38984 189" St
Hitchcock SD 57348

Dear Mr. Peterson:

Enclosed is your Reissued Water Permit No. 7725A-3.

On July 23, 2014, an ownership chémge was filed for the approved portions of Water Permit No.
7725-3 located in the SW % Section 7, T113N, R63W. Based on the 6wnership change, Water
Permit No. 7725-3 has been divided into No. 7725A-3 (approved portion) and Application No.
7725B-3 (denied portion currently under appeal).

Enclosed for your records is Receipt No. 06911 in the amount of $50 which you paid for filing
the ownership change. For informational purposes, the application you submitted to transfer the
irrigated acreage and point of diversion now authorized under No. 7725A-3 to other land is
currently under review.

If you have any questions, please contact our office.

Sincerely,

J G%e Goodman, Chief Engineer

Water Rights Program
605 773-3352

enclosures



Form 2A Supplemental Information
(Compicte applicable portions only) {type ot print)

1. Well Information  (check one or both as applicable) [X]Drilling new well(s)  [JUsing existing well(s)

a) If new wells, how many 2 _ Have test holes been drilled [JYes [®No Drilled by

(if yes, please provide copics of logs)

b) If existing wells, how many __ Provide copy of log(s), if available. Drilled by

c) Well Depth 60-100 Depth to Top of Water Bearing Material Depth to Water from Surface
d ) Distance to nearest existing domestic well:

On applicant's property On property owned by others 1 mile approximately

2. Wastewater Disposal System Information

a) Type of System (i.e. septic tank, drain field)

b) System Capacity (gallons ) ' Year Constructed

¢) Connected to the City of Sanitary System

3. Dugout Information

a) Surface Dimensions Depth

b) Depth to water (ground surface to water level)

4. Water Storage Dams

If the proposed water use system contains one or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If a private engineering firm or government agency was involved in the design of this dam, please give their
name and address:
ST oo e T ) - T b)Freeboard

' . ©) Crest Width

' . Crest Length
d) Height

) Primary Outlet Capacity

If pipe, diameter

c —
R b — f) Secondary Spillway Capacity
yWater Surface 0 / Spillway Width
g) X & Y Slope (e-g 3 to t isatypical slope)

Upstream

Downstream

d
/ ~ 1 h) Surface Area of Impoundment
@ E i) Storage Acre Feet

j) Drainage Area Above Dam Acres

2012-09
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RECEIPT

~ WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources
Date 3/1 ,2013
RECEIVED OF Peterson Farms 19111 Maple Ave Hitchcock SD 57348
The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No, 7 74 S - 5 10 Appropriate Water, to construct 1150 | 00

and to put water to beneficial use
Fee for Application for Permit No. to Appropriate Water for Future use
Fee to retain Future Use Permit No. after period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water LicenseNo. 7 2/ ;QS -3 200 00
Fee for Filing Transfer Form
Fee for
Fee for Issuing New Well Dﬁlicr's License No. forC.Y.
Fee for Rencwal of Well Drilles’s License No forC.Y.
Fee for [ssuing Well Pump Installer’s License No., forC.Y,
Fee for Renewal of Well Pump Installer’s License No. forC.Y.

(Any Other Work Provided by Law) A TOTAL 1350 00

No. 06188
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FORM 2: Application for irrigation in South Dakota €ma, l 0:50 Pri re 5 feoi3
{§ype or print) .

Mail to: (office use only )

PMB 2020 No. Hydrologic Unit RECE |VED

DENR - Water Rights

523 E Capitol Ave Basin FEB - 8 2013

Pierre, SD 57501-3182 Newspaper WATER RIGHTS
ph. (605) 773-3352 PROGRAM

Application For Permit To Appropriate Water For Irrigation

Type of Application: New DVested Right [l Amendment/Correction to Permit No.
(Use predates Mar 2, 1955)
Description of amendment/correction: (i.e. change diversion poini(s), add diversion point(s), change use, etc.)

1. Name to Appear on Irrigation Permit | enny Peterson

(check ane) [X]Owner [ |Tenantlessec [ ]COwner's Legat Agent

{name and complete address if different than above name}

Mailing Address 19111 Maple Ave. Hitchcock SD 57348
(Address) (City) (State) (Zip Code)

Home Phone 605-266-2793 Cell 605-354-4602 Email kpeterson@venturecomm.net

2. Amount of water claimed *CFS or **GPM ***AF Total Acreage 1465
' (*Cubic Feet per Second)  {**Gallons per Minuts)  (***Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Source of water supply  Well

4. I./Ocation Ofpoint Of divel‘sion Center Of quarters
(example - 3 wells in SW1/4 NE1/4 section 12-T104N-RS3W)

County Beadle

5. County or counties where water willbe used  Beadle and Spink

6. Annual period during which water isto be used  May through August

7. List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)

Land Description Agres Land Description Acres
S /2 Section 7-113N-63W 320 [ S 1/2 NW 1/4 of Section 27-115N-63W 80
NW 1/4 Section 11-113N-64W 180 | NW 1/4 17-113N-63W 160
E 1/2 Section 26-113N-63W 320 | SW 1/4 21-114N-63W 160
SE 1/4 Section 26-114N-64W 105 | SW 1/4 22-114N-63W 160

8. Give a description of the project. (Attach sheet if more space is needed)

_

 Z-§F13
1, Lenny Peterson %% , the applicant, certify that I have read this application,

L
have examined the attached map, ahd that the matters stated are true.

2012-09 Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water is proposed. Also, attach
map and any other technical information. (see instructions)




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.‘gnv

February 19, 2013

Lenny Peterson Oscar Inc.

19111 Maple Avenue ‘ Floyd Peterson

Hitchcock SD 57348 : ' 209 27" Street NW
Huron SD 57350

Gentleman:

The Water Rights Program received a number of water permit applications for irrigation in Beadle and
Spink County. The applications in their current form are not complete. Specifically each application will
need to have the following:

Application filing and licensing fee associated with the number of acres proposed to be irrigated.
Amount of water claimed on Item No. 2 on each application.

Number of wells on Item No.3

Breakdown of acres under Item No. 7 by quarter-quarter

Completed Form 2A for proposed well construction

Submit a map referencing section corners with proposed well sites marked and the acres to be
irrigated outlined.

o vk wN e

Lenny has 2 applications filed from the Tulare:Western Spink Hitchcock Aquifer and four applications
from the Tulare:East James Aquifer. Oscar has one application filed from the Tulare:Western Spink
Hitchcock Aquifer.

State law states that if the chief engineer determines that the application is defective in form or
incomplete, it shall be returned to the applicant with a statement of the corrections, amendments, or
changes required within thirty days after its receipt. Sixty days from the date the application is returned
shall be allowed for refiling. If refiled, with corrections made as required with sixty days, the application
shall take priority as of the date of the its original filing.

Please let me know if you have questions

Sincerely,

JorPy
Eric Gronlund

Water Rights Program, DENR
605 773-3352



@‘_ ' DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
- PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

(AT Fces, CReT PLaces:

denr.sd.gov
May 24, 2013

Lenny Peterson
19111 Maple Avenue
Hitchcock SD 57348

Dear Mr. Peterson:

The Department of Environment and Natural Resources (DENR) received 42 applications seeking to irrigate a total
of 8,207 acres of irrigation from the Tulare:Western Spink Hitchcock Aquifer. DENR evaluated whether
unappropriated water is available from the aquifer. Based on priority of filing, the Chief Engineer recommends
approval of ten applications, approval of a portion of the eleventh application and denial of the remaining 31
applications. For your information, the Report to the Chief Engineer on the applications for additional acres is
attached.

Water Permit Application No. 7725-3 for irrigation use has been examined and found to comply with the South
Dakota water laws and applicable rules. The Chief Engineer’s recommendation is for APPROVAL of Application
No. 7725-3 for 1.66 cubic feet of water per second for the irrigation of 116 acres. See attached recommendation.

Water Permit Application Nos. 7752-3, 7755-3, 7756-3 and 7757-3 for irrigation use have been examined and
found to comply with the South Dakota water laws and applicable rules. The Chief Engineer’s recommendation is
for DENIAL of Application Nos. 7752-3, 7755-3, 7756-3 and 7757-3. For your information, the Chief Engineer’s
recommendations are enclosed. '

State law provides that if the Chief Engineer recommends denial of an application, the applicant has 20 days from
the date the recommendation is mailed to state in writing whether they intend to oppose the recommendation at a
hearing before the Water Management Board. Failure to submit a statement of intent to oppose the
recommendation to deny constitutes withdrawal of the application. If you choose to oppose the recommendation,
DENR will provide notice of hearing to be published in accordance with state law (South Dakota Codified Law 46-
2A-4) scheduling a hearing before the Water Management Board. The cost of publication will be the
responsibility of the applicant.

Failure to contact the Water Rights Program by June 13, 2013, will constitute withdrawal of the applications. If
withdrawal occurs, the application filing fees will be refunded in its entirety. If the applications go to hearing
before the Water Management Board and are denied, 75% of the application filing fee is refunded.

In the case of Application No. 7725-3 which is recommended for approval of 116 of the 320 requested acres, you
also have the right to contest the Chief Engineer’s recommendation and provide testimony at the hearing before the
Water Management Board. Pleasc let DENR know if you desire to contest this recommendation and then we will
proceed to public notice.

The ten applications that are recommended for approval are to be public noticed for the July 10 — 11, 2013, meeting
of the Water Management Board. If you oppose the Chief Engineer’s recommendation, early submittal of the
written statement to oppose the recommendation will enable the applications to be public noticed for the July 10 —
11, 2013, Water Management Board meeting. However, the applications for denial can not be taken out of order in
which they were received. If DENR is unable to get the applications with denial recommendations public noticed
for the July meeting the next meeting of the Board is October 2 — 3, 2013.



Please contact me if you have any questions.

Sincerely,

Lo

Eric Gronlund

Water Rights Program, DENR
605 773-3352

eric. gronlund@state.sd.us

enclosures



PMB 2020
JOE FOSS BUHDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

S~ - ' DEPARTMENT of ENVIRONMENT
‘ " and NATURAL RESOURCES

Z st

B

denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO, 7725-3, Lenny Peterson

Pui:suant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 7725-3, Lenny Peterson, 19111 Maple Avenue, Hitchcock
SD 57348. : ‘

The Chief Engineer is recommending APPROVAL of Application No. 7723-3 for 1.66
cubic feet of water per second and 116 acres because 1) there is reasonable probability
that there is unappropriated water available for 116 acres of the applicant’s proposed use,
2) based on prior approved water right permits and the priority of filing of other pending
applications, there is not unappropriated water available from the Tulare;:Western Spink /
Hitchcock Aquifer for the applicant’s proposed use for the remaining 2.91 cfs and 204
acres; 2) the proposed diversion can be developed without unlawful impairment of
existing rights, 3) the proposed use is a beneficial use and 4) it is in the public interest
with the following qualifications: :

1. The well approved under this Permit will be located near domestic wells and other

- wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No. 7725-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom o top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year. '

See report on applic%’on for additional information.

Jeanse Goodman, Chief Engineer
May 24, 2013

NOTE: The applicant at the time of hearing will have to identify the quarter section in
Section 7, T113N, R63W where the well and acres will be located. The applicant will
also need to identify how the irrigation system will be limited to 116 acres. -



e

REPORT TO THE CHIEF ENGINEER
ON

WATER PERMIT APPLICATION NO. 7685-3
MICHAEL WATSON
WATER PERMIT APPLICATION NO. 7716-3
DENIS AND CRAIG SLEPIKAS
WATER PERMIT APPLICATION NO. 7719-3
MARSHALL BROTHERS
WATER PERMIT APPLICATION NOS. 7717-3, 7718-3, 7720-3 & 7721-3
TERRY WIETING  ~
WATER PERMIT APPLICATION NOS. 7722-3, 7723-3 & 7724-3
BRENT AND LELAND KLEINSSASER '
WATER PERMIT APPLICATION NOS. 7726-3, 7727-3, 77533, 7754-3 & 7759-3
OSCAR, INC.
WATER PERMIT APPLICATION NOS. 7725-3, 7752-3, 7755-3, 7756-3 & 7757-3
LENNY PETERSON
WATER PERMIT APPLICATION NOS. 7751-3 & 7758-3
BRAD PETERSON
WATER PERMIT APPLICATION NOS. 7731-3 & 7732-3
RIVERSIDE HUTTERIAN BRETHREN
WATER PERMIT APPLICATION NOS. 7733-3, 7734-3, 7735-3 & 7736-3
VANBUSKIRK FARMS _
WATER PERMIT APPLICATION NOS. 7737-3, 7738-3, 7739-3, 7740-3, 7742-3, 7743-3,
7744-3, 7745-3 & 7746-3
BIXLER FARMS
WATER PERMIT APPLICATION NO. 7790-3,
MARTIN J. ANDERSON
WATER PERMIT APPLICATION NO. 7799-3,
RATHIEN FARMS
WATER PERMIT APPLICATION NO. 7822-3 & 7823-3
DARIN BINGER

APRIL 13,2013

Water Permit Application No. 7685-3 proposes to appropriate water from one well completed
into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.67 cubic feet
of water per second (cfs). Water will be diverted from either an existing well authorized by
Water Right No. 6175-3, located in the center of the NE% Section 11, T114N-R63W, or a new
well to be located in the NW% SEY% Section 11, T114N-R63W. This application proposes to
irrigate 75 acres located in the N%2 SEY%, SW'% SE% Section 1, Section 11, T114N-R63W.

Water Permit Application No. 7716-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate 0f2.28
cfs. Water is to be diverted from one well approximately 88 feet deep, located in the



approximate center of the NE % Section 20, T112N-R61W. This application proposes to irrigate
160 acres located in the NE Section 20, T112N-R61W.

Water Permit Application No. 7719-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 70 feet deep, located in the
approximate center of the NW% Section 4, TI113N-R62W. This application proposes to irrigate
135 acres located in the NE% Section 4, T113N-R62W.

Water Permit Application No. 7717-3 proposes to appropriate water from one well to be
--completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 70 feet deep, located in the
approximate center of the NE % Section 10, TI13N-R64W. This application proposes to irrigate
135 acres located in the NEY Section 10, TI113N-R64W,

Water Permit Application No. 7718-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 70 feet deep, located in the
approximate center of the SE % Section 9, T113N-R64W. This application proposes to irrigate
135 acres located in the SE% Section 9, T113N-R64W.

Water Permit Application No. 7720-3 proposes to appropriatc water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 70 feet deep, located in the

" approximate center of the NE % Section 25, T114N-R64W. This application proposes to irrigate
135 acres located in the NE% Section 25, T114N-R64W.

Water Permit Application No. 7721-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at 2 maximum diversion rate of 1.33
cfs. Water is to be diverted from one well approximately 70 feet deep, located in the
approximate center of the SW % Section 18, T114N-R63W. This application proposes to irrigate
100 acres located in the SW% Section 18, T114N-R63W.

Water - Permit Application No. 7722-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 80 feet decp, located in the
approximate center of the NE % Section 4, T11IN-R61W. This application proposes to irrigate
155 acres located in the NEY Section 4, TI1IN-R61W.

Water Permit Application No. 7723-3 proposes to appropriate water from two wellsto be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 3.56
cfs. Water is to be diverted from two wells approximately 80 feet deep, located in the
approximate centers of the NW% Section 3, TI11N-R61W and the SW Section 3, TI1IN-
R61W. This application proposes to irrigate 300 acres located in the W Section 3, T11IN-
R61W,



Water Permit Application No. 7724-3 proposes to appropriate water from two wells to be
completed into the Tulare: Western Spink/Hitchcock aquifer at 2 maximum diversion rate of 3.56
cfs. Water is to be diverted from two wells approximately 80 feet deep, located in the
approximate centers of the SWY% Section 4, TITIN-R61W and the SE '4 Section 4, T111N-
R61W, This application proposes to irrigate 300 acres located in the S 1/2 Section 4, T11IN-
R61W.

Water Permit Application No. 7726-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 2.28
ofs. Water is to be diverted from one well approximately 60-100 feet deep, located in the
approximate center of the SW % Section 16, T114N-R62W. This application proposes to irrigate
160 acres located in the NE% Section 34, T114N-R62W.

Water Permit Application No. 7727-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 2.28
cfs. Water is to be diverted from one well approximately 60-100 feet deep, located in the
approximate center of the NW Y% Section 34, T113N-R64W. This application proposes to
irrigate 160 acres located in the NWY% Section 16, T113N-R64W.

Water Permit Application No. 7753-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.50
cfs. Water is to be diverted from one well approximately 60-100 feet deep, located in the
approximate center of the SE' Section 26, T114N-R64W. This application proposes to irrigate
105 acres located in the SE % Section 26, T114N-R64W. .

Water Permit Application No. 7754-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.14
cfs. Water is to be diverted from one well approximately 60-100 feet deep, located in the S
NW% Section 27, TI15N-R63W. This application proposes to irrigate 80 acres located in the
S¥a NWY Section 27, T115N-R63 W,

Water Permit Application No. 7759-3 proposes to appropriate water from two wellsto be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 4.57
cfs. Water is to be diverted from two wells approximately 60-100 feet deep, located in the
approximate centers of the SW¥% Section 19, T114N-R63W and the SE 1% Section 19, TT114N-
RG3W. This application proposes to irrigate 320 acres located in the S Section 19, TI14N-
R63W. :

Water Permit Application No. 7725-3 proposes to appropriate water from two wells to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 4.57
cfs. Water is to be diverted from two wells approximately 60-100 feet deep, located in the
approximate centers of the SW¥% Section 7, T113N-R63W and the SE % Section 7, Tl 13N-
R63W. This application proposes to irrigate 320 acres located in the S% Section 7, T113N-
R63W,



Water Permit Application No. 7752-3 proposes to appropriate water from two wells to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 4.57
cfs. Water is to be diverted from two wells approximately 60-100 feet deep, located in the
approximate centers of the NEY Section 26, T113N-R63W and the SE Y% Section 26, T113N-
R63W. This application proposes to irrigate 320 acres located in the E'% Section 26, T113N-
R63W.

Water Permit Application No. 7755-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maxirmum diversion rate of 2.28
cfs. Water is to be diverted from one well approximately 60-100 feet deep, located in the
approximate center of the NWY% Section 17, T113N-R63W. This application proposes to irrigate
160 acres located in the NW% Section 17, TI13N-R63W.

Water Permit Application No. 7756-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 2.28
cfs. Water is to be diverted from one well approximately 60-100 feet deep, located in the
approximate center of the SW Section 21, T114N-R63W. This application proposes to irrigate
160 acres located in the SW Section 21, T114N-R63W,

Water Permit Application No, 7757-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 2.28
ofs. Water is to be diverted from one well approximately 60-100 feet deep, located in the
approximate center of the SW% Section 22, T114N-R63W. This application proposes to irrigate
160 acres located in the SW¥% Section 22, T114N-R63 W, .

Water Permit Application No. 77513 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 2.28
cfs. Water is to be diverted from one well approximately 60-100 feet deep, located in the
approximate center of the NW% Section 11, T113N-R64W, This application proposes to irrigate
160 acres located in the NW¥% Section 11, T113N-R64W.

Water Permit Application No. 7758-3 proposes to appropriate water from two wells to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 4.57
cfs. Water is to be diverted from two wells approximately 60-100 feet deep, located in the
approximate centers of the NW' Section 30, T114N-R63W and NE% Section 30, T114N-
R63W. This application proposes to irrigate 320 acres located in the N4 Section 30, T114N-
R63W. '

Water Permit Application No. 7731-3 proposes to appropriate water from two wells to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 3.86
cfs. Water is to be diverted from two wells approximately 85 feet deep, located in the
approximate centers of the NW% Section 1, T113N-R62W and SW% Section 1, T113N-R62W,
This application proposes to irrigate 270 acres located in the W% Section 1, TII3N-R62W.

Water Permit Application No. 7732-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.93



cfs. Water is to be diverted from one well approximately 80 fect deep, located in the SWi% SEY%
Section 21, TI12N-R61W. This application proposes to irrigate 135 acres located in the NE%
Section 21, TI12ZN-R61W.

Water Permit Application No. 7733-3 proposes to appropriate water from four wells to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 7.77
cfs. Water is to be diverted from four wells approximately 110 feet deep, located in the
approximate centers of the SE' Section 4, T113N-R63W and SW Section 4, Tl 13N-R63W,;
and the approximate centers of the NE' Section 5, T113N-R63W and SEY% Section 5, T113N-
R63W. This application proposes to irrigate 544 acres located in the S¥% Scction 4, T113N-
R63W and the E% Section 5, T113N-R63W. '

Water Permit Application No. 7734-3 proposes to appropriate water from five wells to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 14.0
cfs. Water is to be diverted from five wells approximately 110 feet deep, located in: 1) the
approximate center of the NWY Section 32, TI14N-R63W; 2) the approximate center of Section
31, T114N-R63W; 3) the approximate center of the SW¥% Section 30, T114N-R63W; 4) the
approximate center of the NE% Section 36, T114N-R64W. This application proposes to irrigate
982 acres located in the NW'% Section 32, T114N-R63W, Section 31, T114N-R64W, the SW%
Section 30, T114N-R63W and the NEY Section 36, T114N-R64W.

Water Permit Application No. 7735-3 proposcs to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.94
cfs. Water is to be diverted from one well approximately 110 feet deep, located in the
approximate center of the NE% Section 36, T113N-R64W. This application proposes to iigate
136 acres located in the NE% Section 36, T113N-R64W. )

Water Permit Application No. 7736-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.94
cfs. Water is to be diverted from one well approximately 110 feet deep, located in the
approximate center of the NW Section 33, T114N-R63W. This application proposes to irrigate
136 acres located in the NW Section 33, T114N-R63W.

Water Permit Application No. 7737-3 proposes to appropriate water from two wellsto be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 2.20
cfs. Water is to be diverted from two wells approximately 60 feet deep, located in the
approximate centers of the SE% Section 25, TI15N-R63W and SW Section 25, T11 SN-R63W.
This application proposes to irrigate 200 acres located in the $% Section 25, T1 ISN-R63W.

Water Permit Application No. 7738-3 proposes to appropriate water from one well to be
completed into the Tulare; Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 70 feet deep, located in the
approximate center of the SW% Section 18, T114N-R62W. This application proposes to irmigate
150 acres located in the SW¥% Section 18, T1I14N-R62W,



Water Permit Application No. 7739-3 proposes to appropriate water from two wells to be
completed into the Tulare; Western Spink/Hitchcock aquifer at a maximum diversion rate of 3.56
cfs. Water is to be diverted from two wells approximately 60 feet deep, located in the
approximate centers of the SE% Section 24, T114N-R63W and NE% Section 24, T114N-R63W.
This application proposes to irrigate 320 acres located in the E% Section 24, T114N-R63W.

Water Permit Application No. 7740-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 60 feet deep, located in the
approximate center of the SW% Section 24, T115N-R63W. This application proposes to irrigate
150 acres located in the SW% Section 24, T115N-R63W. 3

Water Permit Application No. 7742-3 proposes to appropriate watér from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 60 feet deep, located .in' the
approximate center of the NEY Section 14, T115N-R63W. This application proposes to irrigate
160 acres located in the NE% Section 14, T115N-R63W.

Water Permit Application No. 7743-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 60 feet deep, located in the
approximate center of the SW¥% Section 23, T114N-R63W. This application proposes to irrigate
160 acres located in the SWY% Section 23, T114N-R63W.

Water Permit Application No. 7744-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 60 feet deep, located in the
approximate center of the SE% Section 22, T114N-R63W. This application proposes 10 irrigate
160 acres located in the SE% Section 22, T114N-R63W.

Water Permit Application No. 7745-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 65 feet deep, located in the
approximate center of the NW¥% Section 3, T114N-R63W. This application proposes to irrigate
160 acres located in the NW Y% Section 3, T114N-R63W.

Water Permit Application No. 7746-3 proposes to appropriate water from one wellto be
completed into the Tulare; Westermn Spink/Hitchcock aquifer at a maximum diversion rate of 1.78
cfs. Water is to be diverted from one well approximately 60 feet deep, located in the
approximate center of the NW% Section 6, T114N-R62W. This application proposes 0 irrigate
160 acres located in the NW'%, W %4 NE%, NYaSW% Section 6, T114N-RO2W.

Water Permit Application No. 7790-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.86
cfs. Water is to be diverted from one well approximately 85 feet deep, located in the NW'4 SE%



Section 18, T113N-R62W. This application proposes to irrigate 132 acres located in the SW4,
W 1 SEY%, Section 18, TIH13N-R62W.

Water Permit Application No. 7799-3 proposes to irrigate 36 new acres using a well authorized
by Water Right No. 3172-3. Water Right No. 3172-3 authorizes a diversion rate of 1.78 cfs from
a well 65 feet deep, completed into the Tulare: Western Spink/Hitchcock aquifer, located in the
center of the NW% Section 20, T114N-R62W for the irrigation of 136 acres located in the NW
Section 20, T114N-R62W. This application proposes to irrigate 36 additional acres located in
the N% NWY% and the N% SWY% Section 20, T114N-R62W from the existing well. This
application, if approved, does not authorize any increase in the developed diversion rate. This
application also clarifies the location of the existing 136 acres irrigated to include the N¥% SWik
Section 20, T114N-R62W.

Water Permit Application No. 7822-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate 0f2.00
cfs. Water is to be diverted from one well approximately 155 feet deep, located in the
approximate center of the NE% Section 35, T115N-R65W. This application proposes to irrigate
135 acres located in the NE% Section 35, T115N-R65W.

Water Permit Application No. 7823-3 proposes to irrigate 25 new acres using a well authorized
by Water Right No. 6142-3. Water Right No. 6142-3 authorizes a diversion rate 0f2.22 cfs from
a well completed into the Tulare: Hitchcock Agquifer, located in the NW4 SE% Section 27,
T115N-R65W for the irrigation of 240 acres located in the E% Section 27, T11 SN-R65W. This
application proposes to irigate 25 additional acres located in the SE% Section 27, T115N-RO5W
from the existing well. This application, if approved, does not authorize any increase in the
developed diversion rate.

AQUIFER: TULARE: WESTERN SPINK/HITCHCOCK '

At the December 2002 Water Management Board Hearing, the Board determined that the
Western Spink and Hitchcock management units of the Tulare aquifer would be considered
collectively for water management purposes. At that hearing the Board deferred a number of
permit applications for a five year period ending in December 2007. The Board was concerned
that the aquifer may be fully appropriated based upon projected use (Goodman, 2007). A total of
37 applications proposing to irrigate 6,527 acres were deferred. At the Decemnber 2007 Water
Management Board meeting the Board denied all of the deferred applications and deemed the
aquifer fully appropriated. The Board found (Finding of Fact No. 41) that “The applicants wish
to maintain a priority date based on the date they filed their applications, but there is no provision
in the statutes to allow this.”

Between 2002 and 2011 there were a number of water permit applications proposing
appropriations from the Tulare: Western Spink/Hitchcock aquifer that were denied or withdrawn.

Six applications to appropriate water from the Tulare: Western Spink/Hitchcock aquifer (No.
7288-3, No. 7289-3, No. 7290-3, No. 7291-3, No. 7292-3 and No. 7293-3) were filed with the
DENR-Water Rights Program in December 201 1. Based on 2 DENR-Water Rights staff analysis



of the aquifer (Buhler, 2012a) and a stipulation between parties, Water Permit Application No.
7288-3 was withdrawn, and the appropriation requests of the five remaining applications were
reduced. Following a July 11, 2012, hearing, the Water Management Board approved water
permit applications totaling an amount of water approximately equal to the probable quantity of
water remaining unappropriated from the aquifer based on the best information available at the

time.

Three water permit applications proposing appropriations from the Tulare: Western
Spink/Hitchcock aquifer (No. 7373-3, No. 7378-3 and No. 7379-3) were received in June 2012.
The Chief Engineer recommended deferral of Water Permit Application No. 7373-3 and
recommended denial of Application Nos. 7378-3 and 7379-3. Application Nos. 7378-3 and
7379-3 where ultimately withdrawn from consideration pursuant to SDCL 46-2A-3.

Twelve more water permit applications proposing appropriations from the Tulare: Western
Spink/Hitchcock aquifer were received in December 2012. A January 2013, DENR-Water
Rights Staff analysis of the Tulare: Western Spink/Hitchcock aquifer (Buhier, 2013) (see
Appendix A), determined that unappropriated water was available from the aquifer to irrigate an
additional 3,877 acres. At the March 2013, Water Management Board Meeting, the Board
approved Water Permits No. 7373-3 authorizing the irrigation of 160 acres. The other twelve
applications to authorize 1,971 acres were approved on May 2, 2013.

Between February 6, 2013, and April 10, 2013, there were 41 water permit applications
submitted to the DENR-Water Rights Program proposing to irrigate additional acreage. These
applications are shown in Table 1. )



APPLICATION | APPLICANT RECIEVED ACRES | RUNNING
NO. ACREAGE
TOTAL
7685-3 MICHAEL WATSON 2/6/13 75 75
7716-3 DENIS AND CRAIG SLEPIKAS 28113 §:30 AM 160 235
7717-3 TERRY WIETING 2/8/13 10:00 AM 135 370
7718-3 TERRY WIETING 2/8/13 10:00 AM 135 305
7719-3 MARSHALL BROTHERS 28113 10:00 AM i35 640
7720-3 TERRY WIETING 2/8113 10:00 AM 135 775
7721-3 TERRY WIETING. 2/8/13 10:00 AM 100 875
7722-3 BRENT/LELAND KLEINSSASER | 2/8/i3 11:35 AM 155 1030
7723-3 BRENT/LELAND KLEINSSASER 2/8/13 11:35 AM 300 1330
77243 BRENT/LELAND KLEINSSASER | 2/8/13 11:35 AM 300 1630
7725-3 LENNY PETERSON 2/8/13 10:50 PM 320 1950
7751-3 BRAD PETERSON 208/13 10:50 PM 160 2110
7752-3 LENNY PETERSON 2/8/13 10:50 PM 320 2430
7753-3 OSCAR INC 2/8/13 10:50 PM 105 2535
7754-3 OSCAR INC 2/8/13 10:50 PM 80 2615
7755-3 LENNY PETERSON 2/8/13 10:50 PM 160 2775
7756-3 LENNY PETERSON 2/8/13 10:50 PM 160 2935
7757-3 LENNY PETERSON 2/8/13 10:50 PM 160 3095
7726-3 OSCAR INC 2/8/13 11:.00 PM 160 3255
77583 BRAD PETERSON 2/8/13 11:00 PM 320 3573
7759-3 OSCARINC 2/8/13 11:00 PM 320 3893
7727-3 OSCAR INC 2/10/13 3:09 PM 160 4055
7731-3 RIVERSIDE COLONY 2/11/13 270 4325
77323 RIVERSIDE COLONY 211113 135 4460
7733-3 VAN BUSKIRK FARMS LLP 2/15013 12:15 PM 544 5004
7734-3 VAN BUSKIRK FARMS LLP 2/15/13 1215 PM 982 5986
7735-3 VAN BUSKIRK FARMS LLP 2/15/13 12:15 PM 136 6122
7736-3 VAN BUSKIRK FARMS LLP 2/15113 12115 PM 136 6258
77373 BIXLER FARMS 2/19/13 3:30 PM 200 6438
7738-3 BIXLER FARMS 2/19/13 3:30 PM 150 6608
7739-3 BIXLER FARMS 2/19133:30 PM 320 6928
7740-3 BIXLER FARMS 2/19/13 3:30 PM 150 7078
7742-3 BIXLER FARMS 2/19/133:30 PM 160 7238
7743-3 BIXLERFARMS 2/19/13 3:30 PM 160 7398
7744-3 BIXLER FARMS 2/19/13 3:30 PM 160 7558
1745-3 BIXLER FARMS 2/19/13 3:30 PM 160 7718
7746-3 BIXLER FARMS 2/19/13 3:30 PM 160 7878 .
7790-3 MARTIN J ANDERSON 3/1312013 132 8010 ,
7799-3 RATHJEN FARMS 319113 36 8046
7822-3 DARIN BINGER 4/10113 135 8181
7823-3 DARIN BINGER 4/10113 35 8206
Table 1. Pending water permit applications proposing to appropriate water from the Tulare: Western
Spink/Hitchcock aguifer

Based on the best information reasonably available, unappropriated water is available from the
Tulare: Western Spink/Hitchcock aquifer to irrigate an additional 1,746 acres at the historic
average irrigation application rate for the aquifer of 9.32 inches per year (Buhler, 2012).



There is a reasonable probability that unappropriated water is available from the Tulare: Western
Spink/Hitchcock aquifer to support the appropriations proposed by Water Permit Application
Nos. 7685-3, 7716-3, 7717-3, 7718-3, 7719-3, 7720-3, 7721-3, 7722-3, 7723-3 and 7724-3 that
propose to irrigate a total of 1,630 acres.

The best available information indicates that approval of any of the permit applications received
after Water Permit Application No. 7724-3 would cause the estimated average annual
withdrawal from the Tulare: Western Spink /Hitchcock aquifer to exceed the estimated average
annual recharge to the aquifer. South Dakota Codified Law (SDCL) 46-6-3.1 requires that “No
application to appropriate groundwater may be approved, if, according to the best information
~reasonably available, it is probable that the quantity of water withdrawn annually from a
_ groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.” Therefore, pursuant to SDCL 46-2A-9, additional permits to
appropriate water cannot be issued from the Tulare: Western Spink/Hitchcock aquifer since there
is not a reasonable probability that there is unappropriated water available from the aquifer.

EXISTING WATER RIGHTS:
There have been 310 water permit applications to appropriate water from the Tulare: Western
Spink/Hitchcock aquifer. The status of these applications is shown in table 2.

STATUS NUMBER
CANCELLED 77

DENIED 37
INCORPORATED | 46
LICENSED 129
PERMITTED 25
WITHDRAWN 9

Table 2. Status of Water Permit Applications filed from the Tulare: Western Spink/Hitchcock
aquifer.

Where the aquifer is under unconfined conditions, drawdown created by pumping is not
significant and does not extend very far from the individual production well (see Figure 9).
Where the aquifer is under confined conditions water level fluctuations are more pronounced
(see Figure 2). Well interference has never been a problem in this aquifer (Goodman, 2002).
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Figure 1. DENR-Water Rights’ observation well completed into the unconfined portioﬁud_f the
Tulare:Western Spink/Hitchcock aquifer
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Figure 2. DENR-Water Rights’ observation well completed into the confined portion of the
Tulare:Western Spink/Hitchcock aquifer

Regardless, these permits, if approved should contain the standard permit qualification for most
groundwater permits/rights which states:
“The well approved under this permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
contro} his withdrawals so there is not a reduction of needed water supplies in adequate
domestic welis or in adequate wells having prior water rights”.
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CONCLUSIONS:
1. Based on the historic average irrigation application rate from the Tulare: Western

Spink/Hitchcock aquifer (9.32 inches per vear), and the current appropriations, thereis a
reasonable probability that unappropriated water is available to irrigate an additional

1,746 acres.

2. Water Permit Application Nos. 7685-3, 7716-3, 7717-3, 7718-3, 7719-3, 7720-3, 7721-3,
7722-3, 7723-3 and 7724-3 that propose to irrigate a total of 1,630 acres.

3. With approval of Water Permit Application Nos. 7685-3, 7716-3, 7717-3, 7718-3, 7719-
3,7720-3, 7721-3, 7722-3, 7723-3 and 7724-3, the amount of unappropriated water
available from the Tulare: Western Spink/Hitchcock aquifer would be sufficient to
irrigate'116 acres at the historic average irrigation application rate for the aquifer.

4. Additional irrigation withdrawals are not expected to impair existing users.

£l

Ken Buhler
SD DENR-Water Rights Program
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REPORT TO THE CHIEF ENGINEER
ON

WATER PERMIT APPLICATION NO.7373-3
‘ TERRY WIETING

WATER PERMIT APPLICATION NQ.7551-3
WAYNE BINGER

WATER PERMIT APPLICATION NOS. 7570-3, 7571-3, 7572-3, 7573-3, 7574-3, 7575-3
7637-3, 7638-3, 7639-3, & 7640-3
GARY MARSHALL-MARSHALL BROS.

WATER PERMIT APPLICATION NO. 7620-3
OSCAR INC.

JANUARY 30, 2013

Water Permit Application No. 7373-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cubic feet of water per second (cfs) from two wells to be completed into the Tulare:
Western Spink/Hitchcock aquifer. The wells are to be located in the S% SW'% Section 16,
T113N-R62W and are expected to be approximately 75 feet deep. This application proposes to
irrigate 160 acres located in the SW4 Section 16, TI113N-R62W.

Water Permit Application No. 7551-3 proposes to irrigate 90 additional acres from the well
authorized by Water Right No. 470A-3. This application proposes to irrigate 90 acres located in
the NE%, N Y2 SE% Section 36, T115N-R65W from the existing well with no increase to the
developed diversion rate. Water Right No. 470A-3 authorizes 1.56 cubic feet of water per
second (cfs) from one well completed into the Tulare: Western Spink/Hitchcock aquifer (130
feet deep) located in the NE% SEY Section 36 for irrigation of 136 acres located in the SE'%
Section 36, T115N-RG5W.

Water Permit Application No. 7570-3 proposes to appropriate water at a maximum diversion rate
of 3.56 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located in the center of the NW'% and the center of the SW4 Section 1,
T113N-R64W and are expected to be approximately 80 fect deep. This application proposes to
irrigate 280 acres located in the W % Section 1, T113N-R64W.

Water Permit Application No. 7571-3 proposes to appropriate water at a maximum diversion
rater of 1.78 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock
aquifer. The wells are to be located near the center of the SEY% Section 4, T113N-R64W and are
expected to be approximately 80 feet deep. This application proposes to irrigate 160 acres
located in the SEY Section 4, T113N-R64W,

Water Permit Application No. 7572-3 proposes to appropriate water at a maximum diversion
rater of 1.78 cubic feet of water per second (cfs) from a well to be completed into the Tulare:
Western Spink/Hitchcock aquifer. The well is to be located in the center of the SWi4 Section 34,



T114N-R64W and is expected to be approximately 80 feet deep. This application proposes to
irrigate 140 acres located in the SW 1/4 Section 34, T114N-R64W.

Water Permit Application No. 7573-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located near the center of the NW % Section 27, T114N-R63W and is expected to be
80 feet deep. This application proposes to irrigate 160 acres located in the NW% Section 27,
T114N-R63W.

Water Permit Application No. 7574-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NEY Section 35, TI14N-R64W and is expected to be
approximately 80 feet deep. This application proposes to irrigate 160 acres located in the NE%
Section 35, T114N-R64W.

Water Permit Application No. 7575-3 proposes to appropriate water at a maximum diversion rate
of 3.56 cfs from two wells to be completed into the Tulare; Western Spink/Hitchcock aquifer.
The welis are to be located in the centers of the SW% and SE% Section 36, T114N-R64W and
are expected to be approximately 80 feet deep. This application proposes to irrigate 280 acres
located in the S% Section 36, T114N-R64W.

Water Permit Application No. 7637-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the SE'% Section 25, T114N-R64W and is expected to be
approximately 80 feet deep. This application proposes to irrigate 135 acres located in the SE%
Section 25, T114N-R64W.

Water Permit Application No. 7638-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the SE' Section 18, T114N-R63W and is expected to be
approximately 80 feet deep. This application proposes to irrigate 135 acres located in the SE 1/4
Section 18, TI14N-R63W.

Water Permit Application No. 7639-3 proposes to appropriatc water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NW % Section 3, T114N-R64Wand is expected to be
approximately 80 feet deep. This application proposes to irrigate 135 acres located in the NW%
Section 3, T114N-R64W.

Water Permit Application No 7640-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located near the center of the SWY% Section 8, TI113N-R62W and are
expected to be approximately 80 feet deep. This application proposes to irrigate 160 acres
located in the SW % Section 8, T113N-R62W.

Water Permit Application No. 7620-3 proposes to appropriate water at a maximum diversion rate
of 1.94 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NE% Section 32, T115N-R63W and is expected to be
approximately 60 feet deep. This application proposes to irrigate 136 acres located in the NE
Section 32, T115N-R63W.

AQUIFER: TULARE: WESTERN SPINK/HITCHCOCK



The Tulare: Western Spink/Hitchcock aquifer was basically considered fully appropriated in
2002 and the amount of development in the aquifer has not changed appreciably since 2003. A
number of water permit applications were denied or withdrawan between 2002 and 2011. Six
applications to appropriate water from the Tulare: Western Spink/Hitchcock aquifer (No. 7288-3,
No. 7289-3, No. 7290-3, No. 7291-3, No. 7292-3 and No. 7293-3) were filed with the DENR-
Water Rights Program in December 2011. Based on a DENR-Water Rights staff analysis of the
aquifer (Buhler, 2012a) and a stipulation between parties, Water Permit Application No. 7288-3
was withdrawn and the appropriation requests of the five remaining applications were reduced.
Following a July 11, 2012 hearing, the Water Management Board approved water permit
applications totaling an amount of water approximately equal to the probable quantity of water
remaining unappropriated from the aquifer.

Water Permit Application No. 7373-3, Terry Wieting, was received June 14, 2012, and Water
Permit Application Nos. 7378-3 and 7379-3, Riverside Hutterian Brethren, were received June
29, 2012. Water Permit Application Nos. 7373-3, 7378-3 and 7379-3 proposed to irrigate an
additional 565 acres from the Tulare: Western Spink/Hitchcock aquifer. Based on the 1979-2011
average annual irrigation application rate for the aquifer (i.e. 9.32 inches per acre per vear)
(Buhler, 2012a), the average annual withdrawal associated with these applications would be
438.8 acre-feet per year.

Based on the April 2012 analysis of the aquifer, the Chief Engineer recommended denial of
Water Permit Application Nos. 7378-3 and 7379-3 because the best available information
indicated that approval of these applications would cause the estimated average annual
withdrawal from the Tulare: Western Spink/Hitchcock aquifer to exceed the estimated average
recharge to the aquifer. South Dakota Codified Law (SDCL) 46-6-3.1 requires that ‘No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.” The applicant did not oppose the Chief Engineer’s recommendation
and pursuant to SDCL 46-2A-3 the applications were withdrawn from consideration.

The Chief Engineer recommended deferral of Water Permit Application No. 7373-3 pending the
resolution of an existing water right (No. 282-3, Renae Veskrina Morog) appropriating water
from the Tulare: Western Spink/Hitchcock aquifer that was scheduled for cancellation at the
October 3, 2012 Water Management Board meeting. The water right was eventually cancelled
due to forfeiture. The Chief Engineer has subsequently determined that since the availability of
unappropriated water from an aquifer is based on actual use, the use or in this case nonuse of
Water Right No. 282-3 was already considered when analyzing the availability of water from the
Tulare: Western Spink/Hitchcock aquifer. Therefore, cancellation of the water right did not
result in additional unappropriated water available from the aquifer.

At the time, the April 2012 analysis seemed plausible; however comparison of it with a similar
analysis conducted later for the Tulare East James aquifer identified potential inconsistences
between the two analyses. The April 2012 analysis of the Tulare: Western Spink/Hitchcock
aquifer appears to have been overly conservative. Two of the fundamental assumptions used in
the analysis resulted in an extremely diminished volume of water that was available for



appropriation from the aquifer: 1) In computing the maximum number of acres that could be
irrigated from the aquifer based on the average annual recharge and the average annual irrigation
application rate, the analysis assumed the irrigation of 100 percent of permitted acreage when in
fact, for various reasons, only a fraction of permitted acres are irrigated each year; and 2) In
computing the amount that the average annual recharge to the aquifer has exceeded average
annual discharge from the aquifer based on observation well data, the portion of the aquifer that
was considered under unconfined conditions was estimated based primarily on 1984 data
(Kuiper, 1984) which resulted in an overly contracted area.

AQUIFER CHARCTERISTICS:

Although additional data and closer scrutiny of the existing data will allow for improvements to
the general deliniation of the Tulare: Western Spink/Hitchcock aquifer, alterations to the
“Aquifer Characteristics” section of the April 2012 report to the Chief Engineer (Buhler, 2012a)
are not warranted at this time. However, a cursory review of the data suggests that the areal
extent of the aquifer as described in the report may have been optimistic.

SDCL 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is reasonable
probability that there is unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful impairment of existing rights and that the
proposed use is a beneficial use and in the public interest.

WATER AVAILABILITY:

The probability of unappropriated water being available from the Tulare: Western
Spink/Hitchcock aquifer can be evaluated by considering SDCL 46-6-3.1 which requires “No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.”

In applying SDCL 46-6-3.1, the Sixth Judicial Circuit Court ruled in 2005 that if the Water
Management Board uses average annual recharge, then it should also use average annual
withdrawals to determine if unappropriated water is available from the aquifer (Hines v. South
Dakota Dept. of Environ. and Nat'l. Resources, Hughes County 04-37 (Memorandum Decision,
April 29, 2005).

The availability of unappropriated water from the Tulare: Western Spink/Hitchcock aquifer was
evaluated based on observation well data and through consideration of hydrologic budgets for
the aquifer.

OBSERVATION WELL DATA:

The analysis of observation well data provides a qualitative means of assessing the aquifer and
provides the best information available to evaluate the Tulare: Western Spink/Hitchcock aquifer.
In addition, Administrative Rule of South Dakota Section 74:02:05:07 requires that ‘“the Water
Management Board shall rely upon the record of observation well measurements to determine



that the quantity of water withdrawn annually from the aquifer does not exceed the estimated
average annual recharge to the aquifer.”

The DENR-Water Rights Program monitors 48 observation wells completed into the Tulare:
Western Spink/Hitchcock aquifer. The analysis of the DENR-Water Rights Program observation
well data provides the best information reasonably available to evaluate withdrawals from an
aquifer as compared with recharge to the aquifer. Observation well data showing a steady,
continual decline of the aquifer’s water level or artesian pressure could indicate that withdrawals
from an aquifer were exceeding recharge. In addition, water level fluctuations in an aquifer
dominated by the influences of well withdrawals, or a change in the configuration of the
potentiometric surface could indicate that well withdrawals are a significant component in the
system relative to recharge and/or natural discharge. Examination of the observation well data to
consider long term water level trends, any influences of well withdrawals and the configuration
of the potentiometric surface of the aquifer are discussed below.

Observation well water level trends:

A rising water level indicates that recharge to the aquifer exceeds withdrawals from the aquifer
and conversely a declining water level is indicative of withdrawals exceeding recharge. An
equation for this relationship is:

As=r-D
Where:AS = change in the volume of water in storage in the aquifer
R = Recharge
D =Discharge

The observation well data for the Tulare: Western Spink/Hitchcock aquifer has documented
upward trending water levels throughout the aquifer. The average slope of linear trend lines for
observation well hydrographs over the time period of January 2003 through October 2012 has
been (+0.284 feet per year). The upward trending water levels indicate recharge to the Tulare:
Western Spink/Hitchcock aquifer has been greater than the total of the discharges from the
aquifer over the period of record.

An analysis of observation well hydrographs was used to quantify the change in volume of water
in storage in the aquifer (i.e. the amount that recharge to the aquifer has exceeded discharge from
the aquifer). The analysis involved identifying observation wells completed into the unconfined
portion of the Tulare: Western Spink/Hitchcock aquifer and determining the annual change of
the water level in each well. The amount of water represented by a change in water level was
determined by multiplying the water level change by the aquifer’s specific yield (0.15) (Kuiper,
1984). The average change in storage was applied over the portion of the aquifer that is under
unconfined conditions to determine the volume in acre-feet per year of the change in storage. In
equation form:

AV,yg = AWatLevyy, xSy, + A

Where:
AV,yg = Average change in volume (ac-ft/yr)
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Wat Lev,y, = Average change in water level (ft/yr)
Sy= Specific Yield
A = Area (acres)

The average annual change in water level (Wat Lev,yg) in the Tulare: Western Spink/Hitchcock
aquifer was determined through examination of DENR-Water Rights’ observation well data.
Five observation wells were used to analyze the Tulare: Western Spink/Hitchcack aquifer since
they were the only ones that were in portions of the aquifer that remained unconfined for the
entire period of record (Water Year 2003 through Water Year 2012) and the wells were
determined to accurately reflect aquifer conditions. The resuits of the analysis are shown in
Table 1.

ANNUAL WATER LEVEL CHANGE (ft)

SP-79F | SP-78B | SP-80B | SP-82E | SP-82G | AVE
2003 | -0.32 -0.69 -1.12 -0.82 -0.37 -0.764
2004 | 0.62 -0.5 -0.79 0.45 -0.65 -0.174
2005 | -0.18 -0.18 0.23 1.54 03 0.342
2006 | 0.16 0.1 0.08 -1.09 0.35 -0.12
2007 | 167 1.81 221 277 2.2 2.132
2008 | 0.56 0 0.37 1.1 Ll 0.626
2009 [ 032 0.99 1.02 -0.3 0.66 0.538
2010 {123 2.46 1.58 0.7 1.44 1.482
2011 |35 055 23 0 -0.7 113
2012 | -31 -1.2 -2 -1.8 2.1 -2.04
AVE | 04460 0.3140 0.3880 0.2550 0.1730 0.3152

Table 1. Water Level change per year per observation well (Water Rights, 2013a).

To determine the area (A) of the Tulare: Western Spink/Hitchcock aquifer that was under
unconfined conditions, ESR]1 ® ArcMap™]0.0 was used to generate a Triangulated Irregular
Network (TIN) of the aquifer’s potentiometric surface using October 2012 observation well
readings. The TIN was converted to a raster file using a Natural Neighbors interpolation
method. A second TIN was created using the elevation of the upper most aquifer material
encountered in test holes drilled by the DENR-Geological Survey and DENR-Water Rights
Program observation wells within the areal extent of the aquifer as defined in the April 2012
aquifer analysis. This TIN was also converted to a raster file using a Natural Neighbors
interpolation method. ESRI ®ArcMap™10.0 raster calculator was used to subtract the
potentiometric surface raster from the “first aquifer material” raster and generate a raster where
aquifer material occurred above the potentiometric surface. DENR-Geological Survey test
holes(Lithologic Logs), DENR-Water Rights Program observation wells (Water Rights, 2013a),
domestic wells (Water Rights, 2013b), and irrigation wells (Water Rights, 2013¢) within and
adjacent to this resultant raster were examined to determine if the aquifer material that was above
the Tulare: Western Spink/Hitchcock potentiometric surface was actually part of the aquifer.
Based on this analysis, the unconfined portion of the Tulare: Western Spink aquifer was
determined to be 76,978 acres (see figure 1).



Tulare: Western Spink/Hitchcock aquifer
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Figure 1. Areal extent of the Tulare: Western Spink/Hitchcock aquifer and the unconfined areas
of the aquifer.

Substituting the values from above for the equation AV,,, = AWat Lev,s * S, * A,
AV,yg = 0.3152 ft/yr* 0.15 * 76,978 acres
AV,yg = 3,639.5 ac-ft/yr

Therefore, the observation well data indicates that the annual recharge to the aquifer exceeded
discharge from the aquifer by an average of 3,640 acre-feet per year for the period since
development has been static (2003-2012).

Water level fluctuations due to well withdrawals:

Observation well data documents that the development that has occurred from the Tulare:
Western Spink/Hitchcock aquifer has had an inconsequential effect on the aquifer over the long
term. Figures 2-6 show hydrographs for DENR-Water Rights Program observation wells
completed into the aquifer and Figure 7 shows the location of these wells. The water level
records for the observation wells document that climatic conditions greatly mask the temporal
effects of well withdrawals. Therefore, recharge to and natural discharge from the Tulare:
Western Spink/Hitchcock aquifer significantly exceeds pumping. Recognizing that natural




discharge from the aquifer can be captured for pumping. The hydrographs document that there is
unappropriated water available from the aquifer to support these appropriations.
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Figure 2 Hyd:ograph of DENR-Water RJghts Progrﬁm observatlon Well complcted mto the
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Figure 3. Hydrograph of DENR-Water RJghts Program dﬁservation wéll compleié& into the
Tulare: Western Spink/Hitchcock aquifer.
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Figure 4. Hydrograph of DENR-Water Rights Program observation well completed into the
Tulare: Western Spink/Hitchcock aquifer.
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Figure 5. Hydrograph of DENR-Water Rights Program observation well completed into the
Tulare: Western Spink/Hitchcock aquifer.
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Figure 6. Hydrograph of DENR Water nghts Program observation well completed into the
Tulare: Western Spink/Hitchcock aquifer.
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Figure 7. Location of DENR-Water Rights Program observation wells completed into the

Tulare: Western Spink aquifer and wells shown in Figures 2-6.

Potentiometric Surface:

The potentiometric surface of the Tulare: Western Spink/Hitchcock aquifer was determined for
two time periods based on the observation well measurements for October 1987 and for October
2012. A map showing the two potentiometric surfaces is shown in Figure 8. It is clear that
although there are some nuances in the potentiometric surfaces, the surface is essentially
unchanged; indicating that discharge is not exceeding recharge and unappropriated water is

available from the aquifer.
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Figure 8. Comparison of the potentiometric surface of the Tulare: Western Spink/Hitchcock
aquifer (October 1987 versus October 2012)

Regional flow net analysis using observation well data:
The recharge potential of the Tulare: Western Spink/Hitchcock aquifer was evaluated by
interpreting a regional flow net analysis based on the September 2012 water level data from the
DENR-Water Rights” Observation Well Network. A flow net analysis is a calculation of the
amount of water flowing through the aquifer according to the equation:
Q=TIL
Where:

Q= flow in gallons per day

T= Transmissivity in gallons per day per foot

[= Hydraulic gradient in feet per mile

L= Cross sectional length in miles

The average hydraulic conductivity for the Tulare: Western Spink/Hitchcock aquifer was
estimated based on the specific capacities of the 30 irrigation wells completed into the aquifer for
which the data to allow these calculations was available (Water Rights, 2013b; Water Rights,
2013c). Transmissivity was calculated at each well using the wells’ specific capacity
(“Transmissivity from Specific Capacity”), and the transmissivity was divided by the aquifer
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thickness at the well to determine an average hydraulic conductivity for the aquifer. The average
hydraulic conductivity was calculated to be 1,982 gallons per day per square foot (gpd/ft’). The
average transmissivity of the Tulare: Western Spink/Hitchcock aquifer of a cross section through
which all of the flow of the aquifer must flow was determined by multiplying the average
thickness of the cross section (36.3 feet) times the average hydraulic conductivity for the aquifer
(1,982 gallons per day per square foot) to be 71,950 gallons per day per foot.

The hydraulic gradient for the Tulare: Western Spink/Hitchcock aquifer was estimated to
average 4.26 feet per mile based on data from the DENR-Water Rights’ Observation Well
Network.

The cross section length of the Tulare: Western Spink/Hitchcock aquifer was determined to be
approximately 25 miles based on the current aguifer delineation.

The amount of water moving through the Tulare: East James aquifer is estimated as follows:
Q = ((71,950 gpd/ft) x (4.26 ft/mile) x (25 miles))/ (325,851 gallons/ac-ft)
= 23.5 ac-ft/day
= 8,583 ac-ft/yr

In order to sustain this estimated volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per year based on an area of the aquifer of approximately
263,000 acres would be 0.39 inches. This recharge rate cannot be considered “average annual
recharge” since it used only 2012 data, and likely can be viewed as a minimum recharge rate;
however the estimate does show the reasonableness of the average annual recharge estimate from
Kuiper (1984).

HYDROLOGIC BUDGETS:

SDCL 46-6-3.1 and the availability of unappropriated water from the Tulare: Western
Spink/Hitchcock aquifer can be evaluated by considering a hydrologic budget for the aquifer
which compares the recharge to and discharge from the aquifer.

Recharge to the Tulare: Western Spink/Hitchcock aquifer occurs primarily through infiltration of
precipitation where the outwash is at or near ground surface. The best information reasonably
available to estimate the average annual recharge to the aquifer is from the groundwater flow model
developed by Kuiper (1984). The model incorporated an average recharge rate throughout the
aquifer although recharge generally occurs only in unconfined areas. The average annual recharge
to the aquifer based on the groundwater flow model ranged from 0.41-1.66 inches per year with a
“best fit” reflecting various simulations of 0.83 inches per year (Kuiper, 1984). Considering an
areal extent of the Tulare: Westem Spink/Hitchcock aquifer equal to 263,016 acres and applying a
0.83 inches per year recharge rate, the average annual recharge to the Tulare: Western
Spink/Hitchcock aquifer is estimated to total 18,192 acre-feet per year.

Withdrawals from the Tulare: Western Spink/Hitchcock occur through natural discharge,

domestic use and uses from appropriative rights/permits. Essentially all of the well withdrawals
from the aquifer are for irrigation use. For the period of 1979 through 2011, irrigation pumpage
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from the aquifer is shown in Table 2, and the average irrigation application rate over this period
was 9.32 inches per acre per year (Buhler, 2012a).

REPORTED IRRIGATION | ACRE-FEET
PUMPING (1979-2011) PER YEAR
Maximum 19397.25
Minimum 2200.29

Average 9725.6

Table 2. Reported irrigation pumping from the Tulare: Western Spink/Hitchcock aquifer for 1979-
2011 (Buhler, 2012a)

Since 1979-2012 was a time period that included new development from the aquifer, the average
irrigation pumpage for this time period is likely low. However, the average application rate for this
time period can be considered reflective of the irrigation practices in the aquifer.

The time period of 2003-2011 reflects fully developed conditions in the aquifer. Irrigation purnpage
for this time period is shown in Table 3. The average application rate for the 2003-2011 time period
was 8.71 inches per year. The application rate for 2003-2011 likely is more reflective of the
climatic conditions over the relatively short (nine year) period than actual irrigation practices in the
aquifer.

REPORTED IRRIGATION | ACRE-FEET
PUMPING (2003-2011) PER YEAR
Maximum 19397.25
Minimum . 3007.9

Average 12286.8

Table 3. Reported irrigation pumping from the Tulare: Western Spink/Hitchcock aquifer for 2003-
2011 (Water Rights, 2004-2012)

Two methods were used to evaluate the availability of unappropriated water with separate
hydrologic budgets: 1) comparing estimated average annual recharge to the aquifer with the
average annual reported well withdrawals over the time period the aquifer was fully developed;
and 2) comparing the number of acres that can be irrigated based on the estimated average
annual recharge to the aquifer to the number of acres currently authorized for irrigation by water
rights/permits.

Irrigation Questionnaire Method:

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was estimated by comparing the estimated average annual recharge rate to the average
annual well withdrawal from 2003-2011. Since average annual recharge is estimated to be
18,192 ac-ft/yr and the average annual pumping was reported to be 12,286.8 ac-fi/yr, an average
of 5,905 acre-feet of unappropriated water is available from the Tulare: Western
Spink/Hitchcock aquifer based on this methodology.
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Recharge to Acres Method:

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was also estimated by comparing the maximum number of acres that could be irrigated
from the aquifer based on the estimated average annual recharge and the average irrigation
application rate, to the number of acres that are currently authorized for irrigation. The volume
of water associated with the potential additional irrigable acres was converted to acre-feet per
year based on the average irrigation application rate.

The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-feet per
year and an application rate of 9.32 inches per year would allow for the irrigation of 23,423
acres. There are currently 23,648.8 acres authorized for irrigation from the aquifer with water
rights/permits. Since 2003, the average percentage of authorized acres that have been irrigated
annually ranged from a maximum of 85.58% to a minimum of 31.17% with an average of
69.02%. This irrigated to authorized percentage agrees fairly well with the same percentages
calculated for Tulare: East James aquifer (i.e. Maximum=88.41%, Minimum=39.49%,
Average=65.34%) (Buhler, 2012b), for the fully developed time period for that aquifer (1979-
2011). Since on average, only 69.02% of authorized acres are irrigated annually, the number of
acres that can be expected to be irrigated under current authorization is 23,648.8 acres ¥69.02%
or 16,322.4 acres. The difference between maximum allowable acres (23,423 acres) and
expected irrigation acreage currently authorized (16,322.4 acres) shows that an additional 7,100
acres could be irrigated from the Tulare: Western Spink/Hitchcock aquifer. Assuming an
average application rate of 9.32 inches per year applied to 7,100 acres equates to 5,514 ac-ft/yr.

In another format, the “recharge to acres method” compares the average acrcage reported
irrigated annually from 2003-2011 (15763.6 acres) plus 69.02% of the 810 acres added in 2012
(559.1 acres) with the maximum number that can be irrigated based on the recharge rate (23,423
acres) or 23,423 acres — (15763.6+559.1) = 7,100 acres.

WATER AVAILABILITY SUMMARY::

The DENR-Water Rights Program observation well data indicates that unappropriated water is
available from the Tulare: Western Spink/Hitchcock aquifer. Analysis of the observation well
data shows that from 2003-2012, recharge to the Tulare: Western Spink/Hitchcock aquifer has
exceed discharge from the aquifer by an estimated 3,640 acre-feet per year. A comparison of the
average annual pumpage reported from the aquifer from 2003-2011 with the estimated average
annual recharge to the aquifer suggests that recharge exceeds pumping by 5,905 acre-feet.
Comparing the number of acres that can be irrigated based on the average annual recharge rate
suggests that recharge exceeds withdrawals from the aquifer by 5,514 ac-fi/yr.

The difference between the observation well method and budgeting methods for determining the
amount of unappropriated water that is available from the aquifer is likely due to a number of
factors. Budgeting methods resulted in greater amounts of unappropriated water available from
the aquifer however: a) Irrigation questionnaire data is not available for 2012 at this time and it is
likely that the 2012 data will increase the averages for the number of acres irrigated, amount of
water pumped and the percentage of irrigated to permitted acres. Higher current use averages
will reduce the amount of water available based on budgets, b) Budgeting methods are all
dependent upon self-reporting by-way of annual irrigation questionnaires. Errors in the reporting
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and/or interpretation of the irrigation questionnaires would influence the results; and c¢) the
average annual growing season precipitation in this area for 2003-2011 was 21.19 inches per
year, compared to the 20 year average growing season precipitation of 18.35 inches per year
(Mathiowetz, 2012). The averages for the number of acres irrigated, amount of water pumped
and the percentage of irrigated to permitted acres are likely low due to climatic conditions.
Consequently, estimates based on budgets for the amount of water remaining available for
appropriation and/or the number of additional acres that can be irrigated are likely too high. The
observation well method: a) does reflect 2012 climatic conditions and b) is less influenced by
short term trends, for example, the average water level fluctuation for observation wells was
+0.315 feet per year for 2003-2012, compared with a +0.261 feet per year average for water
years 1983-2012.

For the reasons listed above, and the fact that Administrative Rule of South Dakota Section
74:02:05:07 requires that “the Water Management Board shall rely upon the record of
observation well measurements to determine that the quantity of water withdrawn annually from
the aquifer does not exceed the estimated average annual recharge to the aquifer” the amount of
unappropriated water available from the Tulare: Western Spink Hitchcock aquifer is estimated to
be 3,640 acre-feet per year. Based on the historic average annual irrigation application rate of
9.32 inches per year, on average an additional 4,686 acres can be irrigated from the Tulare:
Western Spink/Hitchcock aquifer.

EXISTING WATER RIGHTS:
There have been 310 water permit applications to appropriate water from the Tulare: Western
Spink/Hitchcock aquifer. The status of these applications is shown in table 4.

STATUS NUMBER
CANCELLED 77

DENIED 37
INCORPORATED | 46
LICENSED 129
PERMITED 13
WITHDRAWN 8

Table 4. Status of Water Permit Applications filed from the Tulare: Western Spink/Hitchcock
aquifer .

Where the aquifer is under unconfined conditions, drawdown created by pumping is not
significant and does not extend very far from the individual production well (see figure 9).
Where the aquifer is under confined conditions water level fluctuations are more pronounced
(see figure 10). Well interference has never been a problem in this aquifer (Goodman, 2002).
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Regardless, these permits, if approved should contain the standard permit qualification for most
groundwater permits/rights which states:
“The well approved under this permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights”.
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CONCLUSIONS:

1.

2.

3.

9.

10.

11.

The best information currently available indicates the Tulare: Western Spink/Hitchcock
aquifer underlies approximately 263,016 acres of Beadle, Spink, and Hand Counties.

The best information currently available identifies an average annual recharge rate to the
Tulare: WesternSpink/Hitchcock aquifer as 0.83 inches per year.

The volume of average annual recharge to the Tulare: Western Spink/Hitchcock aquifer
based on an area of 263,016 acres and a recharge rate of 0.83 inches per year is

approximately 18,192 acre-feet per year.
The average annual irrigation application rate for the Tulare: Western Spink/Hitchcock

aquifer from 1979-2011 has been 9.32 inches per year.

The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-
feet per year and an application rate of 9.32 inches per year would allow for the irrigation
of 23,423 acres.

The best information available to determine the amount of unappropriated water available
from the Tulare: Western Spink/Hitchcock aquifer is through analysis of observation well
data.

The analysis of DENR-Water Rights’ observation well data identifies that the over the
period of record of 2003- 201 1, average annual recharge to the aquifer has exceeded the
average annual withdrawals from the aquifer by approximately 3,640 ac-ft/yr acre-feet
per year. .

The observation well data indicates that another 4,686 acres could have been irrigated
over the time period of 2003- 2011, at an average application rate of 9.32 inches per year.
Since 810 additional acres were authorized in 2012, the actual number of additional acres
that can be irrigated from the Tulare: Western Spink/Hitchcock aquifer is 3,877 acres.
The permit applications described on pages 1-3 of this report propose to irrigate a total o_'f

2,131acres.
Additional irrigation withdrawals are not expected to impair existing users.

Ken Buhler
SD DENR-Water Rights Program

. REFERENCES:
Buhler, K.A., 2012a, Report on Water Permit Application No. 7289-3,Bixler Farms; Nos. 7290-3

and 7291-3, Lee Gatzke; No. 7293-3, Jeffery Gatzke; and No. 7292-3, Allen Gatzke; April
25, 2012: SD DENR-Water Rights Program

Buhler, K.A., 2012b, Report to the Chief Engineer on Water Permit Application No. 7295-3‘=

William ¥. St. Clair; No. 7316-3, Van Buskirk Farms LLP; No. 7348-3, Michael Sentell;
No. 7364-3, Wipf Acres LP; No. 7365-3, Huron Colony; No. 7366-3, Huron Colony; No.
7367-3, Huron Colony; No. 7368-3 Huron Colony; No. 7369-3 Huron Colony; and No.
7370-3 Huron Colony; August 23, 2012: SD DENR-Water Rights Program
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RECEIVED

WILKINSON & WILKINSON JUN 14 2913
ATTORNEYS AT LAW
108 JOLIET AVE., S.E. P.O.BOX 29 w?’TngGFgggTS

DE SMET, SOUTH DAKOTA 57231

TELEPHONE: 605 / 854-3378

HARRY J. EGGEN (1922-1969) TELEFAX: 605 / 854-9006
ELLSWORTH F. WILKINSON (1923-2005)

TODD D. WILKINSON

MARCENE J. SMITH June 12 2013
GARY W. SCHUMACHER* ’

*ALs0 LICENSED IN MINNESOTA

Via facsimile (605) 773-4608 and
Original Sent by First Class Mail

Jeanne Goodman. '

Chief Engineer

Water Rights Program, SD DENR

Foss Building

523 East Capital

Pierre, South Dakota 57501

RE: Water Permit Application Nos. 7726-3, 7727-3, 7753-3, 7754-3, &
7759-3 (Oscar, Inc.)
Water Permit Application Nos. 7725-3, 7752-3, 7755-3, 7756-3, &
7757-3 (Lenny Peterson)
Petition in Opposition

Dear Ms. Goodman:

Oscar, Inc. and Lenny Peterson, as separate land owners and operators, are
affected by the Report of the Chief Engineer, dated April 13, 2013, regarding the above-
entitled Water Permit Applications for appropriation of water from the Tulare: Western
Spink/Hitchcock Aquifer. This letter is intended as and constitutes a petition in
opposition to denial of the full amount of the Water Permit Applications submitted by
Oscar Inc. and Lenny Peterson; and is further intended as and constitutes a petition in
opposition to the Chief Engineer’s recommendation denying the full amount of said
Water Permit Applications.

Please confirm receipt of this petition opposing denial of said applications and
petition opposing the Chief Engineer’s recommendations; and please inform me of the
date, time, and location of the public hearing on said application; as well as any other
information that needs to be submitted to your office(s) prior to the public hearing.

Thank you. -

Sincerely,
WILKINSON & WILKINSON

Marcene J. Smith



CC:

Diane Best (via facsimile and first class mail)
Craig Slepikas

Michael Watson

Marshall Brothers

Terry Wieting

Brent Kleinssaser

Riverside Hutterian Brethren
Vanbuskirk Farms

Bixler Farms

Martin J. Anderson .
Rathjen Farms

Darin Binger

Lenny Peterson

Brad Peterson



' V7 DEPARTMENT of ENVIRONMENT
| ~ and NATURAL RESOURCES
. PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKGTA 57501-3182

denr.sd.gov

CReAT Fces, AT PLACES

NOTE: TO BE SURE OF PUBLICATION ON

THE CORRECT DATES, CONTACT

, : THE NEWSPAPER RIGHT AWAY.
June 13, 2013 '

Gary Schumacher

Wilkinson & Wilkinson Law Office
PO Box 29

DeSmet SD 57231

Dear Mr. Schumacher:

Water Permit Application No. 7725-3 for irrigation use has been examined and found to comply with the South
Dakota Water Laws and applicable rules. A notice has been sent to the Redfield Press printed at Redfield SD
(Ph # 605-472-0822) and the Plainsman printed at Huron SD (Ph # 605-356-6401). You will need to contact
the newspaper(s) and authorize publication of this notice. A copy of the notice is enclosed. The
recommendation of the Chief Engineer and report on the application were sent previously to the applicant.
Please review the notice prior to publication and notify this office, if yvou have any corrections or questions.

Be sure to contact the above newspaper(s) to authorize publication of your Notice and to arrange for payment.
~ Early contact with the paper(s) can eliminate delays. Upon receiving authorization from you, the publisher has
been instructed to publish your notice. The newspaper has also been instructed to send us the Proof of
Publication. We must receive Proof of Publication before action can be taken on the application.

Sincerely,

Eric Gronlund

Natural Resources Engineer
(605) 773-3352

Enclosures

¢: Lenny Peterson, 19111 Maple Ave, Hitchcock SD 57348



@ _ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

o s o Puaces

den[.sd:gnv

June 13, 2013

Plainsman

PO Box 1278

Huron SD 57350

ATTENTION: Legal Public Notice

Enclosed is a Notice on Application No. 7725-3 to Appropriate Water, Please publish the notice once on June 19,
2013. The text of the notice can be e-mailed to your paper by contacting Karen Schlaak at (605) 773-3352.

The applicant must verify to you that the notice is to be published and arrange for payment. Please BILL the
APPLICANT for the cost of publication. The APPLICANT is Lenny Peterson, 19111 Maple Ave, Hitchcock
SD 57348 (Ph# 605-266-2793).

Please send the Water Rights Program an affidavit or the enclosed Proof of Publication form immediately.

The applicant pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of
Publication. Delays in receiving the affidavit can be costly to the applicant. '

Sincerely,
Eric Gronlund
Natural Resources Engineer

605 773-3352

enclosures



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUHLDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

June 13,2013

Redfield Press

PO Box 440

Redfield SD 57469

ATTENTION: Legal Public Notice

Enclosed is a Notice on Application No. 7725-3 to Appropriate Water, Please publish the notice once on June 19,
2013. The text of the notice can be e-mailed to your paper by contacting Karen Schlaak at (605) 773-3352.

The applicant must verify to you that the notice is to be published and arrange for payment. Please BILL the
APPLICANT for the cost of publication. The APPLICANT is Lenny Peterson, 19111 Maple Ave, Hitchcock
SD 57348 (Ph # 605-266-2793).

Please send the Water Rights Program an affidavit or the enclosed Proof of Publication form immediately.

The applicant pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of
Publication. Delays in receiving the affidavit can be costly to the applicant.

Sincerely,
Eric Gronlund
Natural Resources Engineer

605 773-3352

enclosures



Instruction to Newspaper — Publish the Notice on June 19, 2013. The applicant is responsible for payment. The
text of the notice can be e-mailed to your paper by contacting Karen Schlaak at (605) 773-3352 or email:
- Karen.schlaak@state.sd.us.

NOTICE OF HEARING ON APPLICATION NO. 7725-3 to Appropriate Water

Notice is given that Lenny Peterson, 19111 Maple Avenue, Hitchcock SD 57348 has filed Application No.
7725-3 to appropriate 4.57 cubic feet of water per second from two wells to be completed into the
Tulare:Western Spink Hitchcock Aquifer (60 - 100 feet deep) located in the approximate centers of the SW %
and SE % Section 7 for irrigation of 320 acres located in the S % Section 7; all in TI13N-R63W.

SDCL 46-2A-4(10) provides that “if the applicant does not contest the recommendation of the Chief Engineer
and no petition to oppose the application is received, the Chief Engineer shall act on the application pursuant to
the Chief Engineer’s recommendation and no hearing may be held before the board, unless the Chief Engineer
makes a finding that an application, even if uncontested, presents important issues of public policy or public
interest that should be heard by the board.” In this case, the Chief Engineer finds that this application presents
important issues of public interest that should be heard by the Water Management Board.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 7725-3 for 1.66
cubic feet of water per second and 116 acres because 1) there ‘is reasonable probability that there is
unappropriated water available for 116 acres of the applicant’s proposed use, 2) based on prior approved water
right permits and the priority of filing other pending applications, there is not unappropriated water available
from the Tulare:Western Spink/Hitchcock Aquifer for the applicant’s proposed use for the remaining 2.91 cfs
and 204 acres; 3) the proposed diversion for 1.66 cfs and 116 acres can be developed without unlawful
impairment of existing rights, 4) the proposed use is a beneficial use and 5) it is in the public interest as
recommended.

The Water Management Board will consider this application at 3:00 p.m. on July 10,2013 in the Matthew
Training Center, Joe Foss Bldg, 523 E. Capitol Ave. Pierre SD. The Chief Engineer's recommendation is not
_ final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3)
defer, or 4) deny this application based on the facts presented at the public hearing.

Any interested person who intends to participate in the hearing shall file a petition to oppose or support the
application and the petition shall be filed with BOTH the applicant and Chief Engineer. The applicant must
also file a petition if opposed to the Chief Engineer's recommendation. The Chief Engineer's address 1s "Water
Rights Program, Foss Building, 523 E Capitol, Pierre SD 57501 (605 773-3352)" and the applicant's mailing
address is given above. A petition filed by either an interested person or the applicant must be filed by July 1,
2013. The petition may be informal, but shail be in writing and shall include a statement describing the
petitioner's interest in the application, the petitioner's reasons for opposing or supporting the application, and the
signature and mailing address of the petitioner or the petitioner's legal counsel, if legal counsel is obtained. The
hearing is an adversary proceeding and any party has the right to be present at the hearing and to be represented
by a lawyer. These and other due process rights will be forfeited if they are not exercised at the hearing and
decisions of the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The July 10, 2013 hearing date will be automatically delayed for at least 20 days upon written request to the
Chief Engineer from the applicant or any person who has filed a petition to oppose or support the application.
The request for an automatic delay must be filed by July 1, 2013. If an automatic delay is requested, the hearing
will be rescheduled for a future Board meeting and personal notice will be provided to all petitioners regarding
the time, date and location. '

Contact Eric Gronlund by July 1, 2013 at the above Chief Engineer’s address 1o request copies of the staff
report, recommendation, application or other information. Notice is given to individuals with disabilities that
this hearing is being held in a physically accessible place. Please notify the Department of Environment and



Natural Resources at least 48 hours before the hearing if you have a disability for which special arrangements
must be made at the hearing. The telephone number for making arrangements is (605) 773-3352. .

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 or if a property
right may be terminated, any party to the contested case may require the agency to use the Office of Hearing
Examiners by giving notice of the request to the agency no later than ten days after service of a notice of hearing
issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being provided by publication, and the
applicable date to give notice to the Chief Engineer is July 1, 2013. However, since this particular matter is a water
. permit application and not a monetary controversy in excess of $2,500.00 or termination of a property right the
Chief Engineer disputes the applicability of this provision and maintains that the hearing must be conducted by the

Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will be held
and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28; SDCL 46-1-1
thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-2A-12, 46-2A-14, 46-
2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2 thru 46-5-30.4, 46-5-31 46-5-
32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49; 46-6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10,
46-6-13, 46-6-14, 46-6-21, 46-6-26; and Board Rules ARSD 74:02;01:01 thru 74:02:01:25.02; 74:02:01:35.01.

Steven M. Pimer, Secretary, Department of Environment and Natural Resources. Published once at an
approximate cost of



RECEIVED
JuN 20 208 |
WAIERRICH'> Affidavit of Publication

STATE OF SOUTH DAKOTA,
County of Spink: ss.

I, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
and that | Mark E. Davis, the undersigned, am
Publisher of said newspaper in charge of the
advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
that the legal or official notice entitled:

#385 Notice

A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on June
19th, that Fifty-eight and .80/100 Dollars, insures to
the benefit of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any person whomsoever.

Subscribed and sworn to before me this 19th day of

June, 2013.

Notary Flpbllc South Dakota

My commission expires 04/06/2016.



Notice

NOTICE OF HEARING ON
APPLICATION NO. 7725-3
TO APPROPRIATE WATER
Notice is given that Lenny Peterson,
19111 Maple Avenus, Hitchcock SD
57348 has filed Application No. 7725-3
to appropriate 4.57 cubic feet of water
per second from two wells to be com-
Heted into the Tulare:Western Spink
itchcock Aguifer (60 - 100 feet deep)
located in the ap:froximate centers of
the SW 14 and SE 1/4 Section 7 for irri-
ation of 320 acres located in the S 12
. Section 7; all in T113N-R63W.
! SDCL 46-2A-4(10) provides that “if
I the applicant does not contest the rec-
ommendation of the Chief Engineer and
no petition to oppose the application is
received, the Chief Engineer shall act
on the application pursuant to the Chief
Engineer’'s recommendation and no
hearing may be held before the board,
unfess the Chief Engineer makes a find-
ing that an application, even if uncon-
tested, presents important issues of
public gglicy or public interest that
should be heard by the board.” In this
case, the Chief Engineer finds that this
application presents important issues of
public interest that should be heard by
the Water Management Board.
Pursuant to SDCL 46-2A-2, the
Chief Enginaer recommends
APPROVAL of Application No. 7725-3
for 1.66 cubic feet of water per second

#385

sonable probability that there is unap-
propriated water available for 116 acres
ot the applicant's proposed use, 2)
based on prior approved water right per-
mits and the priority of filing other pend-
ing applications, there is not unappropri-
ated water available from the
Tulare:Westem Spink/Hitchcock Aquifer
for the applicant’s proposed use for the
remaining 2.91 cfs and 204 acres; 3)
the proposed diversion for 1.66 c¢fs and
116 acres can be developed without
unlawfyl impairment of existing rights,
4) the proposed use is a beneficial use
and 5) it is in the public interest as rec-
ommended. .

The Water Management Board will
consider this application at 3:00 p.m. on
July 10, 2013 in the Matthew Training
Center, Joe Foss Bldg, 523 E. Capitol
Ave. Pierre SD. The Chiet Engineer's
recommendation is.not final or binding
upon the Board. The Board is author-
ized 1o 1) approve, 2) approve with
qualifications, 3) defer, or 4) deny this
application based on the facts present-
| ed at the public hearing.

Any interested person who intends
to participate in the hearing shall file a
| petition to oppose or support the appli-

and 116 acres because 1) there is rea-

cation and the petition shall be filed with
BOTH the applicant and Chief Engineer.
The applicant must also file a Petition if
opposed té the Chiel Engineer's recom-
mendation. The Chief Engineer's
address is "Water Rights Program, Foss
Buiiding, 523 ‘E Capitot, Pierre SD
57501 (605 773-3352)" and the appli-
cant's mailin%address is given above. A
petition filed by either an interested per-
son or the aglpﬁcant must be filed by
July 1, 2013. The petition may be infor-
mal, but shall be in writing and shall
include a statement describing the peti-
tioner's interest in the application, the
petitioner's reasons for opposing or
supporting the application, and the sig--
nature and mailing address of the peti-
tioner or the petitioner's legal counsal, if
fegal counsel is obtained. The hearing is
an adversary proceeding and any party
has the right to be present at the hear-
ing and to be reprasented by a lawyaer.
These and other due process rights will
be forfeited if they are not exercised at
the hearing and decisions of the Board
may be appealed to the Circuit Court
and State Supreme Court as provided
by law.

The July 10, 2013 hearing date will
be automatically delayed for at least 20
days upon written request to the Chief
Engineer from the applicant or any per-
son who has filed a petition to oppose or
support the application. The request for
an automatic delay must be filed by July
1, 2013. It an automatic delay is
requested, the hearing will be resched-
uled for a future Board meeting and per-
sonal notice will be provided to all peti-
tioners regarding the time, date and
location.

Contact Eric Gronlund by July 1, -
2013 at the above Chisf Engineer’s
address to request copies of the staff
report, recommendation, application ori

_other information. Notice is given to indi-

viduatls with disabilities that this hearing

is being held in a physically accessible i
lace. Please noti& the Deparntment of \
nvironment and

least 48 hours before the hearing if you

hearing. The telephone number for
making arrangements is (605} 773-
3352

Under SDCL 1-26-17(7) notices
must state that "if the amount in contro-
versy exceeds $2,500.00 or if a proper-
tK right may be terminated, any party to
the contested case may require the
agency to use the Office of Hearing
Examiners by giving notice of the
request to the agency no later than ten
days after service of a notice of hearing
issued pursuant to SDCL 1-26-17." This
is a Notice of Hearing, service is being

have a disability for which special_\" A R
arrangements must be made at lhe"::& MR

atural Resources at &)

provided by publication, and the appli-
cable’ date to give.notice to the Chief '
Engineer is July:1,°2013. However,
since this particular matter is a water
permit application and not a monetary
controversy in excess of $2,500.00 or
termination of a praperty right the Chief
Engineer dispules the applicability of
this provision and maintains that the ;
hearing must be conducted by the
Board.

As applicable, the following provides
the legal authority and jurisdiction under |
which the hearing will be held and the !
particular statutes and rules pertaining ,
to this aggication: SDCL 1-26-16 thru 1-
26-28; SOCL 46-1-1 thru 46-1-9, 46-1-
13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-
11, 46-2-17; 46-2A-1 thru 46-2A-12, 46-
2A-14, 46-2A-15, 46-2A-20, 46-2A-21,.
46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-
26, 46-5-30.2 thru 46-5-30.4, 46-5-31
46-5-32 thru 46-5-34.1, 46-5-38 thru 46-
5-39, 46-5-46, 46-5-47, 46-5-49; 46-6-1
thru 46-6-3.1, 46-6-6.1, 46-6-10, 46-6-
13, 46-6-14, 46-6-21, 46-6-26; and .
Board Rules ARSD 74:02:01:01 thru
74:02:01:25.02; 74:02:01:35.01.

Steven M. Pimer, Secretary

Department of Environment and

Natural Resources

Published at an approximate cost of
$58.80. {(June 19) ;




F.P. 06-19-13 ~
NOTICE OF HEARING

ON APPLICATION

NO. 7725-3 1o

Appropnate Water
Notice is given that
Lenny Peterson, 19113
Maple Avenue, Hiich-
cack SD 57348 hasfiled
Application No. 7725-3
to appropriate 4.57
cubic feet of water per
second from two wells to
be completed into the
Tulare: Western Spink
Hitchcock Aquifer (60 -
' 100 feet deep) located in
" the approximate centers
of the SW % and SE %
Section 7 for irrigation of
320 acres located in the
" 8 % Section 7; all in
T113N-RE3W.
© SDCL  46-2A-4(10)
provides that ‘“if the
applicant does not con-
. test the recommenda-
tion of the Chief-Engin-
eer and no petition 10
oppose the application
is received, the Chief
Engineer shall acton the
application pursuant to
: the Chief Engineer's
recommendation and no
hearing may be held
before the board, unless

RECEIVED

JUN 27 2013
STATE OF SOUTH DAKOTA,  WATER Rigis
COUNTY OF BEADLE: ss. PROGRAM

PRINTER'’S AFFIDAVIT

|, ELDON JACOBS, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an office maintained at said
place of publication; that | am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

SD DEPT OF ENVIORMENTAL - WATER i
RIGHTS (PETERSON FARMS) :

i i ; ief Engineer
was published for one day, in said newspaper, L erding that an
and not in any supplement of the said news- . application, . even if

uncontested, ~presents
jmportant issues of pub-
lic poicy or public inter-
est that should be heard
y the board” In this
case the Chief Engineer
finds that this application
presents important
_issues of public interest
that should be heard by

paper, the publication was of the 19TH day JUNE
2013 That the full EIGHTY-TWO & 86/000 dollars
insures to the benefit of the publisher of said
newspaper; that no agreement or under- standing
for the division thereof has been made with any

other person, and that no part there of has been
agreed to be paid to any person whom so ever.

G0, Mv

Subscribed and s
day of JUNE_ 2013,

Board.

Pursuant to SDCL 46-
2A-2, the Chief Engineer
recommends
- APPROVAL of Applicat-

ion No. 7725-3 for 1.66

cubic feet of water per

second and 116 acres
because 1) there is rea-
sonable probability that
there is unappropriated
water available for 116
acres of the applicant’s
proposed use, 2) based
on prior approved water
right permits and the pri-
ority of filing other pend-
ing applications, there is
not unappropriated
water available from the
Tulare: ‘Western Spink/
Hitchcock Aquifer for the
applicant’s  proposed
use for the remaining
291 cfs and 204 acres;
3) X the proposed- divey-
sidtifor 1.66 ¢is and:HB
acrés can be Jedsibped
without unlq ul i ir-
- mant of exnstmg nghts
4) the proposed use is a
~bengficial use and 5) itis
in the public interest as
recommended.

n to before me this 30TH

Nota lic, South Dakota

My term expires 10/25/2Q017

Legal # 826

the Water Management

The Water Manage-
ment Board will consider
this apphication at 3:00
p.m."on July 10, 2013 in

‘the Matthew Training

Center, Joe Foss
Bldg,523 E. Capitol Ave.
Pierre SO. The Chief

Engineer's recommen-

dation is not final or

binding upon the Board.

The Board is authorized

to 1) approve, 2)

approve with qualifica-

tions, 3) defer, or 4)

deny this application

based on the facts pre-
sénted at the publlc
hearing.

Any interested person

who intends to partici-

pate in the hearing shall
file a petition to oppase
or support the applica-
tion and the petition
shall be fited with BOTH
the applicant and Chief

Engineer. The applicant

must also file a petition if

opposed to the Chief

Engineer's recommen-

dation. The Chief Engin-

eer's address is "Water

Rights Program, Foss

Building, 523 E Capitol,

Pierre SD 57501 (605

773-3352)" and the app-

licant's mailing address

is given above. A petition
filed by either an inter-
ested person or the app-
licant must be. filed by

July 1, 2013. The peti-

tion may be informal, but

shall be in writing and
shall include a state-
ment describing the peti-
tioner's interest in the
application, the petition-
er's reasons for oppos-
ing or supporting the
application, and the sig-
nature and mailing add-
ress of the petitioner or
the petjtioner's legal
counsel, if legal counsel
is obtained. The hearing
is an adversary pro-
ceeding and any party
has the right to be pres-
ent at the hearing and to
be represented by a
lawyer. These and other
due -process rights will
be forteited if they are
not exercised at the
hearing and decisions of
the Board may be app-
ealed to the Circuit
Court and State Sup-
reme Court as providad
by law.

The July 10, 2013
hearing date will he
automatically delayed
for at least 20 days upon
written request to the,
Chief Engineer from the
applicant or any person



who has fRed a petition
to oppose of support the
application. The request
“for an automatic delay
must be filed by July 1,
2013. if an automatic
delay is requested, the
hearing will be resched-
uled for a future Board
meeting and personal
notice will be provided to
all petitionérs regarding
_the time, date and loca-
-tion.
~ Contact Eric Gronlund
by July 1, 2013 at the
above Chief Engineer's
address to request
copies of the staff report,
recommendation, appli-
cation or other informa-
tion. Notice is given to
individuals with disabili-
ties that this hearing is
being held in a physical-
ly accessible place.
Please notify the Dep-
artment of Environment
and Natural Resources
at least 48 hours before
the hearing if you have a
disability for which spe-
cial arrangements must
be made at the hearing.
The: telephone number
for “ making arrange-
ments is (605)773-3352.
Under SDCL 1-26-
17(7) notices must state
that *if the amount in
contraversy  exceeds
$2,500.00 or if a proper-
ty right fnay be terminat-
ed, any party to the con-
tested case may require
- the agency to use the
W‘ Office of tearing Exam-
- iners by giving notice of
1the request to the
1 agency no later than ten
| days after service of a

| notice of hearing issued

pursuant to SDCL 1-26-
-17.* This is a Notice of
Hearing, service is being
-provided by publication,
.and the applicable date
to give notice to the
'Chief Engineer is July 1,
2013. However, since
#this particular matter is a
water permit application
:and not a monetary con-
itroversy in excess of
1$2,500.00 or termination
of a property right the
, Chief Engineer disputes
the "applicabitity of this
provision &nd maintains
' that the hearing must be

| conductedby the Board.

As
lowing pr
authority gnd jurisdiction
under which the hearing
will be hé\d and the par-

_ ticular statutes and rules .

peftaining: to”this appli-

‘eatiohks SDGL -1126-16

iy 1:56-28:°S0CL 46-
1-1 thru 46-1-9, 46-1-13
thru 46-1-16; 46-2-3.1;,
46-2-9, 46-2-11, 46-2-
17: 46-2A-1 thru 46-2A-:
12, 46-2A-14, 46-2A-15,
46-2A-20, 46-2A-21, 46-
2A-23; 46-5-1.1, 46-5-2
thru 46-5-26, 46-5-30.2°
thru 46-5-30.4, 46-5-31
46-5-32 thru 46-5-34.1,
46-5-38 thru 46-5-39,
46-5-46, 46-5-47, 46-5-°
49; 46-6-1 thru 46-6-3.1,
46-6-6.1, 46-6-10, 46-6-
13, 46-6-14, 46-6-21,
46-6-26; and Board
Rules ARSD 74:02:01:01
thru 74:02:01:25.02;
74:02:01:35.01.
Steven M. Pirmner,
Secretary, Department
of Environment and
Natural Resources.
No. 826 (adv.}
Published once at the
total approximate cost of
$82.77.



~ DEPARTMENT of ENVIRONMENT
ﬁlm and NATURAL RESOURCES

PMB 2020
JGE FOSS BUILB!ING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

(e Faces G Puaces denrsd.gov
July 18, 2013
NOTICE
TO: Lenny Peterson Raymond D. Rylance
19111 Maple Avenue Wiles & Rylance
Hitchcock SD 57348 3 East Kemp, Suite 200

Watertown, SD 57201

FROM: Jeanne Goodman, Chief Engingtf
Water Rights Program Y

SUBIJECT: Partial Approval of Water Permit Application No. 7725-3 and Deferral of Water
Permit Application Nos. 7752-3, 7755-3, 7756-3, and 7757-3, Lenny Peterson

The Water Management Board approved a portion of Water Permit Application No. 7725-3 and
deferred consideration of the remaining diversion rate authority and acres requested by the application.
Specifically, the Board approved the appropriation of 1.93 cubic feet of water per second from the
Tulare Western Spink Hitchcock Aquifer to irrigate135 acres. At the time of hearing, Mr. Peterson
designated the well to be located in the approximate center of the SW % of Section 7-T113N-R63W to
irrigate 135 acres in this same quarter section. DENR will proceed with issuance of the water permit.
The deferred portion of Application No. 7725-3 is 2.64 cfs diversion rate authority for irrigation of
185 acres in the S % Section 7-T113N-R63W will be scheduled for the Board’s October 3, 2013,
meeting. ‘

In addition, the Water Management Board deferred consideration of Water Permit Application Nos.
7752-3, 7755-3, 7756-3, and 7757-3 filed by Lenny Peterson to appropriate groundwater from the
Tulare Western Spink Hitchcock Aquifer for irrigation.

Future notice will be provided scheduling consideration of the applications at the October 3, 2013,
Board meeting. Please contact Eric Gronlund at (605) 773-3352 if you have questions about the
deferral of the applications.

c: Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on July 18, 2013, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated July 18, 2013, regarding
deferral of Water Permit Application Nos. 7725-3, 7752-3, 7755-3, 7756-3, and 7757-3, Lenny
Peterson, as set forth below:

Lenny Peterson
19111 Maple Avenue
Hitchcock SD 57348

Raymond D. Rylance
Wiles & Rylance

3 East Kemp, Suite 200
Watertown, SD 57201

Diane Best, Assistant Attorney General
317 N Main Avenue
Sioux Falis SD 57104

I Qo

Gail Jacobson”
Water Rights Program, DENR

. STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Swormn to, before me, this / 9 day of July, 2013

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

! KAREN SCHLAAK o]
th NOTARY PUBLIC “'1

State of South Dakota '\j




- DEPARTMENT of ENVIRONMENT
ﬁlﬂ%@ and NATURAL RESOURCES
- PMB 2020
- JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

[t Faces, GAEATPLACES

denr.sd.gov

AUG 29 2013

Lenny Peterson
19111 Maple Ave
Hitchcock SD 57348

Dear Mr. Peterson:

Enclosed is Water Permit No. 7725-3 authorizing construction of your water diversion system and
beneficial use of the water, not exceeding the limits as specified in the Water Permit.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use.
An investigation can then be scheduled so the water license may be issued, thus completing the
acquisition of a water right. '

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

Sincerely,

el

he Goodman, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures



| DEPARTMENT of ENVIRONMENT
%M and NATURAL RESOURCES
- ' PMB 2020
' JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

Cheay Faces CoemrPoaces.©

denr.sd.gov

September 6, 2013

NOTICE

TO: Raymond D. Rylance
' Wiles & Rylance

3 East Kemp, Suite 200

Watertown, SD 57201

FROM: Jeanne Goodman, Chie
Water Rights Program

SUBJECT: ' Scheduling of Deferred Water Permit Applications from the Tulare:Western Spink /
Hitchcock Aquifer

At their July 11, 2013 meeting, the Water Management Board deferred consideration of the following
water permit applications to appropriate groundwater from the Tulare Western Spink Hitchcock
Aquifer for irrigation.

Nos. 7725-3 - Lenny Peterson (deferred portion)

Nos. 7752-3, 7755-3, 7756-3, 7757-3 — Lenny Peterson

Nos. 7726-3, 7727-3, 7753-3, 7754-3, 7759-3— Oscar Inc

Nos. 7733-3, 7734-3, 7735-3, 7736-3 — Van Buskirk Farms LLP

The Water Management Board will conduct a hearing to consider these applications at 1:30 PM
(Central Time) on Thursday, October 3, 2013, at the Floyd Matthew Training Center, Joe Foss
Building, 523 E. Capito! Avenue, Pierre SD. Applicable provisions of the published notice of hearings
on the applications will apply at the time of hearing. Future notice will be provided to all parties if
there are changes to the hearing date or time.

Questions regarding the hearing process may be directed to Diane Best, Assistant Attorney General at
(605) 367-5880 ext. 105 or diane.best(@state.sd.us.

c: Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on September 6, 2013, I have personally hand delivered envelopes
containing a Notice dated September 6, 2013, regarding scheduling the hearing on deferral of
Water Permit Application as follows:

Nos. 7725-3 — Lenny Peterson (deferred portion)

Nos. 7752-3, 7755-3, 7756-3, 7757-3 — Lenny Peterson

Nos. 7726-3, 7727-3, 7753-3, 7754-3, 7759-3— Oscar Inc

Nos. 7733-3, 7734-3, 7735-3, 7736-3 — Van Buskirk Farms LLP

Hand Delivered in Redfield SD

Raymond D. Rylance
Wiles & Rylance

3 East Kemp, Suite 200
Watertown, SD 57201

Diane Best, Assistant Attorney General
317 N Main Avenue '
Sioux Falls SD 57104

A4

Eric Gronlund

Water Rights Program, DENR
STATE OF SOUTH DAKOTA )

) SS
COUNTY OF HUGHES )

Lh »41'405 - (kS
Swomn to, before me, this (ﬁ day of July, 2013

W Jihbaats.
Karen Schlaak
Notary Public

My Commission expires April 1, 2019

)\y KAREN SCHLAAK QA
NOTARY PUBLIC
'% State of South Dakota ™ §

g -

V7.




% @ DEPARTMENT of ENVIRONMENT
W and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

ERERTTACES GREATFLACES October 4. 2013 den.sd.gov

NOTICE
TO: Raymond D. Rylance
Wiles & Rylance
3 East Kemp, Suite 200
Watertown, SD 57201

FROM: Jeanne Goodman, Chief Eng
Water Rights Program

SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision for Water
Permit Applications from the Tulare:Western Spink/Hitchcock Aquifer

The Water Management Board directed Diane Best, Assistant Attorney General to prepare proposed
Findings of Fact, Conclusions of Law and a Final Decision in the matter of the denial of Water Permit
Application Nos. 7725-3 — Lenny Peterson (deferred portion); Nos. 7752-3, 7755-3, 7756-3, 7757-3 — Lenny
Peterson; Nos. 7726-3, 7727-3, 7753-3, 7754-3, 7759-3— Oscar Inc.; and Nos. 7733-3, 7734-3, 7735-3, 7736-3 —
Van Buskirk Farms LLP.

The Board will consider adoption of Findings, Conclusions and Final Decision at 10:30 AM, on
Thursday, December 5, 2013, in the Floyd Matthew Training Center, Joe Foss Building, 523 East
Capitol Avenue, Pierre SD. Notice will be provided if there is a change in the hearing date or time.

The Board requested that a copy of the proposed Findings, Conclusions and Final Decision be mailed
to each Board member and parties by November 8, 2013. Written objections or comments in support
of the proposed Findings, Conclusions and Final Decision, or alternative Findings, Conclusions and
Final Decision are to be mailed to each Board member, the Board attorney (mailing list enclosed) and
parties of record by November 25, 2013. Board counsel requests that the draft findings or altemnative
findings be provided in a WORD format file via email to jeff hallem@state.sd.us. '

At the Board’s discretion, oral arguments by parties who timely filed written comments in opposition
or support of the proposed Findings, Conclusions and Final Decision, or alternative Findings,
Conclusions and Final Decision may be made on December 5, 2013. The public hearing was
completed on October 3, 2013. No additional testimony will be received.

If you have questions about the findings process, please contact Eric Gronlund at (605) 773-3352.
Enclosure

c: Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on October 4, 2013, I have personally hand delivered envelopes containing a
Notice dated October 4, 2013, regarding preparation of finding of fact, conclusions of law and final
decision in the matter of the approval of Water Permit Application Nos, 7725-3 — Lenny Peterson
(deferred portion); Nos. 7752-3, 7755-3, 7756-3, 7757-3 — Lenny Peterson; Nos. 7726-3, 7727-3, 7753-3, 7754-
3, 7759-3— Oscar Inc.; and Nos. 7733-3, 7734-3, 7735-3, 7736-3 — Van Buskirk Farms LLP, as addressed
below:

Raymond D. Rylance
Wiles & Rylance

3 East Kemp, Suite 200
Watertown, SD 57201

Diane Best, Assistant Attorney General
317 N Main Avenue
Sioux Falls SD 57104

Sent inter-office mail to:
Jeff Hallem, Assistant Attorney General, 1302

East Highway 14, Suite 1
Pierre SD 57501-8501

A Y it

Gail Jacobson
Water Rights Program DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this j vh day of October, 2013

W Zrhlaal
Karen Schlaak
Notary Public
My Commission expires April 1, 2019

N KAREN SCHLAAK ¢ty
E NOTARY PUBLIC
Yy State of South Dakota ™\

)
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RECEIVED

NOV -6 2013
WATER RIGHTS
PROGRAM
317 N. Main Avenue
Sioux Falls, South Dakota 57104 ‘
Phone (605} 367-5880
MARTY J. JACKLEY : FAX (605) 367-5886 ‘ CHARLES D. McGUIGAN
November 4, 2013
Leo Holzbauer Chad Comes Jeff Hallem
PO Box 877 PO Box 308 Water Mgmt. Board Atty.
Wagner, SD 57380 Madison, SD 57042 1302 E. Hwy 14, Ste.1
' Pierre, SD 57501
Rodney Freeman, Jr. Peggy Dixon Everett Hoyt .
PO Box 176 3311 Hogan Court 4422 Carriage Hills Dr,
Huron, SD 57350 Rapid City, SD 57702 Rapid City, SD 57702
Tim Bjork Jim Hutmacher
112 W. OQak Street 802 East 7t Street
Pierre, SD 57501 QOacoma, SD 57365

Re: Applications from the Tulare: Western Spinik/Hitchcock Aquiifer
Dear Board Members and Board Counsel,

As directed by the Board at the October 3 hearing, I am enclosing proposed
Findings of Fact, Conclusions of Law, and a Final Decision regarding the 14
applications for water permits from the Tulare: Western Spink/Hitchcock Aquifer.
Consistent with the Board's practice, I am providing the Board's attorney with an
electronic copy in Word format. This is for the Board's consideration at its
meeting on December 5.

I am also providing a copy to Mr. Rylance via both email and regular mail.

Sinceregly,
a8t

Diane Best
Assistant Attorney General
Counsel for Water Rights Program

cc: Ray Rylance



RECEIVED
NOV -6 2013

WATER RIGHTS
STATE OF SOUTH DAKOTA PROGRAM

SOUTH DAKOTA WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
PERMIT APPLICATION Nos.
7725-3, 7752-3, 7755-3, 7756-3,
and 7757-3, LENNY PETERSON
IN THE MATTER OF WATER CERTIFICATE OF SERVICE
PERMIT APPLICATION Nos.
7726-3, 7727-3, 7753-3, 7754-3,
and 7759-3, OSCAR, INC.

IN THE MATTER OF WATER
PERMIT APPLICATION Nos.
7733-3, 7734-3, 7735-3, and
7736-3, VAN BUSKIRK FARMS,
LLP

L e N N N W N )

The undersigned hereby certifies that true and correct copies of the
DENR proposed Findings of Fact, Conclusions of Law, and Final Order in the
above matter were served on the following by enclosing the same in envelopes
with first class postage, prepaid and affixed thereto, and depositing said

envelopes in the U.S. Mail at Sioux Falis, South Dakota on November 4, 2013:

Chad Comes Rodney Freeman, Jr.
P.O. Box 308 P.O. Box 176
Madison, SD 57042 Huron, SD 57350
Everett Hoyt Leo Holzbauer

4422 Carriage Hills Drive P.O. Box 877

Rapid City, SD 57702 Wagner, SD 57380
Peggy Dixon Tim Bjork, Secretary
3311 Hogan Court 112 W. Oak Street

Rapid City, SD 57702 Pierre, SD 57501



Jim Hutmacher Jeff Hallem, Asst. Attorney General

802 E. 7th Street Office of Attorney General

Oacoma, SD 57365 1302 E. Highway 14, Suite 1
Pierre, SD 57501

Ray Rylance
Wiles & Rylance

3 East Kemp, Suite 200
Watertown, SD 57201

And that on the same date the original was filed with the Chief Engineer, Water
Rights Program, Dept. of Environment and Natural Resources, at 523 East
Capitol Avenue, Pierre, SD 57501-3181.

Diane Best

Assistant Attorney General




STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD

IN THE MATTER OF WATER

PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and
7757-3, LENNY PETERSON

‘ FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND FINAL DECISION

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7726-3,
7727-3, 7753-3, 7754-3, and
7759-3, OSCAR, INC.

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7733-3,
7734-3, 7735-3, and 7736-3, VAN
BUSKIRK FARMS, LLP

L N S S L VR Ry N R S S

Hearing was held on October 3, 2013, before Board members Chad
Comes (Chair), Tim Bjork, Peggy Dixon, Everett Hoyt, Jim Hutmacher, and Leo
Holzbauer. Rodney Freeman recused himself.

All applicants were represented by Ray Rylance. The Department of
Environment and Natural Resources, Water Rights Program, and its Chief
Engineer (jointly referred to as “DENR”) was represented by Diane Best.

The Board, having considered the testimony and exhibits presented and
all records and documents on file, and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT
Background
1. This matter involves 14 applications to appropriate water from
the Tulare: Western Spink/Hitchcock Aquifer, an aquifer that is used

extensively for irrigation.



2. Irrigation development of the Tulare: Western Spink/Hitchcock
Aquifer was basically static from 2002-2012. Although this Board deferred a
large number of additional applications for a pericd of time sfarting in 2002,
it ultimately denied them in 2008. (In the Matter of Water Permit Applications
from the Tulare Aquifer, Findings of Fact, Conclusions of Law and Final
Decision issued March 11, 2008). No other permits were issued until 2012.

3. After a group of applications was filed in December 2011, DENR
Engineer Ken Bubhler filed a report with the Chief Engineer on April 25, 2012,
He concluded that sufficient water would be available to irrigate 733 more
acres. The Chief Engineer subsequently entered into a stipulated settlement
with the applicants and recommended that water permits should be granted
to irrigate 810 acres. This Board approved the stipulation and authorized the
permits for 810 acres in July 2012. (In the Matter of Water Permit Application
Nos. 7288-3, 7289-3, 7290-3, 7291-3, and 7292-3, Findings of Fact waived).

4. Thirteen more applications were subsequently filed seeking water
to irrigate 2,131 acres. On January 30, 2013, Ken Buhler filed another
report with the Chief Engineer regai‘dmg those appliéations. The Jénuary
30, 2013, report examined water availability under various methods and
concluded there was sufficient water available in the Tulare: Western
Spink/Hitchcock Aquifer to support irrigation of 4,686 more acres than had
been authorized for irrigation before any permits were issued in 2012 (also
referred to herein as “acres remaining”). Of the 4,686 acres remaining, 810
acres had already been granted in July 2012. This was also more than

enough to satisfy the requests then at issue for 2,131 acres (leaving enough

2



water available for 1,746 acres for which applications had not yet been
filed). The Chief Engineer recommended approval of permits to irrigate the
2131 acres at issue.

5. Following contested case hearings on March 7, 2013, and May
2, 2013, this Board authorized issuance of permits for 2,131 acres. Water
Permit Application Nos. 7373-3 (Terry Wieting), 7551-3 (Wayne Binger), 7570-
3to 7575 and 7637-3 to 7640-3 (Marshall Bros.), and 7620-3 (Oscar Inc).
(Findings of Fact waived).

6. In the meantime, after the Buhler Report was filed on
January 30, 2013 (and the Chief Engineer recommended approval of water
permité to irrigate 2,131 acres), there were 41 applications filed. Ken
Bubhler filed another report on April 13, 2013, addressing the 41
applications. The April 13, 2013, report relies, in significant part, on the
earlier January 30, 2013, report, and, to a certain extent, information
contained in the earlier April 25, 2012, analysis. The April 13, 2013, report
ultimately concluded that there was sufficient water available for the first 10
of the 41 applications, with enough water left over for 116 acres (not enough
to fill any of the additional requested applications).

7. The Chief Engineer recommended granting the first 10 of the 41
applications in the order they were filed as well as a portion of the 11th
application. She recommended denial of the rest.

8. Of the 41 applications, the initial 10 applications were heard

and granted by this Board in July, 2013. There was no opposition.



9. Of the 41 applications, the 11th application filed was
Application No. 7725-3 submitted by Lenny Peterson, and it sought to
irrigate 320 acres. The 116 acres referenced in the Buhler Report would
have been insufficient for this request. At hearing, however, Lenny Peterson
asked the Board to split his request and grant a permit to irrigate 135 acres
of the 32‘0, enough to operate one center pivot. After inquiry by the Board,
Buhler testified that an additional 19 acres was acceptable. The Board then
authorized irrigation of 135 acres of the requested 320 acres for Application
No. 7725-3.

10. The total of all of the 2012-2013 appropriations authorized by
this Board from the Tulare: Western Spink/Hitchcock aquifer includes the
full 4,686 acres addressed in the January 2013 Buhler Report as well as the
additional 19 acres addressed in the July 2013 hearing {4,706 total acres).

11. - In the meantime, of the 41 applications, 17 other épplications
were withdrawn. The applicants for those 17 permits did not seek hearing
after they received the recommendation of denial. The 17 applications are
considered té be withdrawn under SDCL 46-2A-3.

Current Applications

12. The contested case at issue pertains only to the 14 applications
captioned above. This includes the deferred portion of Application 7725-3
for Lenny Peterson to irrigate 185 acres as well as 13 other applications that
were recommended for denial in April 2013.

13. The 14 applications seck to appropriate sufficient water to

irrigate a total of 3,608 acres in Beadle County. Each of the applications
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seeks water from the Tulare: Western Spink /Hitchcock Aquifer. The
quantity of water requested is 2 acre feet per acre per year (ac ft/year) at a
maximum diversion rate of 1 cubic foot of water per second (cfs) per 70
acres.

14. The five applications filed by Lenny Peterson seek to irrigate 985
acres. The total maximum diversion rate would be 14.05 cfs.

15. The five applications filed by Oscar Inc. seek to irrigate 825
acres using 6 wells. The total maximum diversion rate would be 11.77 cfs.

16. The four applications filed by VanBuskirk Farms, LLP seek to
irrigate 1,798 acres using 11 wells. The total maximum diversion rate
would be 25.65 cfs.

17. Notice of Hearing for the 14 applications was published in the
Redfield Press (weekly newspaper) and Huron Daily Plainsman {daily
newspaper) the same day: June 19, 2013. The published Notice scheduled
hearing for July 11, 2013, in Pierre. The published Notices also provided
that petitions to intervene were to be filed by July 1, 2012. No petitions to
intervene were filed.

18. Hearing on the 14 applications was delayed until October 2013
upon request of the Chief Engineer. The Applicants consented to the delay.

19. The Board considers whether (a) there is a reasonable
probability unappropriated water is available for the proposed use; (b) the
proposed diversion can be developed without unlawful impairment of
existing rights; (c) the use would be a beneficial use; and (d) the use is in the

public interest. The first factor is dispositive.
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20. The area of the Tulare: Western Spink/Hitchcock Aquifer is
263,016 acres. This information is based on the April 25, 2012, Buhler
Report which analyzed several state and federal government studies of the
extent of the aquifer. It is the most current and best évaﬂable information
on the areal extent of the aquifer.

21. In considering water availability, this Board considers whether
the quantity of water withdrawn annually from the groundwater source
would exceed the quantity of the average estimated annual recharge of
water to the groundwater source if the permit was granted. Such analysis is
not required if the water source is older or lower than the greenhorn
formation (not the case here) and the-épplicant is a public water system (not
the case here). The analysis must be undertaken in this case.

22. DENR witness Ken Buhler, an expert with 28 years of experience
in groundwater hydrology, testified that, based on the best available
information, the quantity of water withdrawn annually from the Tulare:
Western Spink/Hitchcock Aquifer would exceed the average estimated
annual recharge if any of the 14 applications at iséue was granted. The
Board credits his testimony which examined the issue based on observation
well data and on consideration of a water budget for the aquifer.

23. The term “acres remaining” in the various analyses means the
total acreage that would be available for all the recent permit applications
filed from December 2011 to the present (including the previous perimits

authorized by this Board in 2012-13).



24. Analysis of the observation well data provides a qualitative
means of assessing the aquifer. In fact, the Board has promulgated a rule
providing that it will rely on the record of observation well measurements as
part of the evidence in examining the recharge/ withdrawal issue.

25. The DENR Water Rights Program monitors 48 observation wells
in the Tulare: Western Spink/Hitchcock Aquifer. The January 30, 2013,
report shows five representative observation wells constructed during the
period from 1966-1980 (and measured regularly since construction).
Hydro-graphs from the wells show that the aquifer readily responds to
climatic conditions and development has had an inconsequential effect on
the aquifer.

26. The observation data documents the difference between average
annual recharge and average annual withdrawal. If observation well data
shows a steady, continual decline of the aquifer’s water level or artesian
pressure, such changes could indicate that withdrawals are exceeding
recharge. Also, water level fluctuations in an aquifer dominated by the
influence of well withdrawals, or a change in the configuration of the
potentiometric surface, could indicate that well MthdraWals ére a significant
component in the system relative to recharge and/or natural discharge.
Observation well data was used in this proceeding to consider long term
trends, any influences of well withdrawals, and the configuration of the
potentiometric surface.

27. Hydrographs in the January 30, 2013, Buhler Report regarding

observation well data for the Tulare: Western Spink/Hitchcock Aquifer
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showed upward trending water levels. Based on the average slope of linear
trend lines for hydrographs for the observation wells in the aquifer, recharge
‘to the aquifer was greater than the total of the discharges from the aquifer
over the period from 2003 to 2012 (the period of time during which the
aquifer was fully developed and usage was not increasing).

28. DENR observation well data used in the January 30, 2013,
report showed that well withdrawals from the Tulare: Western
Spink/Hitchcock Aquifer had not had a long term effect on the amount of
water in storage in the aquifer.

29. The observation well data also showed that the configuration of
the potentiometric surface of the Tulare: Western Spiﬁk/ Hitchcock aquifer‘
had not changed significantly between 1987 and 2012. This showed that
discharge was not exceeding recharge and unappropriéted water was
available as of 2012.

30. The January 30, 2013, Buhler Report also used information
from five observation wells to quantify the change in volume of water in
storage in the aquifer. Change in the volume of water in storage is equal to
the difference between recharge and discharge. The five observation wells
were the only observation wells that were in portions of the Tulare: Western
Spink/Hitchcock aquifer that were under unconfined conditions for the
entire period studied (2003-2012) and they accurately reflect aquifer
conditions. Buhler examined the change in water level in each well for each
year (and the aquifer’s specific yield of 0.15) and then applied the

information to the unconfined portion of the aquifer to determine the total

8



volume of the change in acre feet. The water level for the unconfined part of
the aquifer increased an average of 0.3152 feet per year. As of 2012, there
were 76,978 acres under unconfined conditions. Consequently, the analysis
showed the annual change in volume is 3,639.5 ac-ft (76,978 acres x 0.31
feet x 0.15). This January 30, 2013, analysis shows that the average

annual recharge to the aquifer exceeded the average annual discharge from
the aquifer by an average of 3,640 ac-ft/yr for the period since development
has been static (2003-2012). The 3,640 ac-ft/yr would be sufficient water to -
irrigate 4,686 acres using the historic average irrigation rate for this aquifer
(9.32 inches).

31. The portion of the aquifer that is under unconfined conditions
was estimated in the April 25, 2012, report as being much smaller than the
76,978 acres estimated in the January 30, 2013 report. At hearing, Buhler
explained that during the period after the April 25, 2012, report was filed,
he performed an exhaustive review of data to determine the unconfined
portion of the aquifer. This included examining test hele logs, and well logs
filed with the DENR for each well completed into the aquifer, including not
only observation wells but also wells drilled for m‘lgators and domestic
users. The data allowed him to examine the lithology reported for welis
when they were constructed and assess the extent of the portion of the
aquifer that was unconfined. This is the best available information showing

the unconfined portion of the aquifer.



32. The analysis of the observation well data described in the
foregoing Findings of Fact is the best information reasonably available to
compare withdrawals from the aquifer against recharge to the aquifer.

33. The January 30, 2013, analysis also examined the recharge/
withdrawal issue by considering various water budget analyses where
reported irrigation use is compared with calculated recharge rates (as
opposed to examining change of actual water in storage).

34. Recharge to the Tulare: Westefn Spink/Hitchcock aquifer is
primarily through infiltration of precipitation where the outwash is at or
near the surface. Past independent studies show that the recharge rate had
been estimated for the unconfined and confined portions of the aquifer
under various methods. This included an analysis of the unconfined
portion of the aquifer alone, a regional flow net analysis, and a digital
groundwater model. The recharge rate estimate is 0.83 inches per year.

35. The recharge estimate, when applied to the areal extent of the
aquifer, results in total acre feet per year of recharge. Using the 263,016
acre areal extent of the aquifer and the 0.83 inch recharge rate, the average
| recharge would be 18,192 ac-ft/yr.

36. Buhler also used a regional flow net analysis to calculate
recharge based on September 2012 water levelrdata from the DENR
Observation Well Network. A flow net analysis is a calculation of the
amount of water flowing through the aquifer. Buhler relied on (a) the
average transmissivity of the aquifer based on the calculated fransmissivity

of irrigation wells in the aquifer where the data to allow these calculations
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was available (30 irrigation wells); (b) the hydraulic gradient for the aquifer
based on the Observation Well Network; and (c) the distance of the
appropriate cross section of the aquifer (25 miles). The volume of water
moving through the aquifer is 8,583 ac-ft/yr or 0.39 inches per acre per
year on an aquifer wide basis. This rate is not “average annual recharge”
since it used only 2012 data and likely can be viewed as a minimum
recharge rate. Independent studies over a period of years estimate the
average annual recharge at 0.83 inches per acre per year.

37. Under the water budget method, average annual withdrawals
weré estimated and compared to the estimated average annual recharge
sum. Almost all of the withdrawals are for irrigation. One water budget
method would base withdrawals primarily on irrigation questionnaires (self -
reporting by irrigators) for the period of record (1979 to ‘most recent). Review
of the questionnaires provides an application rate in inches of water per
acre for the irrigation systems actually in use each year. The average
annual application rate is 9.32 inches of water per acre on acres actually
irrigated during 1979-201 1. This average does not include any undeveloped
and unused irrigation systems. When adding information from 2012
irrigation reports, the average irrigation application rate from 1979-2012 is
9.44 inches per acre.

38. By contrast, the average irrigation application rate was only
8.71 inches over the period of 2003-2011 when the aquifer was fully
developed. In Buhler’s expert opinicn, this 8.71 inch number reflects

climate changes (wet conditions) during the period rather than the average
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irrigation practices. Buhler found in the January 30, 2013, report that the
best information available on the average irrigation application rate was the
entire period of record of ifrigation reporting for the aquifer (i.e. 1979 -

- 2011), which was 9.32 inches per acres.

39. In preparing his report in January 2013, Ken Buhler relied on
the information available at the time for the period of record {1979-2011).
This Board relied on the January 30, 2013 report (and therefore used the
9.32 inches) in previous rulings. By the time of the October 3, 2013 hearing
on the present applications, additional information was available from the
2012 irrigation season, which showed an average application rate of 9.44
inches for the period from 1979-2012. Yet, the 9.44 inches would have
supported irrigating even fewer acres than the 9.32 inches. The 9.32 inches
is the more conservative and consistent number for this contested case.

40. At hearing neither of the parties relied on the 9.44 inch average
application rate. DENR relied on the 9.32 inch application rate. The
Applicants relied on the 8.71 inch application rate. The Board relies on the
9.32 inches as the best information reasonably available in this casel.

41. As part of the water budget method focusing on irrigation
questionnaires, the Buhler report also examined withdrawals in terms of
“irrigation pumpage.” The “irrigation pumpage” is the total of all water use
for irrigation from the aquifer for a year as reported on the irrigation
questionnaires. Buhler examined the average irrigation pumpage for 1979-
2011 and also for the shorter nine-year period of 2003-2011. Total

irrigation pumpage averaged 9,725.6 ac-ft/yr for the period from 1979-2011
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based on irrigation questionnaires. This is the period when the average
irrigation application rate was 9.32 in/ac/yr. Yet, total irrigation pumpage
averaged 12,286.8 ac-ft/yr for the nine-year period of 2003-2011 based on
irrigation questionnaires. This is the nine year period when the average
irrigation application rate was 8.71 in/ac/yr. The annual average quantity
of water pumped from 1979-2011 was lower than for the period from 2003-
2011 because there were fewer acres developed for irrigation in the early
part of the period than the later period. It has only been since 2002 that the
average irrigation pumpage has not been skewed by systems permitted but
not completed.

42. The average annual irrigation pumpage derived from irrigation
questionnaires for the nine-yeai‘ period (12, 286 ac-ft/yr), compared with
the estimated average annual recharge rate for the aquifer (18,192 ac-ft/yr),
would result in 5,905 ac-ft/yr of unappropriated water available from the
Tulare: Western Spink/Hitchcock Aquifer than had previously been
available. Under this analysis, the volume would be sufficient to irrigate
7,603 more acres than were permitted for the period previous to 2012, using
9.32 inches of water per acre.

43. At hearing, 2012 irrigation questionnaire data was also used to
update the foregoihg water budget calculatioﬁs. The total average annual
well withdrawals (irrigation pumpage) from 2003-2012 was 13,138 acre
feet/year. Using an average annual application rate of 9.44 {which includes

2012 data), the 13,138 acre feet/year would provide an annual volume of
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water sufficient for irrigation of an additional 6,423 more acres than were
permitted for the period previous to 2012.

44. Bubhler did not rely on the foregoing water budget calculations,
however, because there are more variables and more estimates than
observation well data (which shows actual changes in water levels in
observation wells due to actual pumping). The water budget estimates
include a total pumping quantity based on seli-reported pumping rates,
days of pumping, application rate by irrigators, uncertainties in the aquifer
area, and errors associated with the recharge. The nine-year period (2003-
2011) is also a relatively short period and may be more reflective of climatic
conditions {and lack of water use in response to wet climatic conditions)
rather than averages over a longer period. A shorter period is less reliable
than a longer period because an abnormal year would carry greater weight.
The ten-year period (2003-2012) results in similar concerns.

45. Another type of water budget alternative is the “recharge to
acres” method where the recharge rate is estimated for the aquifer and
divided by the average application rate to obtain the “maximum allowable
acreage.” The “maximum allowable acres” is then compared with “acres
likely to be irrigated.” The number of acres likely to be irrigated under
existing permits is the total acres permitted for irrigation multiplied by the
percentage of permitted acres that have historically been irrigated since
2003 (not a percentage of average irrigation application rate or the number
of acres in partially irrigated systems). This method would result in 7,100

“acres remaining” using 2003 to 2011 data. Using 2003 to 2012 data, the
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method would provide for 5,563.8 “acres remaining”. This method is based
on a combination of the estimated recharge rate, the average irrigation
application rate reported by irrigators (in terms of inches per acre), and the
average number of irrigated acres as a percent of total permitted acreage.
This methodology then assumes the average application rate will continue to
be used by existing irrigators. This use of several assumed or estimated
variables compounds any errors in reporting. Further, the percent of
permitted acres irrigated is highly variable since there is a small dataset
(2003 - 2011) which varies greatly from year to year. The Board does not
find this method to be useful or the best information available.

46. Another alternative is a variant of the “recharge to acres”
method where the “maximum allowable acreage” is again calculated and
compared with the average number of irrigated acres for the period of 2003-
2011 and the acres likely to be irrigated under recently granted permits.
This method assumes that the percentage of acres irrigated under the newly
granted permits in 2012-13 would be the same as the percentage of

| irrigation systems historically used. It is not valid to assume that only a
portion of the acres authorized for irrigation by newly granted water permits
will be irrigated. Later analysis of 2012 irrigation use data demonstrated
that, in fact, the percentage of acres irrigated of the tofal acres appropriated
was 82.8% in 2012. This method, although speculative, would result in
7,100 “acres remaining” (2003-2011 data) or 5,953 “acres remaining” (2003-

2012 data). Again, 4,706 acres have already been authorized for irrigation
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in during 2012-2013. The Board does not, however, find this method to be
useful or the best information reasonably available.

47. The number of “acres remaining” under the observation well
data method is 4,686 acres {using 1979 to 2011 data averaging 9.32 inches
‘per acre application rate) or 4,627 acres (using 1979 to 2012 data averaging
9.44 inches per acre application rate). The Board finds that the 4,686 acres
is the most useful method and based on the best information available.

48. The Board already authorized permits for irrigation of 4,706
acres in 2012-2013. This acreage is corﬁparable with the “acres remaining”
under the observation well method.

49. Based on the best available information currently available, the
av‘erage annual withdrawals from the Tulare: Western Spink/Hitchcock
Aquifer is the same as average annual recharge when factoring in the
withdrawals authorized in 2012-2013. If more permits were granted, it is
probable that the quantity of water withdrawn annually from the aquifer
would exceed the quantity of the average estimated annual recharge of
water to the aquifer.

50. The evidence in the Buhler reports ;Lnd the Buhler testimony
demonstrates to this Board that the 14 applications should be denied on the
basis of the recharge/withdrawal issue, whether considered along with
other applications already granted (as was done in the report), or when
considered separately (as was done at hearing).

51. Other factors in considering whether to grant water permits is

whether the application, if granted, would interfere with existing water
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rights, whether the application is a beneficial use, and whether the permit
would be_in the public interest. These factors need not be considered,
however, because the permits should be denied based on the foregoing
determination on the recharge/withdrawal analysis and water availability.
Based on the foregoing findings of fact, the Board makes the following:
CONCLUSIONS OF LAW

1. The Board has jurisdiction. The present applications are within
the Board's responsibility over water appropriation and regulation in Title 46,
including SDCL 46-2A-9.

2. Publication was properly made in the Redfield Press and the
Huron Daily Plainsman pursuant to SDCL 46-2A-4. Notice of Hearing was
properly given to the Applicants under SDCL 46-2A-4 and SDCL 1-26-17.

3. Under ARSD 74:02:01:12.04, the deadline for filing petitions to
intervene in this matter was July 1, 2013. This intervention date was
published as required by SDCL 46-2A-4. There were no intervenors.

4. The Chief Engineer recommended denial. The recommendation is
not, however, binding on the Board. SDCL 46-2A-4(8).

5. | The Board is an administrative agency with quasi-judicial
authority to consider the factors in SDCL 46-2A-9, including public interest.
As such, the Board holds authority to consider each case on its merit, and is
not bound to accept prior decisions as'b‘mding precedent (and this decision
will not constitute binding precedent). Interstate Telephone Cooperative, Inc.

v. Public Utilities Commission, 518 N.W.2d 749 (S.D. 1994).
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6. The Applicants seek water at the maximum diversion rate
generally authorized by law under SDCL 46-5-6.

7. Each Applicant has the burden to prove each of the elements in
SDCL 46-2A-9 to obtain the permit requested. None of the Applicants met
their burden of proof as to the first element. Water is not available when
considering the standard required in SDCL 46-6-3.1. SDCL 46-2A-9 provides
that a permit to appropriate water may be issued “only if there is reasonable
probability that there is unappropriated water available for the applicant's
proposed use, that the proposed diversion can be developed without unlawful
impairment of existing rights and that the proposed use i$ a beneficial use
and in the public interest.”

8. The first element in SDCL 46-2A-9 is whether there is water
available for the appropriation. Consideration of water availability includes
consideration of the criteria in SDCL 46-6-3.1 pertaining to
recharge/withdrawal: whether “according to the best information reasonably
available, it is probable that the quantity of water withdrawn annually from a-
groundwater source will exceed the quantity of the average estimated annual
recharge of water to the groundwater source.”

9. Although there is an exception to the recharge/withdrawal
consideration in SDCL 46-6-3.1, it applies only to applications filed by public
water supply systems and for withdrawals of groundwater from any
groundwater formation older than or stratigraphically lower than the

Greenhorn Formation and is not applicable here.
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10.  ARSD 74:02:05:07 requires that, in addition to any other data,
the Water Management Board shall rely upon the record of observation well
measurements to determine whether the quantity of water withdrawn
annually from the aquifer exceeds the estimated average annual recharge of
the aquifer.

11. The observation well method used by Ken Buhler uses the best
available information to‘compare average annual recharge against average
annual withdrawals as required by SDCL 46-6-3.1. This analysis includes
hydrographs of several observation wells, measurements of changes in
volume in representative observation wells in the aquifer, independent studies
concerning the areal extent of the aquifer, detailed information and analysis
of the size of the unconfined portion of the aquifer, and the 9.32 inch average
application rate.

12. If more permits were granted, it is probable that the quantity of
water withdrawn annually from the aquifer would exceed the quantity of the
average estimated annual recharge of water to the aquifer. In light of SDCL
46-6-3.1 and the above Findings of Fact, there is not unappropriated water
available for the proposed water use. Therefore, pursuant to SDCL 46-2A-9,
additional permits to appropriate water cannot be issued from the Tulare:
Western Spink/Hitchcock Aquifer. The aqﬁifer ié fully appropriated.

13. SDCL 46-2A-9 also requires consideration of whether the
proposed water use would impair existing rights, whether the whether the use
of water would be a beneficial use (i.e. one that is reasonable and useful and

beneficial to the appropriator and also consistent with the interest of the
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public in the best utilization of water supplies under SDCL 46- 1-6(3)), and
whether the proposed water use is in the public interest. The Board need not
reach these issues in this particular case because the first factor in SDCL
46-2A-9 has not been met. Water is not available in light of SDCL 46-6-3.1.
14. The Applicants failed to show that any of the 14 applications
meet the standard in SDCL 46-2A-9 or SDCL 46-6-3.1 and each must be
denied. Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters the following:
FINAL DECISION AND ORDER
The 14 above-captioned water permit applications are hereby denied and
the Tulare: Western Spink/Hitchcock Aquifer is fully appropriated.

Dated this day of December, 2013.

BY THE BOARD:

Chad Comes, Chairman
South Dakota Water Management Board
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RECEIVED

STATE OF SOUTH DAKOTA NOV 2 6 2013-
) WATER RIGHTS
SOUTH DAKOTA WATER MANAGEMENT BOARD PROGRAM

IN THE MATTER OF THE WATER
PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and

7757-3, LENNY PETERSON

OBJECTIONS TO FINDINGS OF
FACT, CONCLUSIONS OF LAW
AND FINAL DECISION

IN THE MATTER OF THE WATER
PERMIT APPLICATION Nos. 7726-3,
7727-3, 7753-3, 7754-3, AND
7759-3, OSCAR, INC.

IN THE MATTER OF THE WATER
PERMIT APPLICATION Nos. 7733-3,
7734-3, 7735-3, and 7736-3, VAN
BUSKIRK FARMS, LLP

COMES NOW, Lenny Peterson, Oscar, Inc., and Van Buskirk Farms, LLP, by
and through their undersigned counsel of record, and respectfully submit the following
Objections to the Water Management Board’s proposed Findings of Fact, Conclusions
of Law and Final Decision. '

1. Object to Findings of Fact #'s 21, 22, 23, 24, 25, 26, 28, 31, 32, 40, 44, 47,
48, 49, and 50 as they are not supported by the evidence.

2. Object to the last three complete sentenrces in Finding of Fact #45 wherein
it states “This use of séveral assumed or estimated variables compounds any errors in
reporting. Further, the percent of permitted acres irrigated is highly variable since there
is a small dataéet (2003 — 2011) which varies greatly from year to year. The Board
does not find this method to be useful or the best information available.” It is not
supported by the evidence. |

3. Object to that portion of Finding of Fact #46 wherein it states as follows:

“It is not valid to assume that only a portion of the acres authorized for irrigation by
newly granted water permits will be irrigated. Later analysis of 2012 irrigation use data

demonstrated that, in fact, the percentage of acres irrigated of the total acres



appropriated was 82.8% in 2012, and that portion of the next sentence wherein it
states: “although speculative”, and the last sentence of that paragraph where it states:
“The Board does not, however, find this method to be useful or the best information
reasonably available.” It is not supported by the evidence.

4. Object to that portion of Finding of Fact #33 wherein it states “as opposed
to examining change of actual water in storage”. It is not supported by the evidence.

5. Object to that portion of Finding of Fact #38 starting with the second
sentence that states “In Buhler's expert opinion” to the end of #38. It is not supported
by the evidence. |

6. Object to that portion of Finding of Fact #39, starting with the third
sentence, wherein it states “By the time of October 3, 2013 hearing” to the end of the
paragraph. Itis not supported by the evidence.

7. Object to the last sentence of Finding of Fact #41 wherein it states “It has
only been since 2002 that the average irrigation pumpage has not been skewed by
systems permitted but not completed”. It is not supported by the evidence.

8. Object to Conclusions of Law #'s 6, 7, 8, 10, 11, 12, 13, and 14 as they
are not supported by the Findings of Fact.

Dated this &« _day of November, 2013,

WILES & RYLANCE

U2

Raymbnd D.,Iéy1anzaém2

Attorneys for Applicant;

3 East Kemp, Suite 200

P. O. Box 227

Watertown, SD 57201-0227



RECEIVED

STATE OF SOUTH DAKOTA NOV 2 § 2013
WATER RIGHTS
SOUTH DAKOTA WATER MANAGEMENT BOARD PROGRAM

IN THE MATTER OF THE WATER
PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and

7757-3, LENNY PETERSON

)
) PROPOSED FINDINGS OF
) FACT, CONCLUSIONS OF tAW
) AND FINAL DECISION
)
IN THE MATTER OF THE WATER )
PERMIT APPLICATION Nos. 7726-3, )
7727-3, 7753-3, 7754-3, AND )
7759-3, OSCAR, INC. )
)
IN THE MATTER OF THE WATER )
PERMIT APPLICATION Nos. 7733-3, )
7734-3, 7735-3, and 7736-3, VAN )
BUSKIRK FARMS, LLP )

H-earing was held on October 3, 2013, before Board mémbers Chad Comes
(Chair), Tim Bjork, Peggy Dixon, Everett Hoyt, Jim Hutmacher, and Leo Holzbauer.
Rodney Freeman recused himself.

All applicants were represented by Ray Rylance. The Department of
Environment and Natural Resources, Water Rights Program, and its Chief Engineer
(jointly referred to as “DENR”) was represented by Diane Best.

The Board, having considered the testimony and exhibits presented and all
records and documents on file, and having entered its oral decision and ruiings on the
parties’ submissions, now enters the following:

FINDINGS OF FACT
Background

1. This matter involves 14 applications to appropriate water from the Tulare:

Western Spink/Hitchcock Aquifer, an aquifer that is used extensively for irrigation.



2. Irrigation deveiopment of the Tulare: Western Spink/Hitchcock Aquifer was
basically static from 2002-2012. Although this Board deferred a large number of
additional applications for a period of time starting in 2002, it ultimately denied them in
2008. (In the Matter of Walger Permit Applications from the Tulare Aquifer, Findings of
Fact, Conclusions of Law and Final Decision issued March 11, 2008). No other permits
were issued until 2012. |

3. After a group of applications was filed in December 2011, DENR Engineer
Ken Buhler filed a report with the Chief Engineer on April 25, 2012. He concluded that
sufficient water would be available to irrigate 733 more acres. The Chief Engineer
subsequently entered into a stipulated settlement with the applicants and récommended
that wéter permits should be granted to irrigate 810 acres; Thié Board approved the
stipulation and authorized thevpermits for 810 acres in July 2012. (In the Matter of
Water Permit Application Nos. 7288-3, 7289-3, 7290-3, 7291-3, and 7292-3, Findings of
Fact waived). | »

4, Thirteen more applications were subsequently filed seeking water to
irrigate 2,131 acres. On JanUary 30, 2013, Ken Buhler filed another report with the
Chief Engineer regarding those applications. The January 30, 2013, report examined
water availability under various methods and concluded there was sufficient water
available in the Tulare: Western Spink/Hitchcock Aquifer to support irrigation of 4,686
more acres than had been authorized for irrigation before any permits were issued in
2012 (also referred to herein as "acres'remaining"). Of the 4,686 acres remaining, 810
acres had already been granted in July 2012. This was also more than enough to
satisfy the requests then at issue for 2,131 acres (leaving enough water available for
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1,746 acres for which applications had not yet been filed). The Chief Engineer
recommended approval of permits to irrigate the 2131 acres at issue.

5. Following contested case hearings on March 7, 2013, and May 2, 2013,
this Board authorized issuance of permits for 2,131 acres. Water Permit Application
Nos. 7373-3 (Terry Wieting), 7551-3 ( Wayne Binger), 7570-3 to 7575 and 7637-3 to
7640-3 (Marshall Bros.), and 7620-3 (Oscar Inc). (Findings of Fact waived).

6. In the meantime, after the Buhler Report was filed on January 30, 2613
(and the Chief Engineer recommended approval of water permits to irrigate 2,131
acres), there were 41 épplications filed. Ken Buhler filed another report on April 13,
2013, addressing the 41 applications. The April 13, 2013, report relies, in significant
part, on the earlier January 30, 2013, report, aﬁd, to a certain extent, information
contained in the earlier April 25, 2012, analysis. The April 13, 2013, report ultimately
concluded that there was sufficient water available for the first 10 of the 41 applications,
with enough water left over for 116 acres (not enough to fill any of the additional
requested applications).

7. The Chief Engineer recommended granting the first 10 of the 41
applications in the order they were filed as well as a portion of the 11th application. She
recommended denial of the rest.

8. Of the 41 applications, the initial 10 applications were heard and granted
by this Board in July, 2013. There was no opposition.

9. Of the 41 applications, the 11th application filed was Application No. 7725-
3 submitted by Lenny Peterson, and it sought to irrigate 320 acres. The 116 acres
referenced in the Buhler Report would have been insufficient for this request. At
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hearing, however, Lenny Peterson asked the Board to split his request and grant a
permit to irrigate 135 acres of the 320, enough to opera'te one center pivot. After inquiry
by the Board, Buhler testified that an additional 19 acres was acceptable. The Board
then authorized irrigation of 135 acres of the requested 320 acres for Application No.
7725-3.

10.  The total of all of the 2012-2013 appropriations authorized by this Board
from the Tulare: Western Spink/Hitchcock aquifer includes the full 4,686 acres
addressed in the January 2013 Buhler Report as well as the additional 19 acres
addressed in the July 2013 hearing (4,706 total acres).

11.  In the meantime, of the 41 applications, 17 other applications were
withdrawn. The applicantsrfor those.17 permits did not seek hearing after they received
the recommendation of denial. The 17 applications are considered to be withdrawn
under SDCL 46-2A-3.

Current Applications

12.  The contested case at issue pertains only to the 14 applications captioned
above. This includes the deferred portion of Application 7725-3 for Lenny Peterson to
irrigate 185 acres as well as 13 other applications that were recommended for denial in
April 2013.

13.  The 14 applications seek to apprepriate sufficient water to irrigate a total
of 3,608 acres in Beadle County. Each of the applications seeks water from the Tulare:
Western Spink /Hitchcock Aquifer. The quantity of water requested is 2 acre feet per
acre per year (ac ft/year) at a maximum diversion rate of 1 cubic foot of water per

second (cfs) per 70 acres.



14.  The five applications filed by Lenny Peterson seek to irrigate 985 acres.
The total maximum diversion rate would be 14.05 cfs.

15.  The five applications filed by Oscar Inc. seek to irrigate 825 acres using 6
wells. The total maximum diversion rate would be 11.77 cfs.

16.  The four applications filed by VanBuskirk Farms, LLP seek to irrigate
1,798 acres using 11 wells. The total maximum diversion rate would be 25.65 cfs.

17.  Notice of Hearing for the 14 applications was published in the Redfield
Press (weekly newspaper) and Huron Daily Plainsman (daily newspaper) the same day:
June 19, 2013. The published Notice scheduled hearing for July 11, 2013, in Pierre.
The published Notices also provided that petitions to intervene were to be filed by July
-1, 2012. No petitions to iﬁtervene were filed.

18.  Hearing on the 14 applications was delayed until October 2013 upon
request of the Chief Engineer. The Applicants consented to the delay.

19.  The Board considers whether (a) there is a reasonable probability
unappropriated water is available for the proposed use; (b) the proposed diversion cén
be developed without unlawful impairment of existing rights; (c) the use would be a
beneficial use; and (d) the use is in the public interest. The first factor is dispositive.

20. The area of the Tulare: Western Spink/Hitchcock Aquifer is 263,016 acres.
This information is based on the Aprii 25, 2012, Buhler Report which analyzed several
state and federal government studies of the extent of the aquifer. It is the most current
and best available information on the areal extent of the aquifer.

21. - The January 30, 2013 report by Ken Buhler states that 23,648 acres of
farmland are authorized for irrigation as of that date.
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22. Based on the January 30, 2013 report, an additional 3,896 acres were
authorized for irrigation.

23.  Which resulted in a total of 27,544 acres authorized for irrigation.

24. Ken Buhler testified that there was 3,64C acre feet of unappropriated
water that would be available for irrigation.

25. Buhler states that the prior April, 2012 report on the Tulare: Western
Spink/Hitchcock aquifer was overly conservative because it was assumed 100%
irrigation of permitted acres are irrigated annually and the unconfined conditions of the
aquifer were overly contracted.

26. The average annual recharge to the Tulare: Western Spink/Hitchcock
aquifer is 18,192 acre feet per year, which is equivalent to 23,423 'acres'allowable for
irrigation. Buhler testified that the irrigation questionnaire submitted by the irrigators on
an annual basis is the best available evidence of the average annual water usage.

27. Hydrographs in the January 30, 2013, Buhler Report regarding
observatioﬁ well data for the Tulare: Western Spinijitchcock Aquifer showed upward
‘trending water levels. Based on the average slope of linear trend lines for hydrographs

for the observation wells in the aquifer, recharge to the aquifer was greater than the
total of the discharges from the aquifer over the period from 2003 to 2012 (the period of
time during which the aquifer was fully developed and usage was not increasing).

28.  The observation well data also showed that the configuration of the
potentiometric surface of the Tulare: Western Spink/Hitchcock aquifer had not changed
significantly between 1987 and 2012. This showed that discharge was not exceeding
recharge and unappropriated water was available as of 2012.
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29. The January 30, 2013, analysis also examined the recharge/ withdrawal
_issue by considering various water budget analyses where reported irrigation use is
compared with calculated recharge rates.

30. Recharge to the Tulare: Western Spink/Hitchcock aquifer is primarily
through infiltration of precipitation where the outwash is at or near the surface. Past
independent studies show that the recharge rate had been estimated for the unconfined
and confined portions of the aquifer under various methods. This included an analysis
of the unconfined portion of the aquifer alone, a regional flow net analysis, and a digital
groundwater model. The recharge rate estimate is 0.83 inches per year.

31.  The recha‘rge estimate, when applied to the areal extent of the aquifer,
resufts in total acre feet per year of recharge. Using thé 263,016 acre areal extent of
the aquifer and the 0.83 inch recharge rate, the average recharge would be 18,192 ac-
ft/yr.

32. Buhler also used a regional flow net anal_ysis to calculate recharge based
on September 2012 water level data from the DENR Observation Well Network. A flow
net analysis is a calculation of the amount of water flowing through the aquifer. Buhler
relied on (a) the average transmissivity of the aquifer based on the calculated
transmissivity of irrigation wells in the aquifer where the data to allow these calculations
was available (30 irrigation wells); (b)'the hydraulic gradient for the aquifer based on the
Observation Well Network; and (c) the distance of the appropriate cross section of the
aquifer (25 miles). The volume of water moving through the aquifer is 8,583 ac-ft/yr or
0.39 inches per acre per year on an aquifer wide basis. This rate is not “average annual
recharge” since it used only 2012 data and likely can be viewed as a minimum recharge
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rate. Independent studies over a period of years estimate the average annual recharge
at 0.83 inches per acre per year.

33.  Under the water budget method, average annual withdrawals were
estimated and compared to the estimated average annual recharge sum. Almost all of
the withdrawals are for irrigation. One water budget method would base withdrawals
primarily on irrigation questionnaires (self -reporting by irrigators) for the period of
record (1979 to most recent). Review of the questionnaires‘provides an application rate
in inches of water per acre for the irrigation systems actually in use each year. The
average annual application rate is 9.32 inches of water per acre on acres actually
irrigated during 1979-2011. This average does not include any undeveloped and
unused irrigation systems. When adding information from 2012 irrigation reports, the
average irrigation application rate from 1979-2012 is 8.44 inches per acre.

34. The average irrigation application rate was only 8.71 inches over the
period of 2003-2011 when the aquifer was fully developed.

35. In preparing his reportlin January 2013, Ken Bubhler relied on the
information available at the time for the period of record (1979-2011). This Board relied
6n the January 30, 2013 report (and therefore used the 9.32 inches) in previous rulings.

36. As part of the water budget method focusing on irrigation questionnaires,
the Buhler report also examined withdrawals in terms of “irrigation pumpage.” The
“irrigation pumpage” is the total of all water use for irrigation from the aquifer for a year
as reported on the irrigation questionnaires. Buhler examined the average irrigation
pumpage for 1979-2011 and also for the shorter nine-year period of 2003-2011. Total
irrigation pumpage averaged 9,725.6 ac-ft/yr for the pericd from 1979-2011 based on
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irrigation questionnaires. This is the period when the average irrigation application rate
was 9.32 in/ac/yr. Yet, total irrigation pumpage averaged 12,286.8 ac-ftfyr for the nine-
year period of 2003-2011 based on irrigation questionnaires. This is the nine year
period when the average irrigation application rate was 8.71 infac/yr. The annual
average quantity of water pumped from 1979-2011 was lower than for the period from
2003-2011 because there were fewer acres developed for irrigation in the early part of
the period than the later period.

37. The average annual irrigation pumpage derived from irrigation
questionnaires for the nine-year period (12, 286 ac-ft/yr), compared with the estimated
average annual recharge rate for the aquifer (18,192 ac-ftfyr), would result in 5,905 ac-
ft/yr of unappropriated water availéble from the Tulare: Western Spink/Hitchcock Aqu.ifer
than had previously been available. Under this analysis, the volume would be sufficient
to irrigate 7,603 more acres than were permitted for the period previous to 2012, using
9.32 inches of water per acre and 8,135 more acres using 8.71 inches of water per
acre.

38. Athearing, 2012 irrigatioﬁ questionnaire data was also used to update the
foregoing water budget calculations. The total average annual well withdrawals
(irrigation pumpage) from 2003-2012 was 13,138 acre feet/year. Using an average
annual application rate of 9.44 (which includes 2012 data), the 13,138 acre feet/year
would prbvide an annual volume of water sufficient for irrigation of an additional 6,423

more acres than were permifted for the period previous to 2012.



39.  Since 2003, the average percentage of authorized acres that have been
irrigated annually average 69.02%. This irrigated to authorized percentage agrees fairly
well with the percentage calculated for the Tuiare: East James Aquifer (65.34%).

40. Since on average, only 69.02% of authorized acres are irrigated annually,
the number of acres that can be expected to be irrigated is 16,322.4 acres.

41.  The difference between the allowable acres (23,423 acres) and the
expected irrigation acres currently authorized (16,322.4 acres) shows that an additional
7,100 acres could be irrigated annually from the Tulare: Western Spink/Hitchcock
aquifer.

42. In applying SDCL 46-6-3.1, the Sixth Judicial Circuit ruled in 2005 that if
the Water Management'Board uses average annual recharge, then it shodid use
average annual withdrawal to determine if unappropriated water is available from the
aquifer. Hines v. South Dakota Department of Environment and Natural Resources,
Hughes County 04-37, Memorandum Decision April 28, 2065.

43. | Another type of water budget alternative is the “recharge to acres” method
where the recharge rate is estimated for the aquifer and divided by the average
application rate to obtain the “maximum allowable acreage.” The “maximum allowable
acres” is then compared with “acres likely to be irrigated.” The number of acres likeiy to
be irrigated under existing permits is the total acres permitted for irrigation multiplied by
the percentage of permitted acres that have historically been irrigated since 2003 (not a
percentage of average irrigation application rate or the number of acres in partially
irrigated systems). This method would result in 7,100 “acres remaining” using 2003 to
2011 data. Using 2003 to 2012 data, the method would provide for 5,563.8 “acres
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remaining”. This method is based on a combination of the estimated recharge rate, the
_average irrigation application rate reported by irrigators (in terms of inches pér acre),
and the average number of irrigated acres as a percent of total permitted acreage. This
methodology then éssumes the average application rate will continue to be used by
existing irrigators. |

44.  Another alternative is a variant of the “recharge to acres” method where
the “maximum allowable acreage” is again calculated and compared with the average
number of irrigated acres for the period of 2003-2011 and the acres likely to be irrigated
under recently granted perm-its. This method assumes that the percentage of acres
irrigated under the newly granted permits in 2012-13 would be the same as the
percentage of irrigation systerhs historically used. ‘This method would result in 7',100
"acres remaining” (2003-2011 data) or 5,953 “acres remaining” (2003-2012 data).
Again, 4,706 acres have already been authorized for irrigation in during 2012-2013.

45.  Other factors in considering whether to grant water permits is whether the
application, if granted, would interfere with existing water rights, whether the application
is a beneficial use, and whether the permit would be in the public interest. The
applications do not interfere with existing water rights, jrrigétion is a beneficial use and
the permits are in the public interest.

46.  Water is available in sufficient quantity to grant the applications for all 14

applications.
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Based on the foregoing Findings of Fact, the Board makes the following:
CONCLUSIONS OF LAW

1. The Board has jurisdiction. The present applications are within the
Board’s responsibility over water appropriation and regulation in Title 48, including
SDCL 46-2A-9.

2. Publication was properly made in the Redfield Press and the Huron Daily
Plainsman pursuant to SDCL 46-2A-4. Notice of Hearing was properly given to the
Applicants under SDCL 46-2A-4 and SDCL 1-26-17.

3. Under ARSD 74:02:01:12.04, the deadline for filing petitions to intervene
in this matter was July 1, 2013. This intervention date was published as required by
SDCL 46-2A-4. Thére were no intervenors.

4. The Chief Engineer recommended denial. The recommendation is not,
however, binding on the Board. SDCL 46-2A-4(8).

5. The Board is an administrative agency with quasi-judicigl authority to
consider the factors in SDCL 46-2A-9, including public interest. As such, the Board
holds authority to consider each case on its merit, and is not bound to accept prior
decisions as binding precedent (and this decision will not constitute binding precedent).
Interstate Telephone Cooperative, Inc. v. Public Utilities Commission, 518 N.W.2d 749
(S.D. 1994).

6. The first element in SDCL 46-2A-9 is whether there is water available for
the appropriation. Consideration of water availability includes consideration of the
criteria in SDCL 46-6-3.1 and the Hines v. South Dakota Department of Environment
and Natural Resources, Hughes County 04-37 Memorandum Decision dated April 29,
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2005, wherein the Court said that the Water Management Board should use average
annual recharge and average annual discharge to determine if unappropriated water is
available. Water is available for all 14 applicants.

7. Although there is an exception to the recharge/withdrawal consideration in
SDCL 46-6-3.1, it applies only to applications filed by public water supply systems and
for withdrawals of groundwater from any groundwater formation older than or
stratigraphically lower than the Greenhorn Formation and is not applicable here.

8. ARSD 74:02:05:07 requires that, in addition to any other data, the Water
Management Board shall rely upon the record of observation well measurements to
determine whether the quantity of water withdrawn annually from the aquifer exceeds
the estirﬁated average annual rechafge of the aquifer. ARS‘D 74:02:05:07 is not the
proper method for the Board to consider since the Hines v. South Dakota Department of
Environment and Natural Resources decision;

9. The applications do not interfere with existing water rights, irrigation is a
beneficial use, and the permits are in the public interest. The average annual recharge
to the fulare: Western Spink/Hitchcock Aquifer is greater than the average annual

discharge in sufficient quantity to. grant permits for all 14 applications.

13



FINAL DECISION AND ORDER
The 14 above-captioned water permit applications are hereby GRANTED TO
APPOPRIATE WATER FROM the Tulare: Western Spink/Hitchcock Aquifer.
Datedthis _ day of December, 2013.

BY THE BOARD:

Chad Comes, Chairman -
South Dakota Water Management Board
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RECEIVED
STATE OF SOUTH DAKOTA NOV 2 5 2019

SOUTH DAKOTA WATER MANAGEMENT BOARD RocR

IN THE MATTER OF THE WATER
PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and

7757-3, LENNY PETERSON

)
) FINDINGS OF
) FACT, CONCLUSIONS OF LAW
) AND FINAL DECISION
)
IN THE MATTER OF THE WATER )
PERMIT APPLICATION Nos. 7726-3, )
7727-3, 7753-3, 7754-3, AND )
7759-3, OSCAR, INC. )
)
IN THE MATTER OF THE WATER )
PERMIT APPLICATION Nos. 7733-3, )
7734-3,7735-3, and 7736-3, VAN )
BUSKIRK FARMS, LLP }

Hearing was held on October 3, 2013, before Board members Chad Comes
(Chair), Tim Bjork, Peggy Dixon, Everett Hoyt, Jim Hutmacher, and Leo Holzbauer.
Rodney Freeman recused himself.

All applicants were represented by Ray Rylance. The Department of
Environment and Natural Resources, Water Rights Program, and its Chief Engineer
(jointly referred to as “DENR”) was represented by Diane Best.

The Board, having considered the testimony and exhibits presented and all
records and documents on file, and having entered its oral decision and rulings on the
parties’ submissions, now enters the following:

FINDINGS OF FACT
Background

1. This matter involves 14 applications to appropriate water from the Tulare:

Western Spink/Hitchcock Aquifer, an aquifer that is used extensively for irrigation.



2. Irrigation development of the Tulare: Western Spink/Hitchcock Aquifer was
basically static from 2002-2012. Although this Board deferred a large number of
additional applications for a period of time starting in 2002, it ultimately denied them in
2008. (In the Matter of Water Permit Applications from the Tulare Aquifer, Findings of
Fact, Conclusions of Law and Final Decision issued March 11, 2008). No other permits
were issued until 2012.

3. Aﬂer a group of applications was filed in December 2011, DENR Engineer
Ken Buhler filed a report with the Chief Engineer on April 25, 2012. He concluded that
sufficient water would be available to irrigate 733 more acres. The Chief Enginéer
subsequently entered into a stipulated settliement with the applicants and recommended
that water permits should be granted fo irrigate 810 acres. This Board approved the
stipulation and authorized the permits for 810 acres in July 2012. (/n the Matter of
Water Permit Application Nos. 7288-3, 7289-3, 7290-3, 7291-3, and 7292-3, Findings of
Fact waived).

4. Thirteen more applications were subsequently filed seeking water to
irrigate 2,131 acres. On January 30, 2013, Ken Buhler filed another report with the
Chief Engineer regarding those applicétions. The January 30, 2013, report examined
water availability under various methods and concluded there was sufficient water
available in the Tulare: Western Spink/Hitchcock Aquifer to support irrigation of 4,686
more acres than had been authorized for irrigation before any permits were issued in
2012 (also referred to herein as “acres remaining”). Of the 4,686 acres remaining, 810
acres had already been granted in July 2012. This was also more than enough to
satisfy the requests then at issue for 2,131 acres (leaving enough water available for
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1,746 acres for which applications had not yet been filed). The Chief Engineer
recommended approval of permits to irrigate the 2131 acres at issue.

5. Following contested case hearings on March 7, 2013, and May 2, 2013,
this Board authorized issuance of permits for 2,131 acres. Water Permit Application
Nos. 7373-3 (Terry Wieting), 7551-3 (Wayne Binger), 7670-3 to 7575 and 7637-3 to
7640-3 (Marshall Bros.), and 7620-3 (Oscar Inc). (Findings of Fact waived).

6. In the meantime, after the Buhlef Repéﬁ was filed on January 30, 2013
(and the Chief Engineer recommended approval of water permits to irrigate 2,131
acres), there were 41 applications filed. Ken Buhler filed another report on April 13,
2013, addressing the 41 applications. The April 13, 2013, report relies, in significant
part, on the earlier January‘SO, 2013, report, énd, to a certain extent, information
contained in the earlier April 25, 2012, analysis. The April 13, 2013, report ultimately
concluded that there was sufficient water available for the first 10 of the 41 applications,
with enough water left over for 116 acres (not enough to fill any of the additional
requested applications). .

7. The Chief Engineer recommended g‘ranting the first 10 of the 41
applications in the order they were filed as well as a portion of the 11th application. She
recommended denial of the rest.

8.  Ofthe 41 applicatioﬁs, the initial 10 applications were heard and granted
by this Board in July, 2013. There was no opposition.

9. Of the 41 applications, the 11th application filed was Application No. 7725-
3 submitted by Lenny Peterson, and it sought to irrigate 320 acres. The 116 acres
referenced in the Buhler Report would have been insufficient for this request. At
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hearing, however, Lenny Peterson asked the Board to split his request and grant a
permit to irrigate 135 acres of the 320, enough to operate one center pivot. After inquiry
by the Board, Buhler testified that an additional 19 acres was acceptable. The Board
then authorized irrigation of 135 acres of the requested 320 écres for Application No.
7725-3.

10.  The total of all of the 2012-2013 appropriations authorized by this Board
from the Tulare: Western Spink/Hitchcock aquifer includes the full 4,686 acres
addressed in the January 2013 Buhler Report as well as the additional 19 acres
addressed in the July 2013 hearing (4,706 total acres).

11.  In the meantime, of the 41 applications, 17 other applications were
withdrawn. The épp!icants for those 17 permits did not seek hearin'g after they received
the recommendation of denial. The 17 applications are considered to be withdrawn
under SDCL 46-2A-3.

Current Applications

12.  The contested case at issue pertains only to the 14 applications captioned
above. This includes the deferred portion of Application 7725-3 for Lenny Peterson to
irrigate 185 acres as well as 13 cther applications that were recommended for denial in
April 2013.

13.  The 14 applications seek to appropriate sufficient water to irrigate a total
of 3,608 acres in Beadle County. Each of the applications seeks water from the Tulare:
Western Spink /Hitchcock Aquifer. The quantity of water requested is 2 acre feet per
acre per year (ac ft/year) at a maximum div‘ersion rate of 1 cubic foot of water per

second (cfs) per 70 acres.



14.  The five applications filed by Lenny Peterson seek to irrigate 985 acres.
The total maximum diversion rate would be 14.05 cfs.

15.  The five applications filed by Oscar Inc. seek to irrigate 825 acres using 6
wells. The total maximum diversion rate would be 11.77 cfs. |

16.  The four applications filed by VanBuskirk Farms, LLP seek to irrigate
1,798 acres using 11 wells. The total maximum diversion rate would be 25.65 cfs.

17.  Notice of Hearing for the 14 applications was published in the Redfield -
Press (weekly newspaper) and Huron Daily Plainsman (daily newspaper) the same d-éy:
June 19, 2013. The published Notice scheduled hearing for July 11, 2013, in Pierre.
The published thices also provided that petitions to intervene were to be filed by July
1, 201'2. No petitions to intervene were filed.

18.  Hearing on the 14 applications was delayed until October 2013 upon
request of the Chief Engineer. The Applicants consented to the delay.

19.  The Board considers whether (a) there is é reasonable probability
unappropriated water is available for the proposed use; (b) the proposed diversion can
be developed without unlawful impairment of existing rights; (c) the use would be a
beneficial use; and (d) the use is in the public interest. The first factor is dispositive.

20. The area of the Tulare: Western Spink/Hitchcock Aquifer is 263,016 acres.
This information is based on the April 25, 2012, Buhler Report w‘hich analyzed several
state and federal government studies of the extent of the aquifer. It is the most current
and best available information on the areal extent of the aquifer.

21.  The January 30, 2013 report by Ken Buhler states that 23,648 acres of
farmland are authorized for irrigation as of that date. |
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22. Based on the January 30, 2013 report, an additional 3,896 acres were
authorized for irrigation.

23.  Which resulted in a total of 27,544 acres authorized for irrigation.

24.  Ken Bubhler testified that there was 3,640 acre feet of unappropriated
water that would be available for irrnigation.

25.  Buhler states that the prior April, 2012 report on the Tulare: Western
Spink/Hitchcock aquifer was overly conservative because it was assumed 100%
irrigation of permitted acres are irrigated annually and the unconfined conditions of the
aquifer were overly contracted.

26. The average annual recharge to the Tulare: Western Spink/Hitchcock
aquifer is 18,192 acre feet per year, which is equivalent to 23,423 acres allowable for
irrigation. Bubhler testified that the irrigation questionnaire submitted by the irrigators on
an annual basis is the best available evidence of the everage annual water usage.

27. Hydrographs in the January 30, 2013, Buhler Report regarding
observation well data for the Tulare: Western Spink/Hitchcock Aquifer showed upward
trending water levels. | Based on the average slope of linear trend lines for hydrographs
for the observation wells in the aquifer, recharge to the aquifer was greater than the
total of the discharges from the aquifer over the period from 2003 to 2012 (the period of
time during which the aquifer was fully developed and usage was not increasing).

28.  The observation weli data also showed that the configuration of the
potentiometric surface of the Tulare: Western Spink/Hitchcock aquifer had not changed
significantly between 1987 and 2012. This showed that discharge was not exceeding
recharge and unappropriated water was available as of 2012.
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29.  The January 30, 2013, analysis also examined the recharge/ withdrawal
issue by considering various water budget analyses where reported irrigation use is
compared with calculated recharge rates.

30. Recharge to the Tulare: Western Spink/Hitchcock aquifer is primarily
through infiltration of precipitation where the outwash is at or near the surface. Past
independent studies show that the recharge rate had been estimated for the unconfined
and confined portions of the aquifer under various methods. This included an analysis
of the unconfined portion of the aquifer alone, a regional flow net analysis, and a digital
groundwater model. The recharge rate estimate is 0.83 inches per year.

31.  Therecharge estimate, when applied to the areal extént of the aquifer,
results in total acre feet per year of 'recharge. Using the 263,016 acre areal extent of |
the aquifer and the 0.83 inch recharge rate, the average recharge wouid be 18,192 ac-
ft/yr.

32. Buhler also used a regional flow net analysis to calculate recharge based
on September 2012 water level data from the DENR Observation Well Network. A flow
net analysis is a calculation of the amount of water flowing through the aquifer. Buhler
rélied on (a) the average t_ransmissivity of the aquifer based on the calculated
transmissivity of irrigation wells in the aquifer where the data to allow these calculations
was available (30 i.rrigation wells); (b) the hydraulic gradient for the aquifer based on the
Observation Well Network; and (c) the distance of the appropriate cross section of the
aquifer (25 miles). The volume of water moving through the aquifer is 8,583 ac-ft/yr or
0.39 inches per acre per year on an aquifér wide basis. This rate is not “average annual
recharge” since it used only 2012 data and likely can be viewed as a minimum recharge
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rate. Independent studies over a period of years estimate the average annual recharge
at 0.83 inches per acre per year.

33.  Under the water budget method, average annual withdrawals were
estimated and compared to the estimated average annual recharge sum. Almost all of
the withdrawals are for irrigation. One water budget method would base withdrawals
primarily on irrigation questionnaires (self -reporting by irrigators) for the period of
record (1979 to most recent). Review of the questionnaires provides an application rate
in inches of water per acre for the irrigation systems actually in use each year. The
average annual application rate is 9.32 inches of water per acre on acres actually
irrigated during 1979-2011. This average does not include any undeveloped ar)d
unused irrigation systemé. When adding information from 2612 irrigation reborts, the
average irrigation application rate from 1979-2012 is 9.44 inches per acre.

34. The average irrigation application rate was only 8.71 inches over the
period of 2003-2011 when the aquifer was fully developed.

35.  In preparing his report in January 2013, Ken Buhler relied on the
information available at the time for the period of record (1979-2011). This Boafd relied
on the January 30, 2013 report (and therefore used the 9.32 inches) in previous rulings.

36. As part of the water budget method focusing on irrigation questionnaires,
the Buhler report also examined withdrawals in termé of ;‘irrigation pumpage.” The
“irrigation pumpage” is the total of all water uée for irrigation from the aquifer for a year
as reported on the irrigation questionnaires. Buhler examined the average irrigation.
pumpage for 1979-2011 and also for the shorter nine-year period of 2003-2011. Total
irrigation pumpage averaged 9,725.6 ac-ft/yr for the period from 1979-2011 based on
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irrigation questionnaires. This is the period when the average irrigation application rate
was 9.32 infaclyr. Yet, total irrigation pumpage averaged 12,286.8 ac-ft/yr for the nine-
year period of 2003-2011 based on irrigation quéstionnaires. This is the nine year
period when the average irrigation application rate was 8.71 infac/yr. The annual
average quantity of water pumped from 1979-2011 was lower than for the period from
2003-2011 because there were fewer acres developed for irrigation in the early part of
the period than the later period. |

37. The average annual irrigation pumpage derived from irrigation -
questionnaires for the nine-year period (12, 286 ac-ft/yr), compared with the estimated
éverage annual recharge rate for the aquifer (18,192 ac-ft/yr), would result in 5,805 ac-
ft/yr of unapprbpriated water available from the Tulare: Western Spink/Hitchcock Aquifer
_than had previously been available. Under this analysis, the volume would be sufficient
to irrigate 7,603 more acres than were permitted for the period previous to 2012, using
9.32 inches of water per acre and 8,135 more acres using 8.71 inches of water per
acre.

38. At hearing, 2012 irrigation questionnaire data was also used to update the
foregoing water budget calculations. The total average annual well withdrawals
(irrigation pumpage) from 2003-2012 was 13,138 acre feet/year. Using an average
annual application rate of 9.44 (which includes 2012 data), the 13,138 acre feet/year
would provide an annual volume of water sufficient for irrigation of an additional 6,423

more acres than were permitted for the period previous to 2012.



39. Since 2003, the average percentage of authorized acres that have been
irrigated annually average 69.02%. This irrigated to authorized percentage agrees fairly
well with the percentage calculated for the Tulare: East James Aquifer (65.34%).

40.  Since on average, only 69.02% of authorized acres are irrigated annually,
the number of acres that can be expected to be irrigated is 16,322.4 acres.

41.  The difference between the allowable acres (23,423 acres) and the
expected irrigation acres currently authorized (16,322 .4 acres) shows that an additional
7,100 acres could be irrigated annually from the Tulare': Western Spink/Hitchcock
aquifer. |

42.  In applying SDCL 46-6-3.1, the Sixth Judicial Circuit ruled in 2005 that if
the Water Management Béard uses average annual récharge, then it should use
average annual withdrawal to determine if unappropriated water is available from the
aquifer. Hines v. South Dakota Department of Environment and Natural Resources,
Hughes County 04-37, Memorandum Decision April 29, 2005.

43.  Another type of water budget alternative is the “recharge to acres” method
where the recharge rate is estimated for the aquifer and divided by the average
application rate to obtain the “maximum allowable acreage.” The “maximum allowable
acrés” is then compared with “acres likely to be irrigated.” The number of acres likely to
be irrigated under existing permits is the total acres permitted for'irrigation multiplied by
the percentage of permitted acres that have historically been irrigated since 2003 (not a
percentage of average irrigation application rate or the number of acres in partially
irrigated systems). This method would result in 7,100 “acres remaining” using 2003 to
2011 data. Using 2003 to 2012 data, the method would provide for 5,563.8 "acres
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. remaining”. This method is based on a combination of the estimated recharge rate, the
average irrigation application rate reported by irrigators (in terms of inches per acre),
and the average number of irrigated acres as a percent of total permitted acreage. This
methodology then assumes the average application rate will continue to be used by
existing irrigators.

44.  Another alternative is a variant of the “recharge to acres” method where
the “maximum allowable acreage” is again calculated and compared with the average
number of irrigated acres for the period of 2003-2011 and the acres likely to be irrigated
under recently granted permits. This method assumes that the percentage of acres
irrigated under the newly granted permits in 2012-13 would be the same as the
percentage of irrigation systems historically .used. This method would result in 7,100
“acres remaining” (2003-2011 data) or 5,953 “acres remaining” (2003-2012 data).
Again, 4,706 acres have already been authorized for irrigation in during 2012-2013.

45.  Other factors in considering whether to grant water permits is whether the
application, if granted, would interfere with existing water rights, whether the application
is a beneficial use, and whether the permit would be in the public interest. The
applications do not interfere with existing water rights, irrigation is a beneficial use and
the permits are in the public interest.

46. Water is available in sufficient quantity to grant the applications for all 14

applications.
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Based on the foregoing Findings of Fact, the Board makes the following:
CONCLUSIONS OF LAW

1. The Board has jurisdiction. The present applications are within the
Board's responsibility over water appropriation and regulation in Title 46, including
SDCL 46-2A-9.

2. Publication was properly made in the Redfield Press and the Huron Daily
Plainsman pursuant to SDCL 46-2A-4. Notice of Hearing was properly given to the
Applicants under SDCL 46-2A-4 and SDCL 1-26-17.

3. Under ARSD 74:02:01:12.04, the deadline for filing petitions to intervene
in this matter was July 1, 2013. This intervention date was published as required by
SDCL 46-2A-4. There were no intervenors.

4, The Chief Engineer recommended denial. The recommendation is not;
however, binding on the Board. SDCL 46-2A-4(8).

5. The Board is an administrative agency with quasi-judicial authority to
consider the factors in SDCL 46-2A-9, including public interest. As such, the Board
holds authority to consider each case on its merit, and is not bound to accept prior
decisions as binding precedent (and this decision will not constitute binding precedent).
Interstate Telephone Cooperative, Inc. v. Public Utilites Commission, 518 N.W.2d 749
(S.D. 1994).

6. The first element in SDCL 46-2A-9 is whether there is water available for
the appropriation. Consideration of water availability includes consideration of the
criteria in SDCL 46-6-3.1 and the Hines v. South Dakota Department of Environment
and Natural Resources, Hughes County 04-37 Memorandum Decision dated April 29, |

12



2005, wherein the Court said that the Water Management Board should use average
annual recharge and average annual discharge to determine if unappropriated water is
available. Water is available for all 14 applicants.

7. Although there is an exception to the recharge/withdrawal consideration in
SDCL 46-6-3.1, it applies only to applications filed by public water supply systems and
for withdrawals of groundwater from any groundwater formation older than or
stratigraphically lower than the Greenhorn Formation and is not applicable here.

8. ARSD 74.02:05:07 requires that, in addition to any other data, the Water
Management Board shall rely upon the record of observation well measurements to
determine whether the quantity of water withdfawn annually from the aquifer exceeds
the estimated average'annual recharge of the aquifer. ARSD 74:02:05:0? is not the
proper method for the Board to consider since the Hines v. South Dakota Departm.ent of
Environment and Natural Resources decision.

9. The applications do not inten‘eré with existing water rights, irrigation is a
beneficial use, and the permits are in the public interest. The average annual recharge
to the Tulare: Western Spink/HitchCock Aquifer is greater than the average annual

discharge in sufficient quantity to grant permits for all 14 applications.
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FINAL DECISION AND ORDER
The 14 above-captioned water permit applications are hereby GRANTED TO
APPOPRIATE WATER FROM the Tulare: Western Spink/Hitchcock Aquifer.
Dated this _ day of December, 2013.

BY THE BOARD: .

Chad Comes, Chairman
South Dakota Water Management Board

14



RECEIVED

STATE OF SOUTH DAKOTA MOV 2 § 2013
SOUTH DAKOTA WATER MANAGEMENT BOARD WAL R

IN THE MATTER OF THE WATER )
PERMIT APPLICATION Nos. 7725-3, )
7752-3, 7755-3, 7756-3, and ) -
7757-3, LENNY PETERSON ) CERTIFICATE OF SERVICE
)
IN THE MATTER OF THE WATER )
PERMIT APPLICATION Nos. 7726-3, )
7727-3, 7753-3, 7754-3, AND )
7759-3, OSCAR, INC. )
)
)
)
)
)

IN THE MATTER OF THE WATER
PERMIT APPLICATION Nos. 7733-3,
7734-3, 7735-3, and 7736-3, VAN
BUSKIRK FARMS, LLP

I, Raymond D. Rylance, hereby‘certify that a true and correct copy of the
Applicants’ "OBJECTIONS TO FINDINGS OF FACT, CONCLUSIONS OF LAW AND
FINAL DECISION" as proposed by the Water Management Board, along with the
Applicants’ “PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL
DECISION” were served upon the following:

Jeffrey Hallem, Assistant Attorney General
Natural Resources Section

Office of Attorney General

George S. Mickelson Criminal Justice Center
1302 E Hwy 14, Ste 1

Pierre, SD 57501

Diane Best, Assistant Attorney General
Office of Attorney General

Natural Resources Section

317 N Main

Sioux Falls, SD 57104-6004

Chad Comes
PO Box 308
Madison, SD 57042



Leo Holzbauer
PO Box 877
Wagner, SD 57380

Rodney Freeman Jr.
PO Box 176
Huron, SD 57350

Peggy Dixon
3311 Hogan Court
Rapid City, SD 57702

Everett Hoyt
4422 Carriage Hills Dr
Rapid City, SD 57702

Tim Bjork
112 W Qak St
Pierre, SD 57501

Jim Hutmacher
802 E 7" st
Qacoma, SD 57365

by dépositing the same in the United States Mail Service at Watertown, South Dakota,
with postage thereon fully prepaid, on the 22™ day of November, 2013.
Dated this &£ <A day of November, 2013,
WILES & RYLANCE

/ / 7
Raymond .Rﬂanﬁ)s

Attorneys for Applic

3 East Kemp, Suite 200

P. O. Box 227

Watertown, SD 57201-0227




@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

EAEAT ACES.GREATPLACES November 26, 2013 denr.si.gov

NOTICE
TO: Raymond D. Rylance
' Wiles & Rylance
3 East Kemp, Suite 200
Watertown, SD 57201

FROM: /J\Jeanne Goodman, Chief Engineer ﬁdw :

Water Rights Program

SUBJECT:  Consideration of Findings of Fact, Conclusions of Law and Final Decision for Water
Permit Applications from the Tulare:Western Spink/Hitchcock Aquifer

The Water Management Board meeting for Thursday, December 5, 2013, has been changed to a
telephone conference call. The Board will now consider by telephone conference call the Findings of
Fact, Conclusions of Law and a Final Decision in the matter of the denial of Water Permit Application
Nos. 7725-3 — Lenny Peterson (deferred portion); Nos. 7752-3, 7755-3, 7756-3, 7757-3 — Lenny Peterson; Nos.
7726-3, 7727-3, 7753-3, 7754-3, 7759-3— Oscar Inc.; and Nos. 7733-3, 7734-3, 7735-3, 7736-3 — Van Buskirk
Farms LLP.

To participate in the meeting connect to the conference as follows.

Meet Me Conference Information: :
Date: : 5 Dec. 2013 - Thursday
Start Time: 10:30 AM CST
Dial In Phone Number: 605-773-2323
Conference Password: 4450%

If you have a problem connecting to the conference call, please dial the conference operator at 605-
773-3011.

At the Board’s discretion, oral arguments by parties who timely filed written comments in opposition
or support of the proposed Findings, Conclusions and Final Decision, or alternative Findings,
Conclusions and Final Decision may be made on December 5, 2013. The public hearing was
completed on October 3, 2013. No additional testimony will be received.

If you have questions, please contact Eric Gronlund at (605) 773-3352.

c: Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on November 26, 2013, I have personally hand delivered envelopes containing a
Notice dated November 26, 2013, regarding the hearing being held by telephone conference call on
finding of fact, conclusions of law and final decision in the matter of the approval of Water Permit
Application Nos. 7725-3 — Lenny Peterson (deferred portion); Nos. 7752-3, 7755-3, 7756-3, 7757-3 — Lenny
Peterson; Nos, 7726-3, 7727-3, 7753-3, 7754-3, 7759-3— Oscar Inc.; and Nos. 7733- 3 7734-3,7735-3,7736-3 —
Van Buskirk Farms LLP, as addressed below:

Raymond D. Rylance
Wiles & Rylance

3 East Kemp, Suite 200
Watertown, SD 57201

Diane Best, Assistant Attorney General
317 N Main Avenue
Sioux Falls SD 57104

Sent inter-office mail to:
Jeff Hallem, Assistant Attorney General, 1302

East Highway 14, Suite 1
Pierre SD 57501-8501

Mot Qi

Gail Jacobson V
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

. /]
Sworn to, before me, this Ao day of November, 2013

Koo s phliinke

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

s KAREN | SCHLAAK |

¢ NQTARY DUTE ,l"‘ ~:a\
Fed i~ 1

%% State of Souws Diew. -3
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STATE OF SOUTH DAKOTA

RECEIVED
DEC -z 2013
ol WATER RIGHTS
OFFICE OF ATTORNEY GENERAL , PROGRAM
1302 East Highway 14, Suite 1
Pierre, South Dakota §7501-8501
MARTY J. JACKLEY e oos) 7183218 CHARLES D. McGUIGAN
ATTORNEY GENERAL TTY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL
www state.sd.us/atg
November 27, 2013
Jeanne Goodman Diane Best Ray Rylance
DENR - Water Rights Assistant Attorney General Wiles & Rylance
Program 317 N. Main 3 East Kemp, Suite 200
523 E. Capitol Ave. Sioux Falls, SD 57104-6004 Watertown, SD 57201 .

Pierre, SD 57501

Re:  In the Matter of Water Permit Application Nos. 7725-3, 7752-3, 7755-3,
7756-3 and 7757-5, Lenny Peterson
In the Matter of Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3, and 7759-3, Oscar, Inc. '
In the Matter of Water Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms, LLP

Dear Ms. Best and Parties:

Enclosed please find the proposed Water Management Board’s Rulings on the
Parties’ Submissions and proposed Findings of Fact, Conclusions of Law and Final
Decision that I have prepared in the above matter. The documents were prepared
consistent with the statements made at the October 3, 2013 meeting of the South
Dakota Water Management Board. The Board will consider these proposals at its
December 5, 2013 meeting. It is within the Board’s discretion whether oral
arguments by the parties will be afforded prior to considering the matter.

PO

f allem
ssistant Attorney General

Yours truly,

JPH/rar
Enclosures
cc w/encl: Water Management Board



STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and
7757-3, LENNY PETERSON
FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND FINAL DECISION

IN THE MATTER OF WATER
PERMIT APPLICATION Nos, 7726-3,
7727-3, 7753-3, 7754-3, and
7759-3, OSCAR, INC.

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7733-3,
7734-3, 7735-3, and 7736-3, VAN
BUSKIRK FARMS, LLP

Hearing was held on October 3, 2013, before Board members Chad
Comes (Chair), Tim Bjork, Peggy Dixon, Everett Hoyt, Jim Hutmacher, and Leo
Holzbauer. Rodney Freeman recused himself.

All applicants were represented by Ray Rylance. The Department of
Environment and Natural Resources, Water Rights Program, and its Chief
Engineer (jointly referred to as “DENR”) was represented by Diane Best.

The Board, having considered the testimony and exhibits presented and
all records and documents on file, and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT

Background

1. This matter involves 14 applications to appropriate water from the
Tulare: Western Spink/Hitchcock Aquifer, an aquifer that is used extensively

for irrigation.



2. Irrigation development of the Tulare: Western Spink/Hitchcock
Aquifer was basically static from 2002-2012. Aithough this Board deferred a
large number of additional applications for a period of time starting in 2002, it
ultimately denied them in 2008. (In the Matter of Water Permit Applications
from the Tulare Aquifer, Findings of Fact, Conclusions of Law and Final
Decision issued March 11, 2008). No other permits were issued until 2012,

3. After a group of applications was filed in December 2011, DENR
Engineer Ken Buhler filed a report with the Chief Engineer on April 25, 2012.
He concluded that sufficient water would be available to irrigate 733 more
acres. The Chief Engineer subsequently entered into a stipulated settlement
with the applicants and recommended that water permits should be granted to
irrigate 810 acres. This Board approved the stipulatioh and authorized the
permits for 810 acres in July 2012. (In the Matter of Water Permit Application
Nos. 7288-3, 7289-3, 7290-3, 7291-3, and 7292-3, Findings of Fact waived).

4. Thirteen more applications were subsequently filed Seeking water
to irrigate 2,131 acres. On January 30, 2013, Ken Buhler filed another report
with the Chief Engineer regarding those applications. The January 30, 2013,
report examined water availability under various methods and concluded fhere
was sufficient water available in the Tulare: Western Spink/Hitchcock Aquifer
to support irrigation of 4,686 more acres than had been authorized for
ifrigation before any permits were issued in 2012 (also referred to herein as
“acres remaining”). Of the 4,686 acres remaining, 810 acres had already been

granted in July 2012. This was also more than enough to satisfy the requests



then at issue for 2,131 acres (leaving enough water available for 1,746 acres for
which applications had not yet been filed). The Chief Engineer recommendéd
approval of permits to irrigate the 2131 acres at issue.

5. Following contested caée hearings on March 7, 2013, and May 2,
2013, this Board authorized issuance of permits for 2,131 acres. Water Permit
Application Nos. 7373-3 (Terry Wieting), 7551-3 (Wayne Binger), 7570-3 to 7575
and 7637-3 to 7640-3 (Marshall Bros.), and 7620-3 (Oscar Inc). (Findings of Fact
waived).

6. In the meantime, after the Buhler Report was filed on January 30,
2013 (and the Chief Engineer reéommended approval of water permits to
irrigate 2,131 acres), there were 41 applications filed. Ken Bubhler filed another
report on April 13, 2013, addressing the 41 applications. The April 13, 2013,
report relies, in significant part, on the earlier January 30, 2013, report, and,
to a certain extent, information contained in the earlier April 25, 2012,
analysis. The April 13, 2013, report ultimately concluded that there was
sufficient water available for the first 10 of the 41 applications, with enough
water left over for 116 acres (not enough to fill any of the additional requested
applications).

7. The Chief Engineer recommended granting the first 10 of fhe 41
applications in the order they were filed as well as a portion of the 11th
application. She recommended denial of the rest.

8. Of the 41 applications, the initial 10 applications were heard and

granted by this Board in July 2013. There was no opposition.



9. Of the 41 applications, the 11th application filed was Application
No. 7725-3 submitted by Lenny Peterson, and it sought to irrigate 320 acres.
The 116 acres referenced in the Buhler Report would have been insufficient for
this request. At hearing, however, Lenny Peterson asked the Board to split his
request and grant a permit to irrigate 135 acres of the 320, enough to operate
one center pivot. After inquiry by the Board, Buhler testified that an additional
19 acres was acceptable. The Board then authorized irrigation of 135 acres of
the requested 320 acres for Application No. 7725—3.

10. The total of all of the 2012-2013 appropriations authorized by this
Board from the Tulare: Western Spink/Hitchcock aquifer includes the full
4,686 acres addressed in the January 2013 Buhler Report as well as the
additional 19 acres addressed in the July 2013 hearing (4,706 total acres).

11. In the meantime, of the a1 applications, 17 other applications were
withdrawn. The applicants for those 17 permits did not seek hearing after they |
received the recommendation of denial. The 17 applications are considered to
be withdrawn under SDCL 46-2A-3.

Current Applications

12.  The contested case at issue pertains only to the 14 applications
captioned above. This includes the deferred portion of Application 7725-3 for
Lenny Peterson to irrigate 185 acres as well as 13 other applications that were
recommended for denial in April 2013.

13. The 14 applications seek to appropriate sufficient water to irrigate

a total of 3,608 acres in Beadle County. Each of the applications seeks water



from the Tulare: Western Spink /Hitchcock Aquifer. The quantity of water
requested is 2 acre feet per acre per year (ac ft/year) at a maximum diversion
rate of 1 cubic foot of water per second (cfs) per 70 acres.

14. The five applications filed by Lenny Peterson seek to irrigate 985
acres. The total maximum diversion rate would be 14.05 cfs.

15. The five applications filed by Oscar Inc. seek to irrigate 825 acres
uéing 6 wells. The total maximum diversion rate would be 11.77 cfs.

16. The four applications filed by VanBuskirk Farms, LLP seek to
irrigate 1,798 acres using 11 wells. The total maximum diversion rate would
be 25.65 cfs.

17. Notice of Hearing for the 14 applications was published in the
Redfield Press (weekly newspaper) and Huron Daily Plainsman (daily
newspaper) the same day: June 19, 2013. The published Notic¢ scheduled
hearing for July 11, 2013, in Pierre. The published Notices also provided that
petitions to intervene were to be filed by July 1, 2012. No petitions to intervene
were filed.

18. Hearing on the 14 applications was delayed until October 2013
upon request of the Chief Engineer. The Applicants consented to the delay.

19. The Board considers whether (a) there is a reasonable probability -
unappropriated water is available for the proposed use; (b) the proposed
diversion can be developed without unlawful impairment of existing rights; (c)
thé use would be a beneficial use; and (d) the use is in the public interest. The

first factor is dispositive.



20. The area of the Tulare: Western Spink/Hitchcock Aquifer is
263,016 acres. This information is based on the April 25, 2012, Buhler Report
which analyzed several state and federal government studies of the extent of
the aquifer. It is the most current and best available information on the areal
extent of the aquifer.

21. In considering water availability, this Board considers whether the
quantity of water withdrawn annually from the groundwater source would
exceed the quantity of the average estimated annual recharge of water to the
groundwater source if the permit was granted. Such analysis is not required if
the water source is §1der or lower than the greenhorn formation (not the case
here) and the applicant is a public water system (not the case here). The
analysis must be undertaken in this case.

22. DENR witness Ken Buhler, an expert with 28 years of experience in
groundwater hydrology, testified that, based on the best available information,
the quantity of water withdrawn annually from the Tulare: Western
Spink/Hitchcock Aquifer WOLﬂd exceed the average estimated annual recharge
if any of the 14 applications at issue was granted. The Board credits his
testimony which examined the issue based on observation well data and on
consideration of a water budget for the aquifer.

23. The term “acres remaining” in the various analyses means the total
acreage that would be available for all the recent permit applications filed from
December 2011 to the present (including the previous permits authorized by

this Board in 2012-13).



24. Analysis of the observation well data provides a qualitative means
of assessing the aquifer. In fact, the Board has promulgated a rule providing
that it will rely on the record of observation well measurements as part of the
evidence in examining the recharge/withdrawal issue.

25. The DENR Water Rights Program monitors 48 observation wells in
the Tulare: Western Spink/Hitchcock Aquifer. The January 30, 2013, report
shows five representative observation wells constructed during the period from
1966-1986 {and measured regularly since construction). ‘Hydro-graphs from |
the wells show that the aquifer readily responds to climatic conditions and
development has had an inconsequential effect on the aquifer.

26. The observation data documents the difference between average
annual recharge and averége annual withdrawal. If observation well data
shows a steady, continual decline of the aquifer’s water level or artesian
pressure, such changes could indicate that withdrawals are exceeding
recharge. Also, water level fluctuations in an aquifer dominated by the
influence of well withdrawals, or a change in the configuration of the
potentiometric surface, could indicate that well withdrawals are a significant
component in the system relative to recharge and/or natural discharge.
Observation well data was used in this proceeding to consider long term
trends, any influences of well withdrawals, and the configuration of the
potentiometric surface.

27. Hydrographs in the January 30, 2013, Buhler Report regarding

observation well data for the Tulare: Western Spink/Hitchcock Aquifer showed



upward trending water levels. Based on the avérage slope of linear trend lines
for hydrographs for the observation wells in the aquifer, recharge to the aquifer
was greater than the total of the discharges from the aquifer over the period
from 2003 to 2012 (the period of time during which the aquifer was fully
developed and usage was not increasing).

28. DENR observation well data used in the January 30, 2013, report
showed that well withdrawals from the Tulare: Western Spink/Hitchcock
Aquifer had not had a long term effect on the amount of water in storage in the
aquifer,

29. The observation well data also showed that the configuration of the
potenéiometric surface of the Tulare: Western Spink/Hitchcock aquifer had not
changed sighiﬁcantly between 1987 and 2012. This showed that discharge
was not excéeding recharge and unappropriéted water was available as of
2012.

30. The January 30, 2013, Buhler Report also used information from
five observation wells to quantify the change in volume of water in storage in
the aquifer. Change in the volume of water in storage is equal to the difference
between recharge and discharge. The five observation wells were the only
observation wells that were in portions of the Tulare: W_esterﬁ Spink/Hitchcock
aquifer that were under unconfined conditions for the entire period studied
(2003-2012) and they accurately reflect aquifer conditions. Buhler examined
the change in water level in each well for each year (and the aquifer’s specific

yield of 0.15) and then applied the information to the unconfined portion of the



aquifer to determine the total volume of the change in acre feet. The water level
for the unconfined part of the aquifer increased an average of 0.3152 feet per
year. As of 2012, there were 76,978 acres under unconfined conditions.
Consequently, the analysis showed the annual change in volume is 3,639.5 ac-
ft (76,978 acres x 0.31 feet x 0.15). This January 30, 2013, analysis shows
that the average annual recharge to the aquifer exceeded the average annual
discharge from the aquifer by an average of 3,640 ac-ft/yr for the period since
development has been static (2003-2012). The 3,640 ac-ft/yr would be
sufficient water to irrigate 4,686 acres using the historic average irrigation rate
for this aquifer (9.32 inches).

31. The portion of the aquifer that is under unconfined conditions was
estimated in the April 25, 2012, report as being much smaller than the 76,978
acres estimated in the January 30, 2013 report. At hearing, Buhler explained
that during the period after the April 25, 2012, report was filed, he performed
an exhaustive review of data to determine the ulnconﬁned portion of the
aquifer. This included examining test hole logs, and well logs filed with the
DENR for each well completed into the aquifer, including not only observation
wells but also wells drilled for irrigators and domestic users. The data allowed
him to examine the lithology reported for wells when they were constructed and
assess the extent of the portion of the aquifer that was unconfined. This is the

best available information showing the unconfined portion of the aquifer.



32. The analysis of the observation well data described in the foregoing
Findings of Fact is the best information reasonably available to compare
withdrawals from the aquifer against recharge to the aquifer.

33. The January 30, 2013, analysis also examined the reqharge /
withdrawal issue by considering various water budget analyses where reported
irrigation use is compared with calculated recharge rates.

34. Recharge to the Tulare: Western Spink/Hitchcock aquifer is
primarily through infiltration of precipitation where the outwash is at or near
the surface. Past independent studies show that the recharge rate had been
estimated for the unconfined and confined portions of the aquifer under
various methods. This included an analysis of the unconfined portion of the
aquifer alone, a regional flow net analysis, and a digital groundwater fnodel.
The recharge rate estimate is 0.83 inches per year.

35. The recharge estimate, when applied to the areal extent of the
aquifer, results in total acre feet per year of recharge. Using the 263,016 acre
areal extent of the aquifer and the 0.83 inch recharge rate, the average
recharge would be 18,192 ac-ft/yr.

36. Buhler also used a regional flow net analysis to calculate recharge
based on September 2012 water level data from the DENR Observation Well
Network. A flow net analysis is a calculation of the amount of water flowing
through the aquifer. Buhler relied on (a) the average transmissivity of the
aquifer based on the calculated transmissivity of irrigation wells in the aquifer

where the data to allow these calculations was available (30 irrigation wells); (b)
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the hydraulic gradient for the aquifer based on the Observation Well Network;
and (c) the distance of the appropriate cross section of the aquifer (25 miles).
The volume of water moving through the aquifer is 8,583 ac-ft/yr or 0.39
inches per acre per year on an aquifer wide basis. This rate is not “average
annual recharge” since it used only 2012 data and likely can be viewed as a
minimum recharge rate. Independent studies over a period of years estimate
the average annual recharge at 0.83 inches per acre per year.

37. Under the water‘ budget method, average annual withdrawals were
estimated and compared to the estimated average' annual recharge sum.
Almost all of the withdrawals are for irrigation. One water budget rﬁethod
would base withdrawals primarily on irrigation questionnaires (self -reporting
by irrigators) for the period'of record (1979 to most recent). Review of the
questionnaires provides an application rate in inches of water per acre for the
irrigation systems actually in use each year. The average annual application
rate is 9.32 inches of water per acre on acres actually irrigated during 1979-
2011. This average does not include any undeveloped and unused irrigation
systems. When adding information fl;om 2012 irrigation reports, the average
irrigation application rate from 1979-2012 is 9.44 inches per acre.

38. By contrast, the average irrigation application rate was only 8.71
inches over the period of 2003-2011 when the aquifer was fully developed. In
Buhler’s expert opinion, this 8.71 inch number reflects climate changes {(wet
conditions) during the period rather than the average irrigation practices.

Buhler found in the January 30, 2013, report that the best information

11



available on the average irrigation application rate was the entire period of
record of irrigation reporting for the aquifer (i.e. 1979 — 2011}, which was 9.32
inches per acres.

39. In preparing his report in January 2013, Ken Buhler relied on the
information available at the time for the period of record (1979-2011). This
Board relied on the January 30, 2013 report (and therefore used the 9.32
inches) in previous rulings. By the time of the October 3, 2013 hearing on the
present applications, additional information was available from the 2012
irrigation season, which showed an average application rate of 9.44 inches for
the period from 1979-2012. Yet, the 9.44 inches would have supported
irrigating even fewer acres than the 9.32 inches. The 9.32 inches is the more
conservative and consistent number for this contested case.

40. At hearing neither of the parties relied on the 9.44 inch average
application rate. DENR relied on the 9.32 inch application rate. The
Applicants relied on the 8.71 inch application rate. The Board relies on the
9.32 inches as the best information reasonably available in this case,

41. As part of the water budget method focusing on irrigation'
questionnaires, the Buhler report also examined withdrawals in terfns of
“Irrigation pumpage.” fhe “Irrigation pumpage” is the total of all water use for
irrigation from the aquifer for a year as reported on the irrigation
questionnaires. Buhler examined the average irrigation pumpage for 1979-
2011 and also for the shorter nine-year period of 2003-2011. Total irrigation

pumpage averaged 9,725.6 ac-ft/yr for the period from 1979-2011 based on
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irrigation questionnaires. This is the period when the average irrigation
application rate was. 9.32 in/ac/yr. Yet, total irrigation pumpage averaged
12,286.8 ac-ft/yr for the nine-year period of 2003-2011 based on irrigation
questionnaires. This is the nine year period when the average irrigation
application rate was 8.71 in/ac/yr. The annual average quantity of water
pumped from 1979-2011 was lower than for the period from 2003-2011
because there were fewer acres developed for irrigation in the early part of the
period than the later period. It has only been since 2002 that the average
irrigation pumpage has not been skewed by systems permitted but not
completed.

42. The average annual irrigation pumpage derived from irrigation
questionnaires for the nine-year period (12, 286 ac-ft/yr), compared with the
estimated average annual recharge rate for the aquifer (18,192 ac-ft/yr}, would
resulf in 5,905 ac-ft/yr of unappropriated water available from the Tulare:
Western Spink/Hitchcock Aquifer than had previously been available. Under
this analysis, the volume would be sufficient to irrigate 7,603 more acres than
were perrnitteci for the period previous to 2012, using 9.32 inches of water per
acre.

43. At hearing, 2012 irrigation questionnaire data was also used to
update the foregoing water budget calculations. The total average annual well
withdrawals (irrigation pumpage) from 2003-2012 was 13,138 acre feet/year.
Using an average annual application rate of 9.44 {which includes 2012 data),

the 13,138 acre feet/year would provide an annual volume of water sufficient
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for irrigation of an additional 6,423 more acres than were permitted for the
period previous to 2012.

44.  Buhler did not rely on the foregoing water budget calculations,
however, because there are more variables and more estimates than
observation well data (which shows actual changes in water levels in
ob-servation wells due to actual pumping). The water budget estimates include
a total pumping quantity based on self-reported pumping rates, days of
purﬁping, application rate by irrigators, uncertainties in the aquifer area, and
errors associated with the recharge. The nine-year period (2003-2011) is also a
relati\}ely short period and may be more reflective of climatic conditions {and
lack of water use in response to wet climatic éonditions) rather than averages
over a longer period. A shorter period is less reliable than a longer period
because an abnormal year would carry greater weight. The ten-year period
(2003-2012) results in similar concerns.

45. . Another type of water budget alternative is the “recharge to acres”
method where the recharge rate is estimated for the aquifer and divided by the
average application rate to obtain the “maximum allowable acreage.” The
“maximum allowable acres” is then compared with “acres likely to be irrigated.”
The number of acres likely to be irrigated under existing permits is the total
acres permitted for irrigation multiplied by the percentage of permitted acres
that have historically been irrigated since 2003 (not a percentage of average
irrigation application rate or the number of acres in partially irrigated systemsj.

This method would result in 7,100 “acres remaining” using 2003 to 2011 data.
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Using 2003 to 2012 data, the method would provide for 5,563.8 “acres
remaining”. This method is based oﬁ a combination of the estimated recharge
rate, the average irrigation application rate reported by irrigators (in terms of
inches per acre), and the avérage number of irrigated acres as a percent of fotal
permitted acreage. This methodology then assumes the average application
rate will continue to be used by existing irrigators. This use of several
-assumed or estimated variables compounds any errors in reporting. Further,
the percent of permitted acres irrigated is highly variable since there is a small
dataset (2003 - 2011) which varies greatly from year to year. The Board does
not find this method to be useful or the best information available.

46. Another alternative is a variant of the “recharge to acres” method
where the “maximum allowable acreage” is again calculated and compared with
the average number of irrigated acres for the period of 2003-2011 and the |
acres likely to be irrigated under recently granted permits. This method
assumes that the percentage of acres irrigated under the newly granted permits
in 2012-13 would be the same as the pércentage of irrigation systems
historically used. It is not valid to assume that only a portion of the acres
authorized for irrigation by newly granted water permits will be irrigated. Later
analysis of 2012 irrigation use data demonstrated that, in fact, the percentage
of acres irrigated of the total acres appropriated was 82.8% in 2012. This
method, although speculative, would result in 7,100 “acres remaining” .(2003~
2011 data) or 5,953 “acres remaining” (2003-2012 data}. Again, 4,706 acres

have already been authorized for irrigation in during 2012-2013. The Board
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does not, however, find this method to be useful or the best information
reasonably available.

47. The number of “acres remaining” under the observation well data
method is 4,686 acres (using 1979 to 2011 data averaging 9.32 inches per acre
application rate) or 4,627 acres (using 197:9 to 2012 data averaging 9.44 inches
per acre application rate). The Board finds that the 4,686 acres is the most
useful method and based on the best information available.

48, The Board already authorized permits for irrigation of 4,706 acres
in 2012-2013. This acreage is comparable with the “acres remaining” under
the observation well method.

49, Based on the best available information currently available, the
average annual withdrawals from the Tulare: Western Spink/Hitchcock Aquifer
is the same as average annual recharge when factoring in the withdrawals
authorized in 2012-2013. If more permits were granted, it is probable tlhat the
quantity of water withdrawn annually from the aquifer would exceed the
‘quantity of the average estimated annual recharge of water to the aquifer.

50. Buhler states that prior April 2012 report on the Tulare: Western
Spink/Hitchcock aquifer was overly conservative bepause it assumed 100%
irrigation of permitted acres are irrigated aﬁnually and that the unconfined
conditions the aquifer were overly contracted.

51. In applying SDCL 46-6-3.1, a judge in the Sixth Judicial Circuit
ruled in 2005 that if the Water Management Board uses average annual

recharge, then it should use average annual withdrawal to determine if
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unappropriated water is available from the aquifer. Hines v. South Dakota
Department of Environment and Natural Resourceé, Hughes County 04-37,
Memorandum Decision April 29, 2005.

52. The evidence in the Buhler reports and the Buhler testimony
demonstrates to this Board that the 14 applications should be denied on the
basis of the recharge/withdrawal issue, whether considered along with other
applications already granted (as was done in the report), or when considered
separately (as was done at hearing).

53. Other factors in considering whether to grant water permits is
whether the application, if granted, would interfere with existing water rights,
whether the application is a beneficial use, and whether the permit would be in
the public interest. These factors need not be considered, however, because
the permits should be denied based on the foregoing determination on the
recharge/withdrawal analysis and water availability.

Based on the foregoing findings of fact, the Boafd makes the following:
CONCLUSIONS OF LAW

1. The Board has jurisdiction. The present applications are within
the Board’s responsibility over water appropriation and regulation in Title 46,
including SDCL 46-2A-9.

2. Publication was properly made in the Redfield Press and the Huron
Daily Plainsman pursuant to SDCL 46-2A-4, Notice of Hearfng was properly

given to the Applicants under SDCL 46-2A-4 and SDCL 1-26-17.
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3. Under ARSD 74:02:01:12.04, the deadline for filing petitions to
intervene in this matter was July 1, 2013. This intervention date was
published as required by SDCL 46-2A-4. There were né intervenors.

4. The Chief Engineer recommended denial. The recommendation is
not, however, binding on the Board. SDCL 46-2A-4(8).

S. The Board is an administrative agency with quasi-judicial
authority to consider the factors in SDCL 46-2A-9, including public interest.
As such, the Board holds authority to consider each case on its merit, and is
not bound to accept prior decisions as binding precedent (and this decision will
not constitute binding precedent). Iﬁterstéte Telephone Cooperative, Inc. v.
Public Utilities Commission, 518 N.W.2d 749 (S.D. 1994).

6. The Applicants seek water at the maximum diversion rate generally
authorized by law under SDCL 46-5-6.

7. Each Applicant has the burden to prove each of the elements in
SDCL 46-2A-9 to obtain the permit requested. None of the Applicants met
their burden_of proof as to the first element. Water is not available when
considering the standard required in S»DCL 46-6-3.1. SDCL 46-2A-9 provides
that a permit to appropriate water may be issued “only if there is reasonable .
probability that there is unappropriated water available for the applicant's
proposed use, that the proposed diversion can be developed without unlawful
impairment of existing rights and that the proposed use is a beneficial use and

in the public interest.”
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8. The first element in SDCL 46-2A-9 is whether there is water
available for the appropriation. Consideration of water availability includes
consideration of the criteria in SDCL 46-6-3.1 pertaining to
recharge /withdrawal: whether “according to the best information reasonably
available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual
recharge of water to the groundwater source.”

9. Although there is an exception to the recharge/withdrawal
consideration in SDCL 46-6-3.1, it applies only to applications filed by public
water supply systems and for withdrawals of groundwater from any
groundwater formation older than or stratigraphically lower than the
Greenhorn Formation and is not applicable here.

10. ARSD 74:02:05:07 requires that, in addition to any other data, the
Water Management Board shall rely upon the record of observation well
measurements to determine whether the quantity of water withdrawn annually
from the aquifer exceeds the estimated average annual recharge of the aquifer.

11. The observation well method used by Ken Buhler uses the best
available information to compare average annual recharge against average
annual withdrawals as required by SDCL 46-6-3.1. This analysis includes
hydrographs of several observation wells, measurements of changes in volume

in representative observation wells in the aquifer, independent studies

concerning the areal extent of the aquifer, detailed information and analysis of
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the size of the unconfined portion of the aquifer, and the 9.32 inch average
application rate.

12. If more permits were granted, it is probable that the quantity of
water withdrawn annually from the aquifer would exceed the quantity of the
average estimated annual recharge of water to the aquifer. In light of SDCL 46-
6-3.1 and the above Findings of Fact, there is not unappropriated water
available for the proposed water use. Therefore, pursuant to SDCL 46-2A-9,
additional permits to appropriate water cannot be issued from the Tulare:
Western Spink/Hitchcock Aquifer. The aquifer is fully appropriated.

13. SDCL 46-2A-9 also requires consideration of whether the proposed
water use would impair existing rights, whether the whether the use of water
would be a beneficial use (i.e. one that is reasonable and useful and beneficial
to the appropriator and also consistent with the interest.of the public in the
best utilization of water supplies under SDCL 46-1-6(3)), and whether the
propbsed water use is in the public inferest. The Board need not reach these
issues in this particular case because the first factor in SDCL 46-2A-9 has not
been met. Water is not available in light of SDCL 46-6-3.1.

14. The Applicants failed to show that any of the 14 applications meet
the standard in SDCL 46-2A-9 or SDCL 46-6-3.1 and each must be denied.
Based on the foregoing Findings of Fact and Conclusions of Law, the Board

enters the following:
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FINAL DECISION AND ORDER
The 14 above-captioned water permit applications are hereby denied and
the Tulare: Western Spink/Hitchcock Aquifer is fully appropriated.

Dated this day of December, 2013.

BY THE BOARD:

Chad Comes, Chair
S.D. Water Management Board
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STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and
7757-3, LENNY PETERSON
WATER MANAGEMENT BOARD’S
RULINGS ON PARTIES’
SUBMISSIONS

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7726-3,
7727-3, 7753-3, 7754-3, and
7759-3, OSCAR, INC.

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7733-3,
7734-3, 7735-3, and 7736-3, VAN
BUSKIRK FARMS, LLP

Pursuant to the direction of the Water Management Board, counsel for the
Department of Environment and Natural Resources, Water Rights Program (DENR)
submitted Proposed Findings of Fact, Conclusions of Law and Final Decision in
the above-entitled matter. Subsequently, counsel for Applicants Lenny Peterson,
Oscar, Inc. and Van Buskirk Farms, LLP submitted Objections to DENR’s
Proposed Findings of Fact, Conclusions of Law and Final Decisi'on, as well as
Applicants proposed Findings of Fact, Conclusions of Law and Final Decision. The
Board, upon review of the submissions received, the administrative record, and
having orally entered its decision, énters' the following rulings:

A, DENR’s proposed Findings of Fact Nos. 1-32 and 34-51 are
accepted by the Board as consistent with and supported by the administrative
record and the Board’s oral decision. |

B. DENR’s proposed Finding of Fact No. 33, is substantially accepted

by the Board as consistent with and supported by the administrative record



and the Board’s oral decision, as modified to remove of the parenthetical, as its
inclusion is not essential to the Board’s findings, conclusions and decision in
this matter. The modified Finding of Fact shall read as follows:

33. The January 30, 2013, analysis also examined the

recharge/withdrawal issue by considering various water budget

analyses where reported irrigation use is compared with calculated
recharge rates.

C. DENR’s proposed Conclusions of Law Nos. 1-15 are accepted by
the Board as consistent with and supported by the administrative record, the
Board’s oral decision and the Findings of Fact adopted by the Board in the
above rulings.

D. DENR’s proposed Final Decision and Order is accepted by the
Board as consistent with and supported by the administrative récord, the
Board’s oral decision and the Findings of Fact and Conclusions of Law adopted
by the Board in the above rulings.

E. Applicants’ Objection No. 1 to DENR’s proposed Findings of Fact
Nos. 21, 22, 23, 24, 25, 26, 28, 31, 32, 40, 44, 47, 48, 49, and 50 is denied.
These proposed Findings of Fact are supported by evidence included in the
administrative record to-wit: DENR expert witness Ken Buhler’s testimony,
reports and those exhibits Buhler prepared or relied upon. The Board finds
Buhler is a credible expert witness. Further, Applicants have not submitted
any expert opinions, documents or testimony to refute the findings that are
being objected to. The evidence in the record supports the Board’s finding, that

relies in part upon Buhler’s opinions, that the best information available to

determine whether there is a reasonable probability of unappropriated water in



the Tulare: Western Spink/Hitchcock Aquifier is based upon observation well
data and not the alternative methodology reviewed and rejected by Buhler
involving water budget analyses based upon an irrigation questionnaires and
average permitted acres irrigated to estimated recharge rates.

F. Applicants’ Objection No. 2 to portions of DENR proposed Finding
of Fact No. 45 is denied. The objected to portions of the F'inding of Fact are
supported by the evidence in the record. The water budget analysis addressed
in the proposed Finding of Fact requires application of assumptions and
estimates that compound any errors in reporting that are not present with the
observation well data methodology. Further, the record supports the finding
that the average permitted acres irrigated is not the best information available
given the limited number of years the average is based upon; that it is skewed
by a number of irrigators not irrigating any permitted acres; and that the
climatic conditions during the period have resulted in permitted acres irrigated
rates that vary greatly from year to year.

G. Applicarits’ Objection No. 3 to portions of DENR’s proposed Finding
of Fact No. 46 is denied. The objected to portions of the Finding of Fact are
" supported by evidence in the record. Applicants have not submitted any expert
dpinions, testimony and evidence that would support the assumption that for
newly granted water permits, the average annual permitted acres irrigated
would be comparable to the average that was developed from the 2003-2011
irrigation reports. The average developed is skewed by irrigators Who did not

irrigate their fields during the 2003-2011 timeframe. It is unreasonable to



assume Applicant’s and others who have received permits to irrigate since
2011 will leave over 30% of their fields undeveloped or in CPR. Further, the
record is undisputed that based upon the 2012 irrigation reports that the
percentage of acres irrigated to total acres permitted was materially greater in
2012 than the 2003-2011 average. The 2012 irrigation use data supports the
rejection of the methodology addressed in the objected to proposed Finding of
Fact.

H. Applipants’ Objection No. 4 to the portion of DENR proposed
Finding of Fact No. 33 is accepted by the Board, but not for the reasons
objected to by Applicant. The Board finds that the objected to parenthetical
contains language that is not essential to the Board’s Findings of Fact,
Conclusions of Law, Final Decision and Order.

L. Applicants’ Objection No. 5 to a portion of DENR proposed Finding
of Fact No. 38 is denied. These portions of the DENR proposed Finding of Fact
are supported by the evidence in the record, including Applicants’ Exhibit A,
Buhler’s report to the State Engineer dated April 25, 2012, pps. 6-8. Further,
Applicant has not presented any expert opinions, testimony or documents to
the contrary.

J. Applicants’ Objection No. 6 to the portion of DENR proposed
Finding of Fact No. 39 is denied. The objected to portion of Finding of Fact No.
39 is supported by evidence in the record. During the October 3, 2013
hearing, Buhler updated his reports and opinions based upon irrigation reports

for the 2012 irrigation season that were previously unavailable. There is



nothing in the record that conflicts with, disputes or puts in doubt the
reliability of this additional information. Further, this information is relevant
and pertinent to the Board’s rejection of the water budget methodologies that
are based in part upon the average permitted acres irri'gated covering a short
timeframe. The 2012 data demonstrates the material effects an additional year
and additional permit holders deciding to irrigate new fields may have on the
average.

K. Applicants’ Objection No. 7 to the last sentence of DENR proposed
Finding of Fact No. 41 is denied. The objected to portion of Finding of Fact
No. 41 is supported by the evidence in the record. The evidence in part is
included in the April 25, 2012 report of Ken Buhler to the State Engineer
introduced by Applicant. Further, Applicant did not submit any expert
opinions, testimony or documents that would refute the proposed Finding of
Fact.

L. Applicants’ Objection No. 8 to DENR’s proposed Conclusions of
Law Nos. 6, 7, 8, 10, 11, 12, 13 and 14 is denied. These Conclusions of Law
are supported by the Findings of Fact adopted by the Board in the above
rulings, which in turn are supported by the evidence submitted during the
hearing.

M.  Applicants’ proposed Findings of Fact Nos. 1-20, 27, 28, 30, 31,
32, 33 and 38 are accepted by the Board as consistent with the Findings of

Fact adopted by the Board in the above rulings.



N. Applicants’ proposed Findings of Fact Nos. 29, 34, 35, 36, 37, 43
and 44 are rejected for the reasons that they are substantially included in the
Findings of Facts and Conclusions of Law adopted by the Board and that the
rejected Findings do not include additional findings which the Board has
adopted and for which the Board has denied Applicants’ objections thereto.

0. Applicants’ proposéd Findings of Fact Nos. 21, 22, 23, 24, 26, 39,
40, 41, 45 and 46 are rejected by the Board as contrary to the Findings of Fact
adopted by the Board, the Board’s rulings on Applicants’ objections, and the
Board’s oral decision.

P. Applicants’ proposed Finding of Fact No. 25 is accepted by the
Board and will be included in the Board’s Findings of Fact.

Q. Applicants’ proposed Finding of Fact No. 42 is accepted by the
Board as modified below to more accurately reflect the record. The modified
finding will be included in the Board’s Findings.

In applying SDCL 46-6-3.1, a judge in the Sixth Judicial Circuit

ruled in 2005 that if the Water Management Board uses average

annual recharge, then it should use average annual withdrawal to

determine if unappropriated water is available from the aquifer.

Hines v. South Dakota Department of Environment and Natural

Resources, Hughes County 04-37, Memorandum Decision April 29,

2005.

R. Applicants’ proposed Conclusions of Law Nos. 1-5 are accepted by
the Board as consistent with the Conclusions of Law adopted by the Board in
the above rulings.

S. Applicants’ proposed Conclusions of Law Nos. 6-9 are rejected by

the Board as inconsistent with the Board’s oral decision, the Board’s rulings on



Applicants’ objections, and the Findings of Fact and Conclusions of Law
adopted by the Board in the above rulings.

T, Applicants’ proposed Final Decision and Order is rejected by the
Board as inconsistent with its oral decision, the Board’s rulings on Applicants’
objections, and the Findings of Fact and Conclusions of Law adopted by the
Board in the above rulings.

The Board’s attorney is directed to prepare Findings of Fact, Conclusions
of Law and Final Decision and Order consistent with the above rulings to be
- executed by the Chair of the Board or the Board’s designee without further
notice of hearing.

Dated this day of December, 2013.

BY THE BOARD:

Chad Comes, Chair
S.D. Water Management Board



STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD

IN THE MATTER OF WATER PERMIT
APPLICATION Nos. 7725-3, 7752-3,
7755-3, 7756-3, and 7757-3, LENNY
PETERSON

IN THE MATTER OF WATER PERMIT CERTIFICATE OF SERVICE

)
)
)
)
;
APPLICATION Nos. 7726-3, 7727-3, )
7753-3, 7754-3, and 7759-3, OSCAR, )
INC. )
)
)
)
)
)
)

IN THE MATTER OF WATER PERMIT
APPLICATION Nos. 7733-3, 7734-3,
7735-3, and 7736-3, VAN BUSKIRK
FARMS, LLP

The undersigned hereby certifies that true and correct copies of the proposed
Water Management Board’s Rulings on the Parties’ Submission and proposed Findings
of Fact, Conclusions of Law, and Final Order in the above matter were served on the
following by enclosing the same in envelopes with first class postage, prepaid and
affixed thereto, and depositing said envelopes in the U.S. Mail at Sioux Falls, South
Dakota on November 27, 2013:

Chad Comes Peggy Dixon Everett Hoyt

P.O. Box 308 - 3311 Hogan Court , 4422 Carriage Hills Dr
Madison, SD 57042 Rapid City, SD 57702 Rapid City, SD 57702
Jim Hutmacher - Leo Holzbauer Tim Bjork, Secretary
802 E. 7th Street P.O. Box 877 112 W. Oak Street
Qacoma, SD 57365 Wagner, SD 57380 Pierre, SD 57501

Ray Rylance Diane Best

Wiles & Rylance Asst. Attorney General

3 East Kemp, Suite 200 317 N. Main

Watertown, SD 57201 Sicux Falls, SD 57104

And that on the same date the original was filed with the Chief Engineer, Water
Rights Program, Dept. of Environment and Natural Resources, at 523 East Capitol

Avenue, Pierre, SD 57501-3181. Q’g .
2
ssts Attorney General




| DEPARTMENT of ENVIRONMENT
ﬁlo/?ﬂi@ and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

(AT FACES CREATPLACES

denr.sd.gov
December 10, 2013

NOTICE

TO: Ray Rylance
Wiles & Rylance
3 East Kemp, Suite 200
Watertown SD 57201

FROM: Jeanne Goodman, Chief Bng
Water Rights Program

SUBJECT: Adoption of Finding of Fact, Conclusion of Law and Final Decision in the matter
of Water Permit Applications from the Tulare:Western Spink/Hitchcock Aquifer

This is to notify you that the Water Management Board’s Ruling and the Final Decision, including
Findings of Fact and Conclusions of Law, were adopted December 5, 2013, by the Water Management
Board in the matter of denial of Water Permit Nos. 7725-3 - Lenny Peterson (deferred portion); Nos.
7752-3, 7755-3,"7756-3, 7757-3 - Lenny Peterson; Nos. 7726-3, 7727-3, 7753-3, 7754-3, 7759-3 -
Oscar Inc.; and Nos. 7733-3, 7734-3, 7735-3, 7736-3 - VanBuskirk Farms LLP. The Board ruling and
signed Flindings of Fact, Conclusions of Law and Final Decision are enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts pursuant to
the procedures established in SDCL 1-26-31 and 1-26-32.

Enclosures

c: Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on December 10, 2013, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated December 10,
2013, regarding adoption of finding of fact, conclusions of law and final decision for denial of Water
Permit Application Nos. 7725-3 - Lenny Peterson (deferred portion); Nos. 7752-3, 7755-3, 7756-3,
7757-3 - Lenny Peterson; Nos. 7726-3, 7727-3, 7753-3, 7754-3, 7759-3 -Oscar Inc.; and Nos. 7733-3,
7734-3,7735-3, 7736-3 - VanBuskirk Farms LLP, as addressed below:

Ray Rylance

Wiles & Rylance

3 East Kemp, Suite 200
Watertown SD 57201

Diane Best, Assistant Attorney General
317 North Main Avenue
Sioux Falls SD 57104

Sent Notice Inter-Office mail to;

Jeff Hallem, Assistant Attorney General,
1302 E. Hwy 14, Suite 1 Pierre SD
57501-8501

Gail' acobson
Water Rights Program, DENR
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STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and
7757-3, LENNY PETERSON
WATER MANAGEMENT BOARD’S
RULINGS ON PARTIES’
SUBMISSIONS

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7726-3,
7727-3, 7753-3, 7754-3, and
7759-3, OSCAR, INC.

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7733-3,
7734-3, 7735-3, and 7736-3, VAN
BUSKIRK FARMS, LLP

Pursuant to the direction of the Water Management Board, counsel for the
Department of Environment and Natural Resources, Water Rights Program (DENR)
submitted Proposed Findings of Fact, Conclusions of Law and Final Decision in
the above-entitled matter. Subsequently, counsel for Applicants Lenny Peterson,
Oscar, Inc. and Van Buskirk Farms, LLP submitted Objections to DENR’s
Proposed Findings of Fact, Conclusions of Law and Final Decision, as well as
Applicants proposed Findings of Fact, Conclusions of Law and Final Decision. The
Board, upon review of the submissions received, the administrative record, and
having orally entered its decision, enters the following rulings:

A. DENR’s propesed Findings of Fact Nos. 1-32 and 34-51 are
accepted by the Board as consistent with and supported by the administrative
record and the Board’s oral decision. |

B. DENR'’s proposed Finding of Fact No. 33, is substantially accepted

by the Board as consistent with and supported by the administrative record



and the Board’s oral decision, as modified to remove of the parenthetical, as its
inclusion is not essential to the Board’s‘ﬁndings, conclusions and decision in
this matter. The modified Finding of Fact shall read as follows:

33. The January 30, 2013, analysis also examined the

recharge /withdrawal issue by considering various water budget

analyses where reported irrigation use is compared with calculated

recharge rates.

C. DENR’s proposed Conclusions of Law Nos. 1-15 are accepted by
the Board as consistent with and supported by the administrative record, the
Board’s oral decision and the Findings of Fact adopted by the Board in the
above rulings.

D. DENR’s proposed Final Decision and Order is accepted by the
Board as consistent with and supported by the administrative record, the
Board’s oral decision and the Findings of Fact and Conclusions of Law adopted
by the Board in the above rulings.

E. Applicants’ Objection No. 1 to DENR’s proposed Findings of Fact
Nos. 21, 22, 23, 24, 25, 26, 28, 31, 32, 40, 44, 47, 48, 49, and 50 is denied.
These proposed Findings of Fact are supported by evidence included in the
administrative record to-wit: DENR expert witness Ken Buhler’s testimony,
reports and those exhibits Buhler prepared or relied upon. The Board finds
Buhler is a credible expert witness. Further, Applicants have not submitted
any expert opinions, doéuments or testimony to refute the findings that are
being objected to. The evidence in the record supports the Board’s finding, that

relies in part upon Buhler’s opinions, that the best information available to

determine whether there is a reasonable probability of unappropriated water in



the Tulare: Western Spink/Hitchcock Aquifier is based upon observation well
data and not the alternative methodology reviewed and rejected by Buhler
involving water budget analyses based upon an irrigation questionnaires and
average permitted acres irrigated to estimated recharge rates.

F. Applicants’ Objection No. 2 to portions of DENR proposed Finding
of Fact No. 45 is denied. The objected to portions of the F'inding of Fact are
supported by the evidence in the record. The water budget analysis addressed
in the proposed Finding of Fact requires application of assumptions and
estimates that compound any errors in reporting that are not present with the
observation well data methodology. Further, the record supports the finding
that the average permitted acres irrigated is not the best information available
given the limited number of years the average is based upon; that it is skewed
by a number of irrigators not irrigating any permitted acres; and that the
climatic conditions during the period have resulted in permitted acres irrigated
rates that vary greatly from year to year.

G. Applicarits’ Objection No. 3 to portions of DENR’s proposed Finding
of Fact No. 46 is denied. The objected to portions of the Finding of Fact are
supported by evidence in the record. Applicants have not submitted any expert
opinions, testimony and evidence that would support the assumption that for
newly granted water permits, the average annual permitted acres irrigated
would be comparable to the average that was developed from the 2003-2011
irrigation reports. The average developed is skewed by irrigators who did not

irrigate their fields during the 2003-2011 timeframe. Itis unreasonable to



assume Applicant’s and others who have received permits to irrigate since
2011 will leave over 30% of their fields undeveloped or in CPR. Further, the
record is undisputed that based upon the 2012 irrigation reports that the
percentage of acres irrigated to total acres permitted was materially greater in
2012 than the 2003-2011 average. The 2012 irrigation use data supports the
rejection of the mgthodology addressed in the objected to proposed Finding of
Fact.

H. Applicants’ Objection No. 4 to the portion of DENR proposed
Finding of Fact No. 33 is accepted by the Board, but not for the reasons
objected to by Applicant. The Board finds that the objected to parenthetical
contains language that is not essential to the Board’s Findings of Fact,
Conclusions of Law, Final Decision and Order.

L. Applicants’ Objection No. 5 to a portion of DENR proposed Finding
of Fact No. 38 is denied. These portions of the DENR proposed Finding of Fact
are supported by the evidence in the record, including Applicants’ Exhibit A,
Buhler’s report to the State Engineer dated April 25, 2012, pps. 6-8. Further,
Applicant has not presented any expert opinions, testimony or documents to
the contrary.

J. Applicants’ Objection No. 6 to the portion of DENR proposed
Finding of Fact No. 39 is denied. The objected to portion of Finding of Fact No. '
39 is supported by evidence in the record. During the October 3, 2013
hearing, Buhler updated his reports and opinions based upon irrigation reports

for the 2012 irrigation season that were previously unavailable. There is



nothing in the record that conflicts with, disputes or puts in doubt the
reliability of this additional information. Further, this information is relevant
and pertinent to the Board’s rejection of the water budget methodologies that
are based in part upon the average permitted acres irrigated covering a short
timeframe. The 2012 data demonstrates the material effects an additional year
and additional permit holders deciding to irrigate new fields may have on the
average.

K. Applicants’ Objection No. 7 to the last sentence of DENR proposed
Finding of Fact No. 41 is denied. The objected to portion of Finding of Fact
No. 41 is supported by the evidence in the record. The evidence in part is
included in the April 25, 2012 report of Ken Buhler to the State Engineer
introduced by Applicant. Further, Applicant did not submit any expert
opinions, testimony or documents that would refute the proposed Finding of
Fact.

L. Applicants’ Objection No. 8 to DENR’s proposed Conclusions of
Law Nos. 6, 7, 8, 10, 11, 12, 13 and 14 is denied. These Conclusions of Law
are supported by the Findings of Fact adopted by the Board in the above
rulings, which in turn are supported by the evidence submitted during the
hearing.

M. Applicants’ proposed Findings of Fact Nos. 1-20, 27, 28, 30, 31,
32, 33 and 38 are accepted by the Board as consistent with the Findings of

Fact adopted by the Board in the above rulings.



N. Applicants’ proposed Findings of Fact Nos. 29, 34, 35, 36, 37,43
and 44 are rejected for the reasons that they are substantially included in the
Findings of Facts and Conclusions of Law adopted by the Board and that the
rejected Findings do not include additional findings which the Board has
adopted and for which the Board has denied Applicants’ objections thereto.

0. Applicants’ proposed Findings of Fact Nos. 21, 22, 23, 24, 26, 39,
40, 41, 45 and 46 are rejected by the Board as contrary to the Findings of Fact
adopted by the Board, the Board’s rulings on Applicants’ objections, and the
Board’s oral decision.

P. Applicants’ proposed Finding of Fact No. 25 is accepted by the
Board and will be included in the Board’s Findings of Fact.

Q. Applicants’ proposed Finding of Fact No. 42 is accepted by the
Board as modified below to more accurately reflect the record. The modified
finding will be included in the Board’s Findings.

In applying SDCL 46-6-3.1, a judge in the Sixth Judicial Circuit

ruled in 2005 that if the Water Management Board uses average

annual recharge, then it should use average annual withdrawal to

determine if unappropriated water is available from the aquifer.

Hines v. South Dakota Department of Environment and Natural

Resources, Hughes County 04-37, Memorandum Decision April 29,

2005.

R. Applicants’ proposed Conclusions of Law Nos. 1-5 are accepted by
the Board as consistent with the Conclusions of Law adopted by the Board in
the above rulings.

S. Applicants’ proposed Conclusions of Law Nos. 6-9 are rejected by

the Board as inconsistent with the Board’s oral decision, the Board’s rulings on



Applicants’ objections, and the Findings of Fact and Conclusions of Law
adopted by the Board in the above rulings.

T. Applicants’ proposed Final Decision and Order is rejected by the
Board as inconsistent with its oral decision, the Board’s rulings on Applicants’
objections, and the Findings of Fact and Conclusions of Law adopted by the
Board in the above rulings.

The Board’s attorney is directed to prepare Findings of Fact, Conclusions
of Law and Final Decision and Order consistent with the above rulings to be
executed by the; Chair of the Board or the Board’s designee without further

notice of hearing.

. I :
Dated this 5 T day of December, 2013.

BY THE BOARD:

U A e

Chad Comes, Chair
S.D. Water Management Board




STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7725-3,
7752-3, 7755-3, 7756-3, and
7757-3, LENNY PETERSON
FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND FINAL DECISION

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7726-3,
7727-3, 7753-3, 7754-3, and
7759-3, OSCAR, INC.

IN THE MATTER OF WATER
PERMIT APPLICATION Nos. 7733-3,
7734-3, 7735-3, and 7736-3, VAN
BUSKIRK FARMS, LLP

Hearing was held on October 3, 2013, before Board members Chad
Comes (Chair), Tim Bjork, Peggy Dixon, Everett Hoyt, Jim Hutmacher, and Leo
Holzbauer. Rodney Freeman recused himself. ’

All applicants were represented by Ray Rylaﬁce. The Department of
Environment and Natural Resources, Water Rights Program, and its Chief
Engineer (jointly referred to as “DENR”) was represented by Diane Best.

The Board, having considered the testimony and exhibits presented and
all records and documents on file, and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT
Background
1. This matter involves 14 applications to appropriate water from the

Tulare: Western Spink/Hitchcock Aquifer, an aquifer that is used extensively

for irrigation.



2. Irrigation development of the Tulare: Western Spink/Hitchcock
Aquifer was basically static from 2002-2012. Although this Board deferred a
large number of additional applications for a period of time starting in 2002, it
ultimately denied them in 2008. (In the Matter of Water Permit Applications
from the Tulare Aquifer, Findings of Fact, Conclusions of Law and Final
Decision issued March 11, 2008). No other permits were issued until 2012.

3. After a group of applications was filed in December 2011, DENR
Engineer Ken Buhler filed a report with the Chief Engineer on April 25, 2012.
He concluded that sufficient water would be available to irrigate 733 more
acres. The Chief Engineer subsequently entered into a stipulated settlement
with the applicants and recommended that water permits should be granted to
irrigate 810 acres. This Board approved the stipulatidn and authorized the
permits for 810 acres in July 2012. (In the Matter of Water Permit Application
Nos. 7288-3, 7289-3, 7290-3, 7291-3, and 7292-3, Findings of Fact waived).

4, Thirteen more applications wére subsequently filed seeking water
to irrigate 2,131 acres. On January 30, 2013, Ken Buhler filed another report
with the Chief Engineer regarding those appl.ications. The January 30, 2013,
report examined water availability under various methods and concluded there
was sufficient water available in the Tulare: Western Spink/Hitchcock Aquifer
to support irrigation of 4,686 more acres than had been authorized for
ifrigation before any permits were issued in 2012 (also referred to herein as
“gcres remaining”). Of the 4,686 acres remaining, 810 acres had already been

granted in July 2012. This was also more than enough to satisfy the requests



then at issue for 2,131 acres (leaving enough water available for 1,746 acres for
which applications had not yet been filed). The Chief Engincer recommended
approval of permits to irrigate the 2131 acres at issue.

3. Following contested caée hearings on March 7, 2013, and May 2,
2013, this Board authorized issuance of permits for 2,131 acres. Water Permit
Application Nos. 7373-3 (Terry Wieting), 7551-3 (Wayne Binger), 7570-3 to 7575
and 7637-3 to 7640-3 (Marshall Bros.), and 7620-3 (Oscar Inc). (Findings of Fact
 waived).

6. In the meantime, after the Buhler Report was filed on January 30,
2013 (and the Chief Engineer recommended approval of water permits to
irrigate 2,131 acres), there were 41 applications filed. Ken Buhler filed another
report on April 13, 2013, addressing the 41 applications. The April 13, 2013,
report relies, in significant part, on the earlier January 30, 2013, report, and,
to a certain extent, information contained in the earlier April 25, 2012,
analysis. The April 13, 2013, report ultimately concluded that there was
sufficient water available for the first 10 of the 41 applications, with enough
water left over for 116 acres (not enough to fill any of the additional requested
applications) .

7. The Chief Engineer recommended granting the first 10 of the 41
applications in the order they were filed as well as a portion of the 11th
application. She recommended denial of the rest.

8. Of the 41 applications, the initial 10 applications were heard and

granted by this Board in July 2013. There was no opposition.



9. Of the 41 applications, the 11th application filed was Application
No. 7725-3 submitted by Lenny Peterson, and it sought to irrigate 320 acres.
The 116 acres referenced in the Buhler Report would have been insufficient for
this request. At hearing, however, Lenny Peterson asked the Board to split his
request and grant a permit to irrigate 135 acres of the 320, enough to operate
one center pivot. After inquiry by the Board, Buhler testified that an additional
19 acres was acceptable. The Board then authorized irrigation of 135 acres of
the requested 320 acres for Application No. 7725-3.

10. The total of all of the 2012-2013 appropriations authorized by this
Board from the Tulare: Western Spink/Hitchcock aquifer includes the full
4,686 acres addressed in the January 2013 Buhler Report as well as the
additional 19 acres addressed in the July 2013 hearing (4,706 total acres).

11. In the meantime, of the 41 applications, 17 other applications were
withdrawn. The applicants for those 17 permits did not seek hearing after they
received the recommendation of denial. The 17 applications are considered to
be withdrawn under SDCL 46-2A-3.

Current Applications

12. The contested case at issue pertains only to the 14 applications
captioned above. This includes the deferred portion of Application 7725-3 for
Lenny Peterson to irrigate 185 acres as well as 13 other applications that were
recommended for denial in April 2013.

13. The 14 applications seek to appropriate sufficient water to irrigate

a total of 3,608 acres in Beadle County. Each of the applications secks water



from the Tulare: Western Spink /Hitchcock Aquifer. The quantity of water
requested is 2 acre feet per acre per year (ac ft/year) ata maximum diversion
rate of 1 cubic foot of water per second (cfs) per 70 acres.

14. The five applications filed by Lenny Peterson seek to irrigate 985
acres. The total maximum diversion rate would be 14.05 cfs.

15. The five applications filed by Oscar Inc. seek to irrigate 825 acres
using 6 wells. The total maximum diversion rate would be 11.77 cfs.

16.> The four applications filed by VanBuskirk Farms, LLP seek to
irrigate 1,798 acres using 11 wells. The total maximum diversion rate would
be 25.65 cfs.

17. Notice of Hearing for the 14 applications was published in the
Redfield Press (weekly neWspaper) and Huron Daily Plainsman (daily
newspaper) the same day: June 19, 2013. The published Notice scheduled
hearing for July 11, 2013, in Pierre. The published Notices also provided that
petitions to intervene were to be filed by July 1, 2012. No petitions to intervene
were filed.

18. Hearing on the 14 applications was delayed until October 2013
upon request of the Chief Engineer. The Applicants consented to the delay.

19. The Board considers whether (a) there is a reasonable probability .
unappropriated water is available for the proposed use; (b) the proposed
diversion can be developed without unlawful impairment of existing rights; (c)
the use would be a beneficial use; and (d) the use is in the public interest. The

first factor is dispositive.



70. The area of the Tulare: Western Spink/Hitchcock Aquifer is
263,016 acres. This information is based on the April 25, 2012, Buhler Report
which analyzed several state and federal government studies of the extent of
the aquifer. It is the most current and best available information on the areal
extent of the aquifer.

21. In considering water availability, this Board considers whether the
quantity of water withdrawn annually from the groundwater source would
exceed the quantity of the average estimated annual recharge of water to the
groundwater source if the permit was granted. Such analysis is not required if
theé water source is older or lower than the greenhorn formation (not the case
here) and the applicant is a public water system (not the case here). The
analysis must be undertaken in this case.

29,  DENR witness Ken Buhler, an expert with 28 years of experience in
groundwater hydrology, testified that, based on the best available information,
the quantity of water withdrawn annually from the Tulare: Western
Spink/Hitchcock Aquifer would exceed the average estimated annual recharge
if any of the 14 applications at issue was granted. The Board credits his
testimony which examined the issue based on observation well data and on
consideration of a water budget for the aquifer.

23. The term “acres remaining” in the various analyses means the total
acreage that would be available for all the recent permit applications filed from
December 2011 to the present (including the previous permits authorized by

this Board in 2012-13).



24. Analysis of the observation well data provides a qualitative means
of assessing the aquifer. In fact, the Board has promulgated a rule providing
that it will rely on the record of observation well measurements as part of the
evidence in examining the recharge/withdrawal issue.

25. The DENR Water Rights Program monitors 48 observation wells in
the Tulare: Western Spink/Hitchcock Aquifer. The January 30, 2013, report
shows five representative observation wells constructed during the period from
1966-1980 (and measured regularly since construction). Hydro-graphs from
the wells show that the aquifer readily responds to climatic conditions and
development has had an inconsequential effect on the aquifer.

26. The observation data documents the difference between average
annual recharge and average annual Withdrawal. If observation well data
shows a steady, continual decline of the aquifer’s water level or artesian
pressure, such changes could indicate that withdrawals are exceeding
recharge. Also, water level fluctuations in an aquifer dominated by the
influence of well withdrawals, or a change in the configuration of the
potentiometric surface, could indicate that well withdrawals are a significant
component in the system relative to recharge and/or natural discharge.
Observation well data was used in this proceeding to consider long term
trends, any influences of well withdrawals, and the configuration of the
potentiometric surface.

27. Hydrographs in the January 30, 2013, Buhler Report regarding

observation well data for the Tulare: Western Spink/ Hitchcock Aquifer showed



upward trending water levels. Based on the avérage slope of linear trend lines
for hydrographs for the observation wells in the aquifer, recharge to the aquifer
was greater than the total of the discharges from the aquifer over the period
from 2003 to 2012 (the period of time during which the aquifer was fully
developed and usage was not increasing).

78. DENR observation well data used in the January 30, 2013, report
showed that well withdrawals from the Tulare: Western Spink/Hitchcock
Aquifer had not had a long term effect on the amount of water in storage in the
aquifer.

29. The observation well data also showed that the configuration of the
potentiometric surface of the Tulare: Western Spink/ Hitchcock aquifer had not
changed significantly between 1987 and 2012. This showed that discharge
was not exceeding recharge and unappropriated water was available as of
2012,

30. The January 30, 2013, Buhler Report also used information from
five observation wells to quantify the change in volume of water in storage in
the aquifer. Change in the volume of water in storage is equal to the difference
between recharge and discharge. The five observation wells were the only
observation wells that were in portions of the Tulare: Westerﬁ Spink/Hitchcock
aquifer that were under unconfined conditions for the entire period studied
(2003-2012) and they accurately reflect aquifer conditions. Buhler examined
the change in water level in each well for each year {and the aquifer’s specific

yield of 0.15) and then applied the information to the unconfined portion of the



aquifer to determine the total volume of the change in acre feet. The water level
for the unconfined part of the aquifer increased an average of 0.3152 feet per
year. As of 2012, there were 76,978 acres under_ unconfined conditions.
Consequently, the analysis showed the annual change in volume is 3,639.5 ac-
ft (76,978 acres x 0.31 feet x 0.15). This January 30, 2013, analysis shows
that the average annual recharge to the aquifer exceeded the average annual
discharge from the aquifer by an average of 3,640 ac-ft/yr for the period since
development has been static (2003-2012). The 3,640 ac-ft/yr would be
sufficient water to irrigate 4,686 acres using the historic average irrigation rate
for this aquifer {9.32 inches).

31. The portion of the aquifer that is under unconfined conditions was
estimated in the April 25, 2012, report as being much smaller than the 76,978
acres estimated in the January 30, 2013 report. At hearing, Buhler explained
that during the period after the April 25, 2012, report was filed, he performed
an exhaustive review of data to determine the u_nconﬁned portion of the
aquifer. This included examining test hole logs, and well logs filed with the
DENR for each well completed into the aquifer, including not only observation
wells but also wells drilied for irrigators and domestic users. The data allowed
him to examine the lithology reported for wells when they were constructed and
assess the extent of the portion of the aquifer that was unconfined. This is the

best available information showing the unconfined portion of the aquifer.



32. The analysis of the observation well data described in the foregoing
Findings of Fact is the best information reasonably available to compare
withdrawals from the aquifer against recharge to the aquifer.

33. The January 30, 2013, analysis also examined the recharge/
withdrawal issue by considering various water budget analyses where reported
irrigation use is comf)ared with calculated recharge rates.

34. Recharge to the Tulare: Western Spink/ Hitchcock aquifer is
primarily through infiltration of precipitation where the outwash is at or near
the surface. Past independent studies show that the recharge rate had been
estimated for the unconfined and confined portions of the aquifer under
various methods. This included an analysis of the unconfined portion of the
aquifer alone, a regional flow net analysis, and a digital groundwater model.
The recharge rate estimate is 0.83 inches per year.

35. The recharge estimate, when applied to the areal extent of the
aquifer, results in total acre feet per year of recharge. Using the 263,016 acre
areal extent of the aquifer and the 0.83 inch recharge rate, the éverage
recharge would be 18,192 ac-ft/yr.

36. Buhler also used a regional flow net analysis to calculate recharge
based on September 2012 water level data from the DENR Observation Well
Network. ‘A flow net analysis is a calculation of the amount of water flowing
through the aquifer. Buhler relied on (a) the average transmissivity of the
aquifer based on the calculated transmissivity of irrigation wells in the aquifer

where the data to allow these calculations was available (30 irrigation wells}); (b)

10



the hydraulic gradient for the aquifer based on the Observation Well Network;
and (c) the distance of the appropriate cross section of the aquifer (25 miles).
The volume of water moving through the aquifer is 8,583 ac-ft/yr or 0.39
inches per acre per year on an aquifer wide basis. This rate is not “average
annual recharge” since it used only 2012 data and likely can be viewed as a
minimum recharge rate. Independent studies over a period of years estimate
the average annual recharge at 0.83 inches per acre per year.

37. Under the water budget method, average annual withdrawals were
estimated and compared to the estimated averagé annual recharge sum.
Almost all of the withdrawals are for irrigation. One water budget method
would base withdrawals primarily on irrigation questionnaires (self -reporting
by irrigators) for the period-of record (1979 to most recent). Review of the
questionnaires provides an application rate in inches of water per acre for the
irrigation systems actually in use each year. The average annual application
rate is 9.32 inches of water per acre on acres actually i;rigated during 1979-
2011. This average does not include any undeveloped and unused irrigation
systems. When adding information from 2012 irrigation reports, the average
irrigation application rate from 1979-2012 is 9.44 inches per acre.

38. By contrast, the average irrigation application rate was only 8.71
inches over the period of 2003-2011 when the aquifer was fully developed. In
Buhler’s expert opinion, this 8.71 inch number reflects climate changes (wet
conditions) during the period rather than the average irrigation practices.

Buhler found in the January 30, 2013, report that the best information

11



available on the average irrigation application rate was the entire period of
record of irrigation reporting for the aquifer (i.e. 1979 - 2011), which was 9.32
inches per acres.

39. In preparing his report in January 2013, Ken Buhler‘ relied on the
information available at the time for the period of record (1979-2011). This
Board relied on the January 30, 2013 report (and therefore used the 9.32
inches) in previous rulings. By the time of the October 3, 2013 hearing on the
present applications, additional information was available from the 2012
irrigation season, which showed an average application rate of 9.44 inches for
the period from 1979-2012. Yet, the 9.44 inches would have supported
irrigating even fewer acres than the 9.32 inches. The 9.32 inches is the more
conservative and consistent number for this contested case.

40. At hearing neither of the parties relied on the 9.44 inch average
application rate. DENR relied on the 9.32 inch application rate. The
Applicants relied on the 8.71 inch application rate. The Board relies on the
9 32 inches as the best information reasonably available in this case.

41. As part of the water budget method focusing on irrigationA
questionnaires, the Buhler report also examined withdrawals in terms of
“irrigation pumpage.” The “irrigation pumpage” is the total of all water use for
irrigation from the aquifer for a year as reported on the irrigation
questionnaires. Buhler examined the average irrigation pumpage for 1979-
7011 and also for the shorter nine-year period of 2003-2011. Total irrigation

pumpage averaged 9,725.6 ac-it/yr for the period from 1979-2011 based on

12



irrigation questionnaires. This is the period when the average irrigation
application rate waé 9.32 in/ac/yr. Yet, total irrigation pumpage averaged
12,286.8 ac-ft/yr for the nine-year period of 2003-2011 based on irrigation
questionnaires. This is the nine year period when the average irrigation
application rate was 8.71 in/ac/yr. The annual average quantity of water
pumped from 1979-2011 was lower than for the period from 2003-2011
because there were fewer acres developed for irrigation in the early part of the
period than the later period. It has only been since 2002 that the average
irrigation pumpage has not been skewed by systems permitted but not
completed.

42. The average annual irrigation pumpage derived frorri irrigation
questionnaires for the nine-year period (12, 286 ac-ft/yr), compared with the
estimated average annual recharge rate for the aquifer (1 8,192 ac-ft/yr), would
resuit in 5,905 ac-ft/yr of unappropriated water available from the Tulare:
Western Spink/Hitchcock Aquifer than had previously been available. Under
this analysis, the volume would be sufficient to irrigate 7,603 more acres than
were permitted for the period previous to 2012, using 9.32 inches of water per
acre.

43. At hearing, 2012 irrigation questionnaire data was also used to
update the foregoing water budget calculations. The total average annual well
withdrawals (irrigation pumpage) from 2003-2012 was 13,138 acre feet/year.
Using an average annual application rate of 9.44 (which includes 2012 data),

the 13,138 acre feet/year would provide an annual volume of water sufficient
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for irrigation of an additional 6,423 more acres than were permitted for the
period previous to 2012.

44. Buhler did not rely on the foregoing water budget calculations,
however, because there are more variables and more estimates than
observation well data (which shows actual changes in water levels in
observation wells due to actual pumping). The water budget estimates include
a total pumping quantity based on self-reported pumping rates, days of
pumping, application rate by irrigators, uncertainties in the aquifer area, and
errors associated with the recharge. The nine-year period (2003-2011) is also a
relatively short period and may be more reflective of climatic conditions (and
lack of water use in response to wet climatic conditions) rather than averages
over a longer period. A shorter period is less reliable than a longer period
because an abnormal year would carry greater weight. The ten-year period
(2003-2012) results in similar concerns.

45, Another type of water budget alternative is the “recharge to acres”
method where the recharge rate is estimated for the aquifer and divided by the
average application rate to obtain the “maximum allowable acreage.” The
«maximum allowable acres” is then compared with “acres likely to be irrigated.”
The number of acres likely to be irrigated under existing permits is the total
acres permitted for irrigation multiplied by the percentage of permitted acres
that have historically been irrigated since 2003 (not a percentage of average
irrigation application rate or the number of acres in partially irrigated systems).

This method would result in 7,100 “acres remaining” using 2003 to 2011 data.

14



Using 2003 to 2012 data, the method would provide for 5,563.8 “acres
remaining”. This method is based on a combination of the estimated recharge
rate, the average irrigation application rate reported by irrigators (in terms of
inches per acre), and the average number of irrigated acres as a percent of total
permitted acreage. This methodology then assumes the average application
rate will continue to be used by existing irrigators. This use of several
.assumed or estimated variables compounds any errors in reporting. Further,
the percent of permitted acres irrigated is highly variable since there is a small
dataset (2003 — 2011) which varies greatly from year to year. The Board does

" not find this method to be useful or the best information available.

46. Another alternative is a variant of the “recharge to acres” method
where the “maximufn allowable acreage” is again calculated and compared with
the average number of irrigated acres for the period of 2003-2011 and the
acres likely to be irrigated under recently granted permits. This method
assumes that the percentage of acres irrigated under the newly granted permits
in 2012-13 would be the same as thé percentage of irrigation systems
historically used. It is not valid to assume that only a portion of the acres
authorized for irrigation by newly granted water permits will be irrigated. Later
analysis of 2012 irrigation use data demonstrated that, in fact, the percentage
of acres irrigated of the total acres appropriated was 82.8% in 2012. This
method, although speculative, would result in 7,100 “acres rernaining”.(2003-
2011 data) or 5,953 “acres remaining’ (2003-2012 data). Again, 4,706 acres

have already been authorized for irrigation in during 2012-2013. The Board
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does not, however, find this method to be useful or the best information
reasonably available.

47. The number of “acres remaining” under the observation well data
method is 4,686 acres (using 1979 to 2011 data averaging 9.32 inches per acre
application rate) or 4,627 acres (using 197; 9 to 2012 data averaging 9.44 inches
per acre application rate). The Board finds that the 4,686 acres is the most
useful method and based on the best information available.

48. | The Board already authorized permits for irrigation of 4,706 acres
in 2012-2013. This acreage is comparéble with the “acres remaining” under
the observation well method.

49. Based on the best available information currently available, the .
average annual withdrawals from the Tulare: Western Spink/Hitchcock Aquifer
is the same as average annual recharge when factoring in the withdrawals
authorized in 2012-2013. If more permits were granted, it is probable that the
quantity of water withdrawn annually from the aquifer would exceed the
quantity of the average estimated annual recharge of water to the aquifer.

50. Bubhler states that prior April 2012 report on the Tulare: Western
Spink/Hitchcock aquifer was overly conservative because it assumed 100%
irrigation of permitted acres are irrigated annually and that the unconfined
conditions the aquifer were overly contracted.

51. In applying SDCL 46-6-3.1, ajudge in the Sixth Judicial Circuit
ruled in 2005 that if the Water Management Board uses average annual

recharge, then it should use average annual withdrawal to determine if
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unappropriated water is available from the aquifer. Hines v. South Dakota
Department of Environment and Natural Resources, Hughes County 04-37,
Memorandum Decision April 29, 2005.

52. The evidehce in the Buhler reports and the Buhler testimony
demonstrates to this Board that the 14 applications should be denied on the
basis of the recharge/withdrawal issue, whether considered along with other
applications already granted (as was done in the report), or when considered
separately (as was done at hearing).

S53. Oth¢r factors in considering whether to grant water permits is
whether the application, if granted, would interfere with existing water rights,
whether the application is a beneficial use, and whether the permit would be in
the public interest. These factors need not be considefed, however, because
the permits should be denied based on the foregoing determination on the
recharge/withdrawal analysis and water availability.

Based on the foregoing findings of fact, the Board makes the following:
CONCLUSIONS OF LAW

1. The Board has jurisdiction. The present applications are within
the Board’s responsibility over water appropriation and regulation in Title 46,
including SDCL 46-2A-9.

2. Publication was properly made in the Redfield Press and the Huron
Daily Plainsman pursuant to SDCL 46-2A-4. Notice of Hearing was properly

given to the Applicants under SDCL 46-2A-4 and SDCL 1-26-17.
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3. Under ARSD 74:02:01:12.04, the deadline for filing petitions to
intervene in this matter was July 1, 2013. This intervention date was
published as required by SDCL 46-2A-4. There were né intervenors.

4. The Chief Engineer recommended denial. The recommendation is
not, however, binding on the Board. SDCL 46-2A-4(8).

3. The Board is an administrative agency with quasi-judicial
authority to consider the factors in SDCL 46-2A-9, including public interest.
As such, the Board holds authority to consider each case on its merit, and is
not bound to accept prior decisions as binding precedent (and this decision will
not constitute binding precedent). Iﬁterstate Telephone Cooperative, Inc. v.
Public Utilities Commission, 518 N.W.2d 749 (S.D. 1994).

o. The Applicants seek water at the maximum diversion rate generally
authorized by law under SDCL 46-5-6.

7. Each Applicant has the burden to prove each of the elements in
SDCL 46-2A-9 to obtain the permit requested. None of the Applicants met
their burden of proof as to the first element. Water is not available when
considering the standard required in SDCL 46-6-3.1. SDCL 46-2A-9 provides
that a permit to appropriate water may be issued “only if there is reasonable
probability that there is unappropriated water available for the applicant's
proposed use, that the proposed diversion can be developed without unlawful
impairment of existing rights and that the proposed use is a beneficial use and

in the public interest.”
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8. The first element in SDCL 46-2A-9 is whether there is water
available for the appropriation. Consideration of water availability includes
consideration of the criteria in SDCL 46-6-3.1 pertaining to
recharge/withdrawal: whether “according to the best information reasonably
available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual
recharge of water to the groundwater source.”

9. Although there is an exception to the recharge/withdrawal
consideration in SDCL 46-6-3.1, it applies only to applications filed by public
water supply systems and for withdrawals of groundwater from any
groundwater formation older than or stratigraphically lower than the
Greenhorn Formation and is not applicable here.

10. ARSD 74:02:05:07 requires that, in addition to any other data, the
Water Management Board shall rely upon the record of observation well
measurements to determine whether the quantity of water withdrawn annually
from the aquifer exceeds the estimated average annual recharge of the aquifer.

11. The observation well method used by Ken Buhler uses the best
available information to compare average annual recharge against average
annual withdrawals as required by SDCL 46-6-3.1. This analysis includes
hydrographs of several observation wells, measurements of changes in volume

in representative observation wells in the aquifer, independent studies

concerning the areal extent of the aquifer, detailed information and analysis of
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the size of the unconfined portion of the aquifer, and the 9.32 inch average
application rate.

12. If more permits were granted, it is probable that the quantity of
water withdrawn annually from the aquifer would exceed the quantity of the
average estimated annual recharge of water to the aquifer. In light of SDCL 46-
6-3.1 and the above Findings of Fact, there is not unappropriated water
available for the proposed water use. Therefore, pursuant to SDCL 46-2A-9,
additional permits to appropriate water cannot be issued from the Tulare:
Western Spink/Hitchcock Aquifer. The aquifer is fully appropriated.

13.  SDCL 46-2A-9 also requires consideration of whether the proposed
water use would impair existing rights, whether the whether the use of water
would be a beneficial use (i.e. one that is reasonable and useful and beneficial
to the appropriator and also consistent with the interestiof the public in the
best utilization of water supplies under SDCL 46-1-6(3)), and whether the
proposed water use is in the public interest. The Board need not reach these
issues in this particular case because the first factor in SDCL 46-2A-9 has not
been met. Water is not available in light of SDCL 46-6-3.1.

14. The Applicants failed to show that any of the 14 applications meet
the standard in SDCL 46-2A-9 or SDCL 46-6-3.1 and each must be denied.
Based on the foregoing Findings of Fact and Conclusions of Law, the Board

enters the following:
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FINAL DECISION AND ORDER
The 14 above-captioned water permit applications are hereby denied and
the Tulare: Western Spink/Hitchcock Aquifer is fully appropriated.

e

Dated this 9 ¥ day of December, 2013.

BY THE BOARD:

Hed A Gee-

Chad Comes, Chair
S.D. Water Management Board
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WILES & RYLANCE RECEIVED

ATTORNEYS AT LAW

3 East Kemp - Suite 200 JAN U 9 201‘!

P.0. Box 227 .
Watertown, South Dakota 57201-0227 Depr&h?fs fa?‘é'é"s'é'?}?c’gsa"d
(605) 886-5881 Secretary's Office
FACSIMILE
(605) 886-3934
E-MAIL:

rdr@wilesandrylance.com
John C. Wiles, P.C.

Raymond D. Rylance, P.C.
Rebecca L. Morlock Reeves

January 8, 2014

Steve Pirner, Secretary
Department of Environment
and Natural Resources
Joe Foss Building

523 E Capitol

Pierre, SD 57501-3182

Jeffrey Hallem, Assistant Attorney General
Natural Resources Section

Office of Attorney General

George S. Mickelson Criminal Justice Center
1302 E Hwy 14, Ste 1

Pierre, SD 57501

Diane Best, Assistant Attorney General
Office of Attorney General

Natural Resources Section

317 N Main Ave

Sioux Falls, SD 57104-6004

Re: Peterson, et al. v. Department of Environinerit & Natural Resources
Dear Folks:

Enclosed please find our Notice of Appeal and Certificate of Service in the above-entitled
matter. This is intended as service upon you by United States Mail.

Very truly yours,

WILE CE

R ond [2. Rylance
RDR:bjs
Enclosures



STATE OF SOUTH DAKOTA )
1 SS
COUNTY OF HUGHES )

FEEIE T I I B R A IR I O O O A I

LENNY PETERSON, OSCAR, INC., and
VAN BUSKIRK FARMS, LLP,

Appeliants,
VS.

DEPARTMENT OF ENVIRONMENT
AND NATURAL RESOURCES
(SOUTH DAKOTA WATER
MANAGEMENT BOARD),

Appellee.

ok ok hk ok ok k khk khkkhkkhhkhkkhkdhdkdhkkhhohd

I, Raymond D. Rylance, one of the attorneys for the Appellants in the above-entitied
matter, certify that a letter requesting a transcript of the hearing conducted before the
Water Management Board on October 3, 2013, in Pierre, South Dakota, a true and correct

copy of which is attached hereto, was served upon the interested parties herein by mailing

* % % F ¥ * * X & * % %

IN CIRCUIT COURT

SIXTH JUDICIAL CIRCUIT

CIV. 14-

CERTIFICATE OF SERVICE

a true and correct copy thereof by first class mail with postage prepaid to:

Steve Pirner, Secretary
Department of Environment
and Natural Resources
Joe Foss Building

523 E Capitol

Pierre, SD 57501-3182

Jeffrey Hallem, Assistant Attorney General

Natural Resources Section
Office of Attorney General

George S. Mickelson Criminal Justice Center

1302 E Hwy 14, Ste 1
Pierre, SD 57501

Diane Best, Assistant Attorney General
Office of Attorney General

Natural Resources Section

317 N Main Ave

Sioux Falls, SD 57104-6004



on the (ﬁ day of January, 2014.

s
\Ra.yﬁmnd D/ Rytance’
Attorneys for Applica

3 East Kemp, Suite 200
P. 0. Box 227

Watertown, SD 57201-0227



STATE OF SOUTH DAKOTA )
: 88
COUNTY OF HUGHES )

R R R R R R EEEREERE NI IS EE S

LENNY PETERSON, OSCAR, INC,, and
VAN BUSKIRK FARMS, LLP,

Appelliants,

VS.

DEPARTMENT OF ENVIRONMENT
AND NATURAL RESOURCES
(SOUTH DAKOTA WATER
MANAGEMENT BOARD),

Appeliee.

P LA EEEEEEE R K R RS

COMES NOW, Appellants above-named, Lenny Peterson, Oscar, Inc., and Van
Buskirk Farms, LLP, by and through their undersigned counsel of record, Raymond D.
Rylance, of Wiles & Rylance, Watertown, South Dakota, pursuant to SDCL 1-26, appeal
the Decision of the South Dakota Water Management Board, Department of Environment
and Natural Resources, dated December 5, 2013, adopting the Findings of Fact and
Conclusions of Law entered by the Water Management Board on December 5, 2013, on
the Applications for Water Permits No. 7725-3, No. 7752-3, No. 7755-3, No. 7756-3, No.
7757-3. No. 7726-3, No. 7727-3, No. 7753-3, No. 7754-3, No. 7759-3, No. 7733-3, No.

7734-3, No. 7735-3, No. 7736-3.

Dated this OD day of January, 2014.

* 0% % % % * ¥ * X * ¥ % *

[N CIRCUIT COURT

SIXTH JUDICIAL CIRCUIT

CIV. 14-

NOTICE OF APPEAL

WILES & RY NC'E

Ra}rﬁond /| Rylén
Attorney for Appella ts

3 East Kemp, Suite

PO Box 227

Watertown, SD  57201-0227
(605) 886-5881

1



CERTIFICATE OF SERVICE

|, Raymond D. Rylance, one of the attorneys for the Appellants, certify that the
above and foregoing "NOTICE OF APPEAL" was served on the interested parties herein

as follows:

Steve Pirner, Secretary
Department of Environment
and Natural Resources
Joe Foss Building

523 E Capitol

Pierre, SD 57501-3182

Jeffrey Hallem, Assistant Attorney General
Natural Resources Section

Office of Attorney General

George S. Mickelson Criminal Justice Center
1302 E Hwy 14, Ste 1

Pierre, SD 57501

Diane Best, Assistant Attorney General
Office of Attorney General

Natural Resources Section

317 N Main Ave

Sioux Falls, SD 57104-6004

by depositing the same in the United Stateg Mail Service at Watertown, South Dakota,

with postage thereon fully prepaid, on the f -~ day of January, 2014.
WILES & RYLAN

Raymond D{RﬁanGE) 4
Attomeys for Appéla) S



WILES & RYLANCE

ATTORNEYS AT LAW
3 East Kemp - Suite 200
P. 0. Box 227
Watertown, South Dakota 57201-0227
(605) 836-5881

FACSIMILE
(605) 886-3934

E-MAIL:
rdri@wilesandrylance.com

John C. Wiles, P.C.
Raymond D. Rylance, P.C.
Rebecca L. Morlock Reeves

January 8, 2014

Carla Bachand

Capital Reporting Service
1805 Sunrise Dr

Pierre, SD 57501-5750

Re: Peterson, Oscar, Inc. and Buskirk Farms, LLPAVater Management Board

Dear Carla:

By this letter, we are requesting that you prepare a transcript of the hearing that was
conducted before the Water Management Board on October 3, 2013, in Pierre, South
Dakota. On page 2 of this letter, please acknowledge the receipt of our request for the
preparation of the transcript, and forward the same to the Clerk of Courts of Hughes
County. The original transcript should be filed with the Clerk of Courts of Hughes County

within 30 days.

Thank you.
Very truly yours,

Wi YEANCE

/
%oncy?. Rylance

RDR:bjs



RECEIPT

RECEIVED FROM WILES & RYLANCE a letter dated January 8, 2014
requesting a transcript of the hearing that was conducted before the Water Management
Board on October 3, 2013, in Pierre, South Dakota, on Lenny Peterson, Oscar, Inc. and
Van Buskirk Farms, LLP Applications for Permit No. 7725-3, No. 7752-3, No. 77585-3, No.
7756-3, No. 7757-3, No. 7726-3, No. 7727-3, No. 7753-3, No. 7754-3, No. 7759-3, No.
7733-3, No. 7734-3, No. 7735-3, and No. 7736-3..

Dated this day of January, 2014.
CAPITAL REPORTING SERVICE

By:
Carla Bachand




WILES & RYLANCE

ATTORNEYS AT LAW
3 East Kemp - Suite 200
P. 0. Box 227
Watertown, South Dakota 57201-0227
(605) 886-5881

FACSIMILE
(605) 886-3934

E-MAIL:
rdr@wilesandrylance.com

John C. Wiles, P.C.
Raymond D. Rylance, P.C.
Rebecca L. Morlock Reeves

January 13, 2014

Steve Pirner, Secretary
Department of Environment
and Natural Resources
Joe Foss Building

523 E Capitol

Pierre, SD 57501-3182

Jeffrey Hallem, Assistant Attorney General
Natural Resources Section

Office of Attorney General

George S. Mickelson Criminal Justice Center
1302 E Hwy 14, Ste 1

Pierre, SD 57501

Diane Best, Assistant Attorney General
Office of Attorney General

Natural Resources Section

317 N Main Ave

Sioux Falls, SD 57104-6004

RECEIVED
JAN 14 204

Dept. of Environment and
Natural Resources
Secretary's Office

Re: Peterson, et al. v. Department of Environment & Natura! Resources

Dear Folks:

Enclosed please find our Statement of Issues in the above-entitled matter. This is

intended as service upon you by United States Mail.

Very truly yours,

Wi

mond
RDR:bjs
Enclosures

. Rylance



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. S8
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

I EEREEEE AR E RIS R

LENNY PETERSON, OSCAR, INC., and
VAN BUSKIRK FARMS, LLP,

CIV. 14-

Appellants,

VS. STATEMENT OF ISSUES

DEPARTMENT OF ENVIRONMENT
AND NATURAL RESOURCES
(SOUTH DAKOTA WATER
MANAGEMENT BOARD),

% % F o ok o ¥ X * * *

SUTOORTIY .+ P00

COMES NOW, Appellants above-named, by and through their undersigned
counsel of record, Raymond D. Rylance, of Wiles & Rylance, Watertown, South Dakota,
and submits Appellants’ Statement of Issues as follows:

Lenny Peterson applied for water permits #7725-3, 77.52-3, 7755-3, 7756-3 and
7757-3. Peterson asserts that water is available to grant the permits.

Oscar, Inc. applied for water permits #7726-3, 7727-3, 7753-3, 7754-3 and 7759-3.
Oscar, Inc. asserts that water is available to grant the permits.

Van Buskirk Farms, LLP applied for water permits #7733-3, 7734-3, 7735-3 and
7736-3. Van Buskirk Farms, LLP asserts that water is available to grant the permits.

The Water Management Board held that water was not available on all applications
of Lenny Peterson, Oscar, Inc., and Van Buskirk Farms, LLP.

Dated this #F _day of January, 2014.

Cocr 2

RMond Rylanoé
Attorney for Appella
3 East Kemp, Suite 200; PO Box 227

Watertown, SD 57201-0227
(605) 886-5881




CERTIFICATE OF SERVICE

|, Raymond D. Rylance, one of the attorneys for the Appellants, certify that the
above and foregoing "STATEMENT OF ISSUES" was served on the interested parties

herein as follows:

Steve Pirner, Secretary
Department of Environment
and Natural Resources
Joe Foss Building

523 E Capitol

Pierre, SD 57501-3182

Jeffrey Hallem, Assistant Attorney General

Natural Resources Section

Office of Attorney General

George S. Mickeison Criminal Justice Center
- 1302 E Hwy 14, Ste 1

Pierre, SD 57501

Diane Best, Assistant Attorney General
Office of Attorney General

Natural Resources Section

317 N Main Ave

Sioux Falls, SD 57104-6004

by depositing the same in the United States Mail Service at Watertown, South Dakota,

with postage thereon fully prepaid, on the /.:5f gday of January, 2014.
WILES & RYLANCE

A

Rayfond D. ylance
Attorney for Appellant




i DEPARTMENT OF ENVIRONMENT
ﬁlﬂ@@—\ and NATURAL RESOURCES
' JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

" oo fes Goew Prs denr.sd.gov

February 7, 2014

NOTICE

TO: Raymond D. Rylance
Wiles & Rylance
3 East Kemp, Suite 200
Watertown, SD 57201

FROM: Jeanne Goodman, Chief Eng
~ Water Rights Program
(605) 773-3352

SUBJECT:  In the Matter of the Water Permit Apphcatxons from the Tulare Western Spink
Hitcheock Aquifer

Consistent with SDCL 1-26-33, the agency records for Water Permit Application Nos. 7725-3 —
Lenny Peterson (deferred portion); Nos. 7752-3, 7755-3, 7756-3, 7757-3 — Lenny Peterson; Nos. 7726-3,
7727-3,7753-3, 7754-3, 7759-3— Oscar Inc.; and Nos. 7733-3, 7734-3, 7735-3, 7736-3 — Van Buskirk Farms
LLP are being transmitted to the Sixth Judicial Circuit Court in Hughes County on February 7, 2014,
A copy of the transmittal of record, chronological and alphabetical index of each agency record and
exhibit list are enclosed. .

enclosures

c: Diane Best, Assistant Attorney General



. DEPARTMENT OF ENVIRONMENT
ﬁlm and NATURAL RESOURCES

. JOE FOSS BUILDING
523 EAST CAPITOL

~ =) PIERRE, SOUTH DAKOTA 57501-3182
e Faces GpearPuges denr.sd.gov

February 7, 2014

Kelli Sitzman

Hughes County Clerk of Courts
PO Box 1238

Pierre SD 57501

Re:  Transmittal of Record in the Matter of Water Permit Applications for Lenny Peterson,
Oscar, Inc. and Van Buskirk Farms LLP (Case No. 32CIV 14-9)

Dear Clerk:

Consistent with SDCL 1-26-33, T am transmitting the agency records for the above entitled
matters to the Sixth Judicial Circuit Court in Hughes County. '

This case involves the appeal of the Water Management Board’s denial of Water Permit
Application Nps. 7725-3 — Lenny Peterson (deferred portion); Nos. 7752-3, 7755-3, 7756-3, 7757-3 —
Lenny Peterson; Nos. 7726-3, 7727-3, 7753-3, 7754-3, 7759-3— Oscar Inc.; and Nos. 7733-3, 7734-3,
7735-3, 7736-3 — Van Buskirk Farms LLP

The following are enclosed:

1. agency records (administrative file for each application, transcript and exhibits)
2. transmittal of record

3. chronological index for each application

4. alphabetical index for each application

5. list of exhibits

6. transcript of October 3, 2013 hearing before the Water Management Board
Sincerely,

Eric Groﬁéﬂ

Water Rights Program, DENR
(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA ) : IN CIRCUIT COURT

: SS
COUNTY OF HUGHES )  SIXTH JUDICIAL CIRCUIT
) (32CIV 14-9)
IN THE MATTER OF WATER )
PERMIT APPLICATIONS FILED BY )
LENNY PETERSON, OSCAR,INC. ) TRANSMITTAL OF RECORD

AND VAN BUSKIRK FARMS LLP

I, Eric S. Gronlund, Natural Resource Engineer, Water Rights Program, Department of
Environment and Natural Resources, certify as follows:

1. As a Natura] Resource Engineer employed by the Water Rights Program, Department of
Environment and Natural Resources, I am responsible for maintaining the formal agency file on water
_right permit applications and administrative proceedings which are subject to the jurisdiction of the
South Dakota Water Management Board.

2. Consistent with my responsibilities in the Water Rights Program, I have kept the agency
record in the Matter of the Water Permit Application Nos. 7725-3 (deferred portion), 7752-3, 7755-3,
7756-3 and 7757-3 for Lenny Peterson, Nos. 7726-3, 7727-3, 7753-3, 7754-3 and 7759-3 for Oscar, Inc.
and Nos. 7733-3, 7734-3, 7735-3 and 7736-3 for Van Buskirk Farms LLP. Copies of the records are
herewith transmitted to the above-captioned reviewing court pursuant to SDCL 1-26-33.

3. This agency record includes a copy of all pleadings, correspondence and other filings that
were submitted for consideration by the South Dakota Water Management Board as well as the Board’s
Final Decision. Ihereby certify under penalty of perjury that the enclosed documents are true and correct
copies of the originals as they appear on record in the offices of the Water Rights Program.

4.1 have enclosed the original exhibits from the October 3, 2013 hearing in the above entitled
matter.

5. In addition, T have prepared a chronological and alphabetical index of the agency record for
each application and a list of exhibits which are herewith transmitted to the above-captions reviewing
court pursuant to SDCL 1-26-33. A copy of the indexes is also being sent to counsel for Lenny Peterson,
Oscar Inc. and Van Buskirk Farms LLP on this date.

L NDA S

Eric S. Gronlund, Natural Résource Engineer
Water Rights Program
Dept. of Environment & Natural Resources

Dated this 7th day of February, 2014.

Subscribed and sworn to before me this
7th day of February, 2014

i W

Karen Schlaak

Notary Public r=- -

~ My commission expires: April 1, 2019 N KAREN SCHLAAK L34
\} NOTARYPuslic

V2 State of South Dakota ™

o



Exhibits Introduced into Evidence

in the matter of Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer

DENR-T1A DENR file on Water Permit Apphcatlon No. 7725-3, Lenny
Peterson
DENR-IB DENR file on Water Permit Application No, 7726-3, Lenny
Peterson
DENR-1C DENR file on Water Permit Application No. 7727-3, Oscar, Inc.
DENR-1D DENR file on Water Permit Application No. 7753-3, Oscar, Inc.
DENR-1E DENR file on Water Permit Application No. 7754-3, Oscar, Inc.
DENR-1F DENR file on Water Permit Application No. 7759-3, Oscar, Inc.
DENR-1G | DENR file on Water Permit Application No. 7733-3,
VanBuskirk Farms LLP
DENR-1H DENR file on Water Permit Application No. 7734-3,
VanBuskirk Farms LLP
DENR-11 DENR file on Water Permit Application No. 7735-3,
VanBuskirk Farms LLP
DENR-1J DENR file on Water Permit Application No. 7736-3,
VanBuskirk Farms LLP
DENR-1K | DENR file on Water Permit Application No. 7752-3, Lenny
Peterson
DENR-1L DENR file on Water Permit Application No. 7755-3, Lenny
Peterson
DENR-IM | DENR file on Water Permlt Application No. 7756-3, Lenny
Peterson
DENR-IN DENR file on Water Permit Apphcatlon No. 7757-3, Lenny
Peterson
DENR-2 Vita — Ken Buhler
DENR-5 List with Application No, Applicant, Received, Acres &
Running Acreage Total
DENR-6 List with Method, Observation Well Data & Water Budget
DENR-7 January 2013 Report Data Summary and January 2013 Report
Data Summary with 2012 Irrigation Questionnaire Data Added
Exhibit A Report to the Chief Engineer on Water Permit Application No.
7289-3, Bixler Farms, Nos. 7290-3 and 7291-3, Lee Gatzke, No.
7293-3, Jeffrey Gatzke and No. 7292-3, Allen Gatzke, April 25,
2012




STATE OF SOUTH DAKOTA

COUNTY OF HUGHES

) IN CIRCUIT COURT

: 88

) SIXTH JUDICIAL COURT

(32CIV14-9)

IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7725-3 ) CHRONOLOGICAL
LENNY PETERSON ) INDEX
Entry Date Document Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund :
3. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
4. March 1, 2013 Receipt to Peterson Farms for payment of Application 6
‘ Fee
5. | April 13,2013 Report to the Chief Engineer on Water Permit 7-37
: Applications (including appendix)
6. | May 24,2013 Recommendation of Chief Engineer for Water Permit 38
' Application No. 7725-3, Lenny Peterson
7. | May 24,2013 Letter to Lenny Peterson from Eric Gronlund 39-40
8. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith :
9. | June 13, 2013 Letter to Gary Schumacher from Eric Gronlund 43
regarding publishing the Notice of Application
10. | June 13, 2013 Letter to The Redfield Press regarding publishing the 44-46
Notice of Application (w/notice)
11. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
of Application
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 48-49
The Redfield Press
13. | June 27,2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
14. | July 18, 2013 Notice from Jeanne Goodman on Partial approval of 52-53
Water Permit Application No. 7725-3 and Deferral of
Water Permit Application Nos. 7752-3, 7755-3, 7756-3
and 7757-3, Lenny Peterson (w/certificate of service)
15. | August 29, 2013 Letter to Lenny Peterson from Jeanne Goodman 54-55




Entry

Pate

Document

Pages

transmitting South Dakota Water Permit No. 7725-3 For
Irrigation

16.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

56-57

17.

October 3, 2013

Transcript of Hearing before Water Management Board

Separate

18.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

58-59

19.

November 4, 2013

Letter from Diane Best to Water Management Board
members transmitting Proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service and proposed findings attached)

60-82

20.

Novernbér 26,2013

Objections to Proposed Findings of Fact, Conclusions
of Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

83-114

v 21

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final

Decision for Water Permit Applications from the

Tulare: Western Spink/Hitchcock Aquifer (w/certificate
of service)

115-116

22.

November 27, 2013

Letter from Jeffrey P Hallem transmitting proposed
Findings of Fact, Conclusions of Law and Final
Decision and Board Ruling (w/certificate of service)

117-146

23.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

147-176

24,

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

177-179

25.

January 9, 2014

Notice of Appeal filed by Raymond D. Rylance
(w/certificate of service)

180-183

26.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

184-186




STATE OF SOUTH DAKOTA ) - INCIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7725-3 ) ALPHABETICAL
LENNY PETERSON ) INDEX
Entry Date Document Pages
Y June 27, 2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
2. { June 20, 2013 Affidavit of Publication of Notice of Application from 48-49
The Redfield Press
3. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
4, February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
5. | November 4, 2013 Letter from Diane Best to Water Management Board 60-82
members transmitting Proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service and proposed findings attached)
6. November 27,2013 | Letter from Jeffrey P Hallem transmitting proposed - 117-146
Findings of Fact, Conclusions of Law and Final
Decision and Board Ruling (w/certificate of service)
7. January 9, 2014 Letter from Raymond D Rylance transmitting letter to 177-179
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14,2014 Letter from Raymond D Rylance transmitting Statement 184-186
of Issues (w/certificate of service)
9. | June 13,2013 Letter to Gary Schumacher from Eric Gronlund 43
regarding publishing the Notice of Application
10. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith '
11. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
12. | May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40
13. | August 29, 2013 Letter to Lenny Peterson from Jeanne Goodman 54-55
transmitting South Dakota Water Permit No. 7725-3 For
Irrigation




Entry

Date

Document

Pages

14.

June 13, 2013

Letter to The Plainsman regarding publishing the Notice
of Application

47

15.

June 13, 2013

Letter to The Redfield Press regarding publishing the
Notice of Application (w/notice)

44-46

16.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

115-116

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

58-59

18.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

56-57

19.

July 18, 2013

Notice from Jeanne Goodman on Partial approval of

- Water Permit Application No. 7725-3 and Deferral of

Water Permit Application Nos. 7752-3, 7755-3, 7756-3
and 7757-3, Lenny Peterson (w/certificate of service)

52-53

20.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

147-176

21.

January 9, 2014

Notice of Appeal filed by Raymond D. Rylance
(w/certificate of service)

180-183

22.

November 26, 2013

Objections to Proposed Findings of Fact, Conclusions
of Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service) '

83-114

23,

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

6

24,

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7725-3, Lenny Peterson

38

25.

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (including appendix)

7-37

26.

October 3, 2013

Transcript of Hearing before Water Management Board

Separate




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7726-3 ) CHRONOLOGICAL
OSCAR INC. ) INDEX
Entry Date Document Pages
1. February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2, February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
‘ Form 2A, map) ,
4. March 1, 2013 Receipt to Peterson Farms for payment of Application 6
Fee
5. | April 13,2013 Report to the Chief Engineer on Water Permit 7-37
Applications (with Appendix A)
6. | May 24, 2013 Recommendation of Chief Engineer for Water Permit 38
Application No. 7726-3, Oscar Inc.
7. May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
8. June 12, 2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 13, 2013 Letter to The Redfield Press regarding publishing the 43-45
, Notice of Application (w/notice) '
I1. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 46
of Application .
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
13. | June 27,2013 . Affidavit of Publication of Notice of Application from 49-50
The Plainsman
14. | July 18, 2013 Notice from Jeanne Goodman on Board Deferral of 51-52
Water Permit Application No. 7726-3 (w/certificate of
service)
15. | September 6, 2013 Notice from Jeanne Goodman for Scheduling of 53-54
Deferred Water Permit Applications from the




Date

Document

Pages

Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of LLaw and Final
Decision (w/certificate of service)

55-56

18.

November 4, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

57-79

19.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

80-111

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

114-143

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

174-178

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

181-183




STATE OF SOUTH DAKOTA

) IN CIRCUIT COURT

: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7726-3 ) ALPHABETICAL
OSCAR INC ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman
2. | June 20,2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
3. | February §, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
5. | November 4, 2013 Letter from Diane Best to Water Management Board 57-79
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 114-143
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)
7. | January 9,2014 " Letter from Raymond D Rylance transmitting letter to 174-178
: Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14, 2014 Letter from Raymond D Rylance transmitting Statement 181-183
| ‘ of Issues (w/certificate of service)
9. 1§ June 13,2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 40-41
_ denial from Marcene J Smith
11. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
12. | May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
13. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 46
of Application
14, | June 13,2013 Letter to The Redfield Press regarding publishing the 43-45




Entry

Datg

" Document

Pages

Notice of Application (w/notice)

15.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

35-56

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate -
of service)

53-54

18.

July 18, 2013

Notice from Jeanne Goodman on Board Deferral of
Water Permit Application No. 7726-3 (w/certificate of
service)

51-52

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

21.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

80-111

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

6

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7726-3, Oscar Inc.

38

24.

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

7-37

23.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




) IN CIRCUIT COURT

STATE OF SOUTH DAKOTA
© 88
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7727-3 ) CHRONOLOGICAL
OSCAR, INC. ) INDEX
Entry Date Document Pages
1. February 10, 2013 Application For Permit To Appropriate Water (Form 2, 1-2
Form 2A)
2. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from FEric 3
Gronlund
3. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 4-6
' Form 2A, map)
4. March 1, 2013 Receipt to Peterson Farms for payment of Application 7
Fee '
5. April 13, 2013 Report to the Chief Engineer on Water Permit 8-37
Applications (with Appendix A)
6. | May 24, 2013 Recommendation of Chief Engineer for Water Permit 38
Application No. 7727-3, Oscar Inc.
7. | May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
8. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
9. | June 13,2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 13,2013 Letter to The Redfield Press regarding publishing the 43-45
: Notice of Application (w/notice)
I1. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 46
of Application
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
13. | June 27,2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman ’
14. | July 18, 2013 Notice from Jeanne Goodman on Board Deferral of 51-52
Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)
15. | September 6, 2013 Notice from Jeanne Goodman for Scheduling of 53-54




Entry

Date

Document

Pages

Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

.55-56

18.

November 6, 2013

Letter from Diane Best to Water Management Board -
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached) '

57-79

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

80-111

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of,
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare: Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

114-143

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

174-178

24,

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

181-183




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
‘ : S8S
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32C1IV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7727-3 ) ALPHABETICAL
OSCAR, INC. ) INDEX
Entry Date Document Pages
1. June 27, 2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman
2. | June 20,2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press ,
3. | February 10, 2013 Application For Permit To Appropriate Water (Form 2, 1-2
Form 2A)
4. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 4-6
Form 2A, map)
5. | November 6, 2013 Letter from Diane Best to Water Management Board 57-79
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 114-143
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)
7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 174-178
Carla Bachand requesting transcript of hearing and
. Notice of Appeal (w/certificate of service)
8. | January 14, 2014 Letter from Raymond D Rylance transm1tt1ng Statement 181-183
of Issues (w/certificate of service)
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. { June 12,2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
11. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 3
Gronlund
12. | May 24, 2013 Letter to Oscar Inc, from Eric Gronlund 39
13. | June 13,2013 Letter to The Plainsman regarding publishing the Notice 46
of Application




Entry

Date

Document

Pages

14,

June 13, 2013

Letter to The Redfield Press regarding publishing the
Notice of Application (w/notice)

43-45

15.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

55-56

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

53-54

18.

July 18, 2013

Notice from Jeanne Goodman on Board Deferral of
Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)

51-52

1o,

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

80-111

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

=

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7727-3, Oscar Inc.

38

24.

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

8-37

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




STATE OF SOUTH DAKOTA

) IN CIRCUIT COURT

: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9 )
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7733-3 ) CHRONOLOGICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document Pages
1. | February 15, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
Form 2A, map)
2. | February 19, 2013 Receipt to Van Buskirk Farms for payment of 4
Application Fee
3. | April 13,2013 Report to the Chief Engineer on Water Permit 5-35
Applications (with Appendix A)
4. | May 24, 2013 Recommendation of Chief Engineer for Water Permit 36
. Application No. 7733-3, Van Buskirk Farms
5. | May 24, 2013 Letter to Matt Van Buskirk from Eric Gronlund 37
6. | June 10, 2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk
7. | June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
8. | June 13,2013 Letter to Van Buskirk Farms regarding publishing the 40
Notice of Application
9. | June 13,2013 Letter to The Redfield Press regarding publishing the 41-43
' Notice of Application (w/notice)
10. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 44
of Application
11. | June 18, 2013 Letter to Raymond D Rylance from Eric Gronlund 45
transmitting record to Mr. Rylance
12. 1 June 20, 2013 Affidavit of Publication of Notice of Application from 46-47
The Redfield Press
13. | June 27, 2013 Affidavit of Publication of Notice of Application from 48-49
The Plainsman
14. | July 18, 2013 Notice from Jeanne Goodman on Deferral of Water 50-51

Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service)




Entry

Date

Document

Pages

15.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

52-53

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

18.

November 6, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

56-78

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

79-110

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

113-142

22,

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

143-172

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

173-177

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

178-179

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

180-182




STATE OF SOUTH DAKOTA

COUNTY OF HUGHES

) IN CIRCUIT COURT
¢ SS
) SIXTH JUDICIAL COURT

(32CIV14-9 )

IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7733-3 ) ALPHABETICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 48-49
The Plainsman ‘ : :
2. | June 20, 2013 Affidavit of Publication of Notice of Application from - 46-47
The Redfield Press
3. February 15, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
' Form 2A, map)
4. | June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
5. | November 6, 2013 Letter from Diane Best to Water Management Board 56-78
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 113-142
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)
- 7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 173-177
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14,2014 Letter from Raymond D Rylance transmitting Statement 180-182
of Issues (w/certificate of service)
9. | June 10, 2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk
10. | May 24, 2013 Letter to Matt Van Buskirk from Eric Gronlund 37
11, | June 18, 2013 Letter to Raymond D Rylance from Eric Gronlund 45
transmitting record to Mr. Rylance
12. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 44
of Application
13. | June 13, 2013 Letter to The Redfield Press regarding publishing the 41-43

Notice of Application (w/notice)




Date

Document

Pages

June 13, 2013

Letter to Van Buskirk Farms regarding publishing the
Notice of Application :

40

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

52-53

18.

July 18, 2013

Notice from Jeanne Goodman on Deferral of Water
Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service)

© 50-51

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

143-172

20.

January 9, 2014 -

Notice of Appeal (w/certificate of service)

178-179

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

79-110

22.

February 19, 2013

Receipt to Van Buskirk Farms for payment of
Application Fee

4

23,

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7733-3, Van Buskirk Farms

36

24,

April 13,2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

5-35

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




STATE OF SOUTH DAKOTA ) . IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7734-3 ) CHRONOLOGICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document - Pages
1. | February 15, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
: Form 2A, map)
2. | February 19, 2013 Receipt to Van Busklrk Farms for payment of 4
Application Fee
3. | April 13,2013 Report to the Chief Engineer on Water Permit 5-35
Applications (with Appendix A)
4. | May 24, 2013 Recommendation of Chief Engineer for Water Permit 36
, Application No. 7734-3, Van Buskirk Farms ’
5. | May 24, 2013 Letter to Matt Van Buskirk from Eric Gronlund 37
6. | June 10,2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk
7. { June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
8. | June 13,2013 Letter to Van Buskirk Farms regarding publishing the 40
Notice of Application
9. | June 13,2013 Letter to The Redfield Press regarding publlshmg the 41-43
- Notice of Application (w/notice)
10. | June 13,2013 Letter to The Plainsman regarding publishing the Notice 44
of Application
11. | June 18, 2013 Letter to Raymond D Rylance from Eric Gronlund 45
' transmitting record to Mr. Rylance
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 46-47
' : The Redfield Press
13. | June 27, 2013 Affidavit of Publication of Notice of Appl1cat1on from 48-49
The Plainsman
14. | July 18,2013 Notice from Jeanne Goodman on Deferral of Water 50-51

Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service)




Entry

Date

Document

Pages

15.

September 6, 201 3

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

52-53

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

18.

November 6, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

56-78

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

79-110

20,

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

113-142

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

143-172

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

173-177

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

178-179

25,

January 14, 2014

Letter from Raymond D Rylance transmlttmg Statement
of Issues (w/certificate of service)

180-182




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: 88
COUNTY OF HUGHES ) ‘ SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7734-3 ) ALPHABETICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 48-49
The Plainsman
2. | June 20, 2013 Affidavit of Publication of Notice of Application from 46-47
' The Redfield Press
3. | February 15, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
Form 2A, map)
4. | June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
5. | November 6, 2013 Letter from Diane Best to Water Management Board .56-78
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 113-142
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)
7. | January 9,2014 Letter from Raymond D Rylance transmitting letter to 173-177
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14,2014 Letter from Raymond D Rylance transmitting Statement 180-182
of Issues (w/certificate of service) |
9. | June 10, 2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk
10. | May 24, 2013 Letter to Matt Van Buskirk from Eric Gronlund 37
11. | June 18, 2013 Letter to Raymond D Rylance from Eric Gronlund 45
transmitting record to Mr. Rylance
12, | June 13,2013 Letter to The Plainsman regarding publishing the Notice 44
of Application
13. | June 13, 2013 Letter to The Redfield Press regarding publishing the 41-43
Notice of Application (w/notice)




Date

Document

Pages

June 13, 2013

Letter to Van Buskirk Farms regarding publishing the
Notice of Application

40

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

52-53

18.

July 18, 2013

Notice from Jeanne Goodman on Deferral of Water
Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service) '

- 50-51

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

143-172

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

178-179

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service) ’

79-110

22.

February 19, 2013

Receipt to Van Buskirk Farms for payment of
Application Fee

4

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7734-3, Van Buskirk Farms

36

24

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

5-35

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




STATE OF SOUTH DAKOTA ) - IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7735-3 ) CHRONOLOGICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document Pages
1. | February 15, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
Form 2A, map)
2. February 19, 2013 Receipt to Van Buskirk Farms for payment of 4
Application Fee
3. April 13, 2013 Report to the Chief Engineer on Water Permit 5-35
Applications (with Appendix A)
4. | May 24,2013 Recommendation of Chief Engineer for Water Permit 36
Application No. 7735-3, Van Buskirk Farms
5. | May 24,2013 Letter to Matt Van Buskirk from Eric Gronlund 37
6. | June 10, 2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk
7. | June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
8. June 13, 2013 Letter to Van Buskirk Farms regarding publishing the 40
, Notice of Application
9. | June 13,2013 Letter to The Redfield Press regarding publishing the 41-43
Notice of Application (w/notice)
10. { June 13,2013 Letter to The Plainsman regarding publishing the Notice 44
of Application
11. | June'18, 2013 Letter to Raymond D Rylance from Eric Gronlund 45
_transmitting record to Mr. Rylance
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 46-47
The Redfield Press - '
13. | June 27,2013 Affidavit of Publication of Notice of Application from 48-49
The Plainsman
14. | July 18,2013 Notice from Jeanne Goodman on Deferral of Water 50-51

Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service)




Entry

Date

Document

Pages

15.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of -
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

52-53

16.

QOctober 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

18.

November 6, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

56-78

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

79-110

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

113-142

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions

-and Adopted Findings of Fact, Conclusions of Law and

Final Decision (w/certificate of service)

143-172

23,

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

173-177

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

178-179

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

180-182




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: S8
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7735-3 ) ALPHABETICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 48-49
The Plainsman
2. | June 20,2013 Affidavit of Publication of Notice of Application from 46-47
The Redfield Press -
3. February 15, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
) Form 2A, map)
4. | June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
5. | November 6, 2013 Letter from Diane Best to Water Management Board 56-78

members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

6. December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of C113-142
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 173-177
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

8. January 14, 2014 Letter from Raymond D Rylance transmitting Statement 180-182
of Issues (w/certificate of service)

9. | June 10, 2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk

10. | May 24, 2013 Letter to Matt Van Buskirk from Eric Gronlund 37

11. | June 18, 2013 Letter to Raymond D Rylance from Eric Gronlund 45
transmitting record to Mr. Rylance

12. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 44
of Application :

13. | June 13, 2013 Letter to The Redfield Press regarding publishing the 41-43

Notice of Application (w/notice)




Entry

Date

Document

Pages

14.

June 13, 2013

Letter to Van Buskirk Farms regarding publishing the
Notice of Application

40

15.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of - ‘
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

52-53

18.

July 18, 2013

Notice from Jeanne Goodman on Deferral of Water
Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service)

50-51

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

143-172

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

178-179

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

79-110

22,

February 19, 2013

Receipt to Van Buskirk Farms for payment of
Application Fee

4

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7735-3, Van Buskirk Farms

36

24.

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

5-35

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




" STATE OF SOUTH DAKOTA

) IN CIRCUIT COURT
: S8
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7736-3 ) CHRONOLOGICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document Pages
1. | February 15, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
Form 2A, map)
2. February 19, 2013 Receipt to Van Buskirk Farms for payment of 4
: Application Fee
3. | April 13, 2013 Report to the Chief Engineer on Water Permit 5-35
Applications (with Appendix A)
4. | May 24,2013 Recommendation of Chief Engineer for Water Permit 36
Application No. 7736-3, Van Buskirk Farms
5. | May 24, 2013 Letter to Matt Van Buskirk from Eric Gronlund 37
6. | June 10,2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk '
7. | June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
- 8. | June 13,2013 Letter to Van Buskirk Farms regarding publishing the 40
Notice of Application .
9. | June 13, 2013 Letter to The Redfield Press regarding publishing the 41-43
Notice of Application (w/notice)
10. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 44
of Application
11. | June 18, 2013 Letter to Raymond D Rylance from Eric Grontund 45
transmitting record to Mr, Rylance
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 46-47
The Redfield Press
13. | June 27, 2013 'Affidavit of Publication of Notice of Apphcatlon from 48-49
The Plainsman
14, | July 18,2013 Notice from Jeanne Goodman on Deferral of Water 50-51

Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service)




Entry

Date

Document

Pages

15.

September 6,201 3.

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

52-53

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

18.

November 6, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

56-78

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate

of service)

79-110

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

113-142

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

143-172

23,

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

173-177

24,

January 9, 2014

Notice of Appeal (w/certificate of service)

178-179

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Tssues (w/certificate of service)

180-182




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7736-3 ) ALPHABETICAL
VAN BUSKIRK FARMS LLP ) INDEX
Entry Date Document Pages
I. | June 27,2013 Affidavit of Publication of Notice of Application from 48-49
The Plainsman _
2. | June 20,2013 Affidavit of Publication of Notice of Application from 46-47
The Redfield Press
3. | February 135, 2013 Application For Permit To Appropriate Water (Form 2, 1-3
Form 2A, map)
4. | June 10, 2013 File Documentation by Eric Gronlund with Matt 39
VanBuskirk regarding opposition to recommendation
5. | November 6, 2013 Letter from Diane Best to Water Management Board 56-78

members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 113-142
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service) -

7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 173-177
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

8. January 14, 2014 Letter from Raymond D Rylance transmitting Statement 180-182
of Issues (w/certificate of service)

9. | June 10, 2013 Letter to Eric Gronlund regarding opposition to denial 38
from Merlyn VanBuskirk

10. | May 24, 2013 Letter to Matt Van Buskirk from Eric Gronlund 37

I1. | June 18, 2013 Letter to Raymond D Rylance from Eric Gronlund 45
transmitting record to Mr. Rylance

12. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 44
of Application

13. | June 13, 2013 Letter to The Redfield Press regarding publishing the 41-43

Notice of Application (w/notice)




Date

Document

Pages

June 13, 2013

Letter to Van Buskirk Farms regarding publishing the
Notice of Application

40

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

111-112

16.

QOctober 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

54-55

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certlﬁcate

_of service)

52-53

18.

Tuly 18, 2013

Notice from Jeanne Goodman on Deferral of Water
Permit Application Nos. 7733-3, 7734-3, 7735-3 and
7736-3, Van Buskirk Farms LLP (w/certificate of
service)

50-51

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

143-172

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

178-179

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

79-110

22.

February 19, 2013

Receipt to Van Buskirk Farms for payment of
Application Fee

4

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7736-3, Van Buskirk Farms

36

24.

April 13,2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

5-35

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




Approval of Water Permit Application No. 7725-3 and
Board Deferral of Water Permit Application Nos. 7752-
3,7755-3, 7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7752-3 ) CHRONOLOGICAL
- LENNY PETERSON ) INDEX
Entry Date Document Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
4. | March 1, 2013 Receipt to Peterson Farms for payment of Application 6
Fee :
5. | April 13, 2013 Report to the Chief Engineer on Water Permit 7-37
Applications (with Appendix A)
6. | May 24,2013 Recommendation of Chief Engineer for Water Permit 38
Application No. 7752-3, Lenny Peterson
7. | May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40
8. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith
9. | June 13,2013 Letter to Gary Schumacher regarding publishing the 43
Notice of Application
10. | June 13, 2013 Letter to The Redfield Press regarding publishing the 44-46
Notice of Application (w/notice)
11. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
of Application
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 48-49
The Redfield Press '
13. | June 27,2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
14. | July 18, 2013 Notice from Jeanne Goodman on Partial Board 52-53




Entry

Date

Document

Pages

15.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

54-55

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

56-57

18.

November 4, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

58-80

19.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service) '

81-112

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

115-144

22,

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

175-179

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

180-181

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

182-184




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: S8
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION.NO. 7752-3 ) ALPHABETICAL
LENNY PETERSON ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
2. | June 20, 2013 Affidavit of Publication of Notice of Application from 48-49
The Redfield Press
3. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
5. | November 4, 2013 Letter from Diane Best to Water Management Board 58-80
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 115-144
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)
7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 175-179
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14, 2014 Letter from Raymond D Rylance transmitting Statement 182-184
' of Issues (w/certificate of service)
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 43
Notice of Application
10. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith
11. | May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40
12. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
13. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
of Application
14. | June 13,2013 Letter to The Redfield Press regarding publishing the 44-46




Entry

Date

Document

Pages

Notice of Application (w/notice)

15.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

16.

| October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

56-57 -

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

54-55

18.

July 18, 2013

Notice from Jeanne Goodman on Partial Board
Approval of Water Permit Application No. 7725-3 and
Board Deferral of Water Permit Application Nos. 7752-
3,7755-3, 7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)

52-53

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

180-181

21.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

81-112

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

23,

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7752-3, Lenny Peterson

38

24.

April 13,2013

Report to the Chief Engineer on Water Permit

_Applications (with Appendix A)

7-37

25.

October 3, 2013

Separate

Transcript of October 3, 2013 Board hearing




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7753-3 ) CHRONOLOGICAL
OSCAR, INC. ) INDEX
Entry Date Document Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
4. | March 1, 2013 Recetpt to Peterson Farms for payment of Application 6
Fee '
5. | April 13,2013 Report to the Chief Engineer on Water Permit 7-37
Applications {with Appendix A)
6. | May 24,2013 Recommendation of Chief Engineer for Water Permit 38
Application No. 7753-3, Oscar Inc.
7. | May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
8. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
- 9. | June 13,2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 13, 2013 Letter to The Redfield Press regarding publishing the 43-45
- Notice of Application (w/notice)
11. | June 13,2013 Letter to The Plainsman regarding publishing the Notice 46
of Application
12. { June 20, 2013 - Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
13. | June 27, 2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman
14. | July 18, 2013 Notice from Jeanne Goedman on Board Deferral of 51-52
- ~ Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)
15. | September 6, 2013 | Notice from Jeanne Goodman for Scheduling of 53-54

Deferred Water Permit Applications from the




Date

Document

Pages

Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

55-56

18,

November 6, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision {w/certificate of
service with proposed findings attached)

57-79

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance {w/certificate
of service)

80-111

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

114-143

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

174-178

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

181-183




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: S8
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7753-3 ) ALPHABETICAL
OSCAR, INC. ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman
2. | June 20, 2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
3. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
5. November 6, 2013 Letter from Diane Best to Water Management Board 57-79
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 114-143
Fact, Conclusions of Law and F inal Decision and Board
Ruling (w/certificate of service)
7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 174-178
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14, 2014 Letter from Raymond D Rylance transmitting Statement 181-183
of Issues (w/certificate of service)
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
11. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
12. | May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
13. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 46
of Application
14, | June 13, 2013 Letter to The Redfield Press regarding publishing the 43-45




Date

Document

Pages

Notice of Application (w/notice)

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

55-56

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

53-54

18.

July 18, 2013

Notice from Jeanne Goodman on Board Deferral of
Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)

51-52

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Appiicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

80-111

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee '

6

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7753-3, Oscar Inc.

38

24,

April 13,2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

7-37

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




Deferred Water Permit Applications from the

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7754-3 ) CHRONOLOGICAL
OSCAR, INC. ) INDEX
Entry Date Document Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
' Form 2A, map)
4. | March 1, 2013 Receipt to Peterson Farms for payment of Application 6
Fee
5. | April 13, 2013 Report to the Chief Engineer on Water Permit 7-37
| Applications (with Appendix A)
6. | May 24,2013 - Recommendation of Chief Engineer for Water Permit 38
Application No. 7754-3, Oscar Inc.
7. | May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
8. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 40-41
' denial from Marcene J Smith
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 13,2013 Letter to The Redfield Press regarding publishing the 43-45
Notice of Application (w/notice)
11. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 46
of Application
12, | June 20, 2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
13. | June 27, 2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman
14. | July 18, 2013 Notice from Jeanne Goodman on Board Deferral of 51-52
Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)
15. | September 6, 2013 Notice from Jeanne Goodman for Scheduling of 53-54




=]
-]
-
o

Document

Pages

Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

55-56

18.

November 6, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

57-79

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

80-111

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare: Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

114-143

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

174-178

24,

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

181-183




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7754-3 ) ALPHABETICAL
OSCAR, INC. ) INDEX
Entry Date Document . Pages
1. | June 27,2013 " Affidavit of Publication of Notice of Application from 49-50
The Plainsman
2. | June 20,2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
3. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. i February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
: Form 2A, map)
5. | November 6, 2013 Letter from Diane Best to Water Management Board 57-79
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached) '
0. December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 114-143
: Fact, Conclusions of Law and Final Decision and Board.
Ruling (w/certificate of service)
7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 174-178
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service) .
8. | January 14, 2014 Letter from Raymond D Rylance transmitting Statement 181-183
of Issues (w/certificate of service)
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
11. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund ,
12. | May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
13. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 46
' of Application
14. | June 13, 2013 Letter to The Redfield Press regarding publishing the 43-45




Date

Document

Pages

Notice of Application (w/notice)

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

55-56

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

53-54

18.

Tuly 18, 2013

Notice from Jeanne Goodman on Board Deferral of
Water Permit Application Nos, 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)

51-52

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

-179-180

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance {w/certificate
of service)

80-111

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

6

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7754-3, Oscar Inc.

38

24,

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

7-37

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7755-3 ) CHRONOLOGICAL
LENNY PETERSON ) INDEX
Entry Date Document - Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. | February 28, 2013 . Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map) :
4. | March 1, 2013 Receipt to Peterson Farms for payment of Application 6
Fee
5. | April 13, 2013 Report to the Chief Engineer on Water Permit 7-37
Applications (with Appendix A)
6. May 24,2013 Recommendation of Chief Engineer for Water Permit 38
Application No. 7755-3, Lenny Peterson
7. | May 24,2013 Letter to Lenny Peterson from Eric Gronlund 39-40
8 | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith
9. | June 13,2013 Letter to Gary Schumacher regarding publishing the 43
, Notice of Application
10. | June 13, 2013 Letter to The Redfield Press regarding publishing the 44-46
Notice of Application (w/notice)
11. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
of Application
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 48-49
The Redfield Press
13. | June 27, 2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
14. | July 18,2013 Notice from Jeanne Goodman on Partial Board 52-53

Approval of Water Permit Application No. 7725-3 and
Board Deferral of Water Permit Application Nos. 7752-
3,7755-3, 7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)




Entry

Date

Document

Pages

15.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

54-55

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

56-57

18.

November 4, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

58-80

19.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service) :

81-112

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

21.

December 2, 2013

Letter from J effréy P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

115-144

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

175-179

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

180-181

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

182-184




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
- APPLICATION NO. 7755-3 ) ALPHABETICAL
LENNY PETERSON ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
2. | June 20,2013 Affidavit of Publication of Notice of Application from 48-49
' The Redfield Press
3. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
5. | November 4, 2013 Letter from Diane Best to Water Management Board 58-80
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 115-144
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service) ’ :
7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 175-179
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | Januvary 14, 2014 Letter from Raymond D Rylance transmitting Statement 182-184
of Issues (w/certificate of service)
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 43
Notice of Application
10. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 41-42
' denial from Marcene J Smith
11. | May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40
12. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
13. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
of Application
14. | June 13, 2013 Letter to The Redfield Press regarding publishing the 44-46




Entry

Date

Document

Pages

Notice of Application (w/notice)

15.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

56-57

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aqu1fer (w/certificate
of service)

54-55

18.

July 18, 2013

Notice from Jeanne Goodman on Partial Board
Approval of Water Permit Application No. 7725-3 and
Board Deferral of Water Permit Application Nos. 7752-
3,7755-3,7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)

52-53

19.

December 10, 2013

Notice from Jeanne Goodman transmlttmg Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

180-181

21.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

81-112

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

6

23.

May 24, 2013

Recommendation of Chief Engmeer for Water Permit
Application No. 7755-3, Lenny Peterson

38

24.

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

7-37

23.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7756-3 ) CHRONOLOGICAL
LENNY PETERSON ) INDEX
Entry Date Document Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
4. | March 1, 2013 Receipt to Peterson Farms for payment of Application 6
Fee
5. April 13, 2013 Report to the Chief Engineer on Water Permit 7-37
‘ Applications (with Appendix A)
6. May 24, 2013 Recommendation of Chief Engineer for Water Permit 38
Application No. 7756-3, Lenny Peterson
7. May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40
8. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 43
Notice of Application
10. | June 13, 2013 , Letter to The Redfield Press regarding publishing the 44-46
Notice of Application (w/notice)
11. | June 13,2013 Letter to The Plainsman regarding publishing the Notice 47
_of Application
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 48-49
The Redfield Press
13. | June 27,2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
14. | July 18, 2013 Notice from Jeanne Goodman on Partial Board 52-53

Approval of Water Permit Application No. 7725-3 and
Board Deferral of Water Permit Application Nos, 7752-
3,7755-3,7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)




Entry

Date

Document

Pages

15.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

34-55

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

56-57

18.

November 4, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

58-80

19.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

81-112

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare: Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

115-144

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

23.

January 9,2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

175-179

24.

January 9, 2014

Notice of Appeal (w/certificate of service)

180-181

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

182-184




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: S8
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7756-3 ) ALPHABETICAL
LENNY PETERSON ) INDEX
Entry : Date Document Pages
L. June 27, 2013 Affidavit of Publication of Notice of Application from 50-51
- The Plainsman , :
2. | June 20,2013 Affidavit of Publication of Notice of Application from 48-49
The Redfield Press
3. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
5. November 4, 2013 Letter from Diane Best to Water Management Board 58-80

members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 115-144
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

7. | January 9, 2014 Letter from Raymond D Rylance transmitting letter to 175-179
Carla Bachand requesting transcript of hearing and :
Notice of Appeal (wi/certificate of service)

8. | January 14,2014 Letter from Raymond D Rylance transmitting Statement 182-184
of Issues (w/certificate of service)

9. | June 13,2013 - | Letter to Gary Schumacher regarding publishing the 43

: Notice of Application

10. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith ,

11. | May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40

12, | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2

, Gronlund

13. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
of Application

14. | June 13, 2013 Letter to The Redfield Press regarding publishing the 44-46




Entry

Date

Document

Pages

Notice of Application (w/notice)

15.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

56-57

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

54-55

18.

July 18, 2013

Notice from Jeanne Goodman on Partial Board
Approval of Water Permit Application No. 7725-3 and
Board Deferral of Water Permit Application Nos. 7752-
3,7755-3,7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)

52-53

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

20.

January 9, 2014 .

Notice of Appeal (w/certificate of service)

180-181

21.

November 6, 2013

Objections to proposed Findings of F act, Conclusions of
Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond RyIance (w/certificate
of service)

81-112

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7756-3, Lenny Peterson

38

24.

April 13,2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

7-37

25,

October 3, 2013

Separate

Transcript of October 3, 2013 Board hearing




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: : 8S
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7757-3 ) CHRONOLOGICAL
LENNY PETERSON ) INDEX
Entry Date Document Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
' Form 2A, map)
4, March 1, 2013 Receipt to Peterson Farms for payment of Application 6
Fee
.S, April 13, 2013 Report to the Chief Engineer on Water Permit 7-37
Applications (with Appendix A)
6. | May 24,2013 Recommendation of Chief Engineer for Water Permit 38
Application No. 7757-3, Lenny Peterson
7. May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40
8. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith
9. | June 13,2013 Letter to Gary Schumacher regarding publishing the 43
Notice of Application
10. | June 13, 2013 Letter to The Redfield Press regarding publishing the 44-46
Notice of Application (w/notice)
11. { June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
of Application
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 48-49
.| The Redfield Press
13. | June 27,2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman '
14. | July 18,2013 Notice from Jeanne Goodman on Partial Board 52-53
Approval of Water Permit Application No, 7725-3 and
Board Deferral of Water Permit Application Nos. 7752-
3,7755-3,7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)




Entry

Date

Document

Pages

15.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

54-55

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact,; Conclusions of Law and Final
Decision (w/cettificate of service)

56-57

18.

November 4, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

58-80

19.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of ‘

Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

81-112

20.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

21.

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

115-144

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

23.

January 9, 2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

175-179

24,

January 9, 2014

Notice of Appeal (w/certificate of service)

180-181

235.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

182-184




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32C1IV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7757-3 ) ALPHABETICAL
LENNY PETERSON ) INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 50-51
The Plainsman
2. June 20, 2013 Affidavit of Publication of Notice of Apphcat1on from 48-49
The Redfield Press
3. | February §, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. February 28, 2013 Application For Permit To Appropnate Water (Form 2, 3-5
Form 2A, map)
5. | November 4, 2013 Letter from Diane Best to Water Management Board 58-80
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 115-144
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service) '
7. | January 9,2014 Letter from Raymond D Rylance transmitting letter to 175-179
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14,2014 Letter from Raymond D Rylance transmitting Statement 182-184
of Issues (w/certificate of service)
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 43
Notice of Application
10. | June 12,2013 Letter to Jeanne Goodman regarding opposition to 41-42
denial from Marcene J Smith
11. | May 24, 2013 Letter to Lenny Peterson from Eric Gronlund 39-40
12. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
13. | June 13, 2013 Letter to The Plainsman regarding publishing the Notice 47
- of Application
14. | June 13, 2013 Letter to The Redfield Press regarding publishing the 44-46




Entry

Date

Document

Pages

Notice of Application (w/notice)

15.

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare: Western Spink/Hitchcock Aquifer (w/certificate
of service)

113-114

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

56-57

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

54-55

18.

July 18, 2013

Notice from Jeanne Goodman on Partial Board
Approval of Water Permit Application No. 7725-3 and
Board Deferral of Water Permit Application Nos, 7752-
3,7755-3, 7756-3, and 7757-3, Lenny Peterson
(w/certificate of service)

52-53

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

145-174

20.

January 9, 2014

Notice of Appeal (w/certificate of service)

180-181

21.

November 6, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicants Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

81-112

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee '

6

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7757-3, Lenny Peterson

38

24.

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

7-37

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF HUGHES ) SIXTH JUDICIAL COURT
(32CIV14-9)
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7759-3 ) CHRONOLOGICAL
OSCAR, INC. ) INDEX
Entry Date Document Pages
1. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
2. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
3. February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
4, | March1,2013 Receipt to Peterson Farms for payment of Application 6
Fee
5. | Apnl 13,2013 Report to the Chief Engineer on Water Permit 7-37
Applications (with Appendix A)
6. | May 24, 2013 Recommendation of Chief Engineer for Water Permit 38
"Application No. 7759-3, Oscar Inc.
7. | May 24,2013 Letter to Oscar Inc. from Eric Gronlund 39
8. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
9. | June 13, 2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application
10. | June 13,2013 Letter to The Redfield Press regarding publishing the 43-45
' Notice of Application (w/notice) ' '
11. | June 13,2013 Letter to The Plainsman regarding publishing the Notice 46
of Application
12. | June 20, 2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
13. | June 27, 2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman
14. | July 18,2013 Notice from Jeanne Goodman on Board Deferral of 51-52
Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)
15. | September 6, 2013 Notice from Jeanne Goodman for Scheduling of 53-54

Deferred Water Permit Applications from the




Entry

Date

Document

Pages

Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

16.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate

17.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

55-56

18.

November 6, 2013

Letter from Diane Best to Water Management Board
members transmitting proposed Findings of Fact, ‘
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached)

57-79

19.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service)

80-111

20,

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

21,

December 2, 2013

Letter from Jeffrey P Hallem transmitting Findings of
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)

114-143

22.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

144-173

23.

January 9,2014

Letter from Raymond D Rylance transmitting letter to
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)

174-178

24,

January 9, 2014

Notice of Appeal (w/certificate of service)

179-180

25.

January 14, 2014

Letter from Raymond D Rylance transmitting Statement
of Issues (w/certificate of service)

181-183




STATE OF SOUTH DAKOTA

COUNTY OF HUGHES

) IN CIRCUIT COURT

: SS.

) SIXTH JUDICIAL COURT

(32CIV14-9)

IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7759-3 ) ALPHABETICAL
OSCAR, INC. ) - INDEX
Entry Date Document Pages
1. | June 27,2013 Affidavit of Publication of Notice of Application from 49-50
The Plainsman
2. | June 20,2013 Affidavit of Publication of Notice of Application from 47-48
The Redfield Press
3. | February 8, 2013 Application For Permit To Appropriate Water (Form 2) 1
4. | February 28, 2013 Application For Permit To Appropriate Water (Form 2, 3-5
Form 2A, map)
5. | November 6, 2013 Letter from Diane Best to Water Management Board 57-79
members transmitting proposed Findings of Fact,
Conclusions of Law and Final Decision (w/certificate of
service with proposed findings attached) '
6. | December 2, 2013 Letter from Jeffrey P Hallem transmitting Findings of 114-143
Fact, Conclusions of Law and Final Decision and Board
Ruling (w/certificate of service)
7. | January 9,2014 Letter from Raymond D Rylance transmitting letter to 174-178
Carla Bachand requesting transcript of hearing and
Notice of Appeal (w/certificate of service)
8. | January 14,2014 Letter from Raymond D Rylance transmitting Statement 181-183
of Issues (w/certificate of service)
9. [ June 13, 2013 Letter to Gary Schumacher regarding publishing the 42
Notice of Application ' '
10. | June 12, 2013 Letter to Jeanne Goodman regarding opposition to 40-41
denial from Marcene J Smith
11. | February 19, 2013 Letter to Lenny Peterson and Oscar Inc. from Eric 2
Gronlund
12. | May 24, 2013 Letter to Oscar Inc. from Eric Gronlund 39
13. | June 13,2013 Letter to The Plainsman regarding publishing the Notice 46
of Application ‘
14. | June 13, 2013 Letter to The Redfield Press regarding publishing the 43-45




Date

Document

Pages

Notice of Application (w/notice)

November 26, 2013

Notice from Jeanne Goodman for Consideration of
Findings of Fact, Conclusions of Law and Final
Decision for Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

112-113

16.

October 4, 2013

Notice from Jeanne Goodman for Preparation of
Findings of Fact, Conclusions of Law and Final
Decision (w/certificate of service)

55-56

17.

September 6, 2013

Notice from Jeanne Goodman for Scheduling of
Deferred Water Permit Applications from the
Tulare:Western Spink/Hitchcock Aquifer (w/certificate
of service)

53-54

18.

July 18, 2013

Notice from Jeanne Goodman on Board Deferral of
Water Permit Application Nos. 7726-3, 7727-3, 7753-3,
7754-3 and 7759-3, Oscar Inc. (w/certificate of service)

51-52

19.

December 10, 2013

Notice from Jeanne Goodman transmitting Water
Management Board’s Ruling on Parties Submissions
and Adopted Findings of Fact, Conclusions of Law and
Final Decision (w/certificate of service)

- 144-173

20.

January 9, 2014

Notice of Appeal (w/certificate of service) -

179-180

21.

November 26, 2013

Objections to proposed Findings of Fact, Conclusions of
Law and Final Decision and Applicant’s Proposed
Findings of Fact, Conclusions of Law and Final
Decision submitted by Raymond Rylance (w/certificate
of service) '

80-111

22.

March 1, 2013

Receipt to Peterson Farms for payment of Application
Fee

6

23.

May 24, 2013

Recommendation of Chief Engineer for Water Permit
Application No. 7759-3, Oscar Inc.

38

24.

April 13, 2013

Report to the Chief Engineer on Water Permit
Applications (with Appendix A)

7-37

25.

October 3, 2013

Transcript of October 3, 2013 Board hearing

Separate




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
)
LENNY PETERSON, )
OSCAR, INC. and VAN BUSKIRK ) CIV. NO. 14-09
FARM, LLP, )
)
Appellants, )
)
V. )
)
DEPARTMENT OF ENVIRONMENT ) ORDER
AND NATURAL RESOURCES )
(WATER RIGHTS PROGRAM) )
)
Appellee. )
)

WHEREAS, the court having entered its Memorandum Decision on the 21st day of August,
2014, and expressly incorporating the same herein, now, therefore, it shall be and hereby is

ORDERED that the decision of the South Dakota Water Management Board is
AFFIRMED.

Dated this 21st day of August, 2014.

BY THE COURT:

Mk Do

Mark Barnett
Circuit Court Judge

ATTEST: -

Clerk of Courts
(SEAL)



CIRCUIT COURT OF SOUTH DAKOTA
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P.0.BCX 1238
PIERRE, SOUTH DAKOQOTA 57501-1238

LCRI J. GRODE
MARK BARNETT COURT REPORTER
CIRCUIT COURT JUDGE Phone: (605) 773-8227
Phone: (605) 773-4014 Lori.Grode@ujs.state.sd.us
Fax: (605) 773-6492
Mark.Barnett@uijs.state.sd.us KATIE J. HRUSKA

SIXTH CIRCUIT LAW CLERK
Katie.Hruska@ujs.state.sd.us

August 21, 2014

Raymond D. Rylance
Attorney for Appellants
3 East Kemp, Ste. 200
P.O. Box 227
Watertown, SD 57201

Ann Mines

Assistant Attorney General
Office of Attorney General
1302 E. Highway 14, Ste. 1
Pierre, SD 57501

Re: Hughes County Civ, No. 14-09 Lenny Peterson, Oscar, INC., and Van Buskirk
Farms, LLP v. Department of Environment and Natural Resources (Water Rights
Program)

Lenny Peterson, Oscar Inc., and Van Buskirk Farms (“Applicants”) filed
water permit applications with the South Dakota Department of Environment and
Natural Resources "DENR”) Water Management Board (“Board”). The Board
denied 14 water permits pertaining to Applicants, and Applicants appeal the
denials to this Court.

BACKGROUND
This matter involved 14 applications to appropriate water from the Tulare:

Western Spink/Hitchcock Aquifer, an aquifer that is used extensively for irrigation.
The 14 applications in dispute are numbered:!

1 All 14 applications are maintained in 14 separate records, yet all 14 records contain several
identical documents. To avoid repetition, this memorandum will refer to duplicative documents in
only one of the application records, No. 7725-3. Where it is necessary to refer to another application



Ne. 7725-3, No. 7752-3, No. 7755-3, No. 7756-3, No. 7757-
3, No. 7726-3, No. 7727-3, No. 7753-3, No.7754-3, No.
7759-3, No. 7733-3, No.7734-3, No. 7735-3, and No. 7736-
3.

Background of the Aquifer

Irrigation development of the Tulare: Western Spink/Hitchcock Aquifer was
basically static from 2002-2012. (FOF 2; R. at 157.) After a group of applications
was filed in December of 2011, DENR Engineer Ken Buhler (“Buhler”) filed a report
with the Chief Engineer on April 25, 2012 concluding that the Aquifer contained
sufficient water to irrigate 733 more acres. (FOF 3; R. at 157.) Subsequently,
Buhler stipulated, and the Board approved, that water permits should be granted to
irrigate 810 acres. (Id.)

On January 30, 2013, Buhler filed another report to address 13 more
applications that were received which requested water to irrigate 2,131 acres. (FOF
4; R. at 157.) This report examined water availability under various methods and
concluded there was sufficient water available in the Tulare: Western
Spink/Hitchcock Aquifer to support irrigation of 4,686 more acres than had been
authorized for irrigation before any permits were issued in 2012. (Id.) Of these
4,686 acres remaining, 810 acres had already been granted in July 2012, which left
more than enough acres to satisfy the 13 applications requesting 2,131 acres.
Buhler recommended granting the 13 applications. (Id.) Sometime after May 7,
2013, the Board granted these permits. (FOF 5; R. at 158.)

After Buhler's January 30, 2013 report, the Board received 41 more
applications for permits. Buhler filed another report on April 13, 2013 addressing
these 41 applications. (FOF 6; R. at 158.) Buhler concluded in this report that
there was sufficient water available for the first 10 of the 41 applications, with
enough water left over for 116 acres (not enough to fill any of the additional

requested applications.) (Id.) The Board granted the first 10 applications in July
2013.

The 11th application was submitted by Lenny Peterson, Applicant, and it
sought to irrigate 320 acres for which the 116 acres left over after the first 10
applications were filled would have been insufficient. (FOF 9; R. at 159.) Peterson
asked the Board to split his request and grant a permit to irrigate 135 acres of the
320 acres he originally asked for so that he could operate one center pivot. (Id.)
Buhler testified the additional 19 acres was acceptable, so the Board authorized
irrigation of 135 acres of the 320 requested acres in application No. 7725-3.

record, the Court will specifically cite the application number. All other references will be found in
application No. 7725-3.



In total, the 2012-2013 appropriations authorized by the Board from the
Tulare: Western Spink/Hitchcock Aquifer included 4,706 acres.2? OQut of the
remaining of the 41 applications, 17 were withdrawn without hearing, 10 were filled
in full, and 14 are the subject of this appeal, including Peterson’s application No.
7725-3 which was partially granted.

14 Applications

The 14 applications seek to appropriate water from the Tulare: Western
Spink/Hitchcock Aquifer to irrigate a total of 3,608 acres in Beadle County, South
Dakota. (FOF 13: R. at 160.) The quantity of water requested is 2 acre feet per acre

per year (ac ft/yr) at a maximum diversion rate of 1 cubic foot of water per second
(cfs) per 70 acres. (Id.)

Applicant Lenny Peterson submitted five applications to irrigate a total of
985 acres with a total maximum diversion rate of 14.05 cfs. (FOF 14; R. at 160.)
Applicant Oscar Inc. submitted five applications to irrigate a total of 825 acres
using 6 wells with a total maximum diversion rate of 11.77 cfs. (FOF 15; R. at 160.)
Applicant VanBuskirk Farms submitted four applications to irrigate a total of 1,798
acres using 11 wells with a total maximum diversion rate of 25.65 cfs. (FOF 16; R.
at 160.)

The Board held a hearing on these 14 applications on October 3, 2013 to
determine whether there was sufficient water to fulfill these permits. At the
hearing, DENR presented expert testimony from Buhler on the issue of whether the
quantity of water withdrawn annually from the groundwater source would exceed
the quantity of the average estimated annual recharge of water to the groundwater
source if the permits were granted. Buhler testified that if the 14 remaining
applications were granted, the annual withdraw from the Aquifer would exceed the
average estimated annual recharge. (FOF 22; R. at 161.) The Board found that
Buhler's opinion offered the “best available information” and denied all 14
applications.? (COL 11 and 14; R. at 175-76.) Applicants’ filed a Notice of Appeal
on January 10, 2014.

QUESTION PRESENTED

L. Whether the Board properly denied applications for
the 14 water permits on the basis that water was
not available to grant the permits to Applicants?

2 All 4,686 acres authorized by Buhler's January 2013 Report in addition to the 19 extra acres
appropriated to Peterson in July 2013.

3 Thirteen applications were denied in full. As discussed above, Lenny Peterson’s application No.
7725-3 was partially granted. The remaining acres of the application were denied and have become
the fourteenth application in this appeal.



LEGAL STANDARD

This court’s review of a decision from an administrative agency is governed
by SDCL 1-26-36, which sets forth the standard of review as follows:

The court shall give great weight to the findings made
and inferences drawn by an agency on questions of fact.
The court may affirm the decision of the agency or
remand the case for further proceedings. The court may
reverse or modify the decision if substantial rights of the
appellant have been  prejudiced because the
administrative findings, inferences, conclusions, or
decisions are:

(1) In violation of constitutional or statutory
provisions;

(2) In excess of the statutory authority of the
agency;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in light of the entire
evidence in the record;
or
(6) Arbitrary or capricious or characterized
by abuse of discretion or clearly
unwarranted exercise of discretion.

A court shall enter its own findings of fact and conclusions
of law or may affirm the findings and conclusions entered
by the agency as part of its judgment. The circuit court

may award costs in the amount and manner specified in
chapter 15-17.

SDCL 1-26-36. Questions of fact are judged by the clearly erroneous standard while
questions of law are fully reviewable [i.e., de novo]. Orth v. Stoebner & Permann.
Const., Inc., 2006 SD 99, § 27, 724 NW2d 586, 592 (quoting Tischler v. United
Parcel Service, 1996 SD 98, 23, 552 NW2d 597, 602). Where a mixed question of
law and fact is present,

the standard to be used depends on (1) whether its
resolution requires consideration of underlying principles
behind a rule of law, in which case we review it de novo,



or (2) whether the analysis is essentially factual, and thus
1s better decided by the agency of lower court, whereupon
the clearly erroneous standard applies.

Rios v. South Dakota Dept. of Social Services, 420 N.W. 757, 759 (S.D. 1988) (citing
Permann v. South Dakota Dept. of Labor, 411 N.W.2d 113, 118-19 (S.D. 1987)).

ANALYSIS

I. Whether the Board properly denied applications for the 14 water permits on the
basis that water was not available to grant the permits to Applicants?

Applicants argue that the only issue on appeal is whether water is available
in the Tulare: Western Spink/Hitchcock Aquifer to fulfill any or all of the 14
applications. Particularly, Applicants argue that the method the Department’s
expert, Ken Buhler, used to determine how much water is available was the wrong
method. Applicants criticize Buhler’s reliance on “the observation well methed” and
state that the “water budget methods” are more credible and precise. In oral
arguments, Applicants allege that Buhler must use the water budget method.
Applicants rely on the Board’s decision in regards to applications submitted by
Bixler, et al., in December of 2011, and a circuit court decision, Hines v. the South
Dakota DENR, Hughes County CIV. 04-137, Memorandum Decision dated April 29,
2005. Further, Applicants criticize Buhler’s use of the application rate 9.32 inches

per year, a 32-year average, and argue that Buhler should have used an application
rate of 8.71 inches per year, an 8-year average.

In order to obtain a water permit, an application must meet a statutory four
part test:

A permit to appropriate water may be issued only if there
is reasonable probability [1] that there is unappropriated
water available for the applicant's proposed use, [2] that
the propesed diversion can be developed without unlawful
impairment of existing rights and [3] that the proposed
use is a beneficial use and [4] in the public interest.

SDCL 46-2A-9 (emphasis added). The first consideration, whether water is

available for the appropriation, is guided by SDCL 46-6-3.1, which provides in
pertinent part:

No application to appropriate groundwater may be
approved if, according to the best information reasonably
available, it is probable that the quantity of water
withdrawn annually from a groundwater source will



exceed the quantity of the average estimated annual
recharge of water to the groundwater source . . . .

(Emphasis added.)

a. Whether Buhler applied the correct method based on the best information
reasonably available in his determination that there was not water available
for the 14 applications?

First, as to the previous decisions by the Board in Bixler and the Hines
Court, it is important to note that neither of these decisions is binding precedent on
this Court. Further, to overturn the Board’s denial of the applications, Applicants
would need to demonstrate that the Board failed to rely on “the best information
reasonably available.” SDCL 46-6-3.1. However, Applicants did not call an expert,
and the theories they presented to DENR’s expert, Buhler, the only expert to testify,
were rejected by Buhler. It is a well-established rule that:

[D]eference must be given to the [Agency] which had an
opportunity to observe the experts’ demeanors and weigh
their credibility. The trier of fact is free to accept all of,
part of, or none of, an expert’s opinion. Furthermore, the
reviewing agency is not required to accept the testimony
of the claimant and is free to choose between conflicting
testimony.

McKibben v. Horton Vehicle Components, Inc., 2009 S.D. 47, § 11, 767 N.W.2d 890
(quoting Shepherd v. Moorman Mfg., 467 N.W.2d 916, 919 (S.D. 1991)). In this
case, the Board accepted and relied on the opinions of Buhler and found Buhler to
be a credible witness. Applicants presented no “conflicting testimony” for the Board
to judge. Even more, the Board had the opportunity to observe Applicants’ attorney
cross-examine Buhler on his methods, and still found “[t]he observation well method
used by Ken Buhler uses the best available information to compare average annual
recharge against average annual withdrawals as required by SDCL 46-6-3.1.” (COL
11.) Absent any evidence to dispute the Board’s conclusion, this Court cannot find
the Board erred by not relying on “the best information reasonably available.”

In fact, the Board is required to use the “observation well” method:

[TThe board shall rely upon the record of observation well
measurements in addition to other data to determine that
the quantity of water withdrawn annually from the
aquifer does not exceed the estimated average annual
recharge to the aquifer.



Administrative Rule 74:02:05:07. Buhler determined water availability by using
the observation well data and considered addition data from the water budget for
the aquifer. (FOF 21-22.) The Board relied on Buhler’s testimony that the method

he used was correct and took Buhler’s recommendation in denying the applications.
(1d.)

Applicants argue that the Hines Court requires the Board to use the “water
budget” or hydrologic budget method* to calculate the available water. To the
contrary, the Hines case does not require the use of the water budget method, or
prohibit the use of the “observation well” method. Instead, Hines provides
guidelines that “[i]f the Board uses an average to calculate the average pumping
rate, then the Board should use the average recharge rate.” Hines v. 5.D. Dep’t of
Env’t and Natural Res., HU04-37, Memorandum Decision, Y 15.5 Even though it is
not mandatory authority for this Court, Buhler followed the guidelines provided in
Hines.

Additionally, Buhler stated that he rejected the water budget method as not
being the best information available. Buhler looked at the water budget data, but
testified that there were issues in using water budget methods which is why he
rejected those numbers. In reference to DENR Hearing Exhibit 6, which depicts a
graph with all the different methods (observation well method on the left side, and
water budget method on the right side of the chart), Buhler testified:

A My point is as you move from left to right, you are
increasing the number of variables. As you increase the
number of variables, you increase uncertainty slash error.

(HT 30:25-31:3.) Therefore, the Board adopted the observation well method in
accordance with Administrative Rule 74:02:05:07, and nothing in the record shows
that this is not the best information available.

Applicants further argue that Buhler was wrong in rejecting the irrigation
questionnaire method. Applicants argue that the irrigation questionnaire—one of
the water budget methods—provides the most reliable information to calculate the
application rates under the average annual recharge to average annual withdrawal
method. However, as stated above, Buhler testified that the irrigation
questionnaires and the recharge to acres are not reliable because they contain more

4 According to DENR Hearing Exhibit 6, the “water budget methods” include 3 separate methods:
irrigation questionnaire, recharge to acres (1), and recharge to acres (2). Applicants individually
criticize all three of these methods in their brief. For the purposes of this memorandum, the term
water budget will refer to all three methods collectively.

5In Hines, the Engineer used each individual year for the withdrawal amount, rather than an
average withdrawal of the entire 24 years of available quantities. Hines, § 15. Here, Buhler used

the entire 32 years of available quantities to determine the average withdrawal, in conformity with
the Hines court.



variables in the calculation of water availability. Without expert testimony to
contradict Buhler’s opinion as to the reliability of the irrigation questionnaires or
expert testimony to opine as to the correct method, this Court cannot find error in
the Board’s reliance on Buhler’s analysis.

b. Whether Buhler applied the correct average annual irrigation application
rate of 9.32 inches per year?

Applicants criticize Buhler’s observation well method also on the basis that
he did not use the proper application rate to calculate the amount of water
available.f Applicants argue Buhler should have used an application rate of 8.71
inches per year as opposed to 9.32, which, using a different method, would have
allowed an additional 5,015 to 7,100 acres to be appropriated instead of the 4,686
acres that Buhler’s opinion allowed.

DENR argues that Applicants are applying incorrect numbers for these
calculations and that there is no legitimate rationale to use a different calculation
than what Buhler used. DENR contends that no witness ever testified that
Applicants’ calculations were the best data or that Buhler’s calculations were
improper. The only support for Applicants’ allegations was made by Applicants’
attorney in closing statements at the hearing, and therefore, DENR could not cross-
examine anyone to confront this claim. Instead, DENR argues, and the Board
found:

This January 30, 2013, analysis [using observation well
data from five observation wells] shows that the average
annual recharge to the aquifer exceeded the average
annual discharge from the aquifer by an average of 3,640
ac-ft/yr for the period since development has been static
(2003-2012). The 3,640 ac-ft/yr would be sufficient water
to 1rrigate 4,686 acres using the historic average
irrigation rate for this aquifer (9.32 inches).

The average annual application rate is 9.32 inches of
water per acre on acres actually irrigated during 1979-

§ For this argument, Applicants contend:
In order to determine the number of acres that could be irrigated, the
increase of 3,640 acre feet per year is multiplied times 12 and then
divided by the application rate for the 2003 to 2011 time period, (8.7
inches per acre). Using these figures, we then are able to determine

- that 5,015 additional acres could have been irrigated during that

same pericd and are available for appropriation. Buhler used 9.32
inches per acre/per year as an application rate for the time period
from 1979 to 2012. That is not the proper application rate.

(Applicants’ Brief at 6.) However, Applicants do not cite any source for this this contention.



2011. . . . By contrast, the average irrigation application
rate was only 8.71 inches over the period of 2003-2011
when the aquifer was fully developed. In Buhler’s expert
opinion, this 8.71 inch number reflects climate change
(wet conditions) during the period rather than the
average irrigation practices. Buhler found in the January
30, 2013, report that the best information available on the
average irrigation application rate was the entire period
of record of irrigation reporting for the aquifer (.e. 1979-
2011), which was 9.32 inches per acres.

(FOF 30 and 37-38.)

Further, in regards to the application rates, Applicants argue that Buhler’s
testimony was contradictory and that he stated under cross-examination that the
information from a fully developed aquifer from the years 2003 to 2011 was the best
available data. Any contradiction, however, was cleared up during redirect
examination. Applicants point to the following testimony to support this argument:

Q: And so when you say fully developed from 2003 to
2011, that means the information there should be
reliable.

A: We are not building out any more.

Q: So it's the best available data.

A: Right, correct,

(HT 35:5-9.) However, Buhler never stated the application rate from this time
period (2003-2011) was the best available data. Buhler later clarified that he
continued to rely on data from the entire period, since 1979, to determine the
application rate because it was the best information:

Q: [Counsel] asked you a couple of times if the 9.32 inches
1s the best available information on water pumped per
acre. Do you recall that?

Al Yes.

Q' And your answer was?

A: For the time period of 1972 through 2011, it is the best
available information.

Q' And what is the best — what method that you have
used uses the best available information to analyze
recharge withdrawal?

A’ The observation well method most accurately
describes, quantifies, the difference between average
annual recharge and average annual withdrawal.



(HT 47:20-48:7.)

Even more, Applicants cross-examined Buhler on using the 8.71 application
rate instead, and Buhler specifically rejected that rate:

A: T used the entire time period because we are seeing
that the application rate hasn’t changed; so we took the
application rate back to the very first irrigation
questionnaires we got. That’s where 9.32 comes from.

Q: But 2003-2011 or 12 is the most current data, correct?
A: For amount of - -

Q: The application rate.

A® Qur records show that the application rate hasn’t
changed with time, and so the application rate in general
1s the same in the 1980-ish as 1t is now, and therefore, we
took the entire period of record to get the application rate.

(HT 39:6-18.) Buhler was unequivocal in his testimony that the application rate of
9.32, from data dating back to 1979, was the best information available.

The court must “give great weight to the findings made and inferences drawn
by an agency on questions of facts.” SDCL 1-26-36. Absent some showing from
Applicants that Buhler’s opinions are not the “best information reasonably
available,” this Court has no basis to determine that Buhler erred in his opinion or
that the Board erred in relying upon that opinion. Applicants proffered no evidence
and no expert testimony that the observation well method is the wrong method, or
that Buhler used the wrong application rate. Not only was this the best information
available to the Board, it was the only information available to the Board.
Applicants do not meet their burden of showing the Board failed to rely on the best
information reasonably available. This Court cannot reverse the decision for the
Board absent such a showing.

CONCLUSION

For the foregoing reasons, the Board’s decision is AFFIRMED.

Sincerely,

Mt oo

Mark Barnett
Circuit Court Judge



