WATER PERMIT NO. 7640-3

Name of Applicant: Gary Marshall
Address: 19032 388™ Ave, Hitchcock SD 57348 Phone: 605 350-1401

Amount of Water Claimed: 1.78 cfs Total Acres: 160
Source of Water Supply: groundwater (two wells)

Water to be used for: irrigation County: Beadle

Type of Waste Disposal System:

Location: 4 miles outheast of Hitchcock -

PRIORITY Date Received: 12-19-12 Application/License Fee: $.1050
Corrected Application Received: 1-15-13 Period of Annual Use: April 1 — October 31
Remarks:

Diversion Point: center of SW 1/4 Sec 8-T113N-

R62W

Land to be Irrigated: SW 1/4 Sec 8-T113N-R62W

@
Depth of Well: ‘80 feet deep @
Well Driller:
Remarks:
Type of Map: aerial
Prepared by:
Reviewed and the Number Assigned on: 1-15-13 By: Karen Schlaak

Notice of Hearing - date to intervene:
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FORM 2: Application for irrigation in Seuth Dakota
(type or print)

il to: ; (office use only )
11:”‘1;‘,;;020 No. “)lrHp -3 Hydrologlctmet /07 6o0ok RECEIVED

DENR - Water Rights . g

e caaave |20 Corao (7 wens DEC 14 2012
Pierte, SD STS013152 | Newspaper * (Pfp " o roran_— Yburon_ WATER RIGHTS
ph. (605) 773-3352 PROGRAM

Q%QM LD Proqs -
Application For Permlt To Appropriate Water For Irrigation
Type of Application: New D Vested Right D Amendment/Correction to Permit No,

{Use predates Mar 2, 1955)
Description of amendment/correction: (i.e. change diversion point(s), add diversion point(s), change use, etc.)

1. Name to Appear on Irrigation Permit Gary Marshall / M < ho./ l Bfo

(check one) [X}Owner [ _]Tenant/lessce | |Owner's Legal Agent

(name and complete address if different than above name)

Mailing Address  [903%  3%%4n ) e Hiddheock YO <934

(Address) (City) (State) (Zip Code)
Home Phone 605-266-2720 Cell 605-350-1401 Email marshall@sbtc.net

2. Amount of water claimed 178 *CFSor 800 **GPM #*#*AF Total Acreage 160
(*Cubic Feet per Second)  (**Gallons per Minute)  (***Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Source of water supply  Tulare:Hitchcock

4. Location of point of diversion 2 wells located towards the center of the sw 1/4 sec 8 113-62

(cxample - 3 wells in SW 1/4 NE1/4 section 12-TI04N-R53W}

._D(&MMLQM SE '/*:/ SE "/{5‘ County Beadle

5. County or counties where water will be used Beadle

6. Annual period during which water is to beused  April-October 4 o . ) = Dt tan S
flocd V

7. List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)

Land Description Acres Land Description Acres
NW 1/4 of the SW 1/4 sec 8 113-62 40
NE 1/4 of the SW 1/4 sec 8 113-62 40
SW 1/4 of the SW 1/4 sec 8 113-62 40
SE 1/4 of the SW 1/4 sec 8 113-62 40

8. Give a description of the project. (Attach sheet if more space is needed)

To put two weils towards the center of the quarter and to use a center pivot to irrigate the land using about 1.78
CFS of water.

I, Gary Marshall a@ﬂw , the applicant, certify that I have read this application,
have examined the attached map, and that the matters stated are true.

2012-09 Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water is proposed. Also, attach
map and any other technical information. (see instructions)



nrpr15455
Sticky Note
SHOULD HAVE READ SE 1/4 SW 1/4 


SOUTH DAKOTA
WATER PERMIT NO. 7640-3 FOR IRRIGATION

Date of first receipt of application December 14, 2012.

The Water Management Board approved Water Permit No. 7640-3 on May 2, 2013 for Gary Marshall, 19032 388"
Ave, Hitchcock SD 57348 authorizing the construction of the water use system and the placing of water to

beneficial use subject to the following limitations, conditions and qualifications:

L.

—_

0

% )%%M_/ JUN 72 0 2013
By:

Water Permit No. 7640-3 appropriétes 1.78 cubic feet of water per second from two wells to be completed
into the Tulare:Western Spink Hitchcock Aquifer (80 feet deep) located near the center of the SW 1/4 and
SE 1/4 SW 1/4 Section 8 for irrigation of 160 acres located in the SW 1/4 Section 8: all in T113N-R62W.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is
actually and beneficially applied for irrigation. The water is to be used during the following described annual
period: April 1 — Qctober 31.

The date from which applicant may claim right is December 14, 2012,

One-fifth of the construction is to be completed on or before November 2, 2015.
All construction is to be completed on or before May 2, 2018.
Water is o be put to beneﬁcial use on or before May 2, 2022,

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.

QUALIFICATIONS

. The wells approved under this Permit will be located near domestic wells and other wells which may obtain

water from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not
a reduction of needed water supplies in adequate domestic wells or in adequate wells having prior water

rights.

The wells ,elluthorized by Permit No. 7640-3 shall be constructed by a licensed well driller and construction
of the well and installation of the pump shall comply with Water Management Board Well Construction
Rules, Chapter 74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section
74:02:04:28,

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

WATER MANAGEMENT BOARD

Jedmte Goodman, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources



Form 2A Supplemental Information

(Complete applicable portions only) (type o print)

1. Well Information  (check one or both as appticable) [X]Drilling new well(s)  [JUsing existing well(s)

a) Ifnew wells, how many ___ Have test holes been drilled []Yes [X]No Drilled by

(if yes, please provide copies of logs)

b) Ifexisting wells, how many _ Provide copy of log(s), if available. Drilled by

¢} Weli Depth 80 Depth to Top of Water Bearing Material 30 Depth to Water from Surface 20
d ) Distance to nearest existing domestic well;

On applicant's property On property owned by others 3/4 of a mile

2. Wastewater Disposal System Information

a) Type of System (i.e. septic tank, drain field)

b) System Capacity (gallons ) Year Constructed

¢) Connected to the City of Sanitary System

3. Dugout Information

a) Surface Dimensions Depth

b) Depth to water (ground surface to water level)

4. Water Storage Dams
If the proposed water use system contains one or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their

name and address:
et SO b) Freeboard

¢) Crest Width
Crest Length
d) Height
¢€) Primary Outlet Capacity

If pipe, diameter

—i . .
2 T f) Secondary Spillway Capacity
yWaterSurlace D /

Spillway Width

g) X & Y Slope (e.g 3 to 1is a typical slope)
y . d Upstream
X

X Downstream

/ — 1 h) Surface Area of Impoundment
‘e \q i) Storage Acre Feet

j) Drainage Area Above Dam Acres

2012-09
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http://websoilsurvey.sc.egov.usda.gov/imsoutput/ WssNavigate salemnp020v2336319271... 12/13/2012



RECEIPT

- WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Date 1/15 ,20 313
RECEIVED OF Marshall Brothess 19032 388th Ave Bitcheock SD 57348
The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No, 7& q@ "3 to Appropriate Water, to construct 850 |00

and to put water to beneficial use
Fee for Application for Permit No, to Appropriate Water for Future use
Fee to retain Future Use Permit No. afier period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water License No. / Q -3 2601 00
Fee for Filing Transfer Form
Fee for
Fee for Issuing New Well Dﬁlier's License No. forC.Y.
Fee for Rencwal of Well Driller’s License No . forC.Y.
Fee for Issuing Well Pump Installer’s License No. for C.Y.
Fee for Renewal of Well Pump Installer’s License No. forC.Y.

(Any Other Work Provided by Law) ey TOTAL 1050 00

No. 05956

Chief Engineer



% Wl DEPARTMENT of ENVIRONMENT
W and NATURAL RESOURCES
N\ PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

Toew s GoPuacss.

denr.sd.gov

December 31, 2012

Gary Marshall
19032 388™ Ave
Hitchcock SD 57348

Dear Mr. Marshall;

We received your check for $3,150.00 today. There are four pending applications that need
application/license fees. They are as follows:

e SW 1/4 Section 8-T113N-R62W — 160 acres

e SE 1/4 Section 18-T114N-R63W — 135 acres
e NW 1/4 Section 3-T114N-R64W — 135 acres
e SE 1/4 Section 25-T114N-R64W — 135 acres

The fee for each application is $1,050.00. Therefore, another $1,050.00 is necessary. Ron Duvall
indicated he helped you complete these applications. If you have any questions, please contact Ron.

Sincerely,

K erteal

Karen Schlaak

Water Rights Program
605 773-3352
karen.schlaak@state.sd.us




Affidavit of Publiﬁ:&iavED

STATE OF SOUTH DAKOTA,  FEB 14 2013

County of Spmk SS.
WATER RIGHTS
PROGRAM

|, Mark E. Davis, of sald County & State, being first

duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed . and published in the English
language in the City of Redfield, in said County and
State, by THE REDFIELD PRESS, and has been

such newspaper during: the time hereinafter -

mentioned, and that | Mark E. Davis, the
undersigned, am Publisher of said newspaper in
charge of the advertising department thereof, and
have personal knowledge of all the facts stated in
this affidavit, and that the legal or official notice
entitled:

#154 Notice

A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on February
13th, that Eighty-two and .60/100 Dollars, insures to
the benefit of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any person whomsoever.

~Subscribed and sworn to before me this 13th day of
February, 2013.

AT

Notary Pubtzc éouth Dakota

My commission expires 04/06/20186.

Sectioh'8: allin T113N.RE2W.




may: belisre
Uit 'Court and State
_ pwded By law:

is a‘Nottcefof Hearmg, :
‘ ublicatio

ner; Secr' ary
Depariment of Enwronme fand:

“ed by the Board
Natural Resources

- .= As'applicable, ‘the following provndes :
-_jhe legal authority.and jurisdiction:under -
“which:the: hearmg wilf id “and-the
,parttcuiar statutes and fules pertaining
: ;i lications; SDCL ' 1-26-18
thru 1-26-281 SDCL46-1+1thru, 46-1-9,
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RECEIVED
FEB 2 8 2013

WAIER RIGHTS
RAM

PRINTER’S AFFIDAVIT "PROG

STATE OF SOUTH DAKOTA,
COUNTY OF BEADLE: ss.

|, CORINN DECKER, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an office maintained at said
place of publication; that { am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:.

MARSHALL BROTHERS — WATER HEARING

was published for one day, in said newspape,
and not in any supplement of the said news-
paper, the publication was of the 13™ day FEB.
2013 That the full ONE HUNDRED AND
SIXTEEN & 99/000 dollars insures to the benefit
of the publisher of said newspaper; that no
agreement or under- standing for the division
thereof has been made with any other person, and
that no part there of has been agreed to be paid to
any person whom so ever.

U
Subscribedshd sworn to before me this 28™ day
of FEB. 2018.

ic, South Dakota

My term expires ___10/25/17

Legal # 607

APP!
. 3.56 cubic feet of 'wi

EP 02-13-13

- NOTICE OF HEARING

" ‘on Applications to
Appropnate Water
Notice s given: that

Gary Marshall I Marshali

Brothers, -19032 388th

Ave, Hitghcock 8D,

‘57348 has fled the fol-

lowing applications for g Ep ;
‘ o proposes 1o appropnate

water permlt ey
i |onNo_757 ‘
. ptopos

App[lcatuon No, 7572-3
proposes to- appropnate
1.78.cts from one well to

center : of thd SW:1/4
Section 34 for xmgatlon
of 140 acres, !ocated in
the SW B Sectlon 34 .
ail in T114N RE4W.
Apphcatmn Ng: 7573-3
‘proposes o appropnate
1.7Bdts trom.ane well to’

,Hltchcock “Aquifer (80
feet deep) |ocated; near
the center-of the NW 1/4
'Sectton 27 for ngatlon
of 160 acres Tocated in
the NW' 1/4 Section27;
all in T114N-RB3W.
Application No. 7574-3
proposes to appropriate
1.78 cfs from one well to

' proposes o approonate
Ar

- be completed into- the

Tulare:Western Spink

" Hitchcock Aguifer. (80

feet deep) located in the

" center “of the NE 1/4

Section 35 for |rr|gat|on

of 160 acres located in

the NE 1/4 Section 35
A .

55:cfs from: two, iwells:i

. 1o be completed into the |

{ estem Spmk]
F. (80 !

Section 38 to
0 acres tocat—

_ t‘aeep) located in- thef}
' _E 14

ell {o

*Hiteh ck"'quuafer (80

feet. deep) located in the
‘zenter” of the"SE - 1/4
Section 18 for irrigation

he .. of 135 acres jocated -in

. .the SE-1/4 Section 18;
q Lallin T114N;.63W

feet diep) cated in the ,

Applicati n No. 7639-3-'
'pmposes 10 appropnate_
1778 ¢fs from one well to
.be- completed- into the’
Tulare:Western* Spirik,
Hltchcock Aqu:fer (80
feet déep) located in the
center of the NW 1/4

Sectiori 3 for 1mgat|on of .
135 acres Jocated in the !

NW 1/4Section 3; all in
Ti14N-RE4W.- . - -
Apphcateon No: 7640+ 3
proposes 1o appropnate
178" cfs from*® two
‘wells 16 be ‘completed

|
!
|

i

1

‘into the Tulare:Western !

Spink Hitchcock Aquifer
(80 feet-deep) located

|

near the center of the :

SW 1/4 and SE 1/4 SW |

1



1/4 Section -8 for irriga-
tion of 160 acras located
in the SW 1/4 Section 8;
all in T113N-R62W.
SDCL  46-2A-4(10)

. provides . that. “if the
applicant does not con-
test the recommenda-

- tion of the Chief

Engineer and no petition |
to oppose the applica- :
tion is received,” the |
Chief Engineér shall. act
on the applscatjon pur- ;
suant to. . the Chief ;
Engineer’s recommen- |
dation ‘and no "hearing
may be held before the |
Board, ‘unless the Chlef}
' Engmeer makes a find- |
ing that an apphcatlon
even Fif, uncontested
presents :
 issues of, pubhc e

board. ln th ‘case the

Chief Engineer finds that:

these apphcatlons pres- .|
ent important; issues; of |
“public: mterest Cthat™

should be heard by the
=M

2A-2 the Chief Engmeer

recommends APPROVAL. -

of | Appli-cation”'Nos.”
70-3 7571 -,3, 7572»3,

there - is. reasonabie
probabrflty that therg is .
unappropnated ‘water”

cants ‘proposed. use, 2)-
‘the proposed diversions
“can; be. ‘developed with-

+ proposeduse is a bene-. |
ficial use and 4) itis in
the pubhc lnterest A
" The Water’ Manage-
‘ment Board ‘will consider
ihese- apphcatrons at

N 9:00- am? on-March 7,
2013 ‘in the  Matthew
'Trammg "Center, Joe
Foss: ‘Bidg, 523 . E.°
- Capit! Ave. Pierre SD.
The Chief Engineer's
recomimendations  are.
net final or binding upon
the Board. The Board is
authonzed o 1)
approve, 2} - approve
with qualifications, 3)
defer, or 4) deny the
applications based on -
the facts, presented at -
the pubiic hearing.

Any interested person
who -infends to partici-
pate in the hearing shalf
file a petition to oppose
or support these: appli-
cations'and the: petition
ishall bgfiled withBOTH
the applicant and Chief
Engineer. The apphcant :
must also file a petition if
oppesed to the Chief
Enaineer's recommen-

. Capitol, .

‘and shaif’

dations. The Chief.
Engineer's address is
"Water Rights™ Program,
Foss: Buflding,r 523 E
- Pierre -~ 8D
57501 (605 773-3352)"
and the, appllcant 's mail-
ing address is given
above., A petition filed by -
either an |ntere£§ted per;
son or the appilcant
must:’ . filed byt
February 25 2013: The |
petition may be informal,
but shall be in_ writing
include  a
statement describing the
petitioner's -interest in-
the...applications, . the
petitioner's, reasgns: for:

‘opposing or; suppomng
the apphcations ind th

srgnature ‘and” matllng

‘address of the' petitioner -
* or the-petitioner’s: legat.

counsel; if:iegal counsel

is obtamedi The he

has the right fo be pres-

"The
'request for an automatlc
~delay ‘must be’ filed by
February 25, 2013. If an

applications.

automatlc delay .
requested “the hearlng
will b& fescheduled for a
future ‘Board | meetmg
and personal:natice will--
be prowded ¢ all ‘peti-
tioners regarding the
time, date and location.
Contact Eric Gronlund
by February 25, 2013 at
the- above "Chief Engin-
eer's address to request
copies ~ of the staft

reports, recommenda-
tions, applications or
other mformatwn

Notice is given. to indi-
viduals- with disabilities
that this hearing is being
held in a physncally
accessible place: Please |
notify the Departmerit of--
Environment and Natural
Resources at. {east 48

ceedmg ang’ any party.:

ent atthe hearlng andto

_for - which

o

‘hours before the;heering

if you have a disability
special
arrangements must be
made at the hearing. .
The telephone number |
for making arrangéments’
is (605) 773-3352. "

Under SDCL 1-26-
17(7} notices must state
that “if the .amount in
controversy  exceeds’
$2,500.00 ‘or if a proper-.
ty right may be terminat-
ed, any party to the con-
tested case may reguire.

" the agency, to use, the,‘

Office of o H
Examiners - b

' noftice of the request to
the agency tio tater than
ten.days after: service of

,q‘-r.,mpt!ce,_ ‘of heanng-.

“an Notlce of Hearmg, 3
-service 1s ‘belng prowd-
ed by’ publication,: and
the_applicable: date: to:
give:notice .to the: Chlete
Engineet is February 25,
2018, - However, since
thrs pamcutar matter is a;
‘water permit- apphcatton.'_-
and notaa: monetary con--
troversy in excéss of.
$2,500.00 or termination-
of a property nght the
Chief Engineer disputes’"
the apphcabmty of this®
-provision. and: maintains:.
that the ‘hearing must be
concfucted by the Board.:
As applrcab!e the fol-,
!owmg provides the Jegal |
authority. and jurisdiction
under:which the hearing
wifl: be held and the par-
es and rules
pertammg 16 these “appii-
cations: ~SDCL 1-26-18
thru 1-26-28; SDCL 46- |
1-1 thru 46:1-9, 46-1-13
thiy 46-1-16; 46-2-3.1,
46-2-9, 46-2-11, 46 2.t
17 48- 2A-1 ‘thru 46-2A-
12, 48-2A-14;,-46-2A-15,"
46-2A-20, 46-2A-21,.46-
2A-23; 46-5-1.1,.46-5-2
thru 46-5-26, 46-5-80.2
thry 46-5-30.4, 46-5-31
46-5-32 thry 46-5- 34.1,
46-5-38 thru 46-5-38,
48-5-46, 46-5-47, 46-5-
49; 46-6-1 thru 46-8-3.1,
46-6-6.1, 46-6-10, 46-6-
13, 46-6-14, 46-8-21,
46-6-26;, and Bdard
Rules ARSD 74:02/01:01-
thru  74:02:01:25.02;
74:02:01:35.01. ..
Steven M. Pirner,
Secretary, Department
of Environment and
Ratural Resources.
" No 807 (adv.)100
Published once at the
total- approxnmate cost: ot
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February 7, 2013

Redfield Press

PO Box 440

Redfield SD 57469

ATTENTION; Legal Public Notice

Enclosed is a Notice of Hearing on Applications to Appropriate Water. Please publish the notice once on February 13, 2013,
The text of the notice has been e-mailed.

The applicant must verify to you that the notice is to be published and aﬁange for payment. Please BILL the APPLICANT
for the cost of publication. The APPLICANT. is Gary Marshall, 19032 388" Ave., Hitchcock SD 57348 (Ph # 605-266~
2720). : ,

Please send the Water Rights Program an affidavit or the enclosed Proof of Publication form immediately.

The applicant pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication.
Delays in receiving the affidavit can be costly to the applicant.

Sincerely,

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures
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denr.sd.gov
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February 7, 2013

Plainsman
- PO Box 1278
Huron SD 57350

ATTENTION: Legal Public Notice

Enclosed is a Notice on Application Nos, 7570-3, 7571-3, 7572-3, 7574-3, 7575-3, 7637-3, 7638-3, 7639-3 and 7640-3 to
Appropriate Water. Please publish the notice once on February 13, 2013. The text of the notice can be e-mailed to your
paper by contacting Karen Schlaak at (605) 773-3352. -

_ The applicant must verify to you that the notice is to be published and arrange for paylﬁent. Please BIIIhJL the AI?PLICANT
for the cost of publication. The APPLICANT is Gary Marshall ¢/o Marshall Brothers, 19032 388" Ave., Hitchcock SD
57348 (Ph# 605-266-2720).

Please send the Water Rights Program an affidavit or the enclosed Proof of Publication form immediately.

The applicant pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication.
Delays in receiving the affidavit can be costly to the applicant.

Sincerely,-

Eric GroxﬁndO )
Natural Resources Engineer
605 773-3352

enclosures



7 " DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov -
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NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATE, CONTACT
THE NEWSPAPER(S) RIGHT AWAY.

February 7, 2013

Gary Marshall
Marshall Bros

19032 388" Ave
Hitchcock SD 57348

Dear Mr. Marshall:

Water Permit Application Nos. 7570-3, 7571-3, 7572-3, 7573-3, 7574-3, 7575-3, 7637-3, 7638-3, 7639-3 and
7640-3 for irrigation use have been examined and found to comply with the South Dakota Water Laws and
applicable rules. A notice has been sent to the Redfield Press printed at Redfield SD (Ph # 605-472-0822) and
the Plainsman printed at Huron SD (Ph # 605-352-6401). You will need to contact the newspaper(s) and
authorize publication of this notice. For your information, a copy of the notice, the-recommendations of the
Chief Engineer and reports on the applications are enclosed. Please review the notice prior to publication and
notify this office, if you have any corrections or questions.

Be sure to contact the above newspaper(s) to authorize publication of your Notice and to arrange for payment.
Early contact with the paper(s) can eliminate delays. Upon receiving authorization from you, the publisher has
been instructed to publish your notice. The newspaper(s) has also been instructed to send us the Proof of
Publication. We must receive Proof of Publication before action can be taken on the applications.

Sincerely, ,

éric Groniund

Natural Resources Engineer
(605) 773-3352

enclosures
NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition

pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the applications.



Instruction to Newspaper ~ Publish the Notice on February 13, 2013. The applicant is responsible for payment.

NOTICE OF HEARING on Applications to Appropriate Water

Notice is given that Gary Marshall / Marshall Brothers, 19032 388™ Ave, Hitchcock SD 57348 has filed the
following applications for a water permit.

Application No. 7570-3 proposes to appropriate 3.56 cubic feet of water per second (cfs) from two wells to be
completed into the Tulare:Western Spink Hitchcock Aquifer (80 feet deep) located in the center of tbe NW /4
and the center of the SW 1/4 Section 1 for irrigation of 280 acres located in the W 1/2 Section 1; all in T113N-
R64W,

Application No. 7571-3 proposes to appropriate 1.78 cfs from two wells to be completed into the .
Tulare:Western Spink Hitchcock Aquifer (80 feet deep) both located near the center of the SE 1/4 Section 4 for
irrigation of 160 acres located in the SE 1/4 Section 4; all in T113N-R64W.

Application No. 7572-3 proposes to appropriate 1.78 cfs from one well to be completed into the Tulare:Western
Spink Hitchcock Aquifer (80 feet deep) located in the center of the SW 1/4 Section 34 for irrigation of 140
acres located in the SW 1/4 Section 34; all in T114N-R64W.

Application No. 7573-3 proposes to appropriate 1.78 ¢fs from one well to be completed into the Tulare:Western
Spink Hitchcock Aquifer (80 feet deep) located near the center of the NW 1/4 Section 27 for itrigation of 160
acres located in the NW 1/4 Section 27; all in T114N-R63W.

Application No. 7574-3 proposes to appropriate 1.78 cfs from one well to be completed into the Tulare:Western
Spink Hitchcock Aquifer (80 feet deep) located in the center of the NE 1/4 Section 35 for irrigation of 160 acres
located in the NE 1/4 Section 35; all in T114N-R64W.,

Application No. 7575-3 proposes to appropriate 3.56 cfs from two wells to be completed into the
Tulare:Western Spink Hitchcock Aquifer (80 feet deep) located in the centers of the SW 1/4 and SE 1/4 Section
36 to irrigate 280 acres located in the S 1/2 Section 36; all in T114N-R64W.

Application No. 7637-3 proposes to appropriate 1.78 cfs from one well to be completed into the Tulare: Westem
Spink Hitcheock Aquifer (80 feet deep) located in the center of the SE 1/4 Section 25 for xrngatlon of 135 acres
located in the SE 1/4 Section 25; all in T1 14N-R64W.

Application No. 7638-3 proposes to appropriate 1.78 cfs from one well to be completed into the Tulare:Western
Spink Hitchcock Aquifer (80 feet deep) located in the center of the SE 1/4 Section 18 for irrigation of 135 acres
located in the SE 1/4 Section 18; all in T114N-R63W, '

Application No. 7639-3 proposes to appropriate 1.78 cfs from one well to be completed into the Tulare:Western
Spink Hitchcock Aquifer (80 feet deep) located in the center of the NW 1/4 Section 3 for irrigation of 135 acres
located in the NW 1/4 Section 3; all in T114N-R64W.

Application No. 7640-3 proposes to appropriate 1.78 cfs from two wells to be completed into the
Tulare:Western Spink Hitchcock Aquifer (80 feet deep) located near the center of the SW 1/4 and SE 1/4 SW
1/4 Section 8 for irrigation of 160 acres located in the SW 1/4 Secticn 8; all in T113N-R62W.

SDCL 46-2A-4(10) provides that “if the applicant does not contest the recommendation of the Chief Engineer
and no petition to oppose the application is received, the Chief Engineer shall act on the application pursuant to
the Chief Engineer’s recommendation and no hearing may be held before the board, unless the Chief Engineer
makes a finding that an application, even if uncontested, presents important issues of public policy or public



interest that should be heard by the board.” In this case, the Chief Engineer finds that these applications present
important issues of public interest that should be heard by the Water Management Board.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application Nos. 7570-3, 7571-3,
7572-3, 7573-3, 7574-3, 7575-3, 7637-3, 7638-3, 7639-3 and 7640-3 because 1) there is reasonable probability
that there is unappropriated water available for the applicant’s proposed use, 2) the proposed diversions can be
developed without unlawful impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in
the public interest.

The Water Management Board will consider these applications at 9:00 a.m. on March 7, 2013 in the Matthew
Training Center, Joe Foss Bldg, 523 E. Capitol Ave. Pierre SD. The Chief Engineer's recommendations are not
final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3)
defer, or 4) deny the applications based on the facts presented at the public hearing.

Any interested person who intends to participate in the hearing shall file a petition to oppose or support these
applications and the petition shall be filed with BOTH the applicant and Chief Engineer. The applicant must
also file a petition if opposed to the Chief Engineer's recommendations. The Chief Engineer's address is "Water
Rights Program, Foss Building, 523 E Capitol, Pierre SD 57501 (605 773-3352)" and the applicant's mailing
address is given above. A petition filed by either an interested person or the applicant must be filed by February
25, 2013. The petition may be informal, but shall be in writing and shall include a statement describing the
petitioner’s interest in the applications, the petitioner's reasons for opposing or supporting the applications, and
the signature and mailing address of the petitioner or the petitioner's legal counsel, if legal counsel is obtained.
The hearing is an adversary proceeding and any party has the right to be present at the hearing and to be
represented by a lawyer. These and other due process rights will be forfeited if they are not exercised at the
hearing and decisions of the Board may be appealed to the Circuit Court and State Supreme Court as provided
by law.

The March 7, 2013 hearing date will be automatically delayed for at least 20 days upon written request to the
Chief Engineer from the applicant or any person who has filed a petition to oppose or support the applications.
The request for an automatic delay must be filed by February 25, 2013. If an automatic delay is requested, the
hearing will be rescheduled for a future Board meeting and personal notice will be provided to all petitioners
regarding the time, date and location.

Contact Eric Gronlund by February 25, 2013 at the above Chief Engineer’s address to request copies of the staff
reports, recommendations, applications or other information. Notice is given to individuals with disabilities that
this hearing is being held in a physically accessible place. Please notify the Department of Environment and
Natural Resources at least 48 hours before the hearing if you have a disability for which special arrangements
must be made at the hearing. The telephone number for making arrangements is (605) 773-3352.

Under SDCL 1-26-17(7) hotices must state that “if the amount in controversy exceeds $2,500.00 or if a property
right may be terminated, any party to the contested case may require the agency to use the Office of Hearing
Examiners by giving notice of the request to the agency no later than ten days after service of a notice of hearing
issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being provided by publication, and the
applicable date to give notice to the Chief Engineer is February 25, 2013, However, since this particular matter is a
water permit application and not a monetary controversy in excess of $2,500.00 or termination of a property right
the Chief Engineer disputes the applicability of this provision and maintains that the hearing must be conducted by
the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will be held
and the particular statutes and rules pertaining to these applications: SDCL 1-26-16 thru 1-26-28; SDCL 46-1-1
thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-2A-12, 46-2A-14, 46-
2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2 thru 46-5-30.4, 46-5-31 46-5-



32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49; 46-6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10,
46-6-13, 46-6-14, 46-6-21, 46-6-26; and Board Rules ARSD 74:02:01:01 thru 74:02:01:25.02; 74:02:01:35.01.

Steven M. Pimner, Secretary, Department of Environment and Natural Resources. Published once at an
approximate cost of
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Gronlund, Eric
m

From: Gary W. Schumacher <gary@wslawfirm.net>
Sent: Friday, February 22, 2013 4:58 PM

To: Best, Diane

Cc: Gronlund, Eri¢; todd@wslawfirm.net
Subject: RE: Water Permit Applications

Diane,

We are providing notice of the petition to Gary Marshall and Marshall Brothers and Wayne Binger. As to the
other issues, I will have Todd respond to them.
Thank you,

Gary W, Schumacher
Wilkinson & Wilkinson

103 Joliet Avenue S.E.

P.O. Box 29

De Smet, South Dakota 57231
(605) 854-3378 telephone
(605) 854-9006 facsimile
gary@wslawfirm net

From: Best, Diane [mailto:Diane.Best@state.sd.us)
Sent: Friday, February 22, 2013 4:43 PM

To: Todd D Wilkinson'; Schumacher, Gary
Cc: Gronlund, Eric
Subject: Water Permit Applications

I got the fax. | thought 'd emait right away s0 you have a chance to respond.

On behalf of your clients, you have petitioned in the series of water permit applications that were just advertised
for hearing on March 7 {Marshall Brothers and Binger). |assume you have or are in the process of also providing notice
of your petition to the applicants as required. Please confirm. | see that you are asking for the 20 day delay. Your

request triggers the automatic provision of SDCL 46-2A-4. Those matters will be delayed to the Board’s next meeting on
May 1-2,

You also petitioned on Application 7373-3. That is the Weiting application where some of your clients (Lenny Peterson
and Oscar Inc.) are already parties. This is the one we already talked about that has been subject to an automatic delay.
So DENR cannot reschedule this until you file something indicating you have consulted with Terry Weiting and he has no
objection. Or if Weiting objects there will need to be a telephonic hearing. If you talk to him and he objects find out
some dates when you are both available and we’ll make ourselves available. The hearing would be a conference call
with prehearing Chair Ev Hoyt. | don’t see the Chief Engineer objecting but we can’t just reschedule it on our own.

And 1 thought I'd let you know so you can get together with Weiting on this or provide him with notice of hearing asap.

Technically this petition (as it relates to Weiting) is also this is a late filed petition to intervene from your clients {other
than Lenny and Oscar, Inc.) So | expect you would want consent from the applicant or Hoyt on that too.



-

Also, the other matter scheduled for March 7 is that of Oscar, Inc. If you wish to delay that you will also need to request
delay on that as well. Unless someone intervenes between now and the 25" that should just take a letter asking for

deiay.
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denr.sd.gov
February 28, 2013
NOTICE
TO: Wayne Binger Marshall Brothers
37923 183™ Street Gary Marshall
Tulare SD 57476 19032 388™ Avenue
Hitchcock SD 57348
Ray Rylance
PO Box 227
Watertown SD 57021
]
i
FROM: Garland Erbele, Chief Enginegr  » 5\ '
Water Rights Program e‘iy\,uw Cjby\j/

SUBJECT:  Automatic Delay of Hearing on Water Permit Application No. 7551-3, Wayne Binger
and Nos. 7570-3 thru 7575-3 & 7637-3 thru 7640-3, Gary Marshall

The Water Rights Program received a petition filed opposing the Chief Engineer’s recommendation in the
matter of Water Permit Application No. 7551-3 for Wayne Binger & Application Nos. 7570-3 thru
7575-3 and 7637-3 thru 7640-3 for Gary Marshall. The petitions filed by the petitioners and their legal
counsel are attached.

The notice of hearing published February 13, 2013 in the Redfield Press and The Plainsman scheduled
a March 7, 2013 hearing before the Water Management Board, Mr. Wilkinson, counsel for petitioners,
filed written notice requesting an automatic delay of the scheduled March 7, 2013 hearing on the water
permit applications. Pursuant to SDCL 46-2A-5, upon receipt of a written notice requesting a
postponement of the date set for hearing, the Chief Engineer shall cancel the original hearing on the
application and reschedule the application for hearing by the Water Management Board. Therefore, the
hearing on above listed applications is automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and
will not be held on March 7, 2013.

The Water Management Board will consider these applications at the May 1 —2, 2013 meeting. Future
notice will be provided of the hearing date, time and location.

The petitions also listed Water Permit Application No. 7373-3 filed by Terry Wieting. Petitioners
previously filed and requested automatic delay of an October 3, 2012 hearing on Application No.
7373-3. Therefore, this application can not be further postponed pursuant to SDCL 46-2A-5. The
hearing on Application No. 7373-3 will proceed at 9:00 AM on March 7, 2013 as set forth in the
February 11, 2013 notice to parties.



Finally, no petition or automatic delay were filed in response to the public notice for Application No.
7620-3 filed by Oscar Inc. to appropriate 1.94 cubic feet of water per second from one weli completed
in the Tulare:Western Spink Hitchcock Aquifer located in the center of the NE Y% Section 32 for
irrigation of 136 acres in the NE % Section 32, Tt15N, R63W, The Chief Engineer recommended
approval of this application. However, the date this application was filed is junior to the Binger and
Marshall applications. Therefore, at the time of hearing Chief Engineer will recommend this matter be
deferred until the May 1 - 2, 2013 meeting so that it may be heard at the same time as the Binger /
Marshall applications.

Please contact Etic Gronlund at (605) 773-3352, if you have any questions.
c Diane Best, Assistant Attorney General

Todd Wilkinson, PO Box 29, DeSmet SD 57231

Terry Wieting, 870 Beach Avenue NE, Huron SD 57350

enclosure



CERTIFICATION

[ hereby certify that on February 28, 2013, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 28,
2013, regarding automatic delay of the hearing for Water Permit Application No. 7551-3 for Wayne
Binger & Application Nos. 7570-3 thru 7575-3 and 7637-3 thru 7640-3 for Gary Marshall with
enclosure, as addressed below:

Wayne Binger Marshall Brothers
37923 183" Street Gary Marshall
Tulare SD 57476 19032 388™ Avenue

Hitcheock SD 57348

Diane Best, Assistant Attorney General ~ Ray Rylance

317 North Main Avenue PO Box 227

Sioux Falls SD 57104 Watertown SD 57021
Todd Wilkinson Terry Wieting

PO Box 29 870 Beach Avenue NE
DeSmet SD 57231 Huron SD 57350

S

 Gail Jacobson s
Water Rights Pf6gram, DENR

STATE OF SOUTH DAKOTA )
) S8
COUNTY OF HUGHES )

¥h
Swom to, before me, this ) day of February, 2013

Wlten Fintoatr.

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

5y KAREN SCHLAAK &y
\,  NOTARY PUBLIC
Yy State of South Dakota ™%

-

. g o
" . g -



WILKINSON & WILKINSON
ATTORNEYS AT LAW RECEEVEU
103 JOULIET AVE., §.E. PO.BOX 29

- nps
DE SMET, SOUTH DAKOTA 57231 FEB 7 5 2013
WATER RIGHTS
TELEPHONE: 805 / 854-3878 PROCE AR
HARRY J. EGGEN (1922-1969) TELEFAX: 605 / 854-9006

ELLSWORTH F. WILKINSON (1923-2005)

TODD D. WILKINSON

MARCENE J. SMITH Facsimile Transmission
GARY W. SCHUMACHER"

*Arso LICENSED N VIINNESOTA

February 23, 2013
SENT TO FAX NUMBER: (605) 773-4068
THIS MATERIAL SENT TO THE ATTENTION OF:

Garland Erbele

Chief Engineer

Water Rights Program, SD DENR
Foss Building

523 East Capital

Pierre, South Dakota 57501

(605) 773-3352 telephone

SENT BY: Gary W. Schumacher
NUMBER OF SHEETS (including cover sheet}: 3

Via facsimile with enclosures; and
Original sent by first class mail with enclosures.

If you have any questions or problems, or if you did not receive all of the pages,
please call (605) 854-3378 and ask for Maggie. Should you wish to return a facsimile to
us, our facsimile number is 605-854-9006.

MESSAGE:

The information contained in this facsimile message is attorney privileged and
confidential information intended only for the use of the individual or entity named
above. If the reader of this message is not the intended recipient or the employee or agent
responsible for delivering the message to the recipient, you are hereby notified that any
unauthorized dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify us
immediately by telephone and return the original message to our office at the address
shown above via the United States Postal Service. Thank you.



RECEIVED
FEB 25 2013

WATER RIGHTS

February 22, 2013 BROGRAM

Garland Erbele

Chief Engineer

Water Rights Program, SD DENR
Foss Building

523 East Capital

Pierre, South Dakota 57501

RE: Water Permit Applications Nos, 7373-3, 7551-3, 7570-3, 7571-3,
7572-3, 7573-3, 7574-3, 7575-3, 7637-3, 7638-3, 7639-3, 7640-3
Petition in Opposition

Dear Mr. Erbele:

We, Todd D. Wilkinson and Gary W. Schumache;, -as legal counsel for Lenny
Peterson, Danny Peterson, Brad Peterson, and Oscar Inc. land owners and operators
affected by the issuance of any additional irrigation appropriation in connection with
certain Water Permit Applications. This letter is intended as and constitutes a petition in
opposition to said Water Permit Application No. 7373-3, Water Permit Application No.
7551-3, Water Permit Application No. 7570-3, Water Permit Application No. 7571-3,
Water Permit Application No. 7572-3, Water Permit Application No. 7573-3, Water
Permit Applicatioﬁ No. 7574-3, Water Permit Application No. 7575-3, Water Permit
Application No. 7637-3, Water Permit Application No. 7638-3, Water Permit Application
No. 7639-3, and Water Permit Application No. 7640-3; and is further intended as and
constitutes a petition in opposition to the Chief Engineer’s recommendation to allow any
additional appropriation without consideration of previously filed applications for water
appropriation.

In addition the averaging that was done to arrive at available water did not

propetly consider the Boards previous findings. That if the method is now going to be



changed, previous applications should be afforded notice and opportunity to apply and
not lose priority in filing. That notice procedure provided to the public was irregular.

Please confirm receipt of this petition opposing said application and petition
opposing the Chief Engineer’s recommendation; and please inform me of the date, time,
and location of the public hearing on said application; as well as any other information
that needs to be submitted to your office(s) prior to the public hearing.

We would request a twenty (20) day extension for the hearing. If possible, when
rescheduling the hearing could you contact our office to coordinate schedules? That
would be greatly appreciated.

Thank you.

Sincerely,

Todd D/ Wilkinson
Gary W. Schumacher

Wilkinson & Wilkinson Law Firm
103 Joliet Ave SE, PO Box 29
DeSmet, SD 57231

605-854-3378

cc: Diane Best, Assistant Attorney General
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February 22, 2012

Garland Erbele

Chief Engineer

Water Rights Program, SD DENR
Foss Building

523 East Capital

Pierre, South Dakota 57501

RE: Wafer Permit Applications Nos. 7373-3, 7551-3, 7570-3, 7571-3,
7572-3, 7573-3, 7574-3, 7575-3, 7637-3, 7638-3, 7639-3, 7640-3
Petition in Oppaesition

Dear Mr, Erbele:

We, Lenny Peterson, Danny Peterson, Brad Peterson, and Oscar Inc. as aland
owners and operators, are affected by the issuance of any additional irrigation
appropriation in connection with certain Water Permit Applications. This letter is
intended as and constitutes a petition in opposition to said Water Permit Application No.
7373-3, Water Permit Application No. 7551-3, Water Permit Application No. 7570-3,
Water Permit Application No. 7571-3, Water Permit Application No. 7572-3, Water
Permit Application No. 7573-3, Water Permit Application No. 7574-3, Water Permit
Application No. 7575-3, Water Permit Application No. 7637-3, Water Permit Aﬁpﬁcaﬁon
No. 7638-3, Water Permit Application No. 7639-3, and Water Permit Application No.
7640-3; and is further intended as and constitutes a petition in opposition to the Chief
Engineer’s recommendation to allow any additional appropriation without consideration
of previously filed applications for water appropriation.

In addition the averaging that was done to arrive at available water did not

properly consider the Boards previous findings. That if the method is now going to be
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changed, previous applications should be afforded notice and opportunity to apply and
not lose priority in filing. That notice procedure provided to the public was irregular.
Please confirm receipt of this petition opposing said application and petition
opposing the Chief Engineer’s recommendation; and please inform me of the date, time,
and location of the public hearing on said application; as well as any other information

that needs to be submitted to your office(s) prior to the public hearing.

Thank you.
Sincerely,
.‘l,\‘.
L e
72X L ' AdiMags | ¢ Agglen~
Aenny Peterson Danny Petgfson

51,,,{/4 I

rad Peterson

cc: Diane Best, Assistant Aftorney General



MARTY J. JACKLEY
ATTORNEY GENERAL

March 1, 2013

SENT VIA EMAIL

Jeff Hallem

Board Counsel

Office of Attorney General
1302 E. Hwy 14, Suite 1
Pierre, S 57501

Rodney Freeman, Jr,
PO Box 176
Huron, 8D 57350

Tim Bjork
112 W, Qak Street
Pierre, SD 57501

STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

317 N, Maln Avenue
Sioux Falfs, South Dakota §7104
Phone (605) 367-5880

FAX (605) 367-5686 GHARLES D. McGUIGAN
www.state.sd.us/atg CHIEF DEPUTY

Chad Comes Leo Holzbauer

PO Box 308 * PO Box 877

Madison, SD 57042 Wagner, SD 57380

Peggy Dixon' Everett Hoyt

3311 Hogan Court 4422 Carriage Hills Dr.

Rapid City, SD 57702 Rapid City, SD 57702

Jim Hutmacher

802 East 7" Street.

Qacoma, SD: 573635

Re: In the Matter of Water Permit Applications Pertaining to the Tulare Western Spink/ Hitchcock

Aquifer

Dear Board Members and Board Counsel,

Enclosed is a Prehearing Brief in the above referenced matter, I am also sending a
copy to all parties of record. .

Diane Best
Assistant Attorney General
Counsel for Water Rights Program



STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD
IN THE MATTER OF WATER }
PERMIT APPLICATIONS )
PERTAINING TO THE TULARE ) PREHEARING BRIEF
)
)

WESTERN SPINK/HITCHCOCK
AQUIFER

Several applicétioné were scheduled for March 7, 2013. The DENR issued a
combined report recoi‘ninending that they all be approved. This Brief explains the
current procedﬁra] status, the legal standard for the cases, and the history and legal
effect of previous proceedings in this aquifer.

Current Procedural Status.

Terry Wieting, Terry W'iet;mg filed Application No, 7373-2 in 2012. The Chief
Enginécf recommended deferral pending the outcome of a cancellation in this aquifer.}
Oscar, Inc. and Lenny Peterson timely intervened in September 201:2’T In December
2012 the Board heard evidence and granted the deferral, as recommended. Following
additional study, the Chief Engineer issued a revised recommendation of approval and
scheduled the matter for March 7. |

 On February 23 a group of petitioﬁcrs (Oscér Inc., and Danny, Léﬁnﬁr, and‘ Floyd
Pétefson) filed intervehtions ron a series of applicétidns includiﬁg Wieting and olthe:rs

listed below. The February 23 petition sought to invoke the automatic 20 day delay

' In December 2012, the Board cancelled a water permit authorizing
irrigation of 132 acres from the Tulare: Western Spink. Matter of Water Permit’ -
No 282-3, Renae Morog. The irrigation was discontinued several years ago and
the cancellation was not contested, Both the cancellation and the new permit
request from Wieting prompted another review of water availability.



provision under SDCL 46-2A- 4(9) for all the cases. The automatic delay is not
é.vailable at this stage of the Wieting case.? The Fébruéry 23 request did not indicate
that Wieting had consented to further delay and did not bririg the matter to a motion
hearing before Prehearing Chairman Hoyt. The time for hearing the Wieting application
is March 7’_.' As for the part of the petitions that §ought intervention, Oscar inc., and
Lenny Peterson were alreadjr parties. Danny and Floyd Peterson were not previously
parties and this is a late filed petition. The DENR has no objection, however, to their
intervention. |

Binger and Marshall Brothers Applications. Wayne Binger and Marshall
Brothe*rs filed eleven apphcatlons after the Wieting apphcatlons They were pubhshed
for the March 7 hearing date. The Petltloners properly mvoked the automatlc delay and
those matters cannot be heard on March 7. N o |

Oscaf, Inc. O'scar Inc. filed an applicatibn after Marshéll Brothers ahd Binger
and it was also scheduled for March 7. There are no interventions and no delay was
feque'sted. Tﬁis actually would put the Oscar Inc. ﬁfip]iéation _'ais bein.g‘ ﬁeard éarliér
thanb the Biﬁger ahd Marsh'éll'Brothers Appiic‘ations even though Oscar, Iné. applied
1ater. | - A o
| | Régafdless of the varying procedural status, there is one staff report. The Chief
Engineer rccorﬁméﬁa'é approval. "I‘he récofnméndation 1s based on a re{r{é;ed énélysis of

the Tulare: Western Spink/Hitchcock aquifer.

? Under SDCCL 46-2A-9 the automatic delay provision is only available to
delay a case when it is requested at least ten days before the published date of .
hearing which was in October 2012. Lenny Peterson and Oscar, Inc. already
invoked the automatic delay, causing the hearmg to be held on December 3,
2012.



Legal Standard.

The Board considers whether there is a reasonable probability (1) there is
unappropriated Wéter available for the Applicant’s propesed use, (2) the
propos_éd diversion can be developed without unlawful impairment of exiéting
rights, (3) the proj)osed use would bé a beneficial use and (4) the use would be
in the public interest. SDCL 46-2A-9. Each factor must be met and; the permit
must Be denied if the Aﬁplicant does.-not Jﬁeet its burden of proof on any one of
them.' In considering the first factor,.the Board must exarﬁine whether |
“according to the best information reasonably available, it is probable that the
quantity of water withdrawn annually from a groundwater source will exceed
the quantity of the average estimated annual recharge of water to the
groundwater source.” SDCL 46-6- 3 1,3 The w1thdrawal/ recharge issue is key
in thls case. The Board has rev1ewed the recharge/ mthdrawal issue for this
aquifer on several occasions and has, on at least two occasions, determined
thaf ’r;o additional water is avé.ilable from this Iaqui.fei-.'The a.na-lysis' has "no;v |
éhaﬁged and the Chief Enéineer now reéorﬁrﬁeﬁds approval of the new |
app-l'ications. |

Historv énd Effect of Previous Proéeedin,és |

In 2002 the Board heard a group of apphcatxons concermng the ’I‘ulare
Western Splnk / H1tchcock aquifer and cons1dered SDCL 46- 6 3.1. At that time,

the withdrawal/discharge issue was considered in terms of whether the

* Another part of SDCL 46-6-3.1 provides for a “greenhorn” exception to
the recharge/withdrawal consideration in SDCL 46-6-3.1, but it applies only to
applications filed by public water supply systems and is not applicable here.



guantity of water actually used would exceed recharge in one or more years if
the pending permits were granted. That ahalysis relied on a literal view of the
1anguage of SDCL 46-6-3.1 concerrring water use: “quantity of water
withdrawn annually” with the “average estimated annual recharge.” In other
words the practice was not to consider average withdrawals over the period of
record, since the term “average” was not used in connection with withdrawals
in the etatute. |

The Board undertook the analysis and found there was 3400 acre feet of
water available. Because average use had been calculated at 16 inches per
acre for this aquifer, the Board found that there was sufficient water available
for 1rr1gat10n of 2,654.4 acres of land.

" While the Board found there was suffi01ent water was available to
support several apphcahons, it held that eleven others should be deferred until
the 1n1t1a1 group had been fully developed to determme whether the |
recharge / Wrthdrawal analys1s would change By 1aw, the time for construction
of new waterworks is 5 years SDCL 46-2A-8. Therefore the Board requlred the
Ch1ef Engmeer to study the recharge / Wlthdrawal issue in the aqu1fer for the
perlod from 2002 2007 | -

| Followmg creation of this so~called “deferred hst” several other
appheatlons were ﬁled all of Wthh were then mcluded in the hst Accordmgly,
the Board considered the “deferred list” in December 2007. By then the
number of apphcatlons on the list totaled 32 1rr1gatron apphcatmns for over

6 OOO acres and one feedlot apphcatmn In the Matter of Water Permit



Application frqm the Tulare Aquifer (Findings of Fact, Conclusions of Law, and 3
Final Decision dated March 11, 2008) (referenced here as “2008 WMB
Decision™). The 2008 WMB Decision is attached. '

The additional study for thé 2002-07 period was presented. As part of
the 2002-07 analysis the Chief Engineer’s staff presented information on the 5
year period of study and on reported use dﬁring the period.

In undertaking the 5 year analysis the DENR witness avéraged withdrawals over
the five year period, with adjustments for unreported water use, 2008 WMB Decision , -
Finding 7 33. The Sixth Circuit Court had recently held, in a case involving another
aquifer, that the proper test under SDCL 46-6-3.1 should be an “averagc;’ of |
vlrith:dr'av;réls. réﬁhef than just deférmining whether the Withdraweils: would exceed
recharge in oné 01; iﬁdre yeéxrs or fafhér than éﬁcludiﬁg years of extfaordinary
precipitation iﬁ order to eétirﬁate norfnal yeé.rs. Hines v. S.D. Dept. of Environment and
Natural Resources, Stxth Judicial Circuit (April 29, 2005)( Tulare: East James aquifer).
The DENR witnéss eésentiallfy aﬁplied the Hines a‘veragirig methoa for the Tulare:
Wéstéfh Spink é;qlﬁifei' for the Aﬁvé.year period. ” |

Other evidence had already been pr:eéented for the peridd previous to 2002,
includ'mg water lllsage data previous to 2002, .Thé study of withdrawals did not inch,{de
averagiﬁg the pre;2002 water use because thaf Wa'S ﬁot 'ﬁart of the fﬁnﬁtil)ﬁ of thé |
2007 hearing, The 2007 hearing was to examine 2002-2007 data.

Ultimately, when the evidence was considered as a whole, the Board determined
that only 33 acre feet woui& be av;exiiéble for ne{v ifl;igatibn. 2008 WMB Deciéibn ,

Finding 9 33. The Board, found, however, that the 33 acre feet would be insufficient to



grant any of the applications at issue since they all sought to irrigate 100 or more
acres. 2008 WMB Decision , Finding ¥ 34,
Further, although a number of individuals argued that deferred list should

remain in place' for the future, the Board held that it lacked authority to do that,

finding and concluding as follows:

2008 WMB Decision , Finding 41: These applications should be denied and
the aguifer deemed fully appropnated The applicants may wish to maintain
their priority but there is no provision in the statutes to allow this.

2008 WMB Decision , Conclusion 15: This proceedmg mvoives applications
that were deferred by the Board (or in legal parlance “continued”) for
consideration after additional evidence. Each application was placed on a
list for additional consideration. The list was procedural and did not grant a
right of any kind to a water permit or a priority date.

2008 WMRB Decision, Conclusion 16; When applications are pending

consideration by the Board or permits have been granted for water use, the
applicable priority date relates back to the date of water permit application.
SDCL 46-2A-15. The “relation back” statute does not, however, operate to

allow priority dates to remain in place once water perrmt apphcatlons have
“been fully considered and denied.” - : =

2008 WMB Decision, Final Decision: The water permit applications listed -
above are hereby denied for the foregoing reasons. In particular, the

Western spink and Hitchcock Management Units of the Tulare Aquifer are
fully appropriated. :

The March 2008 decision was not appealed Unappealed administrative
decisions of thlS Board are “final decisions.” Jundt v The Hon. AP Fuller, 2007
S.D. 62 736 N W Zd 508 (unappealed Water. Management Board dec1smn :
cannot be appealed or reversed ina col]ateral case) The Supreme Court held
that “once an agency 'S adjudlcatmn has become ﬁnal it is no longer subject to
reconsideration” on those same facts, even by the Water Managcment Board.

Id. There is no ldhger a deferred list or a right to remain on & deferred list.



On December 15, 2011 a group of applications were filed simultaneously
by Lee, Jeffery and Allen Gatzke, and Bixler Farms. The Chief Engineer
initially recommended denial of these new applications because the Bogrd had
determined the aquifer to be fully appropriated in the 2008 case.

| However, upon further review, DENR witness Ken Buhler, examined
average withdréwals over the full period of record (1979-2011) based on the
Hines, rather than the five year average that had been used in the 2008
decision. That information, combined with an exhaustive analysis of irrigation
questionnaires and consideration of information developed since 2008
warranted a different analysis in these new cases. In light of this analysis, the
Chief Engmeer found that there was sufficient water available to recommend
approval of water permlts for the five out of the six pendmg apphcatmﬁs
Because the pnonty dates. were identical, the Chief Engmeer adv1sed the
apphcants that ore of the permlts would necd to be demed but he would
recommend that five be approved. The applicants settled for the five permits.
The ;se'ttlefnent exisressly provided thaf it would be“subject to public notice and
board review. Publication was made in June 2013 and there Weré: no
infervenors The hearmg was held in July 2013. At hearmg Lenny Peterson
was in the room, but he had not intervened and was not a party.

Although the Board had prev1ously found that the aqulfer was fully
appropriated, it was not bound to do so again. These were new applications

based on new facts for which res judic‘ataA did not apply. Interstate. Telephone



Cooperative v. Public Uttlztles Commission. 518 NWZd 749 (S D. 1994) The
Board accepted the settlernent |

Current .&p’phcatwns

The pendzng apphcatlons are yet a new round of apphcatlons Additional
etddy was performed and the staff’s analysis undertaken by Ken Buhler is
more -sophisticated ti'lan that previoursly ueed. After examining various
methods of analysis and study, the Buhler report relied on two significant new
pieces of information. First, he examined all of the well/test hole information
available rather than relying on and relating to work done in 1984 (Kuiper,
1984) to map the areal extent of the unconfined portion of the aquife_r.'
Aithough the Kdioer_ énalyeis h:éd beerrthe best av;_ailable analysis, the recent
Buhler enalysis is more specific and should be used. The Buhler analysis
results irra larger area than had been previously mapped and therefo.re
resulted in a larger total recharge number. Second when consrderlng the
rrlammum number of acres that could be wrzgated in hght of the
recharge/ Wlthdrawal ana1y31s he used a dlfferent method of calculatlon to
reﬂect average use. In llght of this ana1y31s more water is avaﬂable and the
Chief Englneer has recommended approval of the pendmg apphcauocs |

Diane Best _
Counsel for DENR
317 N. Main Ave.

~ Sioux Falls, SD 57104




CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct cbpy of the
Prehearing Brief in In the Matter of Water Permit Applications Pertaining to the
Tulare Western Spink/Hitchcock Aquifer were sent to the following by United

States mail, first class, sent from Sioux Falls, South Dakota, on March 1, 2013:

Wayne Binger Marshall Brothers

37923 183w Street Gary Marshall

Tulare SD 57476 : 19032 388t Avenue

' Hitchcock SD 57348

Ray Rylance

PO Box 227 - Terry Wieting

Watertown SD 57021 870 Beach Avenue NE
' Huron SD 57350

Todd Wiltkinson

PO Box 29

DeSmet SD 57231

Diane Best

Counsel for DENR

317 N. Main Ave,

Sicux Falls, SD 57104
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Farms

TL14N, RG2W

6352- | Lee Gatzke | 2.28 | 160 | T:WS |NW4 Sec 18, 8/8/02
3 T114N, RE3W

6353- | Lee Gatzke | 2.28 160 T:g | NE¥ Sec 6, 8/8/02
3 ' ' | T114N, Re3w |

6359- Darin, 2.0 160 | Tiws | Swy Sec §, 9/1s/02
3 Brett & T114N; R64W

.Chad Binger l 1 1

6360~ Darin, 2.0 160 TiWS | NW¥ Sec 5, 9/19/02

3 Brett & TI14N, RE4AW
Chad Binger -

6374= | Bixler '3.56 | 360 TiH | 8%, 8% NWy 12/5/02

3 Farms ' Sec 36, TLLSN,
_ -  {resw L

6460~ Gary 1.78° | 132 | T:Ws |NEW Sec 25, 1/20/04
3 Marshall ‘ o T114N, RE64W

6461~ Gary 1.78 132 | T:Ws |SEY Sec 25, 1/20/04
3 Marshall o | {Tii4n, Reaw

6462~ Gary 1.56 | 132 T:WS | 8WY Sec 34, 1/20/04
3 Marshall . | ) ) Vrrian, RE4AW

§463- Gary 1.56 | 132 | T:WS |BEY Sec 35, " 1/20/04
3. | Marshall . e - [riaak, reew

6594- | Riverside | 3.36 264 TeH (N "s.e-é:_ 29, 2/14/2005
3 Colony { -1 TLI2N, REIW ,

6660~ | Lee Gatzke | 1.85 | 136 | .T:H |E¥ NWY and W 9/12/05
3 NEY Sec -8,

| , _ 4 | TI14N, RE3IW

6661- | Lee Gatzke | 1.89 136 T:H | NWY Sec 6, 8/12/05
3 | T114N, R63W

6668- | Bixler 1.78 | --160 T:H | SWY Sec 25, 11/7/08
3 Parms ' ,  |7135N, REIW |

6669- | Bixler 1.98 | 160 T:H | 8wy Sec 24, 117705 . |
3 Farms _ 1 T115N, RE3W

6670- | Bixler 1.22 | 100 | TiH | w wyg NEY, w 11/7/05
3 SEY Sec. 6,




)

Tt

6671~ Bixler 3,56 320 T:H * | SEY Sec 22 and 11/7/05
3 Farms ' SW§ Sec 23,
' T114N, R63W
6687- | wWilliam | 2.0 | 140 | T:H |N¥W§ Sec 27, 1/27/06
3 Watson T114N, RE3W e
6688~ | William 3.0 140 | Tim | 8EX Sec 11, 1/27/06
3 Wateon T114N, REIW '
6689- | Michael 2.0 140 T:H | SWY Sec 18, 1/27/06
3 - Watson - ' T114NW, RE2W
6693~ | Lee Gatzke | 1.89 | 136 | T:WS {NEY Sec 13, 2/8/06
3 . | ., . K T114N, R64W '
5694- | Lee Gatzke | 1.89 | 136 | T:WS |swy Sec 23, 2/9/06
3 o o N TI14N, RE4W R
6695- | Lee Gatzke | 1.89 | 136 | T:WS |NWy Sec 28, 2/9/06
3 | _|maan, resw
6776- | .Allen 1.78 | 160 TR | W% NW§, 6% SWX | 11/13/2006
3 Gatzke Sec 14, TL14N, '
N ) REI - . |
6777~ | Jeffery 1.78 160 | T:H |MNWY Sec 13, 11/13/2006 |
3 - Gatzke T1L4N, R63W _
6829~ | Patvick 178 | 135 | TWS | SWH Sec 30, 2/27/2007
3 |Van Buskirk |, 7iew; me3w ‘ |
§830- |Matthew. | 1.78 | 135 | T:WS |NEK Sec 36, 2/27/2007
3 |van Buskirk ) T114N, R64W |
6841~ | Merlym 3.56 270 T:WS | SEM, NW¥ Sec 31, 2127/2007
3 |van Buskirk T114N, R63W '
6842~ | Mexlym 1.78 135 TiH | SEY Bec 4, 2/27/2007
3 [Van Buskirk TL13N, RE3W

2, - Ih,addition,.one applicationuBEeks authority to use water
for commercial purposes for a feedlot. That applicant is Marshall

‘Brothers, who filed Permit Application No. 6407-3 for 0.28 cfs from




e

the Tuiare Western Spihk Aquifer. The Marshall Brothers’

'application was filed on December 3, 2003,

3. Department of Environment and Natural Resources expert
James Goodman testified regaxrding the characteristics of the aquifer“_

at igsue, Goodman, a geological engineer, has studied groundwater

 issues and testified before the Board in various groundwatexy cases

for 32 years. He participated in studies published in 1982
(Hedges), 1983 (Hedges), and 1984 (Ruiper) which evaluated the area

and recharge rate of the aguifer at issue here. Goodman also relied

Sn'a-later study completed by L.J. Hamilton for @SGS in 1996. He
further relied on observation well information, water use.data filed
with the DENR, and his own knowledde and background.

4. The HitchcockLManégement Unit of the Tulare Bquifer is a
mostly égrfiCial outwash (s%ﬁd ahd gravel) a&uifer‘that is under
water table conditiona (notpartesian):and‘iies in Spink and Beadle

Counties. The Western Spink Management Unit of the Tulare Aquifer

congists of a mostly buried outwash (sand and gravel) that is under

predominantly artesian conditions and lies in Beadle, Spink, and

Harnd COunt;esw The-two,manageMent units are in one-aquifer and are
connected hydraulically. The distinguishing_factor is that one is
under artesian conditions and the other is not.. The Tulare

Hitchcock portion is adjacent and east of the Western Spink portion.




water in storage in Beadle, Spink aﬁd Hand Counties. The total
volume of water in storage for the Tulare Aquifer is 1.212 million

‘acre feet in Beadle, Hand and Spink Counties and the aguifer

5. The two manégement units are properly combined for
burposes of water administraﬁion because they.are hydraulically
connected and were formed at the same time. The water use from one’
managemeﬁt‘unit_would need to be considered to determine the effect
on the othser, |

6. Groundwater movement for the aquifer is generally from
southwest tQ niortheast in.éeneral over Spink éounty, the area
subject to consideration in thisrproceeAing.

7.  The Tulare Hitchcock Management Unit underlies 149,800

acres ‘and contains an estimated 693,000 acre feet of recoverable .

water in storage in Spink and Beadle Counties. |

8. The Tulare Western Spink Management Unit underlies 138,900 %
. o

acres and contains an estimated 519,330 acre feet of recoverable

underlies 288,700 acres. The totaliacréage is based on the Goodman
testimony and on a study published'iﬁ 1982”by the South Dakota.
Geological Survey and ahthored'b? Lynn Hedges. | |

9, The Board algé heard evidence on recharge rates, The
Hedgeg report included a range of recharge rates for the‘Tulare

Aquifer of 0.41 inches at a minimum and 1.66 inches at a maximum.
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Under this study, this range would result in calculated recharge

\somewhére‘ﬁetWeen 9,860‘acré feeE to 39,940'aére feet annually.
10. In the Kuipex study, recharge to the Tulare Hitchcock

Aquifer was estimated at 0.83 inches per acre per yeax. Using the

0.83 number as a recharge rate, the annual recharge volume of the

. Tulare Hitchcock Aquifer would be about 10,360 acre feet (0.83

incheg applied ovex 149,800 acres). .Applyipg‘the same‘0.83 inch
number to the 138;900 acres overlying the Western Spink Management
Unit, Goodman-caldulated a recharge wvolume Sf 9,600 acre feet for
that aguifer:

11. Witness Goodman examinmed the two studies and used the 0.83

mumber from the Kuiper study for his calculation of. average annual

,recharge. The 0.83 rate is algo within the range reported by
Hedges. Using the 0.83 recharge xate; Gcodmaﬂ‘esﬁimétes the average

annual rechargertﬁ the two management units of the aquifer at 19,960

acre feet (0.83 applied to 288,700 total acres).

12. Applicant Bixler pointed out that the Ruiper report listed

the acreage ovexlying the aquifer as 337,000 acres, zather than the

288,700 acres giveﬁ by Goodman (and as reported in’ the Hedges
study). Applicant éixler asserted that under the 357,000 scenario
there would be an additionél 6,000 acre feet of water available,
assuming the same recharge réte as that:uéed by Goodman. Bixler.

further asserted that this additional volume would accommodate
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irrigation of 7,000 acres éf land and woulé allow for all thé-watgr
pérmit applications in this»proceeding to-be granted. Assuming thé
337,000 éhould be adppted,,however; the additional acre feet of
recharge wOuid be‘3,440-AF and not 6,000 AF. More specifically, the
additional acreage would be 48,300 acres (337,000 acres minus
288,700 acres). The 48,300 acres would produce 40,089 inches of
recharge water using the rate of b,BB_inches:pér-acre~ The 40,089

inches of water is 3340.75.acre feet of recharge. This number would

'only acconmmodate irrigation of 3556 acres based on the average
application reported by irrigators for this aquifer in the last five

years, 11.27 inches.

13.. Regardless of‘the foregoing, however, the 288,700 number

rather than the 337,000 number should ba used. First, it is

" undisputed that the Tulare Aquifer is mostly outwash (water

;nfiltxating sand and‘gxavei dep§sits), ‘The groundwater is: mapped
baséé on tes;:hoies and expért,calculationé’based on the test ﬁole
data and geology of the area, Thé Béard recognizés that the
calcﬁlaped drea overlyihg'aﬁjaquifér'may-éary as to the extent of
fringe areas and as to whether thererére areas with;p the mapped
exterior boundaries‘éf the agquifer that do not exhibit aquifer
Characteristics-(i.e. pockets or lineal areas where wells would be
unable to prcdgcg_groundwater)- S%cond, the numbexr used by Goodman

was the known and conservative number. The Board credits the
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testimony of Goodman, who participated in both studies. Goodman is

ap expert with 32 years of experience and no'othér expert testified
in thig proceeding.

14sf-?fior to Eeéember.zooz, permits were authgrized from these
management units for a total combined diversion rate of 247.67 cfs
for’irrigation of 20,681 acres. In December 2002, the Board
conducted a hearing on'sevefgl new appliéationsl .Agter‘hearing thg
evidence, the Board granted eieven of the additional peimit
applications and continueﬁ or deferred tﬁe rest., Thé pérmihs that
were granted in 2002 totaled 35.33 c¢fs for irrigation of i,654.4
acres.

15, DENR expert:James*éoodman.testified at.tﬁé 2002 hearing.
He testified that the Waﬁer still available from_the_ﬁWo management
uﬁits=was:iﬁ the range of 3,400 acre %eet annually.' The 3,400 acre,
feet volume was then Consi&ered‘iﬁ.light cf—the-volume nécessary for
irrigation on a per acre-baéis, In 2502 the average pe;.acre.volume
used for,irrigatiﬁn-in this avea was 16 inches per year. Using 16
_inchééfﬁerffear pexr acré'as the-critepia, the Board held. that the
3,400 acre feet of available wéter coﬁld béibeneficially used for
irrigation of about 2,550 aqres;- New ‘permits were dranted
accordingly.

16. ‘The'éleven new permits that were granted at the December

2002 hearing were granted in order of the date of application. The

8
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- been granted and actual watér use had not been reported. (Based

remaining eleven applications, filed later than the ongs'phat were

granted, could not be granted at that time.

‘pProposed ‘facilities. Further, the Board had recently granted a
number of other permits for the same aguifer. The actual use from

those permits was unknown in 2002 due to the fact they had‘recently'

this. sitliation

;lﬁ&en%Whﬁﬁfﬁﬁéfhiﬁf ppiiéaffons wé%gﬁﬁe-ayed%féfﬁfi065?€§§§ﬁ“¥gf
18. Nine of those eleveﬁ applications are th?-firstlﬁ

applicationg aé issue in.theabove lisi. Two of the eleven

applications at issﬁé in 2002 were later withdrawn arid ére_not at

issue here (ﬁpplication 6381-13 (Randy Puffer) and Application

§361-3 (Darin, Brett, and Chad Binger)).

19. Additionalrwaﬁer‘permit-applications were filed during the
period f£rom 2002 to 2007, all of which were continued by the Board
for the same reason and constitute the remaining applications in the

above list. All were heard by the Board in December 2007,




[
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20. In the meantime;'cné of the successful 2002 applicants,
Allen Gatzke, filed a request to tfaﬁsfer a permit he'haé obiained
as a result of the 2002 decision (Water Permit N@: §339-3) to other
acreage that:hadbﬁeen the subject'of.dne of the unsuccessful
applications ét the‘same>2002 he%ring (Wwater Permit Application
No. 6348—3).“ In doing éo,'Gatzke.sought to “f£lip flop” the new
perm}t for aniapplication that had been deferred., The Board granted
thg transfer of Water Permit No. 6339-3 from the land originally.
éermitted, allqwiﬁg for use of the water on the acreage*réquested by
Gatzke, The Board dete?mined, however,.that the land from which ;he
water permit-hgd‘been‘txansﬁerfed cculdrnqt-be'then placed on the
deferred list as a pending application. Gatzke did not appeal. .

Gatzke latéer took ekception'to this resclution and, in early 2007,

_scught ah additional permit (Application No. 6776-3) for the land ia

queation and yrequested that the applicgtién?be-coﬁsidered as though
iﬁ‘was'filed in 2002. The Board ruled thét the matter should be
continued to Dééember 2007‘and ccnsidareé at‘that time.‘ §§E'Water
Management Boaxd Findings of Fact and éonclusioﬁs of Law dated
Maf 9, 2007, | | |

21. 1If Allén Gatzke wés‘successful in his requeét for
consideration of the 2007.applicati0n as though-it was a 2002
application, the application would have been much higher on the list’

of deferred or continued applications and arguably would have been

10
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more likely to be granted under a “first in time, first in right”
theory. Based on the‘Boafd's'Findings:of Fact and Conclusions of
Law herein, none of the acreage at any place on the pending list
should be granted. Accordingly, there is no need to consider Whét
the proper priority date would be fér this Allen Gatzke application.
since it would.be denied in any event. |

22, Test well data is iimited'for thege applicatioﬁs.
However, Eﬁere ig sufficient information available from the Hedges,
Kuiper, and Hamilton stuéies,-the obéerQation Qells, and other wells

in this area to evaluate these applications. The aguifer should be

present under these sites but test holes would be needed to

deﬁermihe‘the-thickness of the;aquiferifar.well design purposes.
There ig a good chance that the‘sénd and g;avel thickness may not be
sufficient to develop a singlé-iirigatioanell at some of these
sites and may require two or three wells to_obt#in enough water to
opera;é‘a,ét;ndardhcenter pivot.

23. The Water Rights Program monitors 24 observation wells
completed into the Tulare Hitchcock Management Unit and 26
obsérvaticﬂ wells Eompleted_in;o the Tulare Western Spink Managenent
Unit, all iﬁ‘Spink énd Beadle Counties. The Board ex%mined
hydrographs for selected observation wells (SP-56G, SP-53B, BD-77A
and BD-66A) which were included iﬁ tﬁe.repﬁxt filed by the Water

Rights Program. According to the hydrographs (and DENR expert

11




witness James Goodman), water levéls in both areas rise duxing wet
YearS‘(recharge) énd grad&al;? dec¢line dgring dry years. Also, the
effects of pumping are obvious where the aquifer is under artesian
conditions. |

24. The'cqmbiﬁéd water use for both areas of the aquifer was
eiamined; Actual use was b;sed on use reported by irrigators on an
annugl basgis. Although démestic use and some commércial uge exists
for this aquifer; those uses are not reported annually. The vast
'majority'OE the use is for irrigaticp. The DENR presented
irrigation water use for the period 1979 through 2001 in its initial
report presented in 2002. As stated'above, the Board determined
that the historical water use would not ref;ect.the actual use of
the water starting in 2002 due to.anticipated‘naw construction for
irrig;;iqn@ . '; ‘

25. The pexigd'zcez to 2006 was‘eXaminedAin'the secoﬂd report
presented in 2007 and_the“reported actual irrigatlon use was for
following: |

2006 -w’i8f573:acr¢ feet

2005 ~-*15,669 acre feet

2004 -- 15,187 acre feet

2003 -~ 19,397 acre feet

2002 ~- 18,649 acre feet

12
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26; Based on the expert testimony of DENR expert Goodman, the
five years 1isted’above is a good peried’of record where developmént
of the aqﬁifer'has been held relatively steady. This.teétimony was
undisputed. |

27. 'The Board also heard testimony regarding precipitation
data for nearby weather stations..‘Redfield is just ‘a four to five
miles t6 the northwest, Raymond is sbout 20 miles northeast, and
Huron ig about five mileS'torthe gouth. These three gites surroupd
the area of the aquifer. The long-texm record,f;r ﬁaymohd indicates
an average of 20.23 inches per year, for Huron the long-term average
is 20.90 inches per year, and the Redfield site does not have
sufficient data for a good long-term aferage. The  precipitation
totals forlzoos and 2004 are greater than the normal and less than
normal for”ébdGi 2003, and 2002.° The watér use records are.also
g:eaﬁer in'thoseAd¥ier years (inches-pe: year). Overall this data
indicates that precipitatibn for this five-year period was average
to slighbly below the 1oﬁg-tefm average:; Based on the expert
teébimdny, when.precipitation is average, water use should also be
average. This conclusienrwas not diéputed at heariﬁg,’

28. The reported Qater use forjirrigation frowm these
management units for the last five yeara_haS'been a total cumulative

use of 87,475 acre feet or an average of 17,495 acre feet for each.
year.

13




28, Rechaxge to the managsment units in question has been"
estimated to be 19,960 acre feet annually.
30. Based on the five-year average of water use, the recharge

of 19,960 feet annually‘is_hore than the average annual water use of

17,495 feet annually. However, the total water availability muist be

adjusted to fadtor in water that wés authorized but. unreported
(failure Sf landéwner to repért irrigétion annually ber DENR rule)
or not yet developed (waterworks. not yqtvconstructed or put to }
beneficial use).hialﬁhough the five-year éeriad wag useful to

analyze newly permitted construction and use, a gmall number of the

permits had not yet applied water to beneficial use.

31. The adjustmelt was made by caleulating the average inches

- of water used per acre for those lrrigators that actually irrigated
-and réported their use during the fivesyear period, The adjustment

then assumes that the same volume {average number of inches of water

applied per aCre)'wculd be used on the unreported or undeveloped
acreagesf..This agsumption is based on the fact that the same
geographic locatiop'and same precipitatie; data would resuit in the
same number of inches per acre. The vastrmajoriﬁy-of the watex uée
was reported, s#o the expectation that thée remainder would use the
séme qﬁantity is well-grounded. Using this rationale, the total
water use for the two managément'units‘would bé*&&justed upwards as

followa:

14




1,656 AP added to 18,573 AF in.2006 for a total of 20,269 AF

2,010 AF added to 15,662 AF i# 2005 for a total of 17,679 AF
2,307 AF added to 15,187 AF in 2004 for a total gf 17,494 AF
3,010 AF ‘gﬁded to 18,397 AF in 2003 for a total of 22,407 AF
3,136 AF added to 18,649 AF in 2002 for a total of 21,785 AF
32, After;making the foregoing adjﬁétments to each year’s
water use for unreported or undéVeloped water not uéed for ;hat
veaxr, the Eot%l'qumulative water ﬁse for the period would then have
been 99,634 acre feet or an average of 19,927 aqpe feet per‘yea?.
33. ‘The water use of 19,927 dcre feet per year total was
considered in determining whethexr water was available for the

permits in question. Water‘availabilit9 is calculated by

subtracting the average calculated use per year (19 927 acre feet

pex year) from the recharge (19,960 acre feet per year) The sum is
33 acre feet. |

§4, The 33 acre feet would be ingufficient to grant an}‘of phe
applications at issue in this prpceedihg; The irrigétion-
‘applicapipn that was filed first in timetamong the applications
considered here (6544«3)'sought to'irrigate 160 acres, clearly
needing well in excese of 33 acre féet. In fact, of all the
i;rigatibn applications in this proceeding, the one éeeking to
lrrlgate the smallest area of land was appllcatlon 6670~ 3lwh1ch

sought to 1rrlgate 100 acres, Given the acreage involved and the

.
——
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small quantlty of watexr avallable, the Chief Englnear recommended
that no new water permits be granted for irrigation. The Board
agrees with the recommendatipn. The amount of wéter would also be
Insufficient for a livestock feedlot -as requested by Marshall
.Brothers; Granting a small, clearly‘inadequate quantity of waﬁer
for ir;igation would result in use of water that is not beneficial
for irrigation,l

35. The foregoing findings are based on recenf average annual
water use for irrigation as éeported By irrigators (as addjusted).
‘The water use is not calculated by simply calculating the total
water use stated dﬁ all water permits for irrigation, which would
resulﬁ-in_a.i&rger‘ndmberi Using the maximum.water use stated on
'the permlts would not be representative of actual use because the
PerMIts are for the maxiMum diversion rate or peak uame for each
permit; Using the reported‘aéreaga reflects the varying adtuai
water use. Use of actual caidulated &ater'use is correct for the
purpose of examining water a?ailébiiity

Béi In addltlon to the availabillty of water, this Board is

lso required to con51der whether usge of the water for irrigation,

as proposgd, would‘advgrsely_lmpair exlsting water rights. There
are a total of 138 Qater permits/rights from the Tulare Western
Splnk and Tulare Hztchcock Management Units for lrr;gatlon of 21,339

acres located in Spink, Hand, and Beadle Counties. Interference has.
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not besen a concern in the area of the Tulare Hitchcock Aquifer.
This aquifer is under water tagle;conditicns and significant
drawdown does not extend very far from,the‘productipn well,
Ho@ever; wheré the équifer is confinéd in the Tulare Western Spink

area. of the aquifer, drawdown does occur and doeg cause

interference. At this point in time this interferénce has not been

adverse. The water - level record is very good and development
appears to. have had very little overall 1mpact on the agquifer,

37. The precipitatlon data indicates that the five-year period
of record was about average or slightly below averags for
precipitation during the 2002 through 2006 time period. The water
use during that time period would be expected té also represent an
average.

'38,. Sdme areas of"thezaquifer'gecharge'more thin other areas.
This has to bé conéidéred when issuipg permits for transferring
acres or drilling additional wells. Well spaciﬁg ﬁay ba more'pf an
issue_in those areas of artesian conditions or in those areas where
saturated .thickness is thin.

39. There is domestic use from these maﬁégement unitsibut that

use is not estimated. That amount is assumed to be relatively smail

-compared to the irrigation use.

40. Because this Board finds that there is a lack of

avallabillty of water and has determined that the applications
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should be denied{ it need not consider whether the water use for
.irrigatibn would be in the public interest or whether the water use
would be a beneficial use. Although irrigation is generally
considered to be a beneficial use, using 33 AF for'ahy of the
applications at issue in this proceeding would be inefficlent and

would not regult in a beneficial use.

41. These applicatlons should be denied and the aquifer deemed

| CONCLUSIONS OF LAW
i; The Board has jurisdiction of this matter,
2.. In oxrder for the Board to grant permits to the applicants,
thé appllcants have the burden of proof and must ghow that they neet

¥

the Crlterla for obtalnlng the permits.

3. The standard for determinihg'wﬂéﬁher the water pexmits at
iss#e here should be granted is governed by SDCL 26-2A-~§ énd SbCL
46-6-3.1,

gL e 46-2A-3 requlres that the Board determlne whether
there is & reasonable probablllty that there is unapproprxated water
évallable for the Applicants’ proposea uge. Because thevwater
permits at igsue here are groundwatér applicatiOné, the Board must

consider SDCL 46-6-3.1 when determlnlng avallabllity
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5. When considering the standard in SDCL 46-6-3.1, there are.
EWo numbers at issue: (a) the quantity of water withdrawn annually -
and (b) the quantity of the average estimated recharge of water. As
of 2002, the water use and development history of the aguifer
indicated that these management units:were_very‘close to being fully
apperriatedybasedﬂen.SDCL 46-~6~3,1, Acccréingly, the Board dglayed
heariﬁg on the‘foregoing-gppliéations because it wis unable to
determine wﬁether iss;an¢e ofpermits, as regquested, would'be
consis&entewiEﬁ SDCL 46-6-3.1

| 6. in analyzin§ thesé two numbers, the average estimated

recharge ig at isstie, not the maximum or minimum recharge rate,

Accordingly, the 0.83 rate per acre thit was used in the Goodman

analysis is the proper rate.
7. The=avérage:;ctdal water use was'properly calculated for

the period over the last five years. Average use for earlier years

. did not reflect as many permits as were in existeﬂtegduringlthg last

five years. Barlier data wéuld not be representative of average use

whén considering that a number of new permnits were igsued allowing

the'average to inerease. Further, the actual use over the five-year
period wasrpropeily adjusted to account for undeveloped and
unreported permitted‘acfeage:when it is assumed that the actual use
of undeveloped and unreported permitted acreage will be consistent

with the actual use of other repoxted acreage.
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8. Because the actual aéerage use of water essentially equals
the average recharge‘rate, BDCL 46-6-3.1 cénstrains the Board from
grantihg'the applications. .

9. : Given the foregoing analysis of SDCL 46-5-3.1, there is
not a reasonable probability’ﬁhat there is unappropriated water
avéilable for the Applicants’ proposed use as conteméléted by 8DCL
746~2A~91I‘Although exparﬁ Gobdman testified aé to the.possibility
that 33 AF may béravailableffgr_a water appropriation from the
_aquifer,=£hi5“£igure"is‘ektremely small when considering the gcale
of irrigation,involééd.‘lFor all_practiCai purposes, any
appropxiation at al} would be inconsistent with SDCL 46-6-3.1.

10. Aiihough the applicants agsert that the area of the
dquifer ig larger than the DENR witness asgerts, they havg not
presented sufficient évidence to demonstrate that'auqh quantity of
water is actually available. |

11, Under SDCL'46~2A-9,'the Board must a;so.con;ider three
Jothér factors in addition to whether there is -unappropriated water
available. Those‘thfée~factors-aref {a) whether the bropésed
diversion can be aevelépeé without unlawfal ipairment of existing
rights, (B)’whether the proposeé“uSe is a beneficial use and
(¢y whether the proposed use is in the:pubiic~interest.

Board camniot grant any of the pefmifs requegted due to the

20
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unévailability of water and thé application of SDCL 46-6-3.1, there
ig no need to congider the remgininglcriteria.

12. The Board recognizeslthat'it is possible that some qr all
of the propoged diversibns could be,deQEIOped without.unlawfql
impairment of nearby existing rights. ' To analyée this igsue fér
each of the water rights would require individual consideration_of
nearby-competing'wellsx The Board need-noﬁ consider this factor,
however, because'it»has already determined that there is not water
available from the watér in'génerél,

13 This Board did not consider the public interest criteria‘
. and no evidence was ehﬁered on that aséectu Howéver, due to the
determindtion that ijo water is available, the public interest issue
needunot be. considered.

14. Beneficial use is the final criteria in SDCL 46~2A-9,
SDCL 46-1-4 requires_;hat South Dakota's water resources be put to
beneficial usé to the fullest extent of whichhthey éfercapable.
Further, the "beneficial use' criteria for consideration of thé
water permit in this case requires consideration of the best
utilization of the water~3upply. fhese legal requirements cannot be
met here for two reasohs. First the Legislature has determined, as
Ca statutory_mattér, that mining water from aquifers is not a
Beneficial“uSe of therwatef source. S8SDCL 46-6¥§:i5'.3econd in ﬁhé

event that 33 AF is available, the use of such a small quantity of
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water would not be beneficial to the applicant irrigators or to
Marshall Brothers fgr its confined animal feéding operétion. Wwith
reSPGEt to irrigation, the Board notes that SDCL 46-5-6 generally
provides for a maximum annual volume of water of up to 2 acre feet
per acre deliyered to the land for irrigation. More particularly,

in the geographic area in guestion here, thg average actual volume
applied pér acre runs from.10;13 inches in average years; The 33
aére feet iS‘wholly-inaaequéte for-any'of the applications here {(all °
- of which involve land:of at least 100 -dcres) and would not be o
beneficial for any of the applications here. The Chief Engineer
recommended that the 33 AF should‘nOt,be,approprigtednfor any
irrigatgru ‘None of the appliaaﬁts took isgsue at'heariﬁg with the
Chief Bngineer's c¢onclusion that if there are only 33 AF ava%lable,
‘that amount need not be appropriétgd. |

15, roceeding. involves applications that,wergjdeﬁ§§¥¢§

16. Wheén applications.are'pending consideration by the Board
or permits have been granted for water use, the applicable priority
date relates back to the date of water permit application. SDCL

46-2A-15. The “relation back” statute does not, however, operate to
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allow priority dateg to remain in place once watex permit
ap;plic‘:atio'ns have been fully considered and denied.

17. The Allen Gatzke request for placement of the 2007 permit
on the deferred list as a 2002 application née’d not be considered
insofar as the éuéstion is moot.

FINAL D_E}CISION

The water peéermit applicajtiOns_ listed abo'v_e are. h‘efeby denied
ﬁoi‘ the .f-orego‘ing i‘easéns. .I'n particular, the Westexn Spink and
Hitcheock Management Units of the ;I‘ulég:fe- Aquifer are fully

approﬁriatedi
Dated this // day of _ W"W'CML‘ , 2008,

BY THE BOARD:

-

14303 _jphidhy
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z‘_ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKCTA 57501-3182

GREMFA[:ESGHWPMES April 3, 2013 denr.sd.gov
NOTICE
TO: Wayne Binger Marshall Brothers
37923 183" Street Gary Marshall
Tulare SD 57476 19032 388™ Avenue
Hitchcock SD 57348
Ray Rylance | Floyd Peterson
PO Box 227 Oscar Inc
Watertown SD 57021 209 27" NW

Huron SD 57350

FROM: Jeanne Goodman, Chief Engin
Water Rights Program

SUBJECT:  Scheduiing of Hearing on Water Permit Application No. 7551-3 - Wayne Binger,
Application Nos. 7570-3 thru 7575-3 & 7637-3 thru 7640-3 - Gary Marshall/Marshall
Brothers and Application No. 7620-3 - Oscar Inc.

A petition was submitted to Water Permit Application No. 7551-3, Wayne Binger and Application
Nos. 7570-3 thru 7575-3 & 7637-3 thru 7640-3, Gary Marshall/Marshall Brothers. The petition was
filed in response to the Notice of Hearing published February 13, 2013 in the Redfield Press and The
Plainsman scheduling a March 7, 2013 hearing before the Water Management Board on these
applications. The March 7™ hearing was then postponed pursuant to SDCL 46-2A-5 based on the
petition filed by petitioners.

In addition, at their March 7™ meeting, the Water Management Board deferred consideration of Water
Permit Application No. 7620-3 filed by Oscar Inc. in order to consider this application in conjunction
with the above listed applications seekmg to appropriate water from the Tulare:Western Spink
Hitchcock Aquifer.

On March 22, 2013, Raymond Rylance submitted a letter (copy enclosed) withdrawing his clients
objection to the Binger and Marshall applications listed above. The applications will now be treated as
uncontested and the Department of Environment and Natural Resources will ask the Board to rely on
the March 7, 2013 testimony of Ken Buhler regarding water availability.

The Water Management Board will conduct a hearing to consider Application Nos. 7551-3, 7570-3,
7571-3, 7572-3, 7573-3, 7574-3 7575-3, 7637-3, 7638-3, 7639-3, 7640-3 and 7620-3 at 9:30 AM
(Central Time) on Thursday, May 2, 2013 at the Floyd Matthew Training Center, Joe Foss Building,

523 E. Capitol Avenue, Pierre SD. Future notice will be provided to all patties if there are changes to
the hearing time.



Applicable provisions of the Notices of Hearing published February 13, 2013 in the Redfield Press and
The Plainsman apply at this hearing,

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General
Todd Wilkinson, PO Box 29, DeSmet SD 57231

enclosure



CERTIFICATION

I hereby certify that on April 3, 2013, T have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated April 3 , 2013,
regarding scheduling of the hearing for Water Permit Application Nos. 7551-3, 7570-3, 7571-3, 7572-
3,7573-3,7574-3 7575-3, 7637-3, 7638-3, 7639-3, 7640-3 and 7620-3with enclosure, as addressed
below:

Wayne Binger Marshall Brothers
37923 183" Street Gary Marshall
Tulare SD 57476 19032 388" Avenue

Hitchcock SD 57348

Diane Best, Assistant Attorney General — Ray Rylance

317 North Main Avenue PO Box 227
Sioux Falls SD 57104 Watertown SD 57021
Todd Wilkinson Floyd Peterson
PO Box 29 Oscar Inc
DeSmet SD 57231 209 27" NW
Huron SD 57350
"Gail Jacok{‘spﬁ '

Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

rd
Sworn to, before me, this 5 day of April, 2013

/(d/wn ,Mwé

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

'y KAREN SCHLAAK
3 NOTARY PUBLIC
State of South Dakota

-

%

Y 77




John C. Wiles, P.C.
Raymond D. Rylance, P.C.
Rebecca L. Morlock Reeves

Jeffrey P. Hallem
Attorney General's Office
1302 E Hwy 14 #1
Pierre, SD 57501

Timothy G. Bottum
PO Box 1025
Mitchell, SD 57301

Diane Best

Attorney General's Office
317 N Main Ave

Sioux Falls, SD 57104

Eric Gronlund

WILES & RYLANCE

ATTORNEYS AT LAW
3 East Kemp - Suite 200
P. 0. Box 227
Watertown, South Dakota 57201-0227
(605) 886-5831

FACSIMILE
(605) 886-3934

E-MAIL:
rdr@wilesandrylance.com

- March 22, 2013

. Department of Environment and Natural Resources’

PMB 2020 Joe Foss Bldg

523 E Capitol
Pierre, SD 57501-3182

Re:  Wayne Binger Permit #7551-3
Gary Marshall Permits #7570-3 through #7575-3 and #7637-3 through 7640-3

Dear Folks:

RECEIVED
MAR 25 2013

WATER RIGHTS
PROGRAM

On behalf of Oscar, Inc., Lenny Peterson, Danny Peterson and Brad Peterson, as their aﬁomey in
this matter, we hereby withdraw their objection to the above-stated applications as set forth in §he|r
letter of February 22, 2012 (obviously a typo), and their letter dated February 22, 2013 submitied
by Todd D. Wilkinson and Gary W. Schumacher on behalf of Lenny Peterson, Danny Peterson,

Brad Peterson and Oscar, Inc.

RDR:bjs
CcC. Lenny Peterson
Todd Wilkinson

Very truly yours,




| DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

(AT ACES GREAT PLACES.

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7640-3, Marshall Brothers

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources conceming
Water Permit Application No. 7640-3, Marshall Brothers c/o Gary Marshall, 19032 388
Avenue, Hitchcock SD 57348.

The Chief Engineer is recommending APPROVAL of Application No. 7640-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under
this Permit shall control his withdrawals so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water
rights.

2. The wells authorized by Permit No. 7640-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shail comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See January 30, 2013 report on apphcatlons from the Tulare: Western Spink/Hitchcock
for additional mformatlon

Garland Erbele, Chief Engineer
February 7, 2013



REPORT TO THE CHIEF ENGINEER
ON

WATER PERMIT APPLICATION NO.7373-3
TERRY WIETING

WATER PERMIT APPLICATION NO.7551-3
WAYNE BINGER

WATER PERMIT APPLICATION NOS. 7570-3, 7571-3, 7572-3, 7573-3, 7574-3, 7575-3
7637-3, 7638-3, 7639-3, & 7640-3
GARY MARSHALL-MARSHALL BROS.

WATER PERMIT APPLICATION NO. 7620-3
OSCAR INC.

JANUARY 30, 2013

Water Permit Application No. 7373-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cubic feet of water per second (cfs) from two wells to be completed into the Tulare:
Western Spink/Hitchcock aquifer. The wells are to be located in the S SW'% Section 16,
T113N-R62W and are expected to be approximately 75 feet deep. This application proposes to
irrigate 160 acres located in the SW% Section 16, T113N-R62W.

Water Permit Application No. 7551-3 proposes to irrigate 90 additional acres from the well
authorized by Water Right No. 470A-3. This application proposes to irrigate 90 acres located in
the NE!, N ¥4 SE% Section 36, TI115N-R65W from the existing well with no increase to the
- developed diversion rate. Water Right No. 470A-3 authorizes 1.56 cubic feet of water per
second (cfs) from one well completed into the Tulare: Western Spink/Hitchcock aquifer (130
feet deep) located in the NE4 SE% Section 36 for irrigation of 136 acres located in the SE%
Section 36, T115N-R65W.

Water Permit Application No. 7570-3 proposes to appropriate water at a maximum diversion rate
of 3.56 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located in the center of the NW¥ and the center of the SW% Section 1,
T113N-R64W and are expected to be approximately 80 feet deep. This application proposes to
irrigate 280 acres located in the W %2 Section 1, T113N-R64W.

Water Permit Application No. 7571-3 proposes to appropriate water at a maximum diversion
rater of 1.78 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock
aquifer. The wells are to be located near the center of the SE% Section 4, T113N-R64W and are
expected to be approximately 80 feet deep. This application proposes to irrigate 160 acres
located in the SEY% Section 4, T113N-R64W. -

Water Permit Application No. 7572-3 proposes to appropriate water at a maximum diversion
rater of 1.78 cubic feet of water per second (cfs) from a well to be completed into the Tulare:
Western Spink/Hitchcock aquifer. The well is to be located in the center of the SW% Section 34,
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T114N-R64W and is expected to be approximately 80 feet deep. This application proposes to
irrigate 140 acres located in the SW 1/4 Section 34, T114N-R64W.

Water Permit Application No. 7573-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located near the center of the NW%4 Section 27, T114N-R63W and is expected to be
80 feet deep. This application proposes to irrigate 160 acres located in the NW¥ Section 27,
T114N-R63W.

Water Permit Application No. 7574-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NE% Section 35, T114N-R64W and is expected to be
approximately 80 feet deep. This application proposes to irrigate 160 acres located in the NE
Section 35, T114N-R64W.

Water Permit Application No. 7575-3 proposes to appropriate water at a maximum diversion rate
of 3.56 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located in the centers of the SW¥ and SE% Section 36, T114N-R64W and
are expected to be approximately 80 feet deep. This application proposes to 1rngate 280 acres
located in the S Section 36, T114N-R64W.

Water Permit Application No. 7637-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer, The
well is to be located in the center of the SE!4 Section 25, T114N-R64W and is expected to be
approximately 80 feet deep. This application proposes to irrigate- 135 acres located in the SE%-
Section 25, T114N-R64W.

Water Permit Application No. 7638-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
~ well is to be located in the center of the SE'4 Section 18, T114N-R63W and is expected to be
approximately 80 feet deep. This application proposes to irrigate 135 acres located in the SE 1/4
Section 18, T114N-R63W.

Water Permit Application No. 7639-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NW % Section 3, T114N-R64Wand is expected to be
approximately 80 feet deep. This application proposes to irrigate 135 acres located in the NW4
Section 3, T114N-R64W.

Water Permit Application No 7640-3 proposes to appropriate water at a maximum diversion rate
of 1.78 cfs from two wells to be completed into the Tulare: Western Spink/Hitchcock aquifer.
The wells are to be located near the center of the SW% Section 8, T113N-R62W and are
expected to be approximately 80 feet deep. This application proposes to irrigate 160 acres
located in the SW % Section 8, TI13N-R62W.

Water Permit Application No. 7620-3 proposes to appropriate water at a maximum diversion rate
of 1.94 cfs from a well to be completed into the Tulare: Western Spink/Hitchcock aquifer. The
well is to be located in the center of the NE!% Section 32, T115N-R63W and is expected to be



approximately 60 feet deep. This application proposes to irrigate 136 acres located in the NE%
Section 32, TI15N-R63W.

AQUIFER: TULARE: WESTERN SPINK/HITCHCOCK

The Tulare: Western Spink/Hitchcock aquifer was basically considered fully appropriated in
2002 and the amount of development in the aquifer has not changed appreciably since 2003. A
number of water permit applications were denied or withdrawn between 2002 and 2011. Six
applications to appropriate water from the Tulare: Western Spink/Hitchcock aquifer (No. 7288-3,
No. 7289-3, No. 7290-3, No. 7291-3, No. 7292-3 and No. 7293-3) were filed with the DENR-
Water Rights Program in December 2011. Based on a DENR-Water Rights staff analysis of the
aquifer (Buhler, 2012a) and a stipulation between parties, Water Permit Application No. 7288-3
was withdrawn and the appropriation requests of the five remaining applications were reduced.
Following a July 11, 2012 hearing, the Water Management Board approved water permit
applications totaling an amount of water approximately equal to the probable quantity of water
remaining inappropriate from the aquifer.

Water Permit Application No. 7373-3, Terry Wilting, was received June 14, 2012, and Water
Permit Application Nos. 7378-3 and 7379-3, Riverside Historian Brethren, were received June
29, 2012. Water Permit Application Nos. 7373-3, 7378-3 and 7379-3 proposed to irrigate an
additional 565 acres from the Tulare: Western Spink/Hitchcock aquifer. Based on the 1979-2011
average annual irrigation application rate for the aquifer (i.e. 9.32 inches per acre per year)
(Buhler, 2012a), the average annual withdrawal associated with these applications would be
438.8 acre-feet per year.

Based on the April 2012 analysis of the aquifer, the Chief Engineer recommended denial of
Water Permit Application Nos. 7378-3 and 7379-3 because the best available information
indicated that approval of these applications would cause the estimated average annual
withdrawal from the Tulare: Western Spink/Hitchcock aquifer to exceed the estimated average
recharge to the aquifer. South Dakota Codified Law (SDCL) 46-6-3.1 requires that “No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.” The applicant did not oppose the Chief Engineer’s recommendation
and pursuant to SDCL 46-2A-3 the applications were withdrawn from consideration.

The Chief Engineer recommended deferral of Water Permit Application No. 7373-3 pending the
resolution of an existing water right (No. 282-3, Renee Veskrina Morog) appropriating water
from the Tulare: Western Spink/Hitchcock aquifer that was scheduled for cancellation at the
October 3, 2012 Water Management Board meeting. The water right was eventually cancelled
due to forfeiture. The Chief Engineer has subsequently determined that since the availability of
unappropriated water from an aquifer is based on actual use, the use or in this case nonuse of
Water Right No. 282-3 was already considered when analyzing the availability of water from the
Tulare: Western Spink/Hitchcock aquifer. Therefore, cancellation of the water right did not
result in additional unappropriated water available from the aquifer.



At the time, the April 2012 analysis seemed plausible; however comparison of it with a similar
analysis conducted later for the Tulare East James aquifer identified potential inconsistences
between the two analyses. The April 2012 analysis of the Tulare: Western Spink/Hitchcock
aquifer appears to have been overly conservative. Two of the fundamental assumptions used in
the analysis resulted in an extremely diminished volume of water that was available for
appropriation from the aquifer: 1) In computing the maximum number of acres that could be
irrigated from the aquifer based on the average annual recharge and the average annual irrigation
application rate, the analysis assumed the irrigation of 100 percent of permitted acreage when in
fact, for various reasons, only a fraction of permitted acres are irrigated each year; and 2) In
computing the amount that the average annual recharge to the aquifer has exceeded average
annual discharge from the aquifer based on observation well data, the portion of the aquifer that
was considered under unconfined conditions was estimated based primarily on 1984 data
(Kuiper, 1984) which resulted in an overly contracted area.

AQUIFER CHARCTERISTICS:

Although additional data and closer scrutiny of the existing data will allow for improvements to
the general deliniation of the Tulare: Western Spink/Hitchcock aquifer, alterations to the
“Aquifer Characteristics” section of the April 2012 report to the Chief Engineer (Buhler, 2012a)
are not warranted at this time. However, a cursory review of the data suggests that the areal
extent of the aquifer as described in the report may have been optimistic.

SDCL 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is reasonable
probability that there is unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful impairment of existing rights and that the
proposed use is a beneficial use and in the public interest.

WATER AVAILABILITY:

The probability of unappropriated water being available from the Tulare: Western
Spink/Hitchcock aquifer can be evaluated by considering SDCL 46-6-3.1 which requires “No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.”

In applying SDCL 46-6-3.1, the Sixth Judicial Circuit Court ruled in 2005 that if the Water
Management Board uses average annual recharge, then it should also use average annual
withdrawals to determine if unappropriated water is available from the aquifer (Hines v. South
Dakota Dept. of Environ. and Nat’l. Resources, Hughes County 04-37 (Memorandum Decision,
April 29, 2005).

The availability of unappropriated water from the Tulare: Western Spink/Hitchcock aquifer was
evaluated based on observation well data and through consideration of hydrologic budgets for
the aquifer. '



OBSERVATION WELL DATA:

The analysis of observation well data provides a qualitative means of assessing the aquifer and
provides the best information available to evaluate the Tulare: Western Spink/Hitchcock aquifer.
In addition, Administrative Rule of South Dakota Section 74:02:05:07 requires that “the Water
Management Board shall rely upon the record of observation well measurements to determine
that the quantity of water withdrawn annually from the aquifer does not exceed the estimated
average annual recharge to the aquifer.”

The DENR-Water Rights Program monitors 48 observation wells completed into the Tulare:
Western Spink/Hitchcock aquifer. The analysis of the DENR-Water Rights Program observation
well data provides the best information reasonably available to evaluate withdrawals from an
aquifer as compared with recharge to the aquifer. Observation well data showing a steady,
continual decline of the aquifer’s water level or artesian pressure could indicate that withdrawals
- from an aquifer were exceeding recharge. In addition, water level fluctuations in an aquifer
dominated by the influences of well withdrawals, or a change in the configuration of the
potentiometric surface could indicate that well withdrawals are a significant component in the
system relative to recharge and/or natural discharge. Examination of the observation well data to
consider long term water level trends, any influences of well withdrawals and the configuration
of the potentiometric surface of the aquifer are discussed below.

Observation well water level trends:

A rising water level indicates that recharge to the aquifer exceeds withdrawals from the aquifer
and conversely a declining water level is indicative of withdrawals exceeding recharge. An
equation for this relationship is:

As=R-D
Where:AS = change in the volume of water in storage in the aquifer
R = Recharge
D = Discharge

The observation well data for the Tulare: Western Spink/Hitchcock aquifer has documented
upward trending water levels throughout the aquifer. The average slope of linear trend lines for
observation well hydrographs over the time period of January 2003 through October 2012 has
been (+0.284 feet per year). The upward trending water levels indicate recharge to the Tulare:
Western Spink/Hitchcock aquifer has been greater than the total of the discharges from the
aquifer over the period of record.

An analysis of observation well hydrographs was used to quantify the change in volume of water
in storage in the aquifer (i.e. the amount that recharge to the aquifer has exceeded discharge from
the aquifer). The analysis involved identifying observation wells completed into the unconfined
portion of the Tulare: Western Spink/Hitchcock aquifer and determining the annual change of
the water level in each well. The amount of water represented by a change in water level was
determined by multiplying the water level change by the aquifer’s specific yield (0.15) (Kuiper,
1984). The average change in storage was applied over the portion of the aquifer that is under
unconfined conditions to determine the volume in acre-feet per year of the change in storage. In
equation form: '



AVyyg = AWatLev,yg * Sy * A
Where:
AV, = Average change in volume (ac-ft/yr)
Wat Lev,,q = Average change in water level (ft/yr)
S,= Specific Yield
A = Area (acres)

The average annual change in water level (Wat Lev,,,) in the Tulare: Western Spink/Hitchcock
‘aquifer was determined through examination of DENR-Water Rights’ observation well data.
Five observation wells were used to analyze the Tulare: Western Spink/Hitchcock aquifer since
they were the only ones that were in portions of the aquifer that remained unconfined for the
entire period of record (Water Year 2003 through Water Year 2012) and the wells were

determined to accurately reflect aquifer conditions. The results of the analysis are shown in
Table 1.

ANNUAL WATER LEVEL CHANGE (ft)

SP-79F | SP-78B | SP-80B | SP-82E | SP-82G | AVE
2003 ] -0.32 -0.69 -1.12 -0.82 -0.87 -0.764
2004 | 0.62 -0.5 -0.79 0.45 -0.65 -0.174
2005 | -0.18 -0.18 0.23 1.54 0.3 0.342
2006 | 0.16 0.1 0.08 -1.09 035 -0.12
2007 | 1.67 1.81 2.21 2.77 22 2.132
2008 | 0.56 0 0.37 1.1 1.1 0.626
2009 1032 0.99 1.02 0.3 0.66 0.538
2010 | 1.23 2.46 1.58 0.7 1.44 1.482
2011 |35 0.55 23 0 0.7 1.13
2012 | -3.1 -1.2 -2 -1.8 2.1 -2.04
AVE | 0.4460 0.3140 0.3880 0.2550 0.1730 0.3152

Table 1. Water Level change per year per observation well (Water Rights, 2013a).

To determine the area (A) of the Tulare: Western Spink/Hitchcock aquifer that was under
unconfined conditions, ESRI ® ArcMap™10.0 was used to generate a Triangulated Irregular
Network (TIN) of the aquifer’s potentiometric surface using October 2012 observation well
readings. The TIN was converted to a raster file using a Natural Neighbors interpolation
method. A second TIN was created using the elevation of the upper most aquifer material
encountered in test holes drilled by the DENR-Geological Survey and DENR-Water Rights
Program observation wells within the areal extent of the aquifer as defined in the April 2012
aquifer analysis. This TIN was also converted to a raster file using a Natural Neighbors
mterpolation method. ESRI ®ArcMap™10.0 raster calculator was used to subtract the
potentiometric surface raster from the “first aquifer material” raster and generate a raster where
aquifer material occurred above the potentiometric surface. DENR-Geological Survey test
holes(Lithologic Logs), DENR-Water Rights Program observation wells (Water Rights, 2013a),
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domestic wells (Water Rights, 2013b), and irrigation wells (Water Rights, 2013¢) within and
adjacent to this resultant raster were examined to determine if the aquifer material that was above
the Tulare: Western Spink/Hitchcock potentiometric surface was actually part of the aquifer.
Based on this analysis, the unconfined portion of the Tulare: Western Spink aquifer was
determined to be 76,978 acres (see figure 1).
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Figure 1. Areal extent of the Tulare: Western Spink/Hitchcock aquifer and the unconfined areas
of the aquifer.

Substituting the values from above for the equation AV,,, = AWat Lev,,, * S, * A,
AV,yg = 0.3152 ft/yr* 0.15 * 76,978 acres
AV,yg = 3,639.5 ac-ft/yr

Therefore, the observation well data indicates that the annual recharge to the aquifer exceeded
discharge from the aquifer by an average of 3,640 acre-feet per year for the period since
development has been static (2003-2012).

Water level fluctuations due to well withdrawals:
Observation well data documents that the development that has occurred from the Tulare:
Western Spink/Hitchcock aquifer has had an inconsequential effect on the aquifer over the long
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term. Figures 2-6 show hydrographs for DENR-Water Rights Program observation wells
completed into the aquifer and Figure 7 shows the location of these wells. The water level
records for the observation wells document that climatic conditions greatly mask the temporal
effects of well withdrawals. Therefore, recharge to and natural discharge from the Tulare:
Western Spink/Hitchcock aquifer significantly exceeds pumping. Recognizing that natural
discharge from the aquifer can be captured for pumping. The hydrographs document that there is
unappropriated water available from the aquifer to support these appropriations.
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Figure 2. Hydrograph of DENR-Water Rights Program observation well cgmpleted into the
Tulare: Western Spink/Hitchcock aquifer.
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Figure 3. Hydrograph of DENR-Water Rights Program observation well completed into the

Tulare: Western Spink/Hitchcock aquifer.
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4. Hydrograph of DENR-Water Rights Program observatlon well completed into the
Tulare: Western Spink/Hitchcock aquifer.

Figure

WATERUVE [T TOP OF CASMNG)
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6. Hydrograph of DENR-Water Rights Program observation well completed into the
Tulare: Western Spink/Hitchcock aquifer.
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Figure 7. Location of DENR-Water Rights Program observation wells completed into the
Tulare: Western Spink aquifer and wells shown in Figures 2-6.

Potentiometric Surface:

The potentiometric surface of the Tulare: Western Spink/Hitchcock aquifer was determined for
two time periods based on the observation well measurements for October 1987 and for October
2012. A map showing the two potentiometric surfaces is shown in Figure 8. It is clear that
although there are some nuances in the potentiometric surfaces, the surface is essentially
unchanged; indicating that discharge is not exceeding recharge and unappropriated water is
availabie from the aquifer. .
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Figure 8. Comparison of the potentiometric surface of the Tulare: Western Spink/Hitchcock
aquifer (October 1987 versus October 2012)

Regional flow net analysis using observation well data:
The recharge potential of the Tulare: Western Spink/Hitchcock aquifer was evaluated by
interpreting a regional flow net analysis based on the September 2012 water level data from the
DENR-Water Rights’ Observation Well Network. A flow net analysis is a calculation of the
amount of water flowing through the aquifer according to the equation:
Q=TIL
Where:

Q= flow in gallons per day

T= Transmissivity in gallons per day per foot

= Hydraulic gradient in feet per mile

L= Cross sectional length in miles

The average hydraulic conductivity for the Tulare: Western Spink/Hitchcock aquifer was
estimated based on the specific capacities of the 30 irrigation wells completed into the aquifer for
which the data to allow these calculations was available (Water Rights, 2013b; Water Rights,
2013c).  Transmissivity was calculated at each well using the wells’ specific capacity
(“Transmissivity from Specific Capacity”), and the transmissivity was divided by the aquifer
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thickness at the well to determine an average hydraulic conductivity for the aquifer. The average
hydraulic conductivity was calculated to be 1,982 gallons per day per square foot (gpd/ft*). The
average transmissivity of the Tulare: Western Spink/Hitchcock aquifer of a cross section through
which all of the flow of the aquifer must flow was determined by multiplying the average
thickness of the cross section (36.3 feet) times the average hydraulic conductivity for the aquifer
(1,982 gallons per day per square foot) to be 71,950 gallons per day per foot.

The hydraulic gradient for the Tulare: Western Spink/Hitchcock aquifer was estimated to
average 4.26 feet per mile based on data from the DENR-Water Rights’ Observation Well
Network.

The cross section length of the Tulare: Western Spink/Hitchcock aquifer was determined to be
approximately 25 miles based on the current aquifer delineation.

The amount of water moving through the Tulare: East James aquifer is estimated as follows:
Q =((71,950 gpd/ft) x (4.26 fi/mile) x (25 miles))/ (325,851 gallons/ac-ft)
=23.5 ac-ft/day
= 8,583 ac-fi/yr

In order to sustain this estimated volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per year based on an area of the aquifer of approximately
263,000 acres would be 0.39 inches. This recharge rate cannot be considered “average annual
recharge” since it used only 2012 data, and likely can be viewed as a minimum recharge rate;
however the estimate does show the reasonableness of the average annual recharge estimate from
Kuiper (1984).

HYDROLOGIC BUDGETS:

SDCL 46-6-3.1 and the availability of unappropriated water from the Tulare: Western
Spink/Hitchcock aquifer can be evaluated by considering a hydrologic budget for the aquifer
which compares the recharge to and discharge from the aquifer.

Recharge to the Tulare: Western Spink/Hitchcock aquifer occurs primarily through infiltration of
‘precipitation where the outwash is at or near ground surface. The best information reasonably
available to estimate the average annual recharge to the aquifer is from the groundwater flow model
developed by Kuiper (1984). The model incorporated an average recharge rate throughout the
aquifer although recharge generally occurs only in unconfined areas. The average annual recharge
to the aquifer based on the groundwater flow model ranged from 0.41-1.66 inches per year with a
“best fit” reflecting various simulations of 0.83 inches per year (Kuiper, 1984). Considering an
areal extent of the Tulare: Western Spink/Hitchcock aquifer equal to 263,016 acres and applying a
0.83 inches per year recharge rate, the average annual recharge to the Tulare: Western
Spink/Hitchcock aquifer is estimated to total 18,192 acre-feet per year.

Withdrawals from the Tulare: Western Spink/Hitchcock occurs through natural discharge,

domestic use and uses from appropriative rights/permits. Essentially all of the well withdrawals
from the aquifer are for irrigation use. For the period of 1979 through 2011, irrigation pumpage
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from the aquifer is shown in Table 2, and the average irrigation application rate over this period
was 9.32 inches per acre per year (Buhler, 2012a).

REPORTED IRRIGATION | ACRE-FEET
PUMPING (1979-2011) PER YEAR
Maximum 19397.25
Minimum 2200.29
Average 9725.6

Table 2. Reported irrigation pumping from the Tulare: Western Spink/Hitchcock aquifer for 1979-
. 2011 (Buhler, 2012a)

Since 1979-2012 was a time period that included new development from the aquifer, the average
irrigation pumpage for this time period is likely low. However, the average application rate for this
time period can be considered reflective of the irrigation practices in the aquifer.

The time period of 2003-2011 reflects fully developed conditions in the aquifer. Irrigation pumpage
for this time period is shown in Table 3. The average application rate for the 2003-2011 time period
was 8.71 inches per year. The application rate for 2003-2011 likely is more reflective of the
climatic conditions over the relatively short (nine year) period than actual irrigation practices in the
aquifer.

REPORTED IRRIGATION | ACRE-FEET
PUMPING (2003-2011) PER YEAR
Maximum 19397.25
Minimum 3007.9
Average 12286.8

Table 3. Reported irrigation pumping from the Tulare: Western Spink/Hitchcock aquifer for 2003-
2011 (Water Rights, 2004-2012)

Two methods were used to evaluate the availability of unappropriated water with separate
hydrologic budgets: 1) comparing estimated average annual recharge to the aquifer with the
average annual reported well withdrawals over the time period the aquifer was fully developed;
and 2) comparing the number of acres that can be irrigated based on the estimated average
annual recharge to the aquifer to the number of acres currently authorized for irrigation by water
rights/permits.

Irrigation Questionnaire Method: _

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was estimated by comparing the estimated average annual recharge rate to the average
annual well withdrawal from 2003-2011. Since average annual recharge is estimated to be
18,192 ac-ft/yr and the average annual pumping was reported to be 12,286.8 ac-ft/yr, an average
of 5,905 acre-feet of unappropriated water is available from the Tulare; Westen
Spink/Hitchcock aquifer based on this methodology.

13



Recharge to Acres Method:

The amount of unappropriated water that is available from the Tulare: Western Spink/Hitchcock
aquifer was also estimated by comparing the maximum number of acres that could be irrigated
from the aquifer based on the estimated average annual recharge and the average irrigation
application rate, to the number of acres that are currently authorized for irrigation. The volume
of water associated with the potential additional irrigable acres was converted to acre-feet per
year based on the average irrigation application rate.

The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-feet per
year and an application rate of 9.32 inches per year would allow for the irrigation of 23,423
acres. There are currently 23,648.8 acres authorized for irrigation from the aquifer with water
rights/permits. Since 2003, the average percentage of authorized acres that have been irrigated
annually ranged from a maximum of 85.58% to a minimum of 31.17% with an average of
69.02%. This irrigated to authorized percentage agrees faitly well with the same percentages
calculated for Tulare: East James aquifer (i.e. Maximum=88.41%, Minimum=39.49%,
Average=65.34%) (Buhler, 2012b), for the fully developed time period for that aquifer (1979-
2011). Since on average, only 69.02% of authorized acres are irrigated annually, the number of
acres that can be expected to be irrigated under current authorization is 23,648.8 acres *69.02%
or 16,322.4 acres. The difference between maximum allowable acres (23,423 acres) and
expected irrigation acreage currently authorized (16,322.4 acres) shows that an additional 7,100
acres could be irrigated from the Tulare: Western Spink/Hitchcock aquifer. Assuming an
average application rate of 9.32 inches per year applied to 7,100 acres equates to 5,514 ac-ft/yr.

In another format, the ‘recharge to acres method” compares the average acreage reported
trrigated annually from 2003-2011 (15763.6 acres) plus 69.02% of the 810 acres added in 2012
(559.1 acres) with the maximum number that can be irrigated based on the recharge rate (23,423
acres) or 23,423 acres — (15763.6+559.1) = 7,100 acres.

WATER AVAILABILITY SUMMARY:

The DENR-Water Rights Program observation well data indicates that unappropnated water 1S
available from the Tulare: Western Spink/Hitchcock aquifer. Analysis of the observation well
data shows that from 2003-2012, recharge to the Tulare: Western Spink/Hitchcock aquifer has
exceed discharge from the aquifer by an estimated 3,640 acre-feet per year. A comparison of the
average annual pumpage reported from the aquifer from 2003-2011 with the estimated average
annual recharge to the aquifer suggests that recharge exceeds pumping by 5,905 acre-feet.
Comparing the number of acres that can be irrigated based on the average annual recharge rate
suggests that recharge exceeds withdrawals from the aquifer by 5,514 ac-ft/yr.

The difference between the observation well method and budgeting methods for determining the
amount of unappropriated water that is available from the aquifer is likely due to a number of
factors. Budgeting methods resulted in greater amounts of unappropriated water available from
the aquifer however: a) Irrigation questionnaire data is not available for 2012 at this time and it is
likely that the 2012 data will increase the averages for the number of acres irrigated, amount of
water pumped and the percentage of irrigated to permitted acres. Higher current use averages
will reduce the amount of water available based on budgets; b) Budgeting methods are all
dependent upon self-reporting by-way of annual irrigation questionnaires. Errors in the reporting
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and/or interpretation of the irrigation questionnaires would influence the results; and c¢) the
average annual growing season precipitation in this area for 2003-2011 was 21.19 inches per
year, compared to the 20 year average growing season precipitation of 18.35 inches per year
(Mathiowetz, 2012). The averages for the number of acres irrigated, amount of water pumped
and the percentage of irrigated to permitted acres are likely low due to climatic conditions.
Consequently, estimates based on budgets for the amount of water remaining available for
appropriation and/or the number of additional acres that can be irrigated are likely too high. The
observation well method: a) does reflect 2012 climatic conditions and b) is less influenced by
short term trends, for example, the average water level fluctuation for observation wells was
+0.315 feet per year for 2003-2012, compared with a +0.261 feet per year average for water
years 1983-2012,

For the reasons listed above, and the fact that Administrative Rule of South Dakota Section
74:02:05:07 requires that “the Water Management Board shall rely upon the record of
observation well measurements to determine that the quantity of water withdrawn annually from
the aquifer does not exceed the estimated average annual recharge to the aquifer” the amount of
unapptopriated water available from the Tulare: Western Spink Hitchcock aquifer is estimated to
be 3,640 acre-feet per year. Based on the historic average annual irrigation application rate of
9.32 inches per year, on average an additional 4,686 acres can be irrigated from the Tulare:
Western Spink/Hitchcock aquifer.

EXISTING WATER RIGHTS:
There have been 310 water permit applications to appropriate water from the Tulare: Western
Spink/Hitchcock aquifer. The status of these applications is shown in table 4.

STATUS NUMBER
CANCELLED 77

DENIED 37
INCORPORATED | 46
LICENSED 129
PERMITED 13
WITHDRAWN 8 -

Table 4. Status of Water Permit Applications filed from the Tulare: Western Spink/Hitchcock
aquifer .

Where the aquifer is under unconfined conditions, drawdown created by pumping is not
significant and does not extend very far from the individual production well (see figure 9).
Where the aquifer is under confined conditions water level fluctuations are more pronounced
(see figure 10). Well interference has never been a problem in this aquifer (Goodman, 2002).
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CONCLUSIONS:
1.

8.

9.

« "The best information currently available indicates the Tulare: Western Spink/Hitchcock

aquifer underlies approximately 263,016 acres of Beadle, Spink, and Hand Counties.

The best information currently available identifies an average annual recharge rate to the
Tulare: WesternSpink/Hitchcock aquifer as 0.83 inches per year.

The volume of average annual recharge to the Tulare: Western Spink/Hitchcock aquifer
based on an area of 263,016 acres and a recharge rate of 0.83 inches per year is

approximately 18,192 acre-feet per year.
The average annua] irrigation application rate for the Tulare: Western Spink/Hitchcock

aquifer from 1979-2011 has been 9.32 inches per year.
The maximum average annual irrigation withdrawal based on a recharge of 18,192 acre-
feet per year and an application rate of 9.32 inches per year would allow for the irrigation

0f 23,423 acres.

 The best information available to determine the amount of unappropriated water available

from the Tulare: Western Spink/Hitchcock aquifer is through analysis of observation well
data.

The analysis of DENR-Water Rights’ observation weil data identifies that the over the
period of record of 2003- 2011, average annual recharge to the aquifer has exceeded the
average annual withdrawals from the aquifer by approximately 3,640 ac-ft/yr acre-feet
per year.

The observation well data indicates that another 4,686 acres could have been irrigated
over the time period of 2003- 2011, at an average application rate of 9.32 inches per year.
Since 810 additional acres were authorized in 2012, the actual number of additional acres
that can be irrigated from the Tulare: Western Spink/Hitchcock aquifer is 3,877 acres.

10. The permit applications described on pages 1-3 of this report propose to irrigate a total of

2,131acres.

11. Additional irrigation withdrawals are not expected to impair existing users.

Ken Buhler
SD DENR-Water Rights Program
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PMB 2020

' JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

BHEMFAE e

dent.sd.gov

JUN 2 0 203

Gary Marshall
Marshall Brothers
19032 388™ Ave
Hitchcock SD 57348

Dear Mr, Marshall:

Enclosed are Water Permit Nos. 7570-3 thru 7575-3 and 7637-3 thru 7640-3 authorizing construction of
your water diversion systems and beneficial use of the water, not exceeding the limits as specified in the -
Water Permits.

Form 10’s, Notice of Completion of Works and Application of Water to Beneficial Use, are enclosed.
Please return the completed forms after you have finished the systems and have put the water to beneficial
use. An investigation c¢an then be scheduled so the water licenses may be issued, thus completmg the
acqulsmon of a water right. '

An informational sheet ? Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right,

Sincerely,

J e Goodnian, Chief Engineer
Water Rights Program :
(605) 773-3352 '

enclosures



Form 10

to-3

RECEIVED

NOTICE OF COMPLETION OF WORKS AND SEP 0 5 2013
APPLICATION OF WATER TO BENEFICIAL USE : Wﬁ?&'}{ﬁﬂ“

Date 9-2-/3

TO: Water Rights Program, DENR
523 E. Capitol
Pierre, SD 57501-3181

FROM:  “7Nareho 00 B rsthuo

(name)

/P03  388+h Avenue
(address)

Hite ), cocfd S.D, 573 '7d Abb-2720
(city, state, zip) (phone)

I have completed the construction of the water use system and I have put the water to beneficial use

to the maximum extent it is going to be used.

Water Permit No. 7/ Uf) - 3 states that the water use system is to be constructed by
T wdy (), 201% -, andwater s to be put to beneficial useby ':‘]L&, l], 032 .

¢ (date) (date)
The water use system was completed on X - / - 30 [ 3
_ (date)
Applying the water to beneficial use was completed on g /| ~Q013

(date)

You may schedule an investigation so that the water license may be issued.

(signature)

7-98
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
hitp://denr.sd.gov

September 12,2013

7637-3
7640-3
7719-3

Gary Marshall

Marshall Brothers

19032 388" Ave

Hitchcock SD 57348
Dear Mr. Marshall:

I am writing to acknowledge receipt of the “Notice of Completion of Works” forms that you sent
in to let us know that you are completed with the irrigation systems authorized under Water
Permit Nos. 7637-3, 7640-3 and 7719-3.

The systems are now ready for inspection. Inspections are done on a county-by-county basis as
staff time permits. You have done everything you need to do and the intervening time between
completion of the projects and the staff inspection has no bearing on your water permits.

Someone from our office will contact you prior to the inspection to set up a time that is
convenient for you. If you have any questions, please contact me.

Sincerely,

VR

Genny McMath
Water Rights Program
(605) 773-3352
email: genny. mcmath@state.sd.us



RECEIVED

APR 2 9 2015
NOTICE OF TRANSFER OF OWNERSHIP

WATER RIGHTS
PROGRAM
To: Chief Engineer No 7640-3
Water Rights Program, DENR )
523 E. Capitol
Pierre, SD 57501-3181 Date: Y-29-15
I/We request that Water Permit No, 7640-3

formerly owned by: _ Marshall Brothers

be transferred to: (name & address) Gary Marshall, 19032 388" Avenue, Hitchcock SD 57348

Telephone No. 605 350-1401

Title to the following described land(s)/property has been transferred as described above:

160 acres — SW Y% Section 8, T113N, R62W

I/'We understand that the validity of Water Permit No. 7640-3 has not been determined by this
transfer action. If I/'We have any questions on validity, I/We understand that only the Water Management
Board has the authority to determine if a water permit/right is valid (see note).

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program, as
evidence of the change of ownership.

A fee of Fifty Dollars ($50.00) is required to cover the filing fees as required under SDCE, 46-2-13. This
form must be signed by the new owner.

I/'We %IQMQ , the new owner, certify that the above information is true and
correct.

@44«4 TNoseha ls

(Signed by new dwner)

NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has
expired. Once a water permit is developed and the water used, the permit becomes a right. A water
right may be lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.



RECEIPT

- WATER RIGHTS PROGRAM
’ South Dakota Department of Environment and Natural Resources

Date 4/29 , 20 15

RECEIVED OF Gary Marshall 19032 388th Ave

Hitchecock SD 57348

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. to Appropriate Water, to construct

and to put water to beneficial use
Fee for Application for Permit No, to Appropriate Water for Future use
Fee to retain Future Use Permit No. after period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water License No.
Fee for Filing Transfer Form 7640-3 50(00
Fee for
Fee for Issuing New Well Driller’s License No. for C.Y.
Fee for Renewal of Well Drilier’s License No for C.Y.
Fee for Issuing Well Pump Installer’s License No. forC.Y.
Fee for Renewal of Well Pump Installer’s License No. for C.Y.

(Any Other Work Provided by Law) TOTAL 50 00

No. (7374 Byq LA Mh\aﬂ

Chief Engineer




7640~
DEPARTMENT of ENVIRONMENT

and NATURAIL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
. PIERRE, SOUTH DAKOTA 57501-3182
AT FACES, GheAT PLaces denr.sd.gov
May 7, 2015
Gary Marshall
19032 388" Ave
Hitchcock SD 57348

RE: 7721-3, 7720-3, 7719-3, 7640-3, 7639-3, 7638-3, 7637-3, 7575B-3, 7573-3, 7126A-3,
4794-3, 4723-3A, 3054A-3

Dear Mr. Marshall;

| am writing in follow-up to your office visit last week when you submitted dwnership changes
to the above listed water permits and water rights.

All of the ownership changes with the exception of Water Permit No. 7575B-3 have been
completed, The ownership change submitted for portions of Water Permit No. 7575-3 is being
processed separately. This is done in part because the permit will need to be divided and

reissued to reflect separate ownership (No. 7575A-3 - Terry Marshall and No. 7575B-3 - Gary
Marshall). :

The reéeipts for the filing fees are enclosed. If you have any questions, please let me know.

Sincerely,

/é Ll A ﬁ

Genny McMath

Water Rights Program

(605) 773-3352 '

email: genny.mcmath@state.sd.us

enclosures — receipts for the filing fees



Permit No. 7640-3

Contact Person & Address: _Gary Marshall, 870 Beach Ave. NE, Huron, SD 57350

Report of Examination of Works

On, November 15, 2019, I made a thorough examination of the water use system constructed by Gary Marshall
holder of Permit No. 7640-3, bearing the priority of December 14, 2012 authorizing the diversion of 1.78 cu. ft. per
second of the waters of Tulare: Western Spink Hitchcock for irrigation purposes, in Beadle County.

The system is in the following condition goed. The points of diversion are located from the SW corner of Section
8. T113N-R62W (west well) 620 fect East and 1,094 feet North with latitude of 44.60674 and a longitude of
~98.31929 and (center well) 1,205 feet East and 1,364 feet North with a latitude of 44.60745 and a longitude of
-98.31705 as determined using GPS. The works are capable of diverting and conveying to the place of use 1.78 cu.
ft. per second of water which is to be used for irrigation. Water has been put to beneficial use to the maximum extent
as follows:

All land is located in Sec 8-T113N-R62W

NW Y SW ¥ -39 ac NE Y4 SW Y - 40 ac SE %2 SW Y -39 ac SW Y, SW ¥ -38 ac
comprising a total of 156 acres of land and the license should be issued for 1.78 cfs.

Review of Permit Qualifications and Regulations:

1) Special qualifications to permit being abided by yes.

2)  All structures, wells and lands on map yes.

3) Irrigation Questionnaires checked to determine if permit owner started irrigation by the end of construction
period yes.

4) Exceptions to compliance are: none

Report On the Specifics of the System

Diversion Point Information:

Well Information: (two wells; labeled west and center wells)

WEST WELL:

1) Well Drilling Firm: Pullman Well drilling 2) No.of Wells1  3) Depth(s) 653 feet
4) Well log is available yes

Casing;

1) Diameter 8 inches 2) Length 50 feet 3) Type PYC

Sereen:

1) Type Stainless Steel 2) Length 15 feet 3) Static water level 8 feet

Pump:

1) Make Submersible 2) Model na 3) Sizena 4) Capacity 800 GPM
Motor:

1) Make na 2) Model No. na 3) Horsepower rating 23 hp



Examination of Works
No. 7640-3
Page2

CENTER WELL:

1) Well Drilling Firm: Pullman Well Drilling 2) No.of Wells1  3) Depth(s) 59 feet
4) Well log is available yes

Casing:

1) Diameter 8 inches 2) Length 47 feet 3) TypePVC

Screen:-- o . T

1) Type Stainless Steel 2) Length 12 feet 3) Static water level 12 feet
Pump: - T N

1) Make Submersible 2) Model na 3) Sizena 4) Capacity 800 GPM
Motor:

1) Make na 2) Model No. na 3) Horsepower rating 25 hp

DISTRIBUTION LINES OR CANALS:

1) Type PVC 2) Size 8 inches 3) Length 815 feet
SYSTEM TYPE:

Center pivot:

1) Make Valley Corner 2) Overall length 1,300 feet
3) Number of towers 8 4) End gun yes

5) High or low pressure low 6) Capacity 800 GPM
CHEMIGATION EQUIPMENT:

1) Does chemigate yes 2) Main line check valve yes
3) Inspection port/air relief yes 4) Low pressure drain ycs
5) Discharge is 20' from source na 6) Interiock type na

7) Injection pump type na 8) Injection check valve na

9) Injection line check valve or positive displacement pump na

10) All chemigation equipment appears to be installed in the proper position and complies with chemigation laws
and rules: NOTE, CHEMIGATION EQUIPMENT WAS NOT ON SITE. Permit holder shall make sure
the low pressure drain outlets at least 20’ from the water source.

Dated: March 6, 2020
V? a,,é_,

Terry D Helms, Water Rights Inspector



Water Right No. 7640-3, Gary Marshall

Well Locations
from SW corner Sec 8-T113N-R62W
West well -
620 ftE, 1,094 ft N
Lat: 44.60674 Long:-98.31929
Center well -

1,205RE 1,364 ftN Center
Lat: 44.60745 Long: -98.31705 Sec 8-T11 3N-R62W

Total Acres =,;156 acres

2,040

L Pl iPewer i

Terry D Helms, PE

Water Rights Inspector
DENR, Water Rights Program
November 21, 2019




Labled Conter ies!

7640-3

WAS A PACKER OR SEAL USED? |v|Yes [ |No
50, what materlal? pearock XN Ad

o4 license SD EForm - 1621LD V1
SOUTH DAKOTA WATER WELL COMPLETION REPORT 11-02
Location nw % gw % Sec 8 Twp 413 Rg 62 | wehowner  Gary Marshall
Business Name:
County Spink = North Address: 19032 388 Ave
Please mark well City, State, Zip: Hitchcock __[~1sb [3] 57348
iocation with an "X°
WELL LOG:; DEPTH
w 3 FORMATION FROM TO
Yellow clay 0 20
Yellow sand _20 32
sand 32 59
Well Completion Date Blue Clay 59 LD
05182013 IK——1 Milp ~————p|
Distance to nearest potential pollution source (septic tank, abandoned well, feed lot, ete.)?
ft. from (idantify source)
PROPOSED USE:
Domestic/Stack Municipal Business  [§4Test hotes
Imigation industrial Institutional | | Monitoring wetl| gTATIC wATER LEVEL 12 reeT
METHOD OF DRILLING: T i flowing: closed In pressure PS!
: Controfied by [ Vetve [ ] Reducers [ ] Other
CASING DATA; Steel Plastic Other .
If other de D 1 g Reduced flow rate GPM
PIPEWEIGHT ODIAMETER  FROM T0 HOLE DIAMETER | G8n well be completely shutin?
LBFT 8m 0Fr 47 T 1375w
LBIFT N FT FT iN WELL TEST DATA: e e e .
LBFT N FT FT N Pumped Describe: |25°
Grout Type  No.of Sacks Grout Weight From To ot [
volclay 8 Lb/gal 0 Ft 43 Ft [Jotrer ——— —
Lb/gal Fl Al Pumping Level Below Land Surface
Describe grouting procedure Ft. Afer_____ Hrs. pumped GPM
_ Fi. After Hre. pumped GPM
—rm o If pump installed, pump rate: GPM
SCREEN: [ Pertarated pipe [] Mantacturea ~REMARKS RECEIVED—
Diamster 8 Inches  Length 12 Feat
Material  Stainfess JAN - 8 2014
Slot Size .057 Set From 47 Feet to 59 Fert WATER RIGHTS
Other informatlon PROGRAM
This well was drilled under licanse # 440 and this

report is true and accurate.

Describe packer(s} and location "
43

Drilting firm:  Pullman Well Drifling

e — T
DISINFECTION: Was well disinfected upon completion?
Yes, How?

Siunatu/Za Rew:

Labtowhichwater [ No,WhyNot? [~
Quality sampie sent for anatysis :

R
..... R

Signature of Well Qwner or Equitable Property Holder:

Date:




/ hel. oA tJest tfel! on
/QCJ-n-q_e_).

7H0-3

SD EForm - 1621LD V1

SOUTH DAKOTA WATER WELL COMPLETION REPORT 11-02
'l
Location G\ % SYWY% Sec § Twp 143 Rg 62 | wel owner Gary Marshall
Business Name:
County Beadle 1 North Address: 19032 388th Ave
Please mark well City, State, 2ip: Hitchcock _[lsb [x] 57348
location with an X"
WELL L.OG: DEPTH
w E FORMATION FROM TO
Yellow Clay with Rocks 0 20
ellow sand with Rocks 20 40
K Med to cCoarse Sand with coal n rock| .40 57
Well Completion Date Pearock to Gravel 57 60
06/27/2013 K———1Mle ——f  |Gravel 60 &
anmmmmmmm(mmwwﬁﬁmmmn
(identify source)
POSED USE
DomtasﬁdSM Municipat Business Test holes
2 Irrigahon Industrial Institutional Monttoring welll sTATIC WATER LEVEL 8 FEET
METHOD OF DRILLING: If lowing: closed in prossure =1
Reverse GPM flow through Inch pipe
— - Centrolled by [ ] vaive [ ] Reducers [ ]other
::M'SI TLWA Steel Plasic | ] Oter | peuced fowrata oy
PIPEWEIGHT DIAMETER  FROM To HOLE DIAMETER | Can well be complately ghut in?
40 werFr 8 Qrr 50 T 133w
LBFT IN T ET N WELL TEST DATA: . - e
LBFT IN - FT FT IN Pumped Describe: [W Air 300 GPM l
GROUTING DATA: [ saltes I I
GroutTyps  No. of Sacks Grout Welght From To N Othar | [
Vol Clay 8 LL:II;':: 0 :: 46 ::: Pumping Level Below Land Surface B
Describe grouting procedyre Ft. Afer Hrs. pumped GPM
Ft. After Hrs. pumped - GPM
t—— . if pump installed, pump rate: M
SCREEN: ‘aﬁ;eﬁorated pipe L] Ma:;fadurad " REMARKS RE@E#EE_
Diamater inches Length Fest -
Material  Stainless Steel JAN 8 ZWI
SlotSize 057  SetFrom 50 Feet to 65 Fest WATER RIGHTS
Other information PROGRAM
This well was drifled under license # 440 and this
il so, y ' -
D:° Whn a;::::;; :::;oofk 46 - 65 Drilling fem:  Pullman Well Drilling
Signature of Licensg Represe :
DISINFECTION: Was well disinfected upon completion? / %
Yes, How? 2 %‘W
Labtowhichwater  |_JNo, Why Not? ['— "= ==" =3 sigffatura of Well Owner or Equitable Property
quallty sample sent for anatysis l
i Date:




File No. 7640-3
Approval of Location Change of Diversion Point

NAME: Gary Marshall

ADDRESS: 870 Beach Avenue, NE, Huron, SD 57350

DATE: March 12, 2020 COUNTY: Beadle TELEPHONE: 605-350-1401
BACKGROUND:

Water Permit No. 7640-3 appropriates 1.78 cubic feet of water per second (cfs) from two wells to be completed
into the Tulare: Western Spink Hitchcock aquifer located near the center of the SW %4 and SE % SW Vi of
Section 8 to frrigate 160 acres located in the SW ¥ of Section 8; all in TI13N-R62W., A licensing investigation
for one well located in the center of the SW V4 of Section 8-T113N-R62W, and the other well located in the SW
Ya SW VY4 of Section 8-T113N-R62W.

AUTHORITY:

Pursuant to SDCL 46-5-13.1, the location of a diversion point may be changed or additional diversion points
may be licensed provided the following conditions are met and the potential for interference with other existing
diversions is not increased:

e Developed water source same as permitted source and no additional water appropriated
The water source remains the Tulare: Western Spink Hitchcock aquifer. The permit authorized the
transfer of 1.78 cfs of diversion rate authority to the new location. The licensing investigation found the
wells capable of producing 1.78 cfs. Therefore, no additional water is appropriated.

¢ Ifirrigation, no new land is irrigated
Water Permit No. 7640-3 authorized 160 acres of irrigation and the licensing investigation found 156
acres being irrigated.

e Review of existing diversions
The location change does move the well closer to a well located in the NE 4 NW Y4 of Section 17-T113-
R62W that is authorized by Water Permit No. 6331A-3 and owned by Oscar Inc. The location change
makes Oscar Inc.’s well approximately 2,200 feet southeast of the well authorized by Water Permit No.
7640-3. Given the distance, drawdown from pumping should not increase the potential for unlawful
impairment of neighboring wells.

RECOMENNDED ACTION:

Based on the above criteria, it is recommended that the diversion point be licensed as developed.

Nakaila Steén JV\ M(U:QJ/‘ Wﬂ“

Water Rights Program

The Chief Engineer makes a finding pursuant SDCL 46:5:13.1 and ARSD 74:02:01:14:01 that:

This change in location of the diversion point does not increase the potential for adverse effects to

existing diversions, /
&/ JW

Eric Gronlund, Chief Engineer
Water Rights Program




DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182

http://denr.sd.gov

2070
MAR 13 - 7640-3

Gary Marshall
870 Beach Ave NE
Huron SD 57350 .

Dear Mr, Marshall:

Enclosed is Water Licensc No. 7640-3. This is the final water right document completing your
process of obtaining a Water Right. Included with your license is a map prepared by the staff
engineer who conducted the field investigation.

For your information SDCL 46-6-27 requires that if in the future, the owner of an existing well,
constructs a replacement well and does not plan to use the old well, the old well is considered
abandoned and must be plugged. Also, any well that is being used or is not considered abandoned
must be valved and controlled, if flowing, or sealed and capped so that no leaking occurs either
underground or at the surface.

As long as you use the water beneficially, as stated in the Water License, the State Water Laws
provide that you have a continuing right to use the water. If you have any questions, please
contact our office. '

Sincerely,

Eric Gronlund, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures

Note: The staff engineer noted in his report that chemigation is used however the equipment
was not present at the time of the investigation. Please ensure that a low pressure drain
outlets at least 20 feet from the water source when you are applying chemicals or fertilizer
through the system.



STATE OF SOUTH DAKOTA
WATER LICENSE NO. 7640-3

(1) Gary Marshall, 870 Beach Ave NE, Huron SD 57350 made Application No. 7640-3, December 4. 2013
for a water permit to divert 1,78 cubic feet of water per second from ground water, two wells (Tulare Western
Spink Hitchcock Aquifer), Beadle County, South Dakota for irrigation purposes. Permit No. 7640-3, with a
priority date of December 14, 2012 was approved May 2, 2013 and issued to the applicant for diversion of
water with construction of the described water supply system to be completed on or before May 2, 2018 and
for the application to beneficial use of water on or before May 2, 2022,

The Permit holder submitted a "Notice of Completion of Works and Application of Water to Beneficial Use"
on September 5, 2013. The "Notice" stated the water use system was completed and the water placed to
beneficial use on August 1, 2013.

(2) 1t is certified that the permit holder has complied with the provisions of South Dakota State Law relating
to completion of the water supply system and is entitled to divert 1.78 cubic feet of water per second for
beneficial use. The diversion points are located:

West well: 620'E and 1,094'N of the SW corner of Section 8, T113N, R62W (SW ¥4 SW %4)
Latitude 44.60674, Longitude -98.31929

Center well:  1,205'E and 1,364'N of the SW corner of Section 8, T113N, R62W (near center of SW Vi)
Latitude 44.60745, Longitude -98.31705

(3) The permit holder has complied with the provisions of South Dakota State Law relating to the application
of water to beneficial use to irrigate the following land:

T113N, R62W Section 8 NW % SWY 39 acres
NE % SW Y 40 acres

SE Y% SW Y  39acres

SW¥%SWY 38 acres

Total 156 acres

(4) Pursuant to South Dakota Water Law 46-5-30.1 Gary Marshall, 870 Beach Ave NE, Huron SD 57350 the
holder and/or owner of Water Right No. 7640-3 is issued a license to appropriate water, the right to use 1.78
cubic feet of water per second from ground water, two wells (Tulare Western Spink Hitchcock Aquifer) with
a priority date of December 14, 2012 from the locations specified in (2) of this license for irrigation purposes.

This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Right No.
7640-3 and subject to the following qualifications:

e The wells approved under this Water Right will be located near domestic wells and other wells which
may obtain water from the same aquifer. The well owner under this Permit shall control his withdrawals
so there is not a reduction of needed water supplies in adequate domestic wells or in adequate wells having
prior water rights.

continued




Water License No. 7640-3
Page 2

s The wells authorized by No. 7640-3 shall be constructed by a licensed well driller and construction of the
well and installation of the pump shall comply with the Water Management Board Well Construction
Rules, Chapter 74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section
74:02:04:28. Both wells were drilled in June, 2013 by Pullman Well Drilling. Copies of the well
completion reports are on file with the Water Rights Program.

o This Water Right is approved subject to the irrigation water use questionnaire being submitted each year.

@M MAD + 2 200

Eric Gronlund, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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