WATER PERMIT NO. 7441-3

Name of Applicant: Gary E or Julie A Peterson
Address: 45913 299" St, Centerville SD 57014 Phone: 605 563-2346
Amount of Water Claimed: 1.78 c¢fs Total Acres: 140

Source of Water Supply: groundwater (one well)
Water to be used for: irrigation County: Clay

Type of Waste Disposal System:

Location: 4 miles southwest of Centerville

PRIORITY Date Received: 9-26-12 Application/License Fee: $.1050
Corrected Application Received: Period of Annual Use: May 1 — September 30
Remarks:

Diversion Point: center SE 1/4 Sec 8-T95N-R52W

Land to be Irrigated: SE 1/4 Sec 8-T95N-R52W

Depth of Well: 175 feet deep f D

Well Driller: Hammond Wetmore Drilling Kj
Remarks:

Type of Map: aerial
Prepared by:

Reviewed and the Number Assigned on: 9-26-12 By: Karen Schlaak

Notice of Hearing - date to intervene:




DU ErOrin - u4agLLw vo
FORM 2: Application for irrigation in South Daketa

(type or print)

Mail 10:' ‘ (office use'on]y ).

PMB 2020 No. 74444/ HydrologicUnit_ /9 |70 400 RECEIVED
DENR - Water Rights . e

523 E Capitol Ave Basin_[/Crmillrens f SEP 2 6 2012
Pierre, SD 57501-3182 Newspaper //ﬂ/h 72//& WATER RIGHTS
ph. (605) 773-3352 Prss £ Sukotnrs PROGRAM

Application For Permit To Appropriate Water For Irrigation
Type of Application: New DVested Right D Amendment/Correction to Permit No.

(Use predates Mar 2, 1955)
Description of amendment/correction: (i.c. change diversion point(s), add diversion poini(s), changeuse,ete)

i

3

1. Name of Applicant~ Gary E. or Julie A. Peterson " 'Phone 605-563-2346
{check onc) Owner Tcnanlllcsscc
Mailing Address 45913 299th Street Centerville sd 57014
(Address) (City) (Statc) (Zip Codc)
2. Amount of water claimed ,76 *CFS or 800 **GPM ***AF Total Acreage _:1—59—-/2@

(*Cubic Feet per Sccond)  (**Gallons per Minute)  (***Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Source of water supply  Lower Vermillion-Missouri Aquifer

4. Location of point of diversion  (example - 3 wells in SWi/4 NE1/4 section 12-TI0aN-Rs3W)  County _clay

1well in center, se 1/4 section 8, T95N, R50W S

3. Cdunty or counties where water will be used C|'ay "

6. Annual period during which wateristobe used  May-September, annually

7 . List below each forty acre division, or lot, or fraction thercof and show number of acres to be irrigated in cach.
(Attach shect if more space is needed)

Land Description Acres Land Description Acres

SE ey o€ 4he SEYy Sco & 9s) Saw| 35
SN Yy of the SE Yoy Sec 8 IsW Sad| 35—
N Yy of the. SE Yy Sco € s g2 | 35
WE Yy of fhe SE Yy Sea § 9GSV S2W| 35

8. Give a description of the project. (Attach sheet if more space is needed)
*crop irrigation from 1 irrigation well (approximately 175' deep) through center pivot on the above listed propertles

i

STATE OF SOUTH DAKOTA ) Attachmems Anach Form 2A if dlversmn is from awell or dugout or |f storage of water
County of (‘ J &“ )SS is proposed. Also, attach map and any other technical information. (sec instructions)
I Gm Dz}wm , the applicant, certify that 1 have read this application, have examined the attached
map and That the matters stated are true and that I intend, and am able to complete the necessary construction.
. s . \_
Applicant’s s:gnature A AN~
Subscribed and sworn to before me this é‘i’_ day of 20 1N
§ CYNDIR.JENSEN § N Q
:3 NOTARY PUBLIC 3 grda R. \ WJ
201001 $ SS) sOUTH DAKOTA $ Notary Public\ignature 15
............................................ 4 Mt) Commy 2513 Expires: §1211Y




SOUTH DAKOTA
WATER PERMIT NO. 7441-3 FOR IRRIGATION

Date of first receipt of application September 26, 2012,

The Water Management Board approved Water Permit No. 7441-3 on March 6, 2014 for Jason R. Knutson, 45935
292" St, Centerville SD_57014 authorizing the construction of the water use system and the placing of water to

beneficial use subject to the following limitations, conditions and qualifications;

1.

3.

Water Permit No. 7441-3 appropriates 1.78 cubic feet of water per second from one well to be completed
into the South Management Unit of the Upper Vermillion Missouri Aquifer ( approximately 175 feet deep)
located in the center of the SE 1/4 Section 8 for irrigation of 140 acres located in the SE 1/4 Section 8: all
in TO9SN-R52W, -

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is
actually and beneficially applied for irrigation. The water is to be used during the following described annual
period: May 1 — September 30.

The date from which applicant may claim right is September 26, 2012.

One-fifth of the construction is to be completed on or before September 6, 2016.

All construction is to be completed on or before March 6, 2019,

Water is to be put to beneficial use on or before March 6, 2023.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.

QUALIFICATIONS

The well approved under this Permit will be located near domestic wells and other wells which may obtain
water from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not
a reduction of needed water supplies in adequate domestic wells or in adequate wells having prior water

rights.

The well authorized by Permit No. 7441-3 shall be constructed by a licensed well driller and construction
of the well and installation of the pump shall comply with Water Management Board Well Construction
Rules, Chapter 74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section
74:02:04:28.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

WATER MANAGEMENT BOARD

11

Jeanwe Goodman, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources




Form 2A | Supplemental Information

(Complete applicable portions only) (dype or print in ink)

1. Well Information - Proposed Construction

a) Drill Hole Diameter 22" Depth 175

b) Casing Type PVC Diameter 16" Thickness .75"
¢ ) Screen Type PVC Diameter 16" Thickness .75"
d) Gravel Pack  1/8-3/8" gravel Length of Gravel Pack 70"

e) Depth to Top of Water Bearing Material 85’

) Depth to Water (ground surface to water level ) 65’

g ) Distance to nearest existing domestic well:

On applicant's property none On property owned by others >3500"

2. Wastewater Disposal System Information

a) Type of System (i.e. septic tank, drain field)

b) System Capacity (gallons ) Year Constructed

¢) Connected to the City of Sanitary System

3. Dugout Information

a) Surface Dimensions Depth

b) Depth to water (ground surface to water level)

4, Water Storage Dams

If the proposed water use system contains one or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their
name and address:

e e b) Frecboard
c) Crest Width
Crest Length
d) Height
e) Primary Outlet Capacity

—¢ —i : :
}g —y f) Secondary Spillway Capacity
yWater Surface | / Spillway Width
g2) X &Y Slope (e.g. 3to 1 1s a typical slope)
y y d Upstream

If pipe, diameter

X X Downstream

/ N 1 h) Surface Area of Impoundment
e \K“ i) Storage Acre Feet

j) Drainage Area Above Dam Acres

2010-01



USDA United States Department of Agricultu
@@l Farm Service Agency

Bine o220 Clay County, SDse» 26

2 Wetland Determination Identifiers
1:8,652 War, 4

@ Restricted Use
’G HTS W Uimited Restrictions

re K

January 10, 2011

GRA
Disclaimer: Wetland identifiers do not represent the size, shape or specific determination of the area.
Refer to your original dermination (CPA-026 a

nd attached maps) for exact wetland
boundaries and determinations, or contact NRCS.

Exempt from Conservation Compliance Provisions

) Common.Land Units

2008 Ortho-Photography - Not to Scale




SD EForm - 1621LD V1

SOUTH DAKOTA WATER WELL COMPLETION REPORT 11- 02
Locaton se % sw % Sec 9 Twp 95n Rg 52w| weliowner: Roger Hansen
Business Name:
County Clay North Address: PO box b
T T N - g
Please mark well ' : City, State, zip: Centervilie SD 57014
location with an "X” _____: ________ Lo
S ] WELL LOG: DEPTH
]
W : H E FORMATION FROM TO
5 i Clay, yellow brown, pebbly (Till) 0 30
’""'F'"' SN S Clay, gray-brown, pebbly, (Till) 30 73
i :
' £ gravel, coarse to med grained 73 203
Well Completion Date - '
July 27, 2011 o 1 Mile rY
Distance to neares! potential pollution source (septic tank, abandoned well, feed lof, etc.)?
2,900.0 ¢ from septic tank (identify source)
PROPOSED USE:
| |Domestic/stock Municipal Business Test holes
Irrigation Industrial institutional Monitoring welll sTATIC WATER LEVEL 55.0 eeer
M_ETHOD OF DRILLING: If flowing: closed in pressure PS|
direct rotary
GPM flow through Inch pipe
- — Controlled by D Valve D Reducers D Other
CASING DATA: Steel Plastic [T other | reduoed fiow rate o
If other describe
PIPEWEIGHT DIAMETER  FROM 10 HOLE DIAMETER | Can well be completely shutin?
et 16.00 v 0.0/ 1050t 22.00
LBIFT N FT FT | WELL TEST DATA: i
LBFT N FT FT IN Pumped Describe: airh
GROUTING DATA: D Bailed
Grout Type No. of Sacks Grout Weight From To Other
bentonite 18 Lbigai 0.0 rt 95.0 rt LZI - Level Betow Land Surfa
Lbigal Fi - umping Level Below Land Surface
Describe grouting procedure Ft. After Hrs. pumped GPM
tremie Ft. After Hrs. pumped GPM
. . If pump installed, pump rate: GPM
SCREEN: E Perforated pipe Manufactured REMARKS
Diameter 16.00 Inches i.ength 60.0 Feet
Material PVC RECEIVED
Slot Size .060 Set From 105.0 Feet to  165.0 Feet SEP 2 6 zmz
Other information WATER RIGH
TS
This well was drilled under license # and this

No

WAS A PACKER OR SEAL USED? | |Yes
If s0, what material?

Describe packer(s) and location

DISINFECTION: Was wet! disinfected upon completion?
[/]ves.How?  hth pellets

report is frue and accurate.

Drilling firm: Hammond Wetmore Drilling, LLC

Signature of Licen?eﬂrewg\

Lab to which water DNO' Why Not?
quality sample sent for analysis

Signature of Well Owner or Equitable Property Holder:

Date:

cfra,,a (2,20



RECEIPT

- WATER RIGHTS PROGRAM
South Dakota Department of Eavironment and Natural Resources

Date 9/26 ,20_32
RECEIVED OF Gagg Peterson 45913 299th St Cepterville SD 57014

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. 7@4/ ’.'3 to Appropriate Waler, to construct 850 D0

and to put water to beneficial use

Fee for Application for Permit No, to Appropriate Water for Future use

Fee to retain Future Use Permit No. after period of seven years.

Fee for Inspecting Constructed Works, mnﬁrming beneficial use and issuing

Water License No. 74 y / @) 200 00

Fee for Filing Transfer Form

Fee for

Fee for Issuing New Well Driller's License No. for C.Y.
Fee for Renewal of Well Driller’s License No, forC.Y.
Fee for [ssuing Well Pumnp Installer’s License No. - for C.Y.
Fee for Renewal of Well Pump Installer’s License No. forC.Y.

(Any Other Work Provided by Law) TOTAL 1050 00

No. 05587

Chief Engineer




File No. 7441-3

Water Rights Program - File Documentation

NAME: Gary or Julie Peterson
ADDRESS: Centerville SD

DATE: 11-26-12 COUNTY: CL TELEPHONE:

COMMENTS:

Gary Peterson called to say that he and his wife were now the owners and not renters of the land
covered on this application located in the SE 1/4 Section 8-T95N-R52W.

Klnun dehlaafe.

Karen Schlaak
Water Rights Program



RECEIVED

NOTICE OF HEARING o Ap-
plication Nos. 7441.3 and 7442 3
to Appropriate Water

Notice is given that Gary E or
Julie A Peterson, 45913 29944 St,
'Centerville SD 57014 have fited
1the  following applications for g
water permit.

Application  No.  7441.3 pro-
Poses o appropriate {78 cubic

JAN 18 2013 AFFIDAVIT OF PUBLICATION
WATER RIGHTS
PROGRAM
PLAIN TALK
DENR

Division of Environmental Services
Air Quality Program

Joe Foss Building, 523 East Capitol
Pierre, SD 57501

STATE OF SOUTH DAKOTA
COUNTY OF CLAY

TERA SCHMIDT BEING FIRST DULY SWORN ON OATH DEPOSES
AND SAYS THAT SHE IS THE CLASSIFIED MANAGER OF YANKTON
MEDIA INC., A CORPORATION, THE PRINTER AND THE PUBLISHER OF THE
PLAIN TALK, A LEGAL WEEKLY NEWSPAPER PUBLISHED AND CIRCULATED

IN THE CITY OF VERMILLION, SAID COUNTY AND STATE, AND ONE OF THE
OFFICIAL NEWSPAPERS OF THE SAID COUNTY OF FACTS STATED IN THIS

AFFIDAVIT, THAT THE ANNEXED
NOTICE OF APPLICATION FOR AIR QUALITY CONSTRUCTION PERMIT

feet of water per second {cfs)
from one well to be completed
Into the Upper Vermillion Mis-
souri Aquifer (175 feet deep) lo-
cated in the center of the SE [/4
Section 8 for irrigation of 140
acres located in the SE i/4 Sec-
tion §; all in TOSN-R52W.

Application  No. 7442-3  pro-
poses  to irrigate 40 additional
acres.  Water Right No. 5982.3
authorizes 1.64 cfs from one well
completed into the Upper Vermil-
lion  Missouri Aquifer (165 feet
deep) located in the SE 1/4 NW
144 Section 17 1o irrigate {15

TAKEN FROM THE PAPER, IN WHICH |T WAS LAST PUBLISHED IN THE

NEWSPAPER ON THE 4 DAY OF JANUARY 2013
THAT THE FULL AMOUNT OF THE FEE CHARGED FOR THE PUBLICATION

OFSAID NOTICE  TOWIT $78.28 ENSURES TO THE

" BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO
AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HAS
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREOF
HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSOEVER.

PUBLISHED ON: 1/4113

FILED ON: 114113

acres located in the NW 1/4 Sec-
tion 17; all in T95N-R52W. The
application is proposing to irrigate
an  additional 40 acres located in
, the W 12 NE /4 Section
17-T9SN-R52W  from the existing
well. This application, if approved

does rigl authorize iy increase in
the devéloped diversior rate.

Pursuant 10 SDCL 46-2A-2, the
Chief Engineer recommends DE-
FERRAL ~ of Application  Nos,
7441-3 and 7442-3 because at this
.time it is not possible to conclude
-that unappropriated water is avail-
‘able from the Upper Vermillion
'Missouri aquifer to satisfy these
fproposed  appropriations.  Signifi-
cant portions of the aquifer have
experienced long term  downward
trending water levels. New appro-
priations from the aquifer should
be deferred until it can be deter-
"mined if water levels jn tiese ar-
cas  will stabilize under sieady
rwithdrawals. Pursuant , to  SDCL
'46-2A-9, a permit (o appropriate
! water “may only be approved if

SUBSCRIBED AND SWORN TO BEFORE ME THIS DAY OF

NOTARY PUBLIC, SOUTH DAKOTA
MY COMMISSION EXPIRES 819/2015

there is a reasonable probability
that unappropriated water is avail-
able.

2013



SDCL  46-2A-4(10)  provides
that “if the applicant does nof com-
test the recommendations of the
Chief Engineer and no petition to
oppose  the applicotions—; re-
ceived, the Chicf Engincer s all
act on the applications pursuant 1o
the Chief Engineer's recommenda-
tions and no hearing may be held
before the board, unless the Chief

. Engineer makes 2 finding that an
application, even if uncontested,
presents  important issues of pub-
lic policy or public interest that
should be heard by the board” in
this case, the Chief Engineer finds
that these applicationd presents
important issues of public interest

_that should be heard by the Water

. Management Board.

The Water Management Board
will consider these applications at
' 9:00 a.m. on March 7, 2013 in the
Matthew  Training  Center,  Joe
| Foss Bldg, 523 E. Capital Ave.
Pierre SD. The Chicf Engincer's
recommendations are not final or
binding upon the Board. The
Board is authorized to 1) approve,
' 2) approve with qualifications, 3)
‘ defer, or 4) deny. these applica-
tions based on thd, facts presented
at the public heafig? - :

Any interested person who in-
tends to participate in the hearing
shall file a petition to opposc Of
support the applications and the
petition shall be filed with BOTH
the applicant and Chief Engineer.
The applicant must also file a pe-
tition if opposed to the Chief En-
gineer's recommendations.  The
Chief Engineer's address is "Wa-
ter Rights Program, Foss Build-
ing, 523 E Capitol, Pjerre  SD
57501 (605 773-3352)" and the
applicant’s  mailing .address i
_giyen above. A Rclit.igpwﬂl.cuq”l?z’ X
either an-—interested person or The
“-applicant must be_filed by Febru-
ary 25, 2013, The petition may be
informal, but shall be in writing
and shall include a statement de-
scribing the petitioner's interest in
the application, the petitioner's
reasons for opposing: of support-
ing the application, and the signa-
re and mailing address of the
petitioner or the petitioner's legal
counsel, if legal counsel is ob-
tained. The hearing is an adver-
sary proceeding and any party has
the right to be present at the hear-
ing and to be represented by a
lawyer. These and other due proc-
ess rights will be forfeited if they
are not exercised at the hearing
and decisions of the Board may be
appealed to the Circuit Court and
State Supreme Court as provided
by law.

Thé March 7, 2013 hearing date
will be automatically delayed for
at least 20 days upon: wrilten re-
quest to the Chief Engineer from
the applicant or any person who
has filed a petition to oppose oOr
support the applications. The re-
quest for an automatic delay must
be filed by February 25, 2013, If
an sutomatic delay is requested,
the hearing will be reschedoled
for a future Board meeting and
personal notice will be * provided
to all petitioners regarding the
lime, date and location.

Contact Eric Gronlund by Febru-
ary 25, 2013, at the above Chief
Engineer's address to request cop-
ies of the staff report, recommen-
dations, applications or other in-
formation. Notice is given to indi-
viduals with disabilities that this
hearing is being held in a physi-
cally accessible place. Please no-
tify the Department of Environ-
ment and Natural-Resources at
least 48 hours before the hearing
if you have a disability for which
special  arrangements  must be
made at the hearing. The tele-
phone number for making ar-
rangements is (605) 773-3352.

Under SDCL 1-26-17(7) notices
must state that “if the amount in
controversy exceeds $2,50000 or
if a property right may be termi-
nated, any party to the contested
case may reguire the agency Io
use the Office of Hearing Examin-
ers by giving notice of the request
to the agency no later than ten
days after service of a notice of
hearing issued pursuant to SDCL
1-26-17” This is a Notice of
Hearing, service is being provided
by publication, and the applicable
date to give notice 1o the Chief
Engineer is January 14, 2013.
However, since this  particular
matter is a water permit applica-
tion and not a monetary contro-
versy in excess of $2,500.00 or
termination of a property right the
Chief Engincer disputes the appli-
cability of this provision and
maintains that the hearing must be
conducted by the Board.

As applicable, the following pro-

2010 Lbgal andPublic

_Nbtices
vides the legal authorits® and juris-
'd:;ucm under which the hearing
will be held and the particular
Statutes and rules: pertaining to
this  application: SDCL  1-26-16
“thru 1-26-28; SDCL 46-1-1 thru
46-1-9,  46-1-13  thru  46-1-16:
46230, 4629, . 46.2-11,
46217, 46-2A-1 thru 46-2A-12.
46-2A-13,  46-2A-15, 46-2A.20,
462A-21.  46-2A-23:  46.5-1.1
46:52 thru  46.5-26, 46.5-30.2
ithre  46-5-30.4,, 46-5-31 46-5-32
/thru  46-5.34.],  46.5-38  thru

46-5.39, 46-5-46, 46-5-47,
46-5-49:  46-6-1  thru- . 46-6-3.1,
46-6-6.1, 46-6-10,  46-6-13.

46-6-14, 46-6-21 40-6:26;

14, : 6:26; and
iBoard Rules ARSD  74:02:01:01
thru 74:02:01:25.02:
74:02:01:35.01. '

Steven M. Pirner, Secretary, De-
partment of  Environment and
Natural Resources.

Publ_ished once at the total a;ﬁ-
proximaie cost of $78.28,
Published: January 4, 2012

_—“



RECEIVED
JAN 11 2013

WATER RIGHTS

PROGRAM AFFIDAVIT OF PUBLICATION

YANKTON DAILY PRESS AND DAKOTAN

Department of Environment and Natural Resources
PMB 2020

Joe Foss Building
523 East Captiol
Pierre, SD 57501-3182

STATE OF SOUTH DAKOTA
COUNTY OF YANKTON

KELLY HERTZ BEING FIRST DULY SWORN ON OATH DEPOSES
AND SAYS THAT HE IS THE MANAGING EDITOR OF, YANKTON
MEDIA INC, A CORPORATION, THE PRINTER AND THE PUBLISHER OF THE
YANKTON DAILY PRESS AND DAKOTAN, A LEGAL DAILY NEWSPAPER
PUBLISHED AND CIRCULATED IN THE CITY OF YANKTON, SAID COUNTY
AND STATE, AND ONE OF THE OFFICIAL NEWSPAPERS OF THE SAID

COUNTY OF FACTS STATED IN THIS AFFIDAVIT; THAT THE ANNEXED
Application Nos. 7441-3.and 7442-3

TAKEN FROM THE PAPER, IN WHICH IT WAS LAST PUBLISHED IN THE
NEWSPAPER ON THE 4th DAY OF January 2013

THAT THE FULL AMOUNT OF THE FEE CHARGED FOR THE PUBLICATION
OF SAID NOTICE TOWIT $74.97 ENSURES TO THE
BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO
AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HAS
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREOF
HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSQEVER.

PUBLISHED ON: 1/4i12013

FILED ON: 1142013

M%
e
SUBSCRIBED AND SWORN TO BEFORE ME THIS 4th DAY OF

"NOTARY Ptﬁhc. $OUTH DAKOTA
MY COMMISSION EXPIRES

T 8M9/2015

January

2013

i+4
NOTICE OF HEARING on

Application Nos. 7441-3 and
7442-3 to Appropriale Water

Notice is given that Gary E or Ju-
liec A Peterson, 45913 29%th St,
Centerville SD 57014 have filed
the following applications for a
waler permit.

Application No. 7441-3 proposes
to appropriate 1.78 cubic feet of
water per second (cfs) from one
well to be completed into the Up-

. per- Vermiillion Missouri Aquifer
" {175 feet deep) located in the cen-

ter of the SE 1/4 Section 8 for irri-
gation of 140 acres located in the
SE 1/4 Section 8 all in
TYSN-R52W.

Application No. 7442-3 proposes
o irrigate 40 additional acres.
Water Right No. 5982-3 author-
izes 1,64 cfs from onc well com-
pleted into the Upper Vermillion
Missouri Aquifer (165 feet deep)
tocated in the SE 1/4 NW 144 Sec-
tion 17 to irrigate 115 acres lo-
cated in the NW 1/4 Section 17;
all in T95N-R52W. The applica-
tion is proposing to irrigate an ad-
ditional 40 acres located in the W
1/2 NE 1/4 Section
17-T95N-R52W from the existing
well. This application, if ap-
proved does not authorize any in-
crease in the developed diversion
rate.

Pursuant ic SDCL 46-2A-2, the
Chief Engineer recommends DE-
FERRAL of Application 'Nos.
7441-3 and 7442-3 because at this
time it is not possible to conclude
that unappropriated water is avail-
able from the Upper Vermillion
Missouri aquifer to satisfy these
proposed appropriations. Signifi-
cant portions of the aguifer have
experienced long term downward
trending water levels. New ap-
propriations from the aquifer
should be deferred until it can be
determined if water levels in these
areas wil! stabilize under steady

' withdrawals. Pursuant to SDCL

46-2A-9, a permit to appropriate
water may only be approved if
there is a reasonable probability
that unappropriated water is avail-
able.

SDCL 46-2A-4(10) provides that
“if the applicant does not contest
the recommendations of the Chief
Engineer and no petition 1o op-
pose the applications are received,
the Chief Engineer shall act on the
applications pursuant to the Chief
Engineer's recommendations and
no hearing may be held before the
board. unless the Chief Enginetr
makes a finding that an applica-
tion, even if uncontested, presents
important issues of public policy
or public interest that should be
heard by the board.” In this case,
the Chief Engineer finds that these
applications presents important is-
sues of public interest that should
be heard by the Water Manage-

ment Board.



The Water Managemeni Board
wil consider these applications at
9:00 a.m. on March 7, 2013 in the
Matthew Training Center, Joe
Foss Bldg, 523 E. Capitol Ave.
Pierre. SD. The Chief Engineer's
recommendations are not final or
binding upon the Board. The
Board is authorized to 13 approve.
2) apprové wilh qualificatjons, 3)
defer, or 4) deny these applica-
tions based on the facts presented
at the public hearing.

Any interested person who in-
tends 10 participate in the hearing
shall file a petition to oppose or
support the applications and the
petition shall be filed with BOTH
the applicant and Chicf Engineer.
The applicant must also file a pe-
tition if opposed to the Chief En-
gineer's recommendations. The

_ Chief Engineer's address is "Wa-

ter Rights Program, Foss Build-
ing, 523 E Capitol, -Pierre SD
57501 (605 773-3352)" and the
applicant's mailing address is
given above. A petition filed by
cither an interested person or the
applicant must be filed by Febru-
ary 25, 2013, The petition may be
informal, but shall be in writing
and shall include a statement de-
scribing the petitioner's interest in
the application, the petitioner’s
reasons for opposing or suppoft-
ing the application, and the signh-
wre and mailing address of the
petitioner or the petitioner's legal
counsel, if legal counsel is ob-
tained. The hearing is an adver-
sary proceeding and any party has
the tight to be present at the hear-
ing and to be represented by @
lawyer. These and other due proc-
ess rights will be forfeited if they
are not exercised at the hearing
and decisions of the Board may be

, appealed to the Circuit Court and
* State Supreme Court as provided

by law.

The March 7. 2013 hearing date
will be automaticaily detayed for
at least 20 days upon written re-
quest io the Chief Engineer from
the applicant or any person who
has filed a petition 10 oppose or
support the applications. The re-
quest for an automatic delay must
be filed by February 25, 2013, 1If
an automatic delay is requested.
the hearing will be rescheduled
for a future Board meeting and
personal notice will be provided
to all petitioners regarding the
time, date and location.

—————

Contact Eric Gronlund by Febru-
ary 25, 2013, at the shove Chief
Engineer's address 1o requsst cop-
. jes of the staff report, recommen-
dations, applications or other in-
formation. Notice is given to in-
dividuals with disabilities that this
hearing is being held in a physi-
cally accessible place. Please no-

“1ify the Department of Environ-

ment and Natural Resources at
least 48 hours before the hearing
if you have a disability for which
special arrangements must be
made at the hearing. The tele-
phone number for making ar-
rangements is (605) 773-3352.

Under SDCL 1-26-17(7) notices
must state that “if the amount in
controversy exceeds $2,500.00 or
if a property right may be termi-
nated, any party to the contested
case may require the agency 10
use the Office of Hearing Examin-
ers by giving notice of the request
to the agency no later than ten
days after service of a notice of
hearing issued pursuant to SDCL
1-26-17.” This is a Notice of
Hearing, service is being provided
by publication, and the applicable
date to give notice 1o the Chief
Engineer is January 14, 2013. .
However, since this particular ‘
mhatter is a water permit applica-
fton and not a monetary contro-
versy in excess of $2,500.00 or
termination of a property right the
Chief Engineer disputes the appli-
cability of this provision and
maintains that the hearing must be
conducted by the Board.

As applicable, the following pro-
vides the legal authority and juris-
diction under which the hearing
will be held and the particular
statutes and rules pertaining (o
this application: SDCL 1-26-16
thrir 1-26-28; SDCL 46-1-1 thru
46-1-9, 46-1-13 thru 46-1-16;
46.2-3.1, 4629, 462-11,
46-2-17; 46-2A-1 thru 46-2A-12,
46-2A-14, 46-2A-15, 46-2A-20,
46-2A-21, 46-2A-23; 46-5-1.1,
46-5-2 thru 46-5-26, 46-5-30.2

.thru 46-5-30.4, 46-5-31 46-5-32

ithru 46-5-34.1, 46-5-38 thru
' 46-5-39,

46-5-46,  46-5-47,

' 46-5-49; 46-6-1 thru 46-56-3.1,

- 46-6-0.1,

46-6-10, 46-5-13,
46-6-14, 46-6-21, 46-6-26;, and
Board Rules ARSD 74:02:01:01
thru 74:02:01:25.02;

. 74:02:01:35.01.

Steven M. Pirner, Secretary, De-
partment of Environment and
Natural Resources.

Published once at an approximate

_cost of $74.97.
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December 19, 2012

Plain Taik

201 W Cherry St

Vermillion SD 57069
ATTENTION: Legal Public Notice

Enclosed is a Notice on Application Nos. 7441-3 and 7442-3 to Appropriate Water. Please publish the notice once on
January 4, 2013. The text of the notice can be e-mailed to your paper by contacting Karen Schlaak at (605) 773-3352.

The applicant must verify to you that the notice is to be published and arrange for payment. Please BILL the APPLICANT
for the cost of publication. The APPLICANT is Gary E or Julie A Peterson, 45913 299'h St., Centerville SD 57014
(Ph # 605-563-2346).

Please send the Water Rights Program an affidavit or the enclosed Proof of Publication form immediately,

The applicant pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication.
Delays in receiving the affidavit can be costly to the applicant.

Sincerely,
Eric M
Natural Resources Engineer

605 773-3352

enclosures



% ﬁ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
4 PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501 -3182

@

et s G P

denr.sd.gov

December 19, 2012

Daily Press & Dakotan

319 Walnut

Yankton SD 57078

ATTENTION: Legal Public Notice

Enclosed is a Notice on Application Nos. 7441-3 and 7442-3 lo Appropriate Water. Please publish the notice once on
January 4, 2013, The text of the notice can be e-mailed to your paper by contacting Karen Schlaak at (605) 773-3352.

The applicant must verify to you that the notice is to be published and arrange for payment. Please BILL the APPLICANT
for the cost of publication. The APPLICANT is Gary E or Julie A Peterson, 45913 299* St., Centerville SD 57014
(Ph # 605-563-2346).

Please send the Water Rights Program an affidavit or the enclosed Proof of Publication form immediately.

The applicant pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication.
Delays in receiving the affidavit can be costly to the applicant.

Sincerely,

bkl /

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures
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NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATE, CONTACT
THE NEWSPAPER(S) RIGHT AWAY."

December 19, 2012

Gary E or Julie A Peterson
45913 299" St
Centerville SD 57014

Dear Petersons:

Water Permit Application Nos. 7441-3 and 7442-3 for irrigation use have been examined and found to comply
with the South Dakota Water Laws and applicable rules. A notice has been sent to the Plain Talk printed at .
Vermillion SD (Ph # 605-624-2695) and the Daily Press & Dakotan printed at Yankton (Ph # 605-665-7811}.
You will need to contact the newspaper(s) and authorize publication of this notice. The Chief Engineer’s
. recommendation is for DEFERRAL and the notice schedules a hearing before the Water Management Board.
For your information, a copy of the notice, the recommendations of the Chief Engineer and reports on the
applications are enclosed. Please review the notice prior to publication and notify this office, if you have any
corrections or questions.

Be sure to contact the above newspaper(s) to authorize publication of your Notice and to arrange for payment.
Early contact with the paper(s) can eliminate delays. Upon receiving authorization from you, the publisher has
been instructed to publish your notice. The newspaper(s) has also been instructed to send us the Proof of
Publication. We must receive Proof of Publication before action can be taken on the applications.

Sincerely,

Eric Gronlund

Natural Resources Engineer
(605) 773-3352

enclosures
NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition

pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the applications.



[nstruction to Newspaper — Publish the Notice on January 4, 2013. The applicant is responsible for payment.
The text of the notice can be e-mailed to your paper by contacting Karen Schlaak at (605} 773-3352 or email:
Karen.schlaak@state.sd.us.

NOTICE OF HEARING on Application Nos. 7441-3 and 7442-3 to Appropriate Water

Notice is given that Gary E or Julie A Peterson, 45913 299" St, Centerville SD 57014 have filed the following
applications for a water permit.

Application No. 7441-3 proposes to appropriate 1.78 cubic feet of water per second (cfs) from one well to be
completed into the Upper Vermillion Missouri Aquifer (175 feet deep) located in the center of the SE 1/4
Section 8 for irrigation of 140 acres located in the SE 1/4 Section 8; all in T95N-R52W.

Application No. 7442-3 proposes to irrigate 40 additional acres. Water Right No. 5982-3 authorizes 1.64 cfs
from one well completed into the Upper Vermillion Missouri Aquifer (165 feet deep) located in the SE 1/4 NW
174 Section 17 to irrigate 115 acres located in the NW 1/4 Section 17; all in T9SN-R52W. The application is
proposing to irrigate an additional 40 acres located in the W 1/2 NE 1/4 Section 17-T95N-R52W from the
existing well. This application, if approved does not authorize any increase in the developed diversion rate.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends DEFERRAL of Application Nos. 7441-3 and
7442-3 because at this time it is not possible to conclude that unappropriated water is available from the Upper
Vermillion Missouri aquifer to satisfy these proposed appropriations. Significant portions of the aquifer have
experienced long term downward trending water levels, New appropriations from the aquifer should be
deferred until it can be determined if water levels in these areas will stabilize under steady withdrawals.
Pursuant to SDCL 46-2A-9, a permit to appropriate water may only be approved if there is a reasonable
probability that unappropriated water is available.

SDCL 46-2A-4(10) provides that “if the applicant does not contest the recommendations of the Chief Engineer
and no petition to oppose the applications are received, the Chief Engineer shall act on the applications pursuant
to the Chief Engineer’s recommendations and no hearing may be held before the board, unless the Chief
Engineer makes a finding that an application, even if uncontested, presents important issues of public policy or
public interest that should be heard by the board.” In this case, the Chief Engineer finds that these applications
presents important issues of public interest that should be heard by the Water Management Board.

The Water Management Board will consider these applications at 9:00 a.m. on March 7, 2013 in the Matthew
Training Center, Joe Foss Bldg, 523 E. Capitol Ave. Pierre SD. The Chief Engineer’s recommendations are not
final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3)
defer, or 4) deny these applications based on the facts presented at the public hearing.

Any interested person who intends to participate in the hearing shall file a petition to oppose or support the
applications and the petition shall be filed with BOTH the applicant and Chief Engineer. The applicant must
also file a petition if opposed to the Chief Engineer's recommendations. The Chief Engineer's address is "Water
Rights Program, Foss Building, 523 E Capitol, Pierre SD 57501 (605 773-3352)" and the applicant's mailing
address is given above. A petition filed by either an interested person or the applicant must be filed by February
25,2013, The petition may be informal, but shall be in writing and shall include a statement describing the
petitioner's interest in the application, the petitioner's reasons for opposing or supporting the application, and the
signature and mailing address of the petitioner or the petitioner's legal counsel, if legal counsel is obtained. The
hearing is an adversary proceeding and any party has the right to be present at the hearing and to be represented
by a lawyer. These and other due process rights will be forfeited if they are not exercised at the hearing and
decisions of the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The March 7, 2013 hearing date will be automatically delayed for at least 20 days upon written request to the
Chief Engineer from the applicant or any person who has filed a petition to oppose or support the applications.



The request for an automatic delay must be filed by February 25, 2013, If an automatic delay is requested, the
hearing will be rescheduled for a future Board meeting and personal notice will be provided to all petitioners
regarding the time, date and location.

- Contact Eric Gronlund by February 25, 2013, at the above Chief Engineer’s address to request copies of the
staff report, recommendations, applications or other information. Notice is given to individuals with disabilities
that this hearing is being held in a physically accessible place. Please notify the Department of Environment and
Natural Resources at least 48 hours before the hearing if you have a disability for which special arrangements
must be made at the hearing. The telephone number for making arrangements is (605) 773-3352.

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 or if a property
right may be terminated, any party to the contested case may require the agency to use the Office of Hearing
Examiners by giving notice of the request to the agency no later than ten days after service of a notice of hearing
issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being provided by publication, and the

applicable date to give notice to the Chief Engineer is J anuary 14, 2013. However, since this particular matterisa '

“Water petmit application and ot 2 monetary controversy in excess of $2,500.00 or termination of a property right
the Chief Engineer disputes the applicability of this provision and maintains that the hearing must be conducted by
the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will be held
and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28; SDCL 46-1-1
thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-2A-12, 46-2A-14, 46-
2A-15,46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2 thru 46-5-30.4, 46-5-31 46-5-
32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49; 46-6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10,
46-6-13, 46-6-14, 46-6-21, 46-6-26; and Board Rules ARSD 74:02:01:01 thru 74:02:01:25.02; 74:02:01:35.01.

Steven M. Pimer, Secretary, Department of Environment and Natural Resources. Published once at an
approximate cost of .
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January 30, 2013

Gary Peterson
45913 299" Street
Centerville SD 57014

Dear Mr. Peterson:
As per our phone conversation, please find the following enclosures:
1. Summary of water use reporting for Water Right No. 5982-3
2. A composite map of eastern South Dakota and a blow-up from this map showing the line
separating the Upper Vermillion Missouri Aquifer and Lower Vermillion Missouri Aquifer. The
staff report on your applications also shows the boundary of the UVM Aquifer.
You also asked about the number of applications pending from the UVM Aquifer. There are currently 7
applications that have been public noticed for deferral and another 11 applications pending from the
aquifer which I anticipate a deferral recommendation.
| hope this information is helpful.
Sincerely, Vs
Eric Gronlund
Water Rights Program, DENR

605 773-3352
Eric.gronlund@state.sd.us

enclosures



SUMMARY OF IRRIGATION QUESTIONNAIRES
WATER RIGHT NO. 5982-3 — GARY PETERSON

1997-2012
Authorized
Year Annual Appropriation Acre Feet of Water Reported
(Acre-Feet)

1997 320 35.00
1998 320 19.49
1999 320 38.98
2000 320 48.72
2001 320 61.71
2002 320 51.97
2003 320 33.43
2004 230 50.75
2005 230 53.43
2006 230 43.85
2007 230 83.80
2008 230 34.11
2009 230 0
2010 230 0
2011 230 35.40
2012 230 151.04
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7441-3, Gary E or Julie A Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 7441-3, Gary E or Julie A Peterson, 45913 299" Street,
Centerville SD 57014.

The Chief Engineer is. recommending DEFERRAL of Application No. 7441-3 because at
this time it is not possible to conclude that unappropriated water is available from the
Upper Vermilion Missouri aquifer to satisfy this proposed appropriation. Significant
portions of the aquifer have experienced long term downward trending water levels. New
appropriations from the aquifer should be deferred until it can be determined if water
levels in these areas will stabilize under steady withdrawals. Pursuant to SDCL 46-2A-9,
a permit to appropriate water may only be approved if there is a reasonable probability
that unappropriated water is available.

See report on application for additional information.

Moved i

Garland Erbele, Chief Engineer
December 18, 2012



REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NOS. 7441-3 & 7442-3, GARY OR JULIE PETERSON
WATER PERMIT APPLICATION NO. 7452-3, JEROME HULT
WATER PERMIT APPLICATION NO. 7466-3, BETHEL HAGEN TRUST
WATER PERMIT APPLICATION NOS. 7467-3 & 7468-3, CLELAND HAGEN TRUST
WATER PERMIT APPLICATION NO. 7535-3, DONALD D BENSON
DECEMBER 11, 2012

Water Permit Application No. 7441-3 proposes to appropriate up to 280 acre-feet of per year (ac-
ft/yr) at a maximum diversion rate of 1.79 cubic feet of water per second (cfs) from one well to
be completed into the Upper Vermillion Missouri aquifer. The well is expected to be
approximately 175 feet deep and is to be located in the center of the SE% of Section 8, T95SN-
R52W. This application proposes to irrigate 140 acres located in the SE% of Section 8, T95N-
R52W.

Water Permit Application No. 7442-3 proposes to appropriate up to 80 ac-ft/yr to irrigate 40
acres located in the W' NE% Section 17, T95N-R52W using an existing well which i1s
authorized by Water Right No. 5982-3. Water Right No. 5982-3 appropriates up to 320 ac-ft/yr
at a maximum diversion rate of 2.28 cfs from one well 165 feet deep completed into the Upper
Vermillion Missouri aquifer, located in the center of the NW of Section 17, T95N-R52W. This
application does not propose to increase the diversion rate authorized for this well.

Water Permit Application No. 7452-3 proposes to appropriate up to 220 ac-ft/yr at a maximum
diversion rate of 1.78 cfs from one well to be completed into the Upper Vermillion Missouri
aquifer. The well is expected to be approximately 190 feet deep and is to be located in the SW4
NE% of Section 32, T98N-R52W. This application proposes to irrigate 110 acres located in the
W Y% NE%, SE% NE% of Section 32, T98N-R52W. This application is requesting a diversion
rate greater than the statutory limit of 1 cfs per 70 acres.

Water Permit Application No. 7466-3 proposes to appropriate up to 304 ac-ft/yr at a maximum
diversion rate of 1.78 cfs from one well to be completed into the Upper Vermillion Missouri
aquifer. The well is expected to be approximately 169 feet deep and is to be located in the
approximate center of the NE% of Section 5, T96N-R51W. This application proposes to irrigate
152 acres located in the NE' of Section 5, T96N-R51W.

Water Permit Application No. 7467-3 proposes to appropriate up to 304 ac-ft/yr at a maximum
diversion rate of 1.78 cfs from one well to be completed into the Upper Vermillion Missouri
aquifer. The well is expected to be approximately 134 feet deep and is to be located in the
approximate center of the NW% of Section 13, T96N-R51W. This application proposes to
irrigate 152 acres located in the NW % of Section 5, T97N-R52W.

Water Permit Application No. 7468-3 proposes to appropriate up to 304 ac-ft/yr at a maximum
diversion rate of 1.78 cfs from one well to be completed into the Upper Vermillion Missouri
aquifer. The well is expected to be approximately 134 feet deep and is to be located in the



approximate center of the NE% of Section 26, T96N-R51W. This application proposes to
irrigate 152 acres located in the NE% of Section 5, TO8N-R52W.

Water Permit Application No. 7535-3 proposes to appropriate up to 130 ac-ft/yr at a maximum
diversion rate of 1.78 cfs from one well to be completed into the Upper Vermillion Missouri
aquifer, The well is expected to be approximately 220 feet deep and is to be located in the SWi4
NWY of Section 30, T98N-R53W. This application proposes to irrigate 65 acres located in the
NWY4 of Section 30, T98N-R53W. This application is requesting a diversion rate greater than
the statutory limit of 1 cfs per 70 acres.

AQUIFER: Upper Vermillion Missouri aquifer (UVM)

GEOLOGY AND AQUIFER CHARACTERISTICS:

The Upper Vermillion Missouri aquifer is a buried glacial outwash deposit that consists of fine
sand to medium-pebble gravel. The aquifer underlies approximately 204,832 acres of
Hutchinson, Turner, Lincoln and Clay Counties (see Figure 1). The Upper Vermillion Missouri
aquifer blends into the Lower Vermillion Missouri aquifer in northern Clay County. The
average thickness of the outwash is estimated to be 68 feet in Turner County (Lindgren and
Hansen, 1990) and is estimated to be 100-150 feet thick in the areas proposed by these
applications (Stephens, 1967). The aquifer contains an estimated 1.8 million acre feet (ac-ft) of
water in storage in Turner and Hutchinson Counties (Lindgren and Hansen, 1990) and an
estimated 317,180 ac-ft of recoverable water in storage in Clay and Lincoln Counties (Hedges
and others, 1982). The aquifer is primarily under confined conditions although unconfined
conditions do occur over a small area where the outwash is at or near ground surface in T96N-
R52W at the Clay-Turner County line (Lindgren and Hansen, 1990). Groundwater movement in
the aquifer is to the south-southeast at a gradient that Lindgren and Hansen (1990) estimated at
approximately four feet per mile (f/mi). However, based on DENR-Water Rights’ observation
wells the gradient was 4.3- 4.6 ft/mi in May 2012 (Water Rights, 2012a). The outwash generally
overlies the Carlile Shale although Sioux quartzite directly underlies the aquifer in northern
portion of the aquifer (Lindgren and Hansen, 1990). The Upper Vermillion Missouri aquifer
overlies the Niobrara Formation in western Turner County. The aquifer is generally buried by
glacial till; however, in places it is overlain by and is hydraulically connected to the surficial
Parker Centerville aquifer.
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Figure 1. Areal extent of the Upper Vermillion aquifer modified from (Lindgren and Hansen,
1990; Hedges and others, 1982; and Niehus, 1994), and the locations of well sites
proposed by Water Permit Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7467-3,
7468-3 and 7535-3.

SDCL 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is reasonable
probability that there is unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful impairment of existing rights and that the
proposed use is a beneficial use and in the public interest. This report will address the availability of
unappropriated water from the Upper Vermillion Missouri aquifer.

WATER AVAILABILITY:

Water Permit Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7467-3, 7468-3, and 7535-3
proposes to appropriate up to 1,622 acre-feet annually from the Upper Vermillion Missouri
aquifer. The actual water use if these applications are approved will likely be less than the
appropriations. The probability of unappropriated water available from the aquifer can be
evaluated by considering SDCL 46-6-3.1 which requires “No application to appropriate
groundwater may be approved if, according to the best information reasonably available, it is



probable that the quantity of water withdrawn annually from a groundwater source will exceed
the quantity of the average estimated annual recharge of water to the groundwater source.”

Recharge versus Discharge:
Recharge:

Recharge to the Upper Vermillion Missouri aquifer occurs through: 1) direct infiltration of
precipitation in areas where the aquifer is at or near ground surface; 2) inflow from fractures in
the Sioux Quartzite; and 3) inflow from the Niobrara aquifer.

Previous Estimates:
Hedges and others (1985) estimated a recharge rate to the Upper Vermillion Missouri aquifer of
0.25 inches per year calculated from regional flow net analysis. However, Hedges and others
(1985) noted:
“It should be noted that recharge rates calculated using flow-net analysis are
suspect and conclusions based on this method are questionable”
Given a recharge rate of 0.25 inches per year, average annual recharge to the Upper Vermillion
Missouri aquifer is 4,267 ac-ft/yr.

2012 Flow net analysis
The recharge potential of the Upper Vermillion Missouri aquifer was evaluated by interpreting a
regional flow net analysis based on the May 2012 water level data from the DENR-Water
Rights’ Observation Well Network. A flow net analysis is a calculation of the amount of water
flowing through the aquifer according to the equation:
Q=TIL
Where:

Q= flow in gallons per day

T= Transmissivity in gallons per day per foot

I= Hydraulic gradient in feet per mile

L= Cross sectional length in miles

The average transmissivity for the Upper Vermillion Missouri aquifer was estimated based on
the transmissivity calculated from the specific capacities of irrigation wells completed into the
aquifer where the data to allow these calculations was available (Water Rights, 2012b; Water
Rights, 2012¢) (“Transmissivity from Specific Capacity”). These transmissivity values are
shown in Table 1.



Permit | Type | Drawdown | Yield | Specific Capacity | Transmissivity
No. (ft) gpm) | (gpm/ft) (g/d/ft)
1930-3 | A 15 1200 80.0 160000
3784-3 A 92 900 9.8 19600
3901-3 | A 9 1000 111.1 222200
4265-3 A 25 900 36.0 72000
4560-3 | A 83 800 9.6 19200
5259-3 A 6 1400 2333 466600
5352-3 WT 20 2100 105.0 157500
5371-3 A 45 860 19.1 38200
54253 | A 22 1100 50.0 100000
5632-3 A 24 800 333 66600
5886-3 A 9 800 88.9 177800
5899-3 A 25 800 320 106600
5982-3 A 27 800 29.6 92400
6054-3 A 25 900 36.0 72000
6301-3 A 16 1100 68.8 137600
6810-3 A 6 750 125.0 250000
6868-3 | A 10 900 90.0 180000
6922-3 A 11 810 73.6 147200
6968-3 | A i1 840 76.4 152800
6984-3 A 7 1200 171.4 342800
7002-3 WT 10.5 720 68.6 102900
7128-3 A 15 750 50.0 100000
Min 6 720 9.64 19200
Max 92 2700 233.33 466600
Average 23 974 72.62 144727

Table 1. Irrigation well data from the Upper Vermillion Missouri aquifer

The hydraulic gradient for the Upper Vermillion Missouri aquifer was estimated to average 4.5
feet per mile based on data from the DENR-Water Rights’ Observation Well Network (Water
Rights, 2012c).

The cross section length of the Upper Vermillion Missouri aquifer was determined to be
approximately eight miles based on the current aquifer delineation.

The amount of water moving through the Upper Vermillion Missouri aquifer is estimated as
follows:
Q =((144,727 gpd/ft) x (4.5 f/mile) x (8 miles))/ (325,851 gallons/ac-ft)
=15.99 ac-ft/day
= 5,836 ac-ft/yr

In order to sustain this estimated volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per year based on an area of the aquifer of 204,832 acres would
be 0.34 inches. This recharge rate cannot be considered “average annual recharge” since it used
only 2012 data; however the estimate does agree with the average annual recharge estimate from
Hedges and others (1985).

The recharge rates estimated for the Upper Vermillion Missouri aquifer should be considered
reflective of “existing conditions”. Lindgren and Hansen (1990) identified that approximately

the southern 19.5 miles of the western boundary of the Upper Vermillion Missouri aquifer in

5



Turner County is hydraulically connected to and receives recharge from the Niobrara aquifer.
Increased recharge will be induced from the Niobrara aquifer with increased pumping from the
Upper Vermillion Missouri aquifer.

Discharge:

Discharge for the Upper Vermillion Missouri aquifer occurs through groundwater outfiow to the
Lower Vermillion Missouri aquifer and by well withdrawals. There are a number of completion
reports on file with the DENR-Water Rights Program for domestic use wells that appear to be
completed into the Upper Vermillion Missouri aquifer (Water Rights, 2012b); however
withdrawals from domestic users are not expected to be significant. There are currently 100
water rights/permits appropriating water from the Upper Vermillion Missouri aquifer.
Appropriations authorize municipal, commercial, rural water system and irrigation uses.

Municipal use:

Municipal use appropriations include water rights for: 1) the City of Viborg, 2) the City of
Centerville, and 3) the Town of Davis. At this time, Viborg and Davis are supplied completely
by TM Rural Water System (Friedeman). The City of Centerville receives 70% of its 64,000
gallons per day average from Lewis and Clark Rural Water System and 30% from the Upper
Vermillion Missouri aquifer (Kittay) Therefore the average municipal water use from the Upper
Vermillion Missouri aquifer is 21.5 ac-ft/yr.

Commercial use:

There are two water rights appropriating water from the aquifer for commercial use. Water
Right No. 6662-3, Vannorsdel’s Inc., appropriates water for a concentrated animal feeding
operation permitted for 1,800 head of beef cattie (Roth). Assuming an average use of 18 gallons
per animal unit per day, the average water use by the permit is estimated to be 36 ac-ft/yr. Water
Right No. 5833-3, Advanced Prescription Fertilizer Inc, appropriates water for a fertilizer plant.
The average annual use through this appropriation is estimated to be under 1,000,000 gailons per
year (i.e. 3.07 ac-ft/yr) (Nelson). Estimated average annual use for commercial use from the
Upper Vermillion Missouri aquifer therefore is 40 ac-fi/yr.

Rural Water System Use:

Two rural water systems are supplied by the Upper Vermillion Missouri aquifer: TM Rural
Water System and South Lincoln Rural Water System. The water use of the rural water systems
as reported to the DENR-Water Rights Program is shown in Table 2.



™ South

Rural Water | Lincoln

District RWS
2011 1146 1108
2010 1184 1095
2009 950 987
2008 776 779
2007 2 607
2006 3 599
2005 1 6l1
2004 12 583
2003 17 354

Table 2. Reported water use in acre-feet per year from TM RWS and South Lincoln RWS
(Water Rights 2003-2012)

Irrigation Use:

The majority of the water pumped from the Upper Vermillion Missouri aquifer is for irrigation
use. The irrigation water use from the aquifer as reported to the DENR-Water Rights Program is
shown in Table 3.



YEAR NO. OF APPROPRIATION | PUMPAGE
PERMITS | (ac-ft/yr) REPORTED
(ac-ft/yr)
1979 56 28081.0 3247
1980 54 28081.0 5082
1981 61 30455.0 4159
1982 52 25589.6 3778.57
1983 51 25025.6 2983.12
1984 59 29867.6 2791.00
1985 57 28643.6 2479.00
1986 57 28067.6 3544.00
1987 55 26561.6 3781.00
1988 54 26072.6 6753.10
1989 55 26492.6 5758.60
1990 61 27977.6 6626.20
1991 59 27469.0 6220.00
1992 61 27723.0 1793.20
1993 58 25021.0 534.50
1994 55 237920 4313.79
1995 55 23792.0 4484.34
1996 59 24403.6 4672.19
1997 59 24642.6 5408.00
1998 | 62 24842.6 5343.85
1999 62 25062.6 5056.06
2000 62 25938.6 6181.55
2001 62 25938.6 6195.66
2002 64 26498.6 7169.69
2003 64 26195.6 5930.90
2004 62 25747.6 7414.06
2005 61 25369.6 6856.39
2006 64 26071.6 7906.32
2007 69 27293.6 6983.20
2008 76 28890.2 7467.98
2009 77 28856.9 3878.92
2010 79 29280.9 150.49
2011 79 29280.9 5615.12
Max 79 30455 7906.32
Min 31 23792 150.49
Average | 60 26758 4865.42

Table 3. Irrigation from the Upper Vermillion Missouri aquifer (Water Rights, 1980-2012)

Future Use Permits:

A future use permit is a reservation of water and does not authorize withdrawals. However, in
theory future use permits can be completely developed. Future use permits reserving water from the
Upper Vermillion Missouri aquifer are shown in table 4.



Future Use | Name Amount of water
Permit No. remaining reserved
5358-3 TM Rural Water District 530 ac-fi/yr

6705-3 TM Rural Water District 210 ac-ft/yr

Table 4. Future Use Permits from the Upper Vermillion Missouri aquifer (Water Rights, 2012c¢)

Recharge versus Discharge Summary:

The total of well withdrawals from the Upper Vermillion Missouri aquifer plus the amount of water
that can be developed from future use permits is estimated to be approximately 7, 900 acre-feet per
year assuming average municipal, commercial, and irrigation use; 2,250 ac-ft/yr rural water system
use; and 740 ac-ft/yr from future use permits. The estimated average annual recharge currently is
estimated to be approximately 5,836 ac-ft/yr. Therefore the current estimated average annual
withdrawal from the Upper Vermillion Missouri aquifer appears to exceed the estimated average
annual recharge to the aquifer.

As stated earlier, the recharge rates estimated for the Upper Vermillion Missouri aquifer should be
considered reflective of “existing conditions”. Increased recharge will be induced from the
Niobrara aquifer with increased pumping from the Upper Vermillion Missouri aquifer.

Observation Well Data:

Administrative Rule of South Dakota Section 74:02:05:07 requires that “the Water Management
Board shall rely upon the record of observation well measurements to determine that the quantity
of water withdrawn annually from the aquifer does not exceed the estimated average annual
recharge to the aquifer”. '

The DENR-Water Rights Program monitors 29 observation wells completed into the Upper
Vermillion Missouri aquifer. The observation well data shows seasonal fluctuations in water
levels corresponding to recharge and discharge. The aquifer responds well to climatic conditions
with rising water levels during wet years and gradually declining water levels during dry years.

Hydrographs for two observation wells completed into the Upper Vermillion Missouri aquifer are
shown in Figures 2 and 3.
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Figure 2. Hydrograph with an upward trending linear trend line for an observation well completed
into the Upper Vermillion Missouri aquifer

The hydrograph for CL-80K documents that in the area of the observation well, there is currently
more water in storage in the aquifer than when the well was completed and the linear trend line for

the data shows a positive slope, indicating that in general, recharge has exceeded discharge in this
area over the period of record.

Other observation wells completed into the Upper Vermillion Missouri aquifer document
downward trending water levels, such as the hydrograph for TU-77F (see figure 3).
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Figure 3. Hydrograph with a downward trending linear trend line for an observation well completed
into the Upper Vermillion Missouri aquifer
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The slope of the linear trend lines for observation wells completed into the Upper Vermillion
Missouri aquifer are shown in Table 5.

OBSERVATION | SLOPE
WELL (FT/YR)
CL-80K 0.0365
HT-81A 1.2045
LN-78B 0.073
LN-78E 0.073
MC-83G 0219
MC-83]R 0292
TU-77B -0.1095
TU-77D -0.00183
TU-77F -0.146
TU-77G -0.1095
TU-77TH -0.01825
TU-771 -0.073
TU-77L 0.073
TU-77M 0073
TU-77P -0.146
TU-778 0.3285
TU-77T 0.073
TU-77U -0.146
TU-77V 0.1095
TU-77TW -0.073
TU-77X 0.1095
TU-77Y -0.00183
TU-77Z 0.2555
TU-78B 0.0365
TU-80H 0.073
TU-801 0.03285
TU-82A -0.657
TU-83A -0.292
TU-90A 20.949

Table 5. Slope of the linear trend lines of observation wells completed into the Upper Vermillion
Missouri aquifer

From Table 5 it can be seen that the slope of the trend lines for 15 of the 29 observation wells
completed into the Upper Vermillion aquifer is negative (i.e. downward sloping). The observation
wells with downward trending water levels are concentrated in two areas: an area in the north-
central portion of the aquifer and an area in the northwest portion of the aquifer (see Figure 4). The
first area is in the vicinity of South Lincoln Rural Water System wells and the second area is in the
vicinity of TM Rural Water District wells.

The water use from the two areas of declining water levels has steadily increased (see Table 2). At

this time, data is not available to determine if the water levels in these areas will stabilize under
steady rural water system withdrawals.
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Figure 4. Upper Vermillion Missouri aquifer, locations of the applications discussed in this

report, location of DENR-Water Rights’ observation wells completed into the Upper
Vermillion Missouri aquifer and the areas where water levels trend downward

CONCLUSIONS:

L.

2.

Water Permit Application No. 7441-3 proposes to appropriate up to 280 acre-feet per year
from the Upper Vermillion Missouri aquifer.
Water Permit Application No. 7442-3 proposes to appropriate up to 80 acre-feet per year
from the Upper Vermillion Missouri aquifer.
Water Permit Application No. 7452-3 proposes to appropriate up to 220 acre-feet per year
from the Upper Vermillion Missouri aquifer.
Water Permit Application No. 7466-3 proposes to appropriate up to 304 acre-feet per year
from the Upper Vermillion Missouri aquifer.
Water Permit Application No. 7467-3 proposes to appropriate up to 304 acre-feet per year
from the Upper Vermillion Missouri aquifer.
Water Permit Application No. 7468-3 proposes to appropriate up to 220 acre-feet per year
from the Upper Vermillion Missouri aquifer.
Water Permit Application No. 7535-3 proposes to appropriate up to 130 acre-feet per year
from the Upper Vermillion Missouri aquifer.
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8. The Upper Vemmillion Missouri aquifer is a buried glacial outwash that underlies
approximately 204,832 acres of Hutchinson, Turner, Lincoln and Clay Counties.

9. Recharge to Upper Vermillion Missounn aquifer is through infiltration of precipitation,
inflow from the Sioux Quartzite, and leakage from the Niobrara aquifer.

10. The average annual recharge to the Upper Vermillion Missouri aquifer has been estimated
to be 0.25 inches per year (4,267 ac-ft/yr).

11. A recharge rate based on a regional flow net analysis of 2012 observation well data was
estimated to be approximately 5,836 ac-ft/yr.

12. Average annual discharge from the Upper Vermillion Missouri aquifer is estimated to be
approximately 7,260 ac-ft/yr.

13. Future use permits reserve 740 ac-ft/yr from the Upper Vermillion Missouri aquifer which
in theory can be fully developed.

14. Anticipated average annual withdrawal under current appropriations is expected to exceed
average annual recharge estimates.

15. Since a source of recharge to the Upper Vermillion Missouri aquifer is leakage from the
Niobrara aquifer, increased withdrawal from the Upper Vermillion Missouri aquifer will
induce additional recharge from the Niobrara aquifer.

16. The amount of recharge that can be induced from the Niobrara aquifer has not been
quantified.

17. Data from DENR-Water Rights Program observation wells documents downward trending
water levels in 15 of the 29 observation wells completed into the Upper Vermillion Missouri
aquifer.

18. Downward trending observation wells are currently concentrated in two areas corresponding
to areas of TM Rural Water System pumping and South Lincoln Rural Water System
pumping.

19. At this time, data is not available to determine if the water levels in these areas will stabilize
under steady withdrawals.

O ™
Ken Buhler
DENR-Water Rights Program
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7 DEPARTMENT of ENVIRONMENT
W and NATURAL RESOURCES
PMB 2020

JOE FOSS BUILBING

523 EAST CAPITOL
' , PIERRE, SOUTH DAKOTA 57501-3182
g denr.sd.gov
ChearEAe. GReaT PLACES
February 11, 2013
NOTICE
TO: Dr Bruce Hagen - " Nos. 7466-3 Jerome Hult No. 7452-3
' 38736 Nasturtium Way - 7467-3 45958 Hwy 18

Palm Desert, CA 92211 7468-3 Davis SD 57021 .

Donald D Benson No. 7535-3 Gary and Julie Peterson Nos. 7441-3
45067 284™ Street 45913 299* Street 7442-3
Hurley SD 57036 Centerville SD 57014

FROM: Garland Erbele, Chief Engi \/Q/
Water Rights Program i >

SUBJECT: Change of Hearing Date and Time for Water Permit Applications from the Upper
Vermillion:Missouri Aquifer

The hearing on water permit applications proposing to appropriate water from the Upper Vermillion:
Missouri Aquifer were public noticed for 9:00 AM, March 7, 2013. Since the time of public notice in
January, there have been additional applications filed to irrigate from this aquifer. In order to provide time
to consider all the applications from this-aquifer at the same time, the hearing date and time is being
changed to the afternoon of Wednesday, March 6, 2013. The Water Management Board’s agenda will be
dedicated solely that afternoon to consideration of the pending applications from the Upper
Vermillion:Missouri Aquifer.

The Water Management Board will consider Water Permit Application Nos. 7441-3, 7442-3, 7452-
3, 7466-3, 7467-3, 7468-3 and 7535-3 at 1:00 PM, Wednesday, March 6, 2013 meeting in the Floyd
Matthew Training Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre SD.

Applicable provisions of the notice for each application published in area newspapers still apply at this
hearing. This hearing is an adversarial proceeding. Parties have the right to be represented by a
lawyer and may present evidence or cross-examine witnesses according to SDCL 1-26. These and
other due process rights will be forfeited if not exercised. Decisions of the Board may be appealed to
the Circuit Court and State Supreme Court as provided by law.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will
be held and the particular statutes and rules pertaining to these applications: SDCL 1-26-16 thru 1-26-
28; SDCL 46-1-1 thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru



46-2A-12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-
30.2 thru 46-5-30.4, 46-5-31 46-5-32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49;
46-6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10, 46-6-13, 46-6-14, 46-6-21, 46-6-26; and Board Rules ARSD
74:02:01:01 thru 74:02:01:24.01.

Questions regarding the hearing process may be directed to Eric Gronlund at (605) 773-3352 or email
at eric.gronlund@state.sd.us. In addition, please notify the Department of Environment and Natural
Resources at least 48 hours before the hearing if you have a disability for which special arrangements
must be made at the hearing. .

c: Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on February 11, 2012, T have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 11,
2013, regarding scheduling of hearing on Water Right Permit Application Nos. 7441-3, 7442-3, 7452-3,
7466-3, 7467-3, 7468-3 and 7535-3, as addressed below: ‘

Dr Bruce Hagen Gary and Julie Peterson
38736 Nasturtium Way 45913 299" Street
Palm Desert, CA 92211. Centerville SD 57014
Donald D Benson Jerome Hult

45067 284™ Street 45958 Hwy 18

Hurley SD 57036 Davis SD 57021

Diane Best, Assistant Attorney General
300 N. Dakota Avenue, Suite 403
Sioux Falls SD 57104

e Dccutasns

Gail Jacobson &7
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this /| qeh day of February, 2012,

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

{V KAREN SCHLAAK &y
=

NOTARY PUBLIC é

% State of South Dakota

-



P LT \ RECEIVEL

" PETERSON. STUART, = FB2523

RUMPCA & RASMUSSEN "

Attorneys at Law
Prof. LLC

February 21, 2013

Dept. of Environment & Natural Resources

PMB 2020 — Joe Foss Building

523 East Capitol

Pierre, SD 57501

Re:  Water Permit Applications Nos. 7441-3 & 7442.3, Gary or Julie Peterson
" To Whom It May Concern:

Enclosed please find an original Notice of Appearance with regard to the above-referenced
matter. This is intended as service by mail upon you. Thank you.

With best regards, Tam"~
- Yours very truly,
- AJR:jao

Enclosure ‘
cc: Gary & Julie Peterson

Phillip O. Peterson * David A. Stuart” » A.Jason Rumpca ¢ Rachel R. Rasmussen

103 N. 3rd St. = Beresford, SD 57004
Phone: (605) 763-5024  Fax: (605) 763-8034

* also licensed in Iowa




RECEIVED
FEB 25 2013

IN THE MATTER OF THE ARSI
WATER PERMIT APPLICATIONS
FROM THE UPPER VERMILLION: MISSOURI AQUIFER
WATER PERMIT APPLICATION NOS. 7441-3 & 7442-3,
GARY OR JULIE PETERSON

NOTICE OF APPEARANCE

The law firm of Peterson, Stuart, Rumpca & Rasmussen, Prof. LLC, hereby gives notice
of its appearance in the above-described pfoceeding as counsel for Gary and Julie Peterson. All
further documents, notices, pleadings, orders and other papers required or permitted by

applicable law to be served upon Gary or Julie Peterson should be served upon the undersigned.

Dated at Beresford, South Dakota, this 21% day of February, 2013.

PETERSON, STUART, RUMPCA
& RASMUSSEN, PROF. L..L.C.

By: M‘/

(.Atjison Rumipca

103 N. 3™ Strcet

Beresford, SD 57004

Phone: (605)763-5024

Fax: (605)763-8034
jason.petersonstuart@gmail.com
Attorneys for Applicants,

Gary and Julie Peterson




CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the Notice of Appearance
in the above-entitled matter was served upon:

Dept. of Environment & Natural Resources
PMB 2020 — Joe Foss Building

523 East Capitol

Pierre, SD 57501-3182

Diane Best

Assistant Attorney General
317 N. Main Avenue
Sioux Falls, SD 57104

by regular US mail, postage prepaid, on this 21* day of February, 2013.

PETERSON, STUART, RUMPCA
& RASMUSSEN, PROF. L.L.C.

By: ﬁ /Qr %/
A%yon Run%a
Attotneys for Applicants,

Gary and Julie Peterson




RECEIVED

FEB 27 2013

February 25, 2013 _ ' WATER RIGHTS
PROGRAM

Water Rights Program
"Foss Building

523 E. Capitol

Pierre, SD 57501

- PETITION IN OPPOSITION TO APPLICATIONS TO APPROPRIATE WATER

Re: WATER PERMIT APPLICATIONS NOS.
7441-3 & 7442-3, Gary or Julie Peterson
7452-3, Jerome Hult -
7466-3, Bethel Hagen Trust :
7467-3 & 7468-3, Cleland Hagen Trust
7535-3, Donald D. Bensen

Greetings:

We each own real property located at Swan Lake. Swan Lake is located squarely within
the Upper Vermillion Missouri aquifer. As residents of Swan Lake, we have observed

downward trending water levels at the lake that mirror the downward trending water —
levels from the observation wells discussed in the Report to the Chief Engineer.

We support of the Chief Engineer’s Recommendation that each of the above listed
applications be deferred pending further research. Based on existing information, there
does not appear to be unappropriated water available to fill these applications. The Chief
Engineer’s Recommendation wisely indicates a need for further study of the effects of
the rural water system withdrawals on the acquifer. We believe additional research must
be completed to ensure that the requirements of SDCL. §§ 46-2A-9 and 46-6-3.1 are met
and to protect all of the South Dakotans served by the Upper Vermillion Missouri
aquifer. '

Our addresses and contact information follow our signatures below. The Applicants -
and/or their counsel of record will be served by copy of this Petition. Thank you.

%C.Miller

Carey A/Miller

Woods Fuller Shultz & Smith P.C. . Attorney at Law

300 S. Phillips Ave., Suite 300 141 N. Main Ave., Suite 504
Sioux Falls, SD 57104 Sioux Falls, SD 57104
01346569.1 ' '

42A



SOUTH DAKOTA DEPARTMENT OF ENVIRONMENT & NATURAL RESOURCES
WATER MANAGEMENT BOARD

| RECEIVED
Inre: Application Nos: 7441-3 and 7442-3 (Gary or Julie Peterson) - . '
Application No. 7452-3 (Jerome Hult) ‘ . FEB 27 2013
Application No. 7466-3 (Bethel Hagen Trust) o WATER RIGHTS
: PROGRAM

Application No. 7535-3 (Donaid D. Benson)
Application Nos. 7467-3, 7468-3 and 7558-3 (Cleland Hagen Trust)

I hereby certify that on the%’i_"‘(‘:l/‘éy of February, 2013, I sent by United States first-class
mail, postage prepaid, a true and correct copy of a Petition in Opposition to Applications to
Appropriate Water to the following:

‘Mr. Jason Rumpca Jerome Hult
Peterson, Stuart, Rumpca & Rasmussen 45958 Hwy 18
103 North 3rd Street - Davis, SD 57021

Beresford, SD 57004
Attorneys for Gary and Julie Peterson

Bethel Hagen Trust Cleland Hagen Trust
c/o Bruce Hagen c¢/o Bruce Hagen
1300 West Murphy Drive 1300 West Murphy Drive
Sioux Falls, SID 57108 . . Sioux Falls, SDD 57108
Donald D. Benson Mr. Garland Erbele, Chief Engineer
45067 284th Street ‘ Water Rights Program
Hurley, SD 57036 - Foss Building
523 East Capitol

Pierre, SD 57501

Dated this ﬁy of February, 2013.

WOODS, FULLER, SHULTZ & SMITH P.C.

o Carey A. Miller
300 South Phillips Avenue, Suite 300
Post Office Box 5027
Sioux Falls, South Dakota 57117-5027
(605) 336-3890 ' '

{01346556.1)
42B



STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

0-0~0~0-0-0-0-0-0-0-0~0-0-0~0-0-0-0-0~0-0-0-0-0

Inre:

Application Nos. 7441-3 and 7442-3 (Gary or Julie . NOTICE OF APPEARANCE
Peterson) .

Application No. 7452-3 (Jerome Hult)
Application No. 7466-3 (Bethel Hagen Trust)
Application No. 7535-3 (Donald D. Benson)
Application Nos. 7467-3, 7468-3 and 7558-3
(Cleland Hagen Trust)

0-0-0-0-0-0-0-0-0-0-0-0~0-0-0-0-0-0-0-0-0-0-0-0
TO ALL INTERESTED PARTIES AND THEIR ATTORNEYS OF RECORD:
Please take notice that Donald M. McCarty will be appearing on behalf of Carey

A. Miller and Todd C. Miller in the above-captioned matter.

MCCTZR/IB?' E/(V %ARTY

Dongld M. McCarty —

P.O.Box 78

Brookings, South Dakota 57006

(605) 692-6163

Attorneys for Petitioners in Opposition

Dated this 4™ day of March, 2013.

{01350196.1}



Notice of Appearance
Page 2

CERTIFICATE OF SERVICE
"
I hereby certify that on the c{_ day of March, 2013, I caused to be served by

United States first-class mail, postage prepaid, and by email a true and correct copy of the

foregoing Notice of Appearance upon the following:

Mr. Jason Rumpca

Peterson, Stuart, Rumpca & Rasmussen
103 North 3rd Street

Beresford, SD 57004

Attorneys for Gary and Julie Peterson

Bethel Hagen Trust

c/o Bruce Hagen

1300 West Murphy Drive
Sioux Falls, SD 57108

Donald D. Benson
45067 284th Street
Hurley, SD 57036

Ms. Diane Best

Office of the Attorney General
1302 E Hwy 14, Suite 1

Pierre SD 57501-8501

{01350196.1}

Jerome Hult
45958 Hwy 18
Davis, SD 57021

Cleland Hagen Trust

c/o Bruce Hagen

1300 West Murphy Drive
Sioux Falls, SD 57108

Mr. Garland Erbele, Chief Engineer -~
Water Rights Program

Foss Building

523 East Capitol

Pierre, SD 57501

. P
One of the Attorneys for Pétitioners in Opposition



STACY 1. NESS

MICHAEL E. McCANN , - MC CANN’ PARALECAL

RICK A. RIBSTEIN JENNA K. MILLER

DONALD M. McCARTY R'_[ BSTEIN & | PARALEGAL

TIM HOGAN C
JENNIFER GOLDAMMER MCCARTY’ P' *

W.R. McCANN
{1909-2000) ATTORNEYS AT LAW

South Dakota Water Management Board March 7, 2013
SD DENR

Joe Foss Building

5§23 E. Capitol

Pierra, S 57501

Re: Water Permit Applications for Upper Vermillion Missouvri Aguifer.

Please consider the enclosed as a brief closing argument or statemsent of concern on
Lehail of Todd Miller and Cartie Miiler,
"Todd Miller and Carey Miller each own land adjoining Swan Lake, Soute Dzkota. Swan
Lake site divecily on top of the Upper Vermilion Missouri Aquifer. Swan Lake is fed civectly
- through a divarsion from Turkey Creek. The Tarkey Creek watershed generalty follows a path

- 1o the 1

nain directly on top of the Upper Vermillion Missouri Acuifir. In addition, it
15 widely ved duat the lake s also supported by natural springs from underground aquifers,

Swean Take is 5 swallow prairic Iake. The lake hag several public access points including
& pralhis haseh, two public fishing aress aud a public access boat ramp. Because the lake is
shallcw any substaniial drop in water level will have a dramatic effect o the iake, There are no
water siudies that would indicate what imapact water levels in the Upper Verimilion Missouri
Aquifer have on water levels at Swan Lake, South Dakota. However, given the proximity of the
lake to the aquifer it is realistic to be concerned about a substantial increase in the potential use
of the aquifer and what impact that increased withdraw will have on the lake.

Up to 2011 South Dakota had issued a total 79 permits for the Upper Vermilion Missouri
Aquifer. Those 79 permits used approximately 70% of all water pulled from the aquifer. In late
2012, an additional 17 applications were submitted for irrigation wells. The DENR completed a

stady and recommended that the applications be deferred for further analysis. None of the

317 SIXTH AVENUE - 2.0. BOX 78 - BROOKINGS, 8.D. §7606-0078 « 1EL.: 605.692.6163+ fax: 605.602.0214 » 1-MAIL BROOKINGSIAW @ BROOKINGS. NET

PERSONAL INJURY ¢« WORKERS COMPENSATION < PROBATE/ESTATE PLANNING < BANKRUPTCY « DIVORCE/FAMILY LAW
WILLS/TRUSTS * SOCIAL SECUTITY DISARILITY - INCOME TAX + CRIMINAL LAW - BUSINESS/REAL USTATE



applicants provided a study that would contradict the information er numbers submitted by
DENR.

Based on South Dakota law, when considering an irrigation well application for a
particular aquifer you are required to compare the annual withdrawal and annual recharge for the
aquifer to determine if adequate water exists for purposes of granting the requested permit. A
study was done by DENR based on the most current data. The stady shows that annual
discharge rates exceed annual recharge rates. This deficit is based on the current 79 permits and
does not take into account the additional 17 permiits currently under consideration. Given that
70% of the discharge comes from the 79 permits currently in use, and that use currently excecds
the recharge rate, it should be expected that an additional 17 wells will impact the aquifer. Based
o these simple numbers it would seem that additional study is justified.

Finally, it seems that all parties recognize that the overall demand for irrigation on
farmland in South Dakoia may drastically change going forward. If the costs associated with
tarming continue (o rise along with the value of iand and coniniodities, it should be expecied that
this Board will see more and more appiications each year, If that is the case, prudence would
dictate that the Board tuke the time necessary to study the issue closely now so that informed
decisions can be made going forward.

Thank vou for vour ime and consideration regarding thesc issues.

Very Trulg Yours, / !
MecCanr I]iibstein Hogan/& McCarty /

Don M. McCarty (
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% E_ DEPARTMENT of ENVIRONMENT
W and NATURAL RESOURCES

(o Faces. e Pages NOTICE

TO: A. Jason Rumpca, 103 N 3™ Street, Beresford SD 57004
Donald McCarty, PO Box 78, Brookings SD 57006

Jerome Hult, 45958 Hwy 18, Davis SD 57021

Donald Benson, 45067 284™ Street, Hurley SD 57036

Jeremiah Welsh, 29217 460" Avenue, Centerville SD 57014
Brad Farrar, 28795 452™ Avenue, Viborg SD 57070

Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014
Michael D Stevens, 28916 458" Avenue, Viborg SD 57070
Paul Peterson, 45610 282" Street, Hurley SD 57036

Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108
Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211

denr.sd.gov

FROM: Garland Erbele, Chief Engiheer
Water Rights Program (| X

<

SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed Diane Best to prepare proposed Findings of Fact, Conclusions of
Law and a Final Decision in the matter of the Deferral of Water Permit Application Nos. 7441-3, 7442-3,
7452-3, 7466-3, 7535-3, 7467-3, 7468-3, 7558-3, 7587-3, 7588-3, 7600-3, 7601-3, 7602-3, 7603-3, 7623-3,
7633-3, 7653-3. The Board will consider adoption of Findings, Conclusions and Final Decision at 8:30
AM, on Thursday, May 2, 2013, in the Floyd Matthew Training Center, Joe Foss Building, 523 East Capitol
Avenue, Pierre SD. Notice will be provided if there is a change in the hearing date or time.

The Board requested that a copy of the proposed Findings, Conclusions and Final Decision be mailed to each
Board member, applicants and the petitioner by April 9, 2013. Written objections or comments in support of
the proposed Findings, Conclusions and Final Decision, or alternative Findings, Conclusions and Final
Decision are to be mailed to each Board member, the Board attorney (mailing list enclosed) and parties of
record by April 19, 2013. Board counsel requests that the draft findings or alternative findings be provided
in a WORD format file via email to jeff.hallem(@state.sd.us.

At the Board’s discretion, oral arguments by parties who timely filed written comments in opposition or
support of the proposed Findings, Conclusions and Final Decision, or alternative Findings, Conclusions and
Final Decision may be made on May 2, 2013. The public hearing was completed on March 6 - 7, 2013. No
additional testimony will be received.

If you have questions about the findings process, please contact Diane Best at (605) 367-5880.
Enclosure

c: Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General
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CERTIFICATION

I hereby certify that on March 12, 2013, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated March 12, 2013, regarding
preparation of findings of fact, conclusions of law and final decision in the matter of Water Right Permit
Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7535-3, 7467-3, 7468-3, 7558-3, 7587-3, 7588-3, 7600-3,
7601-3, 7602-3, 7603-3, 7623-3, 7633-3, 7653-3., as set forth below:

A. Jason Rumpca, 103 N 3™ Street, Beresford SD 57004

Donald McCarty, PO Box 78, Brookings SD 57006

Jerome Hult, 45958 Hwy 18, Davis SD 57021

Donald Benson, 45067 284" Street, Hurley SD 57036

Jeremiah Welsh, 29217 460™ Avenue, Centerville SD 57014
Brad Farrar, 28795 452™ Avenue, Viborg SD 57070

Darrell Osborn, 28838 463" Avenue, Centerville SD 57014
Michael D Stevens, 28916 458™ Avenue, Viborg SD 57070

Paul Peterson, 45610 282™ Street, Hurley SD 57036

Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108
Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211
Diane Best, Assistant Attorney General, 317 N Main Avenue, Sioux Falls
SD 57104

Sent Inter-Office

Jeff Hallem, Assistant Attorney General
George S Mickelson Criminal Justice Center
1302 E Hwy 14, Suite 1

Pierre SD 57501

Gail Jacobson”
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) ss
COUNTY OF HUGHES )

w7
Sworn to, before me, this /2~ day of March, 2013

[l Juntaale | e
N KA AA
Karen Schlaak AN REN SCHLAAK &
ot Poblis & NOTARY puBLic N
Ty Tublie : . State of South Dakota ™
My Commission expires April 1, 2013 e




DEPARTMENT of ENVIRONMENT
%—W\ and NATURAL RESOURCES
FMB 2020
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOGTA 57501-3182

mer P,

EHEN H\EES E denr.sd.gov
April 17,2013
NOTICE
TO: A Jason Rumpca Donald McCarty
103 N 3™ Street PO Box 78
Beresford SD 57004 Brookings SD 57006
FROM: Jeanne Goodman, Chief B
Water Rights Program
N
SUBJECT: Scheduling of Hearing on Deferred Water Permit Application No. 7442-3, Gary or
Julie Peterson

Water Permit Application No. 7442-3 proposes to irrigate 40 additional acres. Water Right No. 5982-3
appropriates 1.64 cubic feet of water per second from one well completed into the Upper Vermillion Missouri
Aquifer (165 feet deep) located in the SE 1/4 NW 1/4 Section 17 to irrigate 115 acres located in the NW 1/4
Section 17; all in T95N-R52W. The application proposes to irrigate an additional 40 acres located in the W 1/2
NE 1/4 Section 17-T9SN-R52W from the existing well. The center pivot is to be enlarged and moved to the east
to accommodate full rotation of a standard quarter section pivot capable of irrigating at least 132 acres. On
March 6 — 7, 2013, the Water Management deferred this application until information is available to determine
if there is a reasonable probability that there is unappropriated water available from the aquifer.

On March 25, 2013, a request was filed to allow the pivot to shift eastward such that a portion of the W 12 NE 4
of Section 17 will be irrigated as long as no more than 115 acres are irrigated until the study is completed and
the deferred application for additional acres is brought back before the Board.

Enciosed is the Chief Engineer’s 1evised recomimcadation cn Doferred Apnlication No. 7442-3 and signed
stipulation. The recommendation is to allow for the acres to be irrigated in the W % NE Y% Section 17 that result
when the center pivot is moved to the east. The portion of the application dealing with the 40 new acres to be
irrigated will remain deferred until the study is completed to determine if there is a reasonable probability that
unappropriated water is available for the applicant’s proposed use.

The Water Management Board will consider Deferred Appfication No. 7442-3 at 9:00 AM on Thursday, May 2,
2013, in the Matthew Training Center, Joe Foss Building, 523 E. Capitol Ave, Pierre SD. Parties will be
provided written notice if there is a change to the hearing time or date. The Chief Engineer's recommendation is

not final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3)
defer, or 4) deny this application after it reaches a conclusion based on the facts presented at the public hearing.

If you have questions about the findings process, please contact Diane Best at (605) 367-5880.
Enclosure | »

c: Diane Best, Assistant Attorney General



% @-_ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
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T Faes. GReaT PLaces * denr.sd.gov

REVISED RECOMMENDATION OF CHIEF ENGINEER FOR DEFERRED WATER PERMIT
APPLICATION NO. 7442-3, Gary E or Julie A Peterson

Pursuant to SDCL 46-2A-2, the following is the revised recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning DEFERRED Water Permit Application No.
7442-3, Gary E or Julie A Peterson, 45913 299" Street, Centerville SD 57014.

The Chief Engineer is recommending APPROVAL of Application No. 7442-3 for inclusion of the irrigating acreage in
the W ¥ NE % Section 17, T95N, R52W and continuing DEFERRAL of the additional acres above the 115 total acres
authorized by Water Right No. 5982-3 because 1) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the public interest with the
following qualifications:

1. The well approved under Water Right No. 5982-3 and this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under this Permit shall control his
withdrawals so there is not a reduction of needed water supplies in adequate domestic wells or in adequate
wells having prior water rights. '

3. Water Permit No. 7442-3 shall be limited to the existing diversion rate authority of 1.64 cfs for irrigation of
115 acres authorized by Water Right No. 5982-3. The issuance of this Permit is for the sole purpose of
allowing a change in the location of acres irrigated to include the W % NE % Section 17, T95SN, R52W. No
more than 115 acres may be irrigated under Water Permits 7442-3 and 5982-3 combined.

4. The deferred portion of this application for additional acres will be brought back before the Water
Management Board when information is available to determine if there is a reasonable probability that there is
unappropriated water available for the applicant’s proposed use

5. Although this Permit would require the Applicant to refrain from irrigating some acreage authorized under
Water Permit 5982-3 in order to irrigate additional acres in W ' NE Y% Section 17, T95N, R52W, the change
does not abandon or forfeit any acreage under Water Permit No, 5982-3 at this time. When the deferred
portion of Application 7442-3 is addressed before the Board there may be insufficient water available to
satisfy the remaining acreage requested under Water Permit 7442-3 and if that occurs the Applicant would
need to identify the specific 115 acres it will irrigate under Water Permits 7442-3 and 5982-3 combined and
the remaining acreage for either of those permits would be subject to denial (7442-3) or abandonment (5982-3)

at that timm

Jeaure Goodman, Chief Engineer
April 17,2013

NOTE: The existing full quarter section center pivot shall be modified as set forth in the Applicant’s March 25, 2013,
email to Fric Gronlund which is part of the administrative record. Specifically, the end gun and nozzles on the end
span will be turned off or disabled such that only a total of 115 acres are capable of being irrigated. DENR Water
Rights Program staff intends to conduct an compliance check in the summer of 2013 to insure the system is irrigating
no more than the authorized number of acres.



STATE OF SOUTH DAKOTA

RECEIVED
APR 11 2013
WATER
OFFICE OF ATTORNEY GENERAL OG%EETS
317 N. Main Avenue
Sioux Falls, South Dakota 57104
Phone (605) 367-5880
MARTY J. JACKLEY FAX (605) 367-5886 CHARLES D. McGUIGAN

April 9, 2013

Rodney Freeman, Jr. | Chad Comes

Attorney at Law ' - PO Box 308

- P.O. Box 176 Madison, SD 57042

Huron, SD 57350-0176

Leo Holzbauer Everett Hoyt

P.O. Box 877" 4422 Carriage Hills Dr.

Wagner, SD 57380 ‘Rapid City, SD 57702

Jim Hutmacher : Peggy Dixon

802 E. 7th St. 3311 Hogan Ct.

Oacoma, SD 57365 = Rapid City, SD 57702

Tim Bjork ' Jeffrey P. Hallem

112 W. Oak St. . Assistant Attorney General

Pierre, SD 57501 1302 E. Highway 14, Ste. 1

Pierre, SD 57501-8501
Re: Upper Vermillion Missouri Permit Applications
Dear Board Members and Board Counsel.

I am enclosing the DENR’s proposed Findings of Fact and Conclusions of
Law in the above referenced matter. This matter is scheduled for the Board’s
consideration on May 2. As scheduled, any responses by Mr. Charging Hawk
are to be made on or before April 19.
~ Consistent with the Board's direction, I am providing a copy of this
proposal in Word format to Mr, Hallem and counsel of record via email and am
also mailing a copy to all parties.

Sincergly,

Diane Best
Assistant Attorney General



RECEIVED

APR 11 2013

STATE OF SOUTH DAKOTA WATER RIGHTS
PROGRAM

SOUTH DAKOTA WATER MANAGEMENT BOARD

WATER PERMIT APPLICATION NOS. )
7441-3 & 7442-3(GARY OR JULIE )
PETERSON); 7452-3 (JEROME HULT); )
7466-3 (BETHEL HAGEN TRUST): )
7467-3 & 7468-3 (CLELAND HAGEN ) FINDINGS OF FACT,
TRUST}; 7535-3( DONALD D ) CONCLUSIONS OF LAW
BENSON); 7558-3 (BENDER HAGEN ) AND FINAL DECISION
TRUST); 7587-3 & 7588-3 (PAUL )

PETERSEN); 7600-3, 7601-3, 7602-3 )

- & 7603-3 (MICHAEL D. STEVENS); )

7623-3 (DARRELL OSBORN); )

7633-3(BRAD FARRAR); and 7653-3 )

(JEREMIAH WELSH) )

Hearing was held on March 8, 2013 before Board members Rodney
Freeman (Chairman), Tim Bjork, Chad Comes, Peggy Dixon, Everett Hoyt, and
Leo Holzbauer.

Applicants Gary and Julie Peterson were represented by A. Jason
Rumpca. Applicants Bethel Hagen Trust, Cleland Hagen Trust, and Bender
Hagen Trust appeared through an officer or trustee of the trusts, Bruce Hagen.
Applicants Hult, Benson, Paul Petersen, Stevens, Osborn, and Farrar appeared
without counsel. Applicant Welsh did not zilppear. The Department of
Environment and Natural Resources, Water Rights Program and its Chief
Engineer (jointly referred to as “DENR”) was represented by Diane Best.

Intervenors Todd and Carey Miller were represented by Don McCarty.



The Board, having considered the testimony, exhibits and legal argument
and all records and documents on file and having entered its oral decision aﬁd
rulings on the parties’ submissions, now enters the following:

| FINDINGSl OF FACT
1. Each application seeks to appropriate water from the Upper
Vermillion Missouri (UVM) aquifer for irrigation in Turner and Clay County.
The applications were filed during the period from Séptember 26, 2012 through
January 22, 2013, and were heard together.

2. Except for Application No. 7442-3 (discussed separately below),
each of the applications seeks authority to divert water under a new water
right with a well to be constructed in the UVM.

- 3. The Chief Engineer recommends thaf each of the applications be
de-ferred until a pending study of the UVM aquifer is completed, which is
expected to occﬁr prior to the spring of 2014. He explained that significant
portions of the aquifer have experienced long term downward trending water
levels. New appropriations from the aquifer should be deferred until it can be
determined if water levels in these areas will stabilize under steady
withdrawals. Pursuant to SDCL 46-2A-9, a permit to appropriate water may
only be approved if there is a reasonable probability that unappropriated water
is available. |

4. Notice of each application was published in one ofﬁcial daily

newspaper and in one official weekly newspaper in each county where the



proposed water wells are to be located, where the water is proposed to be used
and where the projeet works are proposed to be loca_ted.

5. The Notices afforded an opportunity for intervention. Todd and
Carey Miller intervened and appeared at hearing through counsel.

6. The Board considers whether (a) there is a reasonable probability
that there is unappropriated Water‘availélble for the Applicant’s proposed use,
(bj the proposed diversion can be developed without unlawful impairment of
existing rights, (c) the proposed use would be a beneficial use and (d) the use
would be in the public interest.

7. ‘In considering water availability this Board must also examine
whether the quantity of water withdrawn annually from the groundwater
source would exceed the quantity of the average estimated annual recharge of
water to the groundwater source if this permit was granted.

8. If the source of the water is older or lower than the greenhorn
formation and a public water system has applied for a permit, the Board need
not coneider the recharge /withdrawal issue. Here, the aquifer is younger than
and above the greenhorn formation. Also, a public water system is not involved.
The withdrawal/recharge issue must be considered.

9. The UVM vaquifer is a buried glacial outwash deposit that consists
of fine sand to medium~pebbie gravel. The aquifer underlies approximately
204,832 acres of Hutchinson, Turner, Lincoln and Clay Counties. The aquifer
blends into the Lower Vermillion Missouri aquifer in northern Clay County. -

According to independent studies cited by DENR expert Ken Buhler, the



average thickness of the outwash is estimated to be 68 feet in Turner County
and is estimated to be 106- 150 feet thick in the areas proposed by these

| applications. The aquifer contains an estimated 1.8 million ac-ft of water in

storage in Turner and Hutchinson Counties and an estimated 317,180 ac-ft of

recoverable water in storage in Clay and Lincoln Counties. |

10. The UVM aquifer is primarily, but not exclusively, under confined '
(artesian) conditions. Groundwater movement in the aquifer is to the south-
southeast at a gradient that was estimated in independent studies to be
approximately foﬁr feet per mile (ft/mi). However, based on DENR-Water '
Rights’ observation wells the gradient was 4.3- 4.6 ft/mi in May 2012.

11. The UVM outwash generally overlies the Carlile Shale although
Sioux quartzite directly underlies the aquifer in the northern portion of the |
aquifer. The UVM aquifer overlies the Niobrara Formation in western Turner
County. The aquifer is generally buried by glacial till; however, in places it is
overlain by and is hydraulically connectéd to the surficial Parker Centerville
- aquifer,

12. Recharge to the UVM aquifer occurs through: 1) direct infiltration
Qf precipitation in areas where the aquifer is at or near ground surféce; 2)
inflow from fractures in the Sioux Quartzite; and 3) inflow from the Nicbrara
aquifer. Referring to past independent studies, Buhler testified thalt the
recharge rate to the UVM has been estimated at 0.25 iﬁches per acre per year
calculated from regional flow net analysis. This would produce an average

annual recharge to the overall UVM aquifer of 4,267 ac-ft/yr.



13. Buhler also evaluated the recharge potential of the UVM aquifer by
undertaking a regional flow net analysis based specifically on May 2012 water
level data from the DENR Observation Well Network. A flow net analysis is a
calculation of the amount of water flowing through the aquifer. To do this,
Buhler relied on (a) the average transmissivity of the aquifer based on the
calculated transmissivity of irrigatioﬁ wells in the aquifer where the data to
allow these calculations was available, (b) the hydraulic gradient for the UVM
based on data from the Observation Well Netwdrk, and (c) the distance of the
appropriate cross section of the UVM. He found that the amount of water
moving through the UVM is approximately 15.99 ac-ft/day or 5,836 ac-ft/yr.
In order to sustain this volume of groundwater méving through the aquifer, the
recharge rate in inches per acre per year based on the area of the aquifer would
be 0.34 inches. This rechérge rate cannot be considered “average annual
recharge” since it used only 2012 data. .The estimate does, however, agree in
general with the average annual recharge estimate from the independent
studies that Buhler consulted.

14. The recharge rates estimated for the UVM aquifer should be
considered reflective of “existing conditions”. Buhler explained that
independent studies have found that the southern 19.5 miles of the western
boundary of tﬁe UVM in Turner County to be hydraulically connected to (arid
receiving recharge from) the Niobrara aquifer. Increased recharge will be

induced from the Niobrara aquifer with increased pumping from the UVM.



15. Discharge from the UVM Missouri aquifer occurs naturally through
groundwater outflow to the Lower Vermillion Missouri aquifer and also by well
withdrawals. Reports on- file with the DENR-Water Rights Program show that
domestic use wells are completed into the UVM aquifer, however withdrawals
from domestic users are not expected to be significant.

16. In addition to domestic use, there are currently 100 water
rights/permits appropriating water from the UVM. Appropriations authorize
municipal, commercial, rural water system and irrigation uses,

17. The cities of Viborg and Davis hold water rights td appropriate
water from this aquifer, but they are supplied completely by TM Rural Water
System. The City of Centerville receives 70% of its 64,000 gallons per day
average from Lewis and Clark Rural Water Systerri and 30% from the UVM.
The average municipal water use from the UVM is 21.5 ac-ft/yr.

18. There are two commercial water rights from this aquifer. One is a.
concentrated animal feeding operation permitted for 1,800 head of beef céttle
with an estimated average annual water use of 36 ac-ft/yr. The other is a
fertilizer plant with an estimated average annual water use of 1,000,000
gallons per year {i.e. 3.07 ac-ft/yr). )

19. Two rural water systems are supplied bj the UVM aquifer: TM
Rural Water System and South Lincoln Rural Water System. The water use for
each of these systems has approached or exceeded 1000 ac-ft/yr since 2009.

20. The majority of the water pumped from the UVM aqgifer is for

irrigation use. In 1979 there were 56 irrigation permits; the number increased



to 79 in 2011. Irrigators report pumping annually and pumping has also
increased during this period. Pumping exceeded 7000 ac/ft in some recent
years, but the average of reported pumping from 1979- 2011 is 4865.42
ac-ft/yr.

~21. There are two future use permits for this aquifer. TM Rural Water
System holds both of tilem and they total 740 ac/ft year. ,A future use permit
is a reservation of water and does not authorize withdrawals. However, in
theory future use permits can be completely developed.

22. The total of well withdrawals from the UVM aquifer plus the
amount of water that can be developed from future use permits is estimated to
be approximately 7, 900 acre-feet per yeér assuming average municipal,
commercial, and irrigation use; 2,250 ac-ft/yr rural water system use; and 740
ac-ft/yr frorﬁ future use permits. The estimated average annual recharge is
currently estimated to bé approximately 5?886 ac-ft/yr. So, the current
estimated average annual withdrav-&.fai from the UVM aquifer appears to exceed
the estimated average annual recharge tb the aquifer.

23. The DENR-Water Rights Program monitors 29 observation wells in
‘the UVM. The observation well data shows seasonal fluctuations in water
levels corresponding to recharge and discharge. The aquifer responds well to
.climatic conditions with rising water levels during wet years and gradually
declining water levels during dry years.

24. The hydrograph for an cbservation well in Clay County in the

southernmost part of the aquifer area studied (observation well CL-80K) shows



that there is currently more water in stoi‘age in the area of the well than when
the well was completed. The linear trend line for this well data shows a
positive slope, indicating that in general, recharge has exceeded discharge in
this area over‘the period of record since the well was constructed in 1980.

25. Other observation Weué in thé UVM aquifer document downward
trends in water levels. The slope of thé trend lines for 15 of the 29 observation
wells is negative (i.e. downward sloping). The observation wells with downward
trending water levels are concentrated in two areas: an area in the
north-central portion of the aquifer and an area in the northwest portion of the
aquifer. The first area is in the vicinity of South Lincoln Rural Water System
wells and the second is in the vicinity of TM Rural Water District wells.

26. The water use from the two areas of declining water levels has
steadily increased. At this time, data is not available to determine if the water
levels in these areas will stabilize under steady rural water syst.em withdrawals.

27. This Board also heard evidence on whether the proposed uses |
would impair existing water rights. The DENR staff was unaware of any claims
that any of the proposed uses would impair existing use of water from area
wells. Further, no intervenor filed any objection claiming that granting the
application would impair any use of wells for existing rights or domestic uses.
Todd and Carey Miller did intervene W1th general concerns about the possible

effect of the proposed applications on Swan Lake in Turner County.



28. Beneficial use is also a question. The beneficial use factor involves |
examining whether the use would bé beneficial in the eyes of the appropriator
and also in terms of the interest of the public in the besf use of water supplies.

29. 'T'he use of water, as reciuested, would undoubtedly be beneficial to
the applicénts. They intend to use the water for irrigation and increasing crop
yields, which would be beneficial to them. |

30. The Board has previously found that irrigation is in the interest of
the public in the utilization of water supplies. However, given the status of the
evidence in this matter, the Board is unable to conclude irrigation of water
from this particular aquifer is a beneficial use to the public at preSent.

31. Public interest is also a question. The Board has previously found
that irrigation is in the public interest from the economic perspective of
increasing crop yields and enhancing the economy. However, given the status
of the evidence in this matter, the Board is unable to conclude irrigation of
water from this particular aquifer is in the public interest at this ﬁme.

Application Nos. 7441-3 and 7442-3

32. The foregoing Findings of Fact are incorporated by reference.

33. Application Nos. 7441-3 and 7442-3 were filed on Septembgr 261,
2012, by Gary and Julie Peterson (Petersons).

34. Application No. 7441-3 proposes to appropriate up to 280 ac-ft/yr
at a maximum diversion rate of 1.79 cfs from one well that would be

approximately 175 feet deep. This application proposes to irrigate 140 acres.



35. Application No. 7442-3 proposes to appropriate up to 80 ac-ft/yr to
irrigate 40 acres by using an existing well authorized by Water Right No. 5982-
3. Water Right No. 5982-3 appropriates water at a maximum diversion rate of
2.28 cfs and the preseﬁt application would not increase the total diversion rate.

36. Application Nos. 7441-3 and 7442-3 were filed before the rest of
the above entitled applications. Petersons claim that these particular
applications should be granted even if the other applications are deferred.

37. In particular, Petersons rely on the fact that the DENR issued a
similar permit in 2012 for a nearby irrigator. The other permit, less than a
mile from the site of Application No. 7441-3, was issued to Roger Hansen.

38. The Hansen application was filed on July 20, 2012, and when it
was reviewed it was the only application from the UVM. While DENR’s staff "
engineer, Adam Mathiowetz, questioned whether granting the permit would
cause the withdrawal to exceed recharge in UVM based on overall data, he also
looked at nearby observatién wells and found that they were not trending
downward. This conflicting data raised a “yellow flag” but Mathiowetz’s report,
dated September. 18, 2012, favored approval of the Hansen permit. The
Mathiowetz report was .iJrovided to the Chief Engineer who recommended
approval. The Hansen ‘application was published, there were no intervenors,
and on October 9, 2012‘, the permit was granted directly by the Chief Engineer
under SDCL 46-2A-23. The Hansen case was not heard by this Board.

39. Although the Petersons ask the Board to reject the Buhler

testimony concerning the need for additional study in favor of the Mathiowetz
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analysis for the Roger Hansen permit, thé Board will not do so. Without
impﬁgning the Mathiowetz study, the Board finds that a review of the éntire
aquifer is necessary and not the local effects associated with one observation
well. The data compiled by Ken Buhler shows that 15 of the 29 DENR
observation wells are declining in this aquifer and this Board cannot ascertain,
at this time, whether the area of declining water levels is expanding. This Board
cannot “unring the bell” and determine that the earlier report by Mathiowetz
should be accepted for any of these new applications from tl'ﬁS aquifer. The
Board accepts and relies on the extensiﬁé review conducted by DENR expeft
Ken Buhler.

40. At hearing, Gary Peterson testified that Roger Hansen had been
irrigating in the summer of 2012. Based on the Hansen irrigation and
Peterson’s own favorable past experience in obtaining permits in this aquifer,

- Peterson purchased nearby property to irrigate and applied for an irrigation
permit for the newly purchased property.

41. Hansen wés not authorized to irrigate the property in question in
the summer of 2012. Also, the DENR made no promises to Peterson that either
Application No. 7441-3 or 7442-3 would be granted. )

42. Peterson pointed out that review did not begin hﬁmediately on the
Peterson'’s Septefnber 26 application and that the Chief Engineer’'s
recommendation was not issued until December 18. The Chief Engineer

testified that DENR received an extraordinary number of irrigation applications
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in the fall of 2012. Other applications for this aquifer were filed on October 1,
October 18 (3 applications), and in November while the review was pending.

43. Regardless of the timing of the review, the Peferson's application
would not have been considered by this Board earlier. This Board meets five
times a year. The application was filed on September 26, only a few days short
of this Board’s October 3 meeting. The Board met on December 5, but for a
case to be heard then the analysis would have to have been completed and the
recommendation issued early enough so. thaf the notice could be prepared and
submitted to newspapers in time for publication on or before November 15,
twenty days before hearing. If the Chief Engineer issued the recommendation
even 45-50 days from the date of the api)hcation, it would have been too late
for publication for the December meeting. The Peterson applications were
‘heard at the Board’s next scheduléd meeting on March 7, 2013.

44. Petersons' permit épp'lication was filed September 26, 2012, but
was followed by six other permit applications filed on October 1, October 18
(three applications), and November 30. They were analyzed together. Due to
the “yellow flag” raised by Mathiowetz in the earlier Hansen application, Ken
Buhler, who is head of the groundwater area in the Water Rights Program,
asked another engineer, J 0e> Stonesifer, to take an independent look at the
recharge)mfhdrawal analysis. Stonesifer reported back to Buhler that he
encountered the same issues. Buhler then took over the review and conduéted
the analysis several ways (as set forth in the foregoing Findings). Ultimately,

Buhler’s report favored deferral. The Chief Engineer adopted this analysis,
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recommended deferral, and provided notice of hearing before this Board. In the
meantime, another eleven applications were filed in December and January
and a second réport was issued on February 4 that contained the same
analysis for those new applications. The Chief Engineer also recommended
deferral and scheduled hearing.

45. Petersons also claim Application No. 7442-3 should be granted
because it seeks no additional water. The applicants requgst does not seek to
transfer an ii'rigation right or perfnit awéy from one of its currently permitted
parcels; the applicant clearly intends to maintain the right to irrigate its
currently permitted parcel under one water permit and irrigate forty more acres
under the new permit.

46, Chief Engineer Garland Erbele testified that this application, if
granted, would in fact constitute appropriation of an additional volume of water
even if the diversion rafe is the same.

47. Under Water Right 5982-3 Petersons are currently entitled to
divert water at a diversion rate of 1.64 cfs to irrigate 115 acres. This is the
maximum diversion rate allowed by law (1 cfs per 70 acres). It is undisputed
that the water right holder does not currently u.se the maximum diversion rate
24 hours per day throughout the irrigation seaéon, since there is no need for
such high diversions at consistent levels. The current application, if granted,
would allow the applicant to pump water within the 1.64 cfs authorized
diversion rate and for longer periods that it would otherwise do for the existing

permit. The center pivot would run at higher levels or for longer periods
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because more land would be ii'rigated. Application 7442-3, if granted, would
cause more consistent sustained use of the aquifer than for the existing permit.

| 48. The Pefersons seek to appropriate a greater volume of water, even
if the instantaneous diversion rate remains the same. As. set forth above, a
new.pernnt for a greater volume of water cannot be granted at this time in light
of the need for additional study on the recharge/withdrawal analysis.

49. If the Board were to accept thé Petersons’ position that there is no
legal or practical change in individual permits if the diversion rate is used for
more acfeage, then the Board would need to address the enhanced volume of
water withdrawn when analyzing water availability for new permits.

50. To date, the Board has made its recharge/withdrawal analysis
based, in significant part, on the volume of actual water withdrawals as
- reported by irrigators in annual reports. The Board has consistently
recognized, that in .any given year, a certain number of pivots or other irrigation
systems are setting idle or are not pumping water continuously. The practice
is that some acreage sits idle due to changes in equipment use, cropping
patterns, enrollment in federal programs like CRP, precipitation considerations,
and other management considerations. In practice, irrigators do not
continuously use water at sustained maximum levels for all permitted acreage.

51. Ifirrigation permits were to move toward maximum diversion rates
for longer periods or for larger acreages, the withdrawal analysis will need to
reflect the enhanced sustained withdrawal of water at maximum rates. The

existing data shows that the UVM may be close to being fully appropriated
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under the existing pattern of use. If actual use moves toward greater, more
sustained diversions (even within the peak currently allowed for each permit),
the withdrawals would be much more likely to exceed recharge.

Ultimate Finding

52. Based on the entirety of the record and the foregoing Findings of

Fact, there is insufficient evidence to grant any of the requested applications.
CONCLUSIONS OF LAW

1. The Board has jurisdiction. - The applications fall within the
Board’s responsibility over water appropriation and regulation in Title 46, more
specifically SDCL 46-2A-9.

2. Publication of the Notice of Hearing was properly made pursuant to
SDCL 46-2A-4.

3.  The published Notice of Hearing also allowed for petitions to
intervene. Todd and Carey Miller filed a petition to inter&ene in Water Peﬁnit |
Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7467-3, 7468-3, and 7535~
3. At hearing, the Millers made an oral motion to also intervene in the
remaining water permit applications that were heard at the same time. The
Board granted the request without objection.

4. The Chief Engineer has recommended deferral. The
recommendation is not, howevef, binding on the Board. SDCL 46-2A-4(8).

5. The applicants are required to demonstrate by a preponderance of
the evidence that the elements in SDCL 46-2A-9 have been met for the permits

they are seeking. SDCL 46-2A-9 provides that a permit to appropriate water
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may be issued “only if there is reasonable probabﬂity that there is
unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful inhlpairment of existing
rights and that the proposed use is a beneficial use and in the public interest.”
The first element in SDCL 46-2A-9 is whether there is water avaﬂable for the
appropriation. The aquifer is currently used extensively for irrigation as well as
commercial, municipal, rural water systém use and domestic use. The
observation well data shows that this use has resulted in downward trends in
areas of the aquifer. It is unknown, absent further study; whether the
downward trends will expand.

6. Consideration of water availability also includes consideration of
the criteria in SDCL 46;6-3.1 pertaining to recharge/withdrawal: whether
“according to the best information reasonably avaﬂable, it is probable that the
quantity of water withdrawn annually from a groundwater source will exceed
the quantity of the average estimated annual recharge of water to the
groundwater source.”

7. Although there is an exception to the recharge/withdrawal
consideration in SDCL 46-6-3.1, it applies only to applications filed by' public
water supply systems that intend to withdraw water from an aquifer older than
or stratigraphically lower than the Greenhorn aquifer. The exception does not
apply here.

8.  Administrative Rule of South Dakota Section 74:02:05:07 requires

that “the Water Management Board shall rely upon the record of observation
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well measurements to determine that the quantity of water withdrawn annually
from the aquifer does not exceed the estimated average annual recharge of the
aquifer.” The observation well data, along with the other Buhler testimony, is
the beét information reasonably available on the recharge/discharge issue.
Buhler, a groundwater expert with many years of experience, was unable to
conclude that recharge was exceeding withdrawals or vice versa.

9.-  Given the foregoing Findings of Fact and Conclusions of Law, the
Board is unable to determine Whgther there is water avaﬂable for the proposed
water use.

| 10. The second element in SDCL 46-2A-9 is whether the proposed
water use would impair existing rights. The evidence is insufficient to make a
full determination at this point.

11.  The third element in SDCL 46-2A-9 is whether the use of water
would be a beneficial use. In this context,'a beneficial use of water is one that
is reasonable and useful and beneficial to the appropriator and that is
consistent with the interest of the public in the best utilization of water
supplies. SDCL 46-1-6(3).

12. The use of water, as requested, would uhdoubtedly be beneficial to
the applicants since the purpose is to increase crop yields. The other part of
the beneficial usé test is, however, whether the water use is in the interest of
the public in terms of the best utilization of water supplies. SDCL 46-1-6(3).

Given the foregoing determination, it is premature to determine whether the
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use of water for the applications at issue is a beneficial use of the water from
the UVM aquifer.

13. Under the fourth element of SDCL 46-2A-9, the applicant must
demonstrate that the proposed use is in the public interest. The public interest
element requires weighing the general public interest in the local economy
associated with farming and irrigation, along with any other public interest
issues presented. Given the ruling below, it is premature for this Board to
enter a ruling on the public interest issue.

14. No justification was provided by the Applicant§ for water permits
7452-2, 7535-3, 7603-3, and 7653-3 for their request for diversion rates of
greater than 1 cfs per 70 acres. Such justification is required under
SDCL 46-5-6. When this matter is heard following further study, the
justification must be provided.

15. This Board adopts the Chief Engineer's recommendation of
deferral. In light of the evidence presented, it is not possible to conclude that
unappropriated water is available from the UVM to satisfy the proposed
appropriations. Significant portions of the aquifer have experienced long-term
downward trending water levels. Néw aﬁpropriations from the aquifer should
be deferred until it can be determined if water levels in fhese areas will stabilize
under steady withdrawals. |

Application Nos. 7441-3 and 7442-3

16. The Petersons rely on the water permit issued to Roger Hansen in

2012. The Hansen permit was not contested and was granted directly by the
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Chief Engineer under SDCL 46-2A-23. The Board did not hear evidence on the
Hansen permit, and is not bound by either the permit or the underlying
rationale. Moreover, even if the Board had issued thé prior perrnit, neither t_he
prior analysis nor the prior permit would be binding. The Board is an
administrative agency with quasi-judicial authority to consider the factors in
SDCL 46-2A-9. As such, the Board holds authority to consider each case on
its merit and is not bound to accept prior decisions as binding precedent.
Interstate Telephone Cooperative, Inc. v. Public Utilities Commission 518 N.W.2d
749 (S.D. 1994).

| 17. Althohgh Gary Peterson invested in land relying on expectations
that he would obtain a permit, DENR staff made no promises to him that either
of the applications would be granted and there is no laches or estoppel issue.
Moreover, baséd on the Chief Engineer’s referral to the Board under SDCL 46-
2A-23 and the contested stétus of this matter, the Board is the sole decision
maker for the above entitled app]icétions.

18.  The Chief Engineer issued his recommendation more than 60 days
after these applications were filed on September 26, but the Petersons were not
harmed in a procedural sense, since March 7 is the first Board meeting where
the permit would have been considered, due to the times for public notice and
oﬁportunity to intervene in SDCL 46-2A-4. If the Chief Engineer issued the
recommendation within the usual 60 days, it would ‘have been too late to meet

the December meeting.
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' 19. In addition to the forégoing, Petersons’ claim that Application No.
7442-3 should be granted because it seeks no additional water. Application |
No. 7442-3 was, however, filed as a request for a new permit. The purpose of
new permits is to appropriate water (SDCL 46-5-10; SDCL 46-2A-9). This
request does, in fact, seek to use additional water.

20. This is not a request to amend existing permit 5982-3 and was not
published as such. This Board could not entertain it as an amendment.
Further, existing irrigation permits may be amended only as provided in SDCL
46-5-30.4 through SDCL 46-5-34. Petersons’ request does not seek to transfer
an irrigation right or permit away from a currently permitted parcel under
SDCL 46-5-30.4 and SDCL 46-5-34; the applicant clearly intends to maintain
the right to irrigate its currently permitted parcel and also irrigate fhe new
parcel. SDCL 46-5-31 also allows this Board to ameﬁd permits for changes in
the place of use, but not for adding additional acreage as proposeci here.

21. For a new permit, the applicant must prove each element in
SDCL 46-2A-9. Each of these factors must be met and the permit must be
denied if the applicant does not meet its burden of proof on any one of them.

22. The first element in SDCL 46-2A-9 is whether there is water
available for the appropriation and it req{lires consideration of the criteria in
SDCL 46-6-3.1. As set forth in the Findiﬁgs of Fact, the Petérsons‘ proposal to
irrigate an additioﬁal 40 acres would appropriate more water than has been
historically used. A new permit cannot be granted at this time for the 40 acres

as proposed in Application No. 7442-3 in light of SDCL 46-6-3.1.
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23. Based on the entirety of the record and the foregoing Findings of

Fact, each of the foregoing applications should be deferred.
| ORDER

Each of the above entitled applications ié deferred until the pending
study of the UVM Aqﬁifer is completed, which is expected to occur prior to the
spring of 2014. This matter is not final; DENR is directed to notice this matter
for hearing once the stlidy is completed. Accordingly, the applications, if
ultimately granted, would hold priority dates relating back to the date of

application under SDCL 46-2A-15.
Dated this day of May, 2013.

BY THE BOARD:

Rodney Freeman, Chairman
South Dakota Water Management Board
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SOUTH DAKOTA WATER MANAGEMENT BOARD

WATER PERMIT APPLICATION NOS.
7441-3 & 7442-3(GARY OR JULIE
PETERSON); 7452-3 (JEROME HULT);
7466-3 (BETHEL HAGEN TRUST);
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BENSON); 7558-3 (BENDER HAGEN )

)

)

)

)
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RULINGS ON PARTIES’
SUBMISSIONS

TRUST); 7587-3 & 7588-3 (PAUL
PETERSEN]); 7600-3, 7601-3, 7602-3
& 7603-3 (MICHAEL D. STEVENS);
7623-3 (DARRELL OSBORN]);
7633-3(BRAD FARRAR); and 7653-3
(JEREMIAH WELSH)

Pursuant to directions of the Water Management Board, counsel for the
| Department of Environment and Natural Resources, Water Rights Program
(DENR) submitted DENR proposed Findings of Fact, Conclusions of Law and
Final Decision. No submissions were received from the Applicants or
Intervenors. The Board, upon review of the parties submissions and
administrative record, and having orally entered its decision, hereby enters the
following rulings:

A. DENR’s proposed Findings of Fact Nos. 1-41, 46, 48-32 are
accepted by the Board as consistent with and supported by the administrative
record and the Board’s oral decision. The first introductory paragraph was
modified to reflect the hearing was held on March 6-7, 2013.

B. DENR’s proposed Findings of Fact Nos. 42, 43 and 45 are accepted

by the Board as consistent with and supported by the administrative record



and the Board’s oral decision, as modified grammatically to reflect that the
Petersons submitted two applications on September 26, 2012.

C. DENR’s proposed Finding of Fact No. 44 is substantially accepted
by the Board as consistent with and supported by the administrative record
ahd the Board’s oral decision, as modified to reflect that the Petersons
submitted two applications on September 26,2012, and that there were “five”
not “six” other permit applications filed between October 1 and November 30.

D. DENR’s prolpos‘ed Finding of Fact No. 47 is accepted by thé Board
as consistenf with and supported by the administrative record and the Board’s
oral decision, as modified grammatically to reflect that the Petersolns jointly
submitted application No. 7442-3 and to insert in proposed Finding of Fact No.
47 “No.” before “5982-3” and “7442-3.7

E. DENR’s proposed Conclusions of Law 1-23 are accepted by the
Board as consistent with and supported by the administrafive record, the
_Board’s oral decision, and the Findings of Fact adopted by the Board in the
above rulings.

F. DENR’s proposed Final Decision is accepted by the Board as
coﬁsistent with and supported by the administrative record, the Board’s oral
decision, and the Findings of Fact and Conclusions of Law adopted by the
Board in the above rulings.

G. The Board’s attorney is directed to prepare Findings of Fact,

Conclusions of Law and Final Decision consistent with the above rulings to be



executed by the chairman of the Board or the Board’s designee without further
notice or hearing. .
Dated this _- day of May, 2013.

" BY THE BOARD:

Rodney Freemans Jr. ;
Chairman, Water Managencnt Board
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7441-3 & 7442-3(GARY OR JULIE )
PETERSON); 7452-3 (JEROME HULT); )
7466-3 (BETHEL HAGEN TRUST); )
7467-3 & 7468-3 (CLELAND HAGEN ) FINDINGS OF FACT,
TRUST); 7535-3( DONALD D ) CONCLUSIONS OF LAW
BENSON); 7558-3 (BENDER HAGEN ) AND FINAL DECISION
TRUST); 7587-3 & 7588-3 (PAUL )

PETERSEN); 7600-3, 7601-3, 7602-3 )

& 7603-3 (MICHAEL D. STEVENS); )

7623-3 (DARRELL OSBORN); )

7633-3(BRAD FARRAR); and 7653-3 )

(JEREMIAH WELSH) )

Hearing was held on March 6-7, 2013 before Board members Rodney
Freeman (Chairman), Tim Bjork, Chad Comes, Peggy Dixon, Everett Hoyt, and
Leo Holzbauer. |

Applicants Gary and Julie Peterson 'We;“e repfesented by A. Jason
Rumpca. Applicants Bethel Hagen Trust, Cleland Hagén‘ Trust, and Bender
Hagen Trust appeared through an officer or trustee of the trusts, Bruce Hagen.
- Applicants Hult, Benson, Paul Petersen, Stevens, Osborn, and Farrar appeared
without counsel. 'Apialicant Welsh did not appear. The Department of
Environment and 'Nétural Resources, Water Rights Program and its Chief
Engineer (jointly reférred to as “DENR”) was represented by Diane Best.

Intervenors Todd and Carey Miller were represented by Don McCarty.



The Board, having considered the testimony, exhibits and legal argument
and all records and documents on file and having entered its oral decision and
rulings on the parties’ submissions, now enters thé following:

FINDINGS OF FACT

1. Each application seeks to appropriate water from the Upper
Vermillion Missouri (UVM) aquifer for irrigation in Turner and Clay County.
The applications were filed during the period from September 26, 2012 through
January 22, 2013, and were heard togcther. |

2.  Except for Application No. 7442-3 (discussed separately below),
each of the applications seeks authority to divert water under a new water
right with a well to be constructed in the UVM.

3. The Chief Engineer recommends that cach of the applications be
" deferred until a pending study of the UVM aquifer is completed, which is
expected to occur prior to the spring of 2014: He explained that significant
portions of the aquifer have experienced long term downward trending .w.ater
levels. New appropriations from the aquifer should be deferred until it can be
determined vif water levels in these areas will stabilize under steady
withdrawals. Pursuant to SDCL 46-2A-9, a permit to aﬁ)prbpriate water may
only be approved if there is a reasonable probability that unappropriated water
is available. | |

4, Notice of each application was published in one official daily

newspaper and in one official weekly newspaper in each county where the



proposed water wells are to be located, where the water is proposed to be used
and where the pl"O_]CCt works are proposed to be located.

5. The Notices afforded an opportumty for 1ntervent1on T odd and
Carey Miller intervened and appeared at hearing through counsel.

6, The Board considers whether (a) there is a reasonable probability
that thére is u'nalﬁpropriated water available for the Applicant’s propesed use,
(b) the proposed diversion can be developed Withoﬁt unlawful impairment of
existing rights, (c) the proposed use Would be a beneficial use and (d) the use
wou1;:1 be in the ‘publicrinterest._ |

7. In considering water availability this Board must also examine
whether the quantity of water withdrawn annually from the groundwater
source would exceed the quantity of the average estimated annual recharge of
water to the gr.oundwater source if this permit was grantgd.

8. If the soﬁrce of 'the water is older or lower fha.n the Greenhorn
Formation and a public vx‘zate'r system has applied for a permit, the Board néed
not consider the recharge/withdrawal issue. Here, the aquifer is younger than
and above the greenhorn formation. Also, a public water system is not involved.
The withdrawal/ recharge issue must be considered.

9. The UVM aquifer is a buried glacial outwash deposit that consists
of fine sand to medium-pebble gravel. The aquifer underlies approximately
204,832 acres of Hutchinson, Turner, Lincoln and Clay Counties. The aquifer
blends into the Lower Vermillion Missouri aquifer in northern Clay County.

According to independent studies cited by DENR expert Ken Buhler, the



average thickness of the outwash is estimated to be 68 feet in Turner County
‘and is estimated fo be 100-150 feet thick in the areas proposed by these
applications. The aquifer contains an estimated 1.8 million ac-ft of water in
storage in Turner and Hutchinson Counties and an estimated 317,180 ac-ft of
reéoverable water in storage in Clay and Lincoln Counties.

10. The UVM aquifer is primarily, but not exclusively, under confined
" (artesian) conditions. Groundwater movement in the aquifer is to the south-
southeast at a gradient that was estifnated in independent studies to be
approximately four feet per mile (ft/mi). However, based on DENR-Water
Rights’ observation wells the gradient was 4.3- 4,6 ft/miin May 2012.

11. The UVM outwash generally overlies the Carlilé éhale although
Sioux quartzite directly underlies the aquifer in the northern portion of the
aquifer. The UVM aquifer overlies the Niobrara Formétion in western Turner
County. The aquifer is generally buried by glacial till; however, in' pléces it is
overlain by and is hydraulically ‘connected to the surficial Parker Centerville
aquifer.

12. Recharge to the UVM aquifer occurs through: 1) direct infiltration
of precipitation in areas where the aquifer is’ at or near ground surface; 2)
inflow from fractures in the Sioux Quartzite; and 3) inflow from the Niobrara
aquifer. Referring to past independent stud‘ies, Buhler testified that the
recharge rate to the UVM has been estimated at 0.25 inches per acre per year

calculated from regional flow net analysis. This would produce an average

annual recharge to the overall UVM aquifer of 4,267 ac-ft/yr.



13. 'vBuhler also evaluated the recharge potential of the UVM aquifer by
undertaking a regional flow net analysis based specifically on May 2012 water
1evel data from the DENR Observation Well Network. A flow net analysis is a
calculation of the amount of water flowing through the aquifer. To do this,
Buhler relied on (a) the average transmissivity of the aquifef based on th¢
‘calculated transmissivity of irrigation wells in the aquifer where tﬁe data fo
allow these calculations was available, (b) the hydraulic gradient for the UVM
based on data from the Observation Well Network, and (c) the distance of the.
appropriate cross section of the UVM. He found that the amount of water
moving through the UVM is approximately 15.99 ac-ft/day or 5,836 ac-ft/yr.

" In order to sustain this volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per S}ear based on the area of the aquifer Would
56 0.34 inches. This recharge rate cannot be considered “average annual
recharge” siﬁce it used only 2012 data. The estimate does, however, agree in
general with the average annual fecharge estimate from the independent
studies that Buhler consulted.

14. The recharge rates estimated for the UVM équifcr should be
considered reflective of “existing conditions”. Buhler explained that
independent studies have found thét the southern 19.5 miles of the western
boundary of the UVM in Turner County to be hydraulically connected to (and
receiving recharge from) the Niobrara aquifer. Increased recharge will be

induced from the Niobrara aquifer with increased pumping from the UVM.



15. Discharge from the UVM Missouri aquifer occurs naturally through
groundwater outflow to the Lower Vermillion Missouri aquifer and also by well
withdrawals. Reports on file with the DENR-Water Rights Program show that
domestic use wells are completed into the UVM aquifer, however withdrawals
from domestic users are not expected to be significant.

16, In addition to domestic use, there are curreﬁtly 100 water
rights/permits appropriating water from the UVM. Appropriations authorize
municipal, commercial, rural water system and irrigation us-es.

17. The cities of Viborg and Davis hold water rights to appropriate
water from this aquifer, but they are supplied completely by TM Rural Water
System. The City of Centerville receives 70% of its 64,000 gallons- per day‘ '
average from Lewis and Clark Rural Water System and 30% from ‘the UVM.
The average municipal water use frorﬁ the UVM is 21.5 ac-ft/yr.

18. There are two commercial water rights ‘frorln this aquifer. One is a
concentrated animal feeding operation permitted for 1,800 head of beef cattle
with an estimated average annual water use of 36 ac-ft/yr. The otheris a
fertilizer plant with an estimated éverage annual water use of 1,000,000
gallons per year (i.e. 3.07 éc—ft'/yr). _

19. Two rural water slystems are supplied by the UVM aquifer: TM
Rural Water System and Soufh Lincoln Rural Water System. The water use for
each of these systems has approached or exceeded 1000 ac-ft/yr since 2009.

20. The majority of the Wélter pumped from the UVM aquifer is for

irrigation use. In 1979 there were 56 irrigation permits; the number increased



to 79 in 2011. Irrigators report pumping annually and pumping has also
increased during this period. Pumping exceeded 7000 ac/ft ln some recent
years, but the average of reported pumping from 1979- 2011 is 4865.42
ac-ft/yr. |

21. There are two future use permits for this aquifer. TM Rural Water
System holds both of them and they total 740 ac/ft year. A future use permit
is a reservation of water and does not authorize withdrawals. However, in
theory future use permits can be Completely developed.

22. The total of well withdrawals from the UVM aquifer plus the
amount of water that can be developed from future use permits is estimated to
be approximately 7, 900 acre-feet per year assun'ling a&lerage municipal,
commercial, and irrigation use; 2,250 ac-ft/yr rural water systern use; and 740
ac-ft/yr from future use permits. The estimated average annual recharge is.
currently estimated to be approximately 5,836 ac-ft/yr. So, the current
estimated average annual withdrawal from the vUVM aquifer appears to exceed
‘the estimated average annual recharge to the aquifer.

23. The DENR-Water Rights Program monitors 29 observation wells in
the UVM. The observation well data shows seasonal fluctuations in,Water
levels corresponding to recharge and discharge. The aquifer responds well to
climatic conditions with rising water levels during wet years and gradually
declining water levels during dry years. |

24. - The hydrograph for an observation well in Clay County in the

southernmost part of the aquifer area studied (observation well CL-80K] shows



that there is currently more water in storage in the areca of the well than when
the well was completed. The linear trend line for this well data shows a
positive slope, indicating that in general, recharge has exceeded discharge in
this area over the period of record sinée the well was constructed in 1980.

25. Other o-bservation wells in the UVM aquifer document downward
trend;s in water levels. The slope of the trend lines for 15 of the 29 observation
wells is negative (i.e. downward sloping). The observation wells with downward
trending water levels are concentrated iﬁ two areas: an area in the
north-central portion of the aquifer and an area in the northwest portion of th¢
aquifer. The first area is in the vicinity of South Lincoln Rural Water System
wells and the second is in the vicinity of TM Rural Water District wells.

26. The water use from the two areas of declining water levels has
steadily increased. At t.his time, data is not available to determine if the Water_
levels in these areas will stabilize uﬂder éteady rural water system withdrawals.

27, This Board also heard cvidence on whether the proposed uses
would impair existing water rights. The DENR staff was unaware of any claims
that any of the proposed uses would impair existing use of water from érea
wells. Further,,ﬁo intervenor filed any objection claiming that granting the
application WOLlid impair any use of wells for existing rights or domestic uses.
Todd and Careyl Miller did intervene with general concerns about the possible

effect of the proposed applications on Swan Lake in Turner County.



28. Beneficial use is also a question. The beneficial use factor involves
examining whether the use would be beneficial in the eyes of the appropriator
and also in terms of the interest of the public in the best use of water supplies.

29. The use of water, as requested, would undoubtedly be beneficial to
the applicantsl. They intend to use the water for irrigation and increasing crop
yields, which would be beneficial to them.

30. The Board has previously found thét irrigation is in the interest of
the public in the utilization of water supplies. However, given the status of the
evidence in this matter, the Board is unable to conclude irrigation of water
from this parti_cular aquifer is a beneficial usé tO.t};é public at present.

31. Public interést is also a question. The Board has rpreviously found
that irrigation is in the public interest from the economic perspective of |
increasing crop yields anti enhancing the economy. However, ‘giveAn the status
of the evidence in this matter, the Board is unable to conclude irrigation of
water from this particular aquifer is in the public interest at this time.

Application Nos. 7441-3 and 7442-3

32. The foregoing Findings of Fact are incorporated by reference.

33. Application Nos. 7441-3 and 7442-3 were filed on September 26,
20.12, by Gary and Julie Peterson (Petersons). ‘ |

34. Application No. 7441-3 proposes to appro'priate up to 280 ac-ft/yr
at a maximum diversion rate of 1.79 cfs from one well that would be

approximately 175 feet deep. This application proposes to irrigate 140 acres.



35. Application No. 7442—3 proposes to appropriate up te 80 ac-ft/yr to
irrigate 40 acres by using an existing well authorized by Water Right No. 5982~
3. Waeer Right No.. 5982-3 appropriates-water at a maximum diversion rate of
2.28 cfs and the presént application would not increase the total diversion rate.-

36. Application Nos. 7441-3 and 7442-3 were filed before the rest of
the above ent1tled apphcatmns Petersons claim that these particular
applications should be granted even if the other applications are deferred

37. In particular, Petersons rely on the fact that the DENR issued a
similar pernﬁt in 2012 for a nearby irrigator. The other permit, less than a
mile from the site of Apphcatlon No. 7441-3, was issued to Roger Hansen.

38. The Hansen application was filed on July 20, 2012, and when 1t
was reviewed it was the only application from the UVM. While DENR’s staff
engineer,. Adam Mathiowetz, questioned whether granting the pefmit would
cause the withdrawal vto e;(ceed recharge in UVM based on o§erall data, he also
looked at nearby observation wells and found that they were not trending
downward. This eo'nﬂictiﬁg déta raised a “yellow flag” but Mathiowetz’s report,
dated September 18, 2012, favored approval of the Haﬁsen permit. The
Mathiowetz report wae provided to the Chief Engineer who recommended
épproﬁal. The Hansen application was bublished, there were no intervenors,
and oh October 9, 2012, the permit was granted directly by the Chief Engineer
under SDCL 46-2A-23. The Hansen case was not heard by this Board.

39. Although the Petersons ask the Board to reject the Buhler

testimony concerning the need for additional study in favor of the Mathiowetz
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analysis for the Roger Hansen pevrmit, the Board will not do so. Without
Vimpugning the Mathiowetz study, £he Board f'mds that a review of the entire
aquifer is necessary and not the local effects associated with one observation
well. The data compiled by Ken Buhler shows that 15 of the 20 DENR
observation wells are declining in this aquifer and this Board cannot ascertain,
at this time, whether the area of declining water levels is expanding. This
Board cannot “unring the bell” ar.ld determine that the earlier report by
Mathiowetz shoula be accepted for any of these new applications from this
aquifer. The Board accepts and relies on the extensive review conducted by
DENR expert Ken Buhler.

40. At hearing, Gary Peterson testified that Roger Hansen had Been
irrigating in the summer of 2012. Based on the Hansen irrigation and
Peterson’s own favorable past experience in obfaini.ng permits in this aquifer,
Peterson purchased nearby property to irrigate and applied for én irfigation
permit for the newly purchased property.

41. Hansen was not authorized to irrigate the property in queétion in
the summer of 2012. Also, the DENR made no promises to Peterson that either
Application No. 7441-3 or 7442-3 would be granted.

42. Peterson pointed out that review did not begin immediately on the
Petersons’ September 26 applications énd that the Chief Engineer’s

recommendation was not issued until December 18. The Chief Engineer

testified that DENR received an extraordinary number of irrigation applications
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in the fall of 2012. Other applications for this aquifer were filed on October 1,
October 18 (3 applications), and in November while the review was pending.

43. Regardless of the timing of the review, the Petersons’ appliéations
would not have been considered by this Board earlier. Thié Board meets five
times a year. The applications were filed on September 26, only a few days
short of this Board’s October 3 meeting. The Board met on December 5, but
for a case to be heard then the analyéis would have to have been completed
and the recommendation issued early enough so that the notice could be
vprepared and submitted to newspapers in time for publication on or before
November 15, twenty days before hearing. If the Chief Engineer_issued the
recommendation even 45-50 days from the date of the application, it would |
have been too late for publication for the December meeting. The Petersons-
applications were heard at the Board’s next scheduled meeting on March 7,
2013. |

44, Petersons’ permit applications were filed September 26, 2012, but
weré followed by five other permit applications filed on October 1, October 18
(three applications), and November 30. They weré analyzed together. Due to
the “yellow ﬂag”‘ raised by Mathiowetz in the earlier Hansen application, Ken
Buhler, who is head of the groundwater area in the Water Rights Program,
asked another engineer, Joe Stonesifer, to take an independent look at the
recharge/withdrawal analysis. Stonesifer reported back to Buhler that he
encountered the same issues. Buhler then took over the review and conducted

the analysis several ways (as set forth in the foregoing Findings). Ultimately,
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Buhler’s report favored deferral. The Chief Engineer adopted this analysis,
recommended deferral, and provided notice of hearing before this Board. In the
meantime, another eleven applications were filed in December and January
and a second report was issued on February 4 that contained the same
analysis for those new applications. The Chief Engineer also recommended
deferral and scheduled hearing. -

45; Petersons also claim Application No. 7442-3 should be granted
because it seeks no additional water. The applicants réquest does not seek to
transfer an irrigation right or permit away from one of its currently permitted
parcels; the applicants clearly intend té maintain the right to irrigate their
currently permitted parcel under one wa;ter permit and irrigate forty more acres
under the new permit.

46. Chief Engineer Garlénd 4Erbele testified that this application, if
granted,' would in fact constitute apprdpriatioﬁ of. an additional volume of water -
even if the diversion rate is the same.

47. Under Water Right No. 5982-3 Petersons are currently entitled to
divert water at a diversion rate of 1.64 cfs to irrigate 115 acres. This is the
maximum diversion rate, allowed by law (1 cfs per 70 acres). Itis uﬁdisputed
that th¢ water right holders do not currently use the maximum diversion rate
24 hours per day througflout the irrigafion season, since there is no need for
such high diversions at consistent levels. The current application, if granted,
would allow the applicants to pump water within the 1.64 cfs authorized

diversion rate and for longer periods that they would otherwise do for the
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existing permit. The center pivot would run at higher levels or for longer
periods because more land would be irrigated. Application No. 7442-3, if
granted, would cause more consistent sustained use of the aquifer than for the-
existing permit.

48. The Petersons seek to appropriate a greater volume of water, even
if the instantaneous diversion rate remains the same. As set forth above, a
new permit for a greater volume of water cannot Be granted at this time in light
of the need for additionai study on the recharge/ withdrawal analysis.

49. If the Board were to accept the Petersons’ p-osition that the-re is no
legal or practical change in individual permits if the diversion rate is used for
more acreage, then the Board would need to éddress the enhanced volume of
water withdrawn when analyzing water availability for new permits.

50. To date, the Board has made its recharge /withdrawal analysis
based, in significant pért, on the volume of actual water withdrawals as
reported by irrigators in annual repo'rts. The Board has consistently
recognized, that in any given year, a certain number of pivots or other irrigation
systems are setting idle or are not pumping water continuously. The practice
is that some acreage si‘ps idle due to changes in equipment use, cropping .
patterns, enrollment in federal programs like CRP, precipitation consideraﬁions,
and other management considerations. In practice, irrigators ao not
continuously use water at sustained maximum levels for all permitted acreage.

51. Ifirrigation permits were to move toward maximum diversion rates

for longer periods or for larger acreages, the withdrawal analysis will need to
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reflect the enhanced sustained withdrawal of water at maximum rates. The
existing data shows that the UVM may be close to being fully appropriated '
under the existing pattern of use. If actual use moves toward greater, more
sustained diversions (even within the peak currently allowed for each permit),
the withdrawals would be much more likely to éxceed recharge. -

Ultimate Finding

52. Based on the entirety of the record and the foregoing Findings of

Fact, there is insufficient evidence to grant any of the requested applications.
| CONCLUSIONS OF LAW

1. The Board has jurisdiction. The applications fall Within the
Board’s responsibility over water appropriation and regulation in Title 46, more
specifically SDCL 46-2A-9.

2. Public;atioln of the Notice of Hearing was properly made pursuant to
SDCL 46-2A-4. | |

3. The published Notice of Hearing also allowed for petitions to
intervene. Todd and Carey Miller filed a petition to intervene in Water Permit
Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7467-3, 7468-3, and 7535-
3. At Heaﬁng, the Millers made an oral motion to also intervene in the
remaining water permit applications that were heard at the same time. The
Board graﬁted the request without objection.

4. The Chief Engineer has recommended deferral. The

recommendation is not, however, binding on the Board. SDCL 46-2A-4(8).
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3. The applicants are required to demonstrate by a preponderance of
the evidence that the eleménts in SDCL 46-2A-9 have been met for the permits
they are seeking. SDCL 46-2A-9 provides that a permit to appropriate water
may be issued “only if there is reasonable probability that fhere is
unappropriated water available for the applicant’s proposed use, that the
proposed diversion can be developed without unlawful impairment of existing
rights and that the proposed use is a beneficial use and in the public interest.”
The first element in SDCL 46-2A-9 is whether there is water available for the
appropriation. The aquifer is currently used extensively for irrigation as well as
commercial, municipal, rural water system use and domestic use. The
observa‘;ion well data shows that this use has resulted in downward trends in

areas of the aquifer. It is unknown, absent further study, whether the

downward trends will expand.

6. Consideration of water availability also includes considerétién of
the criteria in SDCL 46-6-3.1 pertaining to recharge/withdrawal: whether
“according to the best information reasonably available, it is probable that the
quantity of water withdrawn annually from a groundﬁrater source will exceed
the quantity of the average estimated annual recharge of water to the
groundwater source.”

7. Although there is an exception to thé recharge /withdrawal
consideration in SDCL 46-6-3.1, it applies only to applications filed by public

water supply systems that intend to withdraw water from an aquifer older than
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or stratigraphically lower tl;lan the Greenhorn aquifer. The exception does not
apply here.

8. Administrative Rule of South Dakota Secjtion 74:02:05:07 requires
that “the Water Management Board shall rely upon the record of observation.
Well:measurements to determine that the quantity of water withdrawn annually
frdAr'n the aquifér does not e>.<ceed the estimated average énnual recharge of the A
aquifer.” The observation well data, along with the other Buhler testimony, is
the best information reasonably available on the recharge /discharge issue.
Buhler, a groundwater expert with many years of experience, was unable to
conclude that recharge was exceeding withdrawals or vice versa. |

0. Given the foregoing Findings of Fact and Conclusions of Law, the
Board is unable to determine whether there is water available for the proposed
water use.

10. The 's,ecc;nd element in SDCL 46-2A-9 is whefher the proposed
water use would impair existing rights. The evidence is iﬁsufﬁcient to make a
full determination at this point.

11. The third elemenf in SDCL 46-2A-9 is whether the use of water
would be a beneficial use. In this cqntext, a beneficial use of water is one that
is reasonable and useful and beneficial to the appropriator and that is
consistent with the interest of the public in the best utilization of water
supplies. SDCL 46-1-6(3).

12. The use of water, as requested, would undoubtedly be beneficial to

' the applicants since the purpose is to increase crop yields. The other part of
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the beneficial use test is, however, whether the water use is in the interest of
the public in terms of the best utilization of water supplies. SDCL 46-1-6(3).
Given the foregoing determination, it is premature to determine whether the
use o‘f Wate} for the applications at issue is a beneficial use of the water from
the UVM aquifer.

| 13. Uﬁder the fourth element of SDCL 46-2A-9, the applicant must
demonstrate that'the_proposed use is in the public interest. The public interest
element requires we‘ighing the general public interest in the local economy
associated with farming and irrigation, along with any other public interest
issues presented. Given the ruling below, it is premature for this Board to
entér a ruling on the public interest issue. |

14. No justification was provided by the Applicants for water permits
7452 2, 7535-3, 7603-3, and 7653-3 for their request for diversion rates of
greater than 1 cfs per 70 acres. Such justification is requlred under
SDCL 46-5-6. When this matter is heard following further study, the
justification must be provided.

15. This Board adopts the Chief Engineer’s recommendation of
deferral. In light of the evidence p,i‘esented, it is not p'ossible to conclude that
unappropriated water is available from the UVM to satisfy the proposed
appropriations. Significant portioﬁs of fhe aquifer have experienced long-term
downward trending water lev.els. New apprdpriations from the aquifer should
be deferred until it can be determined if water levels in thesc areas will stabilize

under steady withdrawals.
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Application Nos. 7441-3 and 744_2-3

16. The Petersons rely on the water permit issued to Roger Hansen in
2012. The Hansen pérmit was not contested and was granted directly by the
Chief Engineer under SDCL 46-2A-23. The Board did not hear evidence on the
Hansen permit, and is not bound by either the permit or the underlying
rationale. Moreover, even if the Board had issued the prior permit, neither the
prior analysis nor the prior permit would be binding. The Board is an
administrative agency with quasi-judicial authority to consider the factors in
SDCL 46-2A-9. As such, the Board holds authority to consider each case on
its merit and is not bound to accept prior decisions as bindingr precedent.
Interstate Telephone Céoperative, Inc. v. Public Utilities Commission 518 N.W.2d
749 (S.D. 1994).

17. Although Gary Peterson invested in land relying on expectations
th.at hé would obtain a permit, DENR staff made no promises to him that either
of the applications would be granted and there is no laches or estoppel issue.
Moreover, based on the Chie-f Engineer’s referral to the Board under SDCL
46-2A-23 and the contested status of this matter, the Board is the sole dec;ision
maker for the above entitled applications.

18. The Chief Engineer issued his recommendation more than 60 days
after these applications were filed on September 26, but the Petersons Wére not
harmed in a procedural sense, since March 7 is the first Board meeting where
the permit would have been considered, due to the times for public notice and

opportunity to intervene in SDCL 46-2A-4. If the Chief Engineer issued the
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historically used. A hew permit cannot be granted at this time for the 40 acres
as propoéed in Application No. 7442-3, in light of SDCL 46-6-3.1.

23. Based on the entiréty of the record and the foregoing Findings of
Fact, each of the foregoing applications should be deferred.

ORDER

Each of the above entitled applications is deferred until the pending
study of the UVM Aquifer is completed, which is expected to occur prior to the
spring of 2014. This matter is not final, DENR is directed to notice this matter
for hearing once the study is completed Accordmgly, the applications, if
ultimately granted Would hold pr10r1ty dates relating back to the date of

application under SDCL 46-2A-15.
Dated this._ ~ __day of May, 2013.

BY THE BOARD:

Rodney Freeman, Chairman
South Dakota Water Management Board
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RECEIVED

APR 25 2013

STATE OF SOUTH DAKOTA R GHTS

SOUTH DAKOTA WATER MANAGEMENT BOARD
WATER PERMIT APPLICATION NO. ) |

7442-3, GARY OR JULIE PETERSON ) STIPULATION
) AND ORDER
STIPULATION

Applicants Gary and Julie Peterson (*Petersons’] and the Department of
Environment and Natural Resources, Water Rights Program and its Chief
Engineer (jointly referred to as “DENR”) hereby agree as follows:

1. The above entitled application proposes to irrigate 40 additional acres
that would complement, but not change, Water Right No. 5982-3. Water Right
No. 5982-3 appropriates 1.64 cfs from one well completed into the Upper
Vermillion Missouri Aquifer {165 feet deep) located in the SE 1/4 NW 1/4
Section 17 to irrigate 115 acres located in the NW 1/4 Section 17; all in TOSN-
R52W. The above entitled application proposes to irrigate an additional 40
acres in the W 1/2 NE 1/4 Section 17-T95N-R52W from the existing well.

2. The application was heard by the South Dakota Water Management
Board on March 7, 2013, and the Board deferred consideration of the
" application pending a study to be conducted concerning the Upper Vermillion
Missouri Aquifer.

3. The parties agree that until the study is completed, the Petersons
should be granted the right to use water to irrigafe land within the 40 acres

located in the W 1/2 NE 1/4 Section 17-T95N-R52W, so long as the total



acreage from Water Right No. 5982-3 and Water Permit No. 7442-3 does not
exceed 115 acres. |

4, Consistent with this agreement, the Chief Engineer has revised the
reéon‘imendation which is attached herewith and incorporated herein.

5. The Water Management Board has ﬁngl authority to approve
Application No. 7442-3 as set forth herein and this Stipulation is not binding
on the Board. Further, this Stipulation is not binding on the parties until
Approved by the éoard. DENR will schedule this matter for hearing on May 2,
2013. '

6. As part of this Stipulation, Petersons agree that they wili not appeal
the deferral of Water Permit No. 7442-3.

7. This Stipulation is without prejudice to any position either party may
make regarding the appropriation of a total of more than 115 acres for the
above referenced permits when the Board reconsiders the matter following the
study.

8. This Stipulation is without prejudice to any legal arguments that may

be made by cither party before the Board or the courts regarding any other

permits or proposed permits.

. :
Dated this 1Y day of April, 2013 Wﬂﬁ%\u

Jeayine Goodman, Chief Engineer
DENR Water Rights Program

Dated this jﬂﬁay of April, 2013 N FM

Gary terson

| P ~d 20
Jate Ehy 22 A]"J &

Diraih WM°C”‘*7 .
Ao creny L LM larey Millena



| i | _ o . _
Dated this ll:{ay of April, 2013 Ag_w /ifé«w e
- Jubhe Peterson ~ -

ORDER
Thc foregding stipulation is hereby approved and the permit may be issued as
set forthin the Chief Engineer's revised recommendation att._achéd to the.
Stipulation. | | | |

BY THE BOARD:

Dated this.”" day of May, 2013 \V_ .
Rodney Freeman, Chairman
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CHAIRMAN FREEMAN: Next ltem s the applications from
the Upper Vermillion Missourl aquifer. Ms, Best.

MS, BEST: Thank you. This involves a situation where
4 number of applications came In and were processed for
basically the same area and you will see 2 long list of
applications there for this item, The number came In, they
were processed, Chief Engineer recommended deferral and then --
and |n the meantime more applications came In. There's a
second report and it 2lso recommends deferral, the analysls Is
all the same and we scheduled them up for all the same time; so
you actually have a number of applicants here in the audience.

. So I guess they -- | recommend doing like we normally
do. Each applicant actually bears the burden of proof an their
own application to show that they meet the four-part test
required by state law, In¢luding whether there's 3 reasonable
probablilty that there's unappropriated water avallable,
whether the proposed diversion can be developed without
unlawful impalrment of existing rights and then of course the
beneficial use and public interest test. Sa that's the
four-part test. Each applicant bears the burden of proof with
respect to that, but of course the practice of this board Is to
have the Chief Engineer staff make his presentation first to
demonstrate what the recommendation Is and then the partles can
testify and present thelr evidence from that, And I would

o~ O bW N -
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have additiona) copies,

CHAIRMAN FREEMAN: 1t is, we have got it, I guess we
will have brief opening remarks, Ms, Best, If you would like
to begin.

MS, BEST: Waell, as previausly stated, there's a
four-part test for determining whether or not a water permit
ought to be granted, and then with respect at least to the
first part, whether there's a reasanable probabiliity there is
unappropriated water avallable, Of course, as this board Is
aware, special attention has to be taken to the recharge/
withdrawal analysis, and there have been some recent court
declsions Involving -~ recent administrative appeals Invelving
this board's decision, one in "0B and one In 2012, that address
the recharge/withdrawal analysis, and it's very apparent from
those court decisions that the board needs to look at average
annual use and average annual withdrawal and needs to take a
hard look at that tssue.

That, combined with the overall study of the aquifer,
prompted the Chief Englineer's staff, Ken Buhler reviewed the
matter and has found that there is not sufficient study
available to present to this board to recommend approval at
this time and that further study Is warranted.

I know there is a race to get irrigatlon systems in
place. I know thaf there Is a real deslre to get the crops
Irrigated, but -- and the Chief Engineer’s staff fully
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recommend that we go with that usual practice.

CHAIRMAN FREEMAN: 1 think we will, but befare we
begin, I would like to have appearances from the applicants and
anyone else who intends to testify,

MR. RUMPCA: Mr, Chairman, I'm }ason Rumpca, [
represent Gary and Julle Peterson. Julle is not present; Gary
Is here with me, Would you prefer to just do notices of
appearance at this time and then we ¢an get Into any brief
opening statements at a later time?

CHATRMAN FREEMAN: That wlil be fine. Anyone else
wish to appear?

MR. BENSON: I'm Donatd Benson from Hurley and an
applicant and I'd like to speak to the issue.

CHAIRMAN FREEMAN: Thank you, Mr. Benson, Anyone
else?

MR, HAGEN: I'm Bruce Hagen, I represent the Cleland
and the Bethel Trust and I'd like to speak at a later time.

MR. OSBORN; Darrell Osborn, same.

MR, HULT: Jerome Hult, same.

MR. STEVENS: Mike Stevens, same way.

CHAIRMAN FREEMAN: Who?

MR. STEVENS: Mlke Stevens.

MR. McCARTY: I'm Don McCarty, an attorney from
Brookings. I'm appearing for Carey Miller and Todd Miller, who
filed a petition. It should be in the file; If there is not, I

Ww e~y dm AW N -
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appreciates this, and I would represent to you that the request
for additdonal study Is not an academic request, it is a
request that Is based on the need to undertake meaningful water
anatysis before proceeding with issuing permits. And with that
thought in mind, I would just point out that Ken Buhler will be
testifying at length regarding hils analysls on this matter and
then the Chlef Engineer's recommendation as well.

CHAIRMAN FREEMAN: Thank you, Ms, Best. Mr, Rumpca.

MR. RUMPCA: Thank you. Just a matter of
housekeeping. I know I had spoken with Ms, Best prior to the
hearing. Gary Peterson, we have exhibits, and we would ask If
we were going to stipulate to the admission of those exhibits
If we could hand those out now sa that we are not doing It at 2
later time, since I think some of It will be relevant even
during the testimony that Ms. Best will put an,

MS. BEST: No objection.

MR. HALLEM: We have a bunch of other Individual
applicants that are parties as well and so they woulg have to
also have no objection on It, that's one of the Issues on it.
Everybody that Introduced themselves as a party, for the court
reporter, identify wha they are and whether they have an
objectlon to any of these exhibits being given to the board at
this time,

CHAIRMAN FREEMAN: Mr, Benson?

MR, BENSON: Are you speaking to me? No.

Capital Reporting Services (605) 224-7611
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1 CHAIRMAN FREEMAN: Mr, Hagen, any objection? 1 Hansen’s permit and application, and It has a specific

2 MR. HAGEN: No objection. 2 engineering report from Roger, and Roger's well is actually

3 CHAIRMAN FREEMAN: Mr, Dsborn? 3 located about 5,000 feet from where this proposal is. And we

4 MR, OSBDRN: No objection. 4 are right near where that border is between, we will get into

5 CHAIRMAN FREEMAN: My, Hult is it? & it more, but the upper Vermillion Missourl aqulfer and the

6 MR, HULT: Yes, No objection. 6 tower Vermillion Missouri aquifer. We are way down on the

7 CHAIRMAN FREEMAN: Mr. Stevens? 7  south end of this, and the board's approval of his permit will

8 MR. STEVENS: No objections. 8 really actually dictate his abllity o actually farm that plece

9 CHAIRMAN FREEMAN: Mr, McCarty? 9 of land and the investment that they have already made and the
10 MR. McCARTY: | have no objfection and just as a 10 money that they have already invested into it.
11 heusekeeping matter before we go any further, when my clients 11 So I intend to call Gary as a witness to testify to
12 filed their petition, there were only a certain number of 12 that. [l alsc intend to call Mr, Adam Mathiowetz. He's the
13  applications that were on the hearing date. So if we are going 13 engineer who actually did the report for Roger Hansen. Dne of
14 to hear all of the applications at one time, 1'd ask that the 14 the reasons why we didn't do a specific engineering report for
15 petition that we filed be considered with regard to all 15 Mr, Peterson Is when we actually learned of the deferral
18  applications as well. It's golng to all be the same evidence, 18  recommendation, It would have been too late to have that
17 same arguments, same conclusions, § presume. 17  prepared for today; so that's why we are utilizing that one and
18 CHAIRMAN FREEMAN: Unless 1 hear an objection, we will 18 because of its close proximity to Mr. Peterson, we believe It
19 do it that way, 19 to be quite retevant towards his request. Thank you.
20 MR, McCARTY: Thank you. 20 CHAIRMAN FREEMAN: Mr. Benson, do you wish to make an
21 CHAIRMAN FREEMAN: 1 didn't hear any objection. So if 21 opening statement or just wait and present your testimony?
22  you want to have those marked. 22 MR. BENSON: 1 would present my case when the time
23 MR. RUMPCA: I had these previously marked. 1 have 23  comes, I guess.
24  the original here and coples for all the board members. 24 CHAIRMAN FREEMAN: Mr. Hagen.
25 CHAIRMAN FREEMAN: Since the parties have no 25 MR, HAGEN: I defer until he's presented hig

] 1"

1 objection, we will accept what has been marked GP Exhibits 1, 1 Information. He may cover some of the things I intend to

2 2,3,4,5and6. 2  cover.

3  EXHIBIIS: 3 CHAIRMAN FREEMAN: Mr. Osbom?

4 {GP Exhibit Nos. 1 through & recelved into evidence.) 4 MR, OSBORN: wait.

§ MR, RUMPCA: Thank you, just a brief opening. 1 5 CHAIRMAN FREEMAN: Mr, Hult?

8 represent Gary and Julle Peterson. You will note on the 8 MR, HULT: I'll wait.

7 applications that they are the top two applications on there, 7 CHAIRMAN FREEMAN: Mr, Stevens?

8  And just sort of to clarify, one of the applications is for an 8 MR. STEVENS: Same.

8 existing irrigator and an existing weil. Through the 9 CHAIRMAN FREEMAN; Mr, McCarty,
10  application process, it was explained that he is proposing to 10 MR, McCARTY: Yes, the only thing I would add to it,
11 approprlate 80 acre feet a year to irrigate 40 acres using an 11 you can see from the petition that was filed by my clients,
12 existing well which is authorized by Water Right No. 5982-3, 12 they are both landowners in the area on Swan Lake. We really
13 I'll get into some of the exhibits with Mr, Peterson, 13 are just taking the position of deferral and study to determine
14 but he's not actually asking for more water on that, just to 14  what's going to happen here with regard to water levels on the
15 actually be able to extend that irrigator using the same amount 16  aquifer before substantlal number of irrigation wells are put
16 of water. So that's what he had Initially intended when he did 18 in.
17 file that application, 17 We understand the importance of the irrigation, but in
13 The other application that Mr, Peterson has Is for 18 terms of public use and access to the lake, we think it's an
19 7441-3. We will get into where that s, it's actually located 19 issue as well. And so that's why we are Joining in the request
20  very near the current well that he has. With that, it was a 20 for a deferral and additional study,
21 $1.2 million piece of land that he had invested In, They 21 CHAIRMAN FREEMAN: Thank you. Ms, Best, I think you
22 currently have sitting on that a $100,000 irrigator, it's ready 22 may proceed.
23  to go, but we need to actually have the permission to use the 23 MS. BEST: First off, T normally put in the file as
24  water, and that's why we are here before the board today. 24 DENR 1 and I'm going to do It that way this time, too. It
25 One of the exhibits that we have there Is Roger 25  might be a little bit awkward. By file, the agency files are
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1 the application, the original application, the letters to the 1 received Into evidence.)
2 newspaper regarding publication, the affidavits of publication 2 MS. BEST: At this time I would call DENR witness Ken
3 for each of the applications, the petitions to Intervene, and 3 Buhler.
4 In the case of Mr. McCarty’s client, it would be the files 4 Thereupon,
5 currently have the written petition to Intervene on a portion ] KEN BUHLER,
€ of the files, but of course that was expanded just now so they 6 colled as a witness, having been previously duly sworn as
T would intervene in all, And then it Iincludes 2 copy of the 7  herelnafter certified, testified as follows:
8 DENR report of Ken Buhler. He prepared, as I indicated, two 8 CHAIRMAN FREEMAN: Ken, you were sworn In this
9 reports, the first batch and the second batch, and the relevant 8 moming?
10 reports in each one of those and then the Chief Engineer's 10 THE WITNESS: Yes, sir,
11 recommendation. And so what I would fike to do is I'll go 11 DIRECT EXAMINATION
12 through each of the DENR files and ask for admission. DENR 1A 12 BY MS. BEST:
13 Is Water Permit Application 7535-3, Donald D, Benson. Move for 13 Q. For the record, where are you employed?
14  admission. ) 14 A. Iwork at DENR, the South Dakota Department of
15 CHAIRMAN FREEMAN: Any objection by any of the 15 Environment and Natural Resources with the Water Rights
16 parties? What number was that? 16 Program,
17 MS. BEST: DENR 1A. 17 Q. And we are golng to need you to speak louder, okay?
18 CHAIRMAN FREEMAN: We will accept 1A, 18  Ken and I have both had some colds this week; so pipe up,
19 EXHIBITS: 19 Carla, If we have problems speaking. Ken, have you prepared a
20 {DENR Exhibit No. 1A received into evidence.) 20  vita of your expert qualifications?
21 MS. BEST: Is this the correct procedure or do you 21 A, Yes, ma'am.
22  want me to just read them ail? 22 Q. And s Exhibit 2 a copy of that?
23 CHAIRMAN FREEMAN: I think they are all the same, 23 A. Yes. ‘
24  aren't they? 24 MS. BEST: Move Exhibit 2.
25 MS. BEST: They are all the same. 1can run through 25 CHAIRMAN FREEMAN: Any objection?
13 15
1 and identify them. DENR 1B [s 7441-3, Gary or Julie Peterson. 1 MR. RUMPCA: No objection.
2 DENR 1Cis 7442-3, Gary or Julle Peterson. DENR 10 Is 7452-3, 2 CHAIRMAN FREEMAN: Exhibit 2 will be recelved.
3 lerome Hult. Water Permit Application 7466-3 is the Bethef 3  EXHIBITS:
4 Hagen Trust, that file has been marked as DENR Exhiblt 1E. 4 (DENR Exhibit No. 2 received into evidence.)
5 DENR Exhibit 1F Is No. 7467-3, the Cleland, C-L-E-L-A-N-D, 5 Q. (BY MS. BEST) Ken, are you the DENR employee who
6 Hagen Trust. DENR Exhibit 1G is Water Permit Application 6 reviewed the applications that are being heard here today?
T 7468-3, also the Cleland Hagen Trust. DENR Exhibit 1H Is also 7 A, Yes,
8 the Cleland Hagen Trust and that is 7558-3. DENR Exhibit 11 Is B Q. And you prepared a report; is that correct?
9  Water Permit Application 7588-3, Paul Petersen, DENR Exhibit 9 A. Yes. Actually, two of them.
10 1) is Water Permit Application 7587-3, Paul Petersen. DENR 10 Q. Two reports, Did you also prepare a PowerPoint?
11 Exhibit 1K is Water Permit Appilcation 7600Q-3, Michae! D. 11 A. Yes,Idid.
12 Stevens, DENR Exhibit 1L is 7601-3, also Michael Stevens, 12 Q. And I'm going ta hand you what's marked as DENR 3, [s
13 DENR Exhibit 1M is 7602-3, also Michael Stevens. DENR Exhibit 13  this a copy of your PowerPoint presentation?
14 INIis 7603-3, also Michael Stevens. There Is no DENR 1 O, for 14 A. Yes.
15  obvious reasons. DENR 1P Is Application No. 7623-3, Darrell 15 MS. BEST: I'm going to move DENR 3 and have him give
16 Osborm. DENR Exhibit 1Q is Water Permit Application 7633-3, 16 the presentation. _
17  Brad Farrar. And DENR Exhibit 1R Is Water Permit Application 17 CHAIRMAN FREEMAN: Any cbjection from any of the
18  7653-3, Jeremiah Welsh. And I would ask that the board admit 18 parties? Exhibit what s It, 37 Exhibit 3 will be recelved.
19 all of those into evidence at this time. 19 EXHIBITS:
20 CHAIRMAN FREEMAN: Ahy objections by any of the 20 {DENR Exhibit No. 3 received into evidence.)
21 parties? Then we will receive -- we have already received 1A; 21 Q. (BY MS. BEST) Before we get into that, and I already
22 so we will receive DENR Exhibits 18 through 1R, except there Is 22 alluded to It, but can you tell the board why you did two
23 noone zero. Those are accepted. 23 different reports?
24 EXHIBITS: 24 A. Thare wera actually two sets of water permit
25 (DENR Exhibit Nos. 1B through 1N and 1P, 1Q and 1R 25 applications that came in. There were seven or elght
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1 applications that cama In, we analyzed those. After the Chief 1 thickness of the aquifer ganerally around 68 feet. It's
2  engineer's recommendation came out on that analysis, then a 2 gpencrally a buried aquifer. The top of the aquifer, depending
3  second group of permits came In and 50 we had to look at that 3  onwhere you are at, somewhere between 59 and 286 feat below
4 gecond set of permits, 4  ground surface. We can be talking about in generat terms the
5 Q. And then this PowerPoint presentation that you are § aquiferis 100 to 150 feet below ground surface, It's
6 goingto give, that's for all of the applications, correct? 6 generally confined or an artesian aquifer, Ground water
7 A. That's correct. 7 movement in this aquifer is generally to the south southeast at
8 Q. Could you Just proceed and provide your PowerPoint 8 something like 4,3 feet par mile, something like that.
9 presentation to the board? 9 The aquifer was originally defined by Hedpes In -- of
10 A, Yes. Before we do that, I have one cleanup that needs 10  course it was originally defined by Stephens, but in 1982 as
11  to be done and thare is an error in the second report; 50 we 11 part of what we call the Corps report, the South Dakotn
12 actually need to go in tab three of your folder, two-thirds of 12  Geolagic Survay did an analysis or delineated all the aquifers.
13 the way through is a second oranga spacer. After that second 13 What they did was sald we got the Upper Vermillion Missourl
14 orange spacer on page three of the report, there is a listing ry aguifer here and we got the Lower Vermillion Missouri aquifer
15 in the last paragraph above my signature that says Water Permit 15  here, there's » line between the two right there, The way
16 Application Nos. 7558.3, 7587-3, 7588-3, 7603-3, 7601, 7602, 16  Hedges described this, he sald this aquifer contalns 132 -- it
17 75623, in that sentence, we should insert the words “7603-3 and 17 underlies 132,900 acres and it contains something (ike 1,35
18  7609-3." For some reason that didn't make it Into that line, 18 million acre feet of recoverable water in storage. So that's
19  although that was part of the analysis. . 19  the aquifer that wa are dealing with.
20 Something else that we need to talk about, we 20 Well, in 1994 the USGS went out and did a study, Calin
21  analyzed, lookad at Water Permit Application 7609-3. At the 21 Niehus did it, and he looked at Lincoln County, and with
22 time we did the analysis, Water Parmit 7609-3 was propasing to 22 Lincoln County, we ended up with this iittle modification up
23  appropriate water frem the Upper Vermiliion Missouri aquifer. 23  here to what Hadges had originally, In 1990 Don Hansen and
24  axthe end of the day, following recommendation, et cetera, 24 Rick Lindgren with the USGS, they did Turner County and Hanson
25 that application was more or less withdrawn and they applied 25 County and 50 we end up with some more modification, presumably
17 19
1  outofthe Parker Centerville; so my report shows -- It should 1 turther defineation of the aquifer, So if we take what was
2  show 7609-3, we looked at things including that, that has since 2 done in Lincoln County by Nishus and then take the Lindgren
3  dropped out. I think that's the extent of my housekeeping. 3 stuff over here and have to fill in down here with what Hadges
4 Q. Okay. _Thank you, Ken. Would you please proceed with 4 has, we end up with the current shape of the aquifer with the
5  vyour PowerPoint presentation, 5§  best information that we have available,
6 A. Can we drop that one sat of lights? It might help out ] MR. HAGEN: Can I ask you a question?
7 alittie bit. 7 CHAIRMAN FREEMAN: lust a minute, please. We have to
5‘ MS, DIXON: On that second report, likewise the first 8 goin order, otherwise we won't get anything done, but you will
9 page, it says February 4th of 2012, 9  have a chance. Just note your questions and you will get a
10 A. That's correct. 10  chance to ask Ken latar,
11 MS. DIXON: That's correct? 1 Q. (BY MS, BEST) Since we are still on direct, Ken, just
12 A. Yes. Bacause we went through a rather lengthy 12 to make it clear to everybody, are these tawnships --
13 analysis or a fairy detailed analysis of these applications to 13 A, Tthink I got one that's going to work out later on,
14 try to do thae right thing, it's fairly involved; so what we 14  but just to make things clear in front of God and everybody, we
15  wanted to do is walk sverybody through this so everybody 16  gat Sloux Falls, Lennox, Davls, Centerville, Beresford, each
96 understands exactly what we went through. 16 squareis a township,
17 There were 18 permit applications. Adam, could you 17 MR, HAGEN: That was my question.
18  kind of square that guy up just a tad, There were 18 water 18 A. Wa and up with an aquifer that with the best
19 permit applications out of the Upper Vermillion Missouri 19  information we got, this Is what it looks like. So again,
20  aquifer that we iooked at ali said and done, and that was for 20  Lennox, Davis, Hurley, Viborg, Centerville. With the shape of
21 2334 acres. Like I said, this is out of the Upper Vermitiion 21 the aquifer right now, the delineation of it, we are talking
22 Missouri aguifer, The Uppar Vermillion Missourl Is an aqulifer 22  about an aquiter that underlies around 204,000, 204,832 acres
23  that was first described by Stephens in Clay County In 1967. 23  of Clay, Turner, Hutchinson Counties and Lincoin County. so
24 Thisis a buried giacial aquifer. It's somewhere like -- it 24 that's about 320 square miles.
25 can be'up to 100, 150 faet thick. We are looking at average 25 Xind of a big deal with the Upper Vermiilion Missouri
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is this is a basal aquifer, which means it [les == In general

It lies right on top of the bedrock and In this area -- okay,
got it -~ in this area the bedrock that we are talking about,
this is the same background map. This ugly green is the
Niobrara Formation. Almost as ugly blue is the Carlile Shale
and then we have like the Pierre Shale sitting over here,

When we overlay the Upper Vermiliilon Missourt aquifer
onto the bedrock, you can see that it's lying In some channels
that were cut Into the bedrock, and the big thing about this Is
Lindgren, In the USGS study oh Turner County, pointed out these
little green areas right here, and I personally think that he
could have pointed out & lot more, but in these green areas
he's saying right here we have got the Upper Vermillion
Missour! aqulifer in direct contact with the Niobrara Formation,
which is a bedrock aquifer, and we get recharge from the
bedrock to the aquifer there,

Q. Ken, If 1 may, that's slide number 13, correct?

A. Yes.

Q. Please proceed.

A. So we got seven applications In from the Upper
Vermlilion originally, to sppropriate water from the Upper
Vermilllon Missouri aquifer. These applications came between
September 26th and November 30th, We put a rather lengthy --
we put a lot of work into reviewing thess, We got that
analysis done an December 11th. The Chief Engineer's
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are going to use average annual recharge, you are going to use
average annual withdrawe?.

In 2012 In a case Involving Hanson County Dairy, the
First Judiclal Court sald the statute requires us to bring to
vou a comparison of annual withdrawal with average annual
recharge; so that is exactly what we are going to try to do.
Average annual recharge to the Upper Vermillion Missourt
aquifer, first time anybody fooked at it was Lynn Hedges, a
hydrologist with the State Geologi¢ Survey, and then we looked
at It again based on 2012 numbers. Lynn Hedges came up with an
estimate that we are getting recharge of ,25 inches per year to
the aqx;llfar. With an area of 204,000 and change acres, we are
looking at recharge to the aquifer of 4267 acre feet a year.

Frankly, that number didn't look real good; so we did
another analysis using our observation well data, created a
potentiometric surface, tried to calculate how much water is
flowing to the aquifer based on what our observation well data
shows, That flow net analysis, we did this the past couple
aquifaers that we had big snalysis In here for you on, simply
says the amount of water that's flowing through the aquifer
equals the transmissivity of the aquifer times the gradient of
the aquifer times the length, the cross section iength that the
water is moving through.

Sc we get water moving through the aguifer. We looked

at 22 irrigation wells from the Upper Vermillicn Missourl
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recommendation to defer these came gut on December 18th.

About the time that that recommendation was coming out
or shortly thereafter, then we got another 10 applications and
those would be the ones that show up In the red. Those
applications -- another 11, I'm sorry, they came In between
December 13th and December 22nd. We looked at those, got an
analysis done on February 4th, and the Chief Enginesr's
recommendation to defer came out on February 5th.

In this analysis, what we are looking at of course is
SDCL 46-2A-9, That says that we have to have -- for a permit
to be approved, there needs to be a reasonable probability
there's vnappropriated water available, approval of the permit
can't cause unfawful impairment of existing rights, it has to
be a beneficial use of water, it has to be In the public
interest, So a5 always, ss staff engineers, what we looked at
was {s there unappropriated water available and is there an
Impairment of existing rights issue. The big thing on this was
the i there availabllity of water,

To look at whether there's unappropriated water
avallable, of course we looked at 46-6-3,1. The statute very
simply says withdrawal from an aquifer can't exceed recharge to
the aquifer, The courts have kind of helped define things. In
2005, the Sixth Judicial Court pretty much said in the Hines
decislon, okay, when you are looking at average annual recharge
and withdrawal, we are going to go average to average; if you
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aquifer in which we were able to calculate or estimate a
transmissivity based on those wells, the best information we
could come up with, we got a transmissivity of 144,000 and
change gallons per day per foot. Based on the observation well
data, it was pretty easy to calculate that the gradient of the
water table or the potentiometric surface was 4.5 feet per
mile, ali the water 1s moving tﬁrough 8 miles, you throw the
conversion into it and you get average annt:al recharge, which
we got something like S800 acre feet of water per year moving
through the aquifer. '

Okay, we got withdrawals from the aquifer that are
both natural withdrawais and withdrawals from wells, Qur 2011
well withdrawal looks like this. We have a little bit of water
use, something like 22 acre feet a year from the city of
Centerville. We have a little bit of commerclal use, there is
a fertilizer plant and there s a confinement operation, a
feedlot that they are using like 40 ncre feet of water a year.
We got rural water systems that are using like 28 percent of
the water out of the aquifer and we get irrigation that's using
something like 70 percent of the water out of the aquifer,

To break down our big users, rural water system use,
we got two rural water systems pumping out of the Upper
Vermillion Missourl aquifer. The red bars are TM Rural Water
System, the blue bars are South Lincoln Rura) water. We are
Just topping things off with red here, TM Isn't using, wasn't
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using very much out of the Upper Vermillion Missour! earlier.

In about 2007, 2008 they came anline. Right now in 2010 and
2011 there's about even split between the two. It adds up to
around 2250 acre feet of water a year that rural water systems
are pumping out of the Uppar Vermiliion Missouri aquifer.
The big user out of the Upper Vermiliion Missouri

squifer is irrigation. We went back and looked at the
irrigation guastionnaires, summaries from 1979 to current and
this is how it plots out, with acre feet per year on the left
and years on the bottom axis. You can see that the amount that
wae are irrigating out of the aquifer, it fiuctuates not so much
with what's appropriated out of the aquifer but mostly with
dimatie conditions. When it's dry, there's a lot of pumping;
when it's wet, there isn't, At the end of the day, the rmost
irrigators have reported pumping out of the aquifer is 7906
acre feet 3 year. The least they pumped was over here in 2010,
159 acre fewt a year, and the dverage pumping for Irrigation
was 4865.42 acre feet a year,

Q.  Ken, for clarification, the slide you just were .
testifying off was 267

A. 25,

Q. 25, I'm sorry,

A. Okay, s0 on slide number 26, just to make life real
easy, we are going to compare average annual recharge with

average annual well withdrawals. Recharge estimates between
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conditions mask any well withdrawals and pumping from the
withdrawals.

A lot of other aquifers we are able to come in here
and say, you look at this ling right hare, what that is is
that's a linear trend line basad on a linear regression of
those points and it shows an upward trend to It. And in fact
what that would show with that upward trend is there's actually
more water in storage at the end of the day than there was at
the beginning of the day, Looking at the water levels -- I'm
sorry, at the recharge and discharge estimates from the
aquifer, we would hava liked to have been able to say the
observation well data does not support the recharge estimates
because we have upward trending water Jevels.

Well, within the Upper Vermilllon Missouri aguifer, we
also have hydrographs that look like this. This s observation
well TU-77F. Now, as you look at this observation well, the
effects of pumping are very evident hare, but at the end of the
day, the trend of the water level Is dictated or dominated by
climatic conditions. Those climatic conditions are masking
what's happening with the pumping, When you do a finear
regression on thase water levels, you have a downward trending
linear trend line, suggesting that withdrawals sre exceeding
recharge,

Table, 1 think It's table 5 in your report shows -- is
this particular tnble. I nead to point out an error in TU-77Y.
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Hedges and what we did, we got estimates ranging from around
4300 acre feet a year to around 5800 acre feet & year.
Discharge estimates, when you add up cemmerclal, municipal,
rural water and irrigation, we are looking at 7160 acre feet »
vear. In addition to average dischargs, there's also 740 acre
feet reserved for future use from the aquifer that needs to be
considered 100 parcent developable, So yYou add that 740 acra
feet in and we get — we need to anticipate average annual
withdrawal from the aquifer will be 7900 acre feat a year,

Again, those numbers, they didn't work; so we looked
st the observation well data, We have always come to this
board and sald the best information wae have for you is the
observation well data. In addition, Administrative Rule of

South Dakota 74:02:05:07 pretty much says the Water Management

Board shall rely on this data. So bringing this datws into the
board, .. I'm getting lost, I'm sorry.

We looked at hydrographs, We have 29 observation
wells in the Upper Vermillion Missouri aquifer. Slide number
28 shows the distribution of those wells. We looked at the
hydrographs on each and every one of them. You know, usually
wa are seeing a hydrograph -- most of the time I'm going to
bring & hydrograph In front of this board that's going to look
something like this. Wae have high water levels when it's wet,
lower water levels when it's dry, sea some little fluctuation.

Almost evarything s climatic, the impact. The climatic
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On your report there's an extra zero after the decimal point,
it should just be .0183, not two zaros. S0 with that in mingd,
it doesn’t affect the analysis, simply an error.

Okay, so we look at all these observation wells, the
29 observation weils within the aquifer, and at the end of the
day, all of these In yellow have downward trending water
levels, and with those downward trending water levels, we can't
say that — you know, we have got somna Issues. In fact 15 out
of 29 of those vbservation wells show declining water levels.

What we did was looked to sea whether there was some
sort of aerial distribution to tha downward trending water
lavels, sea what was going on with that and plotted things up,
and at the end of the day here with this baing - I guess
that's slide 31, These areas right here and here show ~ these
are the areas where we have downward trending water levels.

With those two areas of downward trending water
levels, we have to look at it and say Is that bacause those are
areas where the rural water systems are -- rural water systems
are pumping and the amount that they are pumping hasn't -- they
haven't stayed constant so as they keep increasing their
pumping, that causes the water levels to decline? Are we
getting declines from those areas because they are on the edge
of the aquifer and when you get on the edge o.f the aquifer, you
get some -- It tends to exacerbate drawdown? Or do we truly

have some water short areas here in which recharge is being
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1  exceeded by withdrawals? 1 Q. Yo try and look for a way to analyze it further.
2 Because of that, we had three conclusions that we 2 A. Really looked at the ob tion well data hoping it
3 presented to the Chief Engineer to allow him to make a 3 wasgoing to say forget about the numbers, what we can take to
4  recommaendation. First eonclusion Is with the lnformaﬂo_n we 4  the bank is the observation well stuff, stuff that we have
5 have avaliable to us right now, we simply cannot conclude that §  actually measured, that's what we were really trying to do.
6 thereis unappropristed water avallable from the aquifer. So [ Q. Ken, another follow-up question. At the very
7  we can't recommend approval of these - dldn't feel we could 7 beginning of your presentation, board member Dixon asked you
8 recommend approval. The second thing that we concluded to 8 about the date on the top of report number two.
9 allow him to make a recommendation was very simply, you know 9 A. Okay,
10 what, I think I'm golng to get more water out of the Niobrars. 10 Q. Itdees say February 4, 2012,
11 1f you pump harder, we are going to be abla to Induce some more | 11 A, On
12 water; 50 I don't think we should recommend denisl of these 12 Q. 1ligive you a chance again to correct that,
13 becruse we sre going to be able to gat some more water, simply 13 A. The second report is dated February 4th, 2013. The
14 cen'tputs numbar on that, Since we can't put a number on 14 author wishes it would have said February ath, 2013,
15 thav, the final conclusion is we need to look at this some 15 Q. And February 4, 2013 is in fact when you submitted
16 more. There needs to be some additlonal studies done to insure 18  your recommendatian.
17 . that water from the Upper Vermillion Missouri Is placed to 17 A. 1Isinfact when the report was done.
18  maximum baneficial use while protacting existing users. We 18 Q. I have another Issue to ask you about. One of the
19 recognize very well that this is a very important thing to 19  intervenors had brought up that there was another water permit
20  everybody sitting in this room. We wouldn't be hers If it 20 appication that was recently reviewed by the DENR, Oo you
21 wasn't, but by the same token, there Is nobady here that wants 21  need a break, Ken?
22  to cause any harm to anyhody that's already out there, 22 There was another water permnit application that was
23 Those wera our conclusions and that lad to the Chief 23 recently reviewed by the DENR and that was -- he referred to it
24  gngineer recommending deferral of the water permit 24 as Roger Hansen, but Hansen Properties, and he gave exhibits to
25 spplications. 25  the board. Are you familiar with that application?
29 31
1 Q. Ckay, Ken, I'm going to ask you some follow-up 1 A. Yes,
2 questions. Can you go back to slide 25. 2 Q. And have you looked at the maps to see where that Is
3 A. Which one are you looking for, Diana? 3 with respett to Gary Peterson?
4 Q. Average annual recharge compared to average annual 4 A. Yes.
5  withdrawal. 5 Q. Do you have anything on your PowerPoint on that?
6 A. Number 28. 6 A. Yeah, first let me back up ane, If you don't mind,
7 Q. That's the one. Okay, it has number 26 on the lower 7 Q. Sure.
8 right-hand comer, carrect? 8 A. I1think the question Is, if you remember, we were
9 A. Goback one, Adam. Yes. 9  talking originally on the Hedges map there's an Upper
10 Q. Ken, when you were testifying, and T know you were 10 vermillion Missourl, a Lower Vermillion Migsouri, where Is the
11 kind of trying to do It fairly short form to just review this 11 ling, why is the line thare. Adam, would you do me a favor,
12 briefly, but you sald that -- you went through this analysis 12  pop me to slide number 10. This Is the Upper Vermillion
13 and then you said it didn't work. What did you mean by that? 13  Missouri aquifer. We have got this line right down here that
14 A. 1Iapologize, What I meant by that was looking at the 14  separates Upper Vermiliion Missouri from the Lower Vermiilion
15  statute, looking at 46-6-3.1 that says average annual 15  Missouri. Now hit me with number 36, pleass.
16 withdrewai can't exceed average annus! recharge, these numbers, | 16 What I want to do is try to spend a -- thank you =-
17 average annual withdrawal is expected to be 7900 acre faet a 17  what happened, most of these guys = I owe them an explanation,
18  year, average annual recharge Is at best 5836 acre fest a year. 18 1 owe this board an explanation; so what we are going to do is
19 We can't comply with that statute 46-6-3.1 If those numbers are 18  on February 5th, we mat with severa! of these folks down in
20 right. 20 Viborg. One of the questions came up was how come tha line,
21 Q. S0 f we had to rely on this Information alone, you 21 where is the line, and at the time I had to say I don't know.
22 would have to recommend that the permits be denied? 22 well, I know now where It came from and so I owe you guys -~ 1
23 A. That's correct. 23  wasn't lying to you then. Here Is what's up. Down in this
24 Q.  So that's why you went Into the other analysis, then? 24  area we got what's called the the Parker Centerville outwash.
235 A. That's correct, 25 Q. That's slide number 357
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A. Slide number 35, correct. That Parker Centerville
outwash, it's a surficial aquifar, meaning you dig a post pole,
you hit the Parker Centerville outwash most of the time.
Again, here was Hedges's Upper Varmillion Missour] and Lower
Vermillion Missourl. If we pop the Parker Centerville outwash

on top of It, It's overlying the Upper Vermillion Missoutt
aquifer,

Q. That's 377

A.  Atthe line right here, the Parker Centerville outwash
blends with the Lower Vermillion Missouri aquifer; so we are
able to draw a line here saying that's Upper Vermililion
Missourl, down below it Is Lower Vermiilion Missourl, and we
end up with this line. We end up looking like this. Now, I am
mayba making it really simple, maybe not. There is two test
holes ¢rilled by the State Geologlc Survey, s north one and a
south one. If you look at the north one, and I am not sure how
many can actually read this, I apolugize, what this shows is
from 2ero to 30, there Is sand and gravel. I gottageta
closer look at this. From zero to 30 there is sand and grevel,
and then from 54 to 154 there's sand and gravel. That sand and
gravel up there is the Parker Centervilie outwash. The sand
and gravel down below is the Upper Vermillich Missouri aquifer.

If we go to this other test hole over here, we got

sand from zero all the way down to 145 feet. All of that sand

is tha Lower Vermillion Missourl aquifer, It's after -- ovar
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Is right here. The existing well that Mr. Peterson proposes to
use |s 7442-3, This is a half mile from here to here; 50 we
are in very close proximity. And when the review — gtaff
reviewed Hansen Properties, that review, we came up with
average annual -~ you need to go back one,

At the time of tha review, we looked at the Upper
Vermilllon Missourl aquifer in Clay County. In leoking at it
in Clay Caunty, the average annual recharge, based on Hedges's
estimate, was something like 222 acve feet of water a year.
Estimated withdrawal due to irrigation from Clay County was 500
Plus acre feet a year, That threw up the same red flag we are
loaking at right now, average annual recharge, average annual
withdrawal. At the time we looked at some of the observation
wells in the area and sald the observation wells in this area
don't

pport the recharge s, and recognizing that,
again, those were the cbservation wells, those were the three
that -- these in blue were the thrae that we used to say, you
know what, these observation wells don't show -- don't support
the recharge numbers. 50 we actually erred on the side of
46-1-4 that says put water to maximum beneficial use,
Q. Okay, now, actually, it was another engineer within
your department that reviewed the Hansen Properties matter,
A. That's right. I kind of fike doing the wa thing
rather than I or Adam, but Mr. Adam Mathlowetz did that review.
Q. He works directly with you, ’
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here they haven't blended yat, here they have blended. At this
point they have blended; so that Is whera Lynn Hedges drew this
line right here saying that's the difference batween the two,
Actually In this -- okay, anyway, that's it

Q. Okay, that's where the line is?

A. That's where the line Is drawn,

Q. So-

A. Now you =

Q. To clarify, 1 want to make sure we clarify this,

There are two aqulifers, they meet, they become one aquifer and
it's right at that line?

A. That's correct, and 50 they are treated differamly,
Now, you were asking and I skipped --

Q. Let's go back to the question I asked. What Is the
deal with the Hansen Properties application In that area? They
got the application. Were you Involved in reviewing that
application?

A. Yes.

Q. Okay, and were concerns raised about the availability
of water for that application?

A. Let me show you on this slide. Mr. Gary Peterson is
the one that raised the concern, His permit application is
right here far two permits. Hansen Properties is right here.
If you want to zoom In on it, we are actually looking at this.

Hansen Propertles Is right here; the proposed well for 7441-3
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A. Adam is with the ground water program, ground water
part of the Water Rights Program, and I assigned the work to
him and reviewed the work and then when the red flags came ugp,
we discussed it, we talked about it, we worked on It,

Q. So there was one application, It was Hansen
Properties, red flags came up, it was granted, then there were
a number of other applications here and you recommended
deferral at the present time.

A, That's right. There's actually kind of sn
Intermediate step there that this application came In and then
we — when the Peterson application came In, we actually
assigned that to a different engineer to isok at and with some
serlous - the idea was, okay, when we looked at just Clay
County, the numbers didn‘t work, let's expand this throughout
the entira aquifer and see what the numbers look like with
regard to average annual recharge and average annual withdrawat
going across the entire aquifer. That's when we got humbers
that looked something similar to w;hat we have here, and from
there at that point I said I think this is going to have to go
to tha board, no offense, but I want to take this in front of
the bozrd Instead of the Chief Enginser.

Q, When you say the numbers didn't work, you are not
saying you were out there searching for reasons to deny
permits.

A. No, we are actually looking for reasons to comply with

Capital Reporting Services (505) 224-7611

Page 32 to 35




Water Permit Application No. 7441-3

© @M N R AW N S

»n T T N Y

. 36
46-1-4, you know, we are out here trying to -- absolutely.
Q. You look at the recharge, it raises a red flag, then
you go back and you look at observation wells and you got

problems also,

A. Looked at the observation wulls, really, truly,
harestly hoping that they were going to say, you know what,
Iook at the observation welis, let's throw out the recharge
numbers till we can get better numbers, and the observation
yvqll data didn't allow us to do that.

Q. Now, the recommendation is for deferring this whole
graup of applications until more study Is done. Is there a
likelihood that more study will be done in the near future?

A. Yes, we actuslly, we being Chief Engineer Erbele,
myself, Adam Mathlowetz, Joe Stonesifer, met with Tim Cowman
and state guologist Derric Ites and pretty much put together,
did some scoping, put together a plan of attack on how we are
going to look st this aquifer, planning on having everything
studied and if people can bae irrigating, have things done
within a year,

Q. Iran applicant was -- can applicants hire somebody to
do their own study?

A. Certainly,

Q. And you woukdn't have any problem [ooking at that,
right?

A. No, absolutely not. For what it's worth, what we are
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Q. That's what I'm looking at. We see the red dot on the
left.
. The northern one?
Yes.

> o>

Yes.

Q. And then we see the other one down on the right.

Could you explain agaln that's a separate aquifer that's moving
actually Into that or what's the actual difference between the
left or the northern most and the southern most red dots there?

A. The northern most -- probably more important than
northern most, it's westerly, and to the west, the Parker
Centerville outwash overlles the Upper Vermillion Missour|
aquifer. There is twenty some feet, nearly 20 feet of glacial
till betwaen the two aquifers. When you move over to the one
on the east, the Parker Centerville isn't there. That is
simply the Upper Vermiltion Missouri aquifer. And then if you
werae to go south of that line, the southern boundary of the
Upper Vermillion Missouri aquifer, everything would look like
the eastern well, except it would be the Lower Vermillion
Missourl aquifer.

Q. So does that well -- is the southeastern well there,
is that the actual -- where the line is, is that well on the
line? s the well on the southeast, is that well on the actual
line separating the north and the south?

A. No, that's actually up In the Upper Vermillion
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talking about doing on a study on this Is at the very start,
look at every bit of data that's out there for the Upper
Vermillion Missourl aquifer, every test hole. You know, when
you {ock at tha shape of the aquifer as it's currently
delineated, there s some posstblilities of poking some holes
into that shape and really need to look at every test hole
that's been drilled out there, find out whether more tast holes
need to be drilled, maybe do a couple aquifer tests to
determine what the aquifer characteristics are, and then put
this onto essentially a digital model, which I3 going to be
able to say if we get this - If we are pumping this hard, we
can Induce this much water out of the Niobrara, it means we can
get this much recharge out of the Niobrara so we can pump
withdrawals out of the aquifer up to this,

MS. BEST: No further direct.
CHAIRMAN FREEMAN: Mr. Rumpca,
CROSS-EXAMINATION
8Y MR, RUMPCA:,

Q. Wwhlle it's fresh in everybody'’s mind, I'd like to Just
ask a few questions about the actual line itself and we wili
keep that up, if that's okay.

A. Whera do you want ta go, probably slide 10 or which
one do you want?

Q. Let's start with number 41.

A. Hold on a second. 41 is not 41, Try 43.
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Missourl portion of the aquifer.

Q. And just for points of clarification, we are talking
about the Upper and the Lower Vermiilion Missouri aquifer. Is
that the same aquifer or is It two separate aquifers? Are we
just talking about the north half?

A. For water management purposes, we consider it two
aquifers. We consider the two aquifers separate.

Q. And then so -- and we had previous slides that showed
the actual Nicbrara in that formation, which would be to the
west of the Upper Missouri aquifer, correct?

A. Yes, it's to the west, but It's also to the north and
1o the. .. There's a trench that's heen cut Into the bedrock
and so this trench on both sides of it, the trench has the
Upper Vermiilion Missourl aquifer in it and on both sides of It
Is the Nlobrara.

Q. To yaur knowledge, have any permits, water permit
applications actually been deferred or denied in the Niobrara
aquifer?

A. Currently in deferred status or aver? Right now
there's nothing deferred out of the Niobrars. Ever ago there
was one, the Estabrook thing back in 1978-ish, something like
that. There's nothing now.

Q. And the Niobrara aquifer recharges, I know In the
reports it talks about the 19 milas, the southern most 19 miles
of Turner County in the Upper Vermillion Missouri aquifer,
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1 A. 1was parrating Lindgren on that. Yeah, I think it's 1 what scale you make that map, that line gets different sizes.
2 more than that. 2 Q. So that would make sense If you were to 200m way in on
3 Q. It explains that the more you do pumping In the 3 amark on a map, that line would expand 2syou zoom in and so
4  Vermillion aqulfer gets recharged by the Niobrara, Why is 4 weare-
§ that? How does that work? 5 A. It could, depending how you do it, ymah.
[{] A. The gradient -~ tha water levels In the Niobrara are 6 Q. How do you actually determine, when somebody applies
7  higher than the water levels In the Upper Vermillion Missouri. 7 for a well, how do you make the determination as to whether or
8 water goes downhill. Thera is a hydraullc connection between 8 notthey are actually on the Upper or the Lower Vermiliion
8 thetwo. The patential for leakage is from the Nlobrara to the 9 Missourl aquifer?
10 uUpper Vermiilion Missouri. 10 A, Plot the proposed diversion point on the map and see
11 Q. What we are saying Is the bottom 19 miles of the Upper 11 which side of the line It falls on,
12 Vermillion Missouri aquifer are being recharged by the 12 Q. Take the Iatitude, longitude or GPS coordinates?
13 Niobrara, which currently has no actual deferred permits, 13 A. Yeah. Yeah, let ms explain to you, I didn't like
14 A, Yes, 14 ieaving you hanging. Can you back up? I don't know If I can
15 Q. Then I'm sorfy [ went on sort of a tangent there, 18 back uﬁ so0 good, At one polint you asked how come I got those
16 Just to talk a little bit more about the actual line on sfide 18  polints spotted north rather than west and it's because when I
17 43. When I'm referencing the number, I'm looking at this, The 17  was putting all the points on the map, the scale of the map
18  7441-3 and 7442-3, you have those both marked as Mr, Peterson's 18 that we were using, I simpty let the computer plot It and It
19 wells, the one existing and then the new one that he's . 18 plotted It In the center of the sectlon. And at the scale that
20 requesting, two applications there. . 20 1 was dealing with, center of the section worked, you know,
21 A. Yeah, the two are marked. 21 .enough to say these permits are all over the aquifer. The
22 Q. If we look at then the followlng slide -~ 22 difference between center of sectlon and the southwest quarter
23 A, VYes. 23  of the saction that Mr. Peterson Is looking at moves It from
24 Q. -- we see that they are not actually north at all from 24 north of the well to straight west of the well. I just had to
25  the Hansen well but In fact the new proposed well, 441-3, Is 25 bring that up, just at the scale we are within a quarter of a
41 43
1 actually directly to the west of Mr, Hansen's well and the well 1 mile.
2 which we are looking to amend and not actually asking for more 2 Q. Are there other observation wells within a mile or two
3 water Is actually south of there, correct? 3 radius of where Mr. Peterson is proposing?
4 A. Yeah, you are right. 4 A. No. The only observaticn wells are shown aon slide 45,
5 Q. 1f we looked at this slide, then, are we able to 5 and the nearest Is that 80K well and I think that's In the
6 ' determine where the line Is between the north and south part of 6 several mile neighborhood. About three and a half miles, four
T the actual aqulfer? 7  miles-ish is the nearest we have got.
8 A. Between the Upper Vermilllon Missourl and the Lower 8 Q. For observation, there are other walls, then, for
9  vermillion Missourl based on this slide? No. 9  actual irrigation,
10 Q. Isitthere? 10 A. Oh, yes, Adam, would you d¢ me a favor, pop me up
1 A. Idon't know. 11 slide number 53, 54, I'm sorry. Slide, it's a very busy slide,
12 Q. The line that we are referencing, is it like a border 12 it shows a whole Iot. T needed to do some things. The red
13 or does It have width? Do we know how wide the actual line is? 13  dots on that are Irrigation wells, the blue dot Is the Hansen
14 A. No. 14 well. 7441-3, 7442 are spotted right there, All the red dots
15 Q. No, it does not have width? 15 on there are Irrigation wells, The yellow dots are commerciat,
16 A. No, It does not have an actwal width, I can't tell 16 commercial irrigation, municipal future use, rural water,
17  you how wide it Is. 17 That's all the parmits from the aquifer.
18 Q. So basically it's fike a border where there's na 18 Q. You had a slide that actually showed where the real
19 actual distance for the actual line itself, ne neutral zone? 19  areas of concern or the -+
20 A. T'm not tracking. It isn't a razor sharp line; it 20 A. This has it on It, too.
21  could be a half mile wide tine. 21 Q. Correct. And you would agree -- or what is the -- I'm
22 Q. Thatis my questlon, whether the actual line Itself 22  trying to think of what word to describe that color,
23 hasawidthtoit. 23 A, 1t started yellow,
24 A. No, there's no width assigned to It. There's a line 24 Q. Your polnter pointed to it. What Is that color? |
25 an the map that Lynn Hedges put on the map and depending an | 26 don't see It In the color code.
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1 A. Let's call it the color of declining water levels. I 1 A. Yes, I belleve you are right,
2 don't want to say scours yellow, you know. 2 Q. And just a point of clarification, the green line
3 Q. And you agree that those were the areas of greatest 3 that's running east to west on Highway 46, is that the line
4 concern when you actually did the full analysis of the Upper 4 between Clay and Turner County?
§ vermillion Missouri aquifer, 5 A, Yeah, that's Highway 44 and that's also the county
8 A. Okay, They were the areas of declining water levels, 6 line.
7 Q. Correct. So then you are actually looking at, on the 7 Q. Highway 467
8 areas that are south of there In those two main areas of 8 A. Yeah, my eyes -~ yeah.
9 concern, is it fair to say that those water levels are not 9 Q. !actually had questions, and I don"t know, when you
10 declining? 10 talked about the regional flow net analysis, you had that
" A, That's correct. That's the only areas of declining 11 formula and that's indicated on slide 22.
12 water levels, are right there. Can I add one more thing, 12 A. Yeah,
13  though? That Is those are the areas of declining water levels, |13 Q. I think there's actually -- the eight miles, 1 didn't
14 but something came up In between Mr, Mathlowetz's review of [ 14 understand what the eight mile Is, Is that an average?
16  this application and my review of the application, and that 15 A. No. Would you go to slide 10, please. Thank you,
16  included we made our last well, our last observation well run 16  Elght miles is right about across here. All of the water flows
17  of the area. 17 here and here, when you look at the potentlometric surface.
18 We measured the observation weils after when Adam | 18 It's roughly eight miles across here; so all the water flows
19  wrote his report, a fall run, I got 15 out of 29 obgervation 19  through a cross sectional area across that part of the aquifer.
20  wells and they weren't the same 15 out of 29, this Is a 20 Q. Just to describe to those here, the actual flow of the
21  different -- In some cases a different 15 out of 29 that had 21 water from the aquifer, does the aquifer itself hold the water
22  the lowest water levels on record, and we have got wells out 22  or does it flow more like a river? Is it more of a lake or
23  there since 1977. So we have these areas up here that there 23 river when we are talking about the aquifer?
24  were daclining water levels, but there's some sporadic wells In | 24 A. That's the only cholce I get, Is lake or river?
25  there that we got lower water lavels than we have ever had 25 Q. If you can describe it better, please do.
45 47
1 before, 1 A. I'drather say that it's burled sand and gravel and It
2 Q. That's consistent throughout the nation with the 2 holds water and It's in transient storage in that sand and
3 drought, correct? 3 gravel, t's moving. The gradient is like four feet per mlile,
4 A, Throughout the nation? 4 something like that; 50 there is some movement to It, but 1
3 Q. Over the last two years -- § really don't want to glve you lake or river, okay?
6 A.  Icantalk to you about our observation well network 6 Q. Would it be true that when you are at & particular
7 andIcan tell you that there are some aquifers that we have 7 spotin the aquifer, if water is underneath you, It Is flowing
8 seen lower water -- the lowest water level In 2012 but not 8  at some leve! or to some extent, iIs it not?
9 every aquifer. 9 A. Yes,
10 Q. You don't actually extend any of the research into, 10 Q. And so if that water is not actually used, it would
11 say, Nebraske or Kansas, you can't speak to the actual aquifers 11 continue to move south, correct?
12  that are south of South Dakota? 12 A. Okay. Yes,
13 A. TIcan, butldon't see the relevance, Yes. 13 Q. And so with regard to the Upper Vermillion Missouri
14 Q. Relevance being it's no secret that the aquifers 14  aquifer, you are sort of in a use it or lose it situation.
16  throughout the nation are experiencing extremely low levels due 15 A. Yo a certaln extent.
16  to the drought. 16 Q. On slide 29, please.
17 A. There are some that are, 17 A. I'm sorry, I've got some extrea slides that are slipped
18 Q. On slide number 15, I believe you had indicated this 18  inhere.
19 at the beginning, if we could look at number 15, you indicated 19 Q. Okay. What you had explained was the more water in
20. that one of the applications has bean withdrawn. 20  storage at the end of the day than the beginning of the day.
21 A. 15, thank you. 21 Do you mean Is it 1980 at the beginning of the day and then
22 Q. Just to clarify, is it 7609-37 22 present day, is that what you mean whan you make that
23 A, Yes, itis. Yes, It was, 23 statement?
24 Q. So the only two actual applications that we have in 24 A. I'm saying the observation well was installed in 1980
25 Clay County would be Mr. Peterson's, correct? 25 and -- yeah, that's exactly what I mean, compared with 2012,
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1 with the exception of 2012 was a dry year, you can see the 1  answer these, but this is a big deal. Let's get it right.
2 water levels, you know, plummeted, but in gensral when you have 2 Q. (BY MR. RUMPCA) We had tatked about 7609-3 and that
3 regression, all that stuff, there’s more water, 3 that appfication had 'been withdrawn, Are you aware If the
4 Q. And we do the linear line because we are actually 4 person who applied with that application has reapplied under
6 required to take an average from those wells and not just 5 the Parker or the Centerville Parker aquifer?
6 particular years, correct? 6 A. Yeah, I think I testified to that, that he withdrew
7 A. Did tha linear line becausa if you go to the next onae, T his application and applled for -- yeab, I think that's Justin
8 Itgets really confusing when you see all the pumping; so we 8  Christenson, yeah, he applied out of the Parker Centarville,
9 did a linear regression to smooth that lina and get vid of 9 Q. And that he was actually approved for that one.
10 " the - but yes, we are required to give an sverage, but I'm not 10 A. 1don't know where wa are at in the process on that.
11 going to tafk average water level In an aquifer. My mentor 11 I know that we would have — yeah, it would have been
12 would come batk and haunt mae for that, 12 recommended approval. I don't know whether it's -- whether the
13 Q. So we are dealing with an average. Do we keep the 13  process is done yet.
14 same year or Is there a certaln amount of years that we are 14 Q. So then out -- had he not withdrawn, then we would
15 actually blocking off to determine what that average Is? 16  have had he as a Clay County applicant and Mr. Peterson as the
18 Meaning next year do we drop off 1980 and use Just a certain 16  other Clay County applicant, he would have been approved, but
17 perlod of years or are we using the entire data that we have 17 then we are still presenting this argument to the board
18  available to us? 18 regarding Mr. Peterson,
19 A.  When we are talking average, we are tatking In terms 19 A. Would you repeat that, please?
20  of average use from the aquifer. If I sald average In relation 20 Q. Wwith regard to the people who had applied in Clay
21 to the observation wells, I don't believe I ever dlc.l. When we 21 County, the Clay County residents who had applied for permits,
22 are talking average, averages, that's the quantifiable numbersg, 22 he would have been the gther Clay County applicant alang with
23 Q. Somy question, I'll try to ask It another way. We 23 Mr. Peterson. We would have only had two applicants out of
24 don't have a set of years thag we -- we don't say, for example, 24  Clay County,
25 2 30-year average? 25 A. Okay,
49 51
1 A. No, there's not a moving average or there's not a 1 Q. And what we are saying Is he had withdrawn his and
2 three-year avernge, it's average. We Interpreted the Hines 2  reapplied under a different aquitfer.
3 decisionto 53y you are going to use the entire period of 3 A. Yeah.
4 recora, you are not golng to cherry pick. 4 Q. Same well, same location.
5 Q. Andsoon CL-BOK, which Is the nearest obsarvation 5 A. Yeah.
6 wellto Mr. Peterson, even if we consider this drought and this ] Q. And has been since approved or we think he has been
7 latest well observation, that actually is still higher than the 7 approved.
8 first well observations made back in 1980, correct? 8 A. Yesah. Different aquifer,
9 A. That's correct. 9 Q. But it's where it blends In, It's where two aquifers
10 MS. BEST: Can we just -- do you have a lot more 10  meet, correct, and blend together?
11 cross? Can we take a break? 11 A. No, Ithink it's where you still have separate
12 MR. RUMPCA: Ten minutes, 15. 12 aquifers where we can distingulsh betwaen the Parker
13 CHAIRMAN FREEMAN: We can take a break, We will take 13 centervilie from the Upper Vermiilion Missouri.
14 about a 10-minute break. 14 Q. When we are Iooking at the maps, we are looking at the
15 (Whereupon, the hearing was In recess at 3:23 p.m., 15 upper vermillion Missourl aquifer and you are saying that that
18  and subsequently reconvened at 3:34 p.m., and the following 18  applicant 7609-3 Is In a separate aquifer, you are saying
17 proceedings were had and entered of record:) 17 there's two aquifers?
18 CHAIRMAN FREEMAN: Mr, Rumgpca, you can continue, 18 A. We need to go back to -- yes, I am - 43, Thisis
18 MR. RUMPCA: Thank you, and as [ begin, I'd like to 19 slide number 41 and right here there are two aguifers here, the
20  apologlze for the fength of this cross-examination, but just 20  upper one from zero to 30 Is the Parker Centerville outwash,
21 with the understanding that Mr. Peterson has so much money 21  the lower one from 54 to 154 [s the Upper Vermiilion Missourl
22  already Involved and so we do believe It Is important ta try to 22  aquifer. That's the kind of conditions that we are sesing over
23 get answers to all the questions that we have. 23 7609-3, and the aquifer that he was approved from |Is the
24 CHAIRMAN FREEMAN: Absolutely. 24 Parker -- or that we are recommending approval from s the
25 A. 1would also like to apologlze, it takes me a while to 25  Parker Conterville cutwash, separate aquifer. Thay have not
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1 blended yet at this point; they are separate and distinct. 1 February 4th, recommendation the 5th,
2 Q. Could you explain ta us, then, where on that map that 2 Q. Mr. Peterson’s application was actually on September
3 they do blend together? 3 26th.
4 A. They biend at the fine. Back me up just a little, 4 A. That's correct.
5 would you, please, Okay, slide number 38, the gray or bluish 5 Q. And could you tell us when the Hansen report was -
€ thing there, that's the -- that's the Parker Centerville 6 actually finished and submitted? [ believe it's marked as GP
7  outwash. Where we showed the test holes, that goes from ground 7  Exhibit 2.
8 surface to 30 feet below ground surface. Ths striped stuff 8 A. We received Hansen September 20 (sic), analysis was
8  under there is the Upper Vermillion Missour! aguifer, That 9 completed September 18, recommendation came out September 18.
10 docsn't even start until 54 feet at the test hole. So what 10 Q. So his approval was elght days prior to Mr, Peterson's
11 7609-3 was approved for was a permit out of the parker 11 application?
12 cCenterville outwash, not out of the Upper Vermiilion Missouri. 12 A. That recommendation, yeah, came out,
13 They haven't blended until the south side of the fine. Over 13 MR. RUMPCA: 1 have no further questions at this time.
14  here on this edge over hers, on the east edge, the west edge of 14 CHAIRMAN FREEMAN: Thank you, Mr. Benson, do you have
16 tha Parker Centerville, you can actually dritl a well Into the - 16  any questions?
16  Upper Vermillion and not see the Parkor Centervllle; so it's 16 MR. BENSON: Can [ make a few statements?
17 going to look like a single aquifer. 17 CHAIRMAN FREEMAN: No, that will come later, This is
18 Q. I'm down to sclence questions; 5o just » couple other 18  justif you have questions for Ken.
19 questions, then. Prior to all these applications being 19 MR. BENSON: Na, I thank him for a very thorough
20  deferred, was It the general practice of the DENR to look at 20 report.
21 each Individual application and do  repart on that individual 21 CHAIRMAN FREEMAN: Mr. Hagen.
22 applicant? 22 CROSS-EXAMINATION
23 A. Generally, yes. 23  BY MR. HAGEN: '
24 Q, And would you do that because It's a much more 24 Q. I'm wondering If there is a 2000 acre feet deficit per
25 effective way to actually analyze that specific appticant's 26  year, how long would it take to completely dry up the aquifer?
53 55
1 proposal versus lumping everybody together? 1 How many gallons of water per acre feet of water a2re in the
2 A, Say thet again, 2 aquifer? :
3 Q. Would you do a specific report, engineering report an 3 A. Ididn't calculate the amount of water in storage.
4  the applicant's specific location because that is a more 4 Based on my new delineation, that was 204,000 and change acres,
§  accurate way to determine whether or not to approve or defer 5  Hedges estimated jt based on his -- on his thing, he was, . .
6 the permit than doing a whole group of peaple and considering 6 Q. The reason T ask that question is I'm looking at the
T them ali the same? 7  last discharpe of the aquifer was 25 years ago; 5o we have got
8 A. No, the reason why we do, in general, we are going to 8  apretty good recharge almost every year 50 we had a surplus
9 come up with onae parmit at a time Is because we nead to look at 9 ratherthana deficlt, as on slide number 29,
10 the impalrment of existing rights from that permit, as well as 10 A. We got 1.8 million feat of recoverable water in
11 the availability of appropristed water. Availabllity of 11  storage or of water in storage in Turner and Hutchinsoen County,
12  appropriated water Is an aquifer wida basis. Impairment of 12 317,180 In Clay and Lincoin County gives you something like 2.1
43 axisting rights Is 8 point. In this case, by lumping these 13 million acre feet of recoverable water In storage or of water
14  together, we tripped ovar availablility of water, We never gat 14  in storage in the aquifer. At a 2000 acra foat deficlt, you
15 to the Impairment of existing rights. That's why these all 15  are lcoking at 1,050 years.
16 cameinin one - in two shots. Does that make sensa? 16 Q. How deep are the test wells that you have where you
17 Q. 1 understand what you are saylng, yes. And then you 17  sampled water, the depth?
18 would agree then you gave a time frame for the actual reports 18 A, Wehave got 29 of tham,
19 that have all come In and we have said that's batween September 19 Q. Right, but about how deep are they, are they --
20 26th and November 30th that we had the first group of seven 20 A. Pardon mae?
21 applications and then we had a subsequent 11 group of 21 Q. Are they mainly for surface or do they go down to the
22 applications come in. 22 aquifer?
23 A. Seven from 26 September to 30 November, finished the 23 A. No, we went down to the aquifer. The depths range
24 report December 11th, recommandation the 18th. Next ones came | 24 from 80 to 389 feet for total depth of the walls of those 29,
26  in the 13th of December through the 22nd of January, the report 25 depending on where you are at in the aquifar.
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1 Q. Are there any other states that have denled or 1 ground surface. The water in the aquifer is --
2 deferred irrigation permits of late? 2 COURT REPORTER: Whoa,
3 A, Yes. 3 CHAIRMAN FREEMAN: Only one at 2 time can talk, She
4 Q. What state? 4  can't take both down.
5 A. Ithink Nebraska has set a moratorium — 5 Q. (BY MR, STEVENS) We are referring to the Upper
8 Q. I just flew over Nebraska yesterday and I'm amazed at 8 vermillion water, the aquifer with an average water depth of
7 thousands of Irrigation, center pivot irrigatien, and if 7 150 feet that we have to drill 150 feet to get water out of
8  anybody should run short of water, it would be Nebraska, 8  this aquifer, but yet we are comparing the water levels in the
9 A. Nebraska has had b moratorium on new weltl drilling in 9 aquifer to a static level of water that's only a few feet deep
10  areas. Their NRDs have some areas that are shut down. I think | 10 in an observation well. It's not jibing to me. To me that's
11 that Colorado has some stuff. There are wastern states that -- 11 saying -~
12  Iknow the right answer is yes, but I don't know which states. 12 A. 1think I have something In here that would answer
13 Q. I have another statament to make later on. Would you 13  that, butlet me try It this way. The top of the aquifer Is
14 admit that most years since 1985 until a couple years ago that 14 genarally -- you have between 100 and 150 feet of Impermeable
16  there was a surplus of water rather than a deficit, according 16 material that you need to drlll through before you hit the
16  to the chart that you have on slide number 297 In all 18  water-bearing material that's going to transmit -- that you can
17  likelihood, we will have a recharge over the next few years, 17  get a well out of. Let's say that's 150 feet below ground
18 A. Iwill say that we had some really wet years in the 18  surface. The water level rises -- the water In the aquifer Is
19  ninetles, yeah. There was some low water lavels, Whether 19  under pressure, causing the water to raise above where the sand
20  that's going to happen agaln, It’s like the stock market, I'm 20  and gravel was encountered and It does bring the water up to 20
21 not going to take past performance and predict the future. 21  feet betow ground surface, So that is an artaslan pressure
22 That's the way things work., We recharge the aquifer, you 22  that we are dealing with and that artesian prassura fluctuates
23  borrow off that racharge, whether you are dolng it every year 23  with recharge and discharge.
24 or whether you are doing it for several years coming after & 24 Q. Sois it fair td say that there is so much water in
25 big year, yes, I would agree with you. 26  the aquifer that it's actually bubbling to the surface?
57 59
1 Q. Soin all likelihood, we will have a recharging of the 1 A. No. You would probably say that it's fair to say that
2 aquifer. 2  the recharga is higher - is high enough that it's trying to
3 A.  Y'm betting on it. 3 scek its own lovel and that's what gives It the pressure that
4 CHAIRMAN FREEMAN: Anything else, Mr. Hagen? 4  brings it up there, I don't think — no, it's not falr to say
5 MR. HAGEN: Ng. § thatit's too full.
é CHAIRMAN FREEMAN: Mr. Osborn. 6 CHAIRMAN FREEMAN: Anything else? Mr. McCarty,
7 MR. OSBORN: WNothing at this time, thank you. 7 CROSS-EXAMINATION
8 CHATRMAN FREEMAN: Mr. Hult, 8  BY MR. McCARTY:
8 MR, HULT: Nothing right naw. 9 Q. Can you go to slide seven or at least what I thought
10 CHAIRMAN FREEMAN: Mr, Stevens. 10 wﬁs slide seven. [s this Swan Lake right there?
1 CROSS-EXAMINATION 11 A. Yes, sir.
12 BY MR, STEVENS: 12 Q. And right north of Swan Lake is Turkey Creek and
13 Q. 1 do have just one guestion, I'm getting some 43 Turkey Creek watersned goes up to the northwest; Is that right?
14 conflicting answers In my own head. How reliable is an 14 A. 1believe so.
18  observation well when you can have static water levels from 180 15 Q. And it runs right along the same line as generally
18  foot well only be a few feet below the surface when they are 18 where that aquifer is running up to the northwest; Is that a
17 not being pumped, they are not an active well? 1 know wells in 17 fair statement?
18 the area that they are 180 feet deep, but when you lock down 18 A. Yes.
19  the hole, the water is a few feet below the surface. In 19 Q. 1 was looking at your report and your first report an
20  relevance to static level versus aquifer level, is that 2 falr 20  page eight and 1 think it shows a chart of the number of
21 comparison between the two? 21 permits that you had starting In 1979 golng up through 2011; Is
22 A. Imissed your comparison, I'm sorry, 22 that an accurate statement?
23 Q. Static -- 23 A. Page who?
24 A.  What we are talking about, Mike, Is this Is a confined 24 Q. ©'mlooking at page eight, 1 think, of your first
25 aquifer. The top of the aquifer s let's say 150 feet below 25 report.
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1 A. Yes, 1 question, the reason why we considered afl of them together was
2 Q. Am |1 reading that chart right to Indicate that in 1979 2 because we thought that -- looking at things, it looked like we '
3  vyouhad 56 permits? 3 had to deal with the avallability of unappropriated water and
4 A. Ini19797? 4 that applied to anybody that was applying.
5 Q. Yes. 5 Q. Right, but if you only had -- In your number that you
6 A. 58, 6  use on silde 26, If you can go to that, It's the one where you
7 Q. Andis this speclfic to the Upper Vermillion Missouri 7 did the calculation.
B aquifer? 8 A, 28.
9 A, Yes. 9 Q. Keep going. Back up one. Right there. That
10 Q. And then am 1 also correct when ['m lgoking at it that 10 discharge of 7900, is that based on -- when did you get that --
11 over the course of the last 30 years or however long that chart 11 run that calculation of 79007
12 Is matching, you have only had one or two or three permits 12 A. That's 2011 numbers,
13 Increase each year; is that a good way to look at It or hone? 13 Q. 5o that would be based an --
14 A. Ididn't ook atit. I'd say youw had more than one or 14 A.  Actually, no, this one is «- this is average
15 two or three bump from 2007 to 2008, but yeah, in general, It's 15 irrigation from 1979 through 2011, maximum — well, it's rural
16 rairly static. 2007 to 2008 looks like there was a seven bump, 16 water system at last year's level and the other two at last
17 Q. How long have you been dolng your job with the State 17 year's level, municipal and commerclal at iast year's level.
18 that you are currently doing? 18 Q. So it would be based on those 79 Irrigation wells plus
19 A. I'm coming on 28 years. 19 municipel use and commercial use; is that a fair way to look at
20 Q. Have you ever seen 17 applications In one aquifer in 20 w?
21 this period of time that we are looking at right now? It's my 21 A. And rural water.
22 understanding that there's 17 permits currently pending. 22 Q. And rural water. Of those different aspacts for
23 A. Yeah, 23  purposes of discharge, which one is the majority of the pull?
24 Q. Have you ever seen 17 permits filed before In this 24 A. Irrigetion,
25 amount of time? 25 Q. And that's based on 79 permits, correct?
61 _ 63
1 A. 1Idon't know If I've seen more or -~ 17 or more, 1 1 A, Yes,
2 know tomorrow we got one that there's 13. Yeah, we have seen 2 Q.  And you are looking at an additional 17 permits.
3 big batches before, 3 A, Yes.
4 Q. Wasthisa significant number for this aquifer to be 4 Q. And 50 that 7900 that results in a -- In what you say
§ applied for in this amount of time is my question? 5 is a negative number between recharge and discharge, that 7900
6 A. It might be; I think that's why we need to study it. 6  doesn't take into account the additional 17 permits that would
7 Q. Right, you anly had -- going up through 2011, you only 7 be added If this wasn't deferred.
8 fhad 79 active permits in this aquifer, correct? 8 A. Correct.
9 A. Thare are 79 lirigation permits. 9 Q. Have you done a calculation to determine what the
10 Q. Right, 79 active irfigation permits in this aguifer in 10 additional negative number would be If the 17 additional well
11 2011, right? That's what your chart shows. 11 permits were added?
12 A. Okay. 12 A. No.
13 Q. And sc if all of these applications -~ I'm not a math 13 Q. Do you not gver get to the question on -- Mr. Hagen
14 guy: 50 1 can't figure out that percentage In my head, but If 14 had a good question with regard to betting on recharge of the
15 you had 79 in 2011 and you added ancther 17, what's the - the 16 aquifer. Are you slfowed under the law to conslider the
16 percentage increase s significant, 18  percentage chance that this will recharge In the future? Is
17 A, Okay. 17 that what your standard is or what this bbard's standard Is, to
18 Q. Is that right? 18  your knowledge?
19 A. Agresd. 19 A. The board's standard is average annual recharge and
20 Q. Going back to Mr. Rumpca's question about why you are 20 average annual withdrawal; so I think everybody just assumes
21 considering them all together, Is part of the reason that yau 21 that average is average, they project -- we project forward.,
22 are considering them all together I that If 17 of these are 22 Q. But your standard, the standard Is what you have put
23  granted, the draw will be significant on the aqulifer in 23 on this chart.
24 comparisan to the 79 that were out there previously? 24 A. 1belleve so,
25 A. No. In answer to your question and Mr. Rumpca's 25 Q. Is the Upper Vermillion aquifer and the -- Is it the
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1 Southern Vermiltion aquifer, Is that the -- what's that? 1 Q. Do you have any idea or has anybody articulated to you
2 A, 1It's the Upper Vermillion Missouri and the Lower 2  why this large number of applications were submitted in this
3 Vermlllion Missourl, 3  period of time?
4 Q. Mr. Rumpca was asking same questions that I'm not sure 4 A. There's two,
$ If I understood the answers to. Are those two completely 6 Q. Wwhat?
6 separate agulfers where they don't run Into each other, they 6 A. You asked me a two-part question. Which one do you
7 are separated by bedrock or something else so they don't flow 7 want, do I have any dea why?
8 Into each other? 8 Q. You tell me If you have an understanding.
) A. No, the Upper Vermillion Missouri discharges to the 9 A.  Well, it was dry last year and commodity prices ara
10 Lower Varmililon Missourl, 10 higher than 2 cat's back.
11 Q. And the Niobrara flaws into the Upper Vermillion as 11 Q. Right. It's a combination of you believa the input
12 well; is that right? 12 costs; Is that what you are saying? Yes?
13 A. VYes. 13 A. Yes,
14 Q. And then just so I understand, the Parker Centerville 14 Q. Would you expect to see future applications coming in
15 washout sits on top of those. 15  at the same rate as long as the Input costs remaln high and the
16 A. The, Parker Centervilla outwash overlles the Upper 16  price of land remains high?
17 vermiliion Missourl and mergas with the Lower Yermillion 17 A. There doesn't seem to be & lot of stop right now.
18 Missourl, 18 Yes, I think so,
19 Q. So all three of them are connected in some fashion, 18 Q. There's potential, there's potential in the future for
20 they are just different -- 20  a significant number of permits to be submitted if those
21 A. No, the Upper Vermlilion Missourl Is not connected to 21 drecumstances remaln,
22 the Parker Canterviile. 22 A. 1Is that a question?
23 Q. How does the Parker Centerville fit Into It, then? 23 Q. Yes, ltis,
24 what does it connect to? 24 A. Okay, yes.
25 A. The Parker Centerville connacts to the Lower 25 MR, MCCARTY: 1don't have any further questions.
65 &7
1 Vermillion Missourl. The Parker Centerville and the Upper 1 CHAIRMAN FREEMAN: Thank you. The board have any
2 varmillion both connect to the Lower VermiHlion Missour!, but 2 questions?
3 the Parker Cantarvilie does not connect to the Uppar Vermlllion 3 EXAMINATION
4 Missourl. 4 BY MR. HOYT:
5 Q. They fiow to the south so It doesn't come back up into 5 ' Q. 1do have a couple. Calling your attention to page 12
8  that aquifer; is that a falr statement? 6 of your report, [ guess it's the first report, which shows
7 A. That's correct. 7 figure four. '
8 Q. Correct? 8 A. Yaes, sir.-
9 A. Correct, 9 Q. 1agree that Mr. Rumpca asked a number of these
10 Q. Ifyou have had up to -- you have never had this many 40 . questions and I'm not sure T followed it; so just for
11 applications in this period of time for the Upper Vermiition 11 clarification purposes, we see that the Peterson application Is
12 Missouri aquifer; is that a fair statement? 12  In -- I don't see the section numbers, but it's the red dot
13 A. Notin my tenure, 13 towards the bottom of figure four, and I think, can you tell me
14 Q. Have you ever deferred or denled -- have you ever 14 what observation well that is to the east of the Peterson
46 deferred a permit before for the Upper Vermillion Missouri? 1§  application?
16 A. I'm getting confused with some things. Right now 16 A, CL-BOK,
17 there's nothing deferred In the Upper Vermillion Missourl. 17 Q. If we look at page 10 of your report, we see that 80K
18 There might have been one -- I cari't answer that. 18 s the observation well which Is not declining.
19 Q. For all the permits that have been applied for, does 19 A. VYes.
20  everybody have their place in line so that if you defer it for 20 Q. o there we say that recharge Is greater than
21 ayear, do a study and determine that there's sufficient water, 21  withdrawal --
22 the folks that have applied already will still be first in 22 A, Yes.
23 line? Is that how you look at the permits? 23 Q. -- for that well. And I know there's been discussion
, 24 A. Yeah, the priority date of thelr completed 24 about the merger Iine and so forth, but could you draw a
25 application. 25  conclusion, then, as to the Petarson application based on the
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1 observation well B0K? % because I don‘t think you can say for sure we are mining, I
2 A. Could I? Yes. Do I wantto? No. 2 think that was the answer to your question finalty,
3 Q. Let's be serious about this for just a minute. Way 3 MR. HOYT: Thank you, Mr, Buhier,
4 would not you draw the concluslan, based on 80K, that there is 4 CHAIRMAN FREEMAN: Any other questions by the board?
§  suMficlent water avaflable for 7441-37 5 EXAMINATION
[} A. Because it's been this board's palicy, and we have 6  BY MR. BJORK:
T tried to adhere to that, that we laok at things on & reglanal 7 Q.  Ace the two wells for Petersons over the Parker
8 basis rather than cherry pick parts of an aquifar unless there 8 Centerville aguifer?
9 s a good renson to break the aguifer into separate management 9 A. I haven't saen a well tog for the northern one. I
10 units, and so withaut a separate management unit to say Tcan 10 iooked at a well log and I think it's the southern one and It
11 deal with this partion of the aquifer separately than the rest 11 is over the Parker Centarville outwash,
12  of the squifer, wa had to include everything together, and one 12 CHAIRMAN FREEMAN: Any redirect, Ms, Best?
13  of the questions is we do have these aress with declining watar 13 MS, BEST: Ido have some, yes. Thank you.
14 levals, are they going to expand? If this is a water short 14 REDIRECT EXAMINATION
15 area that we are dealing with, is that water short area going 16 8Y MS. BEST:
16 to expand to be tha entire aguifer, including this stuff down 16 Q. 1 will try to keep it brief. Ken, there was some talk
17  south we are discussing? 17  on siide number 10, and I'm golng to give you the paper capy,
18 Q. Okay, then if I can restate what I think your answer 18  about siide number 10 was used as -~ slide number 10 was used
19  wasiswe might see & similarity in the two locations but that 19  as an example so that you could describe the eight mlles across
20  we treat the aguifer as a whola, 20  the aqulifer, where that Is. Would you draw the eight miles
21 A, Correct. 21 that you referred to previously on the paper copy of slide
22 Q. Ithink in your conclusions, and [ think you have said 22 number 10 so the board has that as part of its record.
23  on this slide up here, Mr, Buhler, that essentially withdrawals 23 A. Ibalieve I did the cross section right about there.
24 are exceeding recharge. Does that mean that we should give a 24 Q. Could you just fabel it eight miles and put your
25  shutoff of the junior appropriators In this aguifer so we are 25  initials on there on slide number 10,
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1 nct mining the aquifer? 1 A. ({Witness complying.) Shali we show them?
2 A.  Not at this time, I don't believe that's necessary. 2 Q. Sothat elght miles is the distance that you used in
3  That would - again, wa have two areas with declining water 3 calculating In the flow net analysis, correct?
4  levels. Some of the largar water users out of both of those 4 A. Yes.
S areas are rural water systems. If you look at the rural water 5 Q. And why did vou use that eight miles?
6  system use back on page seven, we have been seeing rural water 6 A. Flow net analysis, you assume all the flow is going to
7  system use from 2003 to 2011 In table two on page seven going 7  ga through -- based on the potentiometric surface, the flow of
B ftrom 371 acretecta year to over 2254 acre feet a year in the 8 the aquifer, all of the water would have had to flow through
9 past eight years. 9 that to a cross sectional area at that point, which works out
10 If they wera to stabilixe their pumping, would thoss 10  to be eight miles.
11 water lavels continue to expand? And we feal that we need to 11 Q. You had some discussion with Mr. Rumpca about
12 study this sguifer some more bacause I can't tell you for sure 12 averages. Based on your experience and background and your
13 that thosa declining water levels are because It's a water 13 knowledge of the withdrawal/recharge, the required withdrawal/
14  shortarea. It may in fact just be because we keep Increasing 14  recharge analysis, is it appropriate to look at the average
16 pumping. As you keap Increasing pumping, you increase drawdown | 15 volume of water in an aquifer to look st - when you are
16  until you have sufficient drawdown ta match your pumping. So 18 looking at withdrawal/recharge?
17 it's not a given that we are exceeding average annual recharge, 17 A. No, 1think we have always locked at and I think the
18 I'm not real wild About the recharge estimate numbers 18  law says and I think that the Hines decision sald you ook at
19 that came out here, That's why we spent so much time fooking 19  average water uss versus average annual recharge.
20  at the observation well data. I'm not saying these -- you 20 Q. Now, yau pointed out that on the observation wells for
21 know, tha recharga numbers right now suggest that we are mining | 21  this aquifer that you are seeing declines In 2 number of them.
22  the aquifer. Observation well data also suggests that, but 22 Are you attributing those declines to drought?
23 there are some other things that could happen here and I really 23 A. No.
24  don't want to hang my hat solely an these estimatas. So 24 Q. Does the fact --
25 therefare, 1 don't think you can go shut off guys right now 26 A. There was a linear regression analysis done on each of
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1  thuse observation wells. We didn't just take the last reading 1 we had any deferrals and I think the answer was no, The next
2 and compare It with the first reading and say is it up or s It 2 questlon would be do we have any that have been deferred in the
3 down, Thereisiinear regression ana_lysll of the entire period 3 Lower Vermillion Missouri aquifer?
4 of record that showed an upward or downward trend. 4 A. Icantell you there's none on the table right now
5 Q. Okay, there was some discussion about Peterson § that are deferred. I can't tell you whether == in the history
6 Application No. 7442-3 and the position was raised that that 68 of devalopment of the Lower Vermillion Missourl, I can't tell
7 was not asking for more water, Did you see that the same way, 7  youif there wos ever anything deferred out of that, I can
8 thatit's not asking for more water? 8 tell you there's nothing now.
9 A. No, Idid not. I'm golng to assume that the average 9 Q. And one other quick follow-up was that you had
10  application rata down here Ig something In the nelghborhood of | 10  Indicated we have a whole list of applications and Mr.
11 sixto12Inchesa year; so If you figured on 12 inches a yesr, 11 Peterson's are both the top two. Are the board required to
12  somaebody s gelng to irrigate 40 acres, they are galing to use 12  take those -- Is it your understanding that the board Is
13 40 acre feet more water. 13 required to take those one at a time so they can't just plck
14 Q. So even if -- even If the permit request states, okay, 14 -somewhere in the middle of the application pool to approve that
15 the maximum volume, the maximum volume that I'm asking to have 15  one? Do they have to start at the top? Do they have to start
16 as part of my permit is X and that maximum doesn't change when 16  with the application file 26, 277
17 you add more acres, you are still golng to In practice apply 17 A, Ithink you are asking a legal question.
18 more water to the ground; is that what you are saying? 18 Q. I'm asking your understanding of that.
19 A. 1f what you are saying s the permit application says 19 A. No, I don't think that you can skip one because If you
20  I'mnot going to Increasa my pump rate, by not increasing the 20 were to skip one, you would prejudice the ona before that, In
21 pump rate yet adding acres, wlll they be pumping more water? 21  my opinlon. If you were looking at avallabllity of water and
22 The answer Is yes, they will be pumping more water. They will | 22  you wanted to skip No. 7441-3 to deal with 755-3, something
23  be pumping longer at that pump rate over the extra acras. 23  later on, and you said there was watar avallable for that, I
24 Q. Has the DENR reviewed applications by groups befare? 24  think that necessarily would say there's water avallable for
25 A. Oh, absolutely. Yas. 25 that and you just approved that one. I don't think you can do
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1 Q. Do you have any reason to think you would have come up 1 that.
2 with a different result If you had considered these 2 Q. [Ithink I agree with you. When asked I believe by Mr.
3 - applications separately? 3 McCarty why the influx of ail of the applications now, would it
4 A. No. 4 not follow that when somebody -- when it's learned that
5 Q. Now, you testified that looking at them individually 5 somebady has been deferred, you better get in line or you are
6 gives you perhaps more insight on Impalrment. By that do you 8 going to lose your turn? ’
7 mean interference with the neighbor's well? 7 A, Itcould,
8 A, Yes. 8 MR, RUMPCA: I have no further questions,
9 Q. But you didn't get to that point because you were 9 CHAIRMAN FREEMAN: Mr, Benson, any questions?
10  looking at overall -- 10 MR. BENSON: WNo.
11 A. Remember, there's got to be four criterla to approve a 11 CHAIRMAN FREEMAN: Mr, Hagen?
12 permit. There needs to be unapproprizted water avaliable, If 12 MR. HAGEN: Yes. My wife and ] have spent about
13 there s unappropriated water svallable, then Iet's look and 13 $25,000 applying for permits and we have dug severai test
14  see whether this Is golng to adversaly impact anybody, because | 14  wells. We are in the middle of the aquifer,
15  there Isn't a single guy out here that wants to affect his 15 CHAIRMAN FREEMAN: This is just questions for Mr.
16 neighbor, and we don't want that to happen either, Well, we 16  Buhler.
17 couldn't get past the first of the four criterla with the 17 MR, HAGEN: Okay, I'm wondering if there is any
18  availabllity of water. 18  provision that the board might be able to Issue permits with
19 MS. BEST: Just a second. T might have another 18 restrictions that in the event that the aquifer is in tmminent
20  question. Idon't have any further questions, thank you. 20  danger, that thay cut down or shut down the amount of water
21 CHAIRMAN FREEMAN: Mr. Rumpca. 21 that they are pumpling, 1live in Sioux Falls and when there's
22 MR. RUMPCA: Brlefly. 22  a shortage of water, you can't water your lawn, you can't wash
23 RECROSS-EXAMINATION 23  your car, and I'm just wondering if there might be an
24  BY MR, RUMPCA: 24 application like that for irrgation.
25 Q. 1 think I had asked regarding the Nlobrara aquifer If 25 MS. BEST: I'm gelng to object. That does call for a
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1  legal conclusion, 1 A. Yes.

2 CHAIRMAN FREEMAN: I'm going to sustain that, Do you 2 Q. 1Fyou will lock, It's page L5 of Exhibit 2, which

3 have any further questions, Mr. Hagen? 3 would actually be page three of the engineering report, table

4 MR, HAGEN: No. I have a further statement. 4 one titled irrigation water use from the Upper Vermillion

5 CHAIRMAN FREEMAN: Sure, you will get your chance for 5 Missouri aquifer in Clay County, then it has the table above

6 that. Mr. Osborn. & there, Would those all be the applications or the amount of

7 MR. OSBORN: No questlons. 7 actual wells that are in Clay County but considered part of the

8 CHAIRMAN FREEMAN: Mr. Hult, 8  Upper Vermillion Missourt aquifer?

9 MR, HULT: No. 9 A. This would be the irrigation pumpage as reported
10 CHAIRMAN FREEMAN: Mr, Stevens? 10 through annual irrigation questionnaires from the Upper
1 MR. STEVENS: Not at this time. 11 Vermillion Missourl aquifer In Clay County. That would not
12 CHAIRMAN FREEMAN: Mr. McCarty? 12 Include any other type -- that table would not Include any
13 MR, McCARTY: No. 13 other type of wells, that paper or in that county,

14 CHAIRMAN FREEMAN: Thank you, Mr, Buhler. Any other 14 Q. That table does not inclyde all of the rest of the

16 witnesses, Ms. Best? 15  wells that we have been talking -- a ot of the rest we have

16 MS, BEST: 1do not. Thank you. 16  been talking about In the whole Upper Missouri, Vermillion

17 CHAIRMAN FREEMAN: Mr. Rumpca. 17  Missour! aquifer.

18 MR. RUMPCA: I would call Adam Mathlowetz, 18 A. No, it would not Inciude the remainder of tha

19 CHAIRMAN FREEMAN: You were sworn earlier, weren't 19 Irrigation wells that were not in Clay County that are

20 you, Adam? 20 completed Into the Upper Vermilllon Missourl aquifer.

21 THE WITNESS: Yes, sir. 21 Q. But the DENR then deemed Tt appropriate not to ook at

22  Thereupon, 22 the whole aquifer but rather that part of the aquifer that was

23 ADAM MATHIOWETZ, 23 specific to Clay County, correct?

24 called as a witness, having been previously duly sworn as 24 A. At that time, yes.

26  herelnafter certified, testified as follows: 25 Q. Was there a change In policy between the approval of
17 79

1 DIRECT EXAMINATION 1 this permit In looking at just Clay County and then this whole

2 8Y MR, RUMPCA: 2 lump sum of applicants who are now looking at observation wells

3 Q. Da you mind if I call you Adam? 3 and well data that extends the entire Upper Vermiltion Missourt

4 A. That would be fine with me. 4  aquifer? A change in pollcy that you are aware of?

8 Q. Thank you. Adam, I'll refer you to GP Exhibit No. 2. 5 A. Iam not aware of one. I would like to clarify a

6 Its the Roger Hansen water permit application. I'll note on 6 slightly earlier statement to not the previous question but the

7 some of the beginning pages -- 7 one before, when you asked me about the contents of the table,

8 A. To the application? 8 of table one,

] Q. Yes, to the application, 9 Q. Yes.

10 A. Idonot have a copy of that. 10 A. You asked whether I looked at the Irrigation wells.
11 Q. I will hand you what’s previcusly been markad GP 11 Woell, L did not look at beyond Clay County, Later in the

12 Exhibits 1 through 6 and in there is Exhibit No. 2 and that's 12 report you will notice that several of the observation wells
13 the Roger Hansen application and further back within the same 13  are from outside clay County,

14  exhibit beblnnlng on page 13 is the actual engineering report. 14 Q. 1think 1 was actually going to look there. When we

15 One question I had when I looked at this, I had noted that he 1§  are talking about the existing water rights, In that section,

18 had applied it looks like for two different permits, one In the 16 which would be page 19 of Exhiblt 2, page seven of the report,
17 Upper Missourl -- Vermillion Missouri and the second in the 17  the heading to that paragraph is existing water rights, and

18 tower. The engineering report is done specifically to the 18 what we had checked on those was actually three permits within
19 Upper Vermillion Missouri aquifer. Was there a separate 19  one mile of Mr. Hansen's proposed location, and actually three

20  engineering report that you did for the Lower? 20  of those were in the Upper and three were in the Lower

21 A. Yes, sir. 21 Vermillion Missouri aquifer; Is that correct?

22 Q. We just have included in this exhibit the Upper. 22 A. According to my report, yes.

23 A, It appears to be that way. 23 Q. What is table two, then, which is immediately below

24 Q. Wwas the recommendation on that permit in the Lower, 24  that.

25  was that to approve that? 25 A. Table two Is an explanation of those six water rights
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1 thatI talked about, mentioned before withih one mile of the 1 Q. If you were to do a report on Mr, Peterson’s
2  proposed wall location, the permit number, the name that we 2 application, do you believe it would be close or mirror the
3 have on file associated with that permit number, the status, 3 Roger Hansen report that we are looking at?
4  whetheritbe s licansed, a water right or a water permit, the 4 A. That would depend on the circumstances at which I
§ type, all irrigation in this case, and then the licensed or 5 recelved that application to do an engineering analysis on,
6 permitted cublic feet per second water rate, maximum diversion 6 Q. So you would look at each individual application and
7 rate, ac well as the acreage covered underneath that permitted 7 do your analysis on that individual?
&  water right, then » brief explanation of the abbreviations 8 A. If I received one and there were none others in our
9 within that table. 9 stack that we had to review, potentially if Mr. Peterson was in
10 Q. Then if we were to jump to page 20 of Exhibit 2, the 10 the current situation as listed here, most likely I would not
11 conclusions, could you explain conclusion number three? It 11 have done an Individual analysis, but having not done that
12 says "The abservation well data does not support the recharge 12  analysis, I cannot say for certain.
13 estimate from Hedges (1985)." Can you explain why? 13 Q. Does it take a lot of man hours to actually do one of
14 A. The recharge estimate, which would be back on pagatwo | 14 these engineering reports? I assume it does,
15 of my report, it would be page 14 of Exhibit GP No, 2, see that 15 A, Itecan. If you were to write four in one little area,
16  the racharge estimate there Is one calculated over the aquifer 16 that would cut a little bit out, such as the geology of the
17 of the area in Clay County Is 233 and a third acre feet per 17 aquifer is generally the same, but then you still have the
18  year, and then going and looking at the next page, page three, 18  individual impairments, your unappropriated water availability
18 average annual use for the Upper Vermillion Missouri aquifer In 19 Is a lot similar, but yes, It would still take -- it still
20  that county is 456.4 acre feet per year. You wouid have 20  takes s fair amount of time to do, whether you have ane or 10
21  discharge exceeding recharge, based on that recharge estimate. 21  and you are looking at the same time, It still takes a fair
22 But If you continue to follow through the report and 22 amount of man hours per permit.
23 ook at the various hydrographs In there, thay all show an 23 Q. Does the DENR have, to your knowledge, the resources
24  upward trending aquifer, upward trending water level, and that 24 to really be able to do individual englneering reports on every
25 Is how I reached the conclusion number three, that the 26  applicant that's here today?
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1 observation well data, which Is real data, does not support the 1 A. 1cannot-—
2 estimate made by Mr, Hedges. 2 MS. BEST: T object, There is no foundation to show
3 Q. Sowhen You are actually taking a look at the wells in 3 that Aaron {sic) has any experience and background in the
4 that area, they are doing actually better than the overall 4 number of total man hours required for department personnel and
5 recharge estimate by Hedges in the 1985 report. 5 he'snot--he'snota supervisor. Anyway.
6 A. Clarify better. 6 CHAIRMAN FREEMAN: What is the relevancy?
7 Q. The linear line is upward sloping. 7 MR. RUMPCA: [ can withdraw the question and ['ll be
8 A. Recharging at a higher rate? I'm not certaln what you 8 actually done with it.
9 mean by better exactly, even that's not quite ciear to me. 9 CHAIRMAN FREEMAN; Okay.
10 Q. When you look at those observation wells that you have 10 MR. RUMPCA: 1 have no further questions.
11 cited in your report, Is there any negative impact or negative 11 CHAIRMAN FREEMAN: Thank you. Mr, Benson, any
12 effect on the aquifer based on those observation wells? 12 questions?
13 A. In general, looking at the trend line, the general 13 MR. BENSON: No.
14 water level in the aquifer In the observation wells listed In 14 CHAIRMAN FREEMAN; Mr. Hagen, any questions?
16  my report show an Increass over the period of record, whether 15 MR. HAGEN: Na.
16 it be from starting in 1977 or whether they started in 1980 or 16 CHAIRMAN FREEMAN: Mr. Osborn?
17  there was also a 1978 in there. From the day that that well 17 MR, OSBORN: No.
18  was Instolled, water levels were starting to be taken through 18 CHAIRMAN FREEMAN: Mr, Hult?
19 the last reading that I had when I wrote the report, the 19 MR. HULT: No.
20 genwral trend line was an incresse in water leval. 20 CHAIRMAN FREEMAN: Mr. Stevens?
21 Q. Did you ever begin a report on Mr. Peterson's wells? 21 MR, STEVENS: No, sir.
22 A, No, 22 CHAIRMAN FREEMAN: Mr, McCarty?
23 Q. Are you aware of whether ane had been started prior to 23 MR. McCARTY: No.
24 the influx of applications? 24 CHAJRMAN FREEMAN: Ms, Best, do you have any questions
25 A. No. 25  of Adam?
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1 MS. BEST: You know, It might be fun to cross-examine 1 Q. Ckay. And that shows Increasing?

2  the department witness far once, but no, I'm not golng to ask 2 A. It also shows Increasing water levels.

3 any questions, thank you, 3 Q. Are you familiar with any of the other observation

4 CHAIRMAN FREEMAN: Does the board have any questions? 4 wells shown on Mr. Buhler's figure four?

5 Thank you. 5 A. Can you define famliliar a bit more?

8 MR. HOYT; Excuse me, Mr. Chairman. 6 Q. Famlilar enough to tell us whether they are Ingreasing

7 EXAMINATION 7 or decreasing,

8 BY MR. HOYT: 8 A. By looking at Mr, Buhlar's map, I ¢an tell you which

9 Q. Adam, I'd like to call your attention to Mr, Buhler's 9 onas are increasing or decreasing because the ones that are
10  report on this application at page 12. Do you have that 10  decreasing are in the hlg:ﬂlgh!ed zone, If you were to take
11 report? 11 away the highlights, I wouid not have been able to point that
12 A. Idonct have a copy of that report on hand. Okay. 12 out.

13 Q. It's very hard to read the observation well numbers on 13 MR, HOYT: Thank you. I knew that Mr. Buhler was

14  that cross-hatching, but there would appear to be at page 17 In 14  saying these are the areas of concern, but 1 didn't realize

15 your raport, I'm sorry, page five in your report, page 17 in 15 that aif of the others were Increasing. That's it, thank you,

16 Mr, Rumpca's exhiblt, can you tell us which of those wells show 16 CHAIRMAN FREEMAN: Any other board member have

17 up in the cross-hatching, which of your observation wellg? 17 questions?

18 A. On page four of my report, CL-80K |s the bottom most 18 EXAMINATION

19 right-hand obhservation well, that's the only one In Clay 18 BY MR. BJORK:

20 cCounty, Ican keep working up the fist If you like. 20 Q. Pm sensing a little contradiction here. What was the

21 Q. Please, 21 date of the Peterson application? I know it's In here

22 A. Asyou head north an Mr. Buhler's map, the next cne 22  somewhere, but I don't have It right at my fingertips, Maybe

23 north Is TU-77M, that is figure number two in my report. 23  somebody out there does.

24 Q. And that shows recharge exceeding withdrawal, 24 A. 1do not know myself.

25 A. It shows an Increasing water level, 25 MR, RUMPCA: We have the date showing September 26th
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1 Q. Pardon me? 1 of2012.

2 A. 1t shows an increasing water lavel. 2 MS. BEST: That's accurate. September 26th, 2012,

3 Q. Yes. 3 Q. (BY MR. BJORK) We have heard testimony that the

4 A. Asyou head straight north of TU-77M, you will find 4 application following this Peterson application and several

5 TU-801, which Ig figure fives in my raport. §  others inctuded the entire aquifer in the disqussion in the

6 Q. And that indicates? 8 report, Including of course those wells that showed a declining

7 A. Increasing water level as well, If you were to head 7 level. Isthere any reason those wells weren't addressed in

8 westfrom TU-801, the first one to the west or the left hand on 8  your report on the Hansen application?

9  the map will be TU-80H, flgure four in my repart. That also 9 A. At the time that I wrote my report would have been --
10 shows an increasing water lavel. 10 1 started with the recharge analysis done by Mr. Hedges and
1 Q. I'msorry, 1 can't find that observation well on the 11 used that to calculate that and seeing that that was not
12 cross-hatehing. Which one is it? 12 favorable to granting the permit, I then proceeded to, as we
13 A. Do you know whers TU-80T Is? 13 say In our department, print the hydrographs from our database.
14 Q. VYeah, 14 I printed the hydrographs and then I started looking at the
15 A, Thefirst one to the left. I shouldn't say the First 15 nearest. Also as part of that Is that's also used to determine
16 oneto the left. If you were to go stralght west of it or 18 impairmant of existing rights. The Impacts of pumping will be
17 left, you will find that nearly In line, 17  potentiaily evident in those observation wells as well. And 1
18 Q. Right here? 18  started with the nearest and 1 circled out, and by the time I
19 A. Thatone. 19 reached those I believa they were the five closest, I had
20 Q. I couldn't read it. 20 satisfied what I thought was enough to justify concluding that
21 A. That covers four of them, and the other one, if you 21 there was unappropriated water available.

22 ook to the rad dot that represents Water Permit Application 22 Q. Mr. Buhler has testified that there are potentially

23 7467-3, straight south and just a tiny, tiny bit west Is 23 wells outside of this shaded area that may have declining water
24  Ty-78B, which Is the abservation well I have represented in 24 levels, didn't know for sure, but he testified to that effect.

26 figure three of my repart. 25  Using that as 2 rationale for saying that we may very weli be
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1 averappropriating this particular aquifer, if that's the case, 1 where we live in the fall of 1584, we purchased that farm In
2 ifthat s indeed the case, then there are potentially areas 2 1987 and put an irrigator on It In 1997, I belleve.
3 outside of that shaded area, 1 think we know what we are 3 I had experience with irrlgation prior to putting that
4 referring to, that may have the same problem, that may have 4 irrigator on the farm that I own on rented tand; s0 I seen the
§ deciining water levels, we just haven't seen them yet. § benefits of irrigation. So that's why we decided to pursue It
6 A. Isthere a question? 6 on our own ground rather than just on rented ground. And long
7 Q. The question s -- T guess my question - my basic 7 story short, it's been beneficial to us. It just helps us
8 question is why were these two treated differently? Why was 8 managae 2 little bit, it's kind of an Insurance policy to take
9 Hansen treated differently from Peterson? We are getting a 9 some of the lack of rain out of the equation,
10 little Nordic here, Hansens and Petersans. ! 10 Q. Gary, you said you rented some land. Whose land did
1 A. The Peterson report, when It was written, threw up, I 11 you actually do the renting on?
12  am going to use racetrack terms, a yellow flag, a caution flag 12 A. Irented from the Mary Paddock Rigg Trust originally.
13 that thara may be Issues, but at that time the further analysis 13 Inolonger farm that land, that was sold to someone else, and
14 was not done to determine that there was, and then the larger 14  then I have two rental properties right now that have
15 number of parmits came in together and when looking at them | 15 ferigators on It and that's the Larry Erickson land, and they
16 across that larger ares, the red flags started coming up, the 18  are Included on that one comparison.
17 stop the race, we are done, that kind of came up, and then Mr. 17 Q. Is that GP's Exhibit No. 5, that plat map down there,
18 Buhler continued with his analysis at that point and reached 18 just for reference point so we can actually see where your
19  thae conclusions that he reached. 19  operation Is?
20 MR. BIORK: Thank you, 20 A. Yesh, GP Exhibit 5, that's correct,
21 CHAIRMAN FREEMAN: Any other questions? Thank you, 21 Q. So we have the Rigg Trust, that's something that you
22 Adam. Mr. Rumpca, any other witnesses? 22 have rented?
23 MR, RUMPCA: Yes, Mr, Chairman, I would call Gary 23 A. Irented that, but it was dry land at that time. They
24 Peterson, 24  had another pieca that was down In Section 26, pardon me, 23,
25 Thereupon, 25 |t you fook at tha northwest quarter of Section 23 on Exhibit
8e 91
1 GARY PETERSON, 1 5, that plece of ground had an irrigator on it.
2  called as a witness, being first duly sworn as hereinafter 2 Q. On the Larry Erickson, there's a circle on Larry
3 certified, testified as follows: 3  Erickson. Does that have an irrigator right there?
4 DIRECT EXAMINATION 4 A. Yes,
§ BY MR, RUMPCA: 5 Q. That was actually, that was referenced in the Roger
6 Q. 1am looking for some notes that we had. Mr. 6 Hansen report, and so we actually have the acres there as far
T Peterson, could you please state your name for the record, T as the existing water rights go, correct?
8 please? 8 A, That's correct. _
9 A. Gary Petarson, 9 Q. When we started today, I had Indicated that there was
10 Q. And is Julle Peterson your wife? 10 some kind of confusion with regard to your two applications.
11 A. Yes, sheis. 11 One I said we are not really asking for any more actual water,
12 Q. Could you just give us some background about who you 12 Can you explain the process and explain that in a little more
13  are, how long you have been in the actual area farming down 13  detail?
14 there? ' 14 A. If you look at GP Exhibit 4, It's an aerial map with
15 A. Istarted farming in 1976 and have been 2 lifelong 18 somae circles drawn on It. The smallest circle in there Is what
16 farmer and that's my only occupation. I don't have anothar job |16 1 have a water permit for right now and that's for 115 acres
17  outside of farming. My wife works In Centervlile as the office 17 and I'believe the diversion rate is is 750, 735, somewhers In
18  manager for Fort Randall Telephone, I employ a part-tima 18 there, I can't quote It off the top of my head, and two acre
19  helper In the spring and the fall far peak seasons to help me, 19  feet per year on each acre,
20  but otherwise I'm everything on our farm for doing the work. 20 We bought 40 acres to the east of that original
21 I've always had a philosaphy that I don't want to be a 21 circle. If you see where there's a flat side on tha east side,
22 blg farmer, I just want to intensively farm smaller acreage, 22 that was the fence line; 50 we bought a long 40 to the east of
23 and I think that's the most efficlent way to produce as much as | 23 our original property so we could expand this Irrigator to
24 1canfrom an acrs versus chasing more acres. Some may 24 reach north to south, east to west, and basically we have 160
25 disagree, but in the past that's worked for us. We moved to 25  acres of tillable ground aast of our farmstead so we could use
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the full langth pivot to irrigate those acres,

When my application went In, it was for 40 additional

acres. The net gain Is 18 that will be irrigated over the
originat 115, It will ga from 115 to 133 acres. We do not
need any more watar appropriated for this plece of ground. The
water that's appropriated to us now and the diversion rate
that's appropriated to us now Is sufficlent for expanding this
system to cover 133 acres,

Q. Gary, I'll sort of direct you to GP Exhibit 3, page
two. Is that 2 summary of the acre feet of water pumped out of
that particular irrigator? 7

A. That's correct.

Q. S0 when we actually look at that, are you using a lot
less -- are you using less than what you are actustly
authorized and appropriated?

A. Yes. CanI expand on that?

Q. ves, please do.

A. This summary came from the State. I send In an snnual
water report and I have all these records In a flle, but 1
don't have them condensed into one graph that's nice and tidy
llke this. Irequested from the State a summary of my water
use since 1997 through 2012, and If you notice, starting in '97
1 was appropriated 320 acra feat, That's because my orlginal'
application was for 160 acres so they gave me two acre feet per

acre. When they actually came out and Inspected my systam,

© P N AN LW N -

b wh wh mh wh wh ek b =k =
W o ~N sk DN A

20
21
2
23
24
25

94
to be reversed and then It would come around and it would end
up on the ¢ast side of my place, but it could not make a ful!
circle as a quarter mile long Irrigator.

What happens when you are irrigating and you are
windshletd wiping, where you stop is where YOu start; 50 you
make a pass end you have got the ground nice and wet there.
You can walt four, five days before you have to water agaln,
but where you started, it takes a certaln amount of time to get
back and you end up over watering on one end and kind of
starving it on the other. So we just declded It was the
smartest thing to do to put a smaller plvet in that could go
around and around and not over water, under water, but then
when we got the opportunity to buy the additional 40 acres,
then we could make It reach north to south, east to west and be
more efficlent with watering.

Q. You are not actually a new Irrigator, you are getting
more extenslons to that,

A. We added one extention, one tower, went from a
six-tower machine to a seven-tower machine,

Q. One final question on that would be the acre feet of
water reported, how, Is that based on the actual water or is
that engline hours?

A. ThatIs engine hours on my John Deere dlesel engine.
Some of those hours are moving the machine dry becluselwe do

not have a parking lane that wae park the machine on that we
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measured my system, they determined that it would water 115
acres, not 160; so my appropriation was reduced to 230 acre
feet per year,

Over on the right-hand column, that shows the actyal
pumpage of each year. If you average them, the average
appropriation over those 16 years is 269.375 acre feet average
over those 16 years, My average actual pumping over these 16
years is 46.355 acre feet. So that's why I'm saying I don't
need any more water on this water permit; I Jjust naed it
amended to include an additional 18 acres of (and, There's
plenty of water appropriated to that well, wa are not going to
change the well, we are not going to make it pump faster, the
wall stays exactly like It s,

Q. so basically rough math would say that approximately
somewhere around 20 percent of the water you are appropriated
you are actually using there?

A. Correct, over the average.

Q. And explain, we are talking about irrigators, and can
you explain the two types of Irrigators that you are famitiar
with? You have explained it to me as one would be the
windshield wiper and the other weuld sctually be more the full
circle.

A. Originally when we were going to develop our home
farm, we were going to center a full length pivot on that farm

and It would come to the south side of my place and then have
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don't farm. We farm underneath where the irrigator is; so for
tillage operations, it has to be moved so we can till where it
was. For planting, It has to be moved to plant: so It's a
little bit overstated on my actual pumpage because I read off
engine hours versus off of watering hours. It's not a lot, you
know, but there are a few hours every year that we have to run
that engine just to provide electricity to the pivot to mave it
dry, to get it out of the way for field operations.

Q, Let's talk a little about then your other application
because you have two of them and the ather Is for what would be
a new well.

A.  That's correct.

Q. Can you just give a little bit of background on
whether or not that has teen farmed or who owned that, how you
came to purchase that land and when.

A. The same famlly that we bought the land that we live
on saveral years ago owned this other quarter section of
ground, There was three brothers originally.

Q. ¥ Iinterrupted, is it on the McMurchie land?

A. That's correct.

Q. If you look at that plat on Exhibit 5,

A. That's correct. Where wa live we bought from Malcolm
McMurchie. His brother Boyd McMurchie owned where we want to
put & new pivot, where we have the new pivot. I farmed all of
this ground since 1985. Boyd McMurchie, Sr., passed away
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several years 2go, he left the land to his two sons and they

have owned It since then. One was a circult eourt judge here

In South Dakota, the other one lived on the west coast or oast
coast, forgive me. Both of those fellas are retirement age, 1
have wented to Irrigate this plece for quite a while, but they
kept saying no, we don't want to invest money and I didn't want
to invest money in ground that I didn't own,

So this fall they came to me and called me, toid me
they wanted to sell the farm. We started negotiation to buy
the farm from them privately, which I very much sppreciated.
Roughly at the same time is when I sent in an application for a
water permit because the only way to make this farm fiy at
these record levels or to insure that it's going to fiy Is to
have some water, and we knew we had water available; so we did
It kind of the same time and that's what brought us here.

Q. And so you didn't actually have $1.2 million cash
laying around in your pockst.

A. No, Ididn't.

Q. And so it's quite Important to you to actually be able
to fully utilize this land that you had just purchased and farm
It Intensely with proper irrigation, correct?

A. VYes.

Q. You went so far as to actually purchase a $100,000
Irrigator for that land, correct?

A. Irrigator and engine to run the well.
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A. That's correct.

Q. Can you just kind of go down that time line In a quick
manner? .

A. Starting at the top, 7-20 of 2012 Rogar Hansan applied
for » water permit on the 80 directly east of where we are
applying for 8 water permit for a new well, The next entry is
9-10 of '12, that's when we started the negotiations on
purchasing the additional property, the McMurchie property.
The next entry Is 9-18 of '12 is when the Roger Hansen water
permit Is dated, the engineer dated it, recommending approval.
The next entry Is 9-26 of '12, that's when the DENR In Plerre
here recelved the applications from myself and my wife for the
two water permits or I shouidn't say water permits, one water
permit, one amendment to a water permit.

11-19 Ken Buhler came to Viborg and gave us an
informational meating. Excuse me, I need some water, Gave us
an informational meeting concerning our aquifer and thelr
concerns. I asked him at the mesting what the date was that he
first was aware of a concern In our aquiter, and he didn't have
& specific date in the public meeting, but then I asked him
after the meeting If he could be more specific, He called his
office and he came back and told me 11-19 of ‘12 is when he was
first awarg of a potential concern.

Next entry |5 11-26 of "12, I called the water board

here and asked on the status of my water permit and I was told
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Q. And it's sitting out there right now.
A, 1It's available right now,
Q. You just don't got a well.
A. It does not have a well.
Q. why did you rush to actually purchase the Irrigator
ItselF?

A. We decide avery year what is the best Investment that
gives us the most bang for the buck because I don't have an
unfimited budget on what 1 can buy for equipment or what I need
to farm. This year we identified, since we were buying the
tand, that buying an Irrigator was In our best intarest to
insure that this land would be productive; so tax lnws say in
order to deduct and depreciate an asset on the farm, you have
to have physical possession of It and it has to be ready for
service by year end.

Qur plan was a plvot, an engine to run the well, and a
well. That would be a hundred twenty-eight to thirty thousand
dollars, glve or take, Well, we have completed two of three,
We have the pivot, it's erected, It was done prior to the Tirst
of tha year, and we have the engine, which is available to run
the wall,

Q. And so just then to give us sort of an idea as to the
time frame that we are dealing with, you had prepared, which
would be Petitioner's Exhibit L or GP's Exhiblt 1 and that's
sort of a time line, correct?
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to be patient. The reason I called Is I hadn't closed on this
land yet, I wanted to know whare we weare at, and the reason I
called on that date is that's 60 days after I applied; so they
have had It In thelr possession for 60 days. 12-11-12is the
date that's on the engineering report that I received, We
closed on the McMurchie ground on 12-14-12, 12-18-12 I made
another call to the water board and that's when I was verbally
told of the concerns with our aquifer and the decision to defer
the water permits. I received the notice in the mall the 21st
of '12, 12-21-12, and then the public meeting in Viborg was on
2<5 of 13,

Q. And did you have any other input from any other -- [
know you mentioned Greg -- you haven't yet. Who Is Greg
Merrigan?

A, Greg Maerrigan is the manager of our local rural water
plant, Clay County Rural Water. As the crow flles, they are
roughly five miles from my home placa. It's where their wells
and where their plant Is.

Q. And actually, you subscribe and are a member of the
Clay Rural Water System, it's a magazine callad Quality on Tap;
1s"that correct?

A. That's correct.

Q. And then Greg has a summary or sort of an update In
the January letter there.

A. Every month the manager writes comments that sre
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1 relevant to our water system, and I found it very Interesting 1 . guys, everybody has to get more efficient at producing because
2 that his comments highlight that we are very, very fortunate to 2 wearenot making more land, as they say, and irrigation s one
3 live over an abundant supply of water and they have monltoring 3 way to produce more crop. That's my philosophy, is I don't
4 wells of thair own, they are not == that they ara looking at 4  want to tear down trees or clear rain forest to produce more
5 all the time. And after I received this newsletter, I called § crop. Ithink we have the ability with all the toois available
6 Greg and I sald, okay, Greg, T want to talk to you because I 6 to us to produce more crep, and lrrigation Is one of those
7 have a water permlt that's being deferred ang you are the 7 tools,
8 closest commercial user to me, do you have a ¢concern with me 8 Q. I know the board has heard much about the impact of
9 having another irrigation permit, and he said none whatsoever. 9  agriculture, but were you aware that KSFY did something last
10 Q. So you didn't go into this blind, you had been 10 month, $21.4 blliton worth of economlc impact to South Dakota's
11 consulting with others, and at the beginning we talked about 11 economy? )
12 you do have the opportunity to have a separate report done for 12 A. Yep, I heard the story.
13 you spedifically, correct? You could have -- 13 Q. And do you I guess belleve, then, that your ability to
14 A. That's correct. 14 efficiently farm both has not only a personal, huge personal
15 Q. Did you actually -- were you actually given a couple 15 Interest to yourself and to Julie, but also then to South
16 names of engineering firms when you called up here in December? 16  Dakota?
17 A. When I got the verbal news the recommendation was 17 A. Yes.
18 going to be for deferral, I talked to Eric on the phone and he 18 Q. Do you believe that there is unappropriated water for
19  gave me a couple of names, and I'm not sure I have those, it 19 that well that you are proposing and that you have applied for
20 was s couple of engineering firms and he told me, you know, If | 20 to be able to actually utiiize water without drawing down the
21 I wanted to contract my own sngineering study, I was sure 21 aquifer?
22 welcome to, 22 A. Ido, for both wells, not just one.
23 Q. And why -- to your understanding, would It have been 23 MR. RUMPCA: Thank you. I have no other questions at
24 avallable for this hearlng today to present to the board If 24 this time.
25  they would have done it? 25 CHAIRMAN FREEMAN: Mr, Benson, do you have any
. 101 103
1 A. I highly doubt it, but I didn't check on it. I 1 questlons?
2 thought about chacking on it, but than I stumbled onto the 2 MR, BENSON: Na.
3 Roger Hansen, just by going on the Internet, looking at area 3 CHAIRMAN FREEMAN: Mr. Hagen?
4  water permits and doing tha research kind of that I'm probably 4 MR. HAGEN: No.
5 not real quslified to do; it took » long time to navigate the 5 CHAIRMAN FREEMAN: Mr. Osborn?
6 Web site, but then I found the -- or I found the Rogar Hansen ] MR. CSBORN: No, sir,
7 report and it's 5,000 feet from where I am applylng for and 7 MR. HULT: No.
8  It'sIn basically the same time frame and it looked fike they .B CHAIRMAN FREEMAN: Mr. Stevens?
®  come from two different states. So I didn't feel thera was a 8 MR. STEVENS: No.
10  reason to spend mare money on anothar engineering report. 10 CHAIRMAN FREEMAN: Mr, McCarty?
" Q. And so when we look at the application lists, you are 11 MR, MCCARTY: I don't have any questions.
12 on the top, you are the top two actually; so you didn't 12 CHAIRMAN FREEMAN: Ms. Bast?
12 actually jump in line after getting word of the deferral, 13 MS. BEST: Yes, | have something.
14  correct? 14 CROSS-EXAMINATION
15 A. No, I did not, 15 BY M5, BEST:
16 Q. And you are here before the board because your 16 Q. I want to understand this time frame, Mr. Peterson.
17  livelihood depends on this. 1T  You became aware of the Roger Hansen, the water permit had been
18 A. Absolytely. 18 granted to Mr. Roger Hansen when?
19 Q. The actual benefit to having or to being able to 19 A. Ican't hear you, ma‘'am.
20  irrigate jand, do you see that there's an actual public benefit 20 Q. Wwhen did you become aware that a permit had been
21 to being able to efficiently farm the farm ground? 21 granted to Mr. Roger Hansen?
22 A. The demand for food, fuel and fiber Is sver 22 A. Well, I became sware when he started Irrigating this
23 increasing, and that's why we have commodity prices where we | 23  summer because he's right next door to me, but then I
24 hava It, because we didn't happen to ralse a big crop in the 24  researched it on the Internet as to when It was officially, you
25 United States last year. I think not just me but all of these 26 know, given to him,
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1 Q. So he jumped the gun on the Irrigation permit? 1 A.  But when the engineering report comes out, It has a

2 A. Pardon me? 2 recommendation of spproval, deferral or denlal, and before the

3 Q. He jumped the gun on the Irrigation permit, he 3 advertising you know what the recommendation is from the

4 irrigated before he was authorized; is that what you are 4 engineer.

5 saying? . 5 Q. Now, are you -- are you saying -- you aren't saying

6 A. I'm not saying that, no. 6 that you would have had a chance to -- that if -- never mind,

7 Q. You saw him irrigating in -- 7 S0 you will not be using additional water with that additional

8 A. This summer, 8 18 acres?

] Q. BUL then you did the research later and found out that 9 A. With amending tha water permit at my home place, 1
10 on September 18, 2012, the Chief Engineer had recommended 10 won't use any additional beyond what's appropriated to me.
11 approval of a water permit for Mr. Hansen? 11 Yes, I will use more water than Irrigating the 115 acres, but I
12 A. That's what I found on the Internet, yes. 12 won't excesd what's approptiated to me at 230 acre feet.

13 Q. So you didn't know on September 18, 2012, whether Mr, 13 Q. You are saying that because the maximum potential
14  Hansen had a permit or not? 14 amount of acreage or maximum potentlal amgount of water you can
1§ A. No, I had no reason to check whether he had a permit 15 apply per acre, Is this where you are going, the volume of
16  or not. 16 water, you won't -~
17 Q. You saw he was Irrigating? 17 A. Based on our history, we are pumping 1 think it's 730,
18 A. Isaw he was irrigating. 18  plesse don't hoid me to this, but I think it's 735 gallons per
19 Q. And so in reliance on that, you went ahead and applied 19  minute and that's adequate to cover the 133 acres on my soil
20 for a permit and put earnest money down on the McMurchle 20 type. It may not be adequate if I was on sugar sand or another
21 property? 21 soil type, but history has proven to us that actually this year
22 A.  Not fust solaly on that. I am the first ons that's 22 1 pumpad about 12 hours of each day. I trled to purnp at night
23  sver been denled In our area; so that was reaily the last of 23  to conserve more water and not lose water to evaporation; so if
24  our concern on whather we got a permit or not. 24 I can keep up pumping 12 hours a day, I know I caﬁ keep up with
25 Q. S0 you assumed a permit would be granted because your 25 24 hours a day on our soll type. '
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1 nelighbor was [rrigating? . 1 Q. Now, but the fact is you will be using more water than

2 A. Absolutely. Well, and we all are irrigating. There's 2 you have been using.

3 been several systems that have been built recently In our area. 3 A. Than I have been using, that's correct.

4 ‘ We are not tha only two by any means. 4 Q. And you applied for 40 acres, but you are saying today

§ Q. Your time line indicates -~ your time line indicates 5 nowit's only 18 that you need?

€ that Mr. Roger Hansen applied for a permit and then 60 days 6 A. Yeah,

7 later he got the permit? 7 Q. Because of the pivot.

8 A. That's according to the Internet. I looked at his 8 A. The net incraase Is 18 acres over what we are already

% records on the Internet and that's the date that the State 9 appropriated for,

10 shows recelving the application Is 7-20 and the engineering 10 Q. The DENR -- I'm trying to picture this. You are

11 reportis dated 9-18, 11 negotiating on the McMurchie property, you are buying

12 Q. That doesn't account for any time that would have been 12  irrigation equipment, you are calling the DENR, They didn't

13 spent then advertising the permit or allowing for petitions to 13 promise you they would grant you a permit, did they?

14 intervene or holding a possible hearing, would It? 14 A. They did not.

15 A, No,itcdoesn't. 15 Q. Okay, so the problem Is we don't know if granting you
16 Q. And in fact your parmit, when you applied for it, you 16 a permit would cause diminishment in water in this aquifer,

17  applied 9-26-12 and if Mr. Hansen were to ook on the Internet, 17  okay? You are saying -- you are not saying you want to -- that
1B he would see or we are seeing here today that the 18  you are -~ that you want the water even If it causes harm to

19 recommendation on your permit was 12-11-12, correct? 19  others, are you?

20 A. That would be correct. 20 A, No,I'mnot.

21 Q. And that's not 60 days, it's 76 days. 21 MS. BEST: 1don't have anything else.

22 A. Okay. 22 CHAIRMAN FREEMAN: Does the board have any questions?
23 Q.  And the additional time is associated with 23 EXAMINATION

24 advertising, aliowing for people an opportunity to Intervene 24  BY MS. DIXON:

25  and going to hearing, correct, till we get here today? 25 Q. Mr. Chalrman, 1 do. On GP Exhibit 2, page elght, just
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1 Ithink point of clarification on the time line. Item number 1 Mr. Peterson. Do you have any other witnasses?
2 four at the mid page says that Mr. Hansen's permit was approved 2 MR, RUMPCA: No, Mr. Chairman.
3 on October Sth. Is that the same permit you were talking about 3 CHAIRMAN FREEMAN: This might be an appropriate time
4 that he had approved on -- you belleve to be approved on 4 totake a 10-minute break. Iwant to let everybody know that
5 September 18th? §  this board as a rule does not go for long evenings. We find
6 A. Forgive ma, ma'sm. You gotta speak up. 8 that people make mistakes when they get tired, We have been
7 Q. I'msorry. Exhibit 2, page eight, 7 here since eight o'clock this morming, so has the staff. A lot
8 A. Exhibit 27 8  of you have been here for a while. [ want everybody to have a
9 Q. It's the big, thick Hansen, 9 fair opportunity to have their say, but 1 want you ta know we
10 A. That must be an engineering report. 10 are not going to go late tonight and If we have to carry aver
1" Q. It's from the Hansen's application. 11 to tomorrow morning, if we need to do that. So why don’t we
12 A. OQkay. Yap. 12  take a 10-minute break.
13 Q. Page eight? 13 MS. BINEGAR: {on't go outside because the doors are
14 A. Correct, 14  going to be locked.
15 Q. In the first list at the top of the paga, item four. 15 (Whereupon, the hearing was In recess at 5:28 p.m.,
18 it says date of approval was October 9th; so that's the date 16 and subsequently reconvened at 5:38 p.m., and the following
17 you were referring to here and believed to be September 18th. 17 proceedings were had and entered of record:)
18 A, Right. 18 CHAIRMAN FREEMAN: I have talked to the board counsel
19 Q. When in fact it was October 9th. 19 and a couple board members, and in my judgment, I don't think
20 A. The date that I am referring to is when ths engineer's 20 it's fair for you folks and for everybody to feel like they
21 report was stamped recommending approval. 21 need to rush through things, speed things up. In any event,
22 Q. Recommending appraval, okay, 22 even if we got through the testimony, we still have clasing
23 A. Sowhen he actually was granted his water permit would | 23 arguments, we have potential rebuttal testimony and the beard
24 nhave been after he went through the public petfod of 24  needs to deliberate.
25 advertising and alt of that. 25 | don't see there's any way possible we can do that
108 111
1 Q. And it would have had ta have gone through this board; 1 without actually rushing through it or either trying to make
2 s that correct? 2  decisions when everybody 1s worn out. What I would like to do
3 CHAIRMAN FREEMAN: If it's not opposed or they don't 3 is if there are applicants who cannot be here for some reason
4 want to bring it to our attention, they just approve it. 4 tomorrow morning at eight o'clock, to let you folks go aut of
5 MS. DIXON: Thank yau. So It went through this board 6 order, 50 to speak, and try and get that part done tonight and
6  on October 9th; Is that what you are saying? f{ don't know if 6 then tomorrow morning start at 8:00 rather than at 8:30 and
7 it matters. T give everybody a falr chance. So is there an applicant who Is
8 Q. (BY MS, DIXON} Do you know If Mr. Hansen's permit was 8  on my list to make a statement, testify, who wauld Hke to do
9 opposed? 9 ttonight? Mr. Hagen. Tam assuming that's acceptable with
10 A. Iam not aware that It was. I assume not since -- T 10  everybody. 1 guess I don't need permission. 1 would like It
11 guess I don't know. I can't tell you v;:hether it was or not. 11 to be acceptable to everybody, Come up here, she will have to
12 Q. But you said he was watering in the summer of 127 12 swear you In, Mr. Hagen.
13 A. Yes, he was, 13 MR. McCARTY: Before he starts, my consideration of
14 MS. DIXON: Thank you. 14 the applications are really two groups, one by Mr, Peterson,
15 CHAIRMAN FREEMAN: Any other board members? 16 the remainder of them thereafter, that may be different. If 1
18 EXAMINATION 16  did not come back tomorraw, would I be allowed to submit a
17  BY MR. HOYT: 17  closing argument, brief closing argument In writing and get it
18 Q. 1think your counset had Implied or perhaps stated 18 up to you tomorrow morning right away?
19 that the listing here, I'm sarry, I don't know Iif you have 19 CHAIRMAN FREEMAN: If you got it to us tomorrow
20  that, that the listing on the report would Indicate that your 20 morning, yeah, that would be fine, we would certainly put that
21 applications are the earliest in tme. Do you know that to be 21  Inthe record. I'm assuming that would be acceptable.
22 afact? 22 MR, HALLEM: Argument would be argument before on it
23 A. Yes,1do, 23 unless one of the parties objected on it, You sald It would be
24 MR. HOYT: Thank you, 24  appropriate acceptance on it.
25 CHAIRMAN FREEMAN: Any other questions? Thank you, 25 MS. BEST: No objection.
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1 MR. HALLEM: Without any party doing It, it wauld just 1 have a problem that threatens the water for wells and for water
2 need to be here in time for consideration on it and you would 2 companies, that we would have to modify our use of the water.
3 need to make arrangements so the board has it for 3 We have also spent quite a bit of time with the
4 consideration. Then what we would do s we would make it 2 4 electrical company, rural electrification, to see about putting
8 part of the record. It wouldn't be an exhibit, but it would be § lines in so we can run the equipment. Any further questions?
8  part of the record to be incorporated with it. The chalr would 6 CHAIRMAN FREEMAN: Let's see. Mr. Rumpca, do you have
7 make that ruiing and have it be part of the official record so 7 any questions?
8 if something came up, it would be an equivalent of you B MR. RUMPCA: No guestions.
9 testifying, or excuse me, making statements at the conclusion 9 CHAIRMAN FREEMAN; Mr, Benson? Mr, Osborn?
10 of the evidence. 10 MR. OSBORN: No.
1 MR. McCARTY: Thank you, 1 CHAIRMAN FREEMAN: Mr. Hult?
12 CHAIRMAN FREEMAN: Mr. Hagen, she will need to put you 12 MR. HULT: No,
13  under cath. 13 CHAIRMAN FREEMAN: Mr, Stevens?
14 Thereupon, 14 MR, STEVENS: No.
15 BRUCE HAGEN, 15 CHAIRMAN FREEMAN: Mr, McCarty?
18  called as a witness, being first affirmed as hereinafter 16 MR. McCARTY: No.
17 certified, testified as follows: 17 CHAIRMAN FREEMAN: Ms. Best?
18 MR, HAGEN: Bruce Hagen from Sioux Falls, South 18 CROSS-EXAMINATION
19  Dakota. My wife and I have land entitled Bethel Trust and the 18 By MS, BEST: .
20  Cleland Trust, that's C-L-E-L-A-N-D. I first became interested 20 Q. Wwhat's the 1985 to 2000 something study?
21 inirrigation in 1967 after several years of drought in the 21 A. Ma'am?
22 state of lowa. We had a couple of farms with grave! pits on 22 Q. What is the 1985 to 2000 something study that you
23 It; so 1 applied for permits to irrigate, and the natural 23  quoted?
24 resources called me and said you got 100 people going against 24 A, It shows on a graph that there was a surplus of water,
25  you so you better get a lawyer. Well, 1 went and talked to a 25 that we had more coming In than we had going out.
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1 lawyer. He dign't know as much about Irrigation as | did; so ! 1 Q. You are talking about the DENR testimony that Ken
2 represented myself. Every farmer in the area and every town 2 Buhler provided?
3 thought I was going to drain the entire county sa there would 3 A. Right,
4 be no water. Anyway, they granted me my permits, then it 4 MS. BEST: Thank you, Nothing further.
§ rained for 19 vears, | never had to irrigate. I'm hoping that 5 CHAIRMAN FREEMAN: Any questions by the board?
6 happens again. 6 EXAMINATION
7 My wife and I decided to irrigate last summer. We 7 BY MR, HOYT:
8 started researching the possibility in the month of July and we 8 Q. Do you know the dates of your applications?
9  dug several test wells, actually five in total. One we found 9 A. Tha dates of the application were In October, I
10 water at 33 feet, 7 feet to 33 feet; one we found water at 229 10 believe. We dug the test wells and then we had to wait for the
11 to 257 feet; and one, 139 to 169 feet; and one 168 to 207 feet. 11 report to coma back to see whether we had a viable well in
12 One farm we hit granite at 207 feet; so we decided not to go 12 order to proceed.
13 any farther. But we ordered equipment, we were supposed to 13 MR, HOYT: Thank you.
14 have four units delivered In the month of February. 14 EXAMINATION
15  Fortunately they haven't held me to that obligation, but we 15 BY MR. COMES:
16 have spent a lot of money applying for the permits and digging 16 Q. Mr. Hagen, have you made any -- have any expenditures
17 the test wells, 17  on the irrigation equipment yet?
18 And I'm consldering the fact that a lot of this water 18 A. No. But we have ordered the equipment and It was
19 runs out of this aquifer into the Missourl River; Is that 19 supposed to be delivered In February, and then he advised me
20  correct? We lose some surplus water, it goes into the Missouri 20 they put a moratorium on new permits.
21 River so we have a deficit from the aquifer running away from 21 Q. Any expenses on the electrical?
22 us, and the fact that the 15-year study from 1985 to 2000, 22 A. No, But we did research through the REA.
23 let's see, 2008 showed a surplus of water rather than a 23 MR. COMES: Thank you.
24 deficiency; so I'm wondering if there could be some way that 24 A. Anything else?
25  permits could be granted with certain limitations that if we do 26 CHAIRMAN FREEMAN: Thank you, Mr, Hagen. Appreciate
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1 it. Anyone else want to testify? Yes, Mr. Benson, 1 Thereupon,
2 Thereupon, 2 MICHAEL STEVENS,
3 DONALD BENSON, 3 called as a witness, being first duly sworn as hereinafter
4 called as a witness, belng first duly sworn as hereinafter 4 certified, testified as follows:
5 certified, testified as follows: b MR. STEVENS: I just wanted to touch on one of the
6 MR, BENSON; 1am here on behalf of my son and 8 permits that | filed. I believe it's 7600-3 in reference to
7 grandson. Idon't know, I looked down this line, there's a few 7  being, quote, jumping on the bandwagon, beings I'm one of the
8 gray haired ones that sometimes you would wonder why you keep 8  later filers instead of one of the earlier ones. On this
9  going, But anyway, our application, on page seven of this 9 particular permit, I'm working with Pau! Shoebeck. I wish all
10 report shows we are in the first seven that applied is the way 10 neighbors could get along as well as him and I do. He has an
11 I understand that, and we are straight west of Hurley three 11 80-acre parcel that he Is currently permitted for. He would
12 miles In that finger or leg that goes up there, Above it is a 12 like to irrigate his, he contacted me wondering if I would be
13 fancy colored picture, which would kind of indicate that to me, 13 interested in irrigating mine. [ said I would, what do you do?
14 the way 1 interpret that, is the Nigbrara feeds into this where 14 I went about getting a water permit.
15 our well would be pretty much so, and there has none been 15 Ahead of that, talk about spending a littie bit of
16 denied in the Niobrara and the fella that's here in regard to 18 money to get ready for this, we spent close to $50,000 putting
17 Swan Lake, the Niobrara west of my house flows into the Turkey 17  drainage tile underneath the land so as not to harm it with
18  Ridge Creek many places, artesian wells and stuff, and that 18  things that you could pump on top, don't food It, different
19 Turkey Ridge Creek runs right through Swan Lake. 1 don't know. 18 things like that. Also in works with the electrical company.
20 We are irrigating, have irrigated for 36 years five 20  In the meantime, from starting the project till today, they
21 and a half miles west of Hurley and we are In the Turkey Ridge 21 informed me they could now put electricity in $12,000 cheaper
22 aquifer, which Is a very shallow aquifer. | think probably we 22 than they could have back in September when we started this
23 _are the only ones that are irrigating out of that well. But we 23 process. So as far as costing money, we are somewhat in the
24 raised some 220 bushel corn. A mile east of my house the young 24 same boat, but yet I would not like to be considered that. Is
25  fella never combined the corn. To me we talk a iot In Plerre 25 it Mr. Mlller?
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1 2bout economic development, but I don't know anything bigger in 1 MR. McCARTY: McCarty.
2 economic development in agriculture and that's the engine that 2 MR. STEVENS: As far as being thrown in all the same
3 pulls this whole state, than Irrigation. Thank you. 3 basket, | was not notified of any protest by the 25th of
4 CHAIRMAN FREEMAN: Thank you. Just a moment, Mr, 4  February against mine. If you are fillng for something against
6 Benson. There may be questions. Mr. Rumpca, § Swan Lake, I would just as soon be excluded from that.
8 MR. RUMPCA: No questions, 6 And Mr, Peterson stated that It would definitely
7 CHAIRMAN FREEMAN: Any questions? Mr, Stevens? 7 affect his livelihood. If it affects his livelihood, 1 think
8 MR, BENSON: They all want to go home, too. B it goes to just plainly state it affects everybody's
] MR. McCARTY: I have no questions. 9 livelihood. Thank you.
10 MS. BEST: I have nane, thank you. 10 CHAIRMAN FREEMAN: Any questions?
" CHAIRMAN FREEMAN: Does the board have any questions? | 11 MR. RUMPCA: No questions.
12 EXAMINATION 12 CHAIRMAN FREEMAN: Gentlemen, any questions? Mr,
13  BY MR. HOLZBAUER: 13  Benson? Mr, Hagen?
14 Q. . You have been irrigating 30 years you say? 14 MR. McCARTY: No questions.
15 -A. 36 yenrs ago we started, 1976. 18 CHAIRMAN FREEMAN: Ms. Best?
16 Q. You have a permit and you irrigate from that -- 16 MS. BEST: None.
17 A. Ihave apermit and we have irrigated for 36 years and | 17 CHAIRMAN FREEMAN: Does the board have any questions?
18  that's on a different farm than thete, all together different 18 Thank you, Mr. Stevens. Appreciate it. Mr. Osborn, would you
19  place. It's only two and a half miles away, but it's In an 19  like to ~~
20 absolutely different .aquifer. It's a shallow aquifer, but it's 20 MR. OSBORN: I can make a quick statement.
21 treated us good. 21 CHAIRMAN FREEMAN: Our whole purpose is so that you
22 MR, HOLZBAUER: Thank you, 22 don't have to make a quick statement, If you want to make a
23 CHAIRMAN FREEMAN: Thank you, Mr. Benson. Mr. Osborn 23  slow statement, that's okay with us, too,
24 3nd Mr. Hult, Mr, Stevens, any of you all want to go now? 24 MR, OSBORN: [ am okay with a quick statement.
25 MR. STEVENS: 1 have just got a couple statements, 25 CHAIRMAN FREEMAN: Come on up, then.
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1 Thereupon, 1 MS. BEST: None.
2 OARRELL OSBORN, 27 CHAIRMAN FREEMAN: Does the board have any questions?
3 called as a witness, being first duly sworn as hereinafter 3 MR. HOYT: Just a clarification. You referred to the
4 certified, testified as follows: 4 29 as test wells. Are those the same as the observation wells?
5 MR. OSBORN: Just a question on the wells that are out L MR, OSBORN: Yes, the observation wells, yas,
8  of the test wells, there's 15 out of the 29 that were putled 6 MR. HOYT: Thank you.
7 down; so there's 14 out of 29 that were actually higher. I did 7 CHAIRMAN FREEMAN: I do have one question I want It
8 the math one day on that and the net down was, If I'm correct, 8 clear on the record. If your permit is granted, you intend to
9 .67 feet was the net down on the averages on that. 1dld the 9 use It for irrigation?
10 math on your test wells, and I could stand to be corrected, but 10 MR, OSBORN: Absolutely.
11 that's very close, if it's not accurste., 11 CHAIRMAN FREEMAN: Thank you. Irrigation for farming
12 The 15 wells that are down, are they In the TM water, 12 opurposes?
13  that green area that you outlined, the yellow green area you 13 MR, OSBORN: Absolutely, yes.
14 outlined around the rural water wells, is that where most of 14 CHAIRMAN FREEMAN; Thank you. Mr. Hult, would you
15  the test wells ara down? ' 16 ke to present?
16 CHAIRMAN FREEMAN: You can't really ask questions of 16 MR, HULT: Are we coming back tomorrow?
17 him, but I think I saw a thumbs up. 17 MR, HALLEM: Yes.
18 MR. OSBORN: Okay. That's my question and I guess It 18 MR. HULT: ¥'m riding with Mr. Peterson; so I'll
19 kind of alludes to if the rural water, if that's where the 19  probably be here in the morning.
20 wells are down because of the drawdown you get from when .you 20 CHAIRMAN FREEMAN: Diane, so we have a general Idea
21 are running a well, the rural water wells are running 24/7 and 21 about tomorrow, you are going to have rebuttal?
22 you get a pretty significant drawdown, and this could be 22 MS, BEST: Very short I think at this point, I know
23 leading to some erroneous test well or we are not getting 23  that's kind of -- it's not really saying anything, but yeah, we
24  enough recharge or to get an accurate read on those test wells 24  will try and keep It short and we will have one witness, 1
25 in that area, the rural water we!ls just about have to be shut 25 believe.
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1 down for an extended perlod of time to get an accurate read on 1 MR. RUMPCA: Can we break for just a second? Some of
2 that drawdown, which it's not possible to do that. 2 these folks car poaled together; so they are making the
3 I'm just -- this is part of the gray area you are 3 decision on whether or not to testify tonight versus tomorrow
4 taiking about, Ken Is talking about on recharge, and agaln, get 4  onif they have a ride home. So I know I drove separate.
§ an accurate read in that area, But most of the rest of the 14 5 CHAIRMAN FREEMAN: We will take a couple minutes; we.
6 out of 29 wells have actually increased, you know, and so I am 6  will just stick around.
7 just questioning the data, and Ken, you have questicned your 7 {Whereupon, the hearing was In recess at 5:58 p.m.,
8 own data. I'm not trying to shoot you in the foot here, 1 8 and subsequently reconvened at 6:03 p.m., and the following
9  appreciate all the work you have done and you have been very 9 proceedings were had and entered of record:)
10  fair, and I'm just -- because of the drawdown In the wells, you 10 CHATRMAN FREEMAN: We will take Mr, Hult's testimony
11 know, is this truly accurate? And you have sald yoursaif you 11 before we shut down tonight and then we will proceed, we will
12 were trying to Improve on your data and to get a more accurate 12  start tomorrow, unless you have something to present.
13 read on this. So that's my only point, 13 MR. MCCARTY: No, I'il submit something and have It
14 where my wells, where my well would go in, I'm below 14  here before 7:30.
18 the Nicbrara aquifer, I'm south of 18, Most of the walls 15 CHAIRMAN FREEMAN: we will begin tomorrow with
18  around me have a higher reading, that's my point. T think 18  rebuttal.
17 everything has pretty much been said. Thank you for your time 17 MS. BEST: Okay. | am hearing that they have one more
18  and patience. . 18  witness and I have one more witness; so If there is any thought
19 CHAIRMAN FREEMAN: Thank you. Just a moment. Any 19 about finishing testimony and then sending the lawyers to write
20 questions? 20 briefs and deciding this in May, I'm okay with that, but I'm
21 MR, RUMPCA: T have no questions. 21 going to be here tomorrow anyway; so I am just throwing It out,
22 CHAIRMAN FREEMAN: Any questions, Mr, Benson? Any 22 CHAIRMAN FREEMAN: I think we ought to declde it while
23  questions, Mr. Hult? Mr, Hagen? Mr. Stevens? Mr. McCarty? 23 it's frash in everybody's mind, At least that's my thought on
24 MR, MCCARTY! No questions, 24 it Mr. Hult.
25 CHAIRMAN FREEMAN: Ms, Best? 25 Thereupon,
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1 JEROME HULT, 1 off the shoot Il tell you this, the actual numbers you seg,

2 called as a witness, being first duly swomn as hereinafter 2 the highest number is the Iatest application that come In so

3 certiiied, testified as follows: 3 you know the priorities looking at those 17 numbers on your

4 MR. HULT: I am Jerome Hult, I farm by Davis, South 4 agenda.

§ Dakota, My story Is a little different, I guess. I've got 5 MR. BJORK: Mr. Chairman, It seems we don't have a map

8 more of a water problem, my problem Is too much water, put it 68 that shows the --

7 that way. Iam living right next to the Vermillion River, you 7 MS, BEST: Subject to check. We will get you a table,

8 probably heard the Vermillion River does flood a lot and you 8 we want to make sure we got that right.

8 tend to lose a lot of crops, but last year was a really good ] MR. BIJORK: Ms. Best, [ don't think we have in our
10 year, I mean, I got the crops In and what did they do, they 10 packet a map that shows the second batch of applications, where
11 fried, and It would have been an excellent beneficlal year to 11 they are.
12 have Irrigation. As you are comblning and watching all the 12 MS. BEST: We will provide additional maps.
13 zeros on the monitor, things start golng that It's time to 13 CHAIRMAN FREEMAN: With that, we willl see everybody or
14  irrigate. 14  some of you tomarrow morning; some of you drive carefully,
15 And [ started looking Into It and appiled for the 15 {Wheraupon, the hearing was In recess at 6:08 p.m.,
18  permit, did some research, as Gary dId, and didn't think there 16  and subsequently reconvened on Thursday, March 7, 2013 at 8:00
17 would be a problem. As time went on, I too —- I decided to 17 am)
18  purchase a used Irrigator because of the fact there Is some wet 18
18 years, there Is some fiood years, you are not going to use It 19
20  every year. It's baslcally for the dry years, you would like 20
21 togetacrop on adry year. And I purchased a used irrigator, 21
22  got it home, actually put one tower up and got a |etter on 22
23 December 15th and [ quit untll this Is decided. That was my 23
24 story. 24
25 CHATRMAN FREEMAN: Any questions? 25
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1 MR. RUMPCA: I have none, 1 CERTIFICATE
2 CHAIRMAN FREEMAN: Gentlemen? Mr. McCarty? 2
3 STATE OF SOUTH DAKOTA )

3 MR. McCARTY; None, ) ss.

4 MS. BEST: Nothing. 4 COUNTY OF HUGHES )

5 CHAIRMAN FREEMAN: Does the board have any questions .

€ of Mr. Hult? 5 1, Carla A, Bachand, RMR, CRR, Freelance Court

7 MR. HOYT: One or two. Had you driited any test wells 6 Reporter for the State of South Dakota, residing in Plerre,

8 or done anything other than purchase the Irrigator? 7 South Dakota, o hereby certify: _

9 MR. HULT: No, I didn't because I'm surrounded by 8 That I was duly authorized to and did repart the

9 testimony and evidence In the above-entitled cause;
10  other wells, other Irrigators. 1 am surraunded by other wells 10 I further certify that the foregoing pages of this
11 sothere's plenty of -- there's water there, elther the Upper 11 transcript represents a true and accurate transcription of my
12 or Lower, and I'm right next to the river. 12 stenotype notes.
13 MR. HOLZBAUER: What aquifer are you going to go after | 13 Dated this 6th day of June 2013,
14 to get the permit? 14
15 MR. HULT: weli, all of us are the Upper, yeah. ::
16 MR. HOLZBAUER: Upper Vermillion, okay. 17
17 CHAIRMAN FREEMAN: Anything else? Thank you, Mr.
18 Hult. Appreciate it. And we will reconvene at eight o'clock 18 Carla A. Bachand, RMR, CRR
19 tomorrow morning. Thank you to those who aren't going to be Freelance Court Reporter
20 here tomorrow morning and we will hopefully have a decision. 1¢
21 MR. HOYT: 8efore we conclude, may I make a request of 20
22  Ms, Best or Mr. Buhler or Eric? Could we get the dates of the :;
23 applications or at least a priority order, priority ranking 23
24  tomorrow? 24
25 MS. BEST: The actual numbers that you see, just right 25
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BUHLER BY BEST

(Whereupon the following proceedings were had, to wit:)
(DENR Exhibit Nos. 4 through 6 marked for identification.)

CHAIRMAN FREEMAN: We'll call this back to order,
and we will begin where we left off yesterday, which I think
we had concluded the testimony, so we will have rebuttal.

Miss Best?

MS. BEST: Thank you. I will call Ken Buhler at
this time,

CHAIRMAN FREEMAN: And just for the record, Ken,
You are still under oath.

EXAMINATION BY MS. BEST:

Okay, Ken, at the close of yesterday's hearing, the Board
asked for a couple of different items, and one was a copy of
all the permit applications that were being heard here

today. I mean a copy of a list of the date they were filed.

Correct.
And did you prepare a list?

Yeah, I did. TIt's a list of the permits, when we received

them, when the report was completed, when the chief's

. recommendation came out.

Okay, and on the - I just handed you DENR4. Is that the
list?

Yes.

And on our DENR 4, there's a little handwritten note by

permit 76 - 7609-3. Can you explain what that handwritten

Stephanie Moen & Assoc. (605) 995-0955 130
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BUHLER BY BEST

note is.

When I was putting the list together, I couldn't find that
permit, and at the end of the day, it turns out that permit
was ultimately changed to Parker/Centerville, so it was
essentially withdrawn, although technically not withdrawn.
At any rate that permit is no longer - isn't an Upper
Missouri application.

MS. BEST: Move admission of DENR 4.

CHAIRMAN FREEMAN: Any objection, counsel?

MR. RUMPCA: ©No objection.

CHAIRMAN FREEMAN: DENR 4 will be received.
(DENR Exhibit No. 4 offered and received in evidence.)
(By Ms. Best) Okay, Ken, also the Board asked to make sure
that they had available to them a list or a map that showed
the permit applications, and I'm handing you DENR 5. Did
you prepare that?
Yes. As a matter of fact, I think Mr. Buhler commented that
the second set of applications didn't show up or weren't on
the map, so there - Exhibit 5 is - it's actually a blowup
of - it would be slide 15 from my Powerpoint presentation
that shows all of the applications.
Okay, and DENR 5 shows two different colors for the
applications.
Correct. The - the diversion points labeled in black are

the old - were the first set of applications, and the

Stephanie Moen & Assoc. (605) 995-0955 131
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BUHLER BY BEST

diversion points labeled in red were the second set of
applications.

MS. BEST: Move admission of DENR 5.

- CHAIRMAN FREEMAN: Any objection?

MR. RUMPCA: No objection.

CHAIRMAN FREEMAN: 5 will be received.
(DENR Exhibit No. 5 offered and received in evidence.)
(By Ms. Best) Okay finally, Ken, during the testimony
yesterday, you were cross-examined, and during
cross-examination, you actually put up a slide that had not
been in the Powerpoint previously admitted into evidence, so
I wanted to get that cleared up. I'm going to hand you
what's marked DENR 6, and could you tell us what that
document is.
DENR 6 is a - is a map of the aquifer - of the Upper
Vermillion aquifer - Vermillion Missouri aquifer showing all
of the proposed diversion points that - that the Board has
in front of them now; in addition to that, all of the water
rights and water permits from the aquifer - the existing
water rights and water permits from the aquifer color coated
by use.

MS. BEST: Okay. Move admission of DENR 6.

CHAIRMAN FREEMAN: Any objection?
MR. RUMPCA: No objection,

CHAIRMAN FREEMAN: 6 will be received.

Stephanie Moen & Assoc. (605) 995-0955 132
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BUHLER BY BEST

(DENR Exhibit No. 6 offered and received in evidence.)

MS. BEST: Again I'll hand out copies to the Board.
I'm going to examine the witness a little bit more about
this.
I need to say Exhibit 6 also includes the areas that we've
identified declining water levels. It's similar to what's -
I believe it's "I" in your report.

MS. BEST: 1I'll wait until it's passed out.

CHAIRMAN FREEMAN: The original is up here.
(By Ms. Best) Okay, Ken, looking at Exhibit 6, there is sort
of a bright blue colored dot in the lower right-hand side of
the - lower left-hand side of the aguifer. What's that
bright blue dot?
That bright blue dot was the location of the Roger Hansen
permit where the Hansen property's permit, which was the
last permit that was - was approved out of the Upper
Missouri, and so during cross yesterday, I brought up this
slide showing where the Roger Hansen place was in relation
to the other - to the other permits from the aquifer.
Okay, and then the - just to refresh the Board's
recollection from yesterday, what's the bright green color?
Is it --
Again, the greenish color is the areas of the aquifer in
which the observation wells in those areas are showing

declining water levels.
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BUHLER BY BEST

Okay. And then the rest of these - all them numbers are the
permit application numbers, correct?

Correct.
Okay, and black again is the --
Again, black was the original set of applications received
and then Y is the - the W is labeled with red or the second
set of applications.
Okay, and there was some questioning yesterday, Ken, about
the observation wells. Are the observation well readings
accurate?
Oh, yes. If by "accurate" do you mean do they accurately
reflect the aquifer? Yes, they do. We're getting enough
readings where we're reading these observation wells every
other Qeek throughout - well, from May through October.
And, you know, there was some question about "what
happens if they're pumping or not pumpiﬁg"? Well, we're
getting enough readings over the course of the past 30 years
that that comes out in the wash whether they were pumping or
not pumping. So they are representative and - and, you
know, something to poté they are throughout - most of our
readings are coming through the irrigations - made during
the irrigation season.
So if they reflect pumping, they would reflect pumping not

only of rural water systems but also of irrigation systems.

Their total pumping, ves.

Stephanie Moen & Assoc. (605) 995-0955 134
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BUBHLER BY BEST

You heard testimony yesterday, Ken, did you not, about the
pumping by rural water system wells might somehow skew
observation well analysis? Did you hear that testimony from
one of the witnesses?

Yeah, and that kind of was what we were talking about a
little earlier whether the well was pumping or not pumping.
We're getting enough measurements that were designated
pumping or not pumping, and the rural water systems aren't
pumping 24-7, and - you know, and so we're seeing what's
happening with the aquifer not necessarily just their
pumping.'

Okay. And on map - on Exhibit No. 6, Ken, you identify
where the rural water system wells are located?

The - there's a legend on the left-hand side, lower left
side of Figure 6, in which I color-coated each of the water
uses. As you can see, the bright blue one is for rural
water system use. You look for the bright blue dots on

the - on the map.

The upper left-hand corner of the aquifer, the little
finger up there, has - is TM Rural Water System's diversion
points. and kind of in the center of the right hand area of
declining water levels, there's some blue dots, and that's
South Lincoln Rural Water System's diversion points.

MR. HOYT: Mr. Chairman, if I might just for

clarification, I mislabeled, then, your indication of the

Stephanie Moen & Assoc. (605) 995-0955 135
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BUHLER BY BEST

Could you tell me where that is.

THE WITNESS: The Hanson permit is an eighth of an

*inch from the bottom line of the aquifer, 16th of an inch

from the bottom line of the aquifer. It's kind of a new age

kind of blue thing.

use.

MR. HOYT: Okay, I interpreted that to be a future

THE WITNESS: 1It's not the dark blue; it's the

aqua-ish blue.

(By Ms. Best) I'm glad you cleared that up, because I think

I had used "light blue" or "bright blue" to discuss Hansen,

but it's the - it's the next darker blue color that is the

rural water system.

The real blue is rural water system; this aqua-ish thing is

the Hanson.

So, Ken, is it fair to say the observation wells in the

area, the larger area where there's a downward trend or

seeing declines in those observation wells, they're not only

rural water systems but also significant irrigation?

That's correct.

MS. BEST: ©WNo further questions.

CHAIRMAN FREEMAN: Thank you. Mr. Rumpca?

MR. RUMPCA: 1I'll keep it limited to the rebuttal

testimony today. Thank you.

/77
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BUHLER BY BEST

EXAMINATION BY MR, RUMPCA:

I was having trouble following. We talked about which ones
were actually on decline. Does the map actually show us
which wells are on decline here?

The areas in -

It's not the dots; it's the shaded.

Correct, correct. The dots are diversion points of existing
appropriations. The W - the little vellow Ws are proposed
diversion points by the applications in front of the Board,
and the ~ the ugly color is - there are two zones, and those
are the zones in which our observation wells are showing
downward trend in levels.

So it would be consistent with Mr. Mathiowetz's testimony
yesterday that the - that we're not actually seeing the
downward trend below the green areas but rather up here?

We don't have any observation wells documenting a downward
trend outside of those areas.

And then with regard to Mr. Hansen's, we peinted that out as
ugly down here; that would be Roger Hansen's. But Gary
Peterson’'s application, as we pointed out in the other slide
yesterday, should actually be south more and due west of

Mr. Hansen's and not north at all, correct? And that was
Just a - an issue that you had said when you were putting it

into the computer system didn't allow you to put it straight

west?
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BUHLER BY RUMPCA

That's correct. The diversion points, the W for 7441-2 and
7442-3 should - should be directly west. It's a quarter
mile too far north of where it's supposed to be. That's the
way I brought it up.

And then actually the one that he's asking to amend that
there already is an existing bank, that actually goes south
even of Roger Hansen's, correct?

Yeah. I think it's a guarter mile south.

And you indicated that the - it's just the observation wells
that you're testing during the irrigation season? 1Is it

just the observation wells that are tested during the

irrigation season?

That's all we're testing, yes.

And do you agree that those numbers would - are lowered
during the irrigation season due to the pumping?

I don't know that you can - I don't know whether it
coincides with the pumping or is due to the pumping.

Do the wells - does the aquifer recharge during sort of the
off-season whefe we're not actually pumping?

That's my point exactly. The aquifer recharges primarily
this time of year on - you know, uﬁtil mid-June. And then,
if you will, we're borrowing from that recharge the rest of
the year, and so the water levels decline throughout the
year. Whether it's caused by the pumping or is coincidental

to the pumping is a 64,000-dollar question.
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BUHLER BY COMES

So then you would agree that if you were to actually test
the wells at this point right now today, it would likely
just be higher than what they were at when you tested during
the irrigation system.
I don't think you could do that today. I think you coula do
it in May and get it but not today. |
So at some point prior to the next season of irrigation use,
you'll see them recharge.
Yes, sir.

MR. RUMPCA: I have no further recross.,

CHAIRMAN FREEMAN: Does the Board have any
questions?

MR. COMES: Mr; Chairman, I have a few guestions.
Thank you.

EXAMINATION BY MR, COMES:

Ken, I was - could you maybe touch on for me again - and
maybe you mentioned it yesterday - what triggered the more
comprehensive study in your December 2012 report versus

the - versus the September 2018 - excuse me — September 18,
2012, report by Mr. Mathiowetz. Just kind of explain what
triggered this to get a more comprehensive look at that.
I'll try to. At the conclusion of the September 18th review
by Adam, we - we had some consternation over the review - we
being Adam and I reviewing that - in that, the average

annual recharge number was something like 220ish -
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BUHLER BY COMES

approximately 220, The average annual irrigation withdrawal

from Cla
So
average.
average
picture
aquifer
looking
the few
the - it
that the
numbers.
And
recognit
increase
of "let’

So

y County was just over 500.

with the numbers we had available at the time,
annual recharge was going to be - was exceeded by
annual use. So taking into account the whole

that we had - there's the potential for a Niobrara

connection inducing more water from the Niobrara and

at the observation wells and saying, you know, with

observation wells that we looked at at the time,
looks like - it looks like we need to look at the -

observation well data does not support the recharge

SO going with the observation well numbers with the
ion that - that we do have a potential for an
d recharge, we - if you will, we erred on the side
s give them this permit," but the flags were up.

then about November 14th, I assigned the next

permit, which was the Gary Peterson permit, to - to Joe

Stonesif

Clay Cou

e€r to do a review and said when Adam reviewed Jjust

nty, the numbers didn't work, you know, if you can

use that terminology; the numbers didn't add up.

So

let's look at the entire aquifer. And, typically,

this Board looks at things by aquifer basis anyway. And

let's look at the entire aquifer and see if - see if our

numbers

get any better looking at the entire aquifer, and so
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BUHLER BY COMES

Joe did a real quick and dirty - you know, thorough numbers
thing and came back, and the numbers - we now went from a
300-acre foot or so deficit to something like a 2,000-acre
foot deficit. And that's when - that's when we went from a
yellow flag to a red flag. Did I answer that?
Yeah, it does. Thank you.

Another question: you had mentioned, I believe, that

the recommendation is for the deferral and then there will

be some additional study of this that you - you, I think,

testified or that you worked with the geologists, you know,
upstate geologists, you talked with their staff and that you
will be recommending some more study of this aquifer which
may affect deferrals in the future.

| First, if I didn't get any of that right, please let me
know. But my main question is: what kind of time frame are
you anticipating for a study to be completed so - so a more
thorough -~ a sufficient knowledge is gained about this
aquifer to take action on these permits?

We're committed to - we want to have this thing taken care
of so that anybody that wasn;t able to irrigate this year
because of the deferral, if we're able to recommend
approval, they can be irrigating in 2014,

And then I just have one other more specific question

related specifically to Permit Application 7442-37

Yes.

Stephanie Moen & Assoc. (605) 995-0955 141




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BUHLER BY COMES

It would be the Gary Peterson. He had provided,

Mr. Peterson I believe, testimony that - and commentary that
this is related to an existing water right 5908-3?

5982-3,

Okay. I'm trying to understand - Peterson had talked about
what T would refer to as maybe amending this permit - he
maybe even used those words - amending his permit, the
5982-3 permit, to include this extra - I think he referred
to probably 18 acres or so, but that’'s not really an

option -‘is that correct - because these need - that's an
additional water right; that would require its own separate
permit. 1Is that correct?

You're exactly right. Well, he called it an amendment. It
is new water, and so new water needs a new permit,

And the question I had to follow up that is: can he - can he
get a new water permit just for the amended acres or can -
and then retain the existing permit, or does it all have to
be together with an entirely new permit?

598 - 5982-3 isn't on the table. Nothing that this Board
does today would affect 5982-3., The additional acres is
additional. 1It's a brand new permit. It's more or less an
aside that we're using the same well, but the - so they are

separate. If I was following you right, you were wondering
the tie between the two.

Right.
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BUHLER BY COMES

There is no tie between the two of them.
So if 7442-3 is deferred, Mr. Peterson would still be able
to irrigate under 5982-37
That's correct.
With a smaller acreage.
With his current acreage.
Current permit.
Right.
MR. COMES: I think that answers my questions.

MR. HOYT: Mr. Chairman, I'd like to follow up on
that line of questions.

EXAMINATION BY MR. HOYT:

Have we not at times, Mr. Buhler, entertained a change in
delivery point within - in using the same water right? It
seems that we have had some flexibility in dealing with a
water right and its delivery point or its use.

Yes. There is that flexibility to change - change diversion
point. I - I think that we can amend a permit by adding a
diversion point as long as there isn't new water, new
acreage. You start talking increasing a diversion rate or
increasing acreage, then it becomes a new permit, a new
appropriation. So yes,'there is that latter two that you
suggested.

I'm not sure I see the logic in that position. TIf, in fact,

the water usage proposed is within the - the terms of the
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BUHLER BY HOYT

water permit, why would we make someone apply for a new
permit to change the configuration of his delivery?

Because we deal with and the Board deals with actual water
use. We - we actually have two numbers, a paper number
which is appropriation and the - the actual use number that
we deal with with looking at availability of water.

The actual use number would change by irrigating more
acres. Again, if the application were 12 inches per year by
irrigating 18 more acres this year than last year, that
would be 18 additional acre feet of water used.

If a user had, for an extended periocd of time under a water
permit - water right, used an application rate of 8 inches
annually, which was, let's say, 50 percent of his
authorization and he increased that by 10 percent so that
he's now using 60 percent of his authorization, are you
saying - are you saying he - he cannot do that because of
his past history of use?

No. |

Well, then if Mr. Peterson stays within his authorized use,
though he irrigates a few more acres, 18 acres, why are we
being so inflexible when he stays within the parameters of
his authorization to take water, which is what we're
concerned about, right, the amount of water withdrawn from
the aquifer?

I - I think our biggest concern as staff is the precedence
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BUHLER BY HOYT

that would establish and the - if you will, everybody could
Just - I mean, statutes say "you get 2-acre feet of water

per acre."” That's - that's the paper appropriation. Nobody

.uses 2-acre feet per acre. If they did, it would probably

be a waste of water in violation of water law. So if we
were going to say "you're allowed 2-acre feet per acre" -
I'm not answering very well.

If you would look on my report on Page 8 - I'm going to
try doing it this way - Table 3 of Page 8, there are four
columns. The second-from-the-last column is the
appropriation. In 2011, we had to appropriate 29,280.%-acre
feet of water to pump 5615-acre feet. If we were to say
“everybody can pump" - you know, and so we are - we are
going with actual water use. 5916 is how we're figuring
whether there's any aquifer water available.

That - what would happen if - if we said "you, sir,

have 40 acres. You get 80-acre feet" and he says "“on a 40,

I'm only putting on 40-acre feet so I want 40 more acres

because on paper I got 80," that's going to put us all the
way up to - you know, ultimately that would put us up to
using the entire appropriation, and water law courts have
affirmed - everything has said, you know, "we're going with
actual use rather than appropriation.” It's the idea of

the --

And I understand that, Mr. Buhler, but on the other hand, if
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BUHLER BY HOYT

it was an extraordinarily dry year or whatever the
circumstances were that created the situation and, that
particular year, they pumped exactly what the appropriation
was, would there be any illegality to it?

No, sir,.

But I think, just to back up, would you agree that this
Board has entertained changes in delivery points and has
exercised some flexibility in working with farmers or

ranchers in the configuration of their irrigation systems?

Yes, sir.

‘Mr. Buhler, when - and I'm sorry; I'm - I'm always a step

behind you so I was trying to catch up yesterday with your

shading of the - what I'll call the impaired regions of the-

agquifer.

Okay.

And I did not realize that your testimony was that, outside
those regions, that recharge exceeded withdrawals. Isn't
that what you later said?

That's correct. RAgain, 15 of 29 observation wells show
declining water wells. Those 15 are in the shaded areas in
the exhibit. I think you got 6 there.

Yeah.

The remaining 14 observation wells, 14 of 29, are in the

rest of the aquifer that's not shaded.

Yes, and I'm sorry; I missed that point yesterday. And
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BUHLER BY HOYT

that's why we went through that exercise examining wells in
the Hansen report - observation wells in the Hansen report
and the one which you show closest to the Peterson
application.

You had indicated in response to my question about the
observation well closest to the Peterson application that it
did show, of course, that recharge exceeded withdrawal in
the aquifer as measured at that observation well. Okay, 80
was it?

I think it's CL-80K, yes.

And when I asked "well, wouldn't that indicate that in that
area of the aquifer, there would be water sufficient for the
Peterson application," you indicated that the Board had a
policy to look at the entire aquifer. And later then we saw
in the Hansen application and report that only those
observation wells in the proximity of the Hansen proposed
well wefe considered. 1In fact, I think the report indicated
the observation wells in Clay County.

I think that included some of - I believe that the
Mathiowetz report included the two observation wells - two

or three observation wells up in Turner County in addition

to the Clay County.
Excuse me; just a moment.

Yeah, that also included TU-77M, TU-78E, TU-80H and TU-80TI

up in Turner County.
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BUHLER BY HOYT

Well, in any event, it was not a representation of the
northern part of the aquifer, then, was it?

That is correct.

So it would appear that, based on staff selection of
observation well data in this report to the Board, we have
based our decisions on the - on the conclusions that might

be drawn from those observation.wells.

Yes.
So that a pdlicy, as you may have referred to it yesterday,

of considering the entire aquifer, while that policy may be

true, a decision might be based on data from less than the

entire aquifer,

Yes, sir,

I don't know whether this was covered yesterday, but let me
just ask for confirmation: were either ofVMr. Peteréon's
applications 7441-3 or 7442-3 opposed, contested?

No. Not only were neither of these permits opposed, but we

didn't receive current petitions in opposition in their use

in any of the applications.

MS. BEST: Wait a minute.
We do have a petition from Swan Lake agreeing with the
deferral recommendations or - yeah, but nothing - not
opposing - not opposing approval of those.
(By Mr. Hoyt) Yeah, so if it were not for the concern about

the aguifer that has been raised, these applications would
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BUHLER BY HOYT

have been most likely approved by the chief engineer
pursuant to delegated authority of the Board?
Likely. Likely, yes.

I mean, if it --

Well, I'm going to say "likely"” but only because, remember,
we didn't review these applications for impairment to
existing rights. We looked at the four criteria available
heécessary to approve the permit, decided that we had an
issue with the availability of unappropriated water and
didn't move to Step 2, which was the impairment of existing
rights, but --

Well, in my recollection of proceedings, sir, or
applications for water rights that have been brought before
the Board, most generally there's a qualification to protect
prior rights, and I don't know, Mr. Buhler, if I recall an
instance where we have denied a permit on the basis that it
would interfere with existing rights.

Sir, what you just said was the "but" that I was going to
include on the "it's likely that," you know, we didn't get
there, but it's likely that we would have been able to
recommend approval of these for exactly the reasons you
gave.

And, again, I'm sorry to be redundant here, but the flow in
the aquifer in the upper - Upper Vermillion Missouri

aquifer, could you again indicate that directional flow?
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BUHLER BY BJORK

To the south-southeast.

And the Peterson water rights are at what end of the
aquifer?

About as far south as you can get.

But not quite to the Lower Missouri?

I don't believe they're at the Lower Vermillion Missouri

level.
Nor are they in the merger point between the two aquifers?
I don't believe so.

MR. HOYT: Thank you, Mr. Chairman. I have no
further gquestions.

CHAIRMAN FREEMAN: Any other Board members?

EXAMINATION BY MR. BJORK:

1 seem to have conflicting questions. First of all, is it
my understanding that the courts had said that we'll use
annual average recharge and discharge to determine the
quantity of water that may be available for use in the
aquifer?

That's how I'm interpreting it, yes.

Okay, then in the case of the Hansen permit, we diverted
from that; in that, we used our well data instead because it

didn't match with what we found in the discharge and

‘recharge data. Or am I misleading myself on that? Didn't

we indeed find --

Yes. 1Indeed the courts in the Hines decision said "okay,
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BUHLER BY BJORK

when you're looking at 46" - I'm an engineer not an
attorney, but I think that it said "you're going to look at
average annual recharge and average annual withdrawal."

The Hanson County dairy thing - decision said "you need
to compare average annual recharge and average annual
withdrawal;" however, Water Management Board rule
74-02-05-07 says "the Board shall rely on observation well
data to determine whether unappropriated water is available.A
Doesn't that put you in kind of a tough spot?

I think it gives us two tools to deal with - to use.

Wait a minute. Which one is right?

I think we have always told this Board, told anybody that's
ever asked, anybody that's ever listened, the reason why we
have 1553 observation wells out there is because they don't
lie. That's the stuff we - those are real measurements.
It's what's really happening. We don't need to argue about -
“was the right number used in this assumption to get this
recharge estimate."

And I - and I have a tendency to agree with you on that,
because given the situation, if you look at Table 3 that you
just showed us, if we go by annual average recharge and
discharge and, like Mr. Hoyt said, we have a perfect storm
worst case scenario and everybody uses - if we based all of
cur applications on average annual and worst case scenario

occurs where we need it all, we're going to be in - we're
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BUHLER BY BJORK

going to be pumping water unlawfully because we will be
above what we've allocated, won't we? We will allocate
eventually more than what we have if we use only the
average.

I'm sorry; I didn't track that.

Well, that's where I'm having trouble too, because the
énnual average thing just doesn't fit for me, but I gquess
maybe that's my own problem I have to deal with.

But one other guestion, then - and I believe you talked
abou£ it yesterday - if we have drawdown, apparently, in one
portion of the aquifer up here in the ugly green color,
wouldn't that indeed indicate to us that there may be a
drawdown, although the wells don't indicate that, within the
entire aquifer because it's all connected?

I think I'm almost connecting with you with the exception of
when you said "although the wells don't show it." We

start --

The wells in central part don't show a decline.

They haven't shown it yet. If we want to say "they haven't
shown it yet," I would agree.

At this point, the ugly green color on figures - on
that figure is where we've got declining water levels. I
don't know whether those water levels are going to stabilize
if the - if rural water systems, for example, start pumping

at a constant rate rather than increasing their rate. I
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BUHLER BY BJORK

don't know whether those declining water levels are because
that's near the edge of the aquifer and we've got some -
being on the edge of the aquifer kind of exacerbates
drawdown issues or whether that ugly green color is because
we have a water short area, and that water short area is
going to continue to expand until the drawdown cone from
that area, cumulative area, is large enough to capture water
from a largé enough area to accommodate that use.

Is it going to take the entire aquifer to accommodate
that? You know, is that water - is it going to turn out
that that green area covers the whole aquifer because the
whole aquifer's water short started here? That's the
question.

But in answer to your first thing, I want to continue
on that. I think that you're - the guandary between the
courts say one thing and the.Board rule says another, we've
Just looked at that and said "that means we owe you two
analyses. We owe you a set of numbers, and we owe you an
observation well as well."

Should we, however, decide to go with the observation wells,
can we be sued? I mean, this is a legal question I probably
shouldn't have asked.

MR. COMES: Any decision can be appealed, so any
decision the Board makesvcan be appealed.

(By Mr. Bjork) Let me get off this line of questioning. I
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kind of wasted myself on this. The Parker/Centerville, are
all the wells in this - that I see on this map into the
Upper Vermillion Missouri?

Figure 6 or Exhibit 6, yes, all of the diversion points on

there are Upper Vermillion.

Do we also have wells into the Parker/Centerville?

Yes.
Irrigation wells?
Yes, they're irrigation wells. T think there's a municipal
well or two and, of course, observation wells.
MR. BJORK: Thank you, Mr. Buhler.
MR. HOYT: Mr. Chairman, I'm sorry.

MR. HOLZBAUER: If you want to follow up on that,

go ahead.

EXAMINATION BY MR. HOYT:

Well, as it relates to the court decision that we're now
following that we've used averages.for recharge and
withdrawals, wasn't that a different case than Hanson County
dairy?

No. That was the Hines decision.

Yes. It seems to be my recollection of the Hanson County
dairy case - and I haven't read it within the last year or
SO - was that simply that our record was not good on the
recharge of the aquifer; in fact, I'm - I think we had some

real question during the hearing about whether that recharge
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BUHLER BY BJORK

had ever been established. And so I believe that decision
said "you'd better establish the recharge for the aquifer."
But yesterday, Mr. Buhler, I - T asked you whether,
because we're in a 2000 deficit between recharge and
withdrawals - that is, withdrawals exceed based on the
calculations that you - that you made - I said "should we
cut off the junior priorities from their withdrawals in
order to bring the aquifer into balance, recharge and
withdrawal"? And you said no, that the 2000 was actually
insignificant, as I recall. I'm wondering about that
position.
I don't recall saying the 2000 was significant.
I'm sorry; let me bring that question back to you then.
Yeah,
We're 2000 out of balance based on the calculation that
yields the highest recharge rate and your withdrawal rate
and the development of the future use and so forth. 1In your
conclusions, you indicate - in Conclusions 12 and 13 that
the withdrawals could be 7900-acre feet per year while the
recharge rate in Conclusion 11 is 5836, so we're out of
balance, which, of course, is the point of your testimony,
the point of your deferrals. Should we be taking any action
because of that? Yesterday you said no.
I'll say no again today. The reason why I'll say no is the

recharge estimates - I feel pretty good about the withdrawal
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BUHLER BY BJORK

estimates. I think the irrigation question in your stuff is
good data. Recharge estimates? They aren't, if you will,
state of the art, state of the science estimates. I think
that once we study this and come up with, like, a computer
model, we're going to come up with more accurate recharge
numbers, and I think we're going to find better numbers, you
khow, that - we're using tﬁe best numbers available, best
information available to come to this Board, and I say "this
is recharge with the best information available."

I wish there was better available. When there is
better available, I don't - I think that — I think we're
going to find that we aren't going to have a 2000 deficit,
but I don't have anything to bring in front of the Board
right now thét says that we - these are the best numbers
that - I like the observational stuff better. I can
rationalize what - we have some areas with declining water
levels, but that might be something besides - that we're -
that we're overdrafting the aéuifer.

We don't need to pull the plug on anything right now.

The observational data in general says "let's work with

‘these numbers on recharge." So that's why I would say it

would be premature to say "based on these numbers, let's do
a water control area,” that sort of thing it.

MR. HOYT: Excuse me, Mr. Chairman. You've been

patient, and I'll try to be brief.
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BUHLER BY HOLZBAUER

(By Mr, Hoyt) I'm recalling from your report, I believe,
that there are 1.8 million pius 200-some thousand acre feet
of water in this aquifer, so with the 2000 deficit - I think
you responded yesterday - it's going to take us hundreds of
years to dry up the aquifer. So it's not a position of
placing the aguifer in jeopardy. 1It's refining our
estimates of recharge rate, particularly the recharge rate,
and that's why you're suggesting deferral.
Spot on. That - that is exactly what I wish T would have
been able to tell you a half hour ago.

MR. HOYT: Thank you, Mr. Chairman.

CHAIRMAN FREEMAN: Leo?

EXAMINATION BY MR, HOLZBAUER:

Yeah, that helped me a little bit there, being an old farmer
not being an educated lawyer or an engineer. It looked like
to me that if one or two - I'll just say one; I'll just say
Mr. Peterson come in, because he was the first one to come
in for this permit and he was the only one. There wasn't 17
of them. He got the permit and away we go. But since there
was a flurry of 17 permits, we éaid "Whoa. We'd better hold
back here and find out - before we open that big flood gate,
we'd better find out what the possibilities are."” So that's
why we put a deferral of the whole works until we know. Is
that kind of, in a nutshell, an old farmer's thinking idea

of what really happened here?
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BUHLER BY HOLZBAUER

That's really close. The only --
Or not what happened, what's happening.
The only - the only little difference there is: when
Mr. Mathiowetz wrote his report, we got yellow flags. On
November 14th, I assigned the Gary Peterson report 7441-3 to
a different enginee:,kJoe Stonesifer, and said "we got a
yellow flag off the last time we looked at this. You look
at this and see if you can come up with anything better.”

While he was looking at it - we had singled out
Peterson's already at that point, "You look at this and see
what happens." And it didn't take very long to say, "yeah,
Adam was right." And that's when the flurry came in. So
there's that little intermediate step, just to be
technically right.

MR. HOLZBAUER: Okay, thank you.

EXAMINATION BY CHAIRMAN FREEMAN:

Mr. Buhler, are you in a position at this time to say on the
record whether or not the granting of these permits would
interfere with existing water rights - would or would not?
I believe at this time I could say with the standard well

permit application that we put on every ground water permit

“that said that - that says the order of this permit shall

control its withdrawals so he doesn't cause adverse impact
on adequate domestic wells. With that permit qualification,

there would not be an impairment of existing rights. At
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BUHLER BY FREEMAN

this time I can‘t tell you the likelihood of us having to
enforce that qualification} but with that qualification on,
I would be able to say that.

And my second question is: what was advertised and the
public was giyen notice of was the chief engineer's
recommendation to defer these 17 permits?

Yes, sir.

And we, of course, have no knowledge of whether or not there

would have been any opposition, had the engineer recommended

approval.
Yes, sir.

CHAIRMAN FREEMAN: Thank you.

MR. HOYT: Good point.

CHAIRMAN FREEMAN: Miss Best?

MS. BEST: I have nothing further. I'm going to
point out that I do intend to call a secoﬁd rebuttal
witness. I'll have to call the chief engineer.

CHAIRMAN FREEMAN: Mr. Rumpca?

MR. RUMPCA: Thank you.

EXAMINATION BY MR. RUMPCA:

A point of clarification: you probably had tried to touch on
it yesterday. And did you indicate that there was a Joe
Stonesifer who had actually started a report on Peterson?
Yes, on November 14th. And by November 19th, we had - Joe

had looked at it, ana by November 19th, we conferred on it
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BUHLER BY FREEMAN

and said we - we can't go down that - this road.
So then it was not until - if you had received
Mr. Peterson's application on the 26th of September, it's
your testimony that a report was not even - or engineering
study was not even begun until November 14th?
That’s when - yeah, right about the November 14th.
And you did - did Mr. Stonesifer complete a report?
No.
You indicated that it's your policy that you basically have
two tools to use in your determination as to whether or not
to approve or disapprove or defer it and you stated that was
both the administrative rule and statute?
No. I think the statute - administrative rule is - yeah,
they're the same. I mean, the administrative rule is
promulgated from the statute.
The administrative rule allows you to look at well data, and
what we learned from Mr. Mathiowetz's report was that he
looked at the locaiized well data, and your explaining of
the statute allows you to look at the entire aquifer to come
to the éonclusions that estimated discharge exceeds
recharge. You're saying there's two teools that you can use
to come to your conclusion, correct?
Yes,

MR. RUMPCA: I have no further questions.

MS. BEST: 1I'm sorry; I'm going to have an
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BUHLER BY FREEMAN

additional question here.

EXAMINATION BY MS. BEST:

Can - the guestioning here, the application for Petersons
was filed on - I mean, counsel here went into some testimony
from yesterday. The application was filed on September 26,
2012. Did or did not the application - I mean, this is
making it look like it appeared the application sat around
from September 26, 2012, until November 14, 2012 before
anybody at DENR looked at it. Is that - that's not
accurate, is it?

It's not inaccurate.

Pardon me?

It's not inaccurate.

So Joe Stonesifer - Joe Stonesifer looked at it and
approached you on 11/19 - when you say he didn't =--

Oh, yes, yes.

And previous to that, he had done some analysis and had not
written up a study yet --
Right, right.
-- or written up a report?
Yeah, he got started on it probably on‘the 14th.
But he had done some analysis?
Right. On the 14th to the 19th.
MS. BEST: I just wanted to make sure.

Nothing further from Ken. I do intend to call chief
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engineer.

EXAMINATION BY MR. HOYT:

Just one question that might be answered with a yes or a no.
Do you know whether the Hansen application 7383-3 and 7383-4
were opposed, contested?

No.

They were not contested or yéu don't know? I didn't ask the
question very well.
I do not believe they were opposed. I believe that they
were approved through the authority grant of the chief.

MR. HOYT: Thank you.

CHATRMAN FREEMAN: Any other questions? Thank you,
Mr. Buhler. Miss Best?

MS. BEST: Thank you. 1I'd call Garland Erbele,
chief engineer.

CHAIRMAN FREEMAN: Were you sworn in yesterday,
Garland?

THE WITNESS: I was not.

GARLAND ERBELE called as a witness, having

been first duly sworn
testified as follows:

EXAMINATION BY MS. BEST:

Garland, you are the chief engineer appointed to make
recommendations to this Board; is that correct?

That is,

And you are a registered professional engineer, correct?
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Correct.

And you have how many experience - how many years of
experience in the water field?

Well, I've been chief engineer for 13 plus years.

And previous to that, you have experience in --

This July will be 35 years of water exXperience.

Okay. Can you tell the Board why an application would come
in on September 26 and the ground water staff would not be
able to work it in to their analysis - or work an analysis
in until several weeks later?

The - I think there's - there's - last summer - last summer
really going into fall with the drought that South Dakota
has experienced in the last year, high commodity prices that
we have, the impact that's having on land prices, the
Department started receiving a tremendous number of
applications for water - new water permits. In fact, I have
a chart here that I intended to pass out later today, but it
shows that - that in 2012, we issued 172 permits. We
received - that's irrigation permits. We received 335
irrigation permits.

So if you do the math, that tells you that we had a
significant backlog of applications that we weren't able to
process by the end of the year. That trend has continued
into this year. We received 106 applications in January.

February through the beginning of this week, we received
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another 106. So the Department had a tremendous number of
applications on hand that we're trying to process.

The - going back to your guestion there, it was simply
a matter of logistics for us. We weren't able to get to all
the permits as quickly as we normally would.
This 335 applications, so that we have some perspective on
it, what does that compare with from, say, 2 years ago?
On average we'll process a hundred to 110, 120 permits per
year.
And so it’'s - so it's clear to the Board, the analysis in
this case was not - it was - it was begun later, but is it
in any way more - is it in any deficient as compared to

those analyses that you would see in - 2 years ago or any

other time?

Not at all,

You're recommending that the Peterson permit that - for the
additional 18 acres be deferred. Is that consistent with
the past practice of your recommendations to this Board?

It is.

And have you actually had situations before where people
have come in and said, "look. I want a pefmit. I know I
6nly use part of this water permit, but technically,
legally, I'm authorized to apply 2-acre foot per acre to
land. I want to use that top half of it that normally isn't

used, some of that, and apply it over to some other ground"?
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Have we had that happen before?

You know, as - as water becomes more scarce in South Dakota

‘and we see aquifers becoming fully appropriated, we're -

finding irrigators becoming very ingenious in their effort
to find new water. And the appropriation that allows them
2-acre feet per acre seems like a very logical place to find
that water. |

As you know, the permits all appropriate 2-acre feet .
per acre of water. What, in fact - that means that on any
given year an irrigator can apply 24 inches of water. Now,
we know for fact that that doesn't happen. On average
across the State, wé're probably going to see somewhere
between 6, 8, 10, 12 inches depending on where you are in
this state in terms of average application of water. That
number is important, because that number is the number we
use in determining whether an aquifer is fully appropriated.

The Hines decision told us that if we used average
annual recharée, we have to use average annual application
rate to calculate when an aquifer is fully appropriated. If
we opened up a can of worms that we're allowing them to
utilize this unused water up to 2-acre feet of water there,
that changes the whole dynamics of how we determine when and
where water is used.

If we start using 2-acre feet appropriation amount,

then I can say - I haven't looked at the numbers and I can't
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Say every single aquifer in the state is - but I can
guarantee you that just about every agquifer in the state is
fully appropriated at this point.

Now, that conflicts with the stétute that said we need
to place water at a maximum beneficial use in this state,
and this Board has determined that in order to place water a
maximum beneficial use in this state, we're going to use the
actual water use fiqures as opposed to the appropriatedl
amount. So that's really the basic, the logic, the
reasoning behind doing that.

I want to make sure that it's understood then: today when we
look at actual use for calculating the average withdrawals
in the withdrawal/recharge analysis, we look at the amount
that is actually used, but what you're saying is that if the
2-acre feet is sitting there as sort of a future use or
also-used area where farmers are going to start using more
acreage, we really ought to consider the 2-acre feet per
acre as what the actual withdrawal is when we do the
recharge/withdrawal analysis; is that correct? Am T
summarizing that correctly?

I mean, what irrigators are‘trying to do is they're saying,
you know, "look. My permit for appropriation is based on 24
inches of water. I only applied" - I'll take it easy here
in the math. "I only applied an average of 12 inches per

year, so I should have an additional foot of water there
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that I can use someplace else.

Well, using that other foot of water someplace else is
going to be an increase in water. Remember now, we're
looking at the whole period of record when we calculate
water use for an aquifer. So all of a sudden, we start
allowing these irrigators to take that unused 12 inches of
water and start applying that someplace else, we're, in
essence, going to be increasing and probably doubling our
water use in the aquifers, so, you know, that's going to
throw the water use and water recharge calculation
completely out the window.

To your knowledge, has the Board denied a request like this
in the past?

Yeah,

And can you refresh their recollection as to who it would
have been?

I'm not - I don't recall - the Riverside Colony came to us
several years ago with a - with this fact - exact example
wanting to do that. I'm not familiar with all the details,
but I know essentially they wanted to use that unused
portion of their appropriation, and this Board said no.
Now, Garland, there's a map that's been presented by Ken
Buhler of your staff that shows you where he basically
mapped what the observation wells were showing as a downward

trend area in this aquifer. Now - and, of course, the
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recharge studies would show a decline and then this
downward - but the downward area in the maps is just where
these observation wells are showing it. Why not just defer
or deny the permits in the areas where the observation wells
are declining and then go ahead and recommend granting the
rest of the permits?

I don't think there's really a basis to do that. The - the
statutes require that we look at recharge 6f the whole
aquifer, compare the water use of the agquifer rather than -
we can't - I mean, I have no way to know where to draw that
line. I can't say "this guy we can épprove. That guy we
can’'t." If we're going to be piecemealing aquifers, it's
going to be a very difficult task for us to start drawing
that line.

After hearing the testimony of all of the parties and
questions asked of your staff by the Board, have you ~ have

yYou changed your recommendation with respect to these

permits in any aspect?

I think it‘'s important that the Board recognize that - that

we're not opposed to the use of this water. 1In fact, we're
trying to figure out how we can award the permits, but the
fact of the matter is we're also required by law to make the
numbers work as far as recharge and water reuse - or water

use, not reuse - excuse me.

So all we're saying here is that our recommendation is
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to defer the permit to give us an opportunity to study this
thing so that we can gain additional numbers to look more
closely at what the actual values are.

We know there's additional recharge coming in from the
Niobrara aquifer. We don't know how much that is. We've
set out a scope and a plan of work to try to find those
numbers. We're committed to come up with that so that these
permittees that want to irrigate can do that next year, but
at this point, we don't have the numbers and the data that
tells us we can award these permits,

MS. BEST: No further direct.
CHAIRMAN FREEMAN: Mr. Rumpca?
MR. RUMPCA: Thank you.

EXAMINATION BY MR. RUMPCA:

Just to clarify, the policy we talked about, the
administrative rules allowing the local wells and then the
Statute, said to provide for the entire aquifer to be looked
at. Do you agree that both of those are tools that you can
use in making your decision?

Certainly.

With regard to use, GP Exhibit No. - the one that shows the
summary use, he - I'm going to hand you what's been marked 1
through 6. I believe his is on GP No. 3, and we have on
Page 2 there his use. And that's for the agquifer that we're

asking - or the - excuse me - the well that we're asking for
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the additional use on. So he's had that from 1997 to

present, ~-

Um-hmm.

-- and the total amount that he's been appropriated versus
the total amount that he's used - he's actually used

17 percent of what he's appropriated. Would that throw a
yellow flag to you when you looked at somebody's water use?
If I loocked at just these numbers here, probably not, but
when we look at - when we do an evaluation, it is - it is
broader than just a single irrigator, so in the evaluation
of - in a broader context, we did start to see flags arise
with these evaluations.

But if you're looking at strictly his numbers and his track
record, that would not throw up a flag.

Just looking at this data on Page 2 here, no.

And do you take into consideration, when somebody applies,
their soil types on where, specifically, they are located?
Not as a rule, no. I mean, they're --

Do you believe that it has - that it impacts tﬁe amount of
water that they actually need to utilize?

Does it impact?

Yes.

Oh, absolutely.

So if we have different scil £ypes up north in Turner County

as compared to what we have down under Clay County, some -

Stephanie Moen & Assoc. (605) 995-0955 170




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ERBELE BY RUMPCA

if you have better soil down in Clay, you may not actually
need to utilize as much water due to the soil type, correct?
That's correct.

We had looked at the actual line between the north and the
south, and my understanding it was drawn in 1982.

When you say "line between north and south,"” you're talking
about Upper and Lower Vermillion aquifer.

Yes, I am. Thank you.

I think that was the testimony.

And - well, do you - do you know why the line was drawn
where it was drawn?

Based on aquifer studies. I think the testimony yesterday
was that the - it has to do with the merger of the Upper
Vermillion Missouri and the Parker-Centerville into the
Lower Vermillion Missouri. In that transition zone there,
that's where the line gets drawn.

Do you know if it considered the recharge from the Niobrara
aduifer when they considered that line?

I can't answer that.

But you did testify that you are aware that there is
recharge - we know that the Niobrara is recharging along
that western side of --

That's correct. We know that - that the Lower Vermillion

Missouri aguifer receives recharge from the Niobrara aquifer

~along that western flank, and that's precisely what - we
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don't have an idea of how much it is, though. That's
precisely what we want to study here in the coming year
because it does impact the amount of recharge to that

aquifer,

MR. HALLEM: You said QLower Vermillion" in your
response.

THE WITNESS: Excuse me. It should be "Upper."

MR. HALLEM: Thank you.
(By Mr. Rumpca) Are you aware of deferrals or - on any water
applications out of the Niobrara aquifer?
There are no applications on deferral status at present on

the Niobrara.

MR. RUMPCA: Thank you. I have no further
guestions.

CHAIRMAN FREEMAN: Board have any questions?

MR. BJORK: Mr. Chairman, I do have - I do have one
scenario that I'd like to throw out and - in an attempt, I

guess, to kind of cover the Board.

EXAMINATION BY MR. BJORK:

If we take a particular aquifer, if we use annual average
recharge and discharge to approve permits in that particular
aquifer and, in‘using that methodology, we reach a fully
appropriated aquifer based on the average annual recharge
and discharge and then we run into the perfect storm of 2 or

3 years of drought, which is - could certainly happen here,
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and these users use the fully allocated amount of water that
they have instead of this average, having allocated these
permits based on an average, won't we then begin mining the
aguifer?

Absolutely. What - what - and that's exactly the reason we
use the average is we know that over our period of record,
there are years when it's dry where our water use on an
individual year certainly exceeds our recharge, and for that
particular year, you are mining water, but we also know that
during periods of wet weather, our water use is very low,
and that’'s wheré we're going to recharge that aquifer. And
On average, over a period of records, we're looking at
comparing the average annual recharge with average annual
use. You've got a puzzled look.

No, that’'s fine. That's what I wanted to hear. Let me ask
another question. It wasn't an intent of mine, but I'll ask
it anyway. Why was the Hansen - considering we had so many
applications at this time - 300-some odd you said - it seems
to me that the Hansen application was done in a timely
manner. 60 days?

Yeah. I think that's an important -~ the Board understand
that, what happened there. Really the sequence of the
events and the timing of the applications coming in is
critical, I think, to how we evaluated this whole process.

Now, your Hansen application came in, I think, sometime
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ERBELE BY RUMPCA

in July. You know, it happened to be when we - when we
could get to it right away. You know, it wen£ in, evaluated
it, and that's about the same time when our backlog started
building. And then we got into fall, and We had a backlog
of applications we were working on, and we had this cluster

of additional applications from - for that aquifer and - you

know, in looking at how to best maximize our time and be

most efficient, we said "let's just visit this whole cluster
here and evaluate them as a whole as opposed to an
individual application."

MR. BJCRK: Okay, thank you.

CHAIRMAN FREEMAN: Any other questions of the
Board? I do have one, Garland.

EXAMINATION BY CHAIRMAN FREEMAN:

Correct me if I'm wrong, but when you get a request for an
irrigation permit, it is specific to the area described in
the application.

If I understand your guestion, that's correct.

All right.

I mean, it is specifically for a location, a spot, in a
aguifer?z

And a specific number of acres.

That's correct.

And you cannot amend that permit to include additional

acres.
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ERBELE BY FREEMAN

That's correct,

You have to apply foi & new permit.

That's correct. Increase is a new permit.

Yeah, but now, can you move the acres? ILet's say my permit

is for 115 acres and I specify this quarter. Can I come in

and amend my permit --
You can do that.
-- to change my 115 acres to another quarter?
That's correct.
And you can amend a different diversion point as well.
Change of diversion point is also amended.
But you cannot amend to increase the number of acres.
That's correct.
CHAIRMAN FREEMAN: Any other questions?
MR. BJORK: Mr. Chairman.

EXAMINATION BY MR. BJORK:

Does statute say that, when you grant a permit for so much

water, you also grant the permit for so many acres?

Correct.

Do they go together?

Correct.

CHAIRMAN FREEMAN: Any other questions?

MS. BEST: I have none.

CHAIRMAN FREEMAN: Thank you. Any other rebuttal
testimony?
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MS. BEST: None. Thank you for your patience.

CHAIRMAN FREEMAN: Do you have any other rebuttal

testimony?

MR. RUMPCA: None.

CHAIRMAN FREEMAN: Well, with that, we will have
closing statements. But did we get something from
Mr. McCarty? Maybe we'll take a moment to read this, and
then, Diane, we'll let you start.

I'd like the record to reflect that the Board and
counsel have been given a closing argument or statement from
Don McCarty who represents Todd Miller and Carry Miller, and
that the Board has reviewed that and it will be made part of
the record. 1It's on Mr. McCarty's firm stationery.

And with that, then, Ms. Best, if you'd like to
proceed.

MS. BEST: Thank you for your patience on this.
First off, you know, I want to point out that this - that
the applications that you've heard yesterday and today
involve 17 applications, and the chief engineer is
recommending that they be deferred to complete a study on
the water resource involved - on the aquifer involved to
look at whether there's the extent of recharge and to
account for some of these trends on declines.

Now, the 17 applicants came and applied, and you heard

at least one say that he more or less assumed he would get a
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permit. He invested in equipment. In fact, he bought some
ground, and part of it was, because theré had been a lot of
irrigation in the area, they assumed that the aquifer would
sustain more irrigation. 1In fact, you know, one of the
neighbors had actually come in and got a permit. And the
neighbor, it sounded like, jumped the gun and actually
irrigated before he even got a permit. And I respect the
fact that these folks have irrigated in the past and they
think more water is available.

The bottom line is that they applied for new permits.
Well, 17 of them did. Each of those 17 landowners bears the
burden when they pay to get a new permit to show that the
4-part test and SDCL 46-2A-9 has been met.

Now, the chief engineer makes a recommendation, and his
expert with 28 years of experience studies the matter, but
the bottom line is: the applicants have to show you, the
Board, that there is unappropriated water available with
special consideration for the withdrawal -
withdrawal/recharge statute in SDCL 46-6-3.1 that we've
talked about extensively.

Now, sometimes the DENR staff is able to lock at that
and, on their recommendation on its face, we can say "it
meets the risk with the recharge/withdrawal statute. There
is no problem.” We're able to help them out. We recommend

granting the permit. 1In this case, we don't have the
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evidence to support granting those permits. We don't.

So if they - if they - they looked at getting another
expert; they didn't do it. I don't know that another expert
is going to show that - show one thing or another, but the
bottom line is: they havgn't met the burden of proof. We
can't meet it for them. The 4-part standard hasn't been
met. The water availability criteria with special
consideration for the withdrawal /recharge, that burden
hasn't been met. I don't - granting these permits is
improper at this time.

Now, particularly - now, this deferral business, we're
not asking you to defer off into the future and there might
be some information. Both chief engineér and witness Buhler
testified that there actually is a study that's in the works
and that they - that the goal is to have those analyses -
that analysis done in 2014, not the promise but the goal is
to have it done in 2014 so that we can bring this matter
back to the Board and see if the - see if there is
sufficient water available for these irrigation permits.

We're not - obviously not disputing the public interest
in granting more irrigation permits for farming. That's -
you know, there are a lot of irrigation permits out there,
and we're not going into that kind of thing. We're not
asking for denial. We think there's a real question.

When you look at the recharge/withdrawal analysis as
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Mr. Bjork pointed out, there are - there are different ways

to look at the recharge analysis. We look at studies that
experts have completed in the 1980s and '90s that show the
mapping of the aquifer and the inches - the inches of
recharge per acre in the aquifer and then look at
withdrawals against that based on actual use, which is, of
course, what was done here. Do you do a region of flow net
analysis, which was done here? Do you do a - do you loock at
the cobservation wells in the trends? Well, what you do is
you look at all those things and you decide what is the best
available evidence. And I would submit to you that the
concurrence of factors here, the study here that Ken has

performed will tell you that the - that based on the best

.available evidence, what we can tell you is that this matter

needs to be deferred until more study is done.

So that's where we're at. The DENR is not out to Jjerk
pecple around. That's not what this is about. They're not
about "well, we'd like to do some more academic study, and
we don't care if these guys can make more money farming."”

We know - we're around irrigators. These guys deal with

“irrigators every day. They know the very real concerns that

irrigators have. They know what equipment costs. They know
what it costs to drill a well, and they understand that, but
we have a statute here that we just have to comply with.

Of course, the statute is not just to consider "well,
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you know, what if we grant a permit and then if it's
mining - granting more permits and then, if the aquifer is
being mined, we can look at it 50 years from now." The
statute doesn't say that. It's a lot more restrictive than

that. We have to look at whether the withdrawals exceed the

recharge rate.

!

Now, it's sort of like the state budget, and thank
goodness we're not across the road before the legislature,
but the statute - the South Dakota law requires the
legislature to develop a balanced budget, and it doesn't say
"well, you know," - and it requires you to lcocok at it from
the various perspectives, the Federal money, the State
money, the other funds, and to do a serious study, but the
bottom line is: they've got to balance. The law doesn't
allow them to say "well, we're going to go ahead and
appropriate more this year because we're going to catch up
down the rcad." It doesn't allow that, and we ought-not be
getting in a situation where we think that might happen here
with regard teo the water balance.

You heard the testimony concerning the 18 acres. First
off, the application's for 40 acres. He took the number
down to 18 acres, so if you consider it all, it's 18 acres,
but what's the big deal with the 18 acres? He's got a
permit already that allows 2-acre foot per acre, and all he

wants to do is take some of that and put it over on some
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other ground. Well, if you do that, then you're going to
need to know that you're going to be seeing the applications
on every single aquifer includihg some in the Huron area

or - I should say the Hitchcock area that have been coming
here. These guys happen to be sitting in the back of the
room, so I'm going to pick on them.

But you're going to be seeing a number of those guys.
?hey're going to want - there's nothing nefarious about
that. They're intelligent, aggressive irrigators, and
they're going to want to do the same thing. So now we're
going to say "well, the very legal cap is 2-acre foot per
acre.” Only the actual use we've been seeing on those is
less than the one foot, acﬁually, but if you're going to say
that that cupvthat's - that part that's not been used we
ought to put full use of that over on more acreage, you're
really saying then that all of the water that's permitted
will be used to the full permitted amount.

We will no longer, when we look at a recharge/
withdrawal analysis, need to go back and look at irrigation
questionnaires of use. We'll be locking at the full
permitted amount. And, of course, you'll see that these
aquifers will be fully appropriated, because today we're
looking at actual use. If we looked at the full
appropriated amount for aquifers, we would be fully

appropriated as against that water mining statute either now
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or fairly quickly for most areas in the state as the chief
engineer testified to.

So it's a serious deal. It doesn't sound like 18 acres
is much, but it's - I would caution you that we're heading
down that - a different road that cuts away from past
precedent. ?ou didn't do it for Riverside, and I would
recommend that you not do it here - Qould suggest that you
not do it here. And I really appreciate your time, and I
would ask that you adopt the chief engineer's recommendation
in this matter.

CHAIRMAN FREEMAN: Thank you, Miss Best.
Mr. Rumpca?
MR. RUMPCA: Thank you.

As the Board is aware, I represent Gary and Julie
Peterson on their two applications. I don't represent all
the applicants that were here yesterday, although a lot of
them carpooled together; they are neighbors. And they
weren't here - or able to be here again this morning because
simply they didn't expect to go into today.

I think Gary would have probably wanted to be here
given the actual rebuttal testimony that was offered today.
You know, that - Miss Best stated and accurately so they're
not disputing that public interest in irrigation. 1In a
perfect world, every farmer would be able to irrigate and

we'd have ample source of water and they'd all grow
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fantastic crop and have great yields. Apparently, that's

not the case and that's simply not the reality.

What they did say is that the burden of proof is on the

applicant. DENR does not need to prove or meet the

standards for denial. They actually did in Mr. Peterson's
case with the application and approval of Roger Hansen's
permit.

We sort of have a night-and-day engineering report
done: one, localized; and then, two, the whole bunch of
applicants that we have here and that we're determining
whether or not to approve, disapprove, or defer, but they
all got lumped together, and Mr. Peterson is on top of the
list. And I would just note that, because there is an
order, that we have to actually take the applications as far

as when they come in, that this Board can do what I believe

is right and justify it in approving both of Mr. Peterson's

applications while, at the same time, not necessarily
opening the flood gates.

We looked at the problems in the aquifer, and we know
that there - the two spots way in the north and then in the
northwest and those are problem areas. We looked at all the
other data south of there and still have the upward sloping
linear line on the well data there. And so we would wonder
why. Well, we know that the Niobrara aquifer recharges that

part of the aquifer. In our view, it makes no sense to lump
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the entire Upper Vermillion Missouri aquifer into one group
because the water doesn't flow north and we know the
southern half is recharged. We know that there's not a
deficient water problem in the Niobrara aquifer. We haven't
had - we haven't had applications denied, I should say.
There's not evidence to suggest that there is.

But for Mr. Peterson, this problem is not just a - it's
not academic; it's real to him. He invested a lot of money
in a piece of land with the understanding that he's going to
be able to farm this and calculate into the price for the
land what he anticipates his yield will be. He has
equipment. But he and Julie, they sit down every year and
they determine "what - how do we invest? How do we invest
in our land to get the best return?" And what they had
determined was that they would irrigate this land. They 've
done it in the past. He's not only done it on his other
piece that we're talking about; he did it on the Erickson
Piece. He's done it on the Rig Trust. He has experience
irrigating in that area.

And we know from his track record he's efficient. He
does it at night when you're not losing water during the day
to - toward evaporation, and what I - what T also thought
was telling was his explanation as of why he thinks he
actually uses this. Well, it's the difference in the soil

type. 1It's not just the ground water issue; it's the actual
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so0il type on the surféce that dictates how much water
somebody's using.

We had different types of soil in different parts of
even the southeast region, and I can attest to that because
I know what land is going for these days, and certain pieces
are going for extremely high rates, record high rates, and
it's because of the actual so0il. You may have a neighbor
that's 5 miles away from you with a completely different
type of soil, and that land is not valued the same.

So what we would suggest that the Board actually look
at is the Roger Hansen report where they took Clay County
and they took Turner County, and they went up and they did
an aerial circle for all the nearby wells, and we found that
all of those wefe okay.

Same is true for Mr. Peterson. The - he did not get
a - he did not seek his own engineering report on this. He
was, I think, informed later December - I think it was
December 18th that he was informed "well, you may want to
get your own report and, from that, present it to the
Board." Well, he had the Roger Hansen report, which is his
neighbor. 1It's 5,000 feet away. And so he thought “well,
shoot; this ought to be pretty applicable to us." And I
believe he's right when the same wells that would have been
considered for the Hansen report would have been considered

for any report done on Mr. Peterson, and we know what the
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results of that were.

The other fact that I think was - has impact on that is
what came out today; in that, he applied 6n the 26th of
September. He's in negotiations for this piece of land
throughout this time, and if his application was not
actually - the report on that was not actually begun, even
though there may have been data available, until
November 14th. That's a long time to have that applicatioﬁ
sitting there without anybody throwing up any yellow flags
or caution flags while he's in - attempting to purchase this
piece of land. Not only did he invest in a very expensive
piece of land, but he invested in a very expensive
irrigator.

The decision of this Board will impact his livelihood,
and it's true that it will impact the livelihood of
everybody who's applied, but Mr. Peterson is in a different
boat, in my view, in what he already has invested in it.
He's set to lose a lot of money depending on what actually
happens with this Board. He doesn't have the 1.2 million
for the land, and that's a loan:; he's got to make payments
on that. And he needs a crop, and he needs to have actual
income from the crop. -

It was testified that there are two tools that this
Board can consider. One was the administrative rule, which

we sort of discussed was used in the Hansen report where
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we're actually looking more localized in - at the well data.
And then two was the actual statute, and the statute was
46-6-3.1, and it's titled Annual Withdrawal of Ground Water
Not to Exceed Recharge. And it expléins: "an application to
appropriate ground water may be approved according to the
best information reasonably available. It's probable that
the quantity of water withdrawn annually from the ground
water source will exceed the quantity of the average
estimated annual recharge of water from the ground water
source."

Well, what's the ground water source? Is it what we
have titled the Upper Vermillion Missouri aquifer, or is it
the source of the ground water? Well, we know on
Mr. Peterson's wells that he's applying.and he's over the
very, very southern part of the Upper Vermillion Missouri
aquifer, but the source of the water may not just be there.
We know that the source is in part from the Niobrara.
Whenever anybody is pumping out of that southern part of the
aquifer, that is being recharged by the Niobrara agquifer, I
think we actually have two sources available for his actual
pumping,

I think this would have been a different story had
these folks actually had notice Fhat this was going to
happen, and I know that you can't predict the future and

send out notice that we're about to - that we're going to
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start deferring this fall on any of your applications, and
that's not - that's not the reality, and that's not
reasonable, but as a matter of public policy, you know, the
decision that this Board makes impacts a lot of farmers. It
goes without saying, but I'll say it anyway: if he would
have known that he would have been deferred, he wouldn't
have purchased the land; he wouldn't have purchased the
irrigator; But that's the reality.

We think we've actually met the burden of proof which
is on the applicant., We know that there's a public
ihterest. We know that there is water available to him, and
I would just ask the Board to really consider - you know, we
looked on the map and the problem areas versus the areas
that we don't see the problems in. And to lump everybody
together, it doesn't seem to make logical sense in our view,
and so we would just ask.that, with regard to Gary and Julie
Peterson, both of their water permits be approved. Thank

you,

CHAIRMAN FREEMAN: Thank you, Mr. Rumpca. 1Is there
a motion?

MR. HOYT: Mr. Chairman, there is a motion as a
predicate to our deliberations.

CHAIRMAN FREEMAN: Yes.

MR. HOYT: But perhaps a moment of discussion as

relates to the remaining items on cur agenda and how we
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could - how we could, perhaps, conduct our deliberations at
the greatest convenience of those remaining on our agenda.
Apparently Mr. Rumpca and DENR will be here throughout the
remaining agenda items. Mr. Rumpca, of course, is the only
one representing applicants Peterson and the remainder
aren't here. So what I'm suggesting is, perhaps, we could
defer our deliberations on this matter and take them up
conclude - after we‘ve concluded the remaining items on our
agenda. It might provide a greater opportunity for
discussion.

CHAIRMAN FREEMAN: What's the pleasure of the
Board? I mean, we've got right much on the agenda. We've
got four hearings. For my part, I'd just as soon do this
one and finish it, but that's my personal opinion.

MR. COMES: Mr. Chairman, I would share that. I
sort of like to proceed to try to decide this and.then move
onto the next.

MR. HOYT: Then I'd ask Chad to motion.

MR. COMES: Mr. Chairman, I'll make a motion that
we move to go into executive session under the investigative
provisions of South Dakota Codified Law Chapter 126 and
125-2(3) for the purpose of deliberation and to consult with
the Board's legal counsel on the pending litigation.

CHAIRMAN FREEMAN: We have a motion to go into

executive session for deliberations. 1Is there a second?
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MR. BJORK: Second.

CHAIRMAN FREEMAN: Any discussion? All in favor
say "aye." Opposed? That motion is carried. We'll be in
executive session.

(Recessed at 9:52 a.m.; reconvened at 10:34 a.m.)

CHAIRMAN FREEMAN: I will declare the Board out of
executive session. Is there a motion?

MR. COMES: Mr. Chairman, I would make a motion -
and correct me, Jeff, if I need to do these individually -
to follow the chief engineer's recommendation for deferral
for all 18 permits, and I'll read them: 7441-3, 7442-3,
7452-3, 7466-3, 7457-3, 7468-3, 7535-3. Those were the
first ones included in the chief engineer's recommendation
of December 18, 2012. The additional permits inecluded in
the chief engineer's recommendation from February 5th, 2013,
are as follows: 7558-3, 7587-3, 7588-3, 7600-3, 7601-3,
7602-3, 7603-3, 7609-3.

MR. HALLEM: No, that one‘'s not.

MR, COMES: I stand corrected. Remove 7609-3.
Continuing on: 7623-3, 7633-3, 7653-3.

CHAIRMAN FREEMAN: Thank you. We have a motion.
Is there a second?

MR. BJORK: Second.

CHAIRMAN FREEMAN: Any diécussion? All in favor,

please say "aye." Opposed? Motion carried unanimously.
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Thank you.

MR. HALLEM: Based upon this, the standard and
rules in 74-02-01-13.01, you have until 20 days before the
next hearing to submit those Findings of Fact Conclusions of
Law. Next meeting of the Board will be May 1lst, so at least
20 days before that. After that, then you have 10 days
afterwards and any of the other intervenors to submit any
objections, comments of the Proposed Findings.

Eric will send out notice to all the parties as to the

procedure on it, but for counsel on it, I would ask, in

addition to the mailing to the parties on it, that if you

would send me a Word version that I could work off of, and
that allows me from having to give it to the secretary to
retype up, and so I would appreciate that.

And then I will be preparing Proposed Findings of Fact
Conclusions of Law and Final Decision consistent with the
Board's oral ruling here today, and that would be presented
at the May 1st or 2nd, depending on when it's scheduled,
meeting date, and I will be sending those out to counsel
prior to that. So if I have people's e-mail addresses, I
can send it by e-mail; otherwise they end up going first
class mail. So that also would be with any of the other
individual intervenors if they want to have copies of
something. If they want to provide Eric Gronlund with an

e-mail address, that would allow me time to provide that
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e-mail version on it so it would go out in a more timely

matter.,

MR. HOYT: Mr. Chairman, might I offer a late

comment —-

MR. FREEMAN: Certainly.

MR. HOYT: «- as it is? i should have said so at
the time of, pefhaps, at the discussion of the motion, but I
think it's significant, in reaching a decision on my part in
the cases, that it is, in fact, a deferral not a denial and
that the Department has indicated that it understands the
seriousness and the urgency of its further study of the
Upper Vermillion Missouri aquifer and that they are about to
undertake that, that study, and that they would conclude
that study so decisioﬁs can be made concerﬁing the 2014
irrigation season. And I think that's very important to
those 18 applicants or - applications for permits, so we
appreciate the Department's assurance that they're going to
give that further study a top priority.

CHAIRMAN FREEMAN: Thank you.

(Proceedings concluded at 10:41 a.m.)
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STATE OF SOUTH DAKOTA

SOUTH DAKOTA WATER MANAGEMENT BOARD

WATER PERMIT APPLICATION NOS.
7441-3 & 7442-3(GARY OR JULIE
PETERSON); 7452-3 (JEROME HULT);
7466-3 (BETHEL HAGEN TRUST);
7467-3 & 7468-3 (CLELAND HAGEN
TRUST); 7535-3( DONALD D

)

)

) WATER MANAGEMENT BOARD

)

%
BENSON); 7558-3 (BENDER HAGEN )

)

)

)

)

)

)

RULINGS ON PARTIES’
SUBMISSIONS.

TRUST); 7587-3 & 7588-3 (PAUL
PETERSEN); 7600-3, 7601-3, 7602-3
& 7603-3 (MICHAEL D. STEVENS),
7623-3 (DARRELL OSBORN]);
7633-3(BRAD FARRAR); and 7653-3
(JEREMIAH WELSH)

Pursuant to directions of the Water Management Board, counsel for the
Department of Environment and Natural Resources, Water Rights Program
(DENR) submitted DENR proposed Findings of Fact, Conclusions of Law and
Final Decision. No submissions were received from the Applicants or
Intervenors. The Board, upon review of the parties submissions and
administrative record, and having orally entered its decision, hereby enters the
following rulings:

A. DENR’s proposed Findings of Fact Nos. 1-41, 46, 48-52 are
accepted by the Board as consistent with and supported by the administrative
record and the Board’s oral decision. The first introductory paragraph was
modified to reflect the hearing was held on March 6-7, 2013.

B. DENR’s proposed Findings of Fact Nos. 42, 43 and 45 are accepted

by the Board as consistent with and supported by the administrative record



and the Board’s oral decision, as modified grammatically to reflect that the
Petersons submitted two applications on September 26, 2012.

C. DENR’s proposed Finding of Fact No. 44 is substantially accepted
by the Board as consistent with and supported by the administrative record
and the Board’s oral decision, as modified to reflect that the Petersons
submitted two applications on September 26, 2012, and that there were “five”
not “six” other permit applications filed between October 1 and November 30.

D. DENR’s proposed Finding of Fact No. 47 is accepted by the Board
as consistent with and supported by the administrative record and the Board’s
oral decision, as modified grammatically to reflect that the Petersons jointly
submitted application No. 7442-3 and to insert in proposed Finding of Fact No.
47 “No.” before “5982-3” and “7442-3.”

E. DENR’s proposed Conclusions of Law 1-23 are accepted by the
Boafd as consistent with and supported by the administrative record, the
Board’s oral decision, and the Findings of Fact adopted by the Board in the
above rulings.

F. DENR’s proposed Final Decision is accepted by the Board as
consiétent with and supported by the administrative record, the Board’s oral
decision, and the Findings of Fact and Conclusions of Law adopted by the
Board in the above rulings.

G. The Board’s attorney is directed to prepare Findings of Fact,

Conclusions of Law and Final Decision consistent with the above rulings to be



executed by the chairman of the Board or the Board’s designee without further

notice or hearing.
~
Dated this /7’/day of May, 2013.
BY THE BOARD:

=

Rodney Freeman$dr—" né
nt Board

Chairman, Water Manage



@ DEPARTMENT of ENVIRONMENT

%@—\ and NATURAL RESOURCES
PMB 2020

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
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denr.sd.gov
May 6, 2013.

NOTICE

TO: A. Jason Rumpca, 103 N 3™ Street, Beresford SD 57004
Donald McCarty, PO Box 78, Brookings SD 57006
Jerome Hult, 45958 Hwy 18, Davis SD 57021
Donald Benson, 45067 284™ Street, Hurley SD 57036
Jeremiah Welsh, 29217 460™ Avenue, Centerville SD 57014
Brad Farrar, 28795 452™ Avenue, Viborg SD 57070
Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014
Michael D Stevens, 28916 458" Avenue, Viborg SD 57070
Paul Peterson, 45610 282™ Street, Hurley SD 57036
Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108
Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211

FROM: Jeanne Goodman, Chj ineer
Water Rights Progr

SUBJECT:  Adoption of Finding of Fact, Conclusion of Law and Final Decision

This is to notify you that the Water Management Board Rulings and the Final Decision, including Findings
of Fact and Conclusions of Law, were adopted May 2, 2013, by the Water Management in the matter of the
Deferral of Water Permit Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7535-3, 7467-3, 7468-3, 7558-3,
7587-3, 7588-3, 7600-3, 7601-3, 7602-3, 7603-3, 7623-3, 7633-3, 7653-3. A copy of the Board Ruling and
signed Findings of Fact, Conclusions of Law and Final Decision are enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of appeal
of the Board’s decision must be filed within thirty days of this notice and be in accordance with procedures
established in SDCL 1-26-31.

Enclosures

c: Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General



STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD
WATER PERMIT APPLICATION NOS. )
7441-3 & 7442-3(GARY OR JULIE )
PETERSON); 7452-3 (JEROME HULT); )
7466-3 (BETHEL HAGEN TRUST); )
7467-3 & 7468-3 (CLELAND HAGEN ) FINDINGS OF FACT,
TRUST); 7535-3( DONALD D ) CONCLUSIONS OF LAW
BENSON); 7558-3 (BENDER HAGEN ) AND FINAL DECISION
TRUST); 7587-3 & 7588-3 (PAUL )
PETERSEN); 7600-3, 7601-3, 7602-3 )
& 7603-3 (MICHAEL D. STEVENS); )
7623-3 (DARRELL OSBORN); )
)
)

7633-3(BRAD FARRAR); and 7653-3
(JEREMIAH WELSH)

Hearing was held on March 6-7, 2013 before Board members Rodney
Freeman (Chairman), Tim Bjork, Chad Comes, Peggy Dixon, Everett Hoyt, and
Leo Holzbauer.

Applicants Gary and Julie Peterson were represented by A. Jason
Rumpca. Applicants Bethel Hagen Trust, Cleland Hagen Trust, and Bender
Hagen Trust appeared through an officer or trustee of the trusts, Bruce Hagen.
Applicants Hult, Benson, Paul Petersen, Stevens, Osborn, and Farrar appeared
without counsel. Applicant Welsh did not appear. The Department of
Environment and Natural Resources, Water Rights Program and its Chief
Engineer (jointly referred to as “DENR”) was represented by Diane Best.

Intervenors Todd and Carey Miller were represented by Don McCarty.



The Board, having considered the testimony, exhibits and legal argument
| and all records and documents on file and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT

1. Each application seeks to appropriate water from the Upper
Vermillion Missouri (UVM)} aquifer for irrigation in Turner and Clay County.
The applications were filed during the period from September 26, 2012 through
January 22, 2013, and were heard together. |

2.  Except for Application No. 7442-3 (discussed separately below),
each of the applications seeks authority to divert water under a new water
right with a well to be constructed in the UVM.

3. The Chief Engineer recommends that each of the applications be
deferred until a pending study of the UVM aquifer is completed, which is
expected to occur prior to the spring of 2014. He explained that significant
portions of the aquifer have experienced long term downward trending Water
levels. New appropriations from the aquifer should be deferred until it can be
determined if water levels in these areas will stabilize under steady
withdrawals. Pursuant to SDCL 46-2A-9, a permit to appropriate water may
only be approved if there is a reasonable probability that unappropriated water
is available.

4. Notice of each application was published in one ofﬁciai daily

newspaper and in one official weekly newspaper in each county where the



proposed water wells are to be located, where the water is proposed to be used
and where the project works are proposed to be located.

5. The Notices afforded an opportunity for intervention. Todd and
Carey Miller intervened and appeared at hearing through counsel.

6. The Board considers whether (a) there is a reasonable probability
that thére is unappropriated water available for the Applicant’s proposed use,
(b) the proposed diversion can be developed without unlawful impairment of
existing rights, (c) the proposed use would be a beneficial use and (d) the use
would be in the public interest.

7. In considering water availability this Board must also examine
whether the quantity of water withdrawn annually from the groundwater
source would exceed the quantity of the average estimated annual recharge of
water to the groundwater source if this permit was granted.

8. If the source of the water is older or lower than the Greenhorn
Formation and a public water system has applied for a permit, the Board need
not consider the recharge/withdrawal issue. Here, the aquifer is younger than
and above the greenhorn formation. Also, a public water system is not involved.
The withdrawal/recharge issue must be considered.

9. The UVM aquifer is a buried glacial outwash deposit that consists
of ﬁne_ sand to medium-pebble gravel. The aquifer underlies approximately
204,832 acres of Hutchinson, Turner, Lincoln and Clay Counties. The aquifer
blends into the Lower Vermillion Missouri aquifer in northern Clay County.

According to independent studies cited by DENR expert Ken Buhler, the



average thickness of the outwash is estimated to be 68 feet in Turner County
and is estimated to be 100-150 feet thick in the areas proposed by these
applications. The aquifer contains an estimated 1.8 million ac-ft of water in
storage in Turner and Hutchinson Counties and an estimated 317,180 ac-ft of
recoverable water in storage in Clay and Lincoln Counties.

10. The UVM agquifer is primarily, but not exclusively, under confined
(artesian) conditions. Groundwater movement in the aquifer is to the south-
southeast at a gradient that was estimated in independent studies to be
approximately four feet per mile (ft/mi). However, based on DENR-Water
Rights’ observation wells the gradient was 4.3- 4.6 ft/mi in May 2012.

11. The UVM outwash generally overlies the Carlile Shale although
Sioux quartzite directly underlies the aquifer in the northern portion of the
aquifer. The UVM aquifer overlies the Niobrara Formation in western Turner
County. The aquifer is generally buried by glacial till; however, in places it is
overlain by and is hydraulically connected to the surficial Parker Centerville
aquifer.

12. Recharge to the UVM aquifer occurs through: 1) direct infiltration
of precipitation in areas where the aquifer is at or near ground surface; 2)
inflow from fractures in the Sioux Quartzite; and 3) inflow from the Niobrara
aquifer. Referring to past independent studies, Buhler testified that the
recharge rate to the UVM has been estimated at 0.25 inches per acre per year
calculated from regional flow net analysis. This would produce an average

annual recharge to the overall UVM aquifer of 4,267 ac-ft/yr.



13. Buhler also evaluated the recharge potential of the UVM aquifer by
undertaking a regional flow net analysis based specifically on May 2012 water
level data from the DENR Observation Well Network. A flow net analysis is a
calculation of the amount of water flowing through the aquifer. To do this,
Buhler relied on (a) the average transmissivity of the aquifer based on the
calculated transmissivity of irrigation wells in the aquifer where the data to
allow these calculations was available, (b) the hydraulic gradient for the UVM
based on data from the Observation Well Network, and (c) the distance of the
appropriate cross section of the UVM. He found that the arﬁount of water
moving through the UVM is approximately 15.99 ac-ft/day or 5,836 ac-ft/yr.
In order to sustain this volume of groundwater moving through the aquifer, the
recharge rate in inqhes per acre per year based on the area of the aquifer would
be 0.34 inches. This recharge rate cannot be considered “average annual
recharge” since it used only 2012 data. The estimate does, however, agree in
general with the average annual recharge estimate from the independent
studies that Buhler consulted.

14. The recharge rates estimated for the UVM aquifer should be
considered reflective of “existing conditions”. Buhler explained that
independent studies have found that the southern 19.5 miles of the western
boundary of the UVM in Turner County to be hydraulically connected to (and
receiving recharge from) the Niobrara aquifer. Increased recharge will be

induced from the Niobrara aquifer with increased pumping from the UVM.



15. Discharge from the UVM Missouri aquifer occurs naturally through
groundwater outflow to the Lower Vermillion Missouri aquifer and also by well
withdrawals. Reports on file with the DENR-Water Rights Program show that
domestic use wells are completed into the UVM aquifer, however withdrawals
from domestic users are not expected to be significant.

16. In addition to domestic use, there are currently 100 water
rights/permits appropriating water from the UVM. Appropriations authorize
municipal, commercial, rural water system and irrigation uses.

17. The cities of Viborg and Davis hold water rights to appropriate
water from this aquifer, but they are supplied completely by TM Rural Water
System. The City of Centerville receives 70% of its 64,000 gallons per day
average from Lewis and Clark Rural Water System and 30% from the UVM.
The average municipal water use from the UVM is 21.5 ac-ft/yr.

18. There are two commercial water rights from this aquifer. One is a
concentrated animal feeding operation permitted for 1,800 head of beef cattle
with an estimated average annual water use of 36 ac-ft/yr. The other is a
fertilizer plant with an estimated average annual water use of 1,000,000
gallons per year (i.e. 3.07 ac-ft/yr).

19. Two rural water systems are supplied by the UVM aquifer: TM
Rural Water System and South Lincoln Rural Water System. The water use for
each of these systems has approached or exceeded 1000 ac-ft/yr since 2009.

20. The majority of the water pumped from the UVM aquifer is for

irrigation use. In 1979 there were 56 irrigation permits; the number increased



to 79 in 2011. Irrigators report pumping annually and pumping has also
increased during this period. Pumping exceeded 7000 ac/{t in some recent
years, but the average of reported pumping from 1979- 2011 is 4865.42
ac-ft/yr.

21. There are two future use permits for this aquifer. TM Rural Water
System holds both of them and they total 740 ac/ft year. A future use permit
1s a reservation of water and does not authorize withdrawals. However, in
theory future use permits can be Cornplete_ly developed.

22. The total of well withdrawals from the UVM aquifer plus the
amount of water that can be developed from future use permits is estimated to
be approximately 7, 900 acre-feet per year assuming average municipal,
commercial, and irrigation use; 2,250 ac-ft/yr rural water system use; and 740
ac-ft/yr from future use permits. The estimated average annual recharge is
currently estimated to be approximately 5,836 ac-ft/yr. So, the current
estimated average annual withdrawal from the UVM aquifer appears to exceed
the estimated average annual recharge to the aquifer.

23. The DENR-Water Rights Program monitors 29 observation wells in
the UVM. The observation well data shows seasonal fluctuations in water
levels corresponding to recharge and discharge. The aquifer responds well to
climatic conditions with rising water levels during wet years and gradually
declining water levels during dry years.

24. The hydrograph for an observation well in Clay County in the

southernmost part of the aquifer area studied (observation well CL-80K)} shows



that there is currently more water in storage in the area of the well than when
the well was completed. The linear trend line for this well data shows a
positive slope, indicating that in general, recharge has exceeded discharge in
this area over the period of record since the well was constructed in 1980.

25. Other observation wells in the UVM aquifer document downward
trends in water levels. The slope of the trend lines for 15 of the 29 observation
wells is negative (i.e. downward SIopiﬁg). The observation wells with downward
trending water levels are concentrated in two areas: an area in the
north-central portion of the aquifer and an area in the northwest portion of the
aquifer. The first area is in the vicinity of South Lincoln Rural Water System
wells and the second is in the vicinity of TM Rural Water District wells.

26. The water use from the two areas of declining water levels has
steadily increased. At this time, data is not available to determine if the water
levels in these areas will stabilize under steady rural water system withdrawals.

27. ’fhis Board also heard evidence on whether the proposed uses
would impair existing water rights. The DENR staff was unaware of any claims
that any of the proposed uses would impair existing use of water from area
wells. Further, no intervenor filed any objection claiming that granting the
application would impair any use of wells for existing rights or domestic uses.
Todd and Carey Miller did intervene with general concerns about the possible

effect of the proposed applications on Swan Lake in Turner County.



28. Beneficial use is also a question. The beneficial use factor involves
examining whether the use would be beneficial in the eyes of the appropriator
and also in terms of the interest of the public in the best use of water supplies.

29. The use of water, as requested, would undoubtedly be beneficial to
the applicants. They intend to use the water for irrigation and increasing crop
yields, which would be beneficial to them.

30. The Board has previously found that irrigation is in the interest of
the public in the utilization of water supplies. However, given the status of the
evidence in this matter, the Board is unable to conclude irrigation of water
from this particular aquifer is a beneficial use to the public at present.

31. Public interest is also a question. The Board has previcusly found
that irrigation is in the public interest from the economic perspective of
increasing crop yields and enhancing the economy. However, given the status
of the evidence in this matter, the Board is unable to conclude irrigation of
water from this particular aquifer is in the public interest at this time.

Application Nos, 7441-3 and 7442-3

32. The foregoing Findings of Fact are incorporated by reference.

33. Application Nos. 7441-3 and 7442-3 were filed on September 26,
2012, by Gary and Julie Peterson (Petersons). |

34. Application No. 7441-3 proposes to appropriate up to 280 ac-ft/yr
at a maximum diversion rate of 1.79 cfs from one well that would be

approximately 175 feet deep. This application proposes to irrigate 140 acres.



35. Application No. 7442-3 proposes to appropriate up to 80 ac-ft/yr to
irrigate 40 acres by using an existing well authorized by Water Right No. 5982-
3. Water Right No. 5982-3 appropriates water at a maximum diversion rate of
2.28 cfs and the present application would not increase the total diversion rate.

36. Application Nos. 7441-3 and 7442-3 were filed before the rest of
the above entitled applications. Petersons claim that these particular
applications should be gran';ed even if the other applications are deferred.

37. In particular, Petersons rely on the fact that the DENR issued a
similar permit in 2012 for a nearby irrigator. The other permit, less than a
mile from the site of Application No. 7441-3, was issued to Roger Hansen.

38. The Hansen application was filed on July 20, 2012, and when it
was reviewed it was the only application from the UVM. While DENR’s staff
engineer, Adam Mathiowetz, questioned whether granting the permit would
cause the withdrawal to exceed recharge in UVM based on overall data, he also
looked at nearby observation wells and found that they were not trending
downward. This conflicting data raised a “yellow flag” but Mathiowetz’s report,
dated September 18, 2012, favored approval of the Hansen permit. The
Mathiowetz report was provided to the Chief Engineer who recommended
approval. The Hansen application was published, there were no intervenors,
and on October 9, 2012, the permit was granted directly by the Chief Engineer
under SDCL 46-2A-23. The Hansen case was not hear(i by this Board.

39. Although the Petersons ask the Board to reject the Buhler

testimony concerning the need for additional study in favor of the Mathiowetz
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analysis for the Roger Hansen permit, the Board will not do so. Without
impugning the Mathiowetz study, the Board finds that a revieW of the entire
aquifer is necessary and not the local effects associated with one observation
well. The data compiled by Ken Buhler shows that 15 of fhe 29 DENR
observation wells are declining in this aquifer and this Board cannot ascertain,
at this time, whether the area of declining water levels is expanding. This
Board cannot “unring the bell” and determine that the earlier report by

- Mathiowetz should be accepted for any of these new applications from this
aquifer. The Board accepts and relies on the extensive review conducted by
DENR expert Ken Buhler.

40. At hearing, Gary Peterson testified that Roger Hansen had been
irrigating in the summer of 2012. Based on the Hansen irrigation and
Peterson’s own favorable past experience in obtaining permits in this aquifer,
Peterson purchased nearby property to irrigate and applied for an irrigation
permit for the newly purchased property.

41. Hansen was not authorized to irrigate the property in question in
the summer of 2012. Also, the DENR made no promises to Peterson that either
Application No. 7441-3 or 7442-3 would be granted.

42. Peterson pointed out that review did not begin immediately on the
Petersons’ September 26 applications and that the Chief Engineer’s
recommendation was not issued until December 18. The Chief Engineer

testified that DENR received an extraordinary number of irrigation applications
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in the fall of 2012, Other applications for this aquifer were filed on October 1,
October 18 (3 applications), and in November while the review was pending.

43. Regardless of the timing of the review, the Petersons’ applications
would not have been considered by this Board earlier. This Board meets five
times a year. The applications were filed on September 26, only a few days
short of this Board’s October 3 meeting. The Board met on December 5, but
for a case to be heard then the analysis would have to have been éompleted
and the recommendation issued early enough so that the notice could be
prepared and submitted to newspapers in time for publication on or before
November 15, twenty days before hearing. If the Chief Engineer issued the
recommendation even 45-50 days from the date of the application, it would
have been too late for publication for the December meeting. The Petersons
applications were heard at the Board’s next scheduled meeting on March 7,
2013.

44. Petersons’ permit applications were filed September 26, 2012, but
were followed by five other permit applications filed on October 1, October 18
(three applications), and November 30. They weré analyzed together. Due to
the “yellow flag” raised by Mathiowetz in the earlier Hansen application, Ken
Buhler, who is head of the groundwater area in the Water Rights Program,
asked another engineer, Joe Stonesifer, to take an independent look at the
recharge/withdrawal analysis. Stonesifer reported back to Buhler that he
encountered the same issues. Buhler then took over the review and conducted

the analysis several ways (as set forth in the foregoing Findings). Ultimately,

12



Bubhler’s report favored deferral. The Chief Engineer adopted this analysis,
recommended deferral, and provided notice of hearing before this Board. In the
meantime, another eleven applications were filed in December and January
and a second report was issued on February 4 that contained the same
analysis for those new applications. The Chief Engineer also recommended
deferral and scheduled hearing.

45.. Petersons also claim Application No. 7442-3 should be granted
because it seeks no additional water. The applicants request does not seek to
transfer an irrigation right or permit away from one of its currently permitted
parcels; the applicants clearly intend to maintain the right to irrigate their
currently permitted parcel under one water permit and irrigate forty more acres
under the new permit.

46. Chief Engineer Garland Erbele testified that this application, if
granted, would in fact constitute apprépriation of an additional volume of water
even if the diversion rate is the same.

47. Under Water Right No. 5982-3 Petersons are currently entitled to
divert water at a diversion rate of 1.64 cfs to irrigate 115 acres. This is the
maximum diversion rate allowed by law (1 cfs per 70 acres). It is undisputed
that the water right holders do not currently use the maximum diversion rate
24 hours per day throughout the irrigation season, since there is no need for
such high diversions at consistent levels. The current application, if granted,
would allow the applicants to pump water within the 1.64 cfs authorized

diversion rate and for longer periods that they would otherwise do for the

13



existing permit. The center pivot would run at higher levels or for longer
periods because more land would be irrigated. Application No. 7442-3, if
granted, would cause more consistent sustained use of the aquifer than for the
existing permit.

48. The Petersons seek to appropriate a greater volume of water, even
if the instantaneous diversion rate remains the same. As set forth above, a
new permit for a greater volume of water cannot be granted at this time in light
of the need for additional study on the recharge/withdrawal analysis.

49. If the Board were to accept the Petersons’ position that there is no
legal or practical change in individual permits if the diversion rate is used for
more acreage, then the Board would need to address the enhanced volume of
water withdrawn when analyzing water availability for new permits.

50. To date, the Board has made its recharge/withdrawal analysis
based, in significant part, on the volume of actual water withdrawals as
reported by irrigators in annual repo-rts. The Board has consistently
recognized, that in any given year, a certain number of pivots or other irrigation
systems are setting idle or are not pumping water continuously. The practice
is that some acreage sits idle due to changes in equipment use, cropping
patterns, enrollment in federal programs like CRP, precipitation considerations,
and other management considerations. In practice, irrigators do not
continuously use water at sustained maximum levels for all permitted acreage.

51. If irrigation permits were to move toward maximum diversion rates

for longer periods or for larger acreages, the withdrawal analysis will need to
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reflect the enhanced sustained withdrawal of water at maximum rates. The
existing data shows that the UVM may be close to being fully appropriated
under the existing pattern of use. If actual use moves toward greater, more
sustained diversions (even within the peak currently allowed for each permit),
the withdrawals would be much more likely to exceed recharge.

Ultimate Finding

52. Based on the entirety of the record and the foregoing Findings of
Fact, there is insufficient evidence to grant any of the requested applications.
CONCLUSIONS OF LAW
1. The Board has jurisdiction. The applications fall within the
Board’s responsibility over water appropriation and regulation in Title 46, more

specifically SDCL 46-2A-9.

2. Publication of the Notice of Hearing was properly made pursuant to
SDCL 46-2A-4.
3. The published Notice of Hearing also allowed for petitions to

intervene. Todd and Carey Miller filed a petition to intervene in Water Permit
Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7467-3, 7468-3, and 7535-
3. At hearing, the Millers made an oral motion to also intervene in the
remaining water permit applications that were heard at the same time. The
Board granted the request without objection.

4. The Chief Engineer has recommended deferral. The

recommendation is not, however, binding on the Board. SDCL 46-2A-4(8).
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S. The applicants are required to demonstrate by a preponderance of
the evidence that the elements in SDCL 46-2A-9 have been met for the permits
they are seeking. SDCL 46-2A-9 provides that a permit to appropriate water
may be issued “only if there is reasonable probability that there is
unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful impairment of existing
rights and that the proposed use is a beneficial use and in the public interest.”
The first element in SDCL 46-2A-9 is whether there is water available for the
appropriation. The aquifer is currently used extensively for irrigation as well as
commercial, municipal, rural water system use and domestic use. The
observation well data shows that this use has resulted in downward trends in
areas of the aquifer. It is unknown, absent further study, whether the
downward trends will expand.

0. Consideration of water availability also includes consideration of
the criteria in SDCL 46-6-3.1 pertaining to recharge/withdrawal: whether
“according to the best information reasonably available, it is probable that the
qﬁantity of water withdrawn annually from a groundwater source will exceed
the quantity of the average estimated annual recharge of water to the
groundwater source.”

7. Although there is an exception to the recharge/withdrawal
consideration in SDCL 46-6-3.1, it applies only to applications filed by public

water supply systems that intend to withdraw water from an aquifer older than
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or stratigraphically lower than the Greenhorn aquifer. The exception does not
apply here.

8. Administrative Rule of South Dakota Section 74:02:05:07 requires
that “the Water Management Board shall rely upon the record of observation
well measurements to determine that the quantity of water withdrawn annually
from the aquifer does not exceed the estimated average annual recharge of the
aquifer.” The observation well data, along with the other Buhler testimony, is
the best information reasonably available on the recharge/discharge issue.
Buhler, a groundwater expert with many years of experience, was unable to
conclude that recharge was exceeding withdrawals or vice versa.

0. Given the foregoing Findings of Fact and Conclusions of Law, the
Board is unable to determine whether there is water available for the proposed
water use.

10. The second element in SDCL 46-2A-9 is whether the proposed
water use would impair existing rights. The evidence is insufficient to make a
full determination at this point.

11. The third elemenf in SDCL 46-2A-9 is whether the use of water
would be a beneficial use. In this cqntext, a beneficial use of water is one that
is reasonable and useful and beneficial to the appropriator and that is
consistent with the interest of the public in the best utilization of water
supplies. SDCL 46-1-6(3).

12. The use of water, as requested, would undoubtedly be beneficial to

the applicants since the purpose is to increase crop yields. The other part of
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the beneficial use test is, however, whether the water use is in the interest of
the public in terms of the best utilization of water supplies. SDCL 46-1-6(3).
Given the foregoing determination, it is premature to determine whether the
use of water for the applications at issue is a beneficial use of the water from
the UVM aquifer.

13. Under the fourth element of SDCL 46-2A-9, the applicant must
demonstrate that the proposed use is in the public interest. The public interest
element requires weighing the general public interest in the local economy
aséociated with farming and irrigation, along with any other public interest
issues presented. Given the ruling below, it is premature for this Board to
enter a ruling on the public interest issue.

14. No justification was provided by the Applicants for water permits
7452-2, 7535-3, 7603-3, and 7653-3 for their request for diversion rates of
greater than 1 cfs per 70 acres. Such justification is required under
SDCL 46-5-6. When this matter is heard following further study, the
justification must be provided.

15. This Board adopts the Chief Engineer’s recommendation of
deferral. In light of the evidence presented, it is not possible to conclude that
unappropriated water is available from the UVM to satisfy the proposed
appropriations. Significant portions of fhe aquifer have experienced long-term
downward trending water levels. New appropriations from the aquifer should
be deferred until it can be determined if water levels in these areas will stabilize

under steady withdrawals.
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Application Nos. 7441-3 and 7442-3

16. The Petersons rely on the water permit issued to Roger Hansen in
2012. The Hansen permit was not contested and was granted directly by the
Chief Engineer under SDCL 46-2A-23. The Board did not hear evidence on the
Hansen permit, and is not bound by either the permit or the underlying
rationale. Moreover, even if the Board had issued the prior permit, neither the
prior analysis nor the prior permit would be binding. The Board is an
administrative agency with quasi-judicial authority to consider the factors in
SDCL 46-2A-9. As such, the Board holds authority to consider each case on
its merit and is not bound to accept prior decisions as binding precedent.
Interstate Telephone Cooperative, Inc. v. Public Utilities Commission 518 N.W.2d
749 (S.D. 1994).

17. Although Gary Peterson invested in land relying on expectations
that he would obtain a permit, DENR staff made no promises to him that either
of the applications would be granted and there is no laches or estoppel issue.
Moreover, based on the Chief Engineer’s referral to the Board under SDCL
46-2A-23 and the contested status of this matter, the Board is the sole decision
maker for the above entitled applications.

18. The Chief Engineer issued his recommendation more than 60 days
after these applications were filed on September 26, but the Petersons were not
harmed in a procedural sense, since March 7 is the first Board meeting where
the permit would have been considered, due to the times for public notice and

opportunity to intervene in SDCL 46-2A-4. If the Chief Engineer issued the
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recommendation within the usual 60 days, it would have been too late to meet
the December meeting.

19. In addition to the foregoing, Petersons’ claim that Application No.
7442-3 should be granted because it seeks no additional water. Application
No. 7442-3 was, however, filed as a request for a new permit. The purpose of
new permits is to appropriate water (SDCL 46-5-10; SDCL 46-2A-9). This
request does, in fact, seek to use additional water.

20. This is not a request to amend existing permit 5982-3 and was not
published as such. This Board could not entertain it as an amendment.
Further, existing irrigation permits may be amended only as provided in SDCL
46-5-30.4 through SDCL 46-5-34. Petersons’ request does not seek to transfer
an irrigation right or permit away from a currenﬂy permitted parcel under
SDCL 46-5-30.4 and SDCL 46-5-34; the applicant clearly intends to maintain
the right to irrigate its currently permitted parcel and also irrigate the new
parcel. SDCL 46-5-31 also allows this Board to amend permits for changes in
the place of use, but not for adding additional acreage as proposed here.

21. For a new permit, the applicant must prove each element in
SDCL 46-2A-9. Each of these factors must be met and the permit must be
denied if the applicant does not meet its burden of proof on any one of them.

22. The first element in SDCL 46-2A-9 is whether there is water
available for the appropriation and it requires consideration of the criteria in
SDCL 46-6-3.1. As set forth in the Findings of Fact, the Petersons’ proposal to

irrigate an additional 40 acres would appropriate more water than has been
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historically used. A new permit cannot be granted at this time for the 40 acres
as proposed in Application No. 7442-3, in light of SDCL 46-6-3.1.

23. Based on the entirety of the record and the foregoing Findings of
Fact, each of the foregoing applications should be deferred.

ORDER

Each of the above entitled applications is deferred until the pending
study of the UVM Aquifer is completed, which is expected to occur prior to the
spring of 2014. This matter is not final; DENR is directed to notice this matter
for hearing once the study is completed. Accordingly, the applications, if
ultimately granted, would hold priority dates relating ‘back to the date of

application under SDCL 46-2A-15.
%’
Dated this day of May, 2013.

BY THE BOARD:

Rodney Freeman, Chalrfhan
South Dakota Water Management Board
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May 30, 2013

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Re:  Inthe Matter of the Water Permit Application
No. 7441-3 (Gary or Julie Peterson}
Clay County CIV. #13-

Dear Ms. Goodman:

Please find enclosed a true and correct copy of Notice of Appeal and Order for Transcript(s) with
regard to the above-referenced case. Please deem this service. Thank you.

Sincerely,

()

A. Jason Rumpca
Jason.petersonstuart@gmail.com
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Encls.

Phillip O. Peterson ¢ David A. Stuart* * A.Jason Rumpca * Rachel R. Rasmussen
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STATE OF SOUTH DAKOTA )
:Ss
COUNTY OF CLAY )

RECEIVED
JUN -3 2013

WATER RIGHTS

IN CIRCUIT COURT ""prROGRAM

FIRST JUDICIAL CIRCUIT

IN THE MATTER OF THE WATER
PERMIT APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON),

APPELLANTS.

A S S

CIV. #13-

NOTICE OF APPEAL

TO: MARTY J. JACKLEY, South Dakota Attorney General, DIANE BEST, Assistant South
Dakota Attorney General, JEANNE GOODMAN, Chief Engineer, South Dakota
Department of Environment and Natural Resources Water Rights Program, RODNEY
FREEMAN, Chairman, South Dakota Water Management Board.

NOTICE IS HEREBY GIVEN that Gary and Julie Peterson, above-named
Applicants/Appellants, hereby Appeal the Final Decision adopted by the South Dakota Water

Management Board with regard to Water Permit Application No. 7441-3. This Appeal is made
pursuant to SDCL § 1-26-31 et seq. Pursuant to SDCL § 1-26-31.1, this appeal shall be venued

in Clay County, South Dakota.
Dated this 30" day of May, 2013.

PETERSON, STUART, RUMPCA &

A. Ja@n/R/umpZ}/

Attorney for Appellants

103 N 3™ St

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT

IN THE MATTER OF THE WATER
PERMIT APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON),

CIV. #13-

CERTIFICATE OF SERVICE
APPELLANTS.

The undersigned hereby certifies that a true and correct copy of the Notice of Appeal
served on the following:

Marty J. Jackley Diane Best

Attorney General Assistant Attorney General
1302 E. Highway 14, #1 317 N. Main

Pierre, SD 57501 Sioux Falls, SD 57104-6004
Jeanne Goodman, Chief Engineer Rodney Freeman, Chairman
Water Rights Program DENR Water Management Board
523 East Capitol Ave. P.O.Box 176

Pierre, SD 57501 Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 30" day of May,
2013.

PETERSON, STUART, RUMPCA &

RASI\iS@EN OF. LLC

A JMump g?/
Attorney for Appellants

103 N 3" St

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:Ss

COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER CIV. #13-
PERMIT APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON),
ORDER FOR TRANSCRIPT(S)

APPELLANTS.

R . A N N

TO: COURT REPORTERC(S)

Pursuant to SDCL § 1-26-32.2, Gary and Julie Peterson, the above-named Appellants,
hereby orders a transcript(s) of proceedings in the above-entitled action as indicated below:

DATE OF PROCEEDING TYPE OF PROCEEDING NAME OF REPORTER
3-06-13 X Administrative Hearing Carla A. Bachand
3-07-13 X Entire Record Stephanie L. Moen

As the ordering party | hereby certify that notice of appeal was filed with the Clay
County Clerk on the 31* day of May, 2013, and that this order is timely made within ten days of
said filing date.

I also certify that pursuant to SDCL § 1-26-32.2, an original of this order has been
transmitted to each Court Reporter who took the requested proceedings; that a copy has been
filed with the Clay County Clerk; and that service has been made upon all parties to the action as
reflected in the attached certificate of service.

Dated this 30" day of May, 2013.

PETERSON, STUART, RUMPCA &

RASMI‘JjﬁN PROF. LLC

A. Jas mpcé/

~ Attorney for Appellants
103 N 3" St
Beresford, South Dakota 57004
Phone: 605-763-5024
Fax: 605-763-8034
Jason.petersonstuart@gmail.com



COURT REPORTER'S ENDORSEMENT

I, , hereby acknowledge receipt of this order for transcript
on . My anticipated date of completion is the day of \
2013. (Explanatory comments should be noted by the reporter on the reverse side of this form.)

Court Reporter

(Note to Ordering Party: Within ten days of the filing of the notice of appeal the original of this
order must be transmitted to the Court Reporter. If more than one Reporter is involved, duplicate
originals should be transmitted to each. One copy is te be filed with the trial clerk and a copy is
to be served upon counsel for each party to the action or upon each party if unrepresented by

counsel. A certificate of service sheould be attached to the original order and to each copy therecf.

* Loiiiaalc UL stl e Saalueiia O

See SDCL § 1-26-32.2.)

(Note to Court Reporter: See SDCL § 1-26-32.4 Form of transcript—Number of copies—
Certification.)



STATE OF SOUTH DAKOTA )
'SS
COUNTY OF CLAY )

IN CIRCUIT COURT

FIRST JUDICIAL CIRCUIT

IN THE MATTER OF THE WATER
PERMIT APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON)}),

APPELLANTS.

CIV. #13-

CERTIFICATE OF SERVICE

The undersigned hereby certifies that duplicate originals of the Order for

‘I ranscript(s) were served on the following:

Carla A. Bachand

Capital Reporting Services
P.O. Box 903

Pierre, SD 57501-0903

Stephanie L. Moen

Stephanie Moen & Associates
P.O. Box 684

Mitchell, SD 57301

True and correct copies of the Order for Transcript(s) were served on the following:

Marty J. Jackley
Attorney General

1302 E. Highway 14, #1
Pierre, SD 57501

Jeanne Goodman, Chief Engineer

Water Rights Program DENR
523 East Capitol Ave.
Pierre, SD 57501

Diane Best

Assistant Attorney General
317 N. Main

Sioux Falls, SD 57104-6004

Rodney Freeman, Chairman
Water Management Board
P.O.Box 176

Huron, SD 57350

by mailing duplicate original Order|s] for Transcript(s) to Ms. Carla A. Bachand & Ms.
Stephanie L. Moen and true and correct copies of the same to Marty J. Jackley, Diane Best,
Jeanne Goodman and Rodney Freeman by United States Mail, first class postage prepaid

thereon, on this 30™ day of May, 2013.

PETERSON, STUART, RUMPCA &

RASMUSSEN ZROF LLC

A. Ja@onl(umb

Attorney for Appellants

103 N 3" St _
Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com
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Attorneys at Law ROGRAM
Prof. LLC
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May 31,2013

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Re:  Inthe Matter of the Water Permit Application
No. 7441-3 (Gary or Julie Peterson)
Clay County CIV. #13-

Dear Ms. Goodman:

Please find enclosed a true and correct copy of the Docketing Statement with regard to the
above-referenced case. Please deem this service. Thank you.

Sincerely,

g,

A Ja umpda

Jason.petersonstuart{@email.com

AJR
Encls.

Phillip O. Peterson * David A. Stuart” * A.Jason Rumpca * Rachel R. Rasmussen

T 103 N.3rd St. » VBeresford, SD 57004
Phone: (605) 763-5024 * Fax: (605) 763-8034

* also licensed in lowa




RECEIVED

JUN -3 2083
WATER RIGHTS
STATE OF SOUTH DAKOTA )  'ROGRA IN CIRCUIT COURT
.88
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER ) CIV. #13-
PERMIT APPLICATION NO. 7441-3 )
(GARY OR JULIE PETERSON), )
) DOCKETING STATEMENT
APPELLANTS. )
)
)
SECTION A.
TRIAL COURT

1. The Circuit Court from which the appeal is taken: Administrative Hearing on Water Permit
Applications proposing to appropriate water from the Upper Vermillion-Missouri Aquifer.
Hearing was held at 1:00 p.m., Wednesday, March 6-7, 2013 in the Floyd Matthew Training
Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre, SD, 57501.

2. The County in which the action is venued at the time of appeal: Clay County

3. The name of the trial judge who entered the decision appealed: Rodney Freeman, Chairman
of the South Dakota Water Management Board. See Appellants’ Exhibit 1 attached (Board
Ruling and signed Findings of Fact, Conclusions of Law and Final Decision).

PARTIES AND ATTORNEYS

4. ldentify each party presently of record and the name, address, and phone number of the
attorney for each party.

Appellee: Appellee’s Attorneys:
Jeanne Goodman, Chief Engineer Marty J. Jackley
Water Rights Program DENR Attorney General
523 East Capitol Ave. 1302 E. Highway 14, #1
Pierre, SD 57501 Pierre, SD 57501
Diane Best
Assistant Attorney General
317 N. Main

Sioux Falls, SD 57104-6004



Appellant(s): Appellants’ Attorney:

Gary Peterson A. Jason Rumpca
Julie Peterson Peterson, Stuart, Rumpca & Rasmussen,
Prof. L.L.C.
103 North Third Street

Beresford, SD 57004
(605) 763-5024

SECTION B.
TIMELINESS OF APPEAL

1. The date the Final Decision appealed form was signed and filed by the South Dakota Water
Management Board: May 2, 2013.

2. The date notice of entry of the Final Decision or order was served on each party: By U.S.
Mail in a letter dated May 6, 2013, received by Appellants’ Attorney May 8, 2013.

3. State whether either of the following motions was made:
a. Motion for judgment n.o.v., SDCL § 15-6-50(b): Not Applicable
b. Motion for new trial, SDCL § 15-6-59: Not Applicable

NATURE AND DISPOSITION OF CLAIMS

4. State the nature of each party’s separate claims, counterclaims or crossclaims and the tral
court’s disposition of each claim (e.g., court trial, jury verdict, summary judgment, default
judgment, agency decision, affirmed/reversed, etc.)

Appellants claim the South Dakota Water Management Board erred when it entered an Order
deferring Water Permit Application No. 7441-3 (Gary or Julie Peterson) until the pending study
of the UVM Aquifer is completed.

5. Appeals of right may be taken only from final, appealable orders. See SDCL § 15-26A-3 & 4.
a. Did the trial court enter a final judgment or order that resolves all of each party’s
individual claims, counterclaims, or cross-claims? Yes
b. If the trial court did not enter a final judgment or order as to each party’s individual
claims, counterclaims, or cross-claims, did the trial court make a determination and direct
entry of judgment pursuant to SDCL 15-6-54(b)?

Not Applicable

6. State each issue intended to be presented for review (Parties will not be bound by these
statements).



Whether the South Dakota Water Management Board erred when it entered an Order deferring
Water Permit Application No. 7441-3 (Gary or Julie Peterson) until the pending study of the
UVM Aquifer is completed

Dated this 31% day of May, 2013.

PETERSON, STUART, RUMPCA &

RASMUSﬁN PROF. LLC

A. Jas pca

Attorney for Appe lants

103 N 3" St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com

CERTIFICATE OF SERVICE
Marty J. Jackley Diane Best
Attorney General Assistant Attorney General
1302 E. Highway 14, #1 317 N. Main
Pierre, SD 57501 Sioux Falls, SD 57104-6004
Jeanne Goodman, Chief Engineer Rodney Freeman, Chairman
Water Rights Program DENR Water Management Board
523 East Capitol Ave. P.O. Box 176
Pierre, SD 57501 : Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 31% day of May,
2013.

PETERSON STUART, RUMPCA &

E'EN F.LLC

Al éson’Rumpc

Attorney for Appellants

103 N 3" St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com
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denr.sd.gov
May 6, 2013
NOTICE
TO: A. Jason Rumpea, 103 N 3% Street, Beresford SD 57004

Donald McCarty, PO Box 78, Brookings SD 57006

Jerome Hult, 45958 Hwy 18, Davis SD 57021

Donaid Benson, 45067 284" Street, Hurley 8D 57036

Jeremiah Welsh, 29217 460™ Avenue, Centerville SD 57014
Brad Farrar, 28795 452" Avenue, Viborg SD 57070

Darrell Osbom, 28838 463" Avenue, Centerville SD 57014
Michael D Stevens, 28916 458™ Avenue, Viborg SD 57070
Paul Peterson, 45610 282" Street, Hurley SD 57036

Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108

Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211

FROM: Jeanne Goodman, Chj ineer
Water Rights Progra:

SUBJECT:  Adoption of Finding of Fact, Conclusion of Law and Final Decision

This is to notify you that the Water Management Board Rulings and the Final Decision, including Findings
of Fact and Conclusions of Law. were adopted May 2, 2013, by the Water Management in the matter of the
Deferral of Water Permit Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7535-3, 7467-3, 7468-3, 7558-3,
7587-3, 7588-3, 7600-3, 7601-3, 7602-3, 7603-3, 7623-3, 7633-3, 7653-3. A copy of the Board Ruling and
signed Findings of Fact, Conclusions of Law and Final Decision are enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of appeal

of the Board’s decision must be filed within thirty days of this notice and be in accordance with procedures
established in SDCL 1-26-31.

Enclosures

c Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General




STATE OF SOUTH DAKOTA

SOUTH DAKOTA WATER MANAGEMENT BOARD

WATER PERMIT APPLICATION NOS.
7441-3 & 7442-3(GARY OR JULIE
PETERSON); 7452-3 (JEROME HULT);
7466-3 (BETHEL HAGEN TRUST);
7467-3 & 7468-3 (CLELAND HAGEN
TRUST); 7535-3( DONALD D
BENSON]); 7558-3 (BENDER HAGEN
TRUST); 7587-3 & 7588-3 (PAUL
PETERSEN}; 7600-3, 7601-3, 7602-3
& 7603-3 (MICHAEL D. STEVENS);
7623-3 (DARRELL OSBORN};
7633-3(BRAD FARRARY); and 7653-3
(JEREMIAH WELSH)

WATER MANAGEMENT BOARD
RULINGS ON PARTIES’
SUBMISSIONS

RPN R S N R et

Pursuant to directions of the Water Management Board, counsel for the
Department of Environment and Natural Resources, Water Rights Program
(DENR) submitted DENR proposed Findingslof Fact, Conclusions of Law and
Final Decision. No submissions were received from the Applicants or
Intervenors. The Board, upon review of the parties submissions and
ing orally entered its decision, hereby enters the
following rulings:

A. DENR’s proposed Findings of Fact Nos. 1-41, 46, 48-52 are
accepted by the Board as consistent with and supported by the administrative
record and the Board’s oral decision. The first introductory paragraph was
modified to reflect the hearing was held on March 6-7, 2013.

B. DENR’s proposed Findings of Fact Nos. 42,43 and 45 are accepted

by the Board as consistent with and supported by the administrative record



and the Board’s oral decision, as modified grammatically to reflect that the
Petersons submitted two applications on September 26, 2012.

C. DENR’s proposed Finding of Fact No. 44 is substantially accepted
by the Board as consistent with and supported by the administrative record
and the Board’s oral decision, as modified to reflect that the Petersons
submitted two applications on September 26, 2012, and that there were “five”
not “six” other permit applications filed between October 1 and November 30.

D. DENR’s proposed Finding of Fact No. 47 is accepted by the Board
as consistent with and supported by the administrative record and the Board’s
oral decision, as modified grémmatically to reflect that the Petersons jointly
submitted application No. 7442-3 and to insert in proposed Finding of Fact No.
47 “No.” before “5982-3” and “7442-3.”

E. DENR’s proposed Conclusions of Law 1-23 are accepted by the
Boal;d as consistent with and supported by the administrative record, the
Board’s oral decision, and the Findings of Fact adopted by the Board in the
ahove rulings.

F. DENR'’s proposed Final Decislon is accepted by the Board as
consistent with and supported by the administrative record, the Board’s oral
decision, and the Findings of Fact and Conclusions of Law adopted by the
Board in the above rulings.

G. The Board’s attorney is directed to prepare Findings of Fact,

Conclusions of Law and Final Decision consistent with the above rulings to be



executed by the chairman of the Board or the Board’s designee without further

notice or hearing. 1>,
~
Dated this ,/j/day of May, 2013.

BY THE BOARD:

/k)/
Rodney Freemandr— " né
Chairman, Water Managemént Board




STATE OF SOUTH DAKOTA
SOUTH DAKOTA WATER MANAGEMENT BOARD

WATER PERMIT APPLICATION NOS. )
7441-3 & 7442-3(GARY OR JULIE )
PETERSON); 7452-3 (JEROME HULT); )
7466-3 (BETHEL HAGEN TRUST); )
7467-3 & 7468-3 (CLELAND HAGEN ) FINDINGS OF FACT,
TRUST); 7535-3( DONALD D ) CONCLUSIONS OF LAW
BENSON); 7558-3 (BENDER HAGEN ) AND FINAL DECISION
TRUST); 7587-3 & 7588-3 (PAUL )

PETERSEN); 7600-3, 7601-3, 7602-3 )

& 7603-3 (MICHAEL D. STEVENS); )

7623-3 (DARRELL OSBORN); )

TN DI ATY TMATDDIDADV. 2 A 7200
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(JEREMIAH WELSH) )

Hearing was held on March 6-7, 2013 before Board members Rodney
Freeman (Chairman), Tim Bjork, Chad COmes, Peggy Dixon, Everett Hoyt, and
Leo Holzbauer.

Applicants Gary and Julie Peterson were represented by A. Jason
Rumpca. Applicants Bethel Hagen Trust, C}eland Hagen Trust, and Bender
Hagen Trust appeared through an officer or trustee of the trusts, Bruce Hagen.
Applicants Hult, Benson, Paul Petersen, Stevens, Osborn, and Farrar appeared
without counsel. Applicant Welsh did not appear. The Department of
Environment and Natural Resources, Water Rights Program and its Chief
Engineer (jointly referred to as “DENR”} was represented by Diane Best.

Intervenors Todd and Carey Miller were represented by Don McCarty.



The Board, having considered the testimony, exhibits and legal argument
and all records and documents on file and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT

1. Each application seeks to appropriate water from the Upper
Vermillion Missouri (UVM) aquifer for irrigation in Turner and Clay County.
The applications were filed during the period from September 26, 2012 through
January 22, 2013, and were heard together.

2.  Except for Application No. 7442-3 (discussed separately below),
each of the applications seeks authority to divert water under a new water
right with- a well to be constructed in the UVM.

3. The Chief Engineer recommends that each of the applications be
deferred until a pending study of the UVM aquifer is completed, which 1s
expected to occur prior to the spring of 2014. He explained that significant
portions of the aquifer have experienced long term downward trending water
levels. New appropriations from the aquifer should be deferred until it can be
determined if water levels in these areas will stabilize under steady
withdrawals. Pursuant to SDCL 46-2A-9, a permit to appropriate water may
only be approved if there is a reasonable probability that unappropriated water
is available.

4. Notice of each application was published in one official daily

newspaper and in one official weekly newspaper in each county where the



proposed water wells are to be located, where the water is proposed to be used
and where the project works are proposed to be located.

S. The Notices afforded an opportunity for intervention. Todd and
Carey Miller intervened and appeared at hearing through counsel.

6. .The Board considers whether (a) there is a reasonable probability
that there is unappropriated water available for the Applicant’s proposed use,
(b) the proposed diversion can be developed without unlawful impairment of
existing rights, (c) the proposed use would be a beneficial use and (d) the use
would be in the public interest.

7. In considering water availability this Board must also examine
whether the quantity of water withdrawn annually from the groundwater
source would exceed the quantity of the average estimated annual recharge of
water to the groundwater source if this permit was granted.

8. If the source of the water is older or lower than the Greenhorn
Formation and a public water system has applied for a permit, the Board need
not consider the recharge/withdrawal issue. Here, the aquifer is younger than
and above the greenhorn formation. Also, a public water system is not involved.
The withdrawal/recharge issue must be considered.

9. The UVM aquifer is a buried glacial outwash deposit that consists
of fine sand to medium-pebble gravel. The aquifer underlies approximately
204,832 acres of Hutchinson, Turner, Lincoln and Clay Counties. The aquifer
blends into the Lower Vermillion Missouri aquifer in northern Clay County.

According to independent studies cited by DENR expert Ken Buhler, the



average thickness of the outwash is estimated to be 68 feet in Turner County
and is estimated to be 100-150 feet thick in the areas proposed by these
applications. The aquifer contains an estimated 1.8 million ac-ft of water in
storage in Turner and Hutchinson Counties and an estimated 317,180 ac-ft of
recoverable water in storage in Clay and Lincoln Counties.

10. The UVM aquifer is primarily, but not exclusively, under confined
(artesian) conditions. Groundwater movement in the aquifer is to the south-
southeast at a gradient that was estimated in independent studies to be
approximately four feet per mile (ft/mi). However, based on DENR-Water
Rights’ observation wells the gradient was 4.3- 4.6 ft/miin May 2012.

11. The UVM outwash generally overlies the Carlile Shale although
Sioux quartzite directly underlies the aquifer in the northern portion of the
aquifer. The UVM aquifer overlies the Niobrara Formation in western Turner
County. The aquifer is generally buried by glacial till; however, in places it is
overlain by and is hydraulically connected to the surficial Parker Centerville
aquifer.

12. Recharge to the UVM aquifer occurs through: 1) direct infiltration
of precipitation in areas where the aquifer is at or near ground surface; 2)
inflow from fractures in the Sioux Quartzite; and 3) inflow from the Niobrara
aquifer. Referring to past independent studies, Buhler testified that the
recharge rate to the UVM has been estimated at 0.25 inches per acre per year
calculated from regional flow net analysis. This would produce an average

annual recharge to the overall UVM aquifer of 4,267 ac-ft/yr.



13. Buhler also evaluated the recharge potential of the UVM aquifer by
undertaking a regional flow net analysis based specifically on May 2012 water
level data from the DENR Observation Well Network. A flow net analysisis a
calculation of the amount of water flowing through the aquifer. To do this,
Buhler relied on (a) the average transmissivity of the aquifer based on the
calculated transmissivity of irrigation wells in the aquifer where the data to
allow these calculations was available, (b) the hydraulic gradient for the UVM
based on data from the Observation Well Network, and (c) the distance of the
appropriate cross section of the UVM. He found that the amount of water
moving through the UVM is approximately 15.99 ac-ft/day or 5,836 ac-ft/yr.

- In order to sustain this volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per year based on the area of the aquifer would
be 0.34 inches. This recharge rate cannot be considered “average annual
recharge” since it used only 2012 data. The estimate does, however, agree in
general with the average annual recharge estimate from the independent
studies that Buhler consulted.

14. The recharge rates estimated for the UVM aquifer should be
considered reflective of “existing conditions”. Buhler explained that
independeﬁt studies have found that the southern 19.5 miles of the western
boundary of the UVM in Turner County to be hydraulically connected to (and
receiving recharge from) the Niobrara aquifer. Increased recharge will be

induced from the Niobrara aquifer with increased pumping from the UVM.



15. Discharge from the UVM Missouri aquifer occurs naturally through
groundwater outflow to the Lower Vermillion Missouri aquifer and also by well
withdrawals. Reports on file with the DENR-Water Rights Program show that
domestic use wells are completed into the UVM aquifer, however withdrawals
from domestic users are not expected to be significant.

16. In addition to domestic use, there are currently 100 water
rights/permits appropriating water from the UVM. Appropriations authorize
municipal, commercial, rural water system and irrigation uses.

17. The cities of Viborg and Davis hold water rights to appropriate
water from this aquifer, but they are supplied completely by TM Rural Water
System. The City of Centerville receives 70% of its 64,000 gallons per day
average from Lewis and Clark Rural Water System and 30% from the UVM.
The average municipal water use from the UVM is 21.5 ac-ft/yr.

18. There are two commercial water rights from this aquifer. One isa
concentrated animal feeding operation permitted for 1,800 head of beef cattle
with an estimated average annual water use of 36 ac-ft/yr. The other is a
fertilizer plant with an estimated average annual water use of 1,000,000
gallons per year (i.e. 3.07 ac-ft/yr).

19. Two rural water systems are supplied by the UVM aquifer: TM
Rural Water System and South Lincoln Rural Water System. The water use for
each of these systems has approached or exceeded 1000 ac-ft/yr since 2009.

20. The majority of the water pumped from the UVM aquifer is for

irrigation use. In 1979 there were 56 irrigation permits; the number increased



to 79 in 2011. Irrigators report pumping annually and pumping has also
increased during this period. Pumping exceeded 7000 ac/ft in some recent
years, but the average of reported pumping from 1979- 2011 1s 4865.42
ac-ft/yr.

21. There are two future use permits for this aquifer. TM Rural Water
System holds both of them and they total 740 ac/ft year. A future use permit
is a reservation of water and does not authorize withdrawals. However, in
theory future use permits can be completely developed.

22. The total of well withdrawals from the UVM aquifer plus the
amount of water that can be developed from future use permits is estimated to
be approximately 7, 900 acre-feet per year assuming average municipal,
commercial, and irrigation use; 2,250 ac-ft/yr rural water system use; and 740
ac-ft/yr from future use permits. The estimated average annual recharge is
currently estimated to be approximately 5,836 ac-ft/yr. So, the current
estimated average annual withdrawal from the UVM aquifer appears to exceed
the estimated average annual recharge to the aquifer.

23. The DENR-Water Rights Program monitors 29 observation wells in
the UVM. The observation well data shows seasonal fluctuations in water
levels corresponding to reéharge and discharge. The aquifer responds well to
climatic conditions with rising water levels during wet years and gradually
declining water levels during dry years.

24. The hydrograph for an observation well in Clay County in the

southernmost part of the aquifer area studied (observation well CL-80K) shows



that there is currently more water in storage in the area of the well than when
the well was completed. The linear trend line for this well data shows a
positive slope, indicating that in general, recharge has exceeded discharge in
this area over the period of record since the well was constructed in 1980.

25. Other observation wells in the UVM aquifer document downward
trends in water levels. The slope of the trend lines for 15 of the 29 observation
wells is negative (i.e. downward sloping). The observation wells with downward
trending water levels are concentrated in two areas: an area in the
north-central portion of the aquifer and an area in the northwest portion of the
aquifer. The first area is in the vicinity of South Lincoln Rural Water System
wells and the second is in the vicinity of TM Rural Water District wells.

26. The water use from the two areas of declining water levels has
steadily increased. At this time, data is not available to determine if the water
levels in these areas will stabilize under steady rural water system withdrawals.

27. This Board also heard evidence on whether the proposed uses
would impair existing water rights. The DENR staff was unaware of any claims
that any of the proposed uses would impair existing use of water from area
wells. Further, no intervenor filed any objection claiming that granting the
application would impair any use of wells for existing rights or domestic uses.
Todd and Carey Miller did intervene with general concerns about the possible

effect of the proposed applications on Swan Lake in Turner County.



28. Beneficial use is also a question. The beneficial use factor involves
examining whether the use would be beneficial in the eyes of the appropﬂator
and alsoc in terms of the interest of the public in the best use of water supplies.

29. The use of water, as requested, would undoubtedly be beneficial to
the applicants. They intend to use the water for irrigation and increasing crop
yields, which would be beneficial to them.

30. The Board has previously found that irrigation is in the interest of
the public in the utilization of water supplies. However, given the status of the
evidence in this matter, the Board is unable to conclude irrigation of water
from this particular aquifer is a beneficial use to the public at present.

31. Public interest is also a question. The Board has previously found
that irrigation is in the public interest from the economic perspective of
increasing crop yields and enhancing the economy. However, given the status
of the evidence in this matter, the Board is unable to conclude irrigation of
water from this particular aquifer is in the public interest at this time.

Application Nos. 7441-3 and 7442-3

32. The foregoing Findings of Fact are incorporated by reference.

33. Application Nos. 7441-3 and 7442-3 were filed on September 26,
2012, by Gary and Julie Peterson (Petersons).

34. Application No. 744 1-3 proposes to appropriate up to 280 ac-ft/yr
at a maximum diversion rate of 1.79 cfs from one well that would be

approximately 175 feet deep. This application proposes to irrigate 140 acres.



35. Application No. 7442-3 proposes to appropriate up to 80 ac-ft/yr to
irrigate 40 acres by using an existing well authorized by Water Right No. 5982-
3. Water Right No. 5982-3 appropriates water at a maximum diversion rate of
2.28 cfs and the present application would not increase the total diversion rate.

36. Application Nos. 7441-3 and 7442-3 were filed before the rest of
the above entitled applications. Petersons claim that these particular
" applications should be granted even if the other applications are deferred.

37. In particular, Petersons rely on the fact that the DENR issued a
similar permit in 2012 for a nearby irrigator. The other permit, less than a
mile from the site of Application No. 7441-3, was issued to Roger Hansen.

38. The Hansen.application-was filed on July 20, 2012, and when it
was reviewed it was the only application from the UVM. While DENR’s staff
engineer, Adam Mathiowetz, questioned whether graﬁting the permit would
cause the withdrawal to exceed recharge in UVM based on overall data, he also
looked at nearby observation wells and found that they were not trending
downward. This conflicting data raised a “yellow flag” but Mathiowetz’s report,
dated September 18, 2012, favored approval of the Hansen permit. The
Mathiowetz report was provided to the Chief Engineer who recommended
approval. The Hansen application was published; there were no intervenors,
and on October 9, 2012, the permit was granted directly by the Chief Engineer
under SDCL 46-2A-23. The Hansen case was not heard by this Board.

39. Although the Petersons ask the Board to reject the Buhler

testimony concerning the need for additional study in favor of the Mathiowetz

10



analysis for the Roger Hansen permit, the Board will not do so. Without
impugning the Mathiowetz study, the Board finds that a review of the entire
aquifer is necessary and not the local effects associated with one observation
well. The data compiled by Ken Buhler shows that 15 of the 29 DENR
observation wells are declining in this aquifer and this Board cannot ascertain,
at this time, whether the area of declining water levels is expanding. This
Board cannot “unring the bell” and determine that the earlier report by
Mathiowetz should be accepted for any of these new applications from this
aquifer. The Board accepts and relies on the extensive review conducted by
DENR expert Ken Buhler.

40. At hearing, Gary Peterson testified that Roger Hansen had been
irrigating in the summer of 2012. Based on the Hansen irrigation and
Peterson’s own favorable past experience in obtaining permits in this aquifer,
Peterson purchased nearby property to irrigate and applied for an irrigation
permit for the newly purchased property.

41. Hansen was not authorized to irrigate the property in question in
the summer of 2012. Also, the DENR made no promises to Peterson that either
Application No. 7441-3 or 7442-3 would be granted.

42.  Peterson pointed out that review did not begin immediately on the
Petersons’ September 26 applications and that the Chief Engineer’s
recommendation was not issued until December 18. The Chief Engineer

testified that DENR received an extraordinary number of irrigation applications
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in the fall of 2012. Other applications for this aquifer were filed on October 1,
October 18 (3 applications), and in November while the review was pending.

43. Regardless of the timing of the review, the Petersons’ applications
would not have been considered by this Board earlier. This Board meets five
times a year. The applications were filed on September 26, only a few days
short of this Board’s October 3 meeting. The Board met on December 5, but
for a case to be heard then the analysis would have to have been completed
and the recommendation issued early enough so that the notice could be
prepared and submitted to newspapers in time for publication on or before
November 15, twenty days before hearing. If the Chief Engineer issued the
recommendation even 45-50 days from the date of the application, it would
have been too late for publication for the December meeting. The Petersons
applications were heard at the Board’s next scheduled meeting on March 7,
2013.

44. Petersons’ permit applications were filed September 26, 2012, but
were followed by five other permit applications filed on October 1, October 18
(three applications), and November 30. They were analyzed together. Due to
the “yellow flag” raised by Mathiowetz in the earlier Hansen application, Ken
Buhler, who is head of the groundwater area in the Water Righté Program,
asked another engineer, Joe Stonesifer, to take an independent lock at the
recharge /withdrawal analysis. Stonesifer reported back to Buhler that he
encountered the same issues. Buhler then took over the review and conducted

the analysis several ways (as set forth in the foregoing Findings). Ultimately,
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Buhler’s report favored deferral. The Chief Engineer adopted this analysis,
recommended deferral, and provided notice of hearing before this Board. In the
meantime, another eleven applications were filed in December and January
and a second report was issued on February 4 that contained the same
analysis for those new applications. The Chief Engineer also recommended
deferral and scheduled hearing.

45. Petersons also claim Application No. 7442-3 should be granted
because it seeks no additional water. The applicants request does not seek to
transfer an irrigation right or permit away from one of its currently permitted
parcels; the applicants clearly intend to maintain the right to irrigate their
currently permitted parcel under one water permit and irrigate forty more acres
under the new permit.

46. Chief Engineer Garland Erbele testified that this application, if
granted, would in fact constitute appropriation of an additional volume of water
even if the diversion rate is the same.

47. Under Water Right No. 5982-3 Petersons are currently entitled to
divert water at a diversion rate of 1.64 cfs to irrigate 115 acres. This is the
maximum diversion rate allowed by law (1 cfs per 70 acres). It is undisputed
that the water right holders do not currently use the maximum diversion rate
24 hours per day throughout the irrigation season, since there is no need for
such high diversions at consistent levels. The current application, if granted,
would allow the applicants to pump water within the 1.64 cfs authorized

diversion rate and for longer periods that they would otherwise do for the
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existing permit. The center pivot would run at higher levels or for longer
periods because more land would be irrigated. Application No. 7442-3, if
granted, would cause more consistent sustained use of the aquifer than for the
existing permit.

48. The Petersons seek to appropriate a greater volume of water, even
if the instantaneous diversion rate remains the same. As set forth above, a

‘new permit for a greater volume of water cannot be granted at this time in light
of the need for additional study on the recharge/withdrawal analysis.

49. If the Board were to accept the Petersons’ position that there is no
legal or practical change in individual permits if the diversion rate is used for
more acreage, then the Board would need to address the enhanced volume of
water withdrawn when analyzing water availability for new permits.

50. To date, the Board has made its recharge/withdrawal analysis
based, in significant part, on the volume of actual water withdrawals as
reported by irrigators in annual reports. The Board has consistently
recognized, that in any given year, a certain number of pivots or other irrigation
systems are setting idle or are not pumping water continuously. The practice
is that some acreage sits idle due to changes in equipment use, cropping
patterns, enrollment in federal programs like CRP, precipitation considerations,
and other management considerations. In practice, irrigators do not
continuously use water at sustained maximum levels for all permitted acreage.

S51. Ifirrigation permits were to move toward maximum diversion rates

for longer periods or for larger acreages, the withdrawal analysis will need to
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reflect the enhanced sustained withdrawal of water at maximum rates. The
existing data shows that the UVM may be close to being fully appropriated
under the existing pattern of use. If actual use moves toward greater, more
sustained diversions (even within the peak currently allowed for each permit),
the withdrawals would be much more likely to exceed recharge.

Ultimate Finding

52. Based on the entirety of the record and the foregoing Findings of
Fact, there is insufficient evidence to grant any of the requested applications.
CONCLUSIONS OF LAW
1. The Board has jurisdiction. The applications fall within the
Board’s responsibility over water appropriation and regulation in Title 46, more

specifically SDCL 46-2A-9.

2. Publication of the Notice of Hearing was properly made pursuant to
SDCL 46-2A-4.
3. The published Notice of Hearing also allowed for petitions to

intervene. Todd and Carey Miller filed a petition to intervene in Water Permit
Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7467-3, 7468-3, and 7535-
3. At hearing, the Millers made an oral motion to also intervene in the
remaining water permit applications that were heard at the same time. The
Board granted the request without objection.

4. The Chief Engineer has recommended deferral. The

recommendation is not, however, binding on the Board. SDCL 46-2A-4(8).

15



5. The applicants are required to demonstrate by a preponderance of
the evidence that the elements in SDCL 46-2A-9 have been met for the permits
they are seeking. SDCL 46-2A-9 provides that a permit to appropriate water
may be issued “only if there is reasonable probability that there is
unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful impairment of existing
rights and that the proposed use is a beneficial use and in the public interest.”
The first element in SDCL 46-2A-9 is whether there is water available for the
appropriation. The aquifer is currently used extensively for irrigation as well as
commercial, municipal, rural water system use and domestic use. The
observation well data shows that this use has resulted in downward trends in
areas of the aquifer. It is unknown, absent further study, whether the
downward trends will expand.

6. Consideration of water availability also includes consideration of
the criteria in SDCL 46-6-3.1 pertaining to recharge/withdrawal: whether
“according to the best information reasonably a.vai]able, it is probable that the
quantity of water withdrawn annually from a groundwater source will exceed
the quantity of the average estimated annual recharge of water to the
groundwater source.”

7. Although there is an exception to the recharge/withdrawal
consideration in SDCL 46-6-3.1, it applies only to applications filed by public

water supply systems that intend to withdraw water from an aquifer older than
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or stratigraphically lower than the Greenhorn aquifer. The exception does not
apply here.

8. Administrative Rule of South Dakota Section 74:02:05:07 requires
that “the Water Management Board shall rely upon the record of observation
well measurements to determine that the quantity of water withdrawn annually
from the aquifer does not exceed the estimated average annual recharge of the
aquifer.” The observation well data, along with the other Buhler testimony, is
the best information reasonably available on the recharge /discharge issue.
Buhler, a groundwater expert with many years of experience, was unable to
conclude that recharge was exceeding withdrawals or vice versa.

9. Given the foregoing Findings of Fact and Conclusions of Law, the
Board is unable to determine whether there is water available for the proposed
water use.

10.  The second element in SDCL 46-2A-9 is whether the proposed
water use would impair existing rights. The evidence is insufficient to make a
full determination at this point.

11.  The third element in SDCL 46-2A-9 is whether the use of water
would be a beneficial use. In this context, a beneficial use of water is one that
is reasonable and useful and beneficial to the appropriator and that is
consistent with the interest of the public in the best utilization of water
supplies. SDCL 46-1-6(3).

12. The use of water, as requested, would undoubtedly be beneficial to

the applicants since the purpose is to increase crop yields. The other part of
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the beneficial use test is, however, whether the water use is in the interest of
the public in terms of the best utilization of water supplies. SDCL 46-1-6(3).
Given the foregoing determination, it is premature to determine whether the

use of water for the applications at issue is a beneficial use of the water from
the UVM aquifer. |

13.  Under the fourth element of SDCL 46-2A-9, the applicant must
demonstrate that the proposed use is in the public interest. The public interest
element requires weighing the general public interest in the local economy
associated with farming and irrigation, along with any other public interest
issues presented. Given the ruling below, it is premature for this Board to
enter a ruling on the public interest issue.

14.  No justification was provided by the Applicants for water permits
7452-2, 7535-3, 7603-3, and 7653-3 for their request for diversion rates of
greater than 1 cfs per 70 acres. Such justification is required under
SDCL 46-5-6. When this matter is heard following further study, the
justification must be provided.

15. This Board adopts the Chief Engineer’s recommendation of
deferral. In light of the evidence presented, it is not possible to conclude that
unappropriated water is available from the UVM to satisfy the proposed
appropriations. Significant portions of fhe aquifer have experienced long-term
downward trending water levels. New appropriations from the aquifer should
be deferred until it can be determined if water levels in these areas will stabilize

under steady withdrawals.
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Application Nos. 7441-3 and 7442-3

16.  The Petersons rely on the water permit issued to Roger Hansen in
2012. The Hansen permit was not contested and was granted directly by the
Chief Engineer under SDCL 46-2A-23. The Board did not hear evidence on the
Hansen permit, and is not bound by either the permit or the underlying
rationale. Moreover, even if the Board had issued the prior permit, neither the
prior analysis nor the prior permit would be binding. The Board is an
administrative agency with quasi-judicial authority to consider the factors in
SDCL 46-2A-9. As such, the Board holds authority to consider each case on
its merit and is not bound to accept prior decisions as binding precedent.
Interstate Telephone Cooperative, Inc. v. Public Utilities Commission 518 N.W.2d
749 (S.D. 1994).

17.  Although Gary Peterson invested in land relying on expectations
that he would obtain a permit, DENR staff made no promises to him that either
of the applications would be granted and there is no laches or estoppel issue.
Moreover, based on the Chief Engineer’s referral to the Board under SDCL
46-2A-23 and the contested status of this matter, the Board is the sole decision
maker for the above entitled applications.

18. The Chief 'Engineer issued his recommendation more than 60 days
after these applications were filed on September 26, but the Petersons were not
harmed in a procedural sense, since March 7 is the first Board meeting where
the permit would have been considered, due to the times for public notice and

opportunity to intervene in SDCL 46-2A-4. If the Chief Engineer issued the

19



recommendation within the usual 60 days, it would have been too late to meet
the December meeting.

19. In addition to the foregoing, Petersons’ claim that Application No.
7442-3 should be granted because it seeks no additional water. Application
No. 7442-3 was, however, filed as a request for a new permit. The purpose of
new permits is to appropriate water (SDCL 46-5-10; SDCL 46-2A-9}. This
request does, in fact, seek to use additional water.

20. This is not a request to amend existing permit 5982-3 and was not
published as such. This Board could not entertain it as an amendment.
Further, existing irrigation permits may be amended only as provided in SDCL
46-5-30.4 through SDCL 46-5-34. Petersons’ request does not seek to transfer
an irrigation right or permit away from a currently permitted parcel under
SDCL 46-5-30.4 and SDCL 46-5-34; the applicant clearly intends to maintain
the right to irrigate its currently permitted parcel and also irrigate the new
parcel. SDCL 46-5-31 also allows this Board to amend permits for changes in
the place of use, but not for adding additional acreage as proposed here.

21. For a new permit, the applicant must prove each element in
SDCL 46-2A-9. Each of these factors must be met and the permit must be
denied if the applicant does not meet its burden of proof on any one of them.

22. The first element in SDCL 46-2A-9 is whether there is water
available for the appropriation and it requires consideration of the criteria in
SDCL 46-6-3.1. As set forth in the Findings of Fact, the Petersons’ proposal to

irrigate an additional 40 acres would appropriate more water than has been
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historically used. A new permit cannot be granted at this time for the 40 acres
as proposed in Application No. 7442-3, in light of SDCL 46-6-3.1.

23. Based on the entirety of the record and the foregoing Findings of
Fact, each of the foregoing applications should be deferred.

ORDER

Each of the above entitled applications is deferred until the pending
study of the UVM Aquifer is completed, which is expected to occur prior to the
spring of 2014. This matter is not final; DENR is directed to notice this matter
for hearing once the study is completed. Accordingly, the applications, if

ultimately granted, would hold priority dates relating back to the date of

o
Dated this%;,of May, 2013,

BY THE BOARD: .

application under SDCL 46-2A-15.

-

Rodney Freeman, Chaﬁrﬁian
South Dakota Water Management Board
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RECEIVED

JUN -6 2013
WATER RIGHTS
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT PROGRAM
8§
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER CIV. #13-
PERMIT APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON),
ORDER FOR TRANSCRIPT(S)

APPELLANTS.

TO: COURT REPORTER(S)

Pursuant to SDCL § 1-26-32.2, Gary and Julie Peterson, the above-named Appellants,
hereby orders a transcript(s) of proceedings in the above-entitled action as indicated below:

DATE OF PROCEEDING TYPE OF PROCEEDING NAME OF REPORTER
3-06-13 X Administrative Hearing Carla A. Bachand
3-07-13 , X Entire Record _ Stephanie L. Moen

As the ordering party I hereby certify that notice of appeal was filed with the Clay
County Clerk on the 31% day of May, 2013, and that this order is timely made within ten days of
said filing date.

I also certify that pursuant to SDCL § 1-26-32.2, an original of this order has been
transmitted to each Court Reporter who took the requested proceedings; that a copy has been
filed with the Clay County Clerk; and that service has been made upon all parties to the action as
reflected in the attached certificate of service.

Dated this 30™ day of May, 2013.

PETERSON, STUART, RUMPCA &

RASMIiEf\I, PROF.LLC

Al asdg}ilmpcé/

Attorney for Appellants

103 N 3" st

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com




COURT REPORTER'S ENDORSEMENT

2

I , hereby acknowledge receipt of this order for transcript
on "7/'3/ -3 . My anticipated date of completion is the y of ~ﬁfl&—
2013. (Explanatory comments should be noted by the reporter on the reverse side of this form.)

A,

Court Reporter

(Note to Ordering Party: Within ten days of the filing of the notice of appeal the original of this
order must be transmitted to the Court Reporter. If more than one Reporter is involved, duplicate
originals should be transmitted to each. One copy is to be filed with the trial clerk and a.copy is
to be served upon counsel for each party to the action or upon each party if unrepresented by
counsel. A certificate of service should be attached to the original order and to each copy thereof.

See SDCL § 1-26-32.2.)

(Note to Court Reporter: See SDCL § 1-26-32.4 Form of transcript—Number of copies—
Certification.)




| DEPARTMENT of ENVIRONMENT
ﬁo‘%@ and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
h23 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

~ heATFACE. GReaTPLACES

denr.sd.gov

June 26, 2013

Jessica Bosse

Clay County Clerk of Courts
PO Box 377

Vermillion SD 57069-0377

Re:  Transmittal of Record in the Matter of Water Permit Application No. 7441-3, Gary or
Julie Peterson (CIV 13- )

Dear Clerk:

Consistent with SDCL 1-26-33, I am transmitting the agency record for the above entitled
matters to the First Judicial Circuit Court in Clay County. The following are enclosed:

1. agency record (administrative file and exhibits)
2. transmittal of record

3. chronological index

4. alphabetical index

5. list of exhibits

The agency record includes correspondence and filings with the Chief Engineer that occurred
after the March 6 and 7, 2013, evidentiary hearing and May 2, 2013, hearing to consider findings
of fact, conclusions of law and final decision.

Sincerely, )
Eric Gronlund

Water Rights Program

(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

_ . : 8§
COUNTY OF CLAY ' ) : FIRST JUDICIAL CIRCUIT
) (CIV13-__ )
IN THE MATTER OF WATER )
PERMIT APPLICATION NO. 7441-3, ).
GARY OR JULIE PETERSON ) TRANSMITTAL OF RECORD

I, Eric S. Gronlund, Natural Resource Engineer, Water Rights Program, Department of
Environment and Natural Resources, certify as follows:

1. As a Natural Resource Engineer employed by the Water Rights Program, Department of
Environment and Natural Resources, I am responsible for maintaining the formal agency file on water
right permit applications and administrative proceedings which are subject to the jurisdiction of the
South Dakota Water Management Board.

2. Consistent with my responsibilities in the Water Rights Program, I have kept the agency
record in the Matter of the Water Permit Application No. 7441-3, Gary or Julie Peterson. A copy of the
record is herewith transmitted to the above-captioned reviewing court pursuant to SDCL 1-26-33.

3. This agency record includes a copy of all pleadings, correspondence and other filings that
were submitted for consideration by the South Dakota Water Management Board as well as the Board’s
Final Decision. I hereby certify under penalty of perjury that the enclosed documents are true and correct
copies of the originals as they appear on record in the offices of the Water Rights Program.

4. I have enclosed the original exhibits from the March 6 — 7, 2013, hearing in the above entitled
matter.

5. In addition, I have prepared a chronological and alphabetical index of the agency record and a
- list of exhibits which are herewith transmitted to the above-captioned reviewing court pursuant to SDCL
1-26-33. A copy of the indices is also being sent to the parties of record on this date.

E kS

Eric S. Gronlund, Natural Resource Engineer
Water Rights Program
Dept. of Environment & Natural Resources

Dated this 26th day of June, 2013.

Subscribed and sworn to before me this
26th day of June, 2013

Kaum MJQ/Z

Notary Public

- My commission expires: 4//4//20/9

s KAREN SCHLAAK )
'S NOTARY PuBLIC N
'Q’J State of South Dakota ¢

- - "




STATE OF SOUTH DAKOTA ) . IN CIRCUIT COURT

" SS
COUNTY OF CLAY ) FIRST JUDICIAL COURT
(CIVNO. 13- _ )
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7441-3 ) CHRONOLOGICAL
(GARY OR JULIE PETERSON), ) INDEX
APPELLANTS. )
Entry Date Document Pages
1. September 26, 2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map, well information)
2. | September 26,2012 | Receipt to Gary Peterson for payment of Application 5
Fee
3. | November 26, 2012 | Water Rights Program — File Documentation 6
4. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary-or Julie
Peterson .
5. | December 18,2012 | Recommendation of Chief Engineer for Water Permit 21
Application No. 7441-3, Gary E or Julie A Peterson
6. | December 19, 2012 | Letter to Gary E or Julie A Peterson regarding 22
publishing the Notice of Application
7. | December 19, 2012 { Letter to the Plain Talk regarding publishing the Notice 23-25
' , of Application (w/notice)
8. December 19, 2012 Letter to Daily Press & Dakotan regarding pubhshmg 26-28
the Notice of Application (w/notice)
9. | January 11,2013 Affidavit of Publication of Notice of Application from 29-30
Yankton Daily Press and Dakotan ,
10. | January 18, 2013 Affidavit of Publication of Notice of Application from 31-32
‘ the Plain Talk : ,
11. | January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
_ (w/enclosures)
12. | February 11,2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service)
13. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40
from A Jason Rumpca




Entry Date Document Pages

14. | February 21, 2013 Notice of Appearance by A Jason Rumpca (w/certificate 41-42
of service)

15. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
(w/certificate of service)

16. | March 7, 2013 Closing Argument Submitted by Email from Donald 45-46
McCarty

17. | March 12,2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision (w/

: certificate of service)

18. | April 9, 2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service

19. | April 17,2013 Notice of Hearing on Application No. 7442-3 with 74-78
revised recommendation and stipulation

20. | April 23, 2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final

- Decision (with certificate of service)
21. | May6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
' of Fact, Conclusions of Law and Final Decision

(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

22. | May 30,2013 - Letter from A Jason Rumpca transmitting Notice of 131

' Appeal and Order of Transcripts (w/certificate of

service)

23. | May 30, 2013 Notice of Appeal 132-133

24. | May 30, 2013 Order of Transcript(s) (w/certificate of service) 134-136

25. | May'31, 2013 Letter from A Jason Rumpca transmitting Docketing 137
Statement {w/certificate of service)

26. | May 31, 2013 Docketing Statement and attachment 138-165

27. | June 6, 2013 Order for Transcript from A Jason Rumpca 166-167

'




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF CLAY ) FIRST JUDICIAL COURT
(CIVNO. 13- __ )
IN THE MATTER OF WATER PERMIT ) ‘
APPLICATION NO. 7441-3 ) ALPHABETICAL
(GARY OR JULIE PETERSON), ) INDEX
APPELLANTS. )
Entry Date Document Pages
1. | January 18, 2013 Affidavit of Publication of Notice of Application from 31-32
the Plain Talk
2. January 11, 2013 Affidavit of Publication of Notice of Application from 29-30
“Yankton Daily Press and Dakotan
3. September 26, 2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map; well information) :
4. March 7, 2013 Closing Argument Submitted by Email from Donald 45-46
’ McCarty : :
5. May 31, 2013 Docketing Statement and attachment 138-165
6. | May 31, 2013 Letter from A Jason Rumpca transmitting Docketing 137
' Statement (w/certificate of service) .
7. | May 30, 2013 Letter from A Jason Rumpca transmitting Notice of 131
Appeal and Order of Transeripts (w/certificate of
service)
8. April 9, 2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service
9. April 23, 2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final
Decision (with certificate of service)
10. | December 19, 2012 | Letter to Daily Press & Dakotan regarding publishing 26-28
the Notice of Application (w/notice)
11. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40
-from A Jason Rumpca
12. | December 19,2012 | Letter to Gary E or Julie A Peterson regarding 22
publishing the Notice of Application




Pages

Entry Date Document

13. | January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
(w/enclosures)

14. | December 19, 2012 | Letter to the Plain Talk regarding publishing the Notice 23-25
of Application (w/notice)

15. | March 12,2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision (w/
certificate of service)

16. | May 6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
of Fact, Conclusions of Law and Final Decision :
(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

17. | May 30, 2013 Notice of Appeal 132-133

18. | February 21, 2013 Notice of Appearance by A Jason Rumpca (w/certificate 41-42
of service)

19. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
(w/certificate of service)

20. | February 11, 2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service)

21. | April 17, 2013 Notice of Hearing on Application No. 7442-3 with - 74-78
revised recommendation and stipulation

22. | June 6, 2013 Order for Transcript from A Jason Rumpca 166-167

23, | May 30, 2013 Order of Transcript(s) (w/certificate of service) 134-136

24. | September 26,2012 | Receipt to Gary Peterson for payment of Application - 5
Fee :

25. | December 18,2012 | Recommendation of Chief Engineer for Water Permit 21

‘ Application No. 7441-3, Gary E or Julie A Peterson

26. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary or Julie
Peterson

27. | November 26, 2012 | Water Rights Program — File Documentation ' : 6




Exhibits Introduced into Evidence

in the Matter of the Water Permit Application No. 7441-3

Gary E or Julie A Peterson

“‘Exhibit No.

DENR-1 DENR file on Water Permit Application No. 7441-3, Gary E or
Julie A Peterson (Agency file through March 4, 2013)

DENR-2 Vita — Ken Buhler

DENR-3 Copies of testimony presented by Ken Buhler

DENR-4 Timeline chart with dates when permit applications were
received -

DENR-5 Map of UVM Aquifer area

DENR-6 Map of UVM Aquifer area including water use

Petitioner’s-1

Timeline of events

Petitioner’s-2

Roger Hansen water permit application (Nos. 7383-3 & 7384-3)
and Engineering Report

Petitioner’s-3

DENR letter dated January 30, 2013 including Summary of
Irrigation Questionnaires, composite map showing the line
separating the Upper Vermillion Missouri Aquifer and Lower
Vermillion Missouri Aquifer

Petitioner’s-4

Acerial photo map for-Application No. 7442-3

Petitioner’s-5

Plat map for Gary & Julie Peterson land

Petitioner’s-6

Clay Rural Water System publication (January 2013, Volume 8,
Issue 3)
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denr.sd.gov

June 26, 2013
NOTICE

TO: A Jason Rumpca
Peterson, Stuart, Rumpca & Rasmussen, Prof, LL.C
103 North Third Street
Beresford, SD 57004

Donald McCarty
PO Box 78
Brookings SD 57006

FROM: Jeanne Goodman, Chj
Water Rights Progra
(605) 773-3352

) A 7Y

SUBJECT:  Appeal of Water Management Board’s Decision in the matter of Water Permit
Application No. 7441-3, Gary or Julie Peterson

Consistent with SDCL 1-26-33, the agency record for the above entitled matter is being transmitted
to the First Judicial Circuit Court in Clay County. A chronological and alphabetical index of the
agency record and a list of exhibits is also being transmitted to the court. A copy of the transmittal
of record and each index is enclosed.

enclosures

c: Diane Best, Assistant Attorney General
Jerome Hult, 45958 Hwy 18, Davis SD 57021
Donald Benson, 45067 284™ Street, Hurley SD 57036
Jeremiah Welsh, 29217 460" Avenue, Centerville SD 57014
Brad Farrar, 28795 452™ Avenue, Viborg SD 57070
Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014
Michael D Stevens, 28916 458™ Avenue, Viborg SD 57070
Paul Peterson, 45610 282™ Street, Hurley SD 57036
Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

. S§
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
) (CIV 13- )
IN THE MATTER OF WATER )
PERMIT APPLICATION NO. 7441-3, )
GARY OR JULIE PETERSON ) TRANSMITTAL OF RECORD

I, Eric S. Gronlund, Natural Resource Engineer, Water Rights Program, Department of
Environment and Natural Resources, certify as follows:

1. As a Natural Resource Engineer employed by the Water Rights Program, Department of
Environment and Natural Resources, I am responsible for maintaining the formal agency file on water
right permit applications and administrative proceedings which are subject to the jurisdiction of the
South Dakota Water Management Board.

2. Consistent with my responsibilities in the Water Rights Program, I have kept the agency
record in the Matter of the Water Permit Application No. 744]1-3, Gary or Julie Peterson. A copy of the
record is herewith transmitted to the above-captioned reviewing court pursuant to SDCL 1-26-33.

3. This agency record includes a copy of all pleadings, correspondence and other filings that
were submitted for consideration by the South Dakota Water Management Board as well as the Board’s
Final Decision. Ihereby certify under penalty of perjury that the enclosed documents are true and correct
copies of the originals as they appear on record in the offices of the Water Rights Program.

4. T have enclosed the original exhibits from the March 6 — 7, 2013, hearing in the above entitled
matter.

5. In addition, I have prepared a chronological and ﬁlphabeticai index of the agency record and a
list of exhibits which are herewith transmitted to the above-captioned reviewing court pursuant to SDCL
1-26-33. A copy of the indices is also being sent to the parties of record on this date.

Eric S. Gronlund, Natural Resource Engineer

Water Rights Program
Dept. of Environment & Natural Resources

Dated this 26th day of June, 2013,

Subscribed and sworn to before me this
26th day of June, 2013

pin Aplaak

Notary Public

My commission expires: i / 2/ / 20/9

e

I\« KAREN SCHLAAK G|

NOTARY PUBLIC
'% State of South Dakota ™ §

- P

[N



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: 88
COUNTY OF CLAY ) FIRST JUDICIAL COURT
(CIVNO. 13- )
IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7441-3 ) ' CHRONOLOGICAL
(GARY OR JULIE PETERSON), ) INDEX
APPELLANTS. )
Entry Date Document Pages
1. September 26, 2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map, well information)
2. September 26, 2012 | Receipt to Gary Peterson for payment of Application 5
Fee
3. | November 26,2012 | Water Rights Program — File Documentation 6
4. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary or Julie
Peterson
5. | December 18,2012 | Recommendation of Chief Engineer for Water Permit 21
Application No. 7441-3, Gary E or Julie A Peterson
6. December 19, 2012 Letter to Gary E or Julie A Peterson regarding 22
publishing the Notice of Application
7. | December 19,2012 | Letter to the Plain Talk regarding publishing the Notice 23-25
' . of Application (w/notice)
8. | December 19,2012 | Letter to Daily Press & Dakotan regarding publishing 26-28
the Notice of Application (w/notice)
9. | January 11, 2013 Affidavit of Publication of Notice of Application from 29-30
Yankton Daily Press and Dakotan
10. | January 18, 2013 Affidavit of Publication of Notice of Application from 31-32
the Plain Talk
11. | January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
(w/enclosures)
12. | February 11, 2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service) ’
13. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40
from A Jason Rumpca




Entry Date Document Pages

14. | February 21, 2013 Notice of Appearance by A Jason Rumpca (w/certificate 41-42
of service)

15. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
(w/certificate of service)

16. | March 7, 2013 Closing Argument Submitted by Email from Donald 45-46
McCarty

17. | March 12,2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision (w/
certificate of service)

18. | April 9, 2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service

19. | April 17,2013 Notice of Hearing on Application No. 7442-3 with 74-78
revised recommendation and stipulation

20. | April 23,2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final
Decision (with certificate of service)

21. | May 6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
of Fact, Conclusions of Law and Final Decision
(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

22. | May 30,2013 Letter from A Jason Rumpca transmitting Notice of 131
Appeal and Order of Transcripts (w/certificate of
service)

23. | May 30, 2013 Notice of Appeal 132-133

24. | May 30, 2013 Order of Transcript(s) (w/certificate of service) 134-136

25. | May 31, 2013 Letter from A Jason Rumpca transmitting Docketing 137
Statement (w/certificate of service)

26. | May 31, 2013 Docketing Statement and attachment 138-163

27. | June 6, 2013 Order for Transcript from A Jason Rumpca 166-167




STATE OF SOUTH DAKOTA

COUNTY OF CLAY

) IN CIRCUIT COURT

. 8§

) FIRST JUDICIAL COURT

(CIVNO.13- )

IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 7441-3 ) ALPHABETICAL
(GARY OR JULIE PETERSON), ) INDEX
APPELLANTS. )
Entry Date Document Pages
1. January 18, 2013 Affidavit of Publication of Notice of Application from 31-32
the Plain Talk
2. | January 11, 2013 Affidavit of Publication of Notice of Application from 29-30
Yankton Daily Press and Dakotan
3. September 26, 2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map, well information)
4. | March 7, 2013 Closing Argument Submitted by Email from Donald 45-46
McCarty
5. | May 31, 2013 Docketing Statement and attachment 138-165
6. | May 31,2013 Letter from A Jason Rumpca transmitting Docketing 137
Statement (w/certificate of service) :
7. May 30, 2013 Letter from A Jason Rumpca transmitting Notice of 131
Appeal and Order of Transcripts (w/certificate of
service)
8 | April9,2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service
9. | April 23, 2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final
Decision (with certificate of service)
10. | December 19,2012 | Letter to Daily Press & Dakotan regarding publishing 26-28
the Notice of Application (w/notice)
11. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40
from A Jason Rumpca
12. | December 19,2012 | Letter to Gary E or Julie A Peterson regarding 22

publishing the Notice of Application




Entry Date Document Pages

13. | January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
(w/enclosures)

14. | December 19,2012 | Letter to the Plain Talk regarding publishing the Notice 23-25
of Application (w/notice)

15. | March 12, 2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision (w/
certificate of service)

16. | May 6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
of Fact, Conclusions of Law and Final Decision
(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

17. | May 30, 2013 Notice of Appeal 132-133

18. | February 21, 2013 Notice of Appearance by A Jason Rumpca (w/certificate 41-42
of service)

19. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
(w/certificate of service)

20. | February 11,2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service)

21. | April 17,2013 Notice of Hearing on Application No. 7442-3 with 74-78
revised recommendation and stipulation

22. | June 6, 2013 Order for Transcript from A Jason Rumpca 166-167

23. | May 30, 2013 Order of Transcript(s) (w/certificate of service) 134-136

24. | September 26,2012 | Receipt to Gary Peterson for payment of Application 5
Fee :

25, | December 18,2012 | Recommendation of Chief Engineer for Water Permit 21
Application No. 7441-3, Gary E or Julie A Peterson

26. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary or Julie
Peterson

27. | November 26, 2012 | Water Rights Program - File Documentation 6




Exhibits Introduced into Evidence

in the Matter of the Water Permit Application No. 7441-3
Gary E or Julie A Peterson

Exhibit No.

DENR-1 DENR file on Water Permit Application No. 7441-3, Gary E or
Julie A Peterson (Agency file through March 4, 2013)

DENR-2 Vita - Ken Buhler

DENR-3 Copies of testimony presented by Ken Buhler

DENR-4 Timeline chart with dates when permit applications were
received

DENR-5 Map of UVM Aquifer area

DENR-6 Map of UVM Aquifer area including water use

Petitioner’s-1 | Timeline of events

Petitioner’s-2 | Roger Hansen water permit application (Nos. 7383-3 & 7384-3)
and Engineering Report

Petitioner’s-3 | DENR letter dated January 30, 2013 including Summary of
Irrigation Questionnaires, composite map showing the line
separating the Upper Vermillion Missouri Aquifer and Lower
Vermillion Missouri Aquifer

Petitioner’s-4 | Aerial photo map for Application No. 7442-3

Petitioner’s-5 | Plat map for Gary & Julie Peterson land

Petitioner’s-6 | Clay Rural Water System publication (January 2013, Volume 8,
Issue 3)




CERTIFICATION

I hereby certify that on June 26, 2013, 1 have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated June 26,
2013, regarding transmittal of the administrative record to the First Judicial Court of Water Right
Permit Application No. 7441-3, addressed as stated below :

A Jason Rumpca, Peterson, Stuart, Rumpca & Rasmussen, Prof, LLC, 103 North
Third Street, Beresford, SD 57004

Diane Best, Assistant Attorney General. 317 N Main Street, Sioux Falls SD 57104-6004

Donald McCarty, PO Box 78, Brookings SD 57006

Jerome Hult, 45958 Hwy 18, Davis SD 57021

Donald Benson, 45067 284" Street, Hurley SD 57036

Jeremiah Welsh, 29217 460™ Avenue, Centerville SD 57014

Brad Farrar, 28795 452™ Avenue, Viborg SD 57070

Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014

Michael D Stevens, 28916 458" Avenue, Viborg SD 57070

Paul Peterson, 45610 282™ Street, Hurley SD 57036

Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD.57108

Gail Jacobsd
Water Right Program, DENR

STATE OF SOUTH DAKOTA )
) S8
COUNTY OF HUGHES )

Swormn to, before me, this 20" day of June 2013.

Y et aale

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

s KAREN SCHLAAK ¢q|
NOTARY PUBLIC
l% State of South Dakota ™\

- gyl
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. RECEIVED

" PETERSON,STUART, ' -5
RUMPCA & RASMUSSEN PROGRAM

Attorneys at Law
Prof. LLC

July 2, 2013

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Re:  Inthe Matter of the Water Permit Application
No. 7441-3 (Gary or Julie Peterson)
Clay County CIV. #13-73

Dear Ms. Goodman:

Please find enclosed a true and correct copy of the Informal Request for Judge Disqualification
and Certificate of Service with regard to the above-referenced case. Please deem this service.
Thank you.

Sincerely,

v

A. Ru;

Jason.petersonstuart@gmail.com

AJR
Encls.

Phillip O. Peterson * David A. Stuart® * A.Jason Rumpca * Rachel R. Rasmussen

103 N. 3rd St. * Beresford, SD 57004
Phone: (605) 763-5024 « Fax: (605) 763-8034

* also licensed in Iowa




RECEIVED

| JUL -5 2013
WATER
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT PROGRIHTS
58
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER ) CIV. #13-73
PERMIT APPLICATION NO. 74413 )
(GARY OR JULIE PETERSON), ) :
) INFORMAL REQUEST FOR
APPELLANTS. ) JUDGE DISQUALIFICATION
) .
)

As the attorney of record or a party in the above cited case, I, A. Jason Rumpca, would
like to reqﬁest per SDCL § 15-12-21.1 that Judge Steven R. Jensen, recuse himself from
presiding over this matter as my client believes they cannot receive a fair and impartial hearing
from this Judge; or - ) |

I believe the judge has a conflict:
__ Other:
_X_ No court date hasbeenset _ The next court date is:

Dated this 2™ day of July, 2013. &/g_&{

Al @Mimnyé% Attorney for Appellants

This matter having been assigned to me, , Judge of the First

Judicial Circuit, and after consideration of the above request to recuse, I have determined that:
it is necessary to recuse'myself, and I hereby recuse myself from presiding over
this matter.
I am aware of no reason to recuse myself and the request is denied.
_____itis my belief that the parties have waived their right to a change of judge per
SDCL § 15-12 and the request to recuse is denied.

Dated this day of ,2013.
BY THE COURT:

CIRCUIT COURT JUDGE



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:ss
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER CIV. #13-73
PERMIT APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON), :
' CERTIFICATE OF SERVICE

APPELLANTS.

The undersigned hereby certifies that a true and correct copy of the Informal Request for
Judge Disqualification was served on the following:

Marty J. Jackley - Diane Best _
Attorney General : . " Assistant Attorney General
1302 E. Highway 14, #1 317 N. Main

Pierre, SD 57501 Sioux Falls, SD 57104-6004
Jeanne Goodman, Chief Engineer Rodney Freeman, Chairman
Water Rights Program DENR ~ Water Management Board
523 East Capitol Ave. _ P.O. Box 176

Pierre, SD 57501 Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 2" day of July, 2013.

PETERSON, STUART, RUMPCA &

RﬂUﬁSEN, PROF. LLC

A TabonRumpéa
Attorney for Appellants

103 N 3 St

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com
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" PETERSON, STUART, ' :E;‘;;?

RUMPCA & RASMUSSEN WATES s

Attorneys at Law
Prof. LLC

e

July 15, 2013

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Re:  Inthe Matter of the Water Permit Application
No. 7441-3 (Gary or Julie Peterson)
Clay County CIV. #13-73

Dear Ms. Goodman:

Please find enclosed a true and correct copy of the Appellants’ Brief and Certificate of Service
with regard to the above-referenced case. Please deem this service. Thank you.

Sincerely,

A.Ja ump:
Jason.petersonstuart@gmail.com

AJR
Encls.

Phillip O. Peterson * David A. Stuart* ¢ A.Jason Rumpca ¢ Rachel R. Rasmussen

103 N. 3rd St. » Beresford, SD 57004
Phone: (605) 763-5024 « Fax: (605) 763-8034

* also licensed in Iowa




RECEIVED

JUL 17 2013
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT  WATER RIGHTS
55 PROGRAM
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT

IN THE MATTER OF THE WATER ) CIV. #13-73
PERMIT APPLICATION NO. 7441-3 )
(GARY OR JULIE PETERSON), )
) APPELLANTS’ BRIEF
APPELLANTS. )
)
)
PRELIMINARY STATEMENT

Throughout this brief, Appellants Gary Peterson and Julie Peterson will be referred to by
name or as “Appellants;” the Department of Environment and Natural Resources, Water Rights
Program and its Chief Engineer (jointly referred to as “DENR™) will be referred to by name or
“Appellee;” and the South Dakota Water Management Board will be referred to by name or as
the “Board.” All other individuals will be referred to by name. Documents from the agency
record and list of exhibits that have been transmitted to the Court pursuant to SDCL § 1-26-33
will be referred to by the document name and iﬁs respective page number. Transcripts from the
hearing shall be referred to as “T6” for the March 6, 2013, transcript and “T7” for the March 7,
2013, transcript followed by the appropriate page number.

JURISDICTIONAL STATEMENT

This appeal is taken from the Final Decision signed and filed by the South Dakota Water
Management Board on May 2, 2013. The decision was Srally pronounced following an
Administrative Hearing on Water Permit Applications proposing to appropriate water from the

Upper Vermillion Missourt aquifer. The hearing was held beginning at 1:00 p.m., Wednesday,



March 6, 2013 in the Floyd Matthew Training Center, Joe Foss Building, 523 E. Capitol Avenue,
Pierre, SD, 57501, and continued into the morning of March 7, 2013.

Jurisdiction and venue in Clay County, South Dakota, is proper pursuant to SDCL § 1-
26-31.1(1) “Venue of Appeal” which states “[i]f the appellant is a resident of this state, to the
circuit court for the county of the appellant’s residence or to the circuit court for Hughes County,
as the appellant may elect.” Appellants are residents of Clay County and, therefore, Clay County
13 the proper venue. Additionally, the land for which the water permit is sought is located in
Clay County.

The Appeliants timely filed their Notice of Appeal on May 31%, 2013.

STATEMENT OF LEGAL ISSUE
I. WHETHER THE SOUTH DAKOTA WATER MANAGEMENT BOARD ERRED

WHEN IT ENTERED AN ORDER DEFERRING WATER PERMIT

APPLICATION NO. 7441-3 (GARY OR JULIE PETERSON) UNTIL THE

PENDING STUDY OF THE UPPER VERMILLION MISSOURI AQUIFER IS

COMPLETED.

The Order deferring Water Permit Application No. 7441-3 was clearly erroneous in light
of the entire evidence in the record; or (SDCL § 1-26-36(5))

The Order deferring Water Permit Application No. 7441-3 was arbitrary or capricious or

characterized by abuse of discretion or clearly unwarranted exercise of discretion,

(SDCL § 1-26-36(6)) '

STATEMENT OF THE CASE

This case 1s an appeal of the South Dakota Water Board’s Final Decision to defer the
Application For Permit To Appropriate Water For Irrigation No. 7441-3. The Application was
submitted by Gary and Julie Peterson (husband and wife) and received by the DENR on
September 26, 2012. The application was heard by the South Dakota Water Management Board

on March 6-7, 2013, and the Board deferred consideration of the application pending a study to

be conducted concerning the Upper Vermillion Missouri aquifer.



STATEMENT OF THE FACTS

Gary and Julie Peterson farm a little over 1000 acres in Northern Clay County. On
September 10, 2012, they began negotiations to purchase a tract of land that they had rented
since 1985. On September 26, 2012, the Petersons filed an application for a water permit, No.
7441-3. Since Gary had farmed this ground for nearly three decades, he knew that he had the
fertility and general condition of the ground in place to make good use of irrigation; this was a
major factor in the Petersons’ decision to buy the land due to the extremely high priced market
for farm land.

Eight days prior to receipt of the Petersons’ application on September 26, 2012, the
DENR Chief Engineer had recommended approval of Water Permit No. 7384-3 for Roger
Hansen, a neighbor to the Petersons whose new well was located within 5,000 feet of the
Petersons’ proposed well. Roger Hansen had applied for his permit on July 20, 2012, the DENR
recommended approval on September 18, 2012, and the permit was granted on October 9, 2012.
The Petersons patiently waited for approval of their permit while the closing on their new land
purchase neared. Because no permits to the Petersons’ knowledge had been denied or deferred
on the Upper Vermillion Missouri aquifer, the Petersons moved forward with the purchase and
installation of an irrigator so they would be ready to dig the well and be in a position to irrigate
once the permit was approved. Additionally, the IRS required the physical delivery and
possession of the irrigator in order to be used for depreciation on their taxes. The Petersons were
able to get the 1migator installed by November 15, 2012, prior to the IRS deadline.

On November 26, 2012, Gary called the DENR to check on the permit application. There
was no mention of a problem and he was told to be patient. On December 11, 2012, the

engineering report was completed. On December 14, 2012, the Petersons closed on the property.



On December 18, 2012, Gary called the DENR and was informed of the decision to defer the
water permit. On December 21, 2012, the Petersons received Notice of the DENR deferral
recommendation by U.S. mail — 86 days after their application hit the desk at the DENR.

The Petersons submitted Application No. 7441-3 along with a second Application, 7442-
3, which proposed to irrigate an additional 40 acres that would compliment, but not change,
existing Water Right No. 5982-3. The Board deferred consideration of both applications
pending a study to be conducted concerning the Upper Vermillion Missouri aquifer. Between
the Board’s oral pronouncement of the decision to defer on March 7, 2013, and the Final
Decision and Order which the Board signed on May 2, 2013, the parties stipulated with regard to
Application No. 7-442-3 that “until the study is completed, the Petersons should be granted the
right to use water to irrigate land within the 40 acres located in the W % NE % Section 17-T95N-
R52W, so long as the total acreage from Water Right No. 5982-3 and Water Permit No. 7442-3
does not exceed 115 acres.” As\pan of the stipulation, the Petersons agreed that they would not
appeal the deferral of Water Permit No. 7442-3. The Board ultimately approved the stipulation
in an Order signed May 2, 2013. Notice of Hearing on Application No. 7442-3 with revised
recommendation and stipulation, pg. 76.

ARGUMENT AND AUTHORITIES

I. THE SOUTH DAKOTA WATER MANAGEMENT BOARD ERRED WHEN IT

ENTERED AN ORDER DEFERRING WATER PERMIT APPLICATION NO.

7441-3 (GARY OR JULIE PETERSON) UNTIL THE PENDING STUDY OF THE
UPPER VERMILLION MISSOURI AQUIFER IS COMPLETED.

A. Standard of Review,

The scope of review on an appeal from an administrative agency is set forth in SDCL 1-

26-36:



The court shall give great weight to the findings made and inferences drawn by an
agency on questions of fact. The court may affirm the decision of the agency or
remand the case for further proceedings. The court may reverse or modify the
decision if substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are:

(1) In violation of constitutional or statutory provisions;

(2) In excess of the statutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in light of the entire evidence in the record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

A court shall enter its own findings of fact and conclusions of law or may affirm

the findings and conclusions entered by the agency as part of its judgment. The
circuit court may award costs in the amount and manner specified in chapter 15-

17. :

The record of the administrative agency is reviewed in the same manner by the Circuit

Court as by the South Dakota Supreme Court, unaided by any presumption that the lower court’s

decision is correct. Matter of South Lincoln Rural Water System Application, 295 N.W.2d 743

(S.D. 1980); South Dakota Public Utilities Commission v. Otter Tail Power Co., 291 N.W.2d

291 (S.D. 1980); citing Piper v. Neighborhood Youth Corps, 90 S.D. 443, 241 N.W.2d 868 (S.D.

1976). The question on appeal under the “clearly erroneous” standard is not whether the Court
would have made the same decision as did the administrative agency, but whether, after

reviewing the entire evidence, the Court is “left with a definite and firm conviction that a mistake

has been committed.” Matter of South Lincoln Rural Water System Application, 295 N.W.2d

743 (S.D. 1980); citing Fraser v. Water Rights Commission 294 N.W.2d 784 (S.D. 1980),




opinion filed July 9, 1980, quoting In Re Estate of Hobelsberger, 85 S.D. 282, 289, 181 N.W.2d

455, 459 (1970).

B. The Order deferring Water Permit Application No. 7441-3 was clearly
erroneous in light of the entire evidence in the record; or

The Order deferring Water Permit Application No. 7441-3 was arbitrary or

capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion. SDCL § 1-26-36(5)(6).

i Applicable standards for granting water permit applications.

The issues presented relate primarily to subsections (5) and (6) of SDCL § 1-26-36.
Many of Appellants’ arguments and supporting facts and/or rationale apply to both subsections.
Thus, in this appeal, the argument set forth below is intended to apply to SDCL §§ 1-26-36(5)
and/or 1-26-36(6).

Applicants are required to demonstrate by a preponderance of the evidence that the
elements in SDCL § 46-2A-9 have been met for the permit they are seeking, SDCL § 46-2A-9
provides that “a permit to appropriate water may be issued only if [1] there is reasonable
probability that there is unappropriated water available for the applicant's proposed use, [2] that
the proposed diversion can be developed without unlawful impairment of existing rights and [3]
that the proposed use is a beneficial use and [4] in the public interest.” Because the Board found
that none of the applicants met their burden on element one, they did not address elements 2, 3 or
4. But this Court should note Board Member Everett Hoyt’s comment that “I don’t know ... if
recall an instance where we have denied a permit on the basis that it would interfere with
existing rights.” T7, pg. 149. And, as stated by the attorney for the DENR, “[w]e’re not —
obviously not disputing the public interest in granting more irrigation permits for farming.” T7,
pg. 178. Thus, the main issue that this appeal must address is the first element of SDCL § 46-

2A-9, whether there is a reasonable probability that there is unappropriated water available.



Consideration of water availability also includes consideration of the criteria in SDCL §
46-6-3.1 pertaining to recharge/withdrawal: whether “according to the best information |
reasonably available, it is probable that the quantity of water withdrawn annually from the
groundwater source will exceed the average estimated annual recharge of water to the
groundwater source.” Finally, Administrative Rule of South Dakota Section 74:02:05:07
explains that “the Board shall rely upon the record of observation well measurements in addition
to other data to determine that the quantity of water withdrawn annually from the aquifer does
not exceed the estimated average annual recharge to the aquifer.” DENR Engineer, Ken Buhler
explained to the Board that the DENR uses both SDCL § 46-6-3.1 and Administrative Rule of
South Dakota Section 74:02:05:07 to determine whether or not there is unappropriated water
available, “we owe you two analyses. We owe you a set of numbers, and we owe you an
observation well as well.” T7, pg. 151, 153.

It should be noted that any of the maps produced below can be located in the agency
record in this Court’s file. The maps are a true and correct copy of the maps introduced at the
hearing through the PowerPoint presentation by the DENR.

ii. The Petersons’ proposed well location will not impact the areas of the Upper
Vermillion Missouri aquifer experiencing declining water levels.

Peterson Water Permit Application No. 7441-3 proposes to irrigate 140 acres. It is
located less than a mile from the line that divides the Upper Vermillion Missouri aquifer from
the Lower Vermillion Missouri aquifer. Buhler explained that for water management purposes,
the DENR considers the Upper and Lower Vermillion Missouri aquifers to be two separate
aquifers. T6, pg. 39. Recharge to the Upper Vermillion Missouri aquifer occurs through: 1)
direct infiltration of precipitation in areas where the aquifer is at or near ground surface; 2)

inflow from fractures in the Sioux Quartzite; and 3) inflow from the Niobrara aquifer. Report to



the Chief Engineer, pg. 10. The Upper Vermillion Missouri aquifer is bordered by the Niobrara
aquifer and the southern most 19 miles of Turner County in the Upper Vermillion Missouri
aquifer is recharged by the Niobrara aquifer. T6, pg. 39. This means that any pumping that
occurs in the lower 19 miles of the Upper Vermillion Missouri aquifer induces recharge from the
Niobrara aquifer. It should be noted that there are currently no water permit applications in the
Niobrara aquifer (and Lower Vermillion Missouri aquifer) that have been denied or deferred.

T6, pg. 39, 74. A map of the Upper Vermillion Missouri aquifer is produced below.
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The shaded area above represents the Upper Vermillion Missouri aquifer. The green areas show

where the Upper Vermillion Missouri aquifer comes into contact with the Niobrara formation,

which is a bedrock aquifer, and we get recharge from the bedrock to the aquifer there. These

areas were mapped by Lindreen in the USGS study on Turner County, but Buhler believes there

may be even more of these areas than the map displays. T6, pg. 20.

At the hearing, the DENR explained that the 15 of the 29 observation wells in the Upper

Vermillion Missouri aquifer showed a downward trending linear trend line, suggesting that

withdrawals are exceeding recharge. T6, pg. 26. The observation wells are displayed below.
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The darkened areas on the map above show where the observation wells, represented as green
dots, are showing declining water levels. This is significant because 15 of the 29 observation
wells that show downward trending water levels are found either within or on the edge of the
darkened areas. The other 14 observation wells actually show increasing water level. Té6, pg.
84-86. What makes this even more significant is that the water in the aquifer flows south and it _
all eventually flows into the Lower Vermillion Missouri aquifer. If water in a particular area is
not used, it will continue to move south. T6, pg. 47. It’s a situation where you use it or lose it.
The problem, therefore, is not too much irrigation pumping in the southern two-thirds of the
Upper Vermillion Missouri aquifer, but too much pumping in the northern one-third reflected by
the darkened area.

iil. The DENR Chief Engineer recommended approval of the water permit

application for the Petersons’ neighbor just eight days prior to receiving the
Petersons’ application.

On September 18, 2012, just eight days prior to receiving the Petersons’ application for
water permit, the DENR Chief Engineer recommended approval of the Roger Hansen water
permit application. Hansen’s well is located near within 5,000 feet of the Petersons’ proposed
well location. The engineer who prepared the Hansen report, Adam Mathiowetz, concluded that
“there is a reasonable probability that unappropriated water is available from the Upper
Vermillion Missouri aquifer to supply [the] proposed diversion based on the observation well
water levels.” Petitioner’s Exhibit 2, pg. 20.

At the time the Hansen permit was approved, the DENR deemed it appropriate not to
look at the whole aquifer but rather the part of the aquifer that was specific to the application.

T6, pg. 78. When analyzed in this manner, every nearby observation well showed increasing

water levels. T6, pg. 84-86, Petitioner’s Exhibit 2, pg. 20. These are the same observation wells
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that would be utilized if the DENR treated the Peterséns’ application in the same manner as they
treated the Hansen application.

As discussed earlier in this brief, the DENR and Board can make a decision to approve a

water permit application based on conclusions drawn from the observation wells alone. Further,
‘a decision may be based on data from less than the entire aquifer. T7, pg. 148. The Petersons
submit that a decision to approve their application is proper based on the localized observation
well data and the fact that the additional pumping they propose will not impact the areas in the

northern most part of the Upper Vermillion Missouri aquifer that are experiencing decreasing
water levels.

iv. A decision to grant the Petersons’ water permit application would not impact
the decision to defer the remaining applications.

Applications for permits to appropriate water for irrigation are considered based on the
date the application is received. T6, pg. 65. The Petersons are first in line and none of the other
applicants have appealed the Board’s deciéion to defer. Thus, if this Court were to reverse the
Board’s decision to defer or modify the decision and approve the Petersons’ application, none of
the other applicants would be impacted and they would all be required to wait until further study
before their applications would be reconsidered. Furthermore, the Petersons’ proposed well
location is significantly farther south than any of the other applicant’s proposed well locations.

Below is a map that shows where all of the proposed wells are located.
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It should be noted that the nearest other application, 7609-3, has been withdrawn and that
applicant has re-applied for a permit to irrigate out of the Parker Centerville aquifer and that
application has since been approved. T6, pg. 16-17. Thus, the Petersons are the only applicants
who have an application pending in Clay County and their proposed well is significantly farther
south than any of the other applicant’s proposed well locations. A decision by this Court to
reverse the Board’s decision to defer or to modify that decision and grant the Petersons’

application will have no impact on the Board’s decision to defer the other applications and it will

12



save a life long local farming family from the potentially devastating financial impact of the
current decision to defer.
CONCLUSION
The Board’s decision to defer Application No. 7441-3 is “clearly erroneous in light of the
entire evidence in thé record; or falternatively] arbitrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion.” SDCL § 1-26-36(5)(6). Based on
the foregoing arguments and authorities, Appellants respectfully request this Court enter an
Order reversing the Board’s decision to defer or, alternatively, modify the decision and approve
Appellants’ Application No. 7441-3. Appellants further respectfully request this Court award
costs in the amount and manner specified in chapter 15-17.
REQUEST FOR ORAL ARGUMENT

Appellants request oral argument on the issues raised herein.

Dated this 15" day of July, 2013.

PETERSON, STUART, RUMPCA &

RASMﬁEN, PROF. LLC

A. Jaé&n/ﬁump

Attorney for Appellants

103 N 3" st.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com
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CERTIFICATE OF SERVICE

Marty J. Jackley
Attorney General

1302 E. Highway 14, #1 -
Pierre, SD 57501

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Diane Best

Assistant Attorney General
317 N. Main

Sioux Falls, SD 57104-6004

Rodney Freeman, Chairman
Water Management Board
P.O.Box 176

Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 15™ day of July,

2013.
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Attorney for Appel

103 N 3" St.
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July 25, 2013

Jessica Bosse

Clay County Clerk of Courts
PO Box 377

Vermillion SD 57069-0377

Re:  Revised Transmittal of Record in the Matter of Water Permit Application No. 7441-3,
Gary or Julie Peterson (CIV 13-73)

Dear Clerk:

Consistent with SDCL 1-26-33, I am transmitting the following revised record for the above
entitled matters to the First Judicial Circuit Court in Clay County. The record previously filed
has been revised to include two additional items which are a petition to intervene and signed
stipulation. The following are enclosed:

1. revised transmittal of record

2. supplemental pages 42A — 42B (petition to intervene)

3. supplemental pages 105A — 105C (stipulation and order)
4. revised chronological index

5. revised alphabetical index

Sincerely,

Eric Gronlund | :

Water Rights Program
(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: 88
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
) (CIV 13-73)
IN THE MATTER OF WATER )
PERMIT APPLICATION NO. 7441-3, )
GARY OR JULIE PETERSON ) REVISED TRANSMITTAL OF RECORD

I, Eric S. Gronlund, Natural Resource Engineer, Water Rights Program, Department of
Environment and Natural Resources, certify as follows:

1. As a Natural Resource Engineer employed by the Water Rights Program, Department of
Environment and Natural Resources, I am responsible for maintaining the formal agency file on water
right permit applications and administrative proceedings which are subject to the jurisdiction of the
South Dakota Water Management Board.

2. Consistent with my responsibilities in the Water Rights Program, I have kept the agency
record in the Matter of the Water Permit Application No. 7441-3, Gary or Julie Peterson. The record has
been transmitted to the above-captioned reviewing court pursuant to SDCL 1-26-33.

3. This agency record includes a petition to intervene and signed stipulation and order
previously omitted from prior transmittai of record. Ihereby certify under penalty of perjury that the
enclosed documents are true and correct copies of the originals as they appear on record in the offices of
the Water Rights Program.

4. The original exhibits from the March 6 — 7, 2013, hearing in the above entitled matter were
previously filed.

5. In addition, I have prepared a revised chronological and revised alphabetical index of the
agency record are herewith transmitted to the above-captions reviewing court pursuant to SDCL 1-26-33.
A copy of the indexes is also being sent to the parties of record on this date.

sl ldS

Eric S. Gronlund, Natural Resource Engineer
Water Rights Program
Dept. of Environment & Natural Resources

Dated this 25th day of July, 2013.

Subscribed and sworn to before me this
25th day of July, 2013

Wisin L 00k

Notary Public
My commission expires: 6l/ / / 20/ 9

% KAREN SCHLAAK
\§  NOTARY PUBLIC
Y% State of South Dakota ™

=

!

V7S

- Pragn.



RECEIVED

FEB 27 2013

February 25, 2013 _ ' WATER RIGHTS
PROGRAM

Water Rights Program
"Foss Building

523 E. Capitol

Pierre, SD 57501

PETITION IN OPPOSITION TO APPLICATIONS TO APPROPRIATE WATER

Re: WATER PERMIT APPLICATIONS NOS.
7441-3 & 7442-3, Gary or Julie Peterson
7452-3, Jerome Hult
7466-3, Bethel Hagen Trust :
7467-3 & 7468-3, Cleland Hagen Trust
7535-3, Donald D. Bensen

Greetings:

We each own real property located at Swan Lake. Swan Lake is located squarely within
the Upper Vermillion Missouri aguifer. As fesidents of Swan Lake, we have observed
downward trending water levels at the lake that mirror the downward trending water
levels from the observation wells discussed in the Report to the Chief Engineer.

We support of the Chief Engineer’s Recommendation that each of the above listed
applications be deferred pending further research. Based on existing information, there
does not appear to be unappropriated water available to fill these applications. The Chief
Engineer’s Recommendation wisely indicates a need for further study of the effects of
the rural water system withdrawals on the acquifer. We believe additional research must
be completed to ensure that the requirements of SDCL §§ 46-2A-9 and 46-6-3.1 are met
and to protect all of the South Dakotans served by the Upper Vermillion Missouri
aquifer.

Our addresses and contact information follow our signatures below. The Applicants
and/or their counsel of record will be served by copy of this Petition. Thank you, -

?erely, % ,
%C. Miller

Carey A/Miller

Woods Fuller Shultz & Smith P.C. .~ Attorney at Law

300 S. Phillips Ave., Suite 300 141 N. Main Ave., Suite 504
Sioux Falls, SD 57104 Sioux Falls, SD 57104
01346569.1 -
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SOUTH DAKOTA DEPARTMENT OF ENVIRONMENT & NATURAL RESOURCES
WATER MANAGEMENT BOARD

| RECEIVED
Inre: Application Nos. 7441-3 and 7442-3 (Gary or Julie Peterson) _
Application No. 7452-3 (Jerome Hult) ' , FEB 2 7 2013
Application No. 7466-3 (Bethel Hagen Trust) . WATER RIGHTS
Application No. 7535-3 (Donald D. Benson) _ PROGRAM

Application Nos. 7467-3, 7468-3 and 7558-3 (Cleland Hagen Trust)

I hereby certify that on the&_gﬁvéy of February, 2013, 1 sent by United States first-class
mail, postage prepaid, a true and correct copy of a Petition in Opposition to Applications to
Appropriate Water to the following:

Mr. Jason Rumpca Jerome Hult
Peterson, Stuart, Rumpca & Rasmussen 45958 Hwy 18
103 North 3rd Street Davis, SD 57021

Beresford, SD 57004
Attorneys for Gary and Julie Peterson

Bethel Hagen Trust Cleland Hagen Trust

c/o Bruce Hagen c/o Bruce Hagen

1300 West Murphy Drive 1300 West Murphy Drive

Sioux Falls, SD 57108 _ Sioux Falls, SD 57108

Donald D. Benson Mr. Garland Erbele, Chief Engineer
45067 284th Street Water Rights Program

Hurley, SD 57036 Foss Building

523 East Capitol
Pierre, SD 57501

Dated this Q_S_-/cﬁy of February, 2013.

WOODS, FULLER, SHULTZ & SMITH P.C.

sy Ly AP0l

Carey A. Miller

300 South Phillips Avenue, Suite 300
Post Office Box 3027

Sioux Falls, South Dakota 57117-5027
(605) 336-3890

{01346556.1}
428



RECEIVED
APR 25 2013
STATE OF SOUTH DAKOTA N RaaoTS
SOUTH DAKOTA WATER MANAGEMENT BOARD
WATER PERMIT APPLICATION NO. |

7442-3, GARY OR JULIE PETERSON ) STIPULATION
| ) * AND ORDER
STIPULATION

Applicants Gary and Julie Peterson ("Petersons”) and the Dcpaft;hcnt of
Environment and Natural Resources, Water Rights Program and its Chief
Engineer (jointiy referred to as “DENR") hereby agree as follows:

l.‘ The above entitled application proposes to irrigate 40 additional acres
that would complement, but not change, Water Right No. 5982-3. Water Right
No. 5982-3 app?mpﬁates 1.64 cfs from on@: well completed into the Upper ...
Vermillion Missouri Aquifer (165 feet deep) located in the SE 1/4 NW 1/4
Section 17 to irrigate 115 acres located in the NW 1/4 Section 17; all in T9SN-
R52W. The above entitled application proposes to irrigate an additional 40
acres in the W 1/2 NE 1/4 Section 17-’1‘95N—R5éW from the existing well,

2. The application was heard by the South Dakota Water Management
Board on March 7, 2013, and the Board deferred consideration of the
' application pending a study to be conducted concerning theé Upper Vermillion .
Missouri Aquifer.

3. The parties agree that until the study is completed, the Petersons
should be é’émtt&d the right to use water to irrlge;te land within the 40 acres
located in the W 1/2 NE 1/4 Séction 17-TO5N-R52W, so long as the total
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acreage from Water Right No. 5982-3 and Water Permit No. 7442-3 does not
exceed 115 acres.

4. Consistent with this agreement, the Chief Engineer has revised the
recommendation which is attached herewith and incorporated herein.

S. The Water Management Board has final authority to approve
Application No. 7442-3 as set forth herein and this Stipulation is not binding
on the Board. Further, this Stipulation is not binding on the parties until
Approved by the Board. DENR will schedule this matter for hearing on May 2,
2013.

6. As part of this Stipulation, Petersons agree that they will not appeal
the deferral of Water Permit No. 7442-3.

7. This Stipulation is without prejudice to any position either party may
make regarding the appropriation of a total of more than 115 acres for the
above referenced permits when the Board reconsiders the matter following the
study.

8. This Stipulation is without prejudice to any legal arguments that may

be made by either party before the Board or the courts regarding any other
permits or proposed permits.

»;
Dated this 11 day of April, 2013 _ Wm_/

J e Goodman, Chief Engineer
DENR Water Rights Program

Dated this _[Ehay of April, 2013 *F' APIAN o~
Gary Peterson
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v -

e~

" .
Dated this /{day of April, 2013
Julie Peterson

ORDER
The foregoing stipulation is hereby approved and the permit may be issued as
set forth‘in the Chief Engineer’s revised recommendation attached to the

Stipulation.

BY THE BOARD:

Dated tlﬁﬂZl_ay of May, 2013 _\ )~ —A\C
_ Rodney Freeman, Chairman
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STATE OF SOUTH DAKOTA

COUNTY OF CLAY

) IN CIRCUIT COURT
: 88
) FIRST JUDICIAL COURT

( CIV NO. 13- 73)

IN THE MATTER OF WATER PERMIT ) REVISED
APPLICATION NO. 7441-3 ) ALPHABETICAL
(GARY OR JULIE PETERSON), ) INDEX
APPELLANTS. )
NOTE: REVISIONS ARE IN BOLD
Entry Date Document Pages
1. | January 18,2013 Affidavit of Publication of Notice of Application from 31-32
the Plain Talk
2. | January 11, 2013 Affidavit of Publication of Notice of Application from 29-30
Yankton Daily Press and Dakotan
3. September 26, 2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map, well information)
4. | March 7, 2013 Closing Argument Submitted by Email from Donald 45-46
McCarty
3. May 31, 2013 Docketing Statement and attachment 138-165
6. | May 31, 2013 Letter from A Jason Rumpca transmitting Docketing 137
‘ Statement (w/certificate of service)
7. . | May 30, 2013 Letter from A Jason Rumpca transmitting Notice of 131
Appeal and Order of Transcripts (w/certificate of
service)
8. April 9, 2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service
0. April 23, 2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final
Decision (with certificate of service)
10. | December 19,2012 | Letter to Daily Press & Dakotan regarding publishing 26-28
the Notice of Application (w/notice)
11. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40
from A Jason Rumpca
12. | December 19, 2012 | Letter to Gary E or Julie a Peterson regarding 22

publishing the Notice of Application




Entry Date Document Pages

13. | January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
{(w/enclosures)

14. | December 19,2012 | Letter to the Plain Talk regarding publishing the Notice 23-25
of Application (w/notice)

15. | March 12,2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision (w/
certificate of service)

16. { May 6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
of Fact, Conclusions of Law and Final Decision
(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

17. | May 30, 2013 Notice of Appeal 132-133

18. | February 21, 2013 Notice of Appearance by A Jason Rumpca 41-42
(w/certificate of service)

19. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
(w/certificate of service)

20. | February 11, 2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service)

21. | April 17, 2013 Notice of Hearing on Application No. 7442-3 with 74-78
revised recommendation and stipulation

22. | June 6, 2013 Order for Transcript from A Jason Rumpca 166-167

23. | May 30, 2013 Order of Transcript(s) (w/certificate of service) 134-136

24. | February 27, 2013 Petition in Opposition to Applications to 42A-42B
Appropriate Water (w/certificate of service)

25. | September 26,2012 | Receipt to Gary Peterson for payment of Application 5
Fee

26. | December 18,2012 | Recommendation of Chief Engineer for Water Permit 21
Application No. 7441-3, Gary E or Julie E Peterson

27. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary or Julie
Peterson

28. | May 2, 2013 Signed Stipulation for Permit 7442-3 105A-105C

29. | November 26, 2012 | Water Rights Program — File Documentation 6




STATE OF SOUTH DAKOTA

COUNTY OF CLAY

IN THE MATTER OF WATER PERMIT
APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON),

APPELLANTS.

) IN CIRCUIT COURT
: S8
) FIRST JUDICIAL COURT

( CIV NO. 13- 73)

) REVISED

) CHRONOLOGICAL
) INDEX

)

NOTE: REVISIONS ARE IN BOLD

Entry Date Document Pages
1. | September 26,2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map, well information)
2, September 26, 2012 | Receipt to Gary Peterson for payment of Application 5
Fee
3. { November 26, 2012 | Water Rights Program — File Documentation 6
4. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary or Julie
Peterson
5. | December 18,2012 | Recommendation of Chief Engineer for Water Permit 21
Application No. 7441-3, Gary E or Julie E Peterson
6. | December 19,2012 | Letter to Gary E or Julie a Peterson regarding 22
publishing the Notice of Application :
7. | December 19,2012 | Letter to the Plain Talk regarding publishing the Notice 23-25
of Application (w/notice)
8. | December 19,2012 | Letter to Daily Press & Dakotan regarding publishing 26-28
the Notice of Application (w/notice)
9. | January 11, 2013 Affidavit of Publication of Notice of Application from 29-30
Yankton Daily Press and Dakotan
10. | January 18, 2013 Affidavit of Publication of Notice of Application from 31-32
the Plain Talk
11, | January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
(w/enclosures)
12. | February 11, 2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service)
13. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40




Entry Date Document Pages

from A Jason Rumpca

14, | February 21, 2013 Notice of Appearance by A Jason Rumpca 41-42
(w/certificate of service)

15. | February 27,2013 | Petition in Opposition to Applications to 42A-42B
Appropriate Water (w/certificate of service)

16. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
(w/certificate of service)

17. | March 7, 2013 Closing Argument Submitted by Email from Donald 45-46
McCarty

18. | March 12, 2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision (w/
certificate of service)

19. | April 9, 2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service

20. | April 17,2013 Notice of Hearing on Application No. 7442-3 with 74-78
revised recommendation and stipulation

21. | April 23, 2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final
Decision (with certificate of service)

22. | May 2, 2013 Signed Stipulation for Permit 7442-3 105A-105C

23. | May 6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
of Fact, Conclusions of Law and Final Decision
(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

24. | May 30,2013 Letter from A Jason Rumpca transmitting Notice of 131
Appeal and Order of Transcripts (w/certificate of
service)

25. | May 30, 2013 Notice of Appeal 132-133

26. | May 30, 2013 Order of Transcript(s) (w/certificate of service) 134-136

27. | May 31, 2013 Letter from A Jason Rumpca transmitting Docketing 137
Statement (w/certificate of service)

28. | May 31, 2013 Docketing Statement and attachment 138-165

29. | June 6, 2013 Order for Transcript from A Jason Rumpca 166-167




Z‘_ ' DEPARTMENT of ENVIRONMENT
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TO:

FROM:

SUBIJECT:
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PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKQTA 57501-3182 -

LACES

denr.sd.gov

July 25,2013

NOTICE

A Jason Rumpca

Peterson, Stuart, Rumpca & Rasmussen, Prof, LLC
103 North Third Street ’
Beresford, SD 57004

Jeanne Goodman,
Water Rights Progra
(605) 773-3352

e

In the Matter of the Water Permit Application No. 7441-3, Gary or Julie Peterson

Consistent with SDCL 1-26-33, the agency record for the above entitled matter was transmitted to
the First Judicial Circuit Court in Clay County on June 26, 2013. Enclosed is a revised
chronological and revised alphabetical index of the agency record A copy of the transmittal of
record and each index is enclosed.

enclosures

c: Diane Best, Assistant Attorney General
Jerome Hult, 45958 Hwy 18, Davis SD 57021
Donald Benson, 45067 284™ Street, Hurley SD 57036
Jeremiah Welsh, 29217 460" Avenue, Centerville SD 57014
Brad Farrar, 28795 452" Avenue, Viborg SD 57070
Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014
Michael D Stevens, 28916 458“’Avenue, Viborg SD 57070
Paul Peterson, 45610 282™ Street, Hurley SD 57036
Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108



STATE OF SOUTH DAKQOTA ) IN CIRCUIT COURT
' . SS
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
) (CIV 13-73)
IN THE MATTER OF WATER )
PERMIT APPLICATION NO. 7441-3, ) ‘
GARY OR JULIE PETERSON ) REVISED TRANSMITTAL OF RECORD

I, Eric S. Gronlund, Natural Resource Engineer, Water Rights Progfarn, Department of
Environment and Natural Resources, certify as follows:

1. As a Natural Resource Engineer employed by the Water Rights Program, Department of
Environment and Natural Resources, [ am responsible for maintaining the formal agency file on water
right permit applications and administrative proceedings which are subject to the jurisdiction of the
South Dakota Water Management Board.

2. Consistent with my responsibilities in the Water Rights Program, I have kept the agency
record in the Matter of the Water Permit Application No. 7441-3, Gary or Julie Peterson. The record has
been transmitted to the above-captioned reviewing court pursuant to SDCL 1-26-33.

3. This agency record includes a petition to intervene and signed stipulation and order
previously omitted from prior transmittal of record. I hereby certify under penalty of perjury that the
enclosed documents are true and correct copies of the originals as they appear on record in the offices of
the Water Rights Program. o -

4. The original exhibits from the March 6 — 7, 2013, hearing in the above entitled matter were
previously filed. :

5. In addition, T have prepared a revised chronological and revised alphabetical index of the
agency record are herewith transmitted to the above-captions reviewing court pursuant to SDCL 1-26-33.
A copy of the indexes is also being sent to the parties of record on th;is date.

/M Yoy i

‘ Eric S. Gronlund, Natural Resource Engineer
Water Rights Program
Dept. of Environment & Natural Resources

Dated this 25th day of July, 2013.

Subscribed and sworn to before me this
25th day of July, 2013

Wit L2k

Notary Public
My commission expires: éZ/ / / 90/9

'\ KAREN SCHLAAK
\§ NOTARY PuBLIc IN]
State of South Dakota ™ ¢

g
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STATE OF SOUTH DAKOTA )
;S8
COUNTY OF CLAY )

IN CIRCUIT COURT
FIRST JUDICIAL COURT

( CIV NO. 13- 73)

IN THE MATTER OF WATER PERMIT ) REVISED

APPLICATION NO. 7441-3 ) ALPHABETICAL

(GARY OR JULIE PETERSON), ) INDEX
APPELLANTS. )

NOTE: REVISIONS ARE IN BOLD

Entry Date Document Pages

1. | January 18, 2013 Affidavit of Publication of Notice of Application from 31-32
the Plain Talk

2. | January 11, 2013 Affidavit of Publication of Notice of Application from 29-30
Yankton Daily Press and Dakotan

3. | September 26,2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map, well information) ‘

4. | March 7, 2013 Closing Argument Submitted by Email from Donald 45-46
McCarty

5. | May 31,2013 Docketing Statement and attachment 138-165

6. | May 31, 2013 Letter from A Jason Rumpca transmitting Docketing 137
Statement (w/certificate of service)

7. | May 30, 2013 Letter from A Jason Rumpca transmitting Notice of 131
Appeal and Order of Transcripts (w/certificate of
service)

8 | April 9,2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service

9. April 23, 2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final
Decision (with certificate of service)

10. | December 19,2012 | Letter to Daily Press & Dakotan regarding publishing 26-28
the Notice of Application (w/notice)

11. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40
from A Jason Rumpca

12. | December 19,2012 | Letter to Gary E or Julie a Peterson regarding 22
publishing the Notice of Application




Entry Date Document Pages

13. |} January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
(w/enclosures)

14. | December 19,2012 | Letter to the Plain Talk regarding publishing the Notice 23-25
of Application (w/notice)

15. | March 12, 2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision {(w/
certificate of service)

16. | May 6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
of Fact, Conclusions of Law and Final Decision
(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

17. | May 30, 2013 Notice of Appeal 132-133

18. | February 21, 2013 Notice of Appearance by A Jason Rumpca 41-42
(w/certificate of service)

19. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
(w/certificate of service)

20. | February 11, 2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service)

21. | April 17,2013 Notice of Hearing on Application No. 7442-3 with 74-78
revised recommendation and stipulation

22. | June 6,2013 Order for Transcript from A Jason Rumpca 166-167

23. | May 30, 2013 Order of Transcript(s) (w/certificate of service) 134-136

24. | February 27,2013 Petition in Opposition to Applications to 42A-42B
Appropriate Water (w/certificate of service)

25. | September 26,2012 | Receipt to Gary Peterson for payment of Application 5
Fee

26. | December 18,2012 | Recommendation of Chief Engineer for Water Permit 21
Application No. 7441-3, Gary E or Julie E Peterson

27. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary or Julie
Peterson

28. | May 2,2013 Signed Stipulation for Permit 7442-3 105A-105C

29. | November 26, 2012 | Water Rights Program — File Documentation 6




STATE OF SOUTH DAKOTA

COUNTY OF CLAY

IN THE MATTER OF WATER PERMIT
APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON),

APPELLANTS.

) IN CIRCUIT COURT

: 8§

) FIRST JUDICIAL COURT

(CIVNO. 13-73)

) REVISED

) CHRONOLOGICAL
) INDEX

)

NOTE: REVISIONS ARE IN BOLD

Entry Date Document Pages

1. | September 26,2012 | Application For Permit To Appropriate Water (Form 2, 1-4
Form 2A, map, well information)

2. | September 26, 2012 | Receipt to Gary Peterson for payment of Application 5
Fee

3. | November 26, 2012 | Water Rights Program — File Documentation 6

4. | December 11,2012 | Report to the Chief Engineer on Water Permit 7-20
Application Nos. 7441-3 & 7442-3, Gary or Julie
Peterson

5. | December 18, 2012 | Recommendation of Chief Engineer for Water Permit 21
Application No. 7441-3, Gary E or Julie E Peterson

6. | December 19,2012 | Letter to Gary E or Julie a Peterson regarding 22
publishing the Notice of Application

7. | December 19,2012 | Letter to the Plain Talk regarding publishing the Notice 23-25
of Application (w/notice)

8. | December 19,2012 | Letter to Daily Press & Dakotan regarding publishing 26-28
the Notice of Application (w/notice)

9. | January 11, 2013 Affidavit of Publication of Notice of Application from 29-30
Yankton Daily Press and Dakotan

10. | January 18, 2013 Affidavit of Publication of Notice of Application from 31-32

[ the Plain Talk

11. | January 30, 2013 Letter to Gary Peterson from Eric Gronlund 33-36
(w/enclosures)

12. | February 11, 2013 Notice of Change of Hearing Date and Time for Water 37-39
Permit Applications from the Upper
Vermillion:Missouri Aquifer from Garland Erbele
(w/certificate of service)

13. | February 21, 2013 Letter to Dept. of Environment & Natural Resources 40




Entry Date Document Pages

from A Jason Rumpca

14. | February 21, 2013 Notice of Appearance by A Jason Rumpca 41-42
(w/certificate of service)

15. | February 27, 2013 Petition in Oppeosition to Applications to 42A-42B
Appropriate Water (w/certificate of service)

16. | March 4, 2013 Notice of Appearance by Donald M McCarty 43-44
{w/certificate of service)

17. | March 7,2013 Closing Argument Submitted by Email from Donald 45-46
McCarty

18. | March 12, 2013 Notice from Garland Erbele for Preparation of Findings 47-49
of Fact, Conclusions of Law and Final Decision (w/
certificate of service)

19. | April 9,2013 Letter from Diane Best, Counsel for DENR enclosing 50-73
proposed Findings of Fact, Conclusions of Law and
Final Decision (with certificate of service

20. | April 17,2013 Notice of Hearing on Application No. 7442-3 with 74-78
revised recommendation and stipulation

21. | April 23,2013 Letter from Jeff Hallem, Board Counsel transmitting 79-105
proposed Water Management Board Ruling and
Findings of Fact, Conclusions of Law and Final
Decision (with certificate of service)

22. | May 2,2013 Signed Stipulation for Permit 7442-3 105A-105C

23. | May 6, 2013 Notice from Jeanne Goodman on Adoption of Findings 106-130
of Fact, Conclusions of Law and Final Decision
(w/Water Management Board ruling, Fingings of Fact,
Conclusions of Law and Final Decision and certificate
of service)

24. | May 30, 2013 Letter from A Jason Rumpca transmitting Notice of 131
Appeal and Order of Transcripts (w/certificate of
Service)

25. | May 30, 2013 Notice of Appeal 132-133

26. | May 30,2013 Order of Transcript(s) (w/certificate of service) 134-136

27. | May 31,2013 Letter from A Jason Rumpca transmitting Docketing 137
Statement (w/certificate of service)

28. | May 31, 2013 Docketing Statement and attachment 138-165

29. | June 6, 2013 Order for Transcript from A Jason Rumpca 166-167




CERTIFICATION

I'hereby certify that on July 25, 2013, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated July 25, 2013,
regarding transmittal of revised chronological and revised alphabetical for Application No. 7441-3,
addressed as stated below :

A Jason Rumpca, Peterson, Stuart, Rumpca & Rasmussen, Prof, LLC, 103 North
Third Street, Beresford, SD 57004

Diane Best, Assistant Attorney General. 317 N Main Street, Sioux Falls SD 57104-6004

Donald McCarty, PO Box 78, Brookings SD 57006

Jerome Hult, 45958 Hwy 18, Davis SD 57021

Donald Benson, 45067 284" Street, Hurley SD 57036

Jeremiah Welsh, 29217 460 Avenue, Centerville SD 57014

Brad Farrar, 28795 452™ Avenue, Viborg SD 57070

Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014

Michael D Stevens, 28916 458™ Avenue, Viborg SD 57070

Paul Peterson, 45610 282" Street, Hurley SD 57036

Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108

ALd Q) eotmon

Gail J acobson{
Water Right Program DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this &5#:‘7 day of July 2013.

Yinin Ahlaake

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

$\4u KAREN SCHLAAK X
NOTARY PUBLIC ‘QQ
l% State of South Dakota ™

- - -




STATE OF SOUTH DAKOTA
- RECEIVED
ol JUuL 29 203
WATER RIGHTS
OFFICE OF ATTORNEY GENERAL PROGRAM
317 N. Main Avenue
Sioux Falls, South Dakota 57104
Phone (605) 367-5880 A
MARTY J. JACKLEY FAX (605) 367-5886 CHARLES D. McGUIGAN
ATTORNEY GENERAL . www_state'sd'uslatg CHIEF DEPUTY
July 25, 2013

A. Jason Rumpca ‘Brad Farrar Donald McCarty
103 N 3rd ST 28795 452nd Ave PO Box 78
Beresford SD 57004 Viborg SD 57070 Brookings SD 57006
Darrell Osborn Donald Benson Paul Peterson
28838 463rd Ave 45067 284th ST 45610 282nd ST
Centerville SD 57014 Hurley SD 57036 . HurleySD 57036
Jerome Hult _ Dr. Bruce Hagen Jeremiah Welsh
45958 HWY 18 : 1300 W Murphy Dr. 29217 460th Ave
Davis SD 57021 Sioux Falls, SD 57108 - Centerville, SD 57014
Michael D. Stevens Dr. Bruce Hagen
28916 458th Ave 38736 Nasturtium Way
Viborg, SD 57070 Palm Desert CA 92211

Re: Matter of Water Permit Application No. 7441-3, Gary or Julie Peterson (Civ.
13-73)

Gentlemen:

Enclosed is a copy of the DENR Motion to Dismiss the above-referenced appeal.
I filed this with the court today and will schedule hearing later.

Sincerely,

(O Bear

Diane Best
Assistant Attorney General
Counsel for DENR



"~ STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

" 317 N. Main Avenue
Sioux Falls, South Dakota 57104
Phone (605) 367-5880
MARTY J. JACKLEY : FAX (605) 367-5886 ' CHARLES D. McGUIGAN

July 25, 2013

Jessica Bosse ,
Clay County Clerk of Courts
PO Box 377

- Vermillion SD 57069-0377

Re: Matter of Water Permit Application No. 7441-3 Gary or Julle Peterson (Civ.
' 13-73)

Dear Clerk Bosse'

Enclosed for filing find the DENR Motion to Dismiss in the above entitled
matter. I will schedule hearing later. :

Diane Best
Assistant Attorney General



STATE OF SOUTH DAKOTA ) "IN CIRCUIT COURT

, ) SS
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
) CIV. No. 13-73
IN THE MATTER OF WATER )
PERMIT APPLICATION No. 7441-3, ) DENR MOTION
GARY OR JULIE PETERSON TO DISMISS APPEAL

Comes now the South Dakota Department of Environment and Natural
Resources, Water Rights Program and asks the Court to Dismiss the above
entitled appeal for‘ lack of Jurisdiction. Various documents from the agency
record are referenced in support of this rﬁotion. They are cited as “AR” followed
by the page number.

This Motion is made for the following reasons:

1. The Notice of Appeal was not served on all adverse parties. SDCL 1-26-

31 provides that “an appeal shall be taken by serving a copy of a notice of
appeal upon the adverse party, upon the agency, and upon the hearing
examiner, if any, who rendered the decision.” (emphasis added). SDCL 1-26-31
“clearly delineates who must be service with a notice of appeal and when and
where it must be filed in order to transfer jurisdiction from the executive to the
judicial branch.” Slama v. Landmann Jungman Hosp., 654 N.W.2d 826, 2002
S.D. 151, 99 4-5; Schreifels v. Kottke Trucking, 2001 S.D. 90, 9 12, 631 N.W2d
186, 189. A circuit court does not gain jurisdiction unless each of the entities
listed in SDCL 1-26-31 is served with the Notice of Appeal. There is no
discretion because “failure to follow the plain language of the statute deprives

the circuit court of subject matter jurisdiction over the appeal and requires its



dismissal.” Id. Thus, the Notice of Appeal must be served not only on the state
agency involved and any hearing examiner, but also upon any adverse party.

Here, the Certificate of Service attached to the Appellant’s Notice of
Appeal, shows that an adverse party at the contested case level was not served
with the Notice of Appeal. AR 132-133. D-oug and Carey Miller intervened by
filing their Petition in Opposition to Application to Appropriate Water. AR 42A-
42B. They hi;ed counsel. AR 043-044. Counsel appeared at hearing. Millers’
counsel filed a written closing statement asking the Board not to issue the
permits until the hydrology is studiedr further (consistent with the Chief
Engineer's recommendation and adverse to the Peterson's position that the
permits should be granted immediately). AR 045-046. The Appellants should
have sent the Notice of Appeal to the Millers. The court does not gain
jurisdiction unless each of the entities listed in SDCL 1-26-31 is served ﬁm
the Notice of Appeal. Slama; Schreifels; Stark v. Munce Bros. Transfer & Storage,
461 N.W.2d 587, 589 (S.D. 1990).

Further, the contested case hearing before the Board involved several
applications that ﬁere consolidated. The other parties seeking permits are
Jerome Hult, the Bethel Hagen Trust, the Cleland Hagen Trust, the Bender
Hagen Trust, Donald D. Benson, Paul Peterson, Michael D. Stevens, Darrell
Osborn, Brad Farrar, and Jeremiah Welsh. All applicatidns were jointly
.addressed in the Board's Findings of Fact and Cbnclusions of Law (AR 110-

- 130). Yet none of the other parties were served with the Notice of Appeal. While

the other parties were arguably aligned with the Petersons at hearing insofar as

2



they are all applicants, the Petersons now seek to distinguish themselves on
appeal. Appellants state that “Petersons are first in line and none of the other
parties have appealed... thus if the Court were to modify the decision and
approve the Peterson’s application, none of the other applicants would be
impacted and they would all be reqﬁired to wait until further study before their
applications would be reconsidered”. Appellant’s Brief at 11. The other parties
should have been served with the Notice of Appeal.

2. The underlying decision is not a final appealable decision. The

Board’s Order delays consideration of water permit applications until 2014 for

more study. The Order states as follows:
Each of the above entitled applications is deferred until the pending
study of the UVM Aquifer is completed, which is expected to occur prior
to the spring of 2014. This matter is not final: DENR is directed to notice
this matter for hearing once the study is completed. Accordingly, the

applications, if ultimately granted, would hold priority dates relating
back to the date of application under SDCL 46-2A-15.

The Board’s ruling is not a “final decision.”! This is not a grant, denial,
or revocation of a permit. It is essentially a continuance since the Board held
that there are insufficient facts to show whether the Peterson permit should be

granted or denied and there is a study underway.

The DENR's Notice of the Board’s Adoption of Findings of Fact, Conclusions of
Law and Order erroneously used the term “Final Decision.” AR 106. The
language of the Board’s ruling itself obviously governs. Likewise, the DENR
Notice contains boilerplate language stating that “decisions of the Board may
be appealed” but does not express an opinion on whether the particular ruling
at hand may be appealed. The Notice does explain that any appeals of the
particular matter at hand must be made under SDCL 1-26-31 if any are to be
lodged, but it does not waive any position the DENR might take as to the
jurisdiction for such appeals. Indeed, this issue involves subject matter
jurisdiction. Subject matter jurisdiction “cannot be conferred by consent,
agreement, or waiver.” State v. Haase, 446 N.W.2d 62 (S.D. 1989)

3



The administrative process is still pending. As such, an appeal is
improper because “no one is entitled to judicial relief for a supposed or
threated injury until the prescribed administrative remedy has been
exhausted.” Robinson v. Human Relations Commission, 416 N.W.2d 864, 866
(S.D. 1987). It is clear that “failure to exhaust administrative remedies where
required.is a jurisdictional defect” S.D. Bd. of Regents v. Heege, 428 N.W.2d
535, 539 (S.D. 1988). Exhaustion of administrative remedies is a fundamental
principle of administrative law and jurisprudence that precludes a state court
from exerting jurisdiction over a ciaim that has not yet reached the final stagesr
of the administrative proceés. Zuke v. Presentation Sisters, Inc., 1999 S.D. 31,
589 N.W.2d 925. The State Supreme Court has stated that the “the purpbse
behind the exhaustion of remedies doctrine is to “permit... the administrative
agency to exercise its discretion, apply its expertise, and make a factual record
upon which to base subsequent judicial review.” Weatherwax v. Hiland Potato
Chip Co. of Sioux Falls, 372 N.W.2d 118, 120 (S.D. 1985), overruled on other -
grounds by Johnson v. Kolman, 412 N.w.2d 109, 113 (S.D. 1987). Moreover,
“allowing the case to proceed through administrative avenues conserves
judicial resources and is in accord with our duty to harmonize relations with
executive branch agencies dperating under legislative authority.” McElhaney v.
Anderson, 1999 S.D. 78, 598 N.W.2d 203. The Order deferring this matter is
not reviewable as a final decision and is only an intermediate ruling.

3. Intermedjate review is not warranted. Intermediate rulings are not

reviewable unless a later “final agency action would not provide an adequate

4



- remedy.” SDCL 1-26-30. The fact that the ultimate decision will occur next
year does not deprive the Plaintiffs of an adequate remedy. Delay alone is not a
deprivationrof an adequate remedy. There will be the opportunity to appeal on
the merits of the full record if the Applicant is unsuccessful after the hearing is
held later on. Of course if the Appellants are successful in next year’é hearing,
there may be no need for appeal in the future.

. Moreover, in past situations where courts have exercised jurisdiction on
an interim basis, the courts have not ruled on the merits of the case or directly
approved applications without remand (unlike the Appellants here—see
Appellants’ Brief at 11). When the legislature provides a remedy before an
administrative agency, the agency has exclusive primary jurisdiction
precluding the parties from directly seeking adjudication in court. Gottschalk v.
Hegg, 89 S.D. 89, 228 N.W.2d 640 (1975); In re Notice and Demand to Quash,
Etc., 339 N.W.2d 785, 786 (S.D. 1983)

Interim court decisions are more appropriate for situations like clarifying
the agency'’s jurisdiction or sorting out due process problems like bias or
prejudgment. Even in those types of situations Courts carefully examine
whether there is an ability to exhaust administrative remedies and solve the
due process problem later on appeal.

For example, claims of bias and prejudgment are sometimes made in a
declaratory action and/or a Petition for Writ of Mandamus or Writ of
Prohibition against a board or board member rather than an appeal from a

board after final action. In the context of a mandamus a court would use a



three part test to examine whether agenéy action itself affords a “plain, speedy,
and adequate remedy” rather having a court involved.2 The “adequate legal
remedy standard” in that context involves a three part test: (1) thé extent of
injury from pursuit of administrative remedy, (2) degree of apparent clarity or
doubt about administrative jurisdictibn, and (3) involvement of specialized
administrative understanding in the question. Mordhorst v. Egert, 223.N.W.2d
501, 503 (S.D. 1975).

Using the three part standard articulated above as a guideline, there is -
no reason for a court to be involved at this stage.

First, Appellants have not shown they would be injured by waiting until
the administrative hearing is complete. There are no a]legaﬂbns of bias or
prejudgment that need to be resolved3 in order to obtain a fair hearing when
the case is later heard in 2014. There is also no injury from the delay itself. |
Briefing on the current appeal will not be completed until the current irrigation
season is completed or nearly completed. Their application seeks water for
irrigation from May 1 to September 30 each year. AR 001. The full evidentiary
hearing is to be held in 2014 before the next irrigation season begins.
Moreover, the hearing to be held next year could result in granting a permit to

the Appellants and there would be no need for an appeal now or in the future.

*The other factor on a writ of mandamus is whether a nondiscretionary act is
involved. The Appellants here do not seek a writ of mandamus and this matter
involves a discretionary duty in any event.

*There are no claims that the Board is biased or other due process claims.
Indeed, the Board has already acted in favor of the Petersons in a different case
by approving a stipulation between Petersons and the DENR whereby
Petersons could move their irrigation equipment to irrigate other land. AR
105A-105B.There is an ability to get a fair hearing.

6



On the other hand, if the permit is denied next year, an administrative appeal
is availaﬁle then. The administrative appeal from that decision would be an
adequate remedy next year.

Second, there should be no doubt or need for clarity about the Board's
administrative jurisdiction over water permits. The Board is “authorized to
regulate and control the development, conservation, and allocation of the right
to South Dakota's waters.” Romey v. Landers, 392 N.W.2d 415 (S.D. 1986)

" (relying on SDCL ch. 46-1; SDCL 46-2-9 and SDCL 46-2-11). Moreover, SDCL
46-2A-7 expressly authorizes fhe Board to grant or deny any water permit
application or to defer it for fufther study. The authority to grant, deny, or
defer water permits is clear. This is not even close to situaﬁons where
jurisdiction has been disputed in other types of water matters. Romey
(authority to direct the removal of dams}; Jundt v. The Hon. A.P. Fuller, 2007
S.D. 62, 736 N.W.2d 508 (authority to determine whether a water permit holder
could cohdemn or acquire access to a water ditch held by others).

Third, there is the question of whether “specialized administrative
uhderstanding” warrants deference to the Board for its expertise. The Board at
issue includes a licensed well driller, a person experienced in irrigation
methods and techniques, a person with knowledge of domestic water needs, a
person experienced in municipal government and operations (a city engineer), a

person experienced in industrial uses of water, and a representative of fish and

wildlife interests. SDCL 1-40-16.



The Board holds the responsibility to hear the testimony of expert
grouhdwater witnesses and ask the questions of the witnesses concerning the
nature and extent of the aquifer involved (i.e. the boundaries with other
aquifers, transmissivity, direction of flow, recharge rate, and withdrawals), and
other hydrology evidence including measurements of the static water levels of
DENR observation wells as disCérned from such witnesses, and analyze
whether there is water available to grant a water permit under SDCL 46-2A-9
and SDCL 46-6-3.1. The three part tést is met.

The Board should be allowed to complete this case before court review is

warranted. The appeal should be dismissed.

Diane Best '
Assistant Attorney General
317 N. Main Avenue

Sioux Falls, SD 57104 |
Telephone: {(605) 367-5880 Ext. 105

Dated this '_ﬁg of July, 2013,

CERTIFICATE OF SERVICE
The undersigned hereby certifies that true and correct copies of DENR
Moticn to Dismiss Appeal in the above entitled matter were served upon each

of the following by enclosing the same in envelopes with first class postage



prepaid and affixed thereto, and depositing said envelopes in the United States

mail at Sioux Falls, South Dakota on this o'?

A. Jason Rumpca
103 N 3rd ST
Beresford SD 57004

Darrell Osborn
28838 463rd Ave
Centerville SD 57014

Jerome Hult
45958 HWY 18
Dayvis SD 57021

Michael D. Stevens
28916 458th Ave
Viborg, SD 57070

Dr. Bruce Hagen
1300 W Murphy Dr.

Sioux Falls, SD 57108

Brad Farrar
28795 452nd Ave
Viborg SD 57070

day of July, 2013:

Donald McCarty
PO Box 78
Brookings SD 57006

Paul Peterson
45610 282nd ST
Hurley SD 57036

Jeremiah Welsh
20217 460th Ave
Centerville, SD 57014

Dr. Bruce Hagen ,
38736 Nasturtium Way
Palm Desert CA 92211

Donald Benson
45067 284th ST
Hurley SD 57036

(D20

Diane Best

Assistant Attorney General
317 N. Main Ave.

Sioux Falls, SD 57104




STATE OF SOUTH DAKOTA

slilﬂ G

OFFICE OF ATTORNEY GENERAL
317 N. Main Avenue

Sioux Falls, South Dakota 57104

Phone (605) 367-5880
MARTY J. JACKLEY . FAX (605) 367-5886

ATTORNEY GENERAL www.state.sd.us/atg

August 7, 2013

Jessica Bosse

Clay County Clerk of Courts
P.0O. Box 377

Vermillion, SD 57069-0377

Re: Matter of Water Permit Application No. 7441-3,

Gary or Julie Peterson (Civ, 13-73)

Dear Clerk Bosse:

RECEIVED
AUG 17 7013

WAT“-}: Ry
~ S

CHARLES D. McGUIGAN
CHIEF DEPUTY

Enclosed for filing please find the DENR Brief in the above
entitled matter. I am providing a copy toc all parties.

Sincerely,

LD%WJ%@JL

Diane Best
Asgistant Attorney General

Encl.

Cc: All Parties



RECEIVED

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT AUG 12 2013
COUNTY OF CLAY ) | FIRST JUDICIAL CIRCUIT M

IN THE MATTER OF WATER CIV. No. 13-73
PERMIT APPLICATION No. 7441-3,
GARY OR JULIE PETERSON DENR

APPELLEE’S BRIEF

PRELIMINARY STATEMENT
- This administrative appeal is from a South Dakota Water Management
Board (“Board”) ruling. The Department of Environment and Natural
Resources, Water Rights Program (“DENR”) is an Appellee. The DENR has
already filed a Motion to Dismiss for lack of jurisdiction. Since the Motion to
Dismiss does not toll the time for briefing, the DENR is submitting this Brief
without intending to waive the grounds for dismissing the matter.

The agency record is cited as “AR” followed by the page numbér. The
hearing was conducted over two days béginning on March 6 and resulted in
two transcripts with consecutive pagination. The references will be made as
“HT" followed by the page number. The Board’s Findings of Fact and
Conclusions of Law are referred to as “FOF” and “COL.”

JURISDICTIONAL STATEMENT
The DENR submits that the Court lacks jurisdiction for the reasons

stated in its previously filed Motion to Dismiss.



ISSUE PRESENTED

WHETHER THE PROPOSED PERMIT, IF GRANTED, WOULD

CAUSE ANNUAL WITHDRAWALS TO EXCEED ANNUAL

RECHARGE.

The Board considered the best evidence reasonably available and

was unable to conclude whether the proposed permit would cause

total annual withdrawals to exceed the aquifer's annual recharge.

STATEMENT OF THE CASE

Appellants filed Application No. 744 1-3 for a water permit from the Upper
Vermillion Missouri Aquifer (“UVM Aquifer”) on September 26, 2012.! AR 001-
004. On October 1, October 18, and November 30, five additional applications
were filed by four other parties seeking water to irrigate from the same aquifer.
The four parties are Jerome Hult, the Bethel Hagen Trust, the Cleland Hagen
Trust, and Donald Benson.

A DENR expert in groundwater, Ken Buhler, reviewed all the pending
applications. AR 007. He reported his analysis to the Chief Engineer on
December 11, 2012. Id. The Chief Engineer is the trained licensed

professional engineer with authority to make nonbinding recommendations to

the Board. SDCL 46-2-3; SDCL 46-2A-2; HT 162-63. On December 18, 2012,

! Appellants also filed a second application on the same date (Application No.
7442-3). It sought approval of additional acreage for an existing irrigation
system and was also deferred. AR 122-124 (FOF 45-51) and AR 129-130 (COL
19-22). After the Board deferred it, however, the Board approved an interim
Stipulation that allowed for moving the existing irrigation system without
increasing acreage. AR 074-078. The Stipulation was approved by the Board
and Application No. 7442-3 is not part of the present appeal. AR 105A-105C.



the Chief Engineer recommended deferral of all applications for water from the
UVM Aquifer pending further study.2 AR 021.

Notice of Appellants’ application was published in January 2013 in the
Vermillion Plain Talk and the Yankton Daily Press & Dakotan. AR 029-032.
The published notice established February 25 as a deadline for intervention
and set March 7 as the hearing date.3 On February 25 Todd and Carey Miller
filed a petition to intervene. AR 42A-42B. |

A consolidated hearing on all UVM Aquifer applications was held on
March 6-7, 2013. The hearing included the applications filed by Gary and
Julie Peterson, the five other applications filed in 2012 as noted above, and
seven more applications filed in early 2013. The additional 2013 applications
were those of the Bender Hagen Trust, Paul Petersen, Michael Stevens, Darrel
Osborn, Brad Farrar, and Jeremiah Welsh.

No objections were made to proceeding with a consolidated hearing. At
the end of the hearing, the Board voted to adopt the Chief Engineer's
recommendation to defer all of the applications. HT 190-91.

On March 12, 2013, a Notice was sent to all parties, including the

Applicants and all other parties, explaining that each party was entitled to file

2 Petersons point out that review of the application took 86 days. The DENR
received an extraordinary number of irrigation applications in the fall of 2012.
The Board found that regardless of the 86 days, the Peterson’s application
would not have been considered earlier due to publication deadlines and the
fact that the Board only meets five times a year. AR 120-21 (FOF 42-44);

AR 128-29 (COL 18).

3 The hearing date was later changed from March 7 to March 6 to allow for more
time for hearing. AR 037-039.



proposed Findings of Fact and Conclusions of Law or objections, comments, or
alternatives. AR 047. The notice also scheduled final Board consideration for
May 2, 2013. Id. DENR filed its proposals on April 9, 2013. AR 050-071.
They were served on all parties. AR 072-073. Neither the Appellants nor any
of the other parties filed any proposed Findings of Fact, Conclusions of Law, or
objections.

The Board’s own Counsel sent proposed rulings to the Board (and all the
parties) on April 23, 2013. AR 079-105. No objections were lodged. The Board
Chairman signed the decision on May 2, 2013. AR 130. Notice was sent to the
parties on May 6, 2013. AR 106.

STATEMENT OF FACTS

Appellants’ Application No. 7441-3 seeks water to irrigate 140 acres at a
maximum diversion rate of 800 gallons per minute from a well that would draw
water from the UVM Aquifer. AR 001.4 |

The UVM Aquifer underlies parts of Hutchinson, Turner, Lincoln and
Clay Counties. AR 008. The UVM Aquifer blends into the Lower Vermillion
Missouri Aquifer in northern Clay County. Id. The UVM Aquifer is primarily,
but not exclusively, under confined (artesian) conditions. Id. Groundwater
movement in the UVM Aquifer is to the south-southeast at a gradient that was
estimated in independent studies to be approximately four feet per mile (ft/mi).
Id. However, based on observation wells maintained by the DENR, the gradient

was 4.3-4.6 ft/mi in May 2012. Id.

4 For the Court’s convenience a water equivalents table is attached to this
Brief. :



Recharge /withdrawal facts. A significant part of the facts in this case

pertain to determining whether the permit, if granted, would cause the average
annual withdrawals from UVM Aquifer to exceed the average annual recharge
coming into the aquifer.®

Recharge to the UVM Aquifer occurs through: 1) direct infiltration of
precipitation in aréas where the UVM Aquifer is at or near ground surface;

2) inflow from fractures in the Sioux Quartzite; and 3) inflow from the Niobrara
Aquifer. AR 010. DENR expert witness Buhler testified that in an independent
study, the recharge rate to the UVM Aquifer was previously estimated to be
0.25 inches per acre per year. AR 010; HT 22. This would produce an average
annual recharge to the overall UVM Aquifer of 4,267 acre feet annually (ac-
ft/yr)e. Id.

Buhler also conducted his own evaluation of recharge by undertaking a
regional flow net analysis based specifically on May 2012 water level data from
a network of observation wells maintained by DENR. AR 010-011. A flow net
analysis is a calculation of the amount of water flowing through the aquifer.
AR 010. To do this, Buhler relied on (a) the average transmissivity of the UVM
Aquifer based on the calculated transmissivity of irrigation wells in the UVM
Aquifer where the data to allow these calculations was available, (b) the

hydraulic gradient for the UVM Aquifer based on data from the DENR

5 As discussed infra, SDCL 46-6-3.1 bars the Board from granting permits if
they would cause the average annual withdrawals of water to exceed the
average annual recharge.

6 An “acre foot” is a standard measurement of water volume and is “the amount
of water upon an acre covered one foot deep.” SDCL 46-1-7.



observation well network, and (c) the distance of the appropriate cross section
of the UVM Aquifer. He found that the amount of water moving through the
UVM Agquifer is approximately 15.99 ac-ft/day or 5,836 ac-ft/yr. Id. In order
to sustain this volume of groundwater moving through the aquifer, the
recharge rate in inches per acre per year based on the area of the UVM Aquifer
would be 0.34 inches. AR 011. This recharge rate cannot be considered
“average annual recharge” since it used only 2012 data. Id. Although the
estimate is somewhat higher, it agrees generally with the average annual
recharge estimate from the earlier independent studies that Buhler consulted. -
Id. The recharge rates estimated for the UVM Aquifer are “reflective of existing
conditions.” AR 011, 015. Therefore, bésed on the recharge evidence available,
the recharge to this aquifer would be in the range of 4,267 ac-ft/yr to 5,836 ac-
ft/yr. AR0O11-012.

Independent studies have found that the southern 19.5 miles of the
western boundary of the UVM Aquifer in Turner County is hydraulically
connected to (and. receiving recharge from) the Niobrara Aquifer. AR O11.
Increased recharge could be induced from the Niobrara Aquifer with increased
pumping from the UVM Aquifer (AR 12), but the extent of such induced
recharge is unknown. HT 28, 140 (Buhler); HT 169 (Chief Engineer Erbele).

The available information on annual fecharge, was compared with the
average annual withdrawals of water from the aquifer. There are currently 100

water rights/permits appropriating water from the UVM Aquifer. AR 012.



The majority of the water pumped from the UVM Aquifer is for irrigation
use. AR O13; HT 24. In 1979 there were 56 irrigation permits; the number
increased to 79 by 2011. AR 014. Irrigafcors report pumping annually and
pumping has also increased during this period. Id. Irrigation use depends on
the climate. HT 24. Pumping exceeded 7,000 ac/ft in some recent years, but
the average of reported pumping from 1979- 2011 is 4,865.42 ac-ft/yr. Id.

There are two commercial water rights from this aquifer. AR 012. One is
a concentrated animal feeding operation permitted for 1,800 head of beef cattle
with an estimated average ahnual water use of 36 ac-ft/yr. Id. The otheris a
fertilizer plant with an estimated average annual water use of 1,000,000
gallons per year (i.e. 3.07 ac-ft/yr). Id.

Two rural water systems are supplied by the UVM Aquifer, TM Rural
Water District and South Lincoln Rural Water System. Rural water system use
has steadily climbed since 2003 when usage totaled 371 ac-ft/yr to the last
several years when usage has exceeded 2,000 ac-ft/yr for the two systems.

AR 012-013; HT 24, 69. This includes water supplied by the TM Rural Water
District to the cities of Viborg and Davis. AR 012.

The City of Centerville receives 30% of its 64,000 gallons per day average
from the UVM Aquifer and the rest from the Lewis and Clark Rural Water
System. AR 012. The average municipal water use from the UVM Aquifer is

21.5 ac-ft/yr. Id.



Average annual withdrawals for all uses are estimated to be 7,160
ac-ft/yr. HT 25. This total also does not inciude future use permits.” TM
Rural Water District holds two future use permits and they total 740 ac-ft year.
AR 014-015. A future use permit is a reservation of water and does not
authorize withdrawals. Id. However, in theory future use permits can be
. completely developed. Id. Thus, the total withdrawals from the UVM Aquifer
would be 7,900 ac-ft/yr if the future use permits were included. AR 015.

By comparison, the highest of the two estimated average annual recharge
numbers provided by witness Buhler is 5,836 ac-ft/yr. Id. So the current
estimated average annual withdrawal from the UVM Aquifer appears to exceed
the estimated average annual recharge to the aquifer. Id.

Based on the these calculations alone, Buhler would have concluded that
since the 7,900 ac-ft/yr withdrawal number already exceeds the highest
estimated average annual recharge of 5,836 ac-ft/yr., unappropriated water is
not available. HT 29. He also looked at other information from the observation
wells maintained by DENR to see if the analysis would provide sufficient
information to grant the permits. HT 29-30.

The DENR monitors 29 observation wells in the UVM Aquifer. AR 015;
HT 25. The observation well data shows seasonal fluctuations in water levels
corresponding to recharge and discharge. Id. The UVM Aquifer responds well

to climatic conditions with rising water levels during wet years and gradually

declining water levels during dry years. Id.

7 These permits authorize public water systems like rural water systems to
obtain a preference date for future water permit applications. SDCL 46-5-38.
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The slope of trend lines for 15 of the 29 observation wells is negative (i.e.
downward slope). AR 017; HT 27. The 15 observation wells show declining
water levels. HT 27. These observation wells are concentrated in two areas:
an area in the north-central portion of the UVM Aquifer and an area in the
northwest portion of the aquifer. AR 017. The first area is in the vicinity of
South Lincoln Rural Water System wells and a large concentration of irrigation
wells. Id. The second is in the vicinity of TM Rural Water District wells. Id. In
addition, the last “well run” to measure the wells in the fall of 2012 showed
sporadic results; i.e., some observation wells were déchning that were not the
original 15 of 29 that had been identified earlier and some were the lowest they
had ever been. HT 44.

Data is not available to determine whether the declines are solely related
to water withdrawals or whether there are other reasons. HT 27. Buhler does
not attribute the declines solely to drought. HT 71. A question exists as to
whether the declines are on the edge of the aquifer in an area where drawdown
is exacerbated. HT 27. There may be truly water short areas. HT 27, 69.
There is a question as to whether harder pumping from the UVM Aquifer may
induce additional recharge into the UVM Aquifer from the nearby Niobrara
Aquifer. HT 28. Consequently, Buhler testified that there was insufficient
information to determine whether withdrawals would exceed recharge if any of
the permits were granted. Id. There would have been no different result if any

one of the applications was considered instead of the whole group. HT 73.



Roger Hansen facts. Petersons rely on the fact that the DENR issued

a similar permit in 2012 to a nearby irrigator, Roger Hansen. The Hansen
application was filed on July 20, 2012, and sought permission to irrigate 80
acres. Petitioner’'s Exh. 2, p. 1. The Hansen site is at or near the line between
the UVM Aquifer and another aquifer. HT 31-32. The Hansen application was
reviewed as an application from the UVM Aquifer. HT 34.

Ken Buhler and DENR staff engineer Adam Mathiowetz initially reviewed
the Hansen application and found that the calculated withdrawals exceeded
recharge in the UVM Aquifer in Clay County alone. HT 34. The estimated
average withdrawals for irrigation were about 500 ac-ft/yr, but the average
recharge was calculated at only 222 ac-ft/yr. Id. This raised a flag. HT 34-35,
88. Yet DENR observation wells nearest to the Hansen site were not declining.
HT 34-35. Although there was conflicting data, the DENR staff proposed that
the permit be approved because they “erred on the side of [SDCL] 46-1-4 that
says put water to maximum beneficial use.” HT 34.

The Hansen application was published, there were no intervenors, and
on October 9, 2012, the permit was approved directly by the Chief Engineer
under SDCL 46-2A-23. Petitioner’'s Exh. 2, pp. 8, 22-24. Because the Hansen
application was not opposed, it was not heard by the Board.

Buhler considered the Hansen analysis when he reviewed the later
applications filed by Peterson and others. HT 34-35. He was troubled because
the estimated average annual withdrawals in the Hansen analysis were shown

to be 500 ac-ft/yr in Clay County, even though the average recharge rate was
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calculated at just 222 ac ft/yr. HT 34-35, 139-40. Because “the numbers
didn’t work” to just look at Clay County for the Peterson application, Buhler
expanded the analysis to include the whole aquifer. HT 35. The DENR staff
found that, similar to the situation in Clay County alone, the calculated
average withdrawals going across the whole aqliifer also exceeded the
calculated average recharge rate for the whole aquifer. HT 35, 140-41.

Buhler testified that he was “looking for reasons” to try to justify granting
more permits and maximize beneficial use of the aquifer, HT 36.

Further, in considering the applications filed by Petersons and others,
Buhler performed a new study and also incorporated new data obtained in the
fall of 2612 that would not have been available for the Hansen analysis.

HT 27, 44. Buhler performed a regression analysis and found that 15 of 29
wells in this aquifer were showing downward trends over time. HT 27. He also
found that during well readings in the fall of 2012, 15 of the 29 wells had
declined, but they were not all the same 15 wells as those that were generally
trending downward in the regression analysis. HT 44. He described these
2012 well readings as sporadic. Id.

Thus, Buhler considered the Hansen analysis but did not adopt it in
reviewing the applications filed by Petersons and others.

The Appellants brought the Hansen matter to the Board’s attention when
the Board heard the consolidated case. Petitioner’s Exh. 2. Consequently, the
Board considered the information concerning the Hansen application and

found that a review of the entire UVM Aquifer is necessary instead of
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considering only the local effects as had been done for the Roger Hansen
application. The Board held:

The data compiled by Ken Buhler shows that 15 of the 29 DENR
observation wells are declining in this UVM Aquifer and this Board
cannot ascertain, at this time, whether the area of declining water
levels is expanding. This Board cannot “unring the bell” and
determine that the earlier report by Mathiowetz should be accepted
for any of these new applications from this aquifer. The Board
accepts and relies on the extensive review conducted by DENR
expert Ken Buhler. '

AR 119-20 (FOF 39). Based on the foregoing facts, the Board deferred all
applications seeking water from the UVM Aquifer.
ARGUMENT
THE BOARD CONSIDERED THE BEST EVIDENCE REASONABLY
AVAILABLE AND HELD THAT THERE WAS INSUFFICIENT
EVIDENCE TO DETERMINE WHETHER THE PROPOSED PERMIT
WOULD CAUSE THE ANNUAL WITHDRAWALS TO EXCEED THE
AQUIFER'S ANNUAL RECHARGE.

A, Standard of Review

1. Review of Findings of Fact. Appellants are barred from challenging

the form or sufficiency of the Findings of Fact. Application of Koch Exploration
Co., 387 N.W.2d 530 (S.D. 1986) (appellants failed to properly preserve their
issues for appeal when none of them made a record in the underlying
proceedings in any waiy challenging the form or sufficiency of the Board's
findings). Having failed to object to the proposed findings, an attack on appeal
- on the sufficiency of the evidence fails. Lowe v. Schwartz, 2006 S.D. 48, 716
N.W.2d 777. This is consistent with the general law applying to appeal of
circuit court findings. Sutera v. Sully Buttes School Dist. 58-2, 1997 S.D. 27,

919, 561 N.W.2d 20, 23 (failure to object to findings of fact and conclusions of

12



law or to propose findings limits review to question of whether findings support
the conclusions of law and judgment).

2. Alternative Standard of Review. Even if objections to the Findings had

been made, the standard of review would defer to the agency under SDCL
1-26-36.8 Review under SDCL 1-26-36 hinges on whether the issue being
considered is a question of law or fact. If the issue involves a question of fact
or is “essentially factual,” it is reviewed under the “clearly erroneous” standard.
Rios v. South Dakota Dept. of Social Services, 420 N.W.2d 757 (S.D. 1988). The
matter at issue here (whether there is sufficient water in the UVM Aquifer to
support granting the Appellants’ application) is a question of fact.

As such, the court is to give “great weight” to the findings of the agency
and reverse only when those findings are clearly erroneous in light of the entire
record. Williams v. Soutthakota Dept. of Agriculture, 2010 S.D. 19, 779
N.W.2d 397; Sopko v. C & R Transfer Co., Inc., 1998 S.D. 8, 4 7, 575 N.W.2d
225, 228-29 (findings must be reviewed in light of the totality of the evidence in
the record); In re Otter Tail Power Co. ex rel Big Stone II, 2008 S.D. 5, 9 26, 744
N.W.2d 594, 602 (a court is not to overturn the Board’s findings unless it is

“definitely and firmly convinced a mistake has been made”).

B. Recharge/Withdrawal

8 Appellants’ recital of the standard is confusing in stating that the Circuit
Court’s review should be “unaided by any presumption that the lower court is
correct.” Appellants’ Brief at 5. Such language pertains only to the Supreme
Court review of a Circuit Court's ruling on an administrative appeal. At the
circuit court stage, however, a state agency is entitled to “great weight” under
SDCL 1-26-36. The agency heard all the evidence presented and was able to
assess the experience and credibility of all the witnesses.

13



The matter at hand is clearly an issue of fact. The underlying law is
clear and no interpretation is necessary. It is undisputed that under SDCL
46-2A-9, an applicant for a water permit must meet four criteria, including
showing that there is a “reasonable probability that there is water available” for
the permit. It is also undisputed that, in showing water avajlabihty, applicants
seeking groundwater permits must address SDCL 46-6-3.1. Under that statute
a water permit cannot be approved if “according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will exceed the quantity of the average
estimated annual recharge of water to the groundwater source.” (Emphasis
added).

Finally, if the Board determines “that the evidence is insufficient to
support a determination, it shall disapprove the appiication or defer it for
further study.” SDCL 46-2A-7.

In this case, the Board did consider the best information reasonably
available and found there was insufficient evidence to support a determination,
so it deferred the matter for further study. The law is straightforward.

The Board relied, in part, on facts ascertained from the 29 DENR
observation wells. Use of the observation wells is not only practical, it
comports with the Board’s administrative rule requiring observation well data
to be used for that purpose:

74:02:05:07. When regulating water withdrawals by large-capacity

wells and in determining the availability of unappropriated water

for an application for a permit to appropriate water, the board shall
rely upon the record of observation well measurements in addition
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to other data to determine that the quantity of water withdrawn

annually from the aquifer does not exceed the estimated average

annual recharge to the aquifer.

Almost all of the observation wells have been in place since the 1970’s
and 1980’s, and have at least 25 years of continuous data. AR 017.9
Appellants wish to rely on measurements only from observation wells nearest
their proposed site. While the Board rule requires consideration of whatever
observation well data is available, it does not require just measurements of
observation wells within a certain distance. The rule requires using
information from “the aquifer,” not just measurements over time in a localized
area within the aquifer.

Moreover, the Board's rule requires consideration of the record from
observation wells “in addition to any other data.” ARSD 74:02:05:07. The
“other data” in this case includes detailed study by Ken Buhler.

Witness Buhler has been an expert witness in many groundwater cases
since 1985. DENR Exh. 2. He holds a degree in geological engineering from
the South Dakota School of Mines and Technology. DENR Exh. 2. His report
provides information about the size and extent of the UVM Aquifer, its
lithology, and connections with other aquifers as well as the

recharge/withdrawal issue. AR 007-020. He examined not only the recent and

long term measurements in the 29 observation wells maintained by DENR, he

¢ Each observation well is identified by county and year of construction. Thus,
an observation well identified as CL-80K would be a Clay County well drilled in
1980.
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also considered them in light of changes in climate, the movement of
groundwater in the aquifer, and the increasing use in the aquifer.

Buhler relied on independent studies conducted by the South Dakota
Geological Survey in the 1980's (AR 019) as well as studies previously
conducted by the United States Geological Service. AR 020.

To examine withdrawals, Buhler relied on water use reported by
irrigators and others to the DENR, reports showing the nature of wells
completed in the UVM Aquifer, and files from other water rights granted by the
DENR. Id. He consulted with other engineers, including his own staff (HT 34-
36, 140-41) and others in the DENR. AR 020,

The Board properly found the overall observation well data and the
Buhler expert testimony to be the best information reasonably available.

AR 126 (COL 8).

Moreover, the information presented by Buhler clearly shows the reason
for further study. Overall withdrawals from the aquifer of 7,109 ac ft/ yr
exceed the most generous recharge number available, which is the 2012
calculated by Buhler of 5,836 ac-ft/yr. These calculations are undisputed.
Further, recent trends showing declines in the aquifer may or may not be
expanding. That is the reason for additional study. Increased pumping in
areas of this aquifer may or may not induce recharge from the Niobrara
Aquifer. The Chief Engineer reiteratcd the concern. HT 169.

The Board properly concluded that it was unable to determine whether

there is water available for the proposed water use. AR 126 (COL 9). Because
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there was insufficient information, the Board could have denied the requested
permits under SDCL 46-2A-7, but instead deferred the matter until a pending
study was completed. |

The study is expected to be completed in the spring of 2014 so that if
permits are granted, irrigation can occur in 2014. HT 36, 141. The study is
designed to examine every bit of data for the UVM Aquifer including not only
observation wells and existing published studies, but each existing test hole
that has been drilled. HT 37. Further, new test holes will be drilled to better
delineate the boundaries of the aquifer. Further, there may be aquifer tests to
determine what the aquifer characteristics are and then put the material in a
digital model. HT 37. The modeling will be used to determine whether
additional pumping from the UVM Aquifer will induce water from the Niobrara
instead of simply diminishing the water in the UVM Aquifer. Id.

Applicants did not call any independent experts, but elicited testimony
from Adam Mathiowetz, another DENR engineer. Mathiowetz did not review
the applications at issue, but had reviewed the earlief Roger Hansen
application. Yet, even if the Hansen data has been considered, the Board's
Findings would have been supported by the evidence. It is undisputed that for
Clay County alone, the withdrawals of 500 ac ft/yr (plus withdrawals under the
new Hansen permit) far exceed the 222 ac ft/yr of recharge. This conflicts \ﬁth
data in an observation well that shows the water has not declined. This
dichotomy alone would warrant further study. As stated above, SDCL 46-6-3.1

requires consideration of the best available information.
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The Appellants also appear to rely on the Hansen permit itself. The Chief
Engineer’s decision to grant the Hansen permit to irrigate 80 acres is not
binding on the Board. The Board did not issue the Hansen permit, and is not
bound by the permit or the underlying rationale.

Even if the Board had issued the Hansen permit, it would not be bound
to make the same decision. There are additional facts at issue, including
another year of observation well data that was gathered in the fall of 2012 and
the fact that DENR realized it was prudent to review the entire aquifer.
Moreover, the Board is an administrative agency with quasi-judicial authority

- to consi_der the factors in SDCL 46-2A-9. As such, the Board holds authority to
consider each case on its merit and is not bound to accept prior decisions as
binding precedent. Interstate Telephoner Coop., Inc. v. Public Utilities Com'n of
State of S.D., 518 N.W.2d 749 (S.D. 1994). The Board’s decision was not
erroneous, arbitrary or capricious. It is a legitimate decision based on the
testimony and exhibits presented to the Board over the course of two days and
should be affirmed.

Finally, the Appellants seek to obtain a different result than other
applicants from the same aquifer. There is no basis to carve out a special area
or any sort of management unit in this aquifer for the Appellants application.
The above rationale applies to all of the foregoing permit requests and an
exception should not be carved out. The trend showing declines in- the aquifer
is not clearly delineated and should be studied before further permits are

issued.
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SUMMARY
Based on the foregoing arguments and authorities, the DENR submits

that the Board's determination should be affirmed.

Diane Best
Assistant Attorney General
317 N. Main Avenue

Sioux Falls, SD 57104
Telephone: (605) 367-5880 Ext. 105

Dated this 8th day of August, 2013.

CERTIFICATE OF SERVICE
The undersigned hereby certifies that true and correct copies of DENR
Appellee’s Brief in the above entitled matter were served upon each of the
following by enclosing the same in envelépes with first class postage prepaid
and affixed thereto, and depositing said envelopes in the United States mail at

Sioux Falls, South Dakota on this 8th day of August, 2013:

Jason Rumpca Donald McCarty

103 N. 3rd Street P.O. Box 78

Beresford, SD 57004 Brookings, SD 57006
»Darrell Osborn Paul Peterson

28838 463rd Ave 45610 282nd Street
Centerville, SD 57014 Hurley, SD 57036
Jerome Hult Jeremiah Welsh
45958 Highway 18 29217 460th Avenue
Davis, SD 57021 Centerville, SD 57014
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Brad Farrar
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Viborg, SD 57070

Dr. Bruce Hagen
38736 Nasturtium Way
Palm Desert, CA 92211

Donald Benson
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WATER EQUIVALENTS TABLE

1 cubic foot, .......cocevereee. 7.48 gallons ................ reerereaens 62.4 Ibs. of water
1 acre-foot .........cceuvenne. 43,560 cubic feet ................. R 325,828 gallons
An acre-foot covers one acre of land one foot deep.
~ 1 cubic foot per second (CfS) .........cccoeeniniiiinnenn 448.8 gallons per minute
) 1w -SSR 50 South Dakota statutory miner's inches
I~ - RO 646,272 gallons per day
For 24 hours ............cceeeuee.e. oo rsaeneaes T 1.983 acre-feet
FOr 30 days .....cccivivnreininnnniennrcsessrsccssnsesnsessensssesssessnesscs 59.5 acre-feet
FOP 1 YA .....eovvveieieeceeecenieinne s s ens et ... 124 acre-feet
1 million gallons .......ccccceecvevvercnenne et erieeearer et e braeesanraeaas 3.07 acre-feet
1 million gallons per day (mgd) ............cccoeeiimneeees 1,122 acre-feet per year
1,000 galions per minute (GPM) ..o, 2.23 cfs
1,000 GPM oo 4.42 acre-feet per day

An acre-foot supplies a family of § for 1 year.
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RECEIVED

AUG 22 2013
STATE OF SOUTH DAKOTA ) ' IN CIRCUIT COURT \WATER RIGHTS
- PROAGRAM

COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER ) CIV. #13-73
PERMIT APPLICATION NO. 7441-3 )
(GARY OR JULIE PETERSON), ) ‘

) APPELLANTS’ REPLY TO

APPELLANTS. ) DENR APPELLEE’S
) MOTION TO DISMISS
) APPEAL

Comes now, Gary and Julie Peterson, above-named Appellants by and through their
attorney of record, A. Jason Rumpca, and respectfully requests this Court deny the request of the
South Dakota Department of Environment and Natural Resources, Water Rights Program to
dismiss the appeal.

The State asserts three (3) arguments to dismiss the appeal: 1) the Notice of Appeal was
not served on all adverse parties; 2) the underlying decision is not a final appealable decision;
and 3) intermediate review is not warranted. The State’s Motion to Dismiss should be denied for
the following reasons:

1. The Notice of Appeal was served and filed properly.

The State relies on the language of SDCL § 1-26-31 which provides that “an appeal shall
Be taken by serving a copy of a notice of appeal upon the adverse party...” Appellants contend
that the adverse party and agency from which the appeal is taken is the South Dakota Department
of Environment and Natural Resources, Water Rights Program. Based upon the State’s
reasoning, if the Millers’ had not intervened there would be no adverse party to the appeal.

The State further asserts that Notice of Appeal should be served on all the other parties

that aligned themselves with the Appellants. The State appears to assert that because all



applications were consolidated and jointly addressed at the hearing, that it follows they should all
be jointly addressed on appeal. Appellants have always sought to have their application decided
on its own merit. The State, however, has repeatedly sought to lump the Petersons in with
everybody else who applied for permits after them.

Finally, SDCL § 1-26-33 “Record transmitted to circuit court” provides that “t]he agency
shall then prepare and attach an alphabetical and chronological index to the record and shall
serve a copy of such index on all parties to the review proceedings at the time the record is
submitted to the reviewing court.” On July 25, 2013, the DENR mailed a copy of the revised
chronological and revised alphabetical index of agency record to counsel for Appellants, the
Assistant Attorney General and all other applicants. The Millers, represented by Don McCarty,
were not served. That same day the Assistant Attorney General and counsel for the DENR
mailed its Motion to Dismiss to all applicants and Mr. McCarty. Thus, even the State is not
consistent in deciding whether the Millers are a party to the appeal. For the reasons stated above,
Appellants contend that the Notice of Appeal was served and filed properly.

2. The underlying decision is a final decision, ruling, or action of an agency.

SDCL § 1-26-30.4 states that “[t]he sections of this chapter on appeals to circuit courts
shall govern civil appeals to thé circuit courts of South Dakota from final decisions, rulings, or
actions of agencies pursuant to chapter 1-26.” The State readily admits that the DENR’s Notice
of the Board’s Adoption of Findings of Fact, Conclusions of Law and Order is termed a “Final
Decision.” Further, the State cites no authority that suggests the “final decision” cannot be a
deferral. It seems misleading and confusing to send out a Notice of the Final Decision to all

parties at the hearing that explains “South Dakota statutes provide that decisions of the Board



may be appealed to the Courts. Notice of appeal of the Board’s decision must be filed within
thirty days of this notice and be in accordance with procedures established in SDCL § 1-26-31.”

Even if this Court were to decide the “Final Decision” is not in fact a final decision as the
law defines it, Appelfants contend that the Order should be deemed a “final action.” The action
taken was to defer Appellants’ application until the pending study of the UVM Aquifer is
completed, which is expected to occur prior to the spring of 2014. What if the study is not
completed by that date? In theory, the Board’s decision to defer could be perpetual depending
on the status of the study.

Finally, Appellants and the DENR entered into a Stipulation with regard to the Petersons’
other application, No. 7442-3, after the hearing that stated in part “[a]s part of this Stipulation,
Petersons agree that they will not appeal the deferral of Water Permit No. 7442-3.” It is apparent
that the State has now changed its position about whether the decision to defer is an appealable
decision.

For the above reasons, Appellants respectfully request this Court conclude the
underlying decision was a final appealable decision.

3. Intermediate review is warranted.

Should the Court not decide the decision by the Board is a final decision or action,
Appellants respectfully request this Court conclude that an intermediate ruling is appropriate.
SDCL § 1-26-30 provides that “[a] preliminary, procedural, or intermediate agency action or
ruling is immediately reviewable if review of the final agency decision would not provide an
adequate remedy.” The State suggests that because Appellants can have another opportunity to
present their case before the Board next year, they are not deprived of an adequate remedy. This

view completely overlooks the impact of the Board’s decision on the Petersons. As a result of



the Board’s decision, the Petersons have been left in financial limbo. They have a $100,000

irrigator sitting idle on their land, the value of their land is significantly impacted by whether or

not they are permitted to irrigate it, and they face the uncertainty in their retirement planning

daily. To the Petersons, waiting until next year to potentially litigate this matter all over again is

not an adequate remedy. Should the Court not decide the decision by the Board is a final

decision or action, Appellants respectfully request this Court conclude that an intermediate ruling

is appropriate.

For all of the reasons stated above, Appellants respectfully request this Court deny the

DENR Appellee’s Motion to Dismiss.

Dated this 19" day of August, 2013.

PETERSON, STUART, RUMPCA &
e
X7, @/Rum?% |

Attorfiey for Appellants

124 N. 3" St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com




CERTIFICATE OF SERVICE

Marty J. Jackley Diane Best

Attorney General Assistant Attorney General

1302 E. Highway 14, #1 317 N. Main

Pierre, SD 57501 Sioux Falls, SD 57104-6004

Jeanne Goodman, Chief Engineer Rodney Freeman, Chairman

Water Rights Program DENR Water Management Board

523 East Capitol Ave. P.O.Box 176 '
Pierre, SD 57501 Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 20" day of August,
2013.

PETERSON, STUART, RUMPCA &

RASM/@EN F.LLC

A. Jaton umpc

Attomey for Appellants

124 N. 3 St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com
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Attomeys at Law
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October 16,2013 .

Diane Best -
Assistant Attorney General
-317 N, Main

Sioux Falls, SD 57104»6004

Re: " Inthe Matter of the Watef Pe'rmﬁ Applicatioh .
No. 7441-3 (Gary or Julie Peterson)
Clay County C1V. #13-73

Dear Ms. Be’st:
Please find enclosed a true and correct copy of Notice of Entry of Judgment of Dismissal and

Certificate of Service with regard to the above-referenced case. Pléase deem this service. Thank
you. ' ' S ' o

. Sincerely,

&

A. Jas

* Jason.petefSonst gmail.com

AJR -
Encl.

PhnlhpO Peterson * David A. Stuart* * A, Jason'Rumpca * RachelR Rasmussen

124 N, 3rd St « Beresford, SD 57004
Phone: (605) 763-5024 » Fax: (6{)5) 763- 8034

* aiso licerised in lowa




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
'S8

COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER ) CIV. #13-73
PERMIT APPLICATION NO. 7441-3 )
(GARY OR JULIE PETERSON), )
) NOTICE OF ENTRY OF
APPELLANTS. ) JUDGMENT OF DISMISSAL
)
)

TO: MARTY J. JACKLEY, South Dakota Attorney General, DIANE BEST, Assistant South
Dakota Attorney General, JEANNE GOODMAN, Chief Engineer, South Dakota
Department of Environment and Natural Resources Water Rights Program, RODNEY
FREEMAN, Chairman, South Dakota Water Management Board.

PLEASE TAKE NOTICE that a Judgment of Dismissal in the above-captioned case was

signed by the Honorable Steven R. Jensen on October 11, 201 3, and filed on October 11, 2013,

A true and correct copy of the Judgment of Dismissal is attached and herewith served upon you.

Dated this 16" day of October, 2013,

PETERSON, STUART, RUMPCA &

y

RASI}AKﬁS PROF. LLC

LN

A. @ Rump

Attorney for Appellants

124 N, 3" St

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Notice of

Entry of Judgment of Dismissal was served upon:

Marty J. Jackley
Attorney General

1302 E. Highway 14, #1
Pierre, SD 57501

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Diane Best

Assistant Attorney General
317 N. Main

Sioux Falls, SD 57104-6004

Rodney Freeman, Chairman
Water Management Board
P.O.Box 176

Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 16 day of October,

2013.

PETERSON, STUART, RUMPCA &

RASMPBSSEN, PROF. LLC
v
(<
A. \ Rum\b/ré/

Attorney for Appellants

124 N, 3" st.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
'S8

COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER ) CIV. #13-73
PERMIT APPLICATION NO. 7441-3 )
(GARY OR JULIE PETERSON), )
) NOTICE OF ENTRY OF
APPELLANTS. ) JUDGMENT OF DISMISSAL
)
)

TO: MARTY J. JACKLEY, South Dakota Attorney General, DIANE BEST, Assistant South
Dakota Attorney General, JEANNE GOODMAN, Chief Engineer, South Dakota
Department of Env1r0nment and Natural Resources Water Rights Program, RODNEY
FREEMAN, Chairman, South Dakota Water Management Board.

PLEASE TAKE NOTICE that a Judgment of Dismissal in the above-captioned case was

signed by the Honorable Steven R. Jensen on October 11, 2013, and filed on October 11, 2013.

A true and correct copy of the Judgment of Dismissal is attached and herewith served upon you.

Dated this 16™ day of October, 2013.

PETERSON, STUART, RUMPCA &

RASMIﬁSE PROF. LLC

A. faso Rum

Attomey for Appellants

124 N. 3" St

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Notice of

Entry of Judgment of Dismissal was served upon:

Marty J. Jackiey
Attorney General

1302 E. Highway 14, #1
Pierre, SD 57501

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Diane Best

Assistant Attorney General
317 N. Main

Sioux Falls, SD 57104-6004

Rodney Freeman, Chairman
Water Management Board
P.O.Box i76

Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 16 day of October,

2013.

f

PETERSON, STUART, RUMPCA &

/ _
( &<

A. Yason Rumpt

Attorney for Appellants

124 N. 39 St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

18§
COUNTY OF CLAY ) % e FIRST JUDICIAL CIRCUIT
%r, SD

_“Cr
/ . <
IN THE MATTER OF THE WATE R U CIV. #13-73
PERMIT APPLICATION NO. 74413  Fougs ‘i‘;qg

(GARY OR JULIE PETERSON), ) s |
) %44, JUDGMENT OF DISMISSAL -
APPELLANTS. )
)
)

Based upon Appellants’ Motion for Judgment of Dismissal and good cause appearing, it
is hereby

ORDERED, ADJUDGED, AND DECREED that the above-entitled action, including all
claims, whether asserted or unasserted, is hereby dismissed upon the merits, with prejudice and

without costs to any of the parties.

Dated this [N day of Gﬂt‘-{fxﬁh , 2013,

BY THEROURT:

H@QORABIEE\@‘EF{/}EN R. JENSEN
CIRCUIT COURT JUDGE

ATTEST:

Jeddioa, Bodaso
CLERK OW@?%mcrmaQ



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:s8

COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER ) CIV. #13-73
PERMIT APPLICATION NO. 74413 )
(GARY OR JULIE PETERSON), ) :
) MOTION FOR JUDGMENT
APPELLANTS. ) OF DISMISSAL
)
)

COMES NOW, Gary and Julie Peterson, the Appellants herein, acting through their

attorney of record, A. Jason Rumpca, and hereby respectfully move this Court for a Judgment of

Dismissal.

WHEREFORE, Appellants prays for the above-requested relief.

_{P
Dated this ,Z day of OC }Cc) /0 e L2013,

Gary eterson, Appellant

/} /J/,u; /ﬂ/ﬂAml)‘v‘—*

Jgﬁ ie Peterson, Appellant

PETERSON, STUART, RUMPCA &

A. (asof Rum

Attorney for Apptllants

124 N. 3% St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com



! PETERSON. STUART. °

RUMPCA & RASMUSSEN

Attorneys at Law
Prof. LLC

RECEIVED
October 16, 2013 OCT 18 2013
WATER RIGHTS
Jeanne Goodman, Chief Engineer PROGRAM
Water Rights Program DENR
523 East Capitol Ave.
Pierre, SD 57501

Re:  Inthe Maiter of the Water Permit Application
No. 7441-3 (Gary or Julie Peterson)
Clay County CIV. #13-73

Dear Ms. Goodman:

Please find enclosed a true and correct copy of Notice of Entry of Judgment of Dismissal and
Certificate of Service with regard to the above-referenced case. Please deem this service. Thank
you.

Sincerely,

é,

A Ja umpc

" Jason.petersonstuart@gmail.com

AJR
Encl.

Philiip O. Peterson ¢ David A. Stuart* * A.Jason Rumpca * Rachel R. Rasmussen

124 N. 3rd St. = Beresford, SD 57004
Phone: (605) 763-5024 =* Fax: (605) 763-8034
* also licensed in lowa




STATE OF SOUTH DAKOTA )
:SS
COUNTY OF CLAY )

IN CIRCUIT COURT

FIRST JUDICIAL CIRCUIT

IN THE MATTER OF THE WATER
PERMIT APPLICATION NO. 7441-3
(GARY OR JULIE PETERSON),

APPELLANTS.

P N T e

CIV. #13-73

NOTICE OF ENTRY OF
JUDGMENT OF DISMISSAL

TO: MARTY J. JACKLEY, South Dakota Attorney General, DIANE BEST, Assistant South
Dakota Attorney General, JEANNE GOODMAN, Chief Engineer, South Dakota
Department of Environment and Natural Resources Water Rights Program, RODNEY
FREEMAN, Chairman, South Dakota Water Management Board.

PLEASE TAKE NOTICE that a Judgment of Dismissal in the above-captioned case was

signed by the Honorable Steven R. Jensen on October 11, 2013, and filed on October 11, 2013.
A true and correct copy of the Judgment of Dismissal is attached and herewith served upon you.

Dated this 16™ day of October, 2013.

PETERSON, STUART, RUMPCA &

RASMlﬁSE gPROF. LLC

aso Rump
Attorney for Appellants
124 N. 3" St.
Beresford, South Dakota 57004
Phone: 605-763-5024
Fax: 605-763-8034
Jason.petersonstuart@gmail.com




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Notice of

Entry of Judgment of Dismissal was served upon:

Marty J. Jackley
Attorney General

1302 E. Highway 14, #1
Pierre, SD 57501

Jeanne Goodman, Chief Engineer
Water Rights Program DENR
523 East Capitol Ave.

Pierre, SD 57501

Diane Best

Assistant Attorney General
317 N. Main

Sioux Falls, SD 57104-6004

Rodney Freeman, Chairman
Water Management Board
P.O.Box 176

Huron, SD 57350

by mailing true and correct copies to Marty J. Jackley, Diane Best, Jeanne Goodman and Rodney
Freeman by United States Mail, first class postage prepaid thereon, on this 16™ day of October,

2013.

PETERSON, STUART, RUMPCA &

RA%SEN ROF. LLC

A. Tasor Rump

Attorney for Appeilants

124 N. 3" St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF CLAY ) ég FIRST JUDICIAL CIRCUIT

. NEEE

IN THE MATTER OF THE WATE RéaQ Uy CIV. #13-73
PERMIT APPLICATION NO. 7441-3 % o
(GARY OR JULIE PETERSON), ) oy,

) o4t JUDGMENT OF DISMISSAL -

APPELLANTS. )
)
)

Based upon Appellants’ Motion for Judgment of Dismissal and good cause appearing, it

is hereby

ORDERED, ADJUDGED, AND DECREED that the above-entitled action, including all

claims, whether asserted or unasserted, is hereby dismissed upon the merits, with prejudice and

without costs to any of the parties.

Dated this {14 day of (.?anw ,2013.

BY THE GOURT:

NN
HANORABLESTEVEN R. JENSEN
CIRCUIT COURT JUDGE

ATTEST:

*SEAL*

Jeddioa, Bpdaeo
CLERK O@%O@I%mcrmax)



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:SS

COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
IN THE MATTER OF THE WATER ) CIV. #13-73
PERMIT APPLICATION NO. 7441-3 )
(GARY OR JULIE PETERSON), ) '
) MOTION FOR JUDGMENT
APPELLANTS. ) OF DISMISSAL
)
)

COMES NOW, Gary and Julie Peterson, the Appellants herein, acting through their
attorney of record, A. Jason Rumpca, and hereby respectfully move this Court for a Judgment of

Dismissal.

WHEREFORE, Appellants prays for the above-requested relief.

Pl
Dated this day of OC }LO b &~ L2013,

Gary Qg@on, Appellant

ﬁ/x/,u /0 Ll 29—

Jgﬂie Peterson, Appellant

PETERSON, STUART, RUMPCA &
RASMBSSEN, PROF. LLC

A. {Jasod Rumpga

Attorney for App€llants

124 N. 3 St.

Beresford, South Dakota 57004
Phone: 605-763-5024

Fax: 605-763-8034
Jason.petersonstuart@gmail.com



DEPARTMENT OF ENVIRONMENT
and NATURAL RESOURCES
' JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

oo Faces e Puaces.

REVISED RECOMMENDATION OF CHIEF ENGINEER
FOR WATER PERMIT
APPLICATION NO. 7441-3, Gary E or Julie A Peterson

Pursuant to SDCL 46-2A-2, the following is the revised recommendation of the Chief
Engineer, Water Rights Program, Department of Environment and Natural Resources
concerning Water Permit Application No. 7441-3, Gary E or Julie A Peterson, 45913
299" Street, Centerville SD 57014.

The Chief Engineer is recommending APPROVAL of Application No. 7441-3 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The well authorized by Permit No. 7441-3 shall be constructed by a licensed well
driller and construction shall comply with Water Management Board Well
Construction Rules, Chapter 74:02:04 with the well casing pressure grouted

(bottom to top) from the producing formation to the surface pursuant to Section
74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See report on application for additional information.

Jeartne Goodman, Chief Engineer
February 7, 2014



REPORT TO THE CHIEF ENGINEER ON
21 WATER PERMIT APPLICATIONS
FROM THE UPPER VERMILLION MISSOURI AQUIFER
FEBRUARY 1, 2014

HISTORY

Twenty one water permit applications proposing to appropriate water from the Upper Vermillion
Missouri (UVM) aquifer were filed with the DENR-Water Rights Program since the fall of 2012.
The Chief Engineer recommended deferral of 18 of the applications because at the time it was
not possible to conclude that unappropriated water was available from the aquifer to satisfy the
appropriations. The Water Management Board considered the permit applications along with the
Chief Engineer’s recommendation and concluded that “In light of the evidence presented, it is
not possible to conclude that unappropriated water is available from the UVM to satisfy the
proposed appropriations.  Significant portions of the aquifer have experienced long-term
downward trending water levels. New appropriations from the aquifer should be deferred until it
can be determined if water levels in these areas will stabilize under steady withdrawals” (Water
Permit Application Nos. 7441-3, et al, Conclusion of Law 15). Three additional applications
were filed after February 25, 2013 and were recommended for deferral.

UPPER VERMILLION MISSOURI AQUIFER (UVM)

The Upper Vermillion Missouri aquifer is located in portions of Lincoln, Turner and Clay
Counties. An index map for the area is shown in Figure 1.

Previous Investigations

The Upper Vermillion Missouri aquifer consists of a glacial outwash deposit that generally
occurs in bedrock low areas. As delineated by Hedges and others (1982), the aquifer extends
over an area of approximately 132,900 acres in Clay, Lincoln and Turner Counties. Subsequent
investigations for Lincoln, Turner, and Hutchinson Counties (Lindgren and Hansen, 1990; and
Niehus, 1994) interpreted the area hydrogeology in a manner that resulted in the configuration of
the Upper Vermillion Missouri aquifer encompassing over 204,800 acres (see Figure 2).

2014

A study of the Upper Vermillion Missouri aquifer conducted by the DENR-Geological Survey in
2013-2014 established new boundaries for the main body of the aquifer in Turner County (see
Figure 3). Although the southern boundary has not been delineated at this time, data shows that
it extends south several miles from the original border as it merges with or transitions into the
Lower Vermillion Missouri aquifer. The areal extent of the main body of the Upper Vermillion
Missouri aquifer defined by these new boundaries is at least 117,000 acres. A channel deposit
extending to the northwest from the main body of the Upper Vermillion Missouri aquifer may be
hydrologically connected to the aquifer.
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Figure 3. 2014 delineation of the Upper Vermillion Missouri aquifer with areal extent of the

Upper Vermillion Missouri aquifer considered in 2013 (Buhler, 2012; modified from
DENR-Geological Survey, in progress)

The Upper Vermillion Missouri aquifer occupies portions of a bedrock channel that generally
trends north-south. The elevation of the aquifer varies along the length of the channel, but it is
primarily below 1,200 feet mean sea level elevation (msl) and above 975 feet msl. The aquifer is

3



primarily buried by glacial drift, and the top of the aquifer can be over 150 feet below grade.
The aquifer is predominantly under confined conditions, and the static water levels of wells in
the aquifer typically range from 10-90 feet below grade. The potentiometric surface of the main
body of the aquifer (see Figure 4) indicates a north to south groundwater flow direction.

Limited data is available to determine the aquifer characteristics (hydraulic conductivity and
storativity) for the Upper Vermillion Missouri aquifer. As part of the ongoing Geological
Survey study, sand/gravel samples were collected and analyzed for grain size. Results of the
sieve analyses were used to estimate hydraulic conductivity values for the sieved samples.
Reported hydraulic conductivity estimates range from 592 to 2,657 ft/day (SD-Geological

Survey, in progress).

The hydraulic conductivity for the aquifer was also estimated based on aquifer thickness and the
transmissivity calculated from the specific capacities of irrigation wells and two rural water
system wells completed into the aquifer where sufficient data was available (Buhler, 2012; Water
Rights, 2014b; and Water Rights, 2014c). These hydraulic conductivity values are shown in
Table 1, Figure 5 and Figure 6.
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Drawdown Yield Sp ecﬂ.ic Transmissivity | Thickness Hydralfll-c Hydral!h?
Lo Capacity Conductivity | Conductivity
Permit/Right No. SpC T b ¥ K
(ft) (gpm) (gpnv/ft) (gpd/ft (ft) (gpd/ft2) (ft/d)
1930-3 15 1200 80 160000 65 2462 329
3784-3 92 900 10 19600 45 436 58
3901-3 9 1000 111 222200 70 3174 424
4265-3 25 900 36 72000 40 1800 241
4560-3 83 800 10 19200 50 384 51
5259-3 6 1400 233 466600 116 4022 538
5352-3 20 2100 105 157500 178 885 118
5371-3 45 860 19 38200 28 1364 182
5425-3 22 1100 50 100000 48 2083 279
5632-3 24 800 33 66600 48 1388 185
5886-3 9 800 89 177800 55 3233 432
5899-3 25 800 32 106600 63 1692 226
5982-3 27 800 30 92400 73 1266 169
6054-3 25 900 36 72000 40 1800 241
6301-3 16 1100 69 137600 70 1966 263
6727-3 13 1100 85 170000 74 2297 307
6727-3 15 1100 7, 146667 74 1982 265
6810-3 6 750 125 250000 66 3788 506
6868-3 10 900 90 180000 36 5000 668
6922-3 11 810 74 147200 87 1692 226
6968-3 11 840 76 152800 88 1736 232
6984-3 7 1200 171 342800 101 3394 454
7002-3 11 720 69 102900 115 895 120
7128-3 15 750 50 100000 94 1064 142
Min 6 720 10 19200 28 384 51
Max 92 2100 233 466600 178 5000 668
Average 23 985 73 145861 72 2075 277
Std Dev 22 289 50 98483 32 1143 Ja3
Std
Dev/Average 98.4% 29.4% 69.0% 67.5% 44.9% 55.1% 35.1%

Table 1. Production well data from the Upper Vermillion Missouri aquifer (Water Rights,

2014b; and Water Rights 2014c¢)
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Figure 5. Location of production wells used to calculate hydraulic conductivity

Hydraulic Conductivity of the Upper Vermillion Missouri aquifer
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Figure 6. Chart showing the hydraulic conductivities, average hydraulic conductivity and one
standard deviation of the Upper Vermillion Missouri aquifer at production wells where data is

available (Water Rights, 2014b; and Water Rights 2014c).



Recharge:

Recharge to the Upper Vermillion Missouri aquifer has not been quantified. Lindgren and
Hansen (1990) postulated that recharge to the Upper Vermillion Missouri aquifer occurs through:
1) direct infiltration of precipitation in areas where the aquifer is at or near ground surface; 2)
inflow from fractures in the Sioux Quartzite; and 3) inflow from the Niobrara aquifer.

Although the Upper Vermillion Missouri aquifer appears to be in contact with the quartzite and
Niobrara aquifer, these areas appear to be limited. The likely source of recharge to the Upper
Vermillion Missouri aquifer is leakage from the overlying Parker Centerville aquifer (PAC)
where the two aquifers are hydrologically connected. Areas of potential interconnection between
the two aquifers are shown in Figure 7.
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Figure 7. Areal extent of the Upper Vermillion Missouri (UVM) aquifer, the Parker Centerville
(PAC) aquifer, and areas where the two aquifers are potentially interconnected (SD-
Geological Survey, in progress).




MANAGEMENT UNITS

A system of aquifer and management unit designations for South Dakota was designed to
establish a bookkeeping framework of hydrologic data (Hedges and others, 1982). The aquifer
and management unit boundaries were chosen to coincide with hydrogeologic boundaries that
are “identifiable and which can be documented.” Actual boundaries between units were based
on one or more of the following criteria:

Thinning and/or constriction of the aquifer or management unit.

Facies change from high to low permeability of aquifer material.

Change from water-table to artesian conditions and vice versa.

Ground-water divide.

Ground-water discharge point such as stream or lake.

Presence of streamflow gaging station.

Although previous aquifer delineations (Hedges and others, 1982; and Lindgren and Hansen,
1990) both identified areas with anomalous gradients of the potentiometric surfaces, they
considered the Upper Vermillion Missouri aquifer a single unit.

D) on b L B =

As the result of work done by the DENR- Geological Survey in 2013-2014, identifiable geologic
and hydrologic data suggests two boundaries establishing three management units within the
Upper Vermillion Missouri aquifer. Proposed management units are shown in Figure 8.
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South Management Unit/West Management Unit Boundary:
In the southeastern portion of TO97N-R053W or the southwestern portion of TO97N-R052W,
three sets of data (i.e. bedrock topography, outwash lithology and aquifer potentiometric surface)
identify a boundary between the West management unit and the South management unit of the

Figure 8. Proposed management units for the Upper Vermillion Missouri aquifer




Bedrock Topography:

Near the confluence of the bedrock channel that enters from the west with the channel that
contains the main body of the Upper Vermillion Missouri aquifer, the western channel below
1,100 feet msl constricts by over 20% within three miles (see Figures 9, 10 and 11).
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Figure 9. Location of bedrock channel profiles (modified from SD-Geological Survey, in
progress)
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Figure 11. Lower Channel Profile
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Lithology:

A west to east cross section through this area indicates the outwash in the western channel thins
from approximately 100 feet thick to approximately 50 feet thick across this confluence area. In
addition, geologists’ logs identify the outwash as “very clayey” in the vicinity of a test hole

drilled in the SE% of Section 24, T97N-R53W (see Figures 12 and 13).
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Figure 12. Location of cross Section D-D’ and test hole R20-2013-49
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Figure 13. Cross section D-D’ (modified from SD-Geological Survey, in progress)
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Potentiometric Surface:

A profile of the potentiometric surface near the confluence of the west bedrock channel with the
main bedrock channel containing the Upper Vermillion Missouri aquifer identifies a change in

the gradient in the area (see Figures 14 and 15). This suggests a lower permeability area that
would create a boundary condition.
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Figure 14. Location of Flow path for Potentiometric Surface Profile
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Figure 15. Potentiometric surface profile sh{j@j}ig the boundary between the west and south
management units of the Upper Vermillion Missouri aquifer

West Management Unit/Northwest Management Unit Boundary:
The West management unit of the Upper Vermillion Missouri aquifer appears to extend

northwest beyond the limit used for this report. Data is not available to determine the areal
extent of this management unit.
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A basal outwash deposit occupies a southeast trending bedrock channel that originates
approximately 30 miles northwest of the minimal northwest limit of the proposed West
management unit (Tomhave and Schulz, 2004). Past delineations of the Upper Vermillion
Missouri aquifer included this outwash deposit as part of the aquifer beginning approximately 18
miles beyond the known northwest limit of the proposed West management unit (see Figures 2
and 8). Water levels of observation wells completed into this basal outwash approximately 15
miles northwest of the West management unit appear to approximately correspond to UVM:
West water levels. Observation wells completed into the basal outwash deposit approximately
15 miles northwest of have identified an area of downward trending water levels. The area and
chronology of the downward trending water levels appear to correspond with development of the
aquifer by TM Rural Water District.

A significant constriction of this bedrock channel exists near the center of T100N-R55W
(Tomhave and Schulz, 2004). The narrowing of the channel appears to be located in an area
where the bedrock incised by the channel changes. In addition, profiles of the pre-development
(circa 1990, 1995, 2000) potentiometric surface all identify a groundwater flow gradient decrease
from (e.g. 3.7 -1.5 feet/mile in 2000) across this same area. Based on this available data, the
northern tip of the bedrock channel containing the TM Rural Water District wells should be
considered hydrologically distinct from the Upper Vermillion Missouri: West aquifer.

South Management Unit/North Management Unit Boundary:
Geologic and hydrologic data suggests a north/south boundary in the main body of the Upper
Vermillion Missouri aquifer near the middle of TO7N-R52W.

Geologic evidence of a North/South Boundary:

The bedrock topography identifies a narrowing of the channel containing the Upper Vermillion
Missouri aquifer near the middle of T97N-R052W. Geologic cross sections constructed near this
area and their location are shown in Figures 16, 17, and 18. The cross sectional area of the
Upper Vermillion Missouri aquifer has been outlined in blue in Figures 17 and 18, and the area
reported by the DENR-Geological Survey (in progress) is labeled for each cross section. The
data indicates the area of the Upper Vermillion Missouri aquifer contracts from approximately
3.3 million square feet to approximately 2.8 million square feet or approximately 15% between
cross section B-B’ and cross section C-C’. Based on the bedrock channel topography, the
channel appears to narrow (i.e. even smaller aquifer area) one to two miles south of the C-C’
cross section.
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Geologic cross section B - B

Figure 17. Cross section B-B’ through Upper Vermillion Missouri aquifer (SD-Geological
Survey, in progress)
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Geologic cross section C -C'
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Figure 18. Cross Section C-C’ through Upper Vermillion Missouri aquifer (SD-Geological
Survey, in progress)

Hydrologic evidence of a North/South Boundary:

The gradient of the potentiometric surface changes from an average of approximately 4.2 feet per
mile north of the TO97N-T98N line to an average gradient of 9.1 feet per mile in T97N to an
average of approximately 3.0 feet per mile south of the TO7N-T98N line. This suggests a
hydrologic boundary between the northern portion of the aquifer and the southern portion of the
aquifer (see Figure 19 and Figure 20).
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Figure 20. Potentiometric surface profile showing boundary between the north and south
management units of the Upper Vermillion Missouri aquifer

The gradient change appears to exist regardless of the climatic conditions or variations in
recharge and withdrawal from the aquifer (see Figure 21).
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Figure 21. Profile of the potentiometric surface showing a consistent gradient change at the
boundary between the North and South Management Units.

DEFERRED PERMIT APPLICATIONS
The water permit applications from the Upper Vermillion Missouri aquifer that are currently in
deferred status are shown in Table 2 and Figure 22.

Permit CFS Well Location Acres Acre Location

No.

7535-3 1.78 SWY¥% NWY% Sec. 30, TO8N-R53W 65 NWY4% Sec. 30, TOSN-R53W

7588-3 1.78 SW¥ Sec. 19, T9OSN-R53W 160 SW4 Sec. 19, T98N-R53W

7602-3 1.89 Between NW¥% & NE% Sec. 34, T97N- | 132 EVANWY%, WYANEY: Sec. 34, TOTN-RS53W
R53W

7633-3 1.78 SW¥% Sec. 32, T98N-R53W 152 SW% of Sec. 32, T98N-R53W

7715-3 2.22 SW¥% Sec. 16, T97N-R53W 156 SW¥% Sec. 16, T97N-R53W

7452-3 1.78 SWY%NEY Sec. 32, T98N-R52W 110 WNEY% SEXNEY Sec. 32, T9O8N-R52W

7468-3 1.78 NEY% Sec. 26, T96N-R51W 152 NEY% Sec. 26, T9OGN-R51W

7558-3 1.78 Between NW% & SWY¥% Sec. 1, T98N- | 120 N%SWY4, SUNWY Sec. 1, TOSN-R52W
R52W

7587-3 1.78 SEY% Sec. 10, T98N-R53W 160 SWY% Sec. 10, T9O8N-R53W

7441-3 1.79 SEY% Sec. 8, T95N-R52W 140 SEY% Sec. 8, TOSN-R52W

7442-3 :;i i NW¥% Sec. 17, T9OSN-R52W 40 Wv NEY% Sec. 17, T9SN-R52W

7466-3 1.78 NEY% Sec. 5, T9O6N-R51W 152 NEY% Sec. 5, T96N-R51TW

7467-3 1.78 NW4¥ Sec. 13, T97N-R52W 152 NWY Sec. 13, TO7TN-R52W

7600-3 3.56 NEUNWY & SWY% Sec. 12, T96N- | 180 NWY, N.SWY Sec. 12, T96N-R52W
R52W (2 wells)

7601-3 1.89 NEY Sec. 25, T-97N-R53W 132 NEY% Sec. 25, T97TN-R53W

7603-3 1.78 NEY% Sec. 33, TO7TN-R52W 120 NE% Sec. 33, T97N-R52W

7623-3 1.89 SE“NWY Sec. 24, T97TN-R52W 140 NWY%, WANEY Sec 24, T97N-R52W

7653-3 1.67 SW Sec. 8, TO6N-R52W 85 WYLSWi, NEXSWY Sec. 8, TO6N-R52W

7690-3 1.78 NEY Sec. 29, TO6N-R52W 160 NE% Sec. 29, T95N-R52W

7900-3 1.89 NWUNEY Sec.6, T9SN-R51W 136 NE% Sec. 6, TOSN-R51W

7919-3 1.83 NE'Y% Sec. 9, T95N-R52W 83.83 NE% Sec. 9, T9SN-R52W

Table 2. Deferred Water Permit Applications from the Upper Vermillion Missouri aquifer
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Figure 22. Location of deferred water permit applications and suggested management units of
the Upper Vermillion Missouri aquifer
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SDCL 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is reasonable
probability that there is unappropriated water available for the applicant's proposed use, that the
proposed diversion can be developed without unlawful impairment of existing rights and that the
proposed use is a beneficial use and in the public interest.

The probability of unappropriated water available from the aquifer can be evaluated by
considering SDCL 46-6-3.1 which requires “No application to appropriate groundwater may be
approved if, according to the best information reasonably available, it is probable that the
quantity of water withdrawn annually from a groundwater source will exceed the quantity of the
average estimated annual recharge of water to the groundwater source.”

In applying SDCL 46-6-3.1, the Sixth Judicial Circuit Court ruled in 2005 that if the Water
Management Board uses average annual recharge, then it should also use average annual
withdrawals to determine if unappropriated water is available from the aquifer (Hines v. South
Dakota Dept. of Environ. and Nat’l. Resources, Hughes County 04-37 (Memorandum Decision,
April 29, 2005).

The 2012 First Judicial Circuit Court’s rulings basically stated that data must be presented to
show it is probable the average annual recharge exceeds the average annual discharge by at least
the amount requested by the water permit application being considered (Memorandum Decision,
April 11, 2012).

Administrative Rule of South Dakota Section 74:02:05:07 requires the Water Management
Board to rely upon the record of observation well measurements to determine that the quantity of
water withdrawn annually from the aquifer does not exceed the estimated average annual
recharge to the aquifer.

This report proposes the Upper Vermillion Missouri aquifer can be separated into three
management units. Therefore, each management unit will be addressed independently.

SOUTH MANAGEMENT UNIT:

The South management unit of the Upper Vermillion extends south of T97N-R52W into Clay
County and encompasses approximately 78,820 acres of the main body of the aquifer. Ten
deferred water permit applications (Nos. 7441-3, 7442-3, 7466-3, 7467-3, 7600-3, 7601-3, 7603-
3, 7623-3, 7653-3, and 7900-3) and two new permit applications (Nos. 7690-3, and 7919-3)
propose to irrigate a total of 1,520.83 acres from the South management unit (See Figure 22).
The average annual withdrawal that is expected to be associated with these proposed
appropriations was estimated based on the average application rate per permitted acreage for
the Upper Vermillion Missouri aquifer (from Table 3) to be 760.4 acre-feet per year. ~ The
availability of unappropriated water from this unit was assessed in terms of SDCL 46-6-3.1
through evaluating observation well data and a flow net analysis.
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Year | Permitted Acres | Pumpage (ac-ft) | Rate (in/ac)
1979 | 10350.3 3247 3.764529
1980 | 9550.3 5082 6.385559
1981 9954.3 4159 5.013713
1982 | 9878.2 3778.57 4.590193
1983 | 9815.2 2983.12 3.647143
1984 | 9815.2 2791 3.412259
1985 | 99352 2479 2.994202
1986 | 99352 3544 4.280538
1987 | 9848.2 3781 4.607136
1988 | 9854.2 6753.1 8.22362
1989 10157.2 5758.6 6.803371
1990 10828.7 6626.2 7.342931
1991 10725.7 6220 6.958986
1992 | 10807.9 1793.2 1.990988
1993 | 9677.9 534.5 0.662747
1994 | 9284.9 4313.79 3575233
1995 | 9704.9 4484.34 5.544836
1996 | 9820.2 4672.19 5709281
1997 | 9755.2 5408 6.652452
1998 | 9855.2 5343.85 6.506839
1999 | 9863.2 5056.06 6.151423
2000 | 9863.2 6181.55 7.520744
2001 9863.2 6195.66 7.537911
2002 10143.2 7169.69 8.482163
2003 10143.2 5930.9 7.016602
2004 | 9823.2 7414.06 9.057
2005 | 9981.2 6856.39 8.243165
2006 10139.2 7906.32 9.35733
2007 10482.5 6983.2 7.994124
2008 11224.5 7467.98 7.983942
2009 11319.6 3878.92 4.112075
2010 | 113993 150.49 0.15842
2011 11399.3 5615.12 5.911016
2012 11458.3 13229.64 13.85508
Min 9284.9 150.49 0.15842
Max 11458.3 13229.64 13.85508
Avg 10195.8 5111.4 6.0

Table 3. Irrigation application rate per permitted acre for the Upper Vermillion Missouri
aquifer (Water Rights, 1980-2013)

Observation well Data:

The DENR-Water Rights Program monitors five observation wells completed into the South
management unit of the Upper Vermillion Missouri aquifer (see Figure 8 for locations).
Hydrographs for the observation wells (Figures 23-27) all show upward trending water levels
over their periods of record. Hydrographs for the observation wells document changes in
climatic conditions along with temporal impacts of pumping. Since climatic conditions mask
temporal impacts, well withdrawals from this management unit are not stressing the system to
the extent where natural discharge is impacted. Therefore, groundwater outflow is available for
“capture.” The observation wells in this management unit document unappropriated water is
available for appropriation.
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Figure 23. Hydrograph for an observation well completed into the UVM: South (Water nghts
2014a)
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Figure 24. Hydrograph for an observation well completed into the UVM: South (Water Rights,
2014a)
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Figure 25. Hydrograph for an observation well completed into the UVM: South (Water Rights,
2014a)
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Figure 27. Hydrograph for an observation well completed into the UVM: South (Water Rights,
2014a)

2014 Flow Net Analysis:

Inflows to and outflows from the South management unit of the Upper Vermillion Missouri
aquifer were evaluated by interpreting a regional flow net analysis based on the January 21,
2014, water level data from the aquifer. A flow net analysis is a calculation of the amount of
water flowing through the aquifer according to the equation:

Q= kAI*.0084
Where:
Q= flow (ac-ft/yr)
k= Hydraulic Conductivity (ft/d)
A= Area (ft)
I= Hydraulic gradient (ft/ft)
.0084= conversion constant

The average hydraulic conductivity from Table 1 (277 ft/d) was applied over the entire aquifer.
The cross sectional area reported by the DENR-Geological Survey (in progress) for each cross
section (see values in blue on the cross sections) was used in the calculations. The gradient of
the potentiometric surface on January 21, 2014, at each cross section was used for the hydraulic
gradient. The amount of groundwater outflow from a management unit represents the volume of
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water recharging the unit that exceeds discharges from the unit. Groundwater flow was
calculated at two locations near the southern extent of the South management unit at cross
sections F-F’ and G-G’ (see Figures 28, 29, 30). The flow calculation data is shown in Table 4.
The flow net analysis indicates that there is at least 5,673 acre-feet of water leaving this
management unit through groundwater outflow. Therefore, there is a reasonable probability that
unappropriated water is available to supply the 760.4 acre-feet per year expected to be used by
these twelve applications.
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Figure 28. Map showing the location of cross Sections F-F’ and G-G’
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Figure 30. Geologic cross section at G-G’(SD-Geological Survey, in progress)

Table 4.

Cross Area Hydraulic Gradient K Q Q
Section (ft2) (ft/ft) (ft/day) (ft3/day) (ac-ft/yr)
F-F' 5,699,809 0.00062 277 978,885 8,223
G-G' 3907258 0.00062 277 671,033 5,637

Groundwater flow at southern portion of the South management unit
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WEST MANAGEMENT UNIT:

The West management unit of the Upper Vermillion Missouri aquifer extends west from T97N-
R53W to at least TO8N-R54W and encompasses an estimated 22,750 acres. Five deferred water
permit applications (Nos. 7535-3, 7588-3, 7602-3, 7633-3 and 7433-3) propose to irrigate a total
of 665 acres from the West management unit (see Figure 22). The expected withdrawal
associated with these proposed appropriations was estimated based on the average application
rate per permitted acreage for the Upper Vermillion Missouri aquifer (from Table 3) to be 332.5
acre-feet per year.  The availability of unappropriated water from this unit was assessed in
terms of SDCL 46-6-3.1 through evaluating observation well data and a flow net analysis.

Observation well data ‘

The DENR-Water Rights Program monitors three observation wells completed into the West
management unit of the Upper Vermillion Missouri aquifer. Hydrographs for the observation
wells (Figures 31-33) all show upward trending water levels over the period of record. The
observation wells clearly show changes in climatic conditions along with temporal impacts of
pumping. Since climatic conditions mask temporal impacts, well withdrawals from this
management unit are not stressing the system to the extent where natural discharge is impacted.
Therefore groundwater outflow is available for “capture”. The observation wells in this
management unit document that unappropriated water is available for appropriation.
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F1gure 31. Hydrograph for an observation well completed into the UVM: West (Water Rights,
2014a)
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Figure 32. Hydrograph for an observatlon well completed into the UVM: West (Water Rights,
2014a)
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Figure 33. Hydrograph for an observation well completed into the UVM: West (Water Rights,
2014a)

2014 Flow Net Analysis:

The amount of groundwater outflow from the management unit represents the volume of
recharge water exceeding withdrawals. Flow was calculated at the location where cross section
AA-AA’ bisects outwash (See Figures 34 and 35). The calculated flow, using the same equation
discussed earlier for the South management unit, is shown in Table 5. The flow net analysis
indicates that there is at least 2,681 acre-feet of water leaving this management unit through
groundwater outflow. Therefore, there is a reasonable probability that unappropriated water is
available to supply the 332.5 acre-feet per year expected to be used by these five applications.
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Figure 34. Map showing the location of cross section AA-AA’
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Figure 35. Geologic Cross Section at AA-AA’ (SD-Geological Survey, in progress)

Cross Area Hydraulic Gradient K Q Q
Section (ft2) (ft/ft) (ft/day) (ft3/day) (ac-ft/yr)
AA-AN 2,173,880 0.00053 277 319,147 2,681

Table 5.

Groundwater flow at eastern portion of the West management unit
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NORTH MANAGEMENT UNIT:

The North management unit of the Upper Vermillion Missouri aquifer extends north of T97N-
R52W and encompasses an estimated 38,110 acres. Four deferred water permit applications
(Nos. 7452-3, 7468-3, 7558-3, 7587-3) propose to irrigate a total of 542 acres from the West
management unit (See Figure 22). The expected withdrawal associated with these proposed
appropriations was estimated based on the average application rate per_permitted acreage for
the Upper Vermillion Missouri aquifer (from Table 3) to be 271 acre-feet per year. The
availability of unappropriated water from this unit was assessed in terms of SDCL 46-6-3.1
through evaluating observation well data.

Observation well Data:

The DENR-Water Rights Program monitors seven observation wells completed into the North
management unit of the Upper Vermillion Missouri aquifer (see Figure & for locations).
Hydrographs for the observation wells (see Figures 36-42) all show downward trending water
levels (blue trend line on hydrographs) over the period of record. Trend lines for the minimum
annual water levels (green trend lines on hydrographs) are also all trending downward. Except
for observation well TU-77F, the maximum annual water level trend (red line on hydrographs)
has shown an upward trend.
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Figure 36. Hydrograph of an observation well completed into the North management unit of the
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Rights, 2014a).
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Figure 38. Hydrograph of an observation well completed into the North management unit of the
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Figure 42. Hydrograph of observation well completed into the N
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documents that the gradient of the potentiometric surface decreases from 0.000459 ft/ft (2.42

North management unit of the Upper Vermillion Missouri aquifer (see Figures 43 and 44)
ft/mile) to 0.000228 ft/ft (1.20 ft/mile) when pumping is at a maximum.

Profiles of the potentiometric surface along a flow path crossing the southern boundary of the
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Figure 43. Map showing location of potentiometric surface profile.
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Figure 44. Profile of the potentiometric surface showing stress in North management unit.

The change in slope demonstrates that this portion of the aquifer is being stressed by well
withdrawals to the extent that temporal effects are no longer masked by climatic conditions.
Unlike the other management units of the Upper Vermillion Missouri aquifer, it is not possible to
conclude that unappropriated water is available from this area based on observation well data.
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Reported well withdrawals from this management unit have steadily increased in recent years
(see Figure 45). The reported pumping from this unit has increased at an average of 80 ac-ft/yr

since 2000.

Pumping from the North
Management Unit
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Figure 45. Pumping from the North management unit of the Upper Vermillion Missouri aquifer
(Water Rights 1980-2013; Water Rights 2000-2013).

There appears to be an inverse relationship between the increased pumping from the north unit
and the decreasing water level trend lines (see Figure 46). At this time data is not available to
determine if water levels will stabilize under consistent withdrawals. Therefore, it is not possible
to conclude that unappropriated water is available.

Pumpage vs Average Water Level Change

mmsm Annual Pumpage
10000 - - Average Hydrograph Trend line

= Linear (Annual Pumpage)

Pumpage (Acrefeet per year)

Average change in water levels (Feetper year)

| 05

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

Figure 46. Pumping from the North management unit of the Upper Vermillion Missouri aquifer
with trend line plotted with observation well water level trend line data. (Water Rights
1980-2013; Water Rights 2000-2013 and Water Rights 2014a)
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Since the observation well data does not support “that the quantity of water withdrawn annually
from the aquifer does not exceed average annual recharge to the aquifer” as required by ARSD
74:02:05:07 further evaluation of water availability from North management unit, including a
flow net analysis was not performed.

IMPAIRMENT OF EXISTING RIGHTS

Since the Upper Vermillion Missouri aquifer is primarily under artesian conditions, drawdown
due to pumping may be fairly large near an individual production well. Drawdown measured in
pumping tests of irrigation wells (see Table 1) ranged from 6-92 feet. Well interference has
historically not been a problem from the aquifer. Figures 47 and 48 show the location of selected
DENR-Water Rights observation wells in relation to concentrations of irrigation wells.
Hydrographs for the observation wells (Figures 37, 38, 39, 40 and 24) document drawdown of 5-
25 feet. Considering the artesian pressure of the aquifer and natural water level fluctuations,
drawdown of that magnitude should not be considered significant.

The Water Management Board has consistently recognized that to place water to maximum
beneficial use a certain amount of drawdown may occur. SDCL 46-6-6.1 does not require
protection of artesian head pressure as a means of groundwater delivery. However, reasonable
domestic use must be assured before irrigation use is allowed. Therefore, when considering
irrigation projects, the Water Management Board must give consideration to maintaining artesian
head pressure as a method of delivery for domestic wells. To balance interests between irrigation
use and delivery of groundwater by artesian pressure, ARSD 74:02:04:20(7) defines an adversely
impacted domestic well as:

“a well in which the pump intake was set at least 20 feet below the top of the

aquifer at the time of construction or, if the aquifer is less than 20 feet thick, is as

near to the bottom of the aquifer as is practical and the water level of the aquifer

has declined to a level that the pump will no longer deliver sufficient water for the

well owner’s needs.”
Depending on the specific characteristics of the Upper Vermillion Missouri aquifer at the
proposed well sites, some existing well owners may need to lower their pumps to accommodate
possible reduction of head pressure. Therefore, there is a reasonable probability that any well
interference from the proposed appropriation will not adversely or unlawfully impair existing
nearby wells.
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Map Leend

@ Water Right/Permit Diversion point
@ UVM Cbservation wells

Figure 47. Location of DENR-Water Rights” observation wells TU-77F, G, H, I in relation to
irrigation diversion points.




Map Legend
@ Water Right/Permit Diversion point
® ' UVM Observation wells

Figure 48. Location of DENR-Water Rights’ observation well TU-77M in relation to irrigation
diversion points.
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CONCLUSIONS:

1. The Water Management Board deferred 18 water permit applications from the Upper
Vermillion Missouri aquifer in 2013, because portions of the aquifer have experienced
long-term downward trending water levels.

2. Since the Board’s initial action to defer the original applications for further study, one
additional application has been deferred and two applications are public noticed for
deferral.

3. At the time the Board considered the applications, information was not available to
distinguish management units within the aquifer.

4. Data is now available to consider three management units of the Upper Vermillion
Missouri aquifer.

5. There is a reasonable probability that unappropriated water is available to accommodate
the appropriations proposed from the South and West management units of the Upper
Vermillion Missouri aquifer (Water Permit Application Nos. 7441-3, 7442-3, 7466-3,
7467-3, 7600-3, 7601-3, 7603-3, 7609-3, 7623-3, 7653-3,7690-3, 7900-3 and 7919-3; and
Water Permit Application Nos. 7535-3, 7588-3, 7602-3, 7633-3 and 7715-3.)

6. There is a reasonable probability that the proposed appropriations from the South and
West management units can be made without adversely impacting existing water rights.

7. Data is not available at this time to conclude that unappropriated water is available from
the North management unit of the Upper Vermillion Missouri aquifer.

#" Ken Buhler
DENR-Water Rights Program
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- February 7, 2014
Press & Dakotan
319 Walnut
Yankton SD 57078
ATTENTION: Legal Public Notice

Enclosed is a NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER.

Please publish the notice once on February 13, 2014.

The text of the notice has been emailed to your paper. If you have questions, please contact Karen Schlaak at -
(605) 773-3352. ' o

The Water Rights Program will pay the cost of this publication.

Please return an affidavit or the enclosed Proof of Publication form‘immediately‘ following publication.
Sincerely,

- Enc Gronlund

Natural Resources Engineer

605 773-3352

Enclosure
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Argus Leader

PO Box 5034

Sioux Falls SD 57117
ATTENTION: Legal Public Notice

Enclosed is a NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER.

Please publish the notice once on February 13, 2014.

The text of the notice has been emailed to your paper. If you have questions, please contact Karen Schlaak at
(605) 773-3352. ‘

The Water Rights Program will pay the cost of this publication.
Please return an affidavit or the enclosed Proof of Publication form immediately following publication.

Sincerely,

Eric Gronlund ,
Natural Resources Engineer
605 773-3352

enclosure
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February 7, 2014

Plain Talk

201 W Cherry St

Vermillion SD 57069
ATTENTION: Legal Public Notice

Enclosed is a NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER.

Please publish the notice once on February 14, 2014.

The text of the notice has been emailed to your paper. If you have questions, please contact Karen Schlaak at
(605) 773-3352.

The Water Rights Program will pay the cost of this publicaﬁon.
Please return an affidavit or the enclosed Proof of Publication form immediately following publication.
Sincerely,

Eric Gronlund

Natural Resources Engineer

605 773-3352

enclosure
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Lennox Independent

PO Box 76

Lennox SD 57039

ATTENTION: Legal Public Notice

Enclosed is a NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER.

Please publish the notice once on February 13, 2014.

The text of the notice has been emailed to your paper. If you have questlons please contact Karen Schlaak at
(605) 773-3352.

The Water Rights Program will pay the cost of this publicaﬁon.

Please return an affidavit or the enclosed Proof of Publication form immediately following publication.
Sincerely,

Eric Gronlund

Natural Resources Engineer

605 773-3352

enclosure
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Viborg Enterprise/Hurley Leader
PO Box H

Centerville SD 57014
ATTENTION: Legal Public Notice

Enclosed is a NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER.

Please publish the notice once on February 13, 2014.

The text of the notice has been emailed to your paper. If you have questions, please contact Karen Schlaak at -
(605) 773-3352, :

The Water Rights Program will pay the cost of this publication.

Please return an affidavit or the enclosed Proof of Publication form immediately following publication.
Sincerely,

Eric Gronlund

Natural Resources Engineer

605 773-3352

enclosure
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Centerville Journal

PO Box H

Centerville SD 57014
ATTENTION: Legal Public Notice

Enclosed is a NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER.

Please publish the notice once on February 13, 2014,

The text of the notice has been emailed to your paper. If you have questions, please contact Karen Schlaak at
(605)773-3352.

The Water Rights Program will pay the cost of this publication.

Please return an affidavit or the enclosed Proof of Publication form immediately following publication.
Sincerely,

Eric Gronlund

Natural Resources Engineer

605 773-3352

enclosure
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ATTENTION: Legal Public Notice

Enclosed is a NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER.

Please publish the notice once on February 13, 2014.

The text of the notice has been emailed to your paper. If you have questions, please contact Karen Schlaak at
(605) 773-3352. '

The Water Rights Program will pay the cost of this publication.

Please return an affidavit or the enclosed Proof of Publication form ilnmédiately following publication.
Sincerely,

Eric Gronlund

Natural Resources Engineer

605 773-3352

enclosure



-

" Instruction to Newspaper — Publish the Notice on February 13, 2014. DENR is responsible for payment.

- NOTICE OF HEARING ON APPLICATIONS TO APPROPRIATE WATER FROM
MANAGEMENT UNITS OF THE UPPER VERMILLION MISSOURI AQUIFER

Twenty one applications proposing to appropriate water for irrigation from the Upper Vermillion Missouri
(UVM) aquifer were filed in 2012 and 2013. The Chief Engineer recommended deferral because at the time it
was not possible to conclude that unappropriated water was available from the aquifer. Nineteen of the
applications were formally deferred by the Water Management Board pending study of the UVM aquifer. Two
_other applications (Nos.7690-3 and 7919-3) are currently public noticed for a March 6, 2014, hearing with a
recommendation of deferral.

The South Dakota Geologic Survey (SDGS) conducted work in 2013 - 2014 which established new boundaries
for the main body of the aquifer. This work done by the SDGS has been analyzed by the Water Rights Program
and provides identifiable geologic and hydrologic data documenting two boundaries establishing three
management units within the UVM aquifer. The Water Rights Program is proposing designating North, South
and West management units of the UVM aquifer. Observation well data and a flow net analysis has been
conducted on each management unit to determine whether unappropriated water is available.

All UVM applications are now scheduled before the Water Management Board for consideration. The Chief
Engineer has revised the recommendation to approval for those applications within the boundary of the South
Management Unit and the West Management Unit. The Chief Engineer recommends that applications within
the North Management Unit remain deferred. The report to the Chief Engineer and the recommendations are
available at http://denr.sd.gov/des/wr/pubnotice.aspx or by contacting the Water Rights Program at (605) 773
3352.

- This notice schedules a hearing before the Water Management Board beginning at 10:30 AM, on Thursday,
March 6, 2014, in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre SD.
Listed below is a description of each application, the Chief Engineer’s recommendation, and the procedure to
file a petition to intervene in the hearing process.

South Management Unit of the Upper Vermillion Missouri Aquifer (Approval Recommendation)

Application No. 7441-3 filed by Gary E or Julie A Peterson, 45913 299™ St, Centerville SD 57014 proposes to
appropriate 1,78 cubic feet of water per second {cfs) from one well to be approximately 175 feet deep located in
the center of the SE 1/4 Section 8 for irrigation of 140 acres located in the SE 1/4 Section §; all in TOSN-R52W.

Application No. 7442-3 filed by Gary E or Julie A Peterson, 45913 299" St, Centerville SD 57014 proposes to
irrigate 40 additional acres. Water Right No. 5982-3 authorizes 1.64 cubic feet of water per second (cfs) from
one well that is 165 feet deep located in the SE 1/4 NW 1/4 Section 17 to irrigate 115 acres located in the NW
1/4 Section 17; all in T9SN-R52W. The application is proposing to irrigate an additional 40 acres located in the
W 1/2 NE 1/4 Section 17-T95N-R52W from the existing well. This application, if approved does not authorize
any increase in the developed diversion rate. The Water Management Board did authorize a change in the
location of acres without an increase in the diversion rate authority or acres authorized by Water Right No.
5982-3.

Application No. 7466-3 filed by Bethel Hagen Trust, ¢/o Bruce Hagen, 1300 W Murphy Dr. Sioux Falls SD
57108 proposes to appropriate 1.78 cfs from one well to be approximately 169 feet deep located in approximate
center of the NE 1/4 Section 5 for irrigation of 152 acres located in the NE 1/4 Section 5; all in T96N-R51W.

Application No. 7467-3 filed by Cleland Hagen Trust, ¢/o Bruce Hagen, 1300 W Murphy Dr. Sioux Falls SD
57108 proposes to appropriate 1.78 cfs from one well to be approximately 134 feet deep located in the



**approximate center of the NW 1/4 Section 13 for irrigation of 152 acres located in the NW 1/4 Section 13; all in
T9TN-R52W.

Application No. 7600-3 filed by Michael D Stevens, 28916 458" Ave, Viborg SD 57070 proposes to
appropriate 3.56 cfs from two wells to be approximately 200 feet deep located in the NE 1/4 NW 1/4 and the
approximate center of the SW 1/4 Section 12 for irrigation of 180 acres located in the NW 1/4, N 1/2 SW 1/4
Section 12; all in T96N-R52W. The applicant is proposing to locate a pivot in the center of SW 1/4 Section 12
to irrigate the entire SW 1/4. A portion of Water Permit No. 7128-3 held by Paul Shubeck authorizes irrigation
of the S 1/2 SW 1/4 Section 12-T96N-R52W.

Application No. 7601-3 filed by Michael D Stevens, 28916 458™ Ave, Viborg SD 57070 proposes to
appropriate 1.89 cfs from one well to be approximately 200 feet deep located in the approximate center of the
NE 1/4 Section 25 to irrigate 132 acres located in the NE 1/4 Section 25; all in T97N-RS3W,

Application No. 7603-3 filed by Michael D Stevens, 28916 458" Ave, Viborg SD 57070 proposes to
appropriate 1.78 cfs from one well to be approximately 150 feet deep located in the approximate center of the
NE 1/4 Section 33 to irrigate 120 acres located in the NE 1/4 Section 33; all in T97N-R52W. The applicant is
requesting a diversion rate greater than the statutory limit of 1 cfs per 70 acres.

Application No. 7623-3 filed by Darrell Osborn, 28838 463rd Ave, Centerville SD 57014 proposes to
appropriate 1.89 cfs from one well to be approximately 140 feet deep located in the SE 1/4 NW 1/4 Section 24
for irrigation of 140 acres located in the NW 1/4, W 1/2 NE 1/4 Section 24; all in TO7N-R52W.

Application No. 7653-3 filed by Jeremiah Welsh, 29217 460™ Ave, Centerville SD 57014 proposes to
appropriate 1.67 cfs from one well to be approximately 180 feet deep located in the approximate center of the
_SW 1/4 Section 8 for irrigation of 85 acres located in the W 1/2 SW 1/4, NE 1/4 SW 1/4 Section 8; all in T96N-
R52W. The applicant is requesting a diversion rate greater than the statutory limit of 1 ¢fs per 70 acres.

Application No. 7690-3 filed by Tim or David Ostrem, 45924 300 St, Wakonda SD 57073 proposes to
appropriate 1.78 cfs from one well to be approximately 50 - 90 feet deep located in the center of the NE 1/4
Section 29 for irrigation of 160 acres located in the NE 1/4, E 1/2 NW 1/4 Section 29; all in T96N-RS52W.

Application No. 7900-3 filed by Leon Thompson, 401 S 11" St, Beresford SD 57004 proposes to appropriate
1.89 cfs from one well to be approximately 151 feet deep located in the NW 1/4 NE 1/4 Section 6 for irrigation
of 136 acres located in the NE 1/4 Section 6; all in TO9SN-RS1W,

Application No. 7919-3 filed by Larry & Marlene Erickson, 29859 461% Ave, Centerville SD 57014 proposes
to appropriate 1.83 cfs from one well to be approximately 75 feet deep located in the approximate center of the
NE 1/4 Section 9 for irrigation of 83.83 acres located in the NE 1/4 Section 9; all in T9SN-R52W. The
applicant is requesting a diversion rate greater than the statutory limit of 1 cfs per 70 acres.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application Nos. 7441-3, 7442-3,
7466-3, 7467-3, 7600-3, 7601-3, 7603-3, 7623-3, 7653-3, 7690-3, 7900-3 and 7919-3 from the South
Management Unit of the Upper Vermillion Missouri Aquifer because 1) unappropriated water is available, 2)
existing rights will not be unlawfully impaired, 3) it is a beneficial use of water, and 4) it is in the public
interest.

North Management Unit of the Upper Vermillion Missouri Aquifer {Deferral Recommendation)

Application No. 7452-3 filed by Jerome Hult, 45958 Hwy 18, Davis SD 57021 proposes to appropriate 1,78 cfs
from one well to be approximately 190 feet deep located in SW 1/4 NE 1/4 Section 32 for irrigation of 110
acres located in the W 1/2 NE 1/4, SE 1/4 NE 1/4 Section 32; all in T98N-R52W. The applicant is requesting a
diversion rate greater than the statutory limit of 1 cfs per 70 acres.



Application No. 7468-3 filed by Cleland Hagen Trust, c/o Bruce Hagen, 1300 W Murphy Dr. Sioux Falls SD
57108 proposes to appropriate 1.78 cfs from one well approximately 134 feet deep located in the approximate
center of the NE 1/4 Section 26 for irrigation of 152 acres located in the NE 1/4 Section 26; all in T98N-R52W.

Application No. 7558-3 filed by Cleland Trust, 38736 Nasturtium Way, Palm Desert CA 92211 has filed an
application for a water permit to appropriate 1.78 cfs from one well to be approximately 275 feet deep located
in the approximate center between the NW 1/4 and the SW 1/4 Section 1 for irrigation of 120 acres located in
the N 1/2 SW 1/4, S 1/2 NW 1/4 Section 1; all in T98N-R52W.

Application No. 7587-3 filed by Paul Petersen, 45610 282™ St, Hurley SD 57036 proposes to appropriate 1.78
cfs from one well to be approximately 100 feet deep located in the approximate center of the SE 1/4 Section 10
for irrigation of 160 acres located in the SW 1/4 Section 10; all in T98N-R53W.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends continuing DEFERRAL of Application Nos.
7452-3, 7468-3, 7558-3 and 7587-3 from the North Management Unit of the Upper Vermillion Missouri
Aquifer until information is available to determine if there is reasonable probability that there is unappropriated
water available for the applicant’s proposed use. Pursuant to SDCL 46-2A-9, a permit to appropriate water may
be issued only if there is a reasonable probability that unappropriated water is available.

West Management Unit of the Upper Vermillion Missouri Aquifer (Approval Recommendation)

Application No. 7535-3 filed by Donald D Benson, 45067 284™ St, Hurley SD 57036 proposes to appropriate
1.78 cfs from one well to be approximately 220 feet deep located in the SW 1/4 NW 1/4 Section 30 for
irrigation of 65 acres located in the NW 1/4 Section 30; all in T98N-R53W. The applicant is requesting a
diversion rate greater than the statutory limit of 1 cfs per 70 acres.

Application No. 7588-3 filed by Paul Petersen, 45610 282 St, Hurley SD 57036 proposes to appropriate 1.78
cfs from one well to be approximately 145 feet deep located in the approximate center of the SW 1/4 Section 19
to irrigate 160 acres located in the SW 1/4 Section 19; all in T98N-R53W.

Application No. 7602-3 filed by Michael D Stevens, 28916 458" Ave, Viborg SD 57070 proposes to
appropriate 1.89 cfs from one well to be approximately 140 feet deep located in the approximate center between
the NW 1/4 and the NE 1/4 Section 34 for irrigation of 132 acres located in the E 1/2 NW 1/4 and the W 1/2
NE 1/4 Section 34; all in T97N-R53W.

Application No. 7633-3 filed by Brad Farrar, 28795 452" Ave, Viborg SD 57070 proposes to appropriate 1.78
cfs from one well to be approximately 205 feet deep located in the center of the SW 1/4 Section 32 for irrigation
of 152 acres located in the SW 1/4 Section 32; all in T98N-R53W.

Application No. 7715-3 filed by Allen Vannorsdel, 45515 288™ st, Viborg SD 57070 proposes to appropriate
2.22 cfs from one well to be approximately 160 feet deep located in the center of the SW 1/4 Section 16 for
irrigation of 156 acres located in the SW 1/4 Section 16; all in T97N-R53W.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application Nos. 7535-3, 7588-3,
7602-3, 7633-3 and 7715-3 from the West Management Unit of the Upper Vermillion Missouri Aquifer
because 1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is a
beneficial use of water, and 4) it is in the public interest.

SDCL 46-2A-4(10) provides that “if the applicant does not contest the recommendation of the Chief Engineer
and no petition to oppose a specific application is received, the Chief Engineer shall act on the application
pursuant to the Chief Engineer’s recommendation and no hearing may be held before the board, unless the
Chief Engineer makes a finding that an application, even if uncontested, presents important issues of public



: policy or public interest that should be heard by the board.” In this case, the Chief Engineer finds that these
applications present important issues of public interest that should be heard.

The Water Management Board will consider these applications beginning at 10:30 AM. on Thursday, March 6,
2014, in the Matthew Training Center, Joe Foss Building, 523 E. Capitol Ave. Pierre SD. The agenda time is an
estimate. The Chief Engineer's recommendations are not final or binding upon the Board. The Board is ’
authorized to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny these applications based on the
facts presented at the public hearing.

Any interested person who intends to participate in the hearing shall file a petition to oppose or support specific
applications and the petition shall be filed with BOTH the applicant and Chief Engineer. The applicant must
also file a petition if opposed to the Chief Engineer's recommendation on their applications. The Chief
Engineer's address is "Water Rights Program, Foss Building, 523 E Capitol, Pierre SD 57501 (605 773-3352)"
and the applicant's mailing address are given above. A petition filed by either an interested person or the
applicant must be filed by February 24, 2014. The petition may be informal, but shall be in writing and shall
include a statement describing the petitioner's interest in any of the applications, the petitioner's reasons for
opposing or supporting specific applications, and the signature and mailing address of the petitioner or the
petitioner's legal counsel, if legal counsel is obtained. The party that previously petitioned as an intervenor
retains party status. The hearing is an adversary proceeding and any party has the right to be present at the
hearing and to be represented by a lawyer. These and other due process rights will be forfeited if they are not
exercised at the hearing and decisions of the Board may be appealed to the Circuit Court and State Supreme
Court as provided by law.

The March 6, 2014, hearing date will be automatically delayed for at least 20 days upon written request to the
Chief Engineer from the applicant or any person who has filed a petition to oppose or support of an above listed
application. The request for an automatic delay must be filed by February 24, 2014. If an automatic delay is
requested, the hearing will be rescheduled for a future Board meeting and personal notice will be provided to
the applicants and to all petitioners regarding the time, date and location.

Contact Eric Gronlund by February 24, 2014 at the above Chief Engineer’s address to request copies of the staff
report, recommendations, applications or other information. Notice is given to individuals with disabilities that
this hearing is being held in a physically accessible place. Please notify the Department of Environment and
Natural Resources at least 48 hours before the hearing if you have a disability for which special arrangements
must be made at the hearing. The telephone number for making arrangements is (605) 773-3352.

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 or if a property
right may be terminated, any party to the contested case may require the agency to use the Office of Hearing
Examiners by giving notice of the request to the agency no later than ten days after service of a notice of hearing
issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being provided by publication, and the
applicable date to give notice to the Chief Engineer is February 24, 2014. However, since this particular matter is a
water permit application and not a monetary controversy in excess of $2,500.00 or termination of a property right
the Chief Engineer disputes the applicability of this provision and maintains that the hearing must be conducted by
the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will be held
and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28; SDCL 46-1-1
thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-2A-12, 46-2A-14, 46-
2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2 thru 46-5-30.4, 46-5-31 46-5-
32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49; 46-6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10,
46-6-13, 46-6-14, 46-6-21, 46-6-26; and Board Rules ARSD 74:02:01:01 thru 74:02:01:25.02; 74:02:01:35.01.

Steven M. Pimner, Secretary, Department of Environment and Natural Resources. Published once at an
approximate cost of
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ommendation, and the proce- cfs from ona wel o bé approxi- ble, 2) existing rights wil not cate greator then the statulory tions based on the facts pre- L
durs 1o flie @ peditlon (o dnter- matsly 200 feat deep located in be uniawtully mpaised, 3) it is Wmit of 1 cis par 70 acres. seniad &t the public hearing. ing Issuad  pursuant
. veng in the heardng process. the approxiales canter of the a beneficlal use of water, and  Application No. 75883 filed  Any interestsd person who in- L A
South Managemsn! Unit of NE 1/4 Secllon 25 to kmigate 4)itis in the pubiic Intsrest, by Paul Petersen, 45610 tends to parficipats in the hear- tice of Hearing, ssrvica 1s be- .

i
3
d
5
:

- ghven, lo indhiduals with disa:
o bifities

£

3
i
2

ig
%
:

!

g

Aguier {Apprt Rocomman- /4 Section 25, ak in T97N. the Upper Vermiion Missour! proposes to appropriete 1.76 pose or support specilc appll-
dation) RSaw. Aquiter (Deisrral Recommen- cfs from one well to be approxt- cations and the petltion shall notice 1o the Chisf is
! Application No. 74413 flisd Apphication No. 7503-3 fled dation) mately 145 fosl desp locaiad In be fHed with BOTH the apphl- February 24, 2014, 3

1 by Gary E or Julle A Peterson, by Michasl D Stavens, 28916 Applicaion No. 74523 fiisd the spproximate canter of the cant and Chief Engineor. The since this parfitular matier s a
. 45913 298th St, Centarvlls SD 458th Ave, Viborg SD 57070 by Jwome Huki, 45058 Hwy SW 1/4 Saction 19 to irrigate applicant must alsc e 2 patl- waler permit apphcsiion wnd
| 57014 prop o appropiiste prop 1o appropriate 1.78 18, Davis SD 57021 proposes 160 acres locaied in the SW 1ion i opposed to the Chist En- not & monskary coriroversy in
- 1.78 cubic feot of watar par cfs from one well 1o b8 spproxi- to approprate 178 cfs fom 14 Section 19; all in TYEN- ginesr's racommendation on axcess of $2,500.00 or termi-
18ocond {cl) from one wel 1o matsly 150 feod doep located in ohe well 30 be approimatoly RS3W, theie applications. The Chief nation of B propanty rght ihe
be appioximately 175 foet the approximale conter of the 190 foet deop locafsd in SW  Applcation No. 7602-3 fed Engineer's nddvess is "Water Chiet Enginecr dispuiss the
deep kocaled in the centor of NE 1/4 Saction 33 fo lrigate 1/4 NE 1M Sectlon 32 for ki by Michaal D Stevens, 20916 Rights Program, Foes Bullding, appilcablity of this provision
the SE 1/4 Saction 8 for irriga- 120 acres located In the NE gation of 110 acres localed in 458th Avs, Viorg SD 57070 623 £ Capltol, Pierra SD 57501 and maintains [hat (he hearing
“Ton of 140 acres localed In the 174 Section 33 & in TITN- the W 172 NE 144, SE 1M NE proposes o appropraie 1.89 {505 7733352)° end the appi- must ba oconducted by the

B

NOTICE OF HEARING ON

APPLICATIONS TO SE 174 Secllon 6; g in TO5N- RS2W. The appkicant is ra- 1/4 Seciion 32; sl in T98N- cis from one well 1o be approxl- cant’s maling sddress are giv- Bowrd.
IATE WATER RE2W. quetiing a diversion rate groat- RSOW. The epplicent is re- maiely 140 foet deep locatad in en sbove. A pefition Tisd by & As appiicable, the lolowing
wmseuemunns Apphication No. 74423 fled er than the statory Kmit of 1 quesiing & dversion raie gremt- the approximaie Cenlsr be- ther an b d person o provides the isgal wuthoriy
OF THE UPPER VERMILLION by Gary E or Julle A Peterson, cfs par 70 acres. e than the stetuiory tmit of 1 tween the NW 1/4 and the NE the applicant must be fled by and jurisdiction undse which
45013 299th St, Centendlle SO Application No. 7623-3 fisd ¢fs per 70 acres, 174 Saction 34 for imigation of Febrary 24, 2014. The peti- the Wi be held and

MISSOURI AQUIFER

57014 peopoces to irigaio 40 by Darrell Osbom, 28835 Apphication No. 7458-3 fled 132 ecres locatad in the E 1/2 tion may be informal, bid shal tha and

fukes

Twealy one spokcallons D00 . ional scrés. Water Rignt 4630 Ave, Centervile SO by Clland Magen Trust, cio NW 144 and the W 1/2 NE 114 be n wiking and shat Inckids -
posing ko ’?‘W"““’ Upper V0. 59823 authorizes 1.64 cu- 57014 proposss 1o appropriats Bruce Hagon, 1300 W Murphy Saction 34; sl in TO7N-RSIW.  a siatoment dsscriding th pe- tom SDOL 12616 Wy 1-26
irigation ~ from  the RFs bic foot of water per second 1.89 cls om one wel 1o be Dr. Siour Falls SD 5708 pro-  Apofication No. 76333 flod hioner's interest k1 any of the 28; SOGL 45-1-1 thru 4619,

ad in 2012 and {cfs) Trom one well that is 165 approximately 140 feet desp poses to appropriaie 1.78 cis by Brad Famer, 28795 452nd apphications, the petitlonar's 46-1-13 theu 46-1-16; 48284,
squiter wers : feet deep localed I the SE 114 lacaied In the SE 1/ NW 114 from one wok apodimately Ave, Viorg SO 57070 propos: teasons for oppasing of sup- 4628, 46211, 48247 4
201, The Chiel Engineor oet W 114 Section 17 to imigain Soction 2¢ for irigation of 140 134 fee! desp kealed in the es 1o approprate 178 cis fom porting specilic apphcations, 241 thiy 462412, 452614,
Cromended dalwrl BECRUSE 81 115 orxes locaied in Ihe NW acres located in o NW 114, W approrimate Center of ihe NE une well 1 be approximately and the signalixe and mafing A52A-15, 462420, 462AZ1,
the tina & was nol posSIE 10 y1," covion 17wl In TOSN- 112 NE 1/¢ Section 24; all in 174 Soction 26 for irrigation of 205 foef deop locaied In the address of the petitionsr o the 46-24-23; 46-5-1.3, 4652 tvy

concide that unappropriated i y . y i
welsr waa \abis from the RAS2W. The npplcaum'fs pro- TQTN:?SZW 1527 a«_:et locatad in the NE @?ﬂ of ths SW 1/4 Section pelltioner's legf'! owndeH le- 45:5-26, 465302 Wy 465

&




RECEIVED
FEB 18 201

WATER RIGHTS
PROGRAM

AFFIDAVIT OF PUBLICATION

YANKTON DAILY PRESS AND DAKOTAN

Department of Environment and Natural Resources
Water Rights Program - Joe Foss Building

523 East Capitol

Pierre, SD 57501

STATE OF SCUTH DAKOTA
COUNTY OF YANKTON

KELLY HERTZ BEING FIRST DULY SWORN ON OATH DEPOSES
AND SAYS THAT HE IS THE MANAGING EDITOR  OF, YANKTON
MEDIA INC, A CORPORATION, THE PRINTER AND THE PUBLISHER OF THE
YANKTON DAILY PRESS AND DAKOTAN, A LEGAL DAILY NEWSPAPER
PUBLISHED AND CIRCULATED IN THE CITY OF YANKTON, SAID COUNTY
AND STATE, AND ONE OF THE OFFICIAL NEWSPAPERS OF THE SAID
COUNTY OF FACTS STATED IN THIS AFFIDAVIT; THAT THE ANNEXED
Notice of Hearing on Applications

fer.  Two Bther - app};&a

TAKEN FROM THE PAPER, IN WHICH IT WAS LAST PUBLISHED IN THE
NEWSPAPER ON THE 13th DAY OF  February 2014

THAT THE FULL AMOUNT OF THE F;-;ﬁED FOR THE PUBLICATION
OF SAID  NOTICE TO WIT, $190.99 SURES TO THE
BENEFITS OF THE PUBLISHER NEWSPAPER AND THAT NO
AGREEMENT AND UNDERSTANDING FOR THE DiVISION THEREOF HAS

BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREOF
HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSOEVER.

PUBLISHED ON: 211312014
FILED ON: 21312014
SUBSCRIBEDAND SWORN(r'o BEFORE ME THIS 13th DAY OF February

“\\W—L_Q @}m
NOTARY PUBLIC, SOUTH DAKOTA
MY COMMISSION EXPIRES 6/11/2019

2413
NOTICE OF HEARING:©
APPLICATIONSTO 194 .
APPROPRIATE WA'FERnIiR“@Mw
MANAGEMENT NI DRk

THE UPPER fvsmlLerg
MISSOURI AQUIEEREX:
SRR,

-mg lo api)rdpu 3 a ‘
tibh from (he _Uppcr Verm]lhon'

:MISSOUI’I (UVM}) aqulfer) Were:

filed in 2012 and 2013 aThc Clief-
Engmeer rccommendc e ?gf"ral"
becaisé at the fime it wa chﬁ pos-’
sible to conclude that: unapp opn*
ated water ‘was ava:}able T the{
aquifer. Nineteen of ‘the %‘@3‘&"?1
tionis vrere formal]y " e.%‘?ed: byt

the Water Managc e} Bﬂoar

pendmg smdy of lhc&ﬁw aqur‘

(65.7690-3 andl ‘7919*35
rently public noticed:
6; 2014, hearing WJt
rhendation of | dcfcrral.
‘\' )g” 4" N Fav

et it

Th,e South Dakota GC?]O"glCﬁS\HG
vey. {SDGS) cgnd.}{c_fgd"w"o,ggig‘
2013 - 2014 w ich. fgjsgq iishéd,
ew boimdanes b 't.he imain ba ¥,
of the aquifer. . Th r"
the SDGS s Yéert ma‘iy’zm\ y

2014



the Witer, Rights, Program and
' provxdesudcnuﬁable geologlc and
hydrologic- data ocunienting tufo}:_
boundafies . cs:abhshmg three
m‘magcmcm unns wnhm lhe
UvM aqud’er The Water Rxghts
Program is proposmg dcsngnarmg
North, -Soulh and West mmaﬁe-
ment; umts of the UVM aqurfcr
Observanon Well da:a and Yy ﬂow
net analyms h ..bccn conducted
on each managemem umt lo deter—
mine; ‘whether, unappropnated was

L R Pl PCLEYRY L
teris avafl?ibl‘. '; ,.. ,‘,. i
"'t it ‘ cad "S. Jh‘]_n ;Ilgﬁw.

All UVM apphcauons arc, now,
scheduled beforc the \Watcr Man-
agcmcnl Board for consndorauon
’I'he,Chlcf xEngmeer. has re.vnscd
the recommendauon to approvnl
for lhosc apphcatlons wnh.m ‘the
boundary of the South Manage-
ment Unit and (he West Managc-
ment Unit. ’I'he Chxcf Engmccr
recom;nends nhat apphcauons
within, the 1Nortp Managemcnt
Umt'rcm'tm cicfcrre& fwThe u;:port
to the@hncf Engmcer and the; rec-
ommendauons are -availableiat
- http: l/denrnsd gov/des/wrlpubno-
uoe.aspx or by comactmg the Wa-
ter Rrghts Prograrn at! (605)
773 3352 : PR

Ao ,,a.
This nothc schedules' "heanng
before thc'Watcr Managemcnt
Board' bcgmmng at+10:30 AM/on
Thursddy. 'March‘6,,2014f' inthe;
Floyd'. Mauhcwz‘;’[‘rammg s Center;
Joe Foss Bunldmg, 523 E Capuol
Avenuve; Pierre SD % LlS(Cd below
is a description of each apphcéﬂ
tion, thé, Chief: Engmeers recom-
mendation; and thckprocedure 0]
file 8 pcnuon to mtcrven in:

ApphcahonlNo -7441 3 ﬁled ‘by
Gary E or Julig: A Pelcrson 45913,
299th' St rCentervﬂlc 'SD "57014
proposcs % a;f:ropnatc it 78 Bubic "

féet, of watef econd! (gfs)

from one well to be apofoxxn{\atcly

175 fegt dcep locatcd in, "the cénter

of the SE- 1/4, Soctlon 8 for irriga-

tion of ]40 acrcs ]ocatcd m ‘the SE
1/4 Sccuon 8 all in T95N RSZW; .
Apphcauon No 7442 3 ﬁled by
Gary E or. Julic A Peterson, 45913
299th, St, Cemervule SD 57014
propgses 1o 1mgate 40 additional
acres, Water Right: No. 5982-3
authorizas 1.64 cubic fest of water
per second (cfs) from one well
that is 165 feet deep located in the
SE 114’ NW 1/4 Section, 17 to irri-.
gate 115 acres locatcd in the NW
1/4  Section 17, all iq
TYSN-R52W. The, application is
proposmg to 1mgatc an addluona.l
40 acres located in the W 1/2 NE

Hagen“ 1300, W Murphy Dr.
S1oux*Falls SD 57108»proposes
to appropnate 178 cfs from one

s
ApphcanonéNo'\ 7467 3 ﬁled by
Cleland’, Hagen ’I‘rust clo Bruce

_H'lgen *1300 W~ ‘v‘[urphy Dr.
Sloux Falls-SD- \657]:08 p1oposcs
15 ,.appropnqte,;,lgii cfs froru one
wel It0 -be approx].matcly 1134 feet
deep rlocated m Jthe appro:uma(e
ckniérrof. the, NW1/4  Section 113’
for lmgauon of 153 acres Tocated

in ‘the NW <J/4: Section, 13; all in -

'f97N1f152W ‘r"‘q =8P

orlen R¥
..h" g
Apphcauon No. 7600-3 filed by

‘Mlchael D Stcvcns 28916 458th

=Ave’V1borg SD 57070 Propases
t appropfiate 3.56 cfs from two
vé'clls to bc approxxmately 200 feet
dc&‘p Iocaled in the NE 174 NW
114 and the approximate center of

thc _SW- 1/4 ‘Section 12 for u'ngs-

a‘uthonmsumganonv i thc‘S"‘lnv

_6N-R5’2W ™

Apphcauo NG. 7601 B!ﬁ?ed by
Michael ;D §revens 28916 458th
Avc \’1borg SD TS}QJO proposes
= e
to appropnate 1.89 cfs fmm onc
wcll to bé approxrmaie‘ly 200 feet '
deep ~10catcd inrthe approximate
center of the. NE 114 Section 25 to
uﬂgale 132 ;acres 1ocated ‘in -the
NEY#1/45Section * 255 ol in
T97N RSSW*\

uJ‘ o
AppljcaqurT.'ll'*«k)t “7603-3 filed by,

Michael [ D. Slcvens 28916 458th

Ave; Vlborg SD 57070 proposes t

to appropnate,_l i cfs from one
well to.be appro;umately 150 feet
dcep locate,d +in’,the approximate
centef of the NE 1/4 Section 33 to
1rngatc 7120 acreg located in the
NE , 1/4 Section. 33; all in
T97N R52W The applicant is re-

qucstmg a diversion rate greater |

70 acro.s D *ﬂzy

Apphcauon No..7623-3 filed, by!

Darrell Osborn; 28838 463rd 'Ave,
Center\ullc Sb 57014 proposes to
appmpnatc 189 cfs from one well
to. be approximately 140, fect dccp ;
located in the SE 1/4 NW 1/4 See: |
tion 24 for' ungatmn of 140 acres
locatcd in the NW 114 W 1/2 NE
14’ Scctlon 24;  all,’

'I97N-R52W v “\ 4

'd""

Apphcatlon No. 7653-3 ﬁ]cd by
Jeremiah Wclsh""292l7 460th
Ave, Ccntemlle SD 57014+ Ero’-
poses to appropnate 1.67 cfs’ from
one viell to be approxxmately +180
feét deep, locatedqm the’ approxx-
mate center of the SW 4 Secnon
8 for xmgatmn rof 85 atres locate.d
in the W 1/2 SW: 1/4, NE 1/4'SW
/4 Sccnon 8 ‘all'in T96N-R52W
Thc apphcam is requcstmg .8 did
versron r'rte grc'uer than® thc ﬂ(atu?{
Lory llrmt of 1cfs per 70 acrc
b

- —‘l‘? . 115\.3 .p;.t

Ap;hcauon No“7690 ]ed by‘
Tim:or David Qstrem, 45?24 300
St, ‘Wakonda SD+ 57073 proposes
to appropnate 178 cfs

uon of 160_acres” Iocated :Lt_hc

NE 14 B 14 NW 1/4 ‘Section 295

Aﬁi‘)hcatwn No.! JQ, )34
Leon: Thompson. 401lS‘llth St
chtesford 8D 57004 propos 0,
Appropnale 1389 cfs
to'be apprommately ;

locéted in the NW! 1/4 NE-14
Secnon 6 for 1mgnuonuofqi‘36,
acrcs 1ocated in the. NE 1/4: Secﬂf

.{ :'}‘ T s#gff F):
Apphcauon No. 7919 3 ﬁlcd by
Lamy- & Marlenc Enckson 29859
46lst*Ave Centemllc sp 57014
proposcs ;to appropnatejl 83 cfs
»from one, wcu to bé appro)umately
75 fcet-decp ]ocatcd in. the ap-
proxunatc ccmer,ol‘ the N_E di4
Section. 9 fof imigation, ofi83 83
acrés Jocatéd in:the NE 1/4° Scc-
tion 9; all in T95N ‘R52W. ?The
applicant is mquestmg a dnvcrsnon
rate greater than the swtutory ]umt
of 1cfs per 70 acres.  &#'. e

+

Pursuam to 'SDCL 46- 2A 2 the
Chief Engmccr rccom.men s AP-
PROVAL of Apphcauon Nos.

» 744i-3, 7442-3, 7466~ 3, 7467-3,

7600-3, 7601-3, 7603-3, 7623-3,

7653-3, 7690:3; 7900-3- and
7919-3 from the South Manage-
ment Umt m{, the Upper :Vermil:-
tion Missouri Aqutfer bocause 1
unappropristed water- i¢ available,
2)rexisting-rights Wwill'not be un-
lawtully impaired. 3) it is a bene-
ficial use of water, and 4) it |t Ls in
ihe pm’n‘c Taterest. N

Pursuam'a o“'SDCL “2A-2, the’

egEeARI ey L e s
LIUREIEAE T A

2 for - mgéﬁon of llOracres lo-,
cated_m the W 1/2; NE II4 SE 1/4:
NE =ll4 Secuon* '32; all in
T98N R.52W 'I'he appllcant is n:-
questmg a dwersmn raié -grcater

N g: i ““‘.‘
ety ta & '

Apphcdtlon No. ‘7468-—3 ﬁled‘by
Cleland ‘Hagen Trust; ¢/ O*Brucc
Hagcnf 1300 W ‘Murphy fDr
Smux Falls*SD 57108 proposes

: ppropnafc 1“?8‘cfs froni s one

ﬂwell approx:mau:ly 134 fcct decp
locatcd in the 1ppcoﬂm"ﬂc tenter

of ihé NE'1/4 Section 26+for imrif,
gaoon of 152 acrcs locatcd m_J :
NE 5143 Sectiof § 26 flalliy
T98N-R52W
h"ﬁ\.- - . nc. .. RY
“ Ay
Apphcauon No. 7558 .
Clelatid Trust, 38736 Nasiumum
Way ! Palm- Desett CA: 97.21hhas

penmt to ::\ppropnau:E 1 78 -cfs
from one well to be approxxmatclyl
275 feet deep located in lhc ap-‘
prommale center betwesn <the’ NW‘
J1.’4 and the SW 1/4 Section I for
ganon -of 120*acres ‘locatedhn
the, N, 1/2;SW 144, Set2:NW, 1/4
Sectlon 1;all m.’I98N-R52W;".3’Ii t
't k

Application No. 7587 3 ﬁlcd by
: Pa‘ﬁl "Pomrsen'::*456 10"282nd‘”St ‘j
Hurley SD 5103 6
propnate 178 cfs from one well
to bc apprommau-.ly 160; feet deepa
‘located Jin the, Pprommate ccnter
SE, ] 14 ectaonrlO(for 1rn—5

‘I‘98N iRS3WFHY aii.- EEREF T
e

Chn:f Engmecr recommends con-'
.unumg DEFERRAL’ “of , Applica-
*uon'Nos 7452-3 7468 3 7558-3

Aand 7587 3 from.the Nonh Man— '
the'

agcment Unm of sthe* Upper.Ver-
rmlhon M1ssoun Aqunfer until in-

. formanon is ava:lable to deter— |

Tine" if thcrc 3 reasanable prob- '
abxhty That' thcrc is: unappropr:aled
water avm]ablc for thc ‘appllcants '

. proposéd Use. Pursuan; to SDCL

46-2A-9, a perrmt o appropnatc
watér ‘may be 1ssued onJy if there
isa reasonablc probablllty that un-
appropna(ed waler is available.

West Management Unit of the
Upper Vecmillion' Mi ; -



apphcant {
rate greatcr,th ;statutory. 3 l
of 1 cfs ‘per- 10 acres e |
. 1

1 !

m ‘:il'ocated 1>n t}:c E!

Sechon '16 "aJl i

Pursuéhi lo SB

lu

8 : ]
and 7745 3 ‘t:rom! thc West Wian-
agement it -Gt thé Upper Ver-
million Missouri Aquiifer
because 1) unappropnated water
is available, 2) existing nghts will
not be unlawfilly 1mpzu:ed 3) it
is a beneficial use of watcr, and 4)
it is in the public i interest,

SDCL 46-2A-4(10) - provxde.s that
“if the applicant docs noi chiitest
the recommendation of the Chief

'te iy the. hcanng
ign.to oppose or

The party
' 'peuﬁoned as afl 1+

:my stalus Thc

and oihr'idue process'.nghts will
ve foffeitéd if they are Tt exer-
cised: at the hearing and decisions
of the Board may be appealed 10
the Circuit Court and Staxf, Su-
prefie Court as provided by Iaw

The March 6, 2014, hearing date

Cond'u_cteq-.l_:y th

As apphcabie the” oll

owin .
vides the ]cgal aufho' i gjpm
<o dictibn: under whxch he :
) h
i \jvxll be held and’ eanng

n
RO R E

s‘upport 6f ‘an abovc‘ hstc

46-5-39;
46-5-49

cost of/$190.99."

e‘Board'



RECEIVED
FEB 21 200

WATER RIGHTS
PROGRAM AFFIDAVIT OF PUBLICATION
PLAIN TALK
DENR |

Joe Foss Building
523 East Capitol
Pierre, SD 57501

STATE OF SOUTH DAKOTA
COUNTY OF CLAY

TERA SCHMIDT
AND SAYS THAT SHE 1S THE

MEDIA INC., ACORPORATION, THE PRINTER AND THE PUBLISHER OF THE
PLAIN TALK, A LEGAL WEEKLY NEWSPAPER PUBLISHED AND CIRCULATED
IN THE CITY OF VERMILLION, SAID COUNTY AND STATE, AND ONE OF THE
OFFICIAL NEWSPAPERS OF THE SAID COUNTY OF FACTS STATED IN THIS

AFFIDAVIT, THAT THE ANNEXED

Applications to Appropriate Water

Plin TaMe
YR, beﬂ%

Vopmmidlecr 57069

BEING FIRST DULY SWORN ON CATH DEPOSES
CLASSIFIED MANAGER

OF YANKTON

TAKEN FROM THE PAPER, IN WHICH 1T WAS LAST PUBLISHED IN THE
February 2014
THAT THE FULL AMOUNT OF THE FEE CHARGED FOR THE PUBLICATION

$190.99 ENSURES TO THE

NEWSPAPER ON THE

OF SAID  NOTICE

14

TOWIT

DAY OF

BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO

AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HAS
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREOF

HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSOEVER.

PUBLISHED ON. 2(14/14

FILED ON: 2/1314

Teve O hdnedk

SUBSCRIBED AND SWORN TO BEFORE ME THIS

//%mw

Al

NOTARY PUBLIC‘S?)UTH D
MY COMMISSION EXPIRE

8/19/2015

| § & DAY OF le’uﬁﬂj

2014

~on each management unit to deter-

- NOTICE OF HEARING ON |

APPLICATIONS TO !
APPROPRIATE WATER FROM
MANAGEMENT UNITS OF
THE UPPER VERMILLION
MISSOURI AQUIFER

Twenty one applications propos-
ing to appropriate water for irriga-
tion from the Upper Vermillion
Missouri (UVM) aquifer were
filed in 2012 and 2013. The Chief
Engineer recommended deferral |
because at the time it was not pos-
sible to conclude that unappropri-
ated water was- available from the
aquifer. Nineteen of the applica-
tions were formally ' deferred by
the Water Management Board
pending study of the UVM aqui-
fer. Two other applications
(Nos.7690-3 and 7919-3) are cur-
rently public noticed for a March
6, 2014, hearing with a recom-
mendation of deferral.

The South Dakota Geologic Sur- .
vey (SDGS) conducted work in
2013 - 2014 which established
new boundaries for the main body
of the aquifer. This work dene by
the SDGS has been analyzed by !
the Water Rights Program and '

provides identifiable geologic and °
fydrologlcrdatardocumenting Two

boundaries ~ establishing  three
management units within' the
UVM aquifer. The Water Rights ;
Program is proposing designating
North, South and West manage-
ment units of the UVM aquifer.
Observation well data and a flow
net analysis has been conducted

mine whether unappropriated wa-
ter is available.

All UVM applications are now |

scheduled before the Water Man-
agement Board for consideration.
The Chief Engineer has revised
the recommendation to approval
for those applications within the
boundary of the South Manage-
ment Unit and the West Manage-
ment Unit. The Chief Engineer
recommends that applications
within the North Management
Unit remain deferred. The report
to the Chief Engineer and the rec-
ommendations _are available at
http://denr.sd.gov/des/wr/pubno-
tice.aspx or by contacting the Wa- i

ter Rights Program at (605)‘

773-3352.

This notice schedules a hearing
before the Water Management
Board beginning at 10:30 AM, on
Thursday, March 6, 2014, in the
Floyd Martthew Training Center,
Joe Foss Building, 523 E Capitol
Avenue, Pierre SD. Listed below
is a description of each applica-
tion, the Chief Engineer's recom-
mendatton, and the procedure to
file a petition to intervene in the
hearing process.



Application No. 7441-3 filed by
Gary E or Julie A Peterson, 45913
299th St, Centerville:SD 57014
proposes to appropriate 1 /78 cubic
feet of water per second (cfs)
from one well to be approximately
175 feet deep located in the center
of the SE 1/4 Section 8 for irriga-
tion of 140 acres located in the SE
1/4 Section §; all in TS5N-R52W.

il

|
Application No. 7442-3 filed by'
Gary E or Julic A Peterson, 45913 | ;
299th St, Cen{ervﬂlc SD 57014'
proposes to drrigate 40 additional ]
W’\tel Right No. 5982-3 |
authdrizes 1.64 cubic feet of water ':
per second (cfs) from one well
that is 165 feet deep located in the
‘SE 1/4 NW 1/4 Section 17 to iri-
gate 115 acres located in the NW |
1/4  Section 17; al in
T95N-R52W. The application is
proposing to irrigate an additional |
40 acres locatéd in the W 1/2 NE I
1/4 Sectjon 17-T9SN-R52W from ;
the existing well. This applica-
tion, if approved does-not author- !
. .. . i
ize any increase in the developed
diversion rate. The Water Man-
agement Board did authorize a|
change in the location’ of acres |
without an increase in the diver- |
sion rate authority or acres author- |
ized by Water Right No. 5982-3.

Application No. 7466-3 filed by |
Bethe] Hagen Trust, cfo Bmce'
Hagen, 1300 W Murphy Dr..
Sioux Falls SD. 57108 proposes f
to appropriate 1.78 cfs from one |
well to be approximately 169 feet |
deep located in approximate cen- i
ter of the NE 1/4 Section 5 for ir- !
rigation of 152 acres located in
the NE. 1/4 Section 5; all in
TIEN-R51W.

Application No. 7467-3 filed by
Cleiand Hagen Trust, c/o Bruce
Hagen, 1300 W Murphy Dr.
Sioux Falls SD 57108 proposes
to appropriate 1.78 cfs from one
well to be approximately 134 feet
deep located in the approximate
center of the NW 1/4 Section 13
for irrigation of 152 acres located
in the NW 1/4 Section 13; all in
TOTN-R52W.

Application No. 7600-3 filed by
Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes

to appropriate 3.56 cfs from two
wells to be approximately 200 feet
deep located in the NE 1/4 NW
1/4 and the approximate center of
the SW 1/4 Section 12 for irriga-
tion of 180 acres located in the
NW 1/4, N 1/2 SW 1/4 Section
12; all in T96N-R52W. The ap-
plicant is proposing fo locate a
pivot in the center of SW 1/4 Sec-
tion 12 to irrigate the entire SW
1/4. A portion of Water Permit
No.-7128-3 held by Paui Shubeck
authorizes irrigation of the S 1/2
SW 1/4 Section 12-T96N-R52W.

Application No. 7601-3 filed by
Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposcs
to appropriate 1.89 cfs from one

weli to be approximately 200 feet |

deep located in the approximate
center of the NE 1/4 Section 25 to
irrigate 132 acres located in the

NE 1/4 Section 25; all in ¢

TYTN-R53W.

Application No: 7603-3 filed by

Michael D Stevens, 28916 458th

Ave, Viborg SD 57070 proposes

to appropriate 1.78 cfs from one -
well to be approximately 150 feet |
deep located in the approximate |
center of the NE.1/4 Section 33 to i
irrigate 120 acres located in the |

NE 1/4 Section 33; all in

TYIN-R52W. The applicant is re-

questing a diversion rate greater

than the statutory Jimit of 1 cfs per |
70 acres.

Application No. 7623-3 filed by
Darrell Osborn, 28838 463rd Ave,
Centerville SD 57014 proposes ta
appropriate { 89 cfs from one well
to be approximately 140 feet deep
located in the SE 1/4 NW 1/4 Sec-
tion 24 for irrigation of 140 acres
located_i’n the NW 1/4, W 1/2 NE
1/4  Section 24; all  in
T9TN-R52W.

Application No. 7653-3 filed by
Jeremiah Welsh, 29217 460th
Ave, Centerville SD 57014 pro-
poses to appropriate 1.67 cfs from
one well to be approximately 180
feet deep located in the approxi-
mate center of the SW 1/4 Section
8 for irrigation of 85 acres located
in the W 1/2 SW 1/4, NE 1/4 SW
1/4 Section 8; all in T96N-R52W.
The applicant is requesting a di-
version rate greater than the statu-
tory limit"of 1 cfs per 70 acres.
i

Application No. 7690-3 filed by
Tim or David Ostrem, 45924 300
St, Wakonda SD 57073 proposes
to appropriate 1.78 cfs from one
well to be approximately 50 - 90
feet deep located in the center of
the NE 1/4 Section 29 for irriga-
tion of 160 acres located in the
NE 1/4,E 1/2 NW 1/4 Section 29;
all in T96N-R52W.

Application No. 7900-3 filed by
Leon Thompson, 401 S 11th St,
Beresford SD 57004 proposes to
appropriate 1.89 cfs from one well
to be approximately 151 feet deep

located in the NW 1/4 NE 1/4

Section 6 for irrigation of 136
acres located in the NE 1/4 Sec-
tion 6; all in T9SN-R51W.

Application No. 7919-3 filed by
Larry & Marlene Erickson, 29859 |

proposes to appropriate 1.83 cfs
from one well to be approximately
75 feet deep located in the ap-
proximate center of the NE 1/4!
Section 9 for irrigation of 83.83
acres located in the NE 1/4 Sec-
tion 9; all in T9SN-R52W. The
applicant is requesting a diversion
rate greater than the statutory Iumt
of 1 cfs per 70 acres. {

I

l

I
461st Ave, Centerville SD 57014 ;
|
!

:
i
I
i

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends AP- |
PROVAL of Application Nos. ]
7441-3, 7442-3, 7466-3, 7467-3, |
7600-3, 7601-3, 7603-3, 7623-3, 3
7653-3, 76%0-3, 7900-3 and‘:
7919-3 from the South Manage-
ment Unit of the Upper Vermil-
lion Missouri Aquifer because 1)
unappropriated water is available,
2) existing rights will not be un- .

lawfully impaired, 3) it is a bene- *
ficial use of water, and 4) it isin *

the pubiic interest.

anagement [_the

HQLL_MJDQD_E&_LA;;&

er(Deferral Rec endatjon

Application No. 7452-3 filed by
Jerome Hult, 45958 Hwy I8,
Davis SD 57021 proposes to ap-
propriate 1.78 ofs from one well
to be approximately 190 feet deep
located in SW 1/4 NE 1/4 Section
32 for irrigation of 110 acres lo-
cated in the W 1/2 NE 14, SE 1/4
NE 1/4 Section 32; all in
T98N-R52W. The applicant is re-
guesting a diversion rate greater
thar the statutory Hmit of 1 ¢fs per
70 acres.

-from one well to be approximately

Application No. 7468-3 filed by
Cleland Hagen Trust, c¢/o Bruce
Hagen, 1300 W Murphy Dr.
Sicux Falls SD 57108 proposes
to appropriate 1.78 cfs from one
well approximately 134 feet deep
located in the approximate center
of the NE 1/4 Section 26 for irti-
gation of 152 acres located in the !
NE 1/4 Section 26; all in
TI8N-RS2W.

Application No. 7558-3 filed by
Cleland Trust, 38736 MNasturtium
Way, Palm Desert CA 92211 has
filed an application for a water
permit to appropriate 1.78 cfs

275 feet deep located in the ap-
proximate center between the NW
1/4 and the SW 1/4 Section 1 for
irrigation of 120 acres located in
the N 1/2 SW 1/4, 8 1/2 NW 1/4
Section 1; all in TOSN-R52W.

Application No. 7587-3 filed by |
Paul” Petersen, 45610 282ad St,
Hurley SD 57036 proposes lo ap-
propriate 1.78 cfs from one well -
to be approximately 100 feet deép
ITocated in the approximate center
of the SE 1/4 Section 10 for irri-
gation of 160 acres located in the |
SW 1/4 Section 10; all in
T98N-R53W.

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends con-
tiniing DEFERRAL of Applica-
tion Nos. 7452-3, 7468-3, 7558-3
and 7587-3 from the North Man- !
agement Unit of the Upper Ver-
million Missouri Aquifer until in-
formation is available to deter-
mine if there is reasonable prob-
ability that there is unappropriated
water available for the applicant's
proposed use. Pursuant to SDCL
46-2A-9, a permit to appropriate .
water may be issued only if there !
is a reasonable probability that un- ;
appropriated water is available. |
|
|
!
\

est Management i e
er. Vermillio 1ssouri i-

{er (Approval Recommendation) -

Application No. 7535-3 filed by
Donald D Benson, 45067 284th
St, Hurley SD 57036 proposes to
appropriate 1.78 cfs from one welt
to be approximately 220 feet deep
located in the SW 1/4 NW 1/4
Section 30 for irrigation of 65
acres located in the NW }/4 Sec-
tion 30; all in T9EN-R53W. The
applicant is requesting a diversion
rate greater than the statutory limit
of 1 cfs per 70 acres. R/‘,ﬁ"éﬁ-‘



"
4gpplication No. 7588-3 filed by
Paul Petersen, 45610 282nd St,
Hurley SD 57036 proposes to ap-
propriate 1.78 cfs from one well
to be approximately 145 feet deep
located in the approximate center
of the SW 1/4 Section 19 to irri-
gate 160 acres located in the SW
1/4  .Section 19; all in
TO8N-R53W,

Application No. 7602-3 filed by
Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes
to appropriate 1.89 cfs from one
well to be approximately 140 feet
deep located in the approximate
center between the NW 1/4 and
the NE 1/4 Section 34 for irriga-
tion of 132 acres located in the E
172 NW 1/4 and the W 1/2 NE
/4 Section 34; all . in
TYTN-R53W.

Application No. 7633-3 filed by

Brad Farrar, 28795 452nd Ave, -
Viborg SD 57070 proposes to ap-

propriate 1.78 cfs from one well
to be approximately 205 feet deep
located in the center of the SW
174 Section 32 for irrigation of
152 acres located in the SW 1/4
Section 32; all in T98N-R53W.

Application No. 7715-3 filed by |
Allen - Vannorsdel, 45515 288th .
St, Viboig SD 57070 proposes to |
appropriate 222 cfs from one weil"

to be approximately 160 feet deep

Tocated in the center of the SW
1/4 Section 16 for jrrigation of
156 acres located in the SW 1/4
Section 16; all in T97N-R53W.

Pursuant to SDCL 46-2A-2, the
Chief Engineer. recommends AP-
PROVAL of Application Nos.
7535-3, 7588-3, 7602-3, 7633-3
and 7715-3 from the West Man-
agement Unit of the Upper Ver-
million Missouri Aquifer

because 1) unappropriated water
is available, 2) existing rights will
not be unlawfully impaired, 3) it
is a beneficial use of water, and 4)
it is in the public interest.

SDCL 46-2A-4(10) provides that
“if the applicant does not contest
the recommendation of the Chief
Engineer and no petition to op-
pose a specific application is re-

ceived, the Chief Engineer shall
act on the application pursuant to
the Chief Engincer's recommenda-
tion and no hearing may be held
before the board, unless the Chief
Engineer makes a f{inding that an
application, even if uncontested,
presents important issues of pub-
lic policy or public interest that
shiould be heard by the boaid.” In
this case, the Chief Engineer finds
that these applications present im-
portant issues of public interest
that should be heard.

The Water Management Board
Will cofisidér these applications
beginning at 10:30 AM. on Thurs-
day, March 6, 2014, in the Mat-
thew Training Center, Joe Foss
Buailding, 523 E. Capilol Ave. Pi-
crre SD. The agenda time is an
estimate. The Chief Engineer's
recommendations are not final or
binding upon the Board. The

Board is authorized to 1) approve,

2) approve with qualifications, 3)
defer, or 4) deny these applica-
tions based on the facts presented
at the public hearing.

Any interested person who in-
tends to participate in the hearing
shall file a petition to oppose of
support specific applications and
the petition shall be filed with

BOTH the applicant and Chief

Engineer. The applicant must

. also file a petition if opposed to

the Chief Engineer's recommenda-
tion on their applications. The
Chief Engineer's address is "Wa-
ter Rights Program, Foss Build-

ing, 523 E Capitql.-_l’ien-e SD .
57501 (605 773-3352)" and the :

dpplicant's mailing address are -

given above. A petition filed by ;

either an interested person or the

applicant must be filed by Febru- :
ary 24, 2014. The petition may be :

informal, but shall be in writing

and shall include a statement de-
scribing the petitioner's interest in

any of the applications, the peti-’

tioner's reasons for opposing or
supporting specific applications,
and the signature and mailing ad-
dress of the petitioner or the peti-
tioner's legal counsel, if legal
counsel is obtained. The party
that previously petitioned as an in-
tervener retains partly status. The
hearing is an adversary proceed-
ing and any party has the right to
be present at the hearing and to be
represented by a Jawyer. These
and other due process rights will
be forfeited if they are not exer-
cised at the hearing and decisions
of the Board may be appealed to
the Circuit Court and State Su-
preme Court as provided by law,

The March 6, 2014, hearing date

will be autamatically delayed for’

at least 20 days upon written re-
quest to the Chief Engineer from
the applicant or any person who
has filed a petition to oppose or
support of an above listéd applica-
tion. The request for an automatic
delay must be filed by Febiuary
24, 2014.71f an automatic delay is
requested, the hearing will be re-
scheduled for. a future Board
neeting and personal notice will

be provided 1o the applicants and .
to all petitioners regarding the :

time, date and location.

Contact Eric Gronlund by Febru-

ary 24, 2014 at the above Chief

Engineer's address 1o request cop-

ies of the staff report, recommen-

dations, applications or other in-

formation. Netice is given to in- |

dividunls with disabilities that this

hwaring is being held in a physi- ;
cally accessible place. Please no- ;

tify the Department of Environ-
ment and Natural Resources at
least 48 hours before the hearing
if you have a disability for which
special arrangements must  be
made at the hearing. The tele-
phone number for making ar-
rangements is (605) 773-3352.

Under SDCL 1-26-17(7) notices
must state that “if the amount in
contraversy exceeds $2,500.00 or

if a property right may be termi- :

nated, any party to the contested
ciase may require the agency to
use the Office of Hearing Eximin-
ers by giving notice of the request
to the .agency no later than ten
days after service of a notice of
hearing issued pursuant to SDCL
1-26-17” This is a Notice of
Hearing, service is being provided
by publication, and the applicable
date to give notice to the Chief
Engineer is February 24, 2014.
However, since this particslar
matier is a wafer permit applica-
tion and net a monetary contro-
versy in excess of $2.500.00 or
termination of a property right the
Chief Engineer disputes the appli-
cability of this provision and
maintains that the hearing must be
conducted by the Board,

As applicable, the following pro-
vides the legal anthority and juris-
diction under which the hearing
will be held and the particnlar

statutes and rules pertaining to

this application:

SDCL 1-26-16 -

thru 1-26-28; SDCL 46-1-]1 thru

46-1-9, 46-1-13 thra  46-1-16;
46-2-3.1,  46-2-9,  46-2-11, .
46-2-17; 46-2A-1 thru 46-2A-12,
46-2A-14, 46-2A-15, 46-2A-20,
46-2A-21, 46-2A-23; 46-5-1.1,
46-5-2 thru 46-5-26, 46-5-302
thru 46-5-30.4, 46-5-31 46~5-32§

thru 46-5-34.1, 46-5-38 thl'ur
46-5-39, 4G-5-46, 46-5-47,
46-5-49; 46-6-1 thru 46-6-3.1,
46-6-6.1, 46-6-10,  46-6-13,

Board Rules ARSD 74:02:01:01
thru 74:02:01:25.02;
74:02:01:3501.

Steven M. Pirner, Secretary, De-
partment of Environment and
Natural Resources.

Published once at an approximate
cost of $190.99.

Published February 14, 2014.

. 46-6-14, 46-6-21, 46-6-26; and
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NOTICE OF HEARING
* ON ARPLICATIONS TO
APPROPRIATE WATER FROM
"MANAGEMENT UNITS OF THE
UPPER VERMILLION MISSOURI
AQUIFER- ;

' Twenty one applications propos-
ing to appropriate water for irrigation
ffom the Upper Vermillion Misseuri
(UVM) aquifer were filed in 201 2.and
2013. The Chief Engineer recom-
mended deferral because atthe time
itsivds, fiot . posstble 4o _conclude thiat

unapproptiated, water was available .
fisrmete-aquifer. Nieteen of the ap-
plications were formally deferred- by
the Water Mahagement Board pend-

otper applications {Nos.7690-3 ard

in
i
79193}
foi
retommendation of defefrdl. -
#rhgSouth.Dakota Gedlogic Sur-
e S,DGSLE"Onducted work in 2013
+ 201 4'which established quv bound:
4ries for thi main body of {hé aquifer.

.This,work done by.the SDGS:has

béerl analyzed by.ihe Water Bignts
Pr‘b?ra,‘;’:—ahd provides idéntifiable
géblogic and hydrologic data docu-
méniting two boundaries establishing

UV aquifer. The Watér Rights-Pro-

Guth and Westmanagement units of”
tHexrywr aguifer. Observation well
dataang aflow net arialysis has beer:
condugted on each managemerit uhit

1o detérmine wheiher unappropriated |. ] 0. 76
. " by Michael D Stevens=28916 458!y

water is availabe,

. All UVM applications are now
sthduled before the Water Manage-
A&t Board fof. consideration.  The

hief Engineer has revised the rec-
ofnmendatiori*ic approval for those

%:am is proposing designating North,

—in

i [%l stlidy ‘of- the: UVIM aquifér.  Two !

9:3)-are curtently public;noticed -
Harch 8, 2014, heailng with a -

|

i
1
1

applicatiogs: Within :the-Boundary of ;

thesSolith’Mandgement Unit and the -

Unit. The Chief
Engineer. recoffifierids that applica-’
tions within the North ‘Management

Unit:témain deferfed., The report to |
" portion of Water Permit No. 7128-3

theChief iEAg[neer and the recom-

- denusdigav/des/wr/pubnotice.aspx’

of by ‘contacting the Water ‘Rights
Program.at (605) 773-3352, «¢
< This notice schedules.a fearing

nentialionsedre available -at hitp://

i
1
1
4

H

3
i

| Michael D Stevens, 28916 458" Ave, ¥

three management units within the | SD 57108 proposes to appropriate

. :located in th&'NW 1]4 Séction 13; all. |

.«* (Application No. 7442-3 meq by
Gary E or Julie A Peterson, 45913
2000'St, Cerfterville SD 57014 pro-
poses to'irrigate 40 additional acres.
Water Right No. 5982-3 authorizes
1,64 cubic feet of water per-second
(cls}), from one well that is 165 feet
déep Jocated:in the SE 174 NW 1/4:
Seetion=47 to.irrigate,115 acres

{ecated.in-thex\W 1/4 Section 17;.
afl'in T95N-R52W. The application

i§ proposing to irrigate an additional
40 acres located: in the, W 1/2 NE
114 .Section17-T95N-R5ZW from
e existing well. This application,
il.approved does not authorize any
increase in the developed diversion
rite. The Water Management Board
did authorize a change in the location
of acres without an increase in the
djversion rate authority or acres au-
thorized by Water Right No. 5982-3.

+ Application No. 7466-3 filed by
Bethel Hagen Trust, c/o Bruce Ha-
gen, 1300 W Murphy Dr. Sioux Falls
SO 57108 proposes to appropriate
1;78 cfs from one well 10 be ap-
proximately 169 feet deep located
in approximate.center of the NE 1/4

ection 5 for irrigation of 152 acres
lgcated in the NE1/4 Section 5; all in
TOGN-R51W. '

* Application No. 7467-3 filed by
Qeland Hagen Trust, cfo Bruce Ha-
gen, 1300 W Murphy Dr. Sioux Falls

1,78 cfs from one well to be approxi-

mately 134 feet deep fccated in the
proximate center of the NW 1/4°
ction 13 forirfigation of 352 acres |

i TO7NERS2W. 10 T

=« Abplication’No."7600-3 filed

Ave, Viborg SD 57070 ploposes to
appropriate 3.56 cfs froffi o wells to ;
Be approximately 200 'fget-deep lo- :
cated in the NE 1/4 NW 1/d:and the
‘approximate: center of the SW 1/4
Section 2 10r irfigation of 180 acres
located in the NW 1/4, N 1/2 SW 1/4
‘Section 12; ail in T96N-R52W. The 1
dpplicant is proposing ta locate ‘a
pivot in the center of SW 1/4 Seclion
12 to irrigate the entire SW 1/4. A

held by, Paul Shubeck autharizes ir-

rigation of e Sii72 SW.1/4 Section

12 TOBN-RESW. L7 T30 e
Application No. 7601-3"filed by

“%
i 1}
@

bifore the Water ManageffienhBoard | Viborg SD 57070 proposes to ap-
“bbginning at-10:30 AM, on Fhirsday, | propriate 1.89 cfs from one well to be

| o

(Signature)

/D/x_é hsher

(Title)

X - /(7—/7Z

(Date Signed)

March 6, 2014, inthe Floyd Matthew ' approximately 200 feet deep Iop_a.}&g

Training Center, Joe Foss Building,
.523 E Capitol Avenue, Pierre SD.

.Listed below is a description of each |
dpplication, the Chief Engineer’s,

recommendation, and the procedure. *

to.file a petition to intervene.in the
hgaring process. .
« South Management Unit of the

» Application No, 7441-3 filed by
Gary E or Julie A Petérson, 45913
299" 8t, Centerville SD 57014 pro-
poses to appropriate 1.78 cubic feet
of water per second {cfs) from one
well to be approximately 175 feet
deep located in the center of the SE
i/4 Section 8 for irrigation of 140
gcres located in the SE 1/4 Settion
8; all in TOSN-R52W.

|

f

in the approximate center of the:NE
{14 Section 25 to irrigate 132 agras.
located in the NE 1/4 Section 25;.all

; in T97N-R53W. -

.. Application No. 7603-3 filed by
Michaei D Stevens, 28916 458"
Ave, Viborg'SD 57070 proposes {o
appropriaie 1.78 cfs from one wéll
1o be approximately 150 feet deep
lacated, jn the-approximaté centet of
the NE 1/4 Section 33 todrrigate 120
acres located in the NE 1/4 Section
- 33;;all.in T97N-R52W. The applicant
_i‘?lt'eguesting a diversion rate greater
thafirthe statutory limjt of 1 clis per
o 76733 filed b

. tApplication No. 7623-3 filed by |
-.Ij‘ei?r#ell‘ Osbom, 28836'463rd Ave,
Ceitervile SD 57014.proposes 10
appropriate 1.89 cfs from'one well to
be approximately 140 feet deep:lo-
cated’in the: SE 1/4 NW ]/4 Section
24 for irrigation.of 140 acres located
inthe NW 1/4, W1/2 NE 1/4 Settion
24 &l in T97ZN-R52W. o

- Application No. 7653-3 filed" by
Jeremiah Welsh, 29217 460%-Ave,
Centerville SD 57014 propoges 1o
appropriate 1.67 cfs from one gveli to !
be approximately 180 feetideep !
Innated in the aboroximate center of



a Lot

“" 85 acres located in the W 1/2 SW 1/4,
NE 1/4 SW 1/4 Section 8; all in T98N-
R52W: The applicant is requesting a
diversion rate greater than the statu-

tory limit of 1 cfs per 70 acres.
Application No. 7690-3 filed by
| Tim or David Ostrem, 45924 300 St,
| Wakonda 'SD 57073 proposes to
appropriate 1.78 cfs from one wellto
be approximately 50 - 90 feet deep
located in the center of the NE 1/
Section 28 for irrigation of 160 acres
‘located in the NE 174, E 1/2 NW 1/4

Sedtion 29; all in T96N-R52W.
{e Application No. 7900-3 filed by
" eon Thompson, 401°S 11" St

B‘&E%sf‘éi'd SD 57004 proposes toap- |
,prop

iate 1.89 cfs from one well to be

' approximately 151 feet deep located

.in the NW 1/Y_1'NE 1/4 Section 6 for
"irigation of 136 acres located in the

INE 1/4 Section 6; all in T95N-RSTW.

.+ Application No. 7919-3 filed by
“Larry & Marlene Erickson, 29859
461% Ave, Centerville SD 57014

-broposes ‘o appropriate 1.83 ¢fs

1from one'well to be approximately 75
“feet deep located in the approximate
Jfcenter of tHe NE 1/4 Section 9 for ir-

rigation of 83.83 acres located in the '

NE 1/4 Section 9; all in T95N-R52W.
The applicant is requesting a diver-
sion rate greater than the statutory
limit of 1 ¢fs per 70 acres. .
Pursuant to SDCL. 46-2A-2, the
Chiet Engineer recommends AP-
PROVAL of Application Nos. 7441-3,
7442-3, 7466-3, 7467-3, 7600-3,
7601-3, 7603-3, 7623-3, 76583-3,
7690-3, 7900-3 and 7919-3 from the
South Management Unit of the Upper
Vermillion Missouri Aquifer because
1) unappropriated water is available,
- 2) existing rights will not be uniawfully
impaired, 3) it:is a beneficial use of
water, and 4} itisin the public interest.

Apger Vermilian Missourl Aqut

“.Application No. 7452-3 filed by
Jerorne Hult, 45958 -Hwy 18, Davis
SD 57021 proposes to appropriate
1.78 cfs from one well to be approxi-
mately 190 fect deep located in SW
1/4 NE 1/4 Section 32 for irrigaticn
of 110 acres located in the W 1/2
NE 1/4, SE 1/4 NE 1/4 Section 32;
all in TO8N-R52W. The applicant is
requesting a diversion rate greater
than the statutory limit of 1 cis per
70 acres. .

Application No. 7468-3 filed by

Cleland Hagén Trust, c/o Bruce Ha-

- gen, 1300 W Murphy Dr. Sioux Falls

SD 57108 proposes to appropriate

1.78 cts from one well approximately

; 134 feet deép located in the approxi-

l" mate center of the NE 1/4 Section 26

for irrigation of 152 acres located in

the'NE 1/4 Séction 26, all in T98N-
-R52wW. ) ’

Application No. 7558-3 filed by

Cleland Trust, 38736 Nasturtium Way,
Palm Desert CA 92211 has filed an
application for a water permit to ap-
propriate 1.78 cfs from one well to be
approximately 275 feet deep located
in the approximate center between
the NW 1/4 and the SW 1/4 Section
1 for irrigation of 120 acres located
in the N 1/2 SW 1/4, § 1/2 NW 1/4
Section 1; ali in T98N-R52W.

Application No. 7587-3 filed by
Paul Petersen, 45610 282" St,

Hurley SD 57036 proposes 1o ap-
propriate 1.78 cfs from one well tc be
approximately 100 feet deep located
in the approximate center of the SE
1/4 Section 10 for irrigation of 160
acres located in the SW 1/4 Section
10; all in T9BN-R53W.

srpuntil information is available to deter-

Pursuant 1o SDCL 46-2A-2, the
Chief Engineér recommends continu-
ing OEFERRAL of Application Nos.
7452-3, 7468-3, 7558-3 and 7587-3

from the. North Management Unit of -

.rthe Upper Vermillion Missouri Aquifer

“mine if theré is reasonable probability
that there is unappropriated water
available for the, applicant’s proposed

use. Pursuant to SDCL 46-2A-9, a .

.permit to appropriate water may be
issued only:if there is a reasonable

robability that unappropriated water

is available.

West Management Unit of the

i

Application No. 7535-3 filed by
Donald D Benson, 45067 284™ S,
Hurley SD 57036 proposes to ap-
propriate 1.78 cfs from one well to be
approximately 220 leet deep located
in the SW 1/4 NW 1/4 Section 30
for irrigation of 85 acres located in
the NW 1/4.Section 30;-all in T98N-
"R53W. The applicant is requesting
" a diversion rate greater than the

statutor?' limit of 1 cfs per 70 acres.
Application No. 7588-3 filed by
Paul Petersen, 45610 282" St,
Hurley SD° 57036 proposes o ap-
propriate 1.78 cfs from one well to be
‘approximately 145 feet deep focated
in the approximate center of the SW
/4 Section 19 to irrigate 160 acres
jbcated in the SW 1/4 Section 19; all

, ~13 TS8N-RS53W.

W' sApp ication No. 7602-3 filed-by
kMichae! D Stevens, 28916 458" Ave,
!‘«yi%:’idrg'SD /57070 proposes to ap-
propriate 1.89 cts from one well to be
approximately 140 feet deep located
inithe approximate center between,
the NW 1/4 and the NE 1/4 Section

34 for irrigalion of 132 acres located:

in the E 1/2 NW 1/4 and the W 1/2
‘NE 1/4 Section 34; allin TI7N-RS3W.
i Application No. 7633-3 filed by
. Brad Farrar, 28795 452" Ave, Viborg
*SD 57070 proposes to approptiate
1.78 ofs from one well to be ap-
proximately 205 feet deep located in
the center of the SW 1/4 Section 32
for irrigation of 152 acres located in
Ahe SW 1/4 Section 32; all in T98N-
(B53W. v
. Application No." 7715-3 filed by
Allen Vannorsdel, 45515 288™ S,
Viborg SD 57070 proposes to ap-
propriale 2.22 cfs from one well to
be approximately 160 feet deep
located in the center of the SW 1/4
Section 16 for irrigation of 156 acres
located in the SW 1/4 Section 186; all
in T97N-R53W. -
Pursuant to SDCL 46-2A-2, the
Chief Engineer.recommends AP-
! PROVAL of Application Nos. 7535-3,
7588-3, 7602-3, 7633-3 and 7715-3
from the West Management Unit of
the Upper Vermillion Missouri Aquifer
because 1) unappropriated water
is available, 2) existing rights will
not be unlawfully impaired, 3) it is a
beneficial use of water, and 4) itisin
the gublic interest.

r——

DCL 46-2A-4(10) provides that-

“if the applicant does not contest the
recommendation of the Chiet Engil
neer and no petition to oppose a spe-
<cific appflication is received, the Chief
Engineer shall act on the application
pursuant to the Chief Engineef’s
recommendation and no heating may
be held before the board, unless the
Chief Engineer makes a finding that
an application, even if uncontested,
presents important issues of public
Eolicy or public interest that should be

eard by the board.” In this case, fhe
Chief Engineer finds that these ap-
plications present important issues of

public interest that should be héard.
The Water Management Board
will consider these applications be-
ginning at 10:30-AM. on Thursday,
March 8, 2014, in the Matthew Train-
ing Center, Joe Foss Building, 523E.
Capito! Ave. Pierre SD. The agenda
fime is an estimate. The Chief En-
ginger's recommendations are not,
final or binding upon the Board. The
Board is authorized to 1) approve, 2)
approve with qualifications, 3) defer,
or4
on the facts presented at the pub!ici
hearing. "
Any interested person who in-+
tends to participate in the hearing
shall file a petition to oppose, or
support specific applications and the |
petition shall be filed with BOTH the |
applicant and Chief Engineer. The l
applicant must also file a petition if op-
posed to the Chief Engineer's recom-
mendation on their applications. The
Chief Engineer's address is “Water
Rights Program, Foss Building, 523
Egapitot, Pierre SD 57501 (605773~
3352)" and the ‘applicant’s mailing :
address are given above. A petition
fited by eilher an interested person or i
the applicant must be filed py, Febru-
ary 24, 2014. The petition may be |
in%rmal. bul shall be in writing andf
shall include astatement describing |
the petitioner's interest in any of the,
applications, the-petitioner’s reasens’
for oppasing or:supporting specific
applications, and the signature andi
mailing dddress of the petitioner or
the petitioner's fegal counsel, if legal
counsel.is obtained; - The party that
previousty petitioned as an intervener
retains parly status. The hearing is
an adversary proceeding and any
party has the right to be present at
the hearing an
by a lawyer. Thesé and other due
process rights will be forfeited if they
are not exercised at the hearing and
decisions of the Board may be ap- -
pealed to the Circuit Court and State -
Supremse Court as provided by law.
The March 6, 2014, hearing date
will be automatically delayed for at
least 20 dérs upon written request
to the Chief Engineer from the ap-;
plicant or any person who has filed -
a petition to oppose or support of an
above listed application. The request
for an automatic delay must be filed ;
by February 24, 2014. It an automatic
delay is requested, the hearing will
be rescheduied for a {uture Board
meeting and personal notice will be
provided to the applicants and to all
petitioners_regarding the time, date
and location. T e e
Contact Eric Groniund by Feb-
ruary 24, 2014 at the above Chief *
Engineer’s address 10 request copies
of the staff report, recommendations,
applications or other information. No-
tice is given toindividuals with disabili-
ties that this héaring is being held in
aphysically accessible place. Please
notify the Department of Environment
and Natural Resources at least 48
hours before the hearing if you have
a disability for which special arrange-
ments must be made at the hearing.
The telephone number for making !
arrangements is (605) 773-3352.

o be represented cost of $159.25

Under SDCL 1-26-17(7) notices,
must state that “if the amdunt in
controversy exceeds $2,500.00 or it
a property right may be terminated,
any party 1o the contested case may
require the agency to use the Office '
of Hearing Examiners by giving no-
tice of the request to the agency no |
later than ten days after service of a
notice of hearing issued pursuant 10
SDCL 1-26-17." This is a Notice of ,
Hearing, service is being provided by ;
publication, and the applicable date {

!

deny these applications based 1o give notice to the Chief Engineer
i is
. since this particular matter is a water |

ebruary 24, 2014. However,

permit application and not a monetary
controversy in excess of $2,500.00
or termination of a property right the .
Chief Engineer disputes the applica-
bility of this provision and maintains
that the hearing must be conducted .
by the Board. i ’

As applicable, the following pro-
vides the legal authority and jurisdic-
tion under which the hearing will be
held and the particular statutes and
rules pertaining to this application:
SDCL 1-26-16 thru 1-26-28; SDCL.
46-1-1 thru 46-1-9, 46-1-13 thru
4G6-1-16; 46-2-3.1, 46-2-9, 46-2-11,
46-2-17; 46-2A-1 thru 46-2A-12, 46-
2A-14, 46-2A-15, 46-2A-20, 46-2A-
21, 46-2A-23; 46-5-1.1, 46-5-2 thru
46-5-26, 46-5-30.2 "thru 46-5-30.4,
46-5-31 46-5-32 thru 46-5-34.1, 46-
5-38 thru 46-5-39, 46-5-46, 46-5-47,
46-5-49; 46-6-1 thru 46-6-3.1, 46-6-
6.1,46-6-10, 46-6-13, 46-6-14, 46-6-
21, 46-6-26; and Board Rules ARSD
74:02:01:01 thru 74:02:01:25.02;
74:02:01:35.01.

Steven M. Pimer, Secretary, De-
partment of Environment and Natural
Resources. .

‘Published once at an approximate
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NOTICE OF HEARING ON
APPLICATIONS

TO APPROPRIATE WATER FROM

MANGEMENT UNITS OF THE
UPPER VERMILLION MISSOURI

AQUIFER

Twenty one applications pro-
posing to appropriate water fn_:;r
irrigation from the Upper Vermil-
lion Missouri (UVM) aquifer were
filed in 2012 and 2013. The Chief

. Engineer recommended defer-
ral because at the time it was not
possible to conclude that unap-
propriated water was available
from the aquifer. Nineteen of the
applications were formally de-
ferred by the Water Management
Board pending study of the UVM
aquifer. Two other applications
(Nos.7690-3 and 7919-3) are cur-
rently public noticed for a March
6, 2014, hearing with a recom-
mendation of deferral.

The South Dakota Geologic
Survey {SDGS) condycted work
in 2013 - 2014, which established
new boundaries for the main
body of the aquifer. This work
done by the SDGS has been ana-
lyzed by the Water Rights Program
and provides identifiable geologic |
and hydrolegic data. document-
ing two boundaries establishing
three management units within,
the UVM agquifer. The Water Rights
Program is proposing designating
North, South and West manage-
ment units of the UVM aquifer,
Observation well data and a flow
net analysis has been conducted
on each mariagement unit to de-
terming whether unappropriated
water Is available,

All UVM applications are now
scheduled before the Water Man-
agement Board for consideration.
The Chief Engineer has revised
the recommendation to approval
for those applications within the
boundary of the South Manage-
ment Unit and the West Manage-
ment Unit. The Chief Engineer
recommends that applications
within the North Management
Unit remain deferred, The report
to the Chief Engineer and the
recommendations are available
at http://denr.sd.gov/des/wr/
pubnotice.aspx or by contacting
the Water Rights Program at (605}
773-3352. ‘

This notice schedules a hearing
before the Water Management
Board beginning at 10:30 am,, on
Thursday, March 6, 2014, in the

Floyd Matthew Training Center,
Joe Foss Building, 523 E Capitol
Avenue, Pierre, SD. Listed below is
a description of each application,
the Chief Engineer’s recommen-
dation, and the procedure to file a
petition to intervene in'the hear-
ing process.

South Management Unit of the
Upper Vermillion Missouri Aquifer
(Approval Recommendation)

Application No. 7441-3 filed by
Gary E or Julie A Peterson, 45913
299th St, Centerville, SD 57014
proposes to appropriate 1.78 cu-

bic feet of water per second (cfs)
from one welt to be approximate-
ly 175 feet deep located in the
center of the SE 1/4 Section 8 for
irrigation of 140 acres located in
the SE 1/4 Section 8; all in T95N-
R52W.

Application No, 7442-3 filed by
Gary E or Julie A Peterson, 45913
299th St, Centerville, SD 57014
proposes to irrigate 40 additional
acres, Water Right No. 5982-3 au-
thorizes 1.64 cubic feet of water
per second {cfs) from one well
that is 165 feet deep located in

the SE 1/4 NW 1/4 Section 17 to ir-
rigate 115 acres located in the NW
174 Section 17; all in T95N-R52W., |

The application is proposing to

irigate an additional 40 acres lo- |
cated in the W 1/2 NE 1/4 Section !
17:T95N-R52W from the existing
well. This application, if approved ;

does not authorize any increase

in the developed diversion rate. !

The Water Maniagement Board did

~authorize a change in the loca-

tion of acres without an increase
in the diversion rate authority or
acres authorized by Water Right
No. 5982-3.

Application No, 7466-3 filed
by Bethel Hagen Trust, c/o Bruce
Hagen, 1300 W Murphy Dr. Sioux
Falls SD 57108 proposes to ap-
propriate 1,78 cfs from one well to
be approximately 169 feet deep
located in appreximate center of
the NE 1/4 Section 5 for irrigation

of 152 acres jocated in the NE 1/4 ;

Section 5; all in TO6N-RS1W.

Application No. 7467-3 filed by '

- Cleland Hagen' Trust, c/o Bruce

Hagen; 1300 W Murphy Dr. Sioux
Falls, SD 57108 proposes to ap-
propriate 1.78 cfs from one well to
be approximately 134 feet deep
located in the approximate cen-
ter of the NW 1/4 Section 13 for
irrigation of 152 acres located in
the NW 1/4 Section 13;allin T97N-
R52W. .

Application No. 7600-3 filed hy
Michael D Stevens, 28916 458th
Ave, Viborg, SD 57070 proposes
to appropriate 3.56 cfs from two
wells to be approximately 200 feet
deeplocated in the NE 1/4 NW 1/4
and the approximate center of the
SW 1/4 Section 12 for irrigation of
180 acres focated in the NW 174, N
172 SW 1/4 Section 12; all in T96N-
R52W. The applicant is proposing

to focate a pivot in the center of

SW 1/4 Section 12 to irrigate the
entire SW 1/4. A portion of Water
Permit No. 7128-3 held by Paul
Shubeck authorizes irrigation of
the S 1/2 SW 1/4 Section 12-T96N-
R52W., )
Application No, 7601-3 filed by
Michael D Stevens, 28916 458th
Ave, Viborg, SD 57070 proposes to
appropriate 1.89 ¢fs from one well
to be approximately 200 feet deep
located in the approximate center
of the NE 1/4 Section 25 to irrigate
132 acees located in the NE 1/4
Section 25; all in T97N-R53W.

Application No. 7603-3 filed by
Michael D Stevens, 28916 458th
Ave, Viborg 5D 57070 proposes to
appropriate 1.78 ¢fs from one well
to be approximately 150 feet deep
located in the approximate center
of-the NE 1/4 Section 335
120 acres located in the NE 1/4
Section 33; all in TO7N-R52W. The
applicant is requesting a diversion
rate greater than the statutory
limit of 1 cfs per 70 acres,

.Application No. 7623-3 filed by
Darrell Osborn, 28838 463rd Ave,
Centerville 5D 57014 proposes to
appropriate 1.89 cfs from one well !
to.be approximately 140 feet deep
tdcated in the'SE 174 NW 174 Sec-
tion 24 for irrigation of 140 acres
located in the NW 1/4, W:1/2 NE
174 Section 24; all in TO7N-R52W.

& 1.67 ¢fs from ane well
ximately 180 feet deep
pproYimate center.

cant istéquesting-a diversion rate

greater than the statutory limit of

1 cfs per 70 acres.

Application No. 7690-3 fled by
Tim or David Ostremm, 45924 300

St, Wakonda SD 57073 proposes
to appropriate 1,78 ¢fs from one’
well to be approximately S0 - 90
feet deep located in the center of
the NE 1/4 Section 29 for irriga-
tion of 160 acres located inthe NE
174, E 1/2 NW 1/4 Section 29; all in
TI6N-R52W.

‘Application No. 7900-3 filed by
Leon Thompson, 401 S 11th.St,
Beresford -SD 57004 proposes to
appropriate 1,89 cfs from one well
to be approximately 151 feet deep
located in the NW 1/4 NE 1/4 Sec-
tion 6 for irrigation of 136 acres
located In the NE 1/4 Section 6; all
inT95N-R5TW,

Application No. 7919-3 filed
by Larry and Marlene Erickson,
29859 4615t Ave, Centerville 5D
57014 proposes to appropriate
1.83 fs from one well to be ap-
proximately 75 feet deep focated
it the approximate vénter 6f the
NE 1/4 Section 9 for irrigation of
83.83 acres located in the NE 1/4
Section 9; all in T95SN-R52W. The
applicant is requesting a diversion
rate greater than the statutory
limitof 1 cfs per 70 acres,

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends AP-
PROVAL of Application Nos. 7441-
3, 7442-3, 7466-3, 7467-3, 7600-3,
7601-3, 7603-3, 7623-3, 7653-3,
7690-3, 7900-3 and 7919-3 from
the South Management Unit of
the Upper Vermillion Missouri
Aquifer because 1) .unappropri-
ated water is available, 2) exist-
ing rights will not be unlawfully
impaired, 3) it is a beneficial use
of water, and 4) it is in the public
interest.

North Management Unit of the
Upper Vermillion Missouri Aquifer
Neferral Recnmmendation)

ifigate ¢

—————

Application No. 7452-3 filed by
Jerome Hult, 45958 Hwy 18, Davis,
SD 57021 proposes to appropri-
ate 1.78 cfs from one well to be
approximately 190 feet deep lo-
cated in SW 1/4 NE 1/4 Section 32
for irrigation of 130 acres locaied
inthe W 1/2 NE 1/4, SE 1/4 NE1/4
Saction 32; all in T98N-R52W., The
applicant is requesting a diversion
rate greater than the statutory
limit of 1 cfs per 70 acres,

Application No. 7468-3 filed by

Cleland Hagen Trust, cfo Bruce

Hagen, 1300 W Murphy Dr. Sioux _
Falls, SD 57108 proposes to ap-
propriate 1.78 cfs from one well
approximately 134 feet deep lo-
cated in the approximate center
of the NE 1/4 Section 26 for irriga-
tion of 152 acres located in the NE
1/4 Section 26; all in TO8N-R52W.
Application No. 7558-3 filed by
Cleland Trust, 38736 Nasturtium
Way, Palm Desert, CA 92211 has
filed an application for a water
permit to approptiate 1.78 «fs.
from one well to be approximate:

‘ly 275 .feet deep located in’the

approximate center between the
NW 174 and the SW 174 Section 1
for irrigation of 120 acres located
inthe N 1/2SW 1/4, 5 172 NW /4.
Section 1; all in T98N-R52W.
Application No. 7587-3 filed by
Paul Petersen, #5610 282nd St,
Hurley, 5D 57036 proposés to ap-
propriate 1.78 ¢fs from one well to *
be approximately 100 feet deep
Jocated if the apprdximate center
of the SE'1/4 Section 10 fof irriga-
tion.of 160 acres located.in the SW
1/4 Section 10; all in TOBN-RS3W.
Pursuant to SDCL 46-2A-2, the
Chief Enginker recommends ton-
tinuing, DEFERRAL of Application
Nos. 7452-3; 7468-3, 7558-3 and’
7587°3 from. the North Manage-

‘ment Unit of the Upper Vermillion

Missouri-Aquifer until information
is availablé'to determine if there is
reasonabie probability that there
is unappropriated water available
for the applicant’s proposed use.

Pursuant to SDCL. 46-2A-9, a per-
mit to appropriate water may be
issued only if there is a reascnable
probability that unappropriated
water. is available,

"7 West Management Unit of the

Upper Vermillion Missouri Aquifer
{Approval Recommendation)

- Application No. 7535-3 filed by
Donald D Benson, 45067 2B4th
St, Hurley, SD 57036 proposes to
appropriate 1.78 cfs from one well
to be approximately 220 feet deep
located in the SW 1/4 NW 174 Sec-
tion 30 for irrigation of 65 acres -
focated in the NW 1/4 Section 30;
all in T98N-R53W. The applicant is
requesting a diversion rate great-
er than the statutory limit of 1 ¢fs
pet 70 acres.

Application No. 7588-3 filed by’
Paul Petersen, 45610 282nd St,.
Hurley, 5B 57036 proposes to ap-
propriate 1.78 cfs from one well to

be approximately 145 feet deep

located in the approximate center
of the SW.1/4 Section 19 to irri-
gate 160 acres located in the SW
1/4 Section 19; alf in TOSN-R53W.



Application No, 7602-3 filed by
Michael D Stevens, 28916 458th
Ave, Viborg, SD 57070 proposes to
appropriate’1.89 cfs from one well
to be approximately 140feet deep
located in the approximate center
between the NW 1/4 and the NE
1/4 Section 34 for irrigation of 132
acres iocated in the E 1/2 NW i/4
and the W 1/2 NE 1/4 Section 34;
aliin T97N-R53w,

Application No. 7633-3 filed
by Brad Farrar, 28795 452nd Ave,
Viborg, SD 57070 proposes to ap-
propriate 1.78 cfs from one well to
be approximately 205 feet deep
located in the center of the SW
1/4 Section 32 for irrigation of 152
acres located in the SW 1/4 Sec-
tion 32; all in T98N-R53W.

Application No. 7715-3 filed by

Allen Vannorsdel, 45515 288th'St,
Vlborg, SD 57070 proposes to ap-
propriate 2.22 cfs from one well to
be approximately 160 feet deep
located in the center of the SW
1/4 Section 16 for irrigation of 156
acres focated in the SW 1/4 Sec-
tion 16; ali in T97N-R53W.,

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends AP-
PROVAL of Application Nos, 7535-
3, 7588-3, 7602-3, 7633-3 and
7715-3 from the West Manage-
ment Unit of the Upper Vermillion
Missouri Aquifer

because 1) unappropriated wa-
ter is available, 2) existing rights
will not be uniawfully impaired, 3)
it is a beneficial use of water, and
4} itis In the public interest,

SDCL 46-2A-4(10) provides that
“if the applicant does not contest
the recommendation of the Chief
Engineer and no petition to op-
pose a specific application is re-
ceived, the Chief Engineer shall
act on the application pursuant
to the Chief Engineers recom-
mendation and no hearing may
be held before the boaid, unless
the Chief Engineer makes a find-
ing that an application, even if
uncontested, presents important
Issues of public policy or public in-
terest that should be heard by the
boardIn this case, the Chief Engi-
neer finds that these applications
present important issues of public
interest that should be heard.

The Water Management Board
will consider these applications
beginning at 10:30 a.m. on Thurs-
day, March 6, 2014, in the Matthew
Training Center, Joe Foss Building,
523 E. Capitol Ave, Pierre, SD. The
agenda time is an estimate. The
Chief Engineer's recommenda-
tions are not final or binding upon
the Board. The Board is authorized
to 1) approve, 2) approve with
qualifications, 3} defer, ot 4) deny
these applications based on the
facts presented at the public hear-
ing.

Any interested person who in-

tends to participate in the hear-
ing shall file a petition to oppose
or support specific applications
and the petition shalt be filed with
80TH the applicant and Chief En-
gineer.The applicant must also file
a petition if opposed to the Chief
Engineer's recommendation on
their applications. The Chief En-
gineer's address is “Water Rights
Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-
3352)"and the applicant’s mailing
address are given above. A peti-
tion filed by either an interested
person or the applicant must be
filed by Feb. 24, 2014. The petition
may be informal, but shall be in
writing and shall include a state-
ment describing the petitioner’s
interest in any of the applications,
the petitioner’s reasons for op-
posing or supporting specific ap-
plications, and the signature and
malling address of the petitioner
or the petitioner's lega! counsel,
if legal counsel is obtained. The
party that previously petitioned
as an intervener retains party sta-
tus. The hearing is an adversary
proceeding and any party has the
right to be present at the hearing
and to be represented by a law-
yerThese and other due process
rights will be forfeited if they are
not exercised at the hearing and
decisions of the Board may be
appealed to the Circuit Court and
State Supreme Court as provided
by law.

The March 6, 2014, hearing date
will be automatically delayed for

at least 20 days upon written re-
quest to the Chief Engineer from
the applicant or any person who
has filed a petition to oppose or
support of an above listed appli-
cation. The request for an auto-
matic delay must be filed by Feb.
24, 2014. If an automatic delay
is requested, the hearing will be
rescheduled for a future Board
meeting and personal notice will
be provided to the applicants and
to all petitioners regarding the
time, date and location.

Contact Eric Gronlund by Feb.
24, 2014 at the zbove Chief Engi-
neer’s address to request copies
of the staff report, recommenda-
tions, applications or other infor-
mation. Notice is given to indi-
viduwals with disabilities that this
hearing is being held in a physical-
ly accessible place. Please notify
the Department of Environment
and Natural Resources at least 48
hours before the hearing if you
have a disability for which special
arrangernents must be made at
the hearing. The telephone num-
ber for making arrangements is
(605) 773-3352. .

Under SDCL 1-26-17(7) notices
must state that “if the-amount in
controversy exceeds $2,500.00 or
if a property right may be termi-
nated, any party to the contested
case may require the agency to
use the Office of Hearing Examin-
érs by giving notice of the request

to the agency no later than ten’

days after service of a notice of
hearing issued pursuant to SDCL

1-26-17." This is a Notice of Hear-
ing, service is being provided by
publication, and the applicable
date to give notice to the Chief
Engineer is Feb. 24, 2014, Howev-
e, since this particular matterisa
water permit application and not
a monetary controversy in excess
of $2,500.00 or termination of a
property right the Chief Engineer
disputes the applicability of this
provision and maintafins that the
hearing must be conducted by
the Board.

As applicable, the following
provides the legal authority and
jurisdiction under which the hear-
ing wil be held and the particular
statutes and rules pertaining to
this application: SDCL 1-26-16
thru 1-26-28; SDCL 46-1-1 thru 46-
1-9,46-1-13 thru 46-1-16; 46-2-3.1,
46-2-9, 46-2-11, 46-2-17; 46-2A-1
thru 46-2A-12, 46-2A-14, 46-2A-
15, 46-2A-20, 46-2A-21, 46-2A-23;
46-5-1.1, 46-5-2 thru' 46-5-26, 46-
5-30.2 thru 46-5-30.4, 46-5-31 46-
5-32 thru 46-5-34.1, 46-5-38 thru
46-5-39, 46-5-46, 46-5-47, 46-5-49;
46-6-1 thru 46-6-3.1, 46-6-6.1; 46-
6-10, 46-6-13, 46-6-14, 46-6-21,
46-6-26; and Board Rules ARSD
74:02:01:01 thru 74:02:01:25.02;
74:02:01:35.01.

Steven M. Pirner, Secretary, De-
partment of Environment and
Natural Resources.’

Published once at the total ap-
proximate cost of $160.53.

(#5760,02/13/14, The New Era)
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CENTERVILLE in said county of TURNER, State of South Dakota; and
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facts stated in this affidavit; that satd newspaper is a legal newspaper
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NOTICE OF HEAR-
ING ON APPLICA-
TIONS TO APPRO-
PRIATE WATER
FROM MANAGE-
MENT UNITS OF
THE UPPER VER-
MILLION MISSOURI
AQUIFER

Twenty one applications pro-
posing to appropriate water for ir-
rigation from the Upper Vermillion
Missouri (UVM) aquifer were filed
in 2012 and 2013. The Chief Engi-
neer recommended deferral because
at the time it was not possible to con-
clude that unappropriated water was
available from the aquifer. Nineteen;‘:

of the applications were formally
deferred by the Water Management
Board pending study of the UVM
aquifer. Two other applications
(N0s.7690-3 and 7919-3) are cur-
.rently public noticed for a March 6, .

2014, hearing with a recommenda- :

tion of deferral.

The South Dakota Geologic °

Survey (SDGS) conducted work
in 2013 - 2014 which established
new boundaries for the main body

of the aquifer. This work done by

the SDGS has been analyzed by the
‘Water Rights Program and provides
identifiable geologic and hydrologic
data documenting two boundaries
establishing three management units
within the UVM aquifer. The Water
Rights Program is proposing desig-
nating North, South and West man- .
agement units of the UVM aquifer.
Observation well data and a flow
net analysis has been conducted on -
cach management unit to determine
whether unappropriated water is
available.

All UVM applications aré now
scheduled before the Water Manage-
ment Board for consideration. . The
Chief Engineer has revised the rec-
ommendation to approval for those
applications within the boundary of
‘he South Management Unit and the
West Management Unit. The Chief
Engineer recommends that applica-
1ons within the North Management
Jnit remain deferred. The report to
he Chief Engineer and the recom-
nendations are available at http:/
lenr.sd.gov/des/wr/pubnotice.aspx
r by contacting the Water Rights
’rogram at (603) 773-3352.

This notice schedules a hearing
sefore the Water Management Board
reginning at 10:30 AM, on Thursday,

March 6, 2014, in the Floyd Matthew
Training Center, Joe Foss Building,
523 E Capitol Avenue, Pierre SD.
Listed below is a description of each
application, the Chief Engineer’s
recommendation, and the procedure
to file a petition to intervene in the
hearing process.

South Management Unit of the
Upper Vermillion Missouri Aqui-
fer (Approval Recommendation)

Application No. 7441-3 filed by
Gary E or Julie A Peterson, 45913
299th St, Centerville SD-57014 pro-
poses to appropriate 1.78 cubic feet
of water per second (cfs) from one
well to be approximately 175 feet
deep located in the center of the SE
1/4 Section 8 for irrigation of 140 |
acres located in the SE 1/4 Section §; |
all in T9SN-R52W.

Application No. 7442-3 filed by
Gary E or Julie A Peterson, 45913
299th St, Centerville SD 57014 pro-
poses to irrigate 40 additional acres.
Water Right No. 5982-3 authorizes
1.64 cubic feet of water per second
(cfs) from one well that is 165 feet .
deep located in the SE 1/4 NW 1/4
Section 17 to immigate 115 acres lo-
cated in the NW 1/4 Section 17; alt .
in TOSN-R52W. The application is
proposing to irrigate an additional
40 acres located in the W 1/2 NE -
1/4 Section 17-T95N-R52W from
the existing well. This application,
if approved does not authorize any
increase in the developed diversion
rate. The Water Management Board
did authorize a change in the loca-
tion of acres without an increase in-
the diversion rate authority or acres
authorized by Water Right No. 5982-
3.

Apphication No. 7466-3 filed |
by Bethel Hagen Trust, c/o Bruce
Hagen, 1300 W Murphy Dr. Sioux
Falls SD 57108 proposes to appro-
priate 1.78 cfs from one well to be
approximately 169 feet deep located
in approximate center of the NE 1/4

Section 5 for irrigation of 152 acres
located in the NE 1/4 Section 5; ail in
TI6N-R51W,

Application No. 7467-3 filed
by Cleland Hagen Trust, c/o Bruce
Hagen, 1300 W Murphy Dr. Sioux
Falls SD 57108 proposes to appro-
priate 1.78 cfs from one well to be
approximately 134 feet deep located
in the approximate center of the NW
1/4 Section 13 for irrigation of 152
acres located in the NW 1/4 Section
13; all in TO7TN-R52W,

" Application No. 7600-3 filed
by Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes
to appropriate 3.56 cfs from two
wells to be approximately 200 feet
deep located in the NE 1/4 NW 1/4
and the approximate center of the

SW 1/4 Section 12 for irrigation of
180 acres located in the NW 1/4, N
1/2 SW 1/4 Section 12; all in T96N-
RS2W. The applicant is proposing to
locate a pivot in the center of SW 1/4
Section 12 to irrigate the entire SW
1/4. A portion of Water Permit No.
7128-3 held by Paul Shubeck autho-
rizes irrigation of the S 1/2 SW 1/4
Section 12-T96N-R52W.

Application No. 7601-3 “filed
by Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes to
appropriate 1.89 cfs from one well
to be approximately 200 feet deep
located in the approximate center of
the NE 1/4 Section 25 to irrigate 132
acres located in the NE 1/4 Section
25; all in TO7N-R53W.

Application No. 7603-3 filed
by Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes 1o
appropriate 1.78 cfs from one well
to be approximately 150 feet deep
located in the approximate center of
the NE 1/4 Section 33 to irrigate 120
acres located in the NE 1/4 Section
33 all in T97N-R52W. The appli-
cant is requesting a diversion rate
greater than the statutory limit of 1
cfs per 70 acres.

Application No. 7623-3 filed by
Darrell Osborn, 28838 463rd Ave,

Centerville SD 57014 proposes to
appropriate 1.89 cfs from one well to

be approximately 140 feet deep lo-
cated in the SE 1/4 NW 1/4 Section
24 for irrigation of 140 acres located
in the NW 1/4, W 1/2 NE 1/4 Section
24, all in T97TN-R52W.

Application No. 7653-3 filed by
Jeremiah Welish, 29217 460th Ave,
Centerville SD 57014 proposes to
appropriate 1.67 ¢fs from one well to
be approximately 180 feet deep lo-
cated in the approximate center of
the SW 1/4 Section 8 for imrigation
of 85 acres located in the W 1/2 SW
1/4, NE 1/4 SW 1/4 Section 8, all
in T96N-R52W. The applicant is

. requesting a diversion rate greater

than the statutory limit of 1 cfs per
70 acres.

Application No. 7690-3 filed by
Tim or David Ostrem, 45924 300 St,
Wakonda SD 57073 proposes to ap-
propriate 1.78 cfs from one well to
be approximately 50 - 90 feet deep
located in the center of the NE 1/4
Section 29 for irrigation of 160 acres
located in the NE 1/4, E 1/2 NW 1/4
Section 29; all in T96N-R52W.

Application No. 7900-3 filed
by Leon Thompson, 401 S 11th St,
Beresford SD 57004 proposes to ap-
propriate 1.89 cfs from one well to
be approximately 151 feet deep lo-
cated in the NW 1/4 NE 1/4 Section
6 for irrigation of 136 acres located
in the NE 1/4 Section 6; all in T95N-
REIW

Application No. 7919-3 filed by
Lamy & Marlene Erickson, 29859
461st Ave, Centerville SD 57014
proposes to appropriate 1.83 cfs
from one wellto be approximately
75 feet deep located in the approxi-

mate center of the NE 1/4 Section 9
for irrigation of 83.83 acres located
in the NE 1/4 Section 9; all in T95N-
R52W. The applicant is requesting a
diversion rate greater than the statu-
tory limit of 1 cfs per 70 acres.
Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends AP-

PROVAL of Application Nos. 7441- :

3, 7442-3, 7466-3, 7467-3, 7600-3,
7601-3, 7603-3, 7623-3, 7653-3,

7690-3, 7900-3 and 7919-3 from

the South Management Unit of the

Upper Vermillion Missouri Aquifer

because 1) unappropriated water is

available, 2) existing rights will not

be unlawfully impaired, 3) it is a

beneficial use of water, and 4) itis in 1

the public interest.

North Management Unit of the '

Upper Vermillion Missouri Aqui- |

fer (Deferral Recommendation)
Application No. 7452-3 filed by
Jerome Huit, 45958 Hwy 18, Davis

SD 57021 proposes to appropriate :

1.78 ¢fs from one well to be approxi-
mately 190 feet deep located in SW

1/4 NE 1/4 Section 32 for irrigation -

of 110 acres located in the W 1/2
NE 1/4, SE 1/4 NE 1/4 Section 32;
all in T98N-R52W. The applicant
is requesting a diversion rate greater
than the statutory limit of 1 cfs per
70 acres.

Application No. 7468-3 filed
by Cleland Hagen Trust, c/o Bruce
Hagen, 1300 W Murphy Dr. Sioux
Falls SD 57108 proposes to appro-

priate 1.78 cfs from one well approx- -

imately 134 feet deep located in the

1

approximate center of the NE 1/4 -

Section 26 for irrigation of 152 acres
located in the NE 1/4 Section 26; all
in T98N-R52W.

Application No. 7558-3 filed
by Cleland Trust, 38736 Nasturtium
Way, Palm Desert CA 92211 has
filed an application for a water per-
mit to appropriate 1.78 cfs from one
well to be approximately 275 feet
deep located in the approximate cen-
ter between the NW 1/4 and the SW
1/4 Section 1 for irrigation of 120
acres located in the N 1/2 SW 1/4, S
1/2 NW 1/4 Section 1; all in T98N-
R52W.

Application No. 7587-3 filed by
Paul Petersen, 45610 282nd St, Hur-
ley SD 57036 proposes to appropri-
ate 1.78 cfs from one well to be ap-
proximately 100 feet deep located in
the approximate center of the SE 1/4
Section 10 for irrigation of 160 acres



located in the SW 1/4 Section 10; all
in TO8N-R53W.

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends con-
tinuing DEFERRAL of Application
Nos. 7452-3, 7468-3, 7558-3 and
7587-3 from the North Manage-
ment Unit of the Upper Vermillion
Missouri Aquifer until information
is available to determine if there is
reasonable probability that there is

unappropriated water available for .

the applicant’s proposed use. Pursu-

ant to SDCL 46-2A-9, a permit to ap-

propriate water may be issued only if

there is a reasonable probability that

unappropriated water is available,
West Management Unit of the Up-
per Vermillion Missouri Aquifer
(Approval Recommendation)

Application No. 7535-3 filed by

Donald D Benson, 45067 284th St,
Hurley SD 57036 proposes to appro-
priate 1.78 cfs from one well to be
approximately 220 feet deep located

in the SW 1/4 NW 1/4 Section 30 :
for irrigation of 65 acres located in

the NW 1/4 Section 30; all in T98N-
R53W. The applicant is requesting a
diversion rate greater than the staty-
tory limit of 1 cfs per 70 acres.
Application No. 7588-3 filed by
Paul Petersen, 45610 282nd St, Hur-
ley SD 57036 proposes to appro-

priate 1.78 cfs from one well to be

approximately 145 feet deep located

in the approximate center of the SW

1/4 Section 19 to irrigate 160 acres

located in the SW 1/4 Section 19; all
- in T98N-R53W.

Application No. 7602-3 filed
by Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes to
appropriate 1.89 cfs from one well to
be approximately 140 feet deep lo-
cated in the approximate center be-
tween the NW 1/4 and the NE 1/4
Section 34 for irrigation of 132 acres
located in the E 1/2 NW 1/4 and
the W 1/2 NE 1/4 Section 34; all in
T97N-R53W.

Application No. 7633-3 filed by
Brad Farrar, 28795 452nd Ave, Vi-
borg SD 57070 proposes to appro-
priate 1.78 cfs from one well to be
approximately 205 feet deep located
in the center of the SW 1/4 Section
32 for irrigation of 152 acres locat-
ed in the SW 1/4 Section 32; all in
TY8N-R53W.

Application No. 7715-3 filed by
Allen Vannorsdel, 45515 288th §t,
Viborg SD 57070 proposes to ap-
propriate 2.22 cfs from one well to
be approximately 160 feet deep lo-
cated in the center of the SW /4
Section 16 for irrigation of 156 acres
located in the SW 1/4 Section 16; all
in T9IN-RS3W. . _. ——

- Engineer’s
no hearing may be held before the

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends AP-
PROVAL of Application Nos. 7535-
3,7588-3, 7602-3, 7633-3 and 7715-

, 3 from the West Management Unit

of the Upper Vermillion Missouri
Aquifer because 1) unappropriated
water is available, 2) existing rights
will not be unlawfully impaired, 3) it
is a beneficial use of water, and 4) it
is in the public interest.

SDCL 46-2A-4(10) provides

. that “if the applicant does not con-

test the recornmendation of the Chief
Engineer and no petition to oppose
a specific application is received,
the Chief Engineer shall act on the
application pursuant to the Chief
recommendation and

board, unless the Chief Engineer
makes a finding that an application,
even if uncontested, presents impor-
tant issues of public policy or public
interest that should be heard by the
board.” In this case, the Chief En-
gineer finds that these applications
present important issues of public
interest that should be heard.

The Water Management Board
will consider these applications be-
ginning at 10:30 AM. on Thursday,
March 6, 2014, in the Matthew Train-

ing Center, Joe Foss Building, 523 E. .

Capitol Ave. Pierre SD. The agenda
time is an estimate. The Chief En-
gineer’s recommendations are not
final or binding upon the Board. The
Board is authorized to 1) approve, 2)
approve with qualifications, 3) defer,
or 4) deny these applications based
on the facts presented at the public
hearing.

Any interested person who in-
tends to participate in the hearing
shall file a petition to oppose or sup-
port specific applications and the pe-
tition shall be filed with BOTH the

ment describing the petitioner’s in-
terest in any of the applications, the
petitioner’s reasons for opposing or
supporting specific applications, and

-~ the signature and mailing address of

the petitioner or the petitioner’s legal
counsel, if legal counsel is obtained.
The party that previously petitioned
as an intervener retains party status.

, The hearing is an adversary proceed-

ing and any party has the right to

" be present at the hearing and to be
- represented by a lawyer. These and
, other due process rights will be for-

feited if they are not exercised at the

" hearing and decisions of the Board

may be appealed to the Circuit Court
and State Supreme Court as provided

" by law.

The March 6, 2014, hearing
date will be automatically delayed
for at least 20 days upon written re-

" quest to the Chief Engineer from the

applicant or any person who has filed

. a petition to oppose or support of an

above listed application. The request
for an automatic delay must be filed
by February 24, 2014. If an auto-
matic delay is requested, the hear-
ing will be rescheduled for a future
Board meeting and personal notice
will be provided to the applicants
and to all petitioners regarding the
time, date and location.

Contact Eric Gronlund by Feb-

. ruary 24, 2014 at the above Chief

Engineer’s address to request copies

* of the staff report, recommendations,

applicant and Chief Engineer. The

applicant must also file a petition if
opposed to the Chief Engineer’s rec-
ommendation on their applications.

" The Chief Engineer’s address is

“Water Rights Program, Foss Build-
ing. 523 E Capitol, Pierre SD 57501
(605 773-3352)” and the applicant’s
mailing address are given above. A
petition filed by either an interested
person or the applicant must be filed
by February 24, 2014. The peti-
tion may be informal, but shall be
in writing and shall include a state-

applications or other information.
Notice is given to individuals with

disabilities that this hearing is being .

held in a physically accessible place.
Please notify the Department of En-
vironment and Natural Resources at
least 48 hours before the hearing if
you have a disability for which spe-
cial arrangements must be made at
the hearing. The telephone number

for making arrangements is (605) .

773-3352.

Under SDCL 1-26-17(7) no- .
tices must state that “if the amount in

controversy exceeds $2,500.00 or if

a property right may be terminated, '

any party to the contested case may
require the agency to use the Office
of Hearing Examiners by giving no-
tice of the request to the agency no
later than ten days after service of a
notice of hearing issued pursuant to
SDCL 1-26-17.” This is a Notice of
Hcaring. service is being provided
by publication, and the applicable
date to give notice to the Chief En-
gineer is February 24, 2014. How-
ever, since this particular matter is
a water permit application and not
a monetary controversy in excess of

$2,500.00 or termination ot a proper-
ty right the Chief Engineer disputes

. the applicability of this provision

and maintains that the hearing must
be conducted by the Board.

As applicable, the following
provides the legal authority and
Jjurisdiction under which the hear-
ing will be held and the particular
statutes and rules pertaining to this
application: SDCL 1-26-16 thru 1-
26-28; SDCL 46-1-1 thru 46-1-9,
46-1-13 thru 46-1-16; 46-2-3.1, 46-
2-9, 46-2-11, 46-2-17; 46-2A-1 thru
46-2A-12, 46-2A-14, 46-2A-15, 46-
2A-20, 46-2A-21, 46-2A-23; 46-5-

. 1.1, 46-5-2 thru 46-5-26, 46-5-30.2

thru 46-5-30.4, 46-5-31 46-5-32 thru
46-5-34.1, 46-5-38 thru 46-5-39, 46-
5-46, 46-5-47, 46-5-49; 46-6-1 thru
46-6-3.1, 46-6-6.1, 46-6-10, 46-6-
13, 46-6-14, 46-6-21, 46-6-26; and
Board Rules ARSD 74:02:01:01 thru
74:02:01:25.02; 74:02:01:35.01.
Steven M. Pirner, Secretary,
Department of Environment and
Natural Resources.
Published once at an approximate
cost of $147.38
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,2014
Notary Public
My commission expires _11/14/2Q18 . *




NOTICE OF HEARING
ON APPLICATIONS TO
APPROPRIATE WATER
FROM MANAGEMENT
UNITS OF THE UPPER
VERMILLION
MISSOURI AQUIFER

Twenty one applications pro-

posing to appropriate water for ir-

rigation from the Upper Vermillion
Missouri (UVM) aquifer were filed
in 2012 and 2013. The Chief Engi-
neer recommended deferral because
atthe time it was not possible to con-
clude that unappropriated water was
available from the aquifer. Nineteen
of the applications were formally
deferred by the Water Management
Board pending: study of the UVM
aquifer.  Two other applications
(Nos.7690-3 and 7919-3) are cur-
rently public noticed for a March 6,
2014, hearing with @ recommenda-
tion of deferral.

The South Dakota Geologic
Survey (SDGS) conducted work
in 2013 - 2014 which established
new boundaries for the main body
of the aquifer. This work done by
the SDGS has been analyzed by the
Water Rights Program and provides
identifiable geologic and hydrologic
data documenting two boundaries
establishing three management units
within the UVM aquifer. The Water
Rights Program is proposing desig-
nating North, South and West man-
agement units of the UVM aquifer.
Observation well data and a flow
net analysis has been conducted on
each management unit to determine
whether unappropriated water is
available.

All UVM applications are now
scheduled before the Water Manage-
ment Board for consideration. The
Chief Engineer has revised the rec-
ommendation to approval for-those
applications within the boundary of
the South Management Unit and the
West Management Unit. The Chief
Engineer recommends that applica-
tions within the North Management
Unit remain deferred. The report to
the Chief Engineer and the recom-
mendations are available at hitp://
denr.sd.gov/des/wr/pubnotice.aspx
or by contacting the Water Rights
Program at (605) 773-3352.

This notice schedules a hear-
ing before the Water Management
Board beginning at 10:30 AM, on
Thursday, March 6, 2014, in the

Floyd Matthew Training Center, Joe
Foss Building, 523 E Capitol Av-
enue, Pierre SD. Listed below is a
description of each application, the
Chief . Engineer’s recommendation,
and the procedure to file a petition to
intervene in the hearing process.
South Management Unit of the
Upper Vermillion Missouri Aqgai-
fer (Approval Recommendation)

Application No. 7441-3 filed by
Gary E or Julie A Peterson, 45913
299th St. Centerville SD 57014 pro-
poses to appropriate 1.78 cubic feet
of water per second (cfs) from one
well to be approximately 175 feet
deep located in the center of the SE
1/4 Section 8 for irrigation of 140
acres located in the SE 1/4 Section 8;
all in T9SN-R52W.

Application No. 7442-3 filed by
Gary E or Julie A Peterson, 45913
296th St, Centerville SD 57014 pro-
poses to irrigate 40 additional acres.
Water Right No. 5982-3 authorizes
1.64 cubic feet of water per second
(cfs) from one well that is 165 feet

* deep located in the SE 1/4 NW 1/4

Section 17 to irrigate 115 acres lo-
cated in the NW 1/4 Section 17, all
in T9SN-R52W. The application is
propesing to irrigate an additional
40 acres located in the W 1/2 NE
1/4 Section 17-T95N-R52W from
the existing well. This application,
if approved does not authorize any
increase in the developed diversion
rate. The Water Management Board
did authorize a change in the loca-
tion of acres without an increase in
the diversion rate authority or acres
authorized by Water Right No. 5982~
3.

Application No. 7466-3 filed
by Bethel Hagen Trust, ¢/o Bruce
Hagen, 1300 W Murphy Dr. Sioux
Falls SD 57108 proposes to appro-
priate 1.78 cfs from one well to be

approximately 169 feet deep located

in approximate center of the NE 1/4
Section 5 for irrigation of 152 acres
located in the NE 1/4 Section 5; all in
TO6N-R51W.

Application No. 7467-3 filed
by Cleland Hagen Trust, ¢/o Bruce
Hagen, 1300 W Murphy Dr. Sioux
Falls SD 57108 proposes to appro-
priate 1.78 cfs from one well to be
approximately 134 feet deep located
in the approximate center of the NW
174 Section 13 for irrigation of 152
acres located in the NW 1/4 Section
13; all in T97N-R52W.,

Application No. 7600-3 filed
by Michael D Stevens, 28916 458th

Ave, Viborg SD 57070 proposes
to appropriate 3.56 ¢fs from two
wells to be approximately 200 feet
deep located in the NE 1/4 NW 1/4
and the approximate center of the
SW 1/4 Section 12 for irrigation of
180 acres located in the NW 1/4, N
1/2 SW 1/4 Section 12; all in TO6N-
R32W. The applicant is proposing to
locate a pivot in the center of SW 1/4
Section 12 to irrigate the entire SW
1/4. A portion of Water Permit No.
7128-3 held by Paul Shubeck autho-
rizes irrigation of the S 1/2 SW 1/4
Section 12-T96N-R52W.

Application No. 7601-3 filed
by Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes to
appropriate 1.89 cfs from one well
to be approximately 200 feet deep
located in the approximate center of
the NE 1/4 Section 25 to irrigate 132
acres located in the NE {/4 Section
25; all in T97TN-R53W.

Application No. 7603-3 filed
by Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes to
appropriate 1.78 cfs from one well
to' be approximately 150 feet deep
located in the approximate center of
the NE 1/4 Section 33 to irrigate 120
acres located in the NE 1/4 Section
33; all in T97N-R52W. The appli-
cant is requesting a diversion rate
greater than the statutory limit of 1
cfs per 70 acres.

Application No. 7623-3 filed by
Darrell Osborn, 28838 463rd Ave,
Centerville SD 57014 proposes to
appropriate ] 89 cfs from one well to
be approximately 140 feet deep lo-
cated in the SE 1/4 NW /4 Section
24 for irrigation of 140 acres located
inthe NW 1/4, W 1/2 NE 1/4 Section
24; all in T97N-R52W.,

Application No. 7653-3 filed by
Jeremiah Welsh, 29217 460th Ave,
Centerville SO 57014 proposes to
appropriate 1.67 cfs from one well to
be approximately 180 feet deep lo-
cated in the approximate center of
the SW 1/4 Section 8 for irrigation
of 85 acres located in the W [/2 SW
1/4, NE 1/4 SW 1/4 Section 8; all
in T96N-R52W. The applicant is
requesting a diversion rate greater
than the statutory limit of 1 cfs per
70 acres. ‘

Application No. 7690-3 filed by
Tim or David Ostrem, 45924 300 St,
Wakonda SD 57073 proposes to ap-

" propriate 1.78 cfs from one well to

be approximately 50 - 90 feet deep
located in the center of the NE 1/4
Section 29 for irrigation of 160 acres

located in the NE 1/4, E 1/2 NW 1/4
Section 29; all in TO6N-R52W.

Application No. 7900-3 filed
by Leon Thompson, 401 S 11th St,
Beresford SD 57004 proposes to ap-
propriate 1.89 cfs from one well to
be approximately 151 feet deep lo-
cated in the NW 1/4 NE 1/4 Section
6 for irrigation of 136 acres located
in the NE 1/4 Section 6; all in T95N-
RS51W.

Application No. 7919-3 filed by
Larry & Marlene Ericksen, 29859
461st Ave, Centerville SD 57014
proposes to appropriate 1.83 cfs
from one wellto be approximately
75 feet deep located in the approxi-
mate center of the NE 1/4 Section 9
for irrigation of 83.83 acres located
in the NE 1/4 Section 9; all in T95N-
R52W. The applicant is requesting a
diversion rate greater than the statu-
tory limit of [ cfs per 70 acres.

Pursuant to SDCL 46-2A-2, the

Chief Engineer- recommends AP- |
PROVAL of Application Nos. 7441- -

3, 7442-3, 7466-3, 7467-3, 7600-3, ;

7601-3, 7603-3, 7623-3, 7653-3, .
7690-3, 7900-3 and 7919-3 from -

the Scuth Management Unit of the !

Upper Vermillion Missouri Aquifer |

because 1) vnappropriated water is

available, 2) existing rights will not

be unlawfully impaired, 3) it is a
beneficial use of water, and 4) it is in
the public interest,

North Management Unit of the
Upper Vermillion Missouri Aqui-
fer (Deferral Recommendation)

Application No. 7452-3 filed by
Jerome Hult, 45958 Hwy 18, Davis
SD 57021 proposes to appropriate
1.78 cfs from one well to be approxi-
mately 190 feet deep located in SW
1/4 NE 1/4 Section 32 for irrigation
of 110 acres located in the W 1/2
NE 1/4, SE 1/4 NE 1/4 Section 32;
all in T98N-R52W. The applicant
is requesting a diversion rate greater
than the statutory limit of | cfs per
70 acres.

Application No. 7468-3 filed
by Cleland Hagen Trust, c/o Bruce
Hagen, 1300 W Murphy Dr. Sioux
Falls SD 57108 proposes to appro-
priate 1.78 cfs from one well ap-
proximately 134 feet deep located in
the approximate center of the NE [/4
Section 26 for irrigation of 152 acres
located in the NE 1/4 Section 26; all
in T98N-R52W.

Application No. 7558-3 filed
by Cleland Trust, 38736 Nasturtium
Way, Palm Desert CA 92211 has
filed an application for a water per-



mit to appropriate 1.78 cfs from one
well to be approximately 275 feet
deep located in the approximate cen-
ter between the NW 1/4 and the SW
1/4 Section 1 for irigation of 120
acres located in the N [/2 SW 1/4, 8
1/2 NW /4 Section 1; all in T98N-
R52ZW.

Application No. 7587-3 filed by
Paul Petersen, 45610 282nd St, Hur-
ley SD 57036 proposes to appropri-
ate 1.78 cfs from one well to be ap-
proximately 100 feet deep located in
the approximate center of the SE 1/4
Section 10 for irrigation of 160 acres
located in the SW 1/4 Section 10; all
in T98N-R53W.

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends con-
tinuing DEFERRAL of Application
Nos. 7452-3, 7468-3, 7558-3 and
7587-3 from the North Manage-
ment Unit of the Upper Vermiltion
Missouri Aquifer until information
is available to determine if there is

reasonable probability that there is

unappropriated water available for
the applicant’s proposed use. Pursu-
ant to SDCL 46-2A-9, a penmit to ap-
propriate water may be issned only if
there is a reasonable probability that
unappropriated water is available.
West Management Unit of the Up-
ser Vermillion Missouri Aguifer
{Approval Recommendation)
Application No. 7535-3 filed by
Donaid D Benson, 45067 234th St,
Hurley SD 57036 proposes to appro-
priate 1.78 cfs from one well to be
approximately 220 feet deep located
in the SW 1/4 NW 1/4 Section 30
for irrigation of 65 acres located in
the N'W 1/4 Section 3(; all in T98N-
R53W. The applicant is requesting a
diversion rate greater than the statu-
tory limit of 1 cfs per 70 acres.
Application No. 7588-3 filed by
Paul Petersen, 45610 282nd St, Hur-
ley 8D 57036 proposes to appro-
priate 1.78 cfs from one well to be
approximately 145 feet deep located
in the approximate center of the SW
1/4 Section 19 to irrigate 160 acres
located in the SW 1/4 Section 19; all
in TOSN-R53W. ,
Application No. 7602-3 filed
by Michael D Stevens, 28916 458th
Ave, Viborg SD 57070 proposes to
appropriate 1.89 cfs from one well to
be approximately 140 feet deep lo-
cated in the approximate center be-
tween the NW 1/4 and the NE 1/4
Section 34 for irrigation of 132 acres

continued on pg 19

located in the E 1/2 NW 1/4 and
the W 1/2 NE 1/4 Section 34; all in
TO9TN-R53W.

Application No. 7633-3 filed by
Brad Farrar, 28795 452nd Ave, Vi-
borg SD 57070 preposes to appro-
priate 1.78 cfs from one well to be
approximately 205 feet deep located
in the center of the SW 1/4 Section
32 for irrigation of 152 acres locat-
ed in the SW 1/4 Section 32; all in
TO8N-R53W.

Application No. 7715-3 filed by

" Allen Vannorsdel, 45515 288th St,

Viborg SD 57070 proposes to ap-
propriate 2.22 cfs from one well to
be approximately 160 feet deep lo-
cated in the center of the SW 1/4
Section 16 for irrigation of 156 acres
located in the SW 1/4 Section 16; all
in T97TN-R53W.

Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends AP-

~ PROVAL of Application Nos. 7535-

3,7588-3,7602-3,7633-3 and 7715-
3 from the West Management Unit

! of the Upper Vermillion Missouri

_ Aquifer because 1) unappropriated

water is available, 2) existing rights
will not be unlawfully impaired, 3) it
is a beneficial use of water, and 4) it

! is in the public interest.

SDCL 46-2A-4(10) provides
that “if the applicant does not con-
test the recommendation of the Chief
Engineer and no petition to oppose
a specific application is received,
the Chief Engineer shall act on the
application pursuani ‘to the Chief
Engineer’s recommendation and

| no hearing may be held before the

|

board, unless the Chief Engineer
makes a finding that an application,
even if uncontested, presents impor-
tant issues of public policy or public
interest that should be heard by the
board.” In this case, the Chief En-
gineer finds that these applications
present important issues of public
interest that should be heard.

The Water Management Board
will consider these applications be-
ginning at 10:30 AM. on Thursday,
March 6,2014,in the Matthew Train-
ing Center, Joe Foss Building, 523 E.
Capitol Ave. Plerre SD. The agenda
time is an estimate. The Chief En-
gineer’s recommendations are not
final or binding upon the Board. The
Board is authorized to 1) approve, 2}
approve with qualifications, 3) defer,
or 4) deny these applications based
on the facts presented at the public
hearing.

Any interested person who in-
tends to participate in the hearing
shall file a petition to oppose or sup-
port specific applications and the pe-
tition shall be filed with BOTH the

applicant and Chief Engineer. The
applicant must also file a petition if
opposed to the Chief Engineer’s rec-
ommendation on their applications.
The Chief Engineer’s address is
. “Water Rights Program, Foss Build-
:ing, 523 E Capitol, Pierre SD 57501
(605 773-3352)” and the applicant’s
-mailing address are given above. A
petition filed by either an interested
person or the applicant must be filed
by February 24, 2014. The peti-
tion may be informal, but shall be
;in writing and shall include a state-
ment describing the petitioner’s in-
‘terest in any of the applications, the
‘petitioner’s reasons for opposing or
supporting specific applications, and
the signature and mailing address of

the petitioner or the petitioner’s legal
counsel, if legal counsel is obtained.
The party that previously petitioned
as an intervener retains party status.
' The hearing is an adversary proceed-
ing and any party has the right to

represented by a lawyer. These and
other due process rights will be for-
feited if they are not exercised at the
hearing and decisions of the Board
may be appealed to the Circuit Court
and State Supreme Court as provided
by law.

The March 6, 2014, hearing
date will be automatically delayed
for at least 20 days upon written re-
| quest to the Chief Engineer from the

applicant or any person who has filed
a petition to oppose or support of an
above listed application. The request
for an automatic delay must be filed
by February 24, 2014. If an auto-
matic delay is requested, the hear-
. ing will be rescheduled for a future
Board meeting and personal notice
will be provided to the applicants
tand to all petitioners regarding the
i time, date and location.
Contact Eric Gronlund by Feb-
.ruary 24, 2014 at the above Chief
‘Engineer’s address to request copies
of the staff report, recommendations,
applications or other information.
Notice is given tc individuals with
disabilities that this hearing is being
held in a physically accessible place.
Please notify the Department of En-
vironment and Natural Resources at
least 48 hours before the hearing if
you have a disability for which spe-
cial arrangements must be made at
the hearing. The telephone number
for making arrangements is (605)
773-3352.

be present at the hearing and to be -

- application:

Under SDCL 1-26-17(7) no-
tices must state that “if the amount in
controversy exceeds $2,500.00 or if
a property right may be terminated,
any party to the contested case may
require the agency to use the Office
of Hearing Examiners by giving no-
tice of the request to the agency no
later than ten days after service of a
notice of hearing issued pursuant to
SDCL 1-26-17." This is a Notice of
Hearing, service is being provided
by publication, and the applicable
date to give notice to the Chief En-
gineer is February 24, 2014. How-
ever, since this particular matter is
a water permit application and not
a monetary controversy in excess of
$2,500.00 or termination of a proper-
ty right the Chief Engineer disputes
the applicability of this provision
and maintains that the hearing must
be conducted by the Board.

As applicable, the following
provides the legal authority and
jurisdiction under which the hear-
ing will be held and the particular
statutes and rules pertaining to this
SDCL 1-26-16 thru
1-26-28; SDCL 46-1-1 thru 46-1-9,

" 46-1-13 thru 46-1-16; 46-2-3.1, 46-

2-9,46-2-11, 46-2-17; 46-2A-1 thru
A6-2A-12, 46-2A-14, 46-2A-153, 46-
2A-20, 46-2A-21, 46-2A-23; 46-5-
1.1, 46-5-2 thru 46-5-26, 46-5-30.2
thru 46-5-30.4,46-5-31 46-5-32 thru
46-5-34.1, 46-5-38 thru 46-5-39, 46- -
5-46, 46-5-47, 46-5-49; 46-6-1 thru
46-6-3.1, 46-6-6.1, 46-6-10, 46-6-
13, 46-6-14, 46-6-21, 46-6-26; and
Board Rules ARSD 74:02:01:01 thru
74:02:01:25.02; 74:02:01:35.01.
Steven M. Pirner, Secretary,
Department of Environment and
Natural Resources.
Published once at an approximate
cost of $147 38.



February 18, 2014 PAYMENT REQUEST FORM

PAYEE: Argus Leader FROM: DENR Water Rights Program
PO Box 677349 523 E. Capitol Ave
Dallas TX 75267-7349 Pierre, SD 57501-3181

DESCRIPTION OF SERVICE, PRODUCE OR TRANSFER

Notice of Hearing for UVM Aquifer permits # 1435497

AMOUNT: $392.57

FUNDING SOURCE:
GENERAL: X FEDERAL:
OTHER :

COMMENTS :

AUTHORIZATiON W }MM A A &—¥

I declare and affirm under the penalties of perjury that this claim is
in all things, true and correct. I further agree to comply with the
provisions of the Civil Rights Act of 1964 and regulations issued
thereunder relating to nondiscrimination in federal assisted programs.



February 19, 2014 PAYMENT REQUEST FORM

PAYEE: Dailily Press & Dakotan FROM: DENR Water Rights Program
319 Walrnut 523 E. Capitol Ave
Yankton SD 57078 Pierre, SD 57501-3181

DESCRIPTION OF SERVICE, PRODUCE OR TRANSFER

Public notice for UVM hearing

AMOUNT: $190.99

FUNDING SOURCE :
GENERAL: X FEDERAL:
OTHER:

COMMENTS :

AUTHORIZATION: Qﬂﬂ‘j %ZMMJ P =191y

I declare and affirm under the penalties of perjury that this claim is
in all things, true and correct. I further agree to comply with the
provisions of the Civil Rights Act of 1964 and regulations issued
thereunder relating to nondiscrimination in federal assisted programs.



February 21, 2014 PAYMENT REQUEST FORM

PAYEE: Plain Talk FROM: DENR Water Rights Program
201 W Cherry st 523 E. Capitol Ave
Vermillion SD 57069 Pierre, SD 57501-3181

DESCRIPTION OF SERVICE, PRODUCE OR TRANSFER

Public notice for UVM hearing

AMOUNT: $190.99

FUNDING SOURCE:
GENERAL: X . FEDERAL:
OTHER :

COMMENTS :

AUTHORIZATION: W%ﬁ/‘m QA -~y

I declare and affirm under the penalties of perjury that this claim is
in all things, true and correct. I further agree to comply with the
provisions of the Civil Rights Act of 1964 and regulations issued
thereunder relating to nondiscrimination in federal assisted programs.



February 21, 2014 PAYMENT REQUEST FORM

PAYEE: Lennox Independent FROM: DENR Water Rights Program
PO Box 76 _ 523 E. Capitol Ave
Lennox SD 57039 Pierre, SD 57501-3181

DESCRIPTION OF SERVICE, PRODUCE OR TRANSFER

Public notice for UVM hearing #2286

AMOUNT: $159.25

FUNDING SOURCE:
GENERAL: X FEDERAL:
OTHER:

COMMENTS :

AUTHORIZATION: w %ﬁ/v%uuam R -2~y

I declare and affirm under the penalties of perjury that this claim is
in all things, true and correct. I further agree to comply with the
provisions of the Civil Rights Act of 1964 and regulations issued
thereunder relating to nondiscrimination in federal assisted programs.



February 24, 2014 PAYMENT REQUEST FORM

PAYEE: New Century Press (New Era) FROM: DENR Water Rights Program
PO Box 2?7 523 E. Capitol Ave

DESCRIPTION OF SERVICE, PRODUCE OR TRANSFER

Public notice for UVM hearing # 5760

AMOUNT: $160.53

FUNDING SOQURCE:
GENERAL: X FEDERAL:
OTHER:

COMMENTS :

AUTHORIZATION: %ﬂj%&/&‘}w - A-2yay

T declare and affirm under the penalties of perjury that this claim is
in all things, true and correct. I further agree to comply with the
provisions of the Civil Rights Act of 1964 and regulations issued
thereunder relating to nondiscrimination in federal assisted programs.



March 4, 2014 PAYMENT REQUEST FORM

PAYEE: Star Publishing FROM: DENR Water Rights Program
PO Box H 523 E. Capitol Ave
Centerville SD 57014 Pierre, SD 57501-3181

DESCRIPTION OF SERVICE, PRODUCE OR TRANSFER

Public notice for UVM hearing--Viborg & Centerville papers
#'s02132245 & 0212260 ($147.38 each)

AMOUNT: $294.76

FUNDING SOURCE:
GENERAL: X FEDERAL:
OTHER:

COMMENTS :

AUTHORIZATION: %/ ‘ Bl o

I declare and affirm under the penalties of perjury that this claim is
in all things, true and correct. I further agree to comply with the
provisions of the Civil Rights Act of 1964 and regulations issued
thereunder relating to nondiscrimination in federal assisted programs.



DEPARTMENT OF ENVIRONMENT
ﬁw@@@ and NATURAL RESOURCES
' JOE FOSS BUILDING
523 EAST CAPITOL
/ PIERRE, SOUTH DAKOTA 57501-3182

e Fces. GRew Pues. denr.sd.gov

February 10, 2014

NOTICE

TO: A. Jason Rumpca, 103 N 3™ Street, Beresford SD 57004
Donald McCarty, PO Box 78, Brookings SD 57006
Gary or Julie Peterson, 45913 299 Street, Centerville SD 57014
Jerome Hult, 45958 Hwy 18, Davis SD 57021
Donald Benson, 45067 284" Street, Hurley SD 57036
Jeremiah Welsh, 29217 460" Avenue, Centerville SD 57014
Brad Farrar, 28795 452™ Avenue, Viborg SD 57070
Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014
Michael D Stevens, 28916 458™ Avenue, Viborg SD 57070
Paul Peterson, 45610 282™ Street, Hurley SD 57036
Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108
Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211
Allen Vannorsdel, 45515 288" Street, Viborg SD 57070
Leon Thompson, 401 S 11" Street, Beresford SD 57004
Tim or David Ostrem, 45924 300 St, Wakonda SD 57073
Larry and Marlene Erickson, 29859 461% Avenue, Centerville SD 57014

g

N
N

FROM: Jeanne Goodman, Chief
Water Rights Program

SUBJECT:  Scheduling Hearing before Water Management Board on Deferred Applications for Irrigation
from the Upper Vermillion Missouri Aquifer

Twenty one applications proposing to appropriate water for irrigation from the Upper Vermillion Missouri
(UVM) aquifer were filed between the fall of 2012 through 2013, The Chief Engineer recommended
deferral of the applications because at the time it was not possible to conclude that unappropriated water is
available from the aquifer. Nineteen of the applications have been formally deferred by the Water
Management Board until study of the UVM aquifer is completed. Two other applications (Nos.7690-3 and
7919-3) are currently public noticed for a March 6, 2014, hearing with a recommendation of deferral.

The South Dakota Geologic Survey (SDGS) conducted work in 2013 and early 2014 which established new
boundaries for the main body of the aquifer. This work done by the SDGS has been analyzed by the Water
Rights Program and provides identifiable geclogic and hydrologic data documenting two boundaries which if
implemented, establish three management units within the UVM aquifer. The Water Rights Program is
proposing designating North, South and West Management Units of the UVM aquifer. Each management
unit was analyzed to determine the availability of unappropriated water. Enclosed is the staff report to the



Chief Engineer that provides 1) the basis for designation of the three management units, and 2) an evaluation
of water availability for each unit.

The Chief Engineer has revised the recommendation to approval for those applications within the boundary
of the South Management Unit and West Management Unit. Attached is a table that provides a listing of the
proposed applications, the applicant and the management location where each application is located.

Revised recommendations are enclosed to each applicant specific to the applications they have pending. For
those applicants in the North Management Unit, the original recommendation for deferral remains in place.
Those desiring to view all the revised recommendations may find them on-line at
http://denr.sd.gov/des/wr/pubnotice.aspx.

This notice schedules a hearing before the Water Management Board on these applications beginning at
10:30 AM, on Thursday, March 6, 2014, in the Floyd Matthew Training Center, Joe Foss-Building, 523 E
Capitol Avenue, Pierre SD. The agenda time is an estimate and may be delayed due to prior agenda items.

A notice of hearing on the apphcat1ons setting forth the management unit boundarles the Chief Engineer’s
revised recommendations, and scheduling a March 6™ hearing before the Water Management Board will be
published the week of February 10, 2014, in accordance with SDCL 46-2A-4. Enclosed is the public notice.

If you have any questions regarding the report, revised recommendation, public notice or the water
permitting process, please contact Eric Gronlund or Ken Buhler at (605) 773-3352.

Enclosures

c: Diane Best, Assistant Attorey General
Ann Mines, Assistant Attorney General



Pending Applications from the Upper Vermillion Missouri Aquifer Designated by Management Units

West M’anageme'n't Unit-%_recommend for approval

North Management Unit — recommend continued deferral

South Management Unit — recommend for approval

Permit |Applicant Management Unit of | CFS Well Location Acres Acre Location
No. UVM Aquifer
7535-3 |Donald Benson . West | 1.78 SWi NW% Sec. 30, T9OSN-R53W 1 65 NWY% Sec. 30, T98N-R53W
7588-3 |Paul Peterson ‘West 1178 | SW¥ Sec. 19, T98N-R53W. 160 SW Sec. 19, T98N-R53W
| 7602-3 |Michael Stevens West 118 | Between NW'% & NEY Sec. 34, T97N~R53W 132 E/sNWY%, W/ANEY: Sec. 34, TOTN-R53W
7633-3 |Brad Farrar J West 1.78 | SW¥% Sec. 32, T98N-R53W 152 SWY% Sec. 32, T98N-R53W
7715-3 |Allen Vannorsdel West 2222 SW % Section 16, T97N- R53W 1 156 SW U Sec. 16, T97N-R53W
7452-3 lerome Hult North 1.78 SWYNEY: Sec. 32, T98N-R52W 110 WVANEY,SEXNEY Sec. 32, T98N-R52W
7468-3 [Cleland Hagen Trust North 1.78 NEY Sec. 26, T98N-R52W 152 NEY Sec. 26, T98N-R52W
7558-3 |Cleland Hagen Trust North 1.78 Between NW & SWY Sec. 1, T98N-R52W 120 NLESWi, S/aNW Y Sec. 1, T9SN-R52W
7587-3 |Paul Peterson North 1.78 SE% Sec. 10, TO8N-R53W 160 SW¥ Sec. 10, T98N-R53W
7441-3 |Gary/Julie Peterson South 1.79 SEl Sec. 8, T95SN-R52W 140 SE' Sec. 8, T95SN-R52W
7442-3 |Gary/Julie Peterson South no add’l | NW¥% Sec. 17, T9SN-R52W 40 Wi NEV Sec. 17, TOSN-R52W
7466-3 [Bethel Hagen Trust South 1.78 NEY Sec. 5, T9SN-R51W 152 NEY Sec. 5, T96N-RS1W
7467-3 |Cleland Hagen Trust South 1.78 NWY% Sec. 13, TOTN-R52W 152 NW¥ Sec. 13, TOTN-R52W
7600-3 [Michael Stevens South 3.56 NELNWY & SW% Sec. 12, TO6N-R52W (2 wells) | 180 NW¥, NY2SW'i Sec. 12, T96N-R52W
7601-3 |Michael Stevens South 1.89 NEY Sec. 25, T-97N-R53W 132 NEY% Sec. 25, T97TN-R53W
7603-3 [Michael Stevens South 1.78 NEY Sec. 33, T97N-R52W 120 NE% Sec. 33, T97N-R52W
7623-3 |Darrel Osborn South 1.89 SEV4NW'Y Sec. 24, T9TN-R52W 140 NWY%, W/ANEY Sec 24, T97N-R52W
7653-3 |leremiah Welsh South 1.67 SW¥ Sec. 8, TO6N-R52W 85 WaSWha, NEXASWY Sec. 8, TO6N-R52W
7690-3 [Tim/David Ostrem South 1.78 NEY Sec. 29, T96N-R52W 160 NE% Sec. 29, T9SN-R52W
7900-3 |Leon Thompson South 1.89 NWENEY Sec.6, T9SN-R51W 136 NEY Sec. 6, T9SN-R51W
7919-3 |Larry/Marlene Erickson South 1.83 NEY Sec. 9, TOSN-R52W 83.83 NEY Sec. 9, TOSN-R52W




CERTIFICATION

I hereby certify that on February 11, 2014, I have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelope(s) containing a Notice
dated February 11, 2014 regarding scheduling a hearing in the matter of Water Right Permit
Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7535-3, 7467-3, 7468-3, 7558-3, 7587-3, 7588-3,
7600-3, 7601-3, 7602-3, 7603-3, 7623-3, 7633-3, 7653-3, 7690-3, 7715-3, 7900-3, and 7919-
3 as set forth below:

A. Jason Rumpca, 103 N 3" Street, Beresford SD 57004

Donald McCarty, PO Box 78, Brookings SD 57006

Gary or Julie Peterson, 45913 299" Street, Centerville SD 57014
Jerome Hult, 45958 Hwy 18, Davis SD 57021

Donald Benson, 45067 284" Street, Hurley SD 57036

Jeremiah Welsh, 29217 460™ Avenue, Centerville SD 57014

Brad Farrar, 28795 452™ Avenue, Viborg SD 57070

Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014

Michael D Stevens, 28916 458" Avenue, Viborg SD 57070

Paul Peterson, 45610 282" Street, Hurley SD 57036

Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108

Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211

Allen Vannorsdel, 45515 288™ Street, Viborg SD 57070

Leon Thompson, 401 S 11" Street, Beresford SD 57004

Tim or David Ostrem, 45924 300 St, Wakonda SD 57073

Larry and Marlene Erickson, 29859 461% Avenue, Centerville SD 57014
Diane Best, Assistant Attorney General, 317 N Main Ave, Sioux Falls SD 57104

Sent Interoffice to:
Ann Mines, Assistant Attorney General, 1302 E Hwy 14, Suite 1, Pierre SD 57501

AN T i

Gail Jacobgon |
Secretary/Water Rights

STATE OF SOUTH DAKOTA )

) SS
COUNTY OF HUGHES )
¥47
Sworn to, before me, this // day of M% ,20 /74 .

Mlron ZEnlaake
Karen Schlaak
Notary Public

My Commission expires April 1, 2019

O —

1

M KAREN SCHLAAK ¢y ]
NOTARY PUBLIC N
l% State of South Dakota ™ {

e =




DEPARTMENT OF ENVIRONMENT
ﬁiﬂ@ﬁ@ and NATURAL RESOURCES
: JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

Crea s hewucs. . denr.sd.gov

March 17, 2014

NOTICE

TO: A. Jason Rumpca, 103 N 3™ Street, Beresford SD 57004
Donald McCarty, PO Box 78, Brookings SD 57006
Gary or Julie Peterson, 45913 299" Street, Centerville SD 57014
Jerome Hult, 45958 Hwy 18, Davis SD 57021
Donald Benson, 45067 284" Street, Hurley SD 57036
Jeremiah Welsh, 29217 460™ Avenue, Centerville SD 57014,
Brad Farrar, 28795 452" Avenue, Viborg SD 57070
Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014
Michael D Stevens, 28916 458" Avenue, Viborg SD 57070
Paul Peterson, 45610 282™ Street, Hurley SD 57036
Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108
Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211
Allen Vannorsdel, 45515 288" Street, Viborg SD 57070
Leon Thompson, 401 S 11™ Street, Beresford SD 57004
Tim or David Ostrem, 45924 300 St, Wakonda SD 57073
Larry and Marlene Erickson, 29859 461% Avenue, Centerville SD 57014

FROM: eanne Goodman, Chief Engineer éf’wW

Water Rights Program
SUBJECT: Order

This is to notify applicants of the Water Management Board’s Order in the matter of water permit
applications from the Upper Vermillion Missouri Aquifer considered at hearing before the Water
Management Board on March 6, 2014.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts to the extent that
they constitute final agency decisions. Any appeals from decisions of the South Dakota Water Management

Board must be filed within thirty days of this notice and be in accordance with procedures established in
SDCL 1-26-31.

Enclosure
c: Jeff Hallem, Assistant Attorney General

Diane Best, Assistant Attorney General
Ann Mines, Assistant Attorney General



RECEIVED
MAR 14 2014

WATEgGFgGHTS
STATE OF SOUTH DAKOTA AM

SOUTH DAKOTA WATER MANAGEMENT BOARD

WATER PERMIT APPLICATION NOS. )
7441-3 & 7442-3(GARY OR JULIE )
PETERSON); 7452-3 (JEROME HULT); )
7466-3 (BETHEL HAGEN TRUST); )
7467-3 & 7468-3 (CLELAND HAGEN ) FINAL ORDER
TRUST); 7535-3( DONALD D )
BENSON); 7558-3 (CLELAND HAGEN )
TRUST); 7587-3 & 7588-3 (PAUL )
PETERSEN); 7600-3, 7601-3, 7602-3 )
& 7603-3 (MICHAEL D. STEVENS); )
7623-3 (DARRELL OSBORN]; )
7633-3(BRAD FARRAR); 7653-3 )
(JEREMIAH WELSH); 7690-3 (TIM OR )
' DAVID OSTREM); 7715-3 (ALLEN )
VANNORSDEL); 7900-3 (LEON )
. THOMPSON); and 7919-3 (LARRY AND )
MARLENE ERICKSON) )

- P ey LR SAL L Lt

Hcaﬁﬁg on the above entiﬂed applicé‘éil)ﬁé v-\;as held _E)n Malfch'6, 2014
before Board members Jim Hutmacher, Rodney Freeﬁm, Tirﬁ Bjorl%, Chad
Comes (Chairman), Everett Hoyt, and Leo Holzbauer pursuant to Notice dated
February 10, 2014 . No applicants were present. At the hearing the
Department of Natural Resources Water Rights Program presented evidence
and argument for the Board’s consideration.

The Board, having considered the testimony, exhibits and legal argument
and all records and documents on ﬁle and having entered its oral decision and
ruhngs on the partles submlssmns’ ngvy gntiefrs 1t§ ‘mlmg as follbws N

1. The Board mcomorétes ;che Ken Buhler report d’ayted February; 1

2014,asf1ts Findings of Fact.



2. The Board finds that the Upper Vermillion Missouri aquifer should
be divided into three management units as presented in the Buhler report; and
hereby adopts this finding for purposes of these and future water permit
applications.

3. The Board concludes, with respect to the South and West
‘Management Units, that the legal standard has been met to grant water permits
under SDCL §§ 46-2A-9 and 46-6-3.1.

4. With respect to the North Management Unit, there is insufficient
evidence to determine, with a reasonable probability, whether the withdrawals
would exceed recharge if the permits were granted. Additional study is
warranted.

& 3. The Board hereby grants all permits to the Applicants from the West
angl South Units as recommended by the Chief Engineer on February 7, 2014,
except that the acre feet limitation on permits 7603-3, 7535-3, 7653-3, and
7919-3 may not exceed 2 acre feet of water per acre per year. The permit
applications granted are: 7441-3 & 7442-3(Gary or Julie Peterson); 7466-3
(Bethel Hagen Trust); 7467-3 (Cleland Hagen Trust); 7535-3( Donald D. Benson);
7588-3 (Paul Peterson); 7600-3, 7601-3, 7602-3 & 7603-3 (Michael D. Stevens);
7623-3 (Darrell Osborn);7633-3(Brad Farrar); 7653-3(Jeremiah Welsh); 7690-3
(Tim or David Ostrem); 7715-3 (Allen Vannorsdel); 7900-3 (Leon Thompson); and
7919-3 (Larry and Marlene Erickson)

6. The Board further defers permits 7452-3 (Jerome Hult), 7468-3

(Cleland Hagen Trust), 7558-3(Cleland Hagen Trust), and 7587-3 (Paul Peterson)



from the North Management Unit of the Upper Vermillion Missouri Aquifer for
one year. This ruling on these 4 permits is not final; DENR is directed to notice
this matter after one year. Accordingly, the applications, if ultimately granted,

would hold priority dates relating back to the date of application under SDCL §

46-2A-15.
Dated this Zoﬂl day of March, 2014.

BY THE BOARD:

el B (s
Chad Comes, Chairman
South Dakota Water Management Board




CERTIFICATION

I hereby certify that on March 17, 2014, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated March 17, 2014, regarding the
order in the matter of Water Right Permit Application Nos. 7441-3, 7442-3, 7452-3, 7466-3, 7535-3, 7467-
3, 7468-3, 7558-3, 7587-3, 7588-3, 7600-3, 7601-3, 7602-3, 7603-3, 7623-3, 7633-3, 7653-3, 7715-3, 7900-
3, 7690-3 and 7919-3 as set forth below:

A. Jason Rumpca, 103 N 3™ Street, Beresford SD 57004

Donald McCarty, PO Box 78, Brookings SD 57006

Jerome Hult, 45958 Hwy 18, Davis SD 57021

Donald Benson, 45067 284% Street, Hurley SD 57036

Jeremiah Welsh, 29217 460™ Avenue, Centerville SD 57014

Brad Farrar, 28795 452™ Avenue, Viborg SD 57070

Darrell Osborn, 28838 463™ Avenue, Centerville SD 57014

Michael D Stevens, 28916 458" Avenue, Viborg SD 57070

Paul Peterson, 45610 282" Street, Hurley SD 57036

Dr Bruce Hagen, 1300 W Murphy Drive, Sioux Falls SD 57108

Dr Bruce Hagen, 38736 Nasturtium Way, Palm Desert, CA 92211

Allen Vannorsdel, 45515 288" Street, Viborg SD 57070

Leon Thompson, 401 S 11% Street, Beresford SD 57004

Tim or David Ostrem, 45924 300 St, Wakonda SD 57073

Larry and Marlene Erickson, 29859 461% Avenue, Centerville SD 57014
Diane Best, Assistant Attorney General, 317 N Main Avenue, Sioux Falls SD 57104

Sent Interoffice to: ‘
Jeff Hallem, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501
Ann Mines, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Gail Jacobson
Water Rights Prograrn DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this /7*” day of March, 2014.

Kien /JW
Karen Schliaak
Notary Public
My Commission expires April 1, 2019
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RECEIPT

~ WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Date Vi VA 20 _14
RECEIVEDOF Jason R Knutson 45935 292nd St Centerville Sd 57014
The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. to Appropriatc Water, to construct

and to put water to beneficial use -
Fee for Application for Permit No. to Appropriatc Water for Future use
Fee to retain Future Use Permit No. after period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water License No.
Fec for Filing Transfer Form 7441-3 50 (00
Fee for
Fee for Issuing New Well Driller’s License No. for C.Y.
Fee for Renewal of Well Driller’s License No, for C.Y.
Fee for Issuing Well Pump Instalier’s License No. - forC.Y.
Fee for Renewal of Well Pump Installer’s License No. for C.Y.

{Any Other Work Provided by Law) TOTAL 50 00

No. 06786 By

Chiiet’ Engincer



RECEIVED

MAR 14 2014
SD EForm - 0495LD V2 NOTICE OF TRANSFER OF OWNERSHIP Wﬁgggg&gws
For assistance call (605) 773-3352
Mail to: PMB 2020
DENR - Water Righis Program : . 7 - B
523 E Capitol Ave Water Right/Permst No. —--———-————£/ 7/
Pierre, SD 57501-3182 Date:. S-/2-/%
I/'We request that Water Right/Permit No. 74 é// "S5 formerly owned by:
GCoary E, or JTale A, Petecrson be transferred to:
New Owner Name: Jason or //rf/f(”l’ %ﬁbﬂ%c“\
Address: 45 g 35 29244, S,
City, State, Zip Covitery. Jle 50 5792/  Telephone No, a5 30 /723

Title to the following described land(s)/property has been transfenred as described above:

SEYy Sec.8 -95-52

JHO acrts

1 understand that the validity of Water Right/Permit No. 7 é/é//n-? has not been determined by this
transfer action. If T have any questions on validity, 1 understand that only the Water Management Board
has the authority to determine if a water right/permit is valid (see note below.)

You are requested to file this "Notice of Transfer” in the appropriate file with the Water Rights Program.
as evidence of the change of ownership.

A fee of Fifty Dollars ($50.60) is included to cover the filing fee as required by SDCL 46-2-13.
Jasehr /Z na Fz0n

Y ;z; : %"”'Z:" . the new owner. certify that the above information

is tge’and correct.

Py

(signed by new owner)

NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has expired.
Once a water pernit is developed and the water used, the permit becomes a right. A water right may be
lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.

2009-07



DEPARTMENT OF ENVIRONMENT
jﬁ\: and NATURAL RESOURCES
' JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKQOTA 57501-3182

denr.sd.gov

GAear s Eneny Puaces

APR 11 2014

Jason R. Knufson
45935 202 St
Centerville SD 57014

Dear Mr. Knutson:

Enclosed is Water Permit No. 7441-3 authorizing construction of your water diversion system and
beneficial use of the water, not exceeding the limits as specified in the Water Permit.

Also enclosed is receipt for payment of the Notice of Transfer of Ownership filed March 14, 2014.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use.
An investigation can then be scheduled so the water license may be issued, thus completing the

acquisition of a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

Sincerely,

;é%ne Goodman, Chief Engineer

Water Rights Program
(605) 773-3352

enclosures



T3
DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

January 16, 2015
NOTICE

TO: JASON OR ALICIA KNUTSON, 45935 292ND ST, CENTERVILLE, SD 57014

FROM: Ron Duvall, Natural Resources Engineer :
for Garland Erbele, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2014 Irrigation Questionnaires

Our records indicate your 2014 Irrigation Questionnaires have not been submitted. The request for the
Questionnaires was dated October 17, 2014. The Water Management Board has directed that owners of water
permits who have not submitted the 2014 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 3948-3 should be amended to
require the Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 7441-3 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at 10:00 am, March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building,
523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL 46-1-12, 46-1-14, 46-2-9, 46-2-11
and 46-2-17. These are contested case hearings pursuant to Chapter 1-26. According to SDCIL. 46-1-12, the
Board may suspend a permit for a period of up to one year for the first violation of a permit qualification or up
to three years for a second violation, or cancel a permit for a third violation. Following the hearing, the Water
Management Board can: ~

1. Suspend or cancel Permit No(s) 7441-3 in accordance with applicable provisions of SDCL 46-1-12;
2.  Amend Permit No(s) 3948-3 to require the Irrigation Water Use Questionnaire to be submitted each year;
3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaire(s) is (are) received in this office before the March 4, 2015 hearing you will no longer be in
violation of your permit and your name will be removed from the Board agenda. Enclosed are additional
questionnaire(s) for your use. If you have questions or need assistance, please contact Genny McMath at (605)
773-3352 or email at genny.mcmath@state.sd.us. If you prefer, you can complete the questionnaire online at the
following link: http://denr.sd.gov/iq.aspx

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605;773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.



My -3

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182

January 23, 2015

3948-3
7441-3

Jason & Alicia Knutson
45935 292™ St
Centerville SD 57014

Dear Mr. & Mrs. Knutson:

I am writing to acknowledge receipt of your 2014 irrigation questionnaires.

You may disregard the January 16, 2015, “Notice” conceming reporting requirements for Water
Right No. 3948-3 and Water Permit No. 7441-3.  The information was received in our office
prior to the Water Management Board meeting and your name has been deleted from the agenda.
If you have any questions, please contact me.

Sincerely,

SN

Genny McMath

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us



L3

SOUTH DAKOTA WATER WELL COMPLETION REPORT

SD EForm - 1621LD V1

11-02
Location SW %4 SE % Sec 8 Twp 95N Rg52W| wellowner: JASON KNUTSON
Business Name:
County CLAY North Address: 45868 292ND ST
T T . -
Please mark well : | City, State, zip: CENTERVILLE sD 57014
location with an “X" _____: _________ |
E i WELL LOG: DEPTH
W : ; E FORMATION FROM TO
; g TOP SOIL 0 2
_____ i____d____.i____. CLAY 2 68
! X ’ SAND/ GRAVEL 68 180
Well Completion Date ' -
5-15-2015 K———1 Mile —
Distance to nearest potential poliution source (septic tank, abandoned well, feed lot, etc.)?
3,000.0 it from SEPTIC TANK (identify source)
PROPOSED USE:
. Domestic/Stock Municipal Business Test holes
Irrigation Industrial Institutionat Monitoring welll sTATIC WATER LEVEL 61.0 reer
METHOD OF DRILLING: I Bl . ,
REVERSE ROTARY If flowing: closed in pressure PSI
GPM flow through Inch pipe
Controlled by D Valve D Reducers D Other
CASING DATA: [ stee! Plastic L] other | reauced fiow rate .
If other describe
PIPEWEIGHT DIAMETER  FROM TO HOLE DIAMETER | Canwellbe completely shut in?
160.0 terr  16.00 N 0.0rr 100.0 v 28.00 v
o " il il | WERETEST OATA: RBINE PUMP ANDMOTOR ™ —
LB/FT IN FT FT IN Pumped Describe: | |
GROUTING DATA: [ Batled ‘ i
Grout Type No. of Sacks Grout Weight From To Other |
BENTONITE 40  95uga  00f 1000 | LI J
Pumping Level Betow Land Surface
Lb/gal Ft Ft 66.0 20 800.0
Describe grouting procedure -~ FL After ~ Hrs.pumped _ TVU.UGPM
TREMIE PIPE AND GROUT PUMP 70.0 pt aler 2.0 Hrs. pumped 1,200.0 gem
- - If pump installed, pump rate: GPM
SCREEN: I:l Perforated pipe Manufactured REMARKS oY o CE'VED
Diameter 16.00 Inches Length 80.0 Feet - -
Material PVC . i5 2015
SlotSize  .085 Set From 100.0 Feet to 180.0 Feet JUN ‘
. X WATER RIGHTS
Other information PROGRAM
This well was drilled under license # 805 and this
WAS A PACKER OR SEAL USED? | |Yes No report s true and accurate.

If so, what material?

Describe packer(s) and focation

DISINFECTION: Was well disinfected upon completion?

Drilling firm: SAM HEINE WELL CO.,LLC

Signature of License Representative:

[/]ves, How2» CHLORINE TABLETS

Lab to which water DN°' Why Not? [
n Quality sample sent for analysis ‘

1 ’ |

rarmn. e o

-~

Q-3

Signature of Weil Ownergor Equita

5-15-(5

Date:




TH¢1-3

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182

" @ www.state.sd.us/denr
ReAT Facks. CReaT Prares, January 20, 2017
NOTICE
TO: JASON OR ALICIA KNUTSON, 45935 292ND ST, CENTERVILLE, SD 57014

FROM: Ron Duvall, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2016 Irrigation Questionnaires‘

Our records indicate your 2016 Irrigation Questionnaires have not been submitted. The request for the
Questionnaires was dated October 21, 2016. The Water Management Board has directed that owners of water
permits who have not submitted the 2016 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 3948-3 should be amended to
require the Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 7441-3 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at Wednesday, March 1, 2017 at 11:00 am (Central Time) in the Floyd Matthew
Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL
46-1-12, 46-1-14, 46-2-9, 46-2-11 and 46-2-17. These are contested case hearings pursuant to Chapter 1-26.
According to SDCL 46-1-12, the Board may suspend a permit for a period of up to one year for the first
violation of a permit qualification or up to three years for a second violation, or cancel a permit for a third
violation. Following the hearing, the Water Management Board can:

1. Suspend or cancel Permit No(s) 7441-3 in accordance with applicable provisions of SDCL 46-1-12;
- 2. Amend Permit No(s) 3948-3 to require the Irrigation Water Use Questionnaire to be submitted each year,;
3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaires are received in this office before the March 1, 2017 hearing you will no longer be in
violation of your permit and your name will be removed from the Board agenda. Enclosed are additional
questionnaires for your use. If you have questions or need assistance, please contact Genny McMath at (605) 773-
3352 or email at genny.mcmath@state.sd.us. If you prefer, you can complete the questionnaire online at the
following link: http://denr.sd.gov/iq.aspx

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.
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m DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

o denr.sd.gov

e e G P

February 10, 2017

3948-3
7441-3

Jason & Alicia Knutson
45935 292" St
Centerville SD 57014

Dear Mr. & Mrs. Knutson:

I am writing to acknowledge receipt of your 2016 irrigation questionnaires.

You may disregard the January 20, 2017, “Notice” concerning reporting requirements for Water
Right No. 3948-3 and Water Permit No. 7441-3.  The information was received in our office
prior to the Water Management Board meeting and your name has been deleted from the agenda,
If you have any questions, please contact me.

Sincerely,

Genny McMath

Water Rights Program

(605) 773-3352

email: genny. memath@state.sd.us



Form 12

located in Clay County.

Inspection contacts: Jason Knutson

A. Works used to divert the water:
Well Information

1)  Well Drilling Firm: Sam Heine Well Co., LLC
2) No. of Wells: 1

3) Depth(s): 180 feet

4) Well log is available: Yes
Casing:

1) Diameter: 16 inches

2) Length: 100 feet

3) Type: Plastic

Screen:

1) Diameter: 16 inches

2) Length: 80 feet

3) Type: PVC

4) Static water level: 61 feet

1)

Horsepower rating: 60 hp

B. Works used to transport water to place of use:

1)

Type: Aluminum Size: 8 inches Length: 15 feet

C. Works used to apply water to beneficial use:
Center Pivot:

1)
2)
3)
4)
3)

Make: Valley

Overall length: 1,328 feet
Number of towers: 7

End gun: Yes

Capacity: 800 GPM

Chemigation Equipment:

1)
2)
3)
4)
3)
6)
7)

Does chemigate: Yes 8) Injection check valve: Yes
Main line check valve: Yes 9) Injection line check valve or positive displacement pump: Yes

[nspection port/air relief: Yes

Low pressure drain: Yes

Discharge is 20' from source: Yes with Hose
Interlock type: Mechanical

Injection pump: Positive Displacement

Page 1 of 2

Report of Examination of Works and/or Application of Water to Beneficial Use

For Permit No. 7441-3
I have this day, August 27, 2024, made a thorough examination of the water use system owned by Jason or Alicia
Knutson, 45935 292" Street, Centerville, SD 57014, holders of Permit No. 7441-3, bearing the priority date of
September 26, 2012. This permit authorizes the diversion of 1.78 cu. ft. per second of the waters of groundwater
(South Management Unit of the Upper Vermillion Missouri Aquifer) authorizing the irrigation of 140 acres

Pump:

1) Make: Preferred Pump
2) Model: 1 2KS

3) Serial: 24-14-256

4) Capacity: 800 GPM
Engine:

1) Make: John Deere

2) Model No.: Unknown
Gear Drive:

1) Make: Amarillo

2) Model: S60A

3) Horsepower rating: 60 hp




Report of Examination of Works
Permit No. 7441-3

D. Compliance with Permit Requirements:
1) Permit qualifications being abided by: Yes
2) Irrigation Questionnaires checked to determine if permit owner started irrigation by the end of
construction period: Yes
3) Exceptions to compliance are: None
E. Condition and Location:
1) The system is in good condition with the point(s) of diversion located as follows:
The well is 1,380 feet west and 1,420 feet north of the southeast corner of Section 8-T9SN-RS2W
(Latitude 43.05759 Longitude -96.00848— center of the SE1/4).
2) The works are capable of diverting and conveying to the places of use 1.78 cu. ft. per second of water from
the well which is to be used for irrigation purposes. Water has been put to beneficial use to the maximum
extent as follows: All in

Section 8-T95N-R52W

NWI1/4SE1/4 35 acres
NE1/4SE1/4 35 acres
SW1/4SE1/4 35 acres
SE1/4SE1/4 35 acres

comprising a total of 140 acres of land and the license should be issued for 1.78 cfs.
3) All structures, wells and lands on map: Yes
F. Comments or other permit(s) associated with the project: The pump flow rate was obtained from
Preferred Pump in Grad Island, NE. The chemigation equipment and the engine used to operate the
irrigation system was not on site, so Mr. Knutson described the equipment to me. The mainline check
valve, drain hose, etc. was on site. The field had been flooded this year and there was no corn in portions
of the field. It appeared that the system has not been operated this vear.

Fkt Wy
Keith DelJong, PE Ret. Date report completed: August 27, 2024

Water Rights Inspector
DANR, Water Rights Program

Page 2 of 2




Water Permit No. 7441-3

Sec 9
T95NTR52W

Well Coordinates
Lat: 43.05759
Long: -96.00848

Well Location
From the SE corner of
Sec 8 T95N-R52W

1,380 Ft. West
1,420 Ft. North

15 Feet of 8"
Aluminum Above
Ground Piping

Total =,140,acres

(Sec17j

Aed# Do »7'
0 165 330 660 990 1,320 ,
Keith DeJong, PE Ret.

Feet Staff Engineer
SCALE August 27, 2024




DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov
SEP 23 2024
7441-3
Jason & Alicia Knutson
45935 2921 ¢
Centerville SD 57014

Dear Mr. & Ms. Knutson:

Enclosed is Water License No. 7441-3. This is the final water right document completing your
process of obtaining a Water Right. Included with your license is a map prepared by the staff
engineer who conducted the field investigation.

For your information SDCL 46-6-27 requires that if in the future, the owner of an existing well,
constructs a replacement well and does not plan to use the old well, the old well is considered
abandoned and must be plugged. Also, any well that is being used or is not considered
abandoned must be valved and controlled, if flowing, or sealed and capped so that no leaking
occurs either underground or at the surface.

So long as you use the water beneficially, as stated in the Water License, State Water Laws
provide that you have a continuing right to use the water. If you have any questions, please
contact our office.

Sincerely,
of /
Eric Gronlund, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA
WATER LICENSE NO. 7441-3

(1) Gary E or Julie A Peterson, made Application No. 7441-3, September 26, 2012, for a water permit to
divert 1.78 cubic feet of water per second from groundwater, one well (South Management Unit of Upper

Vermillion Missouri Aquifer), Clay County, South Dakota for irrigation purposes.

During the time in which Application No. 7441-3 was deferred for further study of the aquifer, ownership
was transferred to Jason or Alicia Knutson, 45935 292" St. Centerville SD 57014.

Permit No. 7441-3, with a priority date of September 26, 2012, was approved by the Water Management
Board March 6, 2014, and issued to the applicant for diversion of water with construction of the described
water supply system to be completed on or before March 6, 2019, and for the application to beneficial use of
water on or before March 6. 2023.

(2) It is certified that the permit holders have complied with the provisions of South Dakota State Law relating
to completion of the construction of the water supply system and are entitled to divert 1.78 cubic feet of water
per second for beneficial use. The location of the diversion point is:

- 1,380 ft W & 1,420 ft N of the SE corner Section 8, T95N, R52W (approx. center SE Y4)
(Latitude 43.05759 & Longitude -96.00848)

(3) The amount of appropriation may not exceed 2 acre-feet annually for each acre of land to which water
is actually and beneficially applied for irrigation. The water is to be used during the following described
annual period: May 1 — September 30.

(4) The permit holders have complied with the provisions of South Dakota State Law relating to the
application of water to beneficial use to irrigate to following land:

Section 8, T95N, R52W
NE Y4 SE Y4 35 acres SWYSE Y 35 acres
NW % SE Y4 35 acres SE%SEY 35 acres
TOTAL: 140 acres

(5) Pursuant to South Dakota Water Law 46-5-30.1 Jason or Alicia Knutson, the holders and/or owners of
Water Right No. 7441-3 are issued a license to appropriate water, the right to use 1.78 cubic feet of water per

second from groundwater, one well (South Management Unit of Upper Vermillion Missouri Aquifer), with

a priority date of September 26, 2012, from the location specified in (2) of this license for irrigation purposes.

This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Right No.
7441-3 and subject to the following qualifications:

1. The well approved under this Permit will be located near domestic wells and other wells which may
obtain water from the same aquifer. The well owner under this Permit shall control their withdrawals
so there is not a reduction of needed water supplies in adequate domestic wells or in adequate wells
having prior water rights.

2. The well authorized by Permit No. 7441-3 shall be constructed by a licensed well driller and
construction of the well and installation of the pump shall comply with Water Management Board
Well Construction Rules, Chapter 74:02:04 with the well casing pressure grouted (bottom to top)
pursuant to Section 74:02:04:28. (The well was drilled in 2015 by Same Heine Well Co. Inc. A copy
of the well completion report is on file with the Water Rights Program.)

continued
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3. This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

Sse Mnbind SEP 23 2024,

Eric Gronlund, Chief Engineer date
Water Rights Program
Department of Agriculture and Natural Resources
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