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~ Department of Environment 
& Natural Resources 

AGENDA 
WATER MANAGEMENT BOARD 

:f'/tl,t*!,":till'O SD's Tomorrow ... Today March 10,2010 

Scheduled hearing times are Central Time 
and are estimates that may be delayed 

due to prior agenda items. 

Floyd Matthew Training Center 
Joe Foss Building 

523 East Capitol Avenue, Pierre SD 

8~30 A.M CaE to Order 
November 17, 2009 and December 9 - 10, 2009 Board Minutes 
May S - 6, 2010 Meeting Location (Pierre suggested) 
Status and Review of Water Rights Litigation - Jeff Hallem 
Administer Oath to Department of Environment and Natural Resources Staff 

Appointment of Rapid Valley Water Master- Mark Rath 

9:00 AM Water Permit Application Nos. S04A-2, 2138A-2, 2642-2 and 2643-2, City of Rapid City - Mark 
Rath 

10:00 AM Consider Violations for Failure to Submit Annual Irrigation Questionnaire - Genny McMath 

Cancellation Consideration - Eric Gronlund 

Future Use Review - Eric Gronlund 

10:30 AM Water Permit Application No. 7131-3, Charles Alverson - Jim Goodman 

LUNCH 

1:00 PM Consider Findings of Fact, Conclusions of Law and Final Decisions 
Water Permit Application No. 1819-1, Black Hills Mining Company LLC 
Appeal of Chief Engineer's Decision in the matter ofa Pond on Spring Creek 
Flood Control Application No. FC-SA and Water Permit Application No. 7088-3, Lake Poinsett 
Water Project District 

2:00 PM Water Permit Application No. 2641-2, Rapid Valley Sanitary District - Aaron Tieman 

2:30 PM Water Permit Application No. 7165-3, Paul Buckneberg - Ken Buhler 

Adjourn 

Note: The Board will recess for breaks at its discretion 
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withdrawals so there is not a reduction of needed water supplies in adequate domestic wells or in 
adequate wells having prior water rights. 

Well Construction Rule Qualification No.1 
The welles) authorized by Permit No. shall be constructed by a licensed well driller and 
construction shall comply with Water Management Board Well Construction Rules, Chapter 
74:02:04 with the well casing pressure grouted (bottom to top) from the producing formation to 
the surface pursuant to Section 74:02:04:28. 

Well Construction Rule Qualification No.2 
The welles) authorized by Permit No. shall be constructed by a licensed well driller and 
construction shall comply with Water Management Board Well Construction Rules, Chapter 
74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28. 

Irrigation Water Use Questionnaire Qualification 
This permit is approved subject to the irrigation water use questionnaire being submitted each 
year. 

Low Flow Qualification 
Low flows as needed for downstream domestic use, including livestock water and prior water 
rights must be by-passed. 

WATER PERMIT APPLICATION NO. 7131-3, CHARLES ALVERSON: Ms. Best stated that 
the applicant submitted a letter stating that he did not intend to be present at the hearing. The 
interveners, Joseph and Beverly Engelkes were also not present at the hearing. 

Ms. Best offered DENR Exhibit 1, the agency file, DENR Exhibit 2, Jim Goodman's curriculum 
vita, and DENR Exhibit 3, an area map. The exhibits were accepted into the record. 

Ms. Best provided the board with a copy of the pertinent statutes. 

Jim Goodman presented his report on the application. 

Mr. Goodman explained that on Exhibit 3, the permits outlined in yellow belong to Alverson, 
4360-3, outlined in green and 5695-3 outlined in pink, belong to other individuals. Application 
No. 7131-3 is located in the middle of the map in Section 21 and is shown in cross hatches. 

The observation wells, indicated by a green dot, are also shown on Exhibit 3. Hydrographs for the 
two monitoring wells are included in Mr. Goodman's report. 

Application No. 7131-3 proposes to appropriate 1.00 cfs (450 gpm) from a well approximately 37 
feet deep to irrigate 68 acres in Lake County. The application is located about two miles east of 
Chester, SD. 

The Big Sioux Northern Skunk Creek aquifer is a predominantly surficial outwash (sand and 
gravel) under water table conditions in this area. The aquifer underlies 48 square miles and 
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contains an estimated 196,000 acre-feet of water in storage in Lake and Moody Counties. The 
general direction of ground water movement is from northwest to southeast, but is also influenced 
by the proximity of area lakes and streams. The aquifer is also hydraulically connected to nearby 
Lakes Madison, Bryant, and Round and to Skunk Creek. 

Mr. Goodman said this report was prepared at approximately the same time as Ken Buhler's report 
for Water Permit No. 7136-3 for Big Sioux Community Water System Inc. Mr. Buhler refmed an 
estimate for recharge to approach 3.82 inches per year (9,779 acre-feet per year) by using the 
observation well method. Also, a hydrologic budget was calculated based on average irrigation, 
complete use of municipal and rural water system use, and all other possible users. This budget 
revealed that the aquifer should be considered fully appropriated at 9,779 acre-feet per year. That 
report also indicates that potentially a use of about 10,000 acre feet annually could be anticipated 
if all permits were utilized to their fullest extent. This scenario is unlikely but must be taken into 
account. Also the Buhler report indicates the potential for some adjustments to these estimates as 
some permits/rights are cancelled because of nonuse. 

There are two existing water rights and one future use permit located about one-half mile from this 
application. The two water rights are No. 4360-3 (1.44 cfs, 128 acres) and No. 5151-3 (1.04 cfs, 
72 acres). Future Use Permit No. 6834-3 (600 acre-feet annually) for Big Sioux Community 
Water System is not developed at this time. Mr. Goodman noted that there is also some irrigation 
in this area. Drawdown will occur but this is not expected to be significant at the distance between 
wells nor cause any adverse effects. 

The Water Rights Program monitors three observation wells completed into the Skunk Creek 
aquifer and located within two miles of this application. These are observation wells LK-79E, 
LK -79C and LK -79D. Water levels for these wells show good response to climatic conditions. 
Water levels rise during wet years and decline during dry years. The water level record indicates 
the aquifer is capable of sustaining additional withdrawals. 

The water level record also indicates that there has been an impact to the water levels in the area 
of the Big Sioux Rural Water well field located in the NW Y4 of section 9, TI05N R51 W (about 
two miles north of this application). This record indicates about 5 feet of decline in water levels 
which should not be serious but at least should be considered before authorizing new permit 
applications in that immediate area. Hydrographs for these three observation wells are included 
with this report. Note that these observation wells do not indicate any impacts to the water levels 
from area pumping. 

Mr. Goodman concluded that water is available from the Big Sioux Northern Skunk Creek 
aquifer, but approval of this application should be subject to existing rural water and municipal 
future use. Approval of this application should be a temporary use permit pursuant to SDCL 46-5-
39. 

At this site, the aquifer appears to be under water table conditions according to the test well logs 
provided with the application. Drawdown created by pumping is not expected to be significant at 
the requested rate and interference should not be a concern. 
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The well authorized by this application must be constructed in accordance with SD Well 
Construction Standards. 

The aquifer in this area can be split into two zones. An upper zone of sand and gravel is separated 
from a lower zone by a clay layer. Two of the monitoring wells LK-79C and LK-79D are 
completed into these individual layers and located at the same site about one half mile north of this 
application. Even though both layers are considered the Big Sioux Northern Skunk Creek 
hydraulically there can be differences. The water level record reinforces this concept but also 
indicates the aquifer is capable of sustaining additional withdrawals. 

The chief engineer recommended approval of Application No. 7131-3 as a temporary use permit 
with the Well Interference Qualification, Well Construction Rule Qualification No.2, the 
Irrigation Water Use Questionnaire Qualification, and the following qualifications: 

1. The city of Madison, Kingbrook Rural Water System, and Big Sioux Community Water 
have priority right to this water under future use permits. This permit is issued as a 
temporary use permit pursuant to SDCL 46-5-39 and is subject to these prior rights if or 
when the future use permit holders fully develop their reserve water supply. This permit 
may be subject to cancellation when the entire water reserved under these future use 
permits is put to beneficial use. The chief engineer must provide the permit holder six 
months notice prior to cancellation of this temporary use permit. 

2. Pursuant to SDCL 46-5-6 which allows greater diversion rate if the method of irrigation, 
time constraints, or type of soils so requires, temporary use Permit No. 7131-3 authorizes a 
maximum diversion rate of 1.0 cfs for the irrigation of 68 acres with an annual volume not 
to exceed two acre-feet of water per acre per year. 

Responding to a question from Mr. Holzbauer, Mr. Goodman stated this temporary use permit will 
be binding on the future use permits of the Kingbrook and Big Sioux Rural Water Systems. 
Kingbrook R WS has another well field near Clark and Big Sioux R WS has a well field near Trent. 
They also have a well field that was built to supply the Wentworth ethanol plant. 

Mr. Holzbauer asked if Mr. Alverson is aware that if the water is needed, his temporary use permit 
goes away. Mr. Goodman stated that he will be given notification at least six months in advance if 
that occurs. 

Chairman Bjork asked what the department's experience has been with temporary use permits. 
Mr. Goodman stated that the department has never had to enforce a temporary use permit. 

Chairman Bjork asked ifMr. Engelkes well is adequate. Mr. Goodman answered that he does not 
know anything about Mr. Engelkes well. 

Mr. Holzbauer asked how many temporary use permits have been issued. Mr. Goodman stated 
that 10 to 12 temporary use permits have been approved. 
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In response to a question from Mr. Brink regarding the aquifer being fully appropriated, Mr. 
Goodman stated total appropriation is at about 10,000 acre-feet. Much of that appropriation is for 
future use and has never been used. Even though that amount is not being used at this time, the 
total amount includes the future use. 

Responding to a question from Mr. Brink, Mr. Buhler stated that the actual amount being used is 
approximately 850 acre-feet per year for irrigation. 

Mr. Goodman said what is being used is a sum of the rural water system use plus the irrigation 
use, which can change annually depending on the climate. When the irrigation use is calculated, 
the department determines an average based on the period of record. 

Mr. Buhler stated that Chester Sanitary District, Kingbrook RWS, the city of Madison, and Big 
Sioux RWS are the big users. Their average pumping is approximately 2,500 acre-feet per year, 
so at this time about 2,500 acre-feet per year is being pumped. 

Mr. Goodman noted that if the city of Madison gets hooked up to the Lewis and Clark R WS, there 
will be a large amount of future use water that the city will have no need for. 

Ms. Loucks asked if when the rural water system is available, does the city have to use it? Mr. 
Goodman said the city is not required to use rural water. He noted that staff had already made the 
determination when the future use permits were issued that the water was available. They still 
have to make an application and come before the Water Management Board to put the water to 
use. The reason for that is the Water Rights Program wants to know where the wells are going to 
be located. The well locations need to be advertised in case someone wants to contest those 
locations. Mr. Goodman said the statute requires that they come back to the board with an 
application to put the water to use. The statute also says if they don't use all of the water, 
whatever they do not use reverts back to future use. They don't lose it unless they give it up. 
Future use is only for municipalities, rural water systems, and special entities. 

Mr. Hoyt asked when the board considers an application for a future use permit, does the applicant 
have the burden to show a reasonable possibility that the water will be put to use within the 
foreseeable future. Mr. Goodman answered yes. 

Mr. Hoyt said these future use permits are reviewed every seven years and rarely in the extensions 
does the board see a demonstration that the forecasted probability of use is confirmed or revised. 
In this case as those holders of future use permits appear before this board for an extension, should 
the board be asking them to demonstrate again the reasonable probability that they will use the 
amount of water reserved under their future use permit. 

Mr. Goodman this occurs as part of the future use permit holder's documentation that is submitted 
prior to the seven-year review. 

This concluded Mr. Goodman's presentation. Chairman Bjork requested board action. 
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Motion by Freeman, seconded by Hutmacher, to approve Temporary Use Water Permit 
Application No. 7131-3, Charles Alverson, subject to the qualifications set forth by the chief 
engineer. Motion carried. 

Ms. Best stated that the applicant and interveners have waived Findings of Fact and Conclusions 
of Law in this matter pursuant to Water Management Board rule 74:02:01 :12.02 and pursuant to 
SDCL 1-26-17. 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FINAL DECISION IN THE MATTER 
OF WATER PERMIT APPLICATION NO. 1819-1, BLACK HILLS MINING COMPANY LLC: 
Mr. Hoyt recused himself from participating in this matter. 

Ms. Best stated that Mr. McKinney called and advised that he would be present. 

Chairman Bjork clarified that the board is making a decision on the Findings of Fact and 
Conclusions of Law. This is not the time for additional testimony or argument regarding the case. 

Jeff Hallem reported that Ms. Best, on behalf ofDENR, had submitted proposed Findings of Fact, 
Conclusions of Law, and the Final Decision. Mr. Hallem stated that he reviewed the proposal and 
the record and prepared Water Management Board's rulings on DENR's proposed Findings of 
Fact, Conclusions of Law and Final Decision. He recommended that the board accept the 
proposed Findings of Fact as proposed with the exception of No. 20 and 21. 

Mr. Hallem recommended the board accept Finding of Fact No. 20 with the following 
modification: After "corporation" insert "or limited liability company." Mr. Hallem 
recommended the board accept Finding of Fact No. 21 with the following modification: In the 
second sentence, delete "he testified" and insert "Mr. Rath's report states." 

Mr. Hallem recommended the board accept the proposed Conclusions of Law and the Final 
Decision as proposed. 

Mr. Hallem stated that he prepared Findings of Fact, Conclusions of Law and Final Decision 
consistent with the board rulings. 

Charles McKinney stated that the reason he needs the small amount of 5,000 gallons is to make 
sure the pits stay full enough so that when the water is being recirculated the mine can continue to 
operate. Mr. McKinney said 5,000 gallons is not a large amount of water. 

Ms. Best objected to Mr. McKinney's comments as it appears to be a reopening of the hearing. 
She noted that two hearings have been held regarding this matter, the first in 2004 and the second 
in December 2009. Proper notice was given and neither Mr. McKinney or Mr. Wandler were 
present at either of those hearings, therefore, forfeiting their right to present evidence. 

Chairman Bjork sustained Ms. Best's objection. He stated that today the board is here to make a 
ruling on the Findings of Fact, Conclusions of Law, and Final Decision. 
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