FORM 2: Application for irrigation in South Dakota

(type or print)
Mail to: (office use only) .
Water Rights Program | No. (o400 3-3 Hydrologic Unit __ /(O /(LeOQO07 RECEIVED
e l;osé ool Basin (Ja mes R vey” OCT 12 2007
. Capito —
Pierre, SD 57501-3181 | Newspaper \orhwest Blacﬁel 2571 797] Clreks, WATER RIGHTS
(605) 773-3352 PROGRAM

Application For Permit To Appropriate Water For Irrigation

Type of Application: X New Vested Right Amendment/Correction to Permit No.

(Use predates Mar 2, 1955)
Description of amendment/correction: (i.e. change diversion point(s), add diversion point(s), change use, etc.) /4 00 '4% é—TS, N

ADO  DIveERSION  Poarr

1. Nameof Applicant A AR t.ans ,4/’77/)%/ Phone
(check one) X Owner Tenant/essee
Mailing Address 2337 B8 121517 Srkees rlosmier State SO 5 7y 8
2 O (Street, RR, or Box and City) . (Zip Code)
2. Amount of water claimed -2—2- *CFS or 900 *GPM ***¥AF Total Acreage /(o)
(*Cubic Feet per Second)  (**Gallons per Minute)  (***Acre Feet - storage capacity of dam/dugout or annua) usé if applicable)

3. Source of water supply et wyrr Dl 272
4. Location of point of diversion (example - 3 wells in SW1/4 NE1/4 section I2-TINRSIW) Y £ lfef — SNV I/A/ — 24— /247

County g eppERS0N/

5. County or counties where water will be used Mc PHER so0S
6.  Annual period during which water is to be used MA'\/ { 70 ﬁ@ﬁ CER. 3/
V4

7. List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)

_LandDescription ... | A
Nw 'l swl  34_ pe-Ti 40
Swlly Sw'M 24 _ 126 -7 Ho
Swild  fwlly  24. 126 -7) 4g
S\t Nwly  F4_ 126 - 7) Yo

8.  Give a description of the project. (Attach sheet if more space is needed)

INSTALL CeNTER Pivor vo w Arenr
THE Ses 1Y oF Seecrions 34

STATE OF SOUTH DAKOTA) SS Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water

County of Q D 5&‘! S e y iIs proposed. Attach map and any other technical information. (see instructions)

1, _&Q\-\O«‘u AW\QX\ , the applicant, certify that I have read this application, have examined the attached
map and that the matters stated are true and that [ intend, and am able to complete the necessary construction.

Applicant’s signature ¥ %,é&/n g

Subscribed and sworn to before me this "])d\’/ day of @Qtob BN 20 0]
LUGILLE J. BAESS g
NOTARY PUBLIC /Zzas ) . ' ’
4-2000 SOUTH DAKOTA 6‘3"@ A Notary Public signature
My Cornmission Expires 6-29-2011




SOUTH DAKOTA
WATER PERMIT NO. 6908-3 FOR IRRIGATION

Date of first receipt of application October 12, 2007.
Date of return to applicant for corrections, amendments or changes October 12, 2007.
Date of receipt of corrected application October 19, 2007.

The Water Management Board approved Water Permit No. 6908-3 on May 7. 2008 for Harlan Aman, 33788 121*
St, Hosmer SD 57448 authorizing the construction of the water use system and the placing of water to beneficial

use subject to the following limitations, conditions and qualifications:

1.

woos

By

: [}MJ@J C A MAR 2 7 2008

Water Permit No. 6908-3 appropriates 2.0 cubic feet of water per second from one well completed into the
Hillsview Aquifer (approximately 110 feet deep) located in the NE Y4 SW Y Section 34 to irrigate 160 acres
located in the W % SW Y4, S 15 NW Y4 Section 34; all in TI26N-R71W. This new well may be used to irrigate
the E 5 SW Y Section 34 which is authorized by Water Right No. 2893-3.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is
actually and beneficially applied for irrigation. The water is to be used during the following described annual
period: May 1 — October 31.

The date from which applicant may claim right is October 12, 2007.

One-fifth of the construction is to be completed on or before November 7, 2010.

All construction is to be completed on or before May 7, 2013.
Water is to be put to beneficial use on or before May 7, 2017.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.

QUALIFICATIONS

. The well approved under this Permit will be located near domestic wells and other wells which may obtain

water from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not
a reduction of needed water supplies in adequate domestic wells or in adequate wells having prior water
rights.

The well authorized by Permit No. 6908-3 shall be constructed by a licensed well driller and construction of
the well and installation of the pump shall comply with Water Management Board Well Construction Rules,
Chapter 74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

WATER MANAGEMENT BOARD

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources



Form 2A
(Complete applicable portions only)

(type or print in ink)

1. Well Information - Proposed Construction

Supplemental Information

a) Drill Hole Diameter o Depth /1O !
b) CasingType P VvcC Diameter /G Thickness
c) Screen Type $S Diameter VA Thickness
d) Gravel Pack Length of Gravel Pack
e) Depth to Top of Water Bearing Material 7 8B D
f)  Depth to Water (ground surface to water level) 7T B D
g) Distance to nearest existing domestic well:
On property owned by others / + /7’11‘/{..

Yo misle

2. Wastewater Disposal System Information

On applicants property

a) Type of System (i.e. septic tank, drain field)

b) System Capacity (gallons)

¢) Connected to the City of

3. Dugout Information

a) Surface Dimensions

Year Constructed

Sanitary System

Depth

b) Depth to water (ground surface to water level)

4. Water Storage Dams

If the proposed water use system contains one or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their

name and address:
b)

<)

d)

g

4.2000 i)

Freeboard
Crest Width
Crest Length
Height
Primary Outlet Capacity

If pipe, diameter
Secondary Spillway Capacity
Spillway Width
X &Y Slope
Upstream

Downstream

Surface Area of Impoundment
Acre Feet

Storage
Drainage Area Above Dam

Acres



/&_@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
www.state.sd.us/denr

CheAy s, Cnear Puaces

October 12, 2007

Harlan Aman
33788 121% St
Hosmer SD 57448

Dear Mr. Aman:

Thank you for submitting the Application for a Permit to Appropriate Water for irrigation. In order
to complete the application the following is required.

«  Enclosed is the aerial photo map submitted with the application. The map must be signed by
one of the following: Registered Land Surveyor, Registered Professional Engineer or by any
other government employee who normally prepares maps as a part of his assigned duties
(McPherson County Farm Service Agency).

e  The application/license filing fee will be $300.00.

«  The map indicates the location of the test hole. If available, please submit the test hole log
signed by a licensed South Dakota well driller.

If you have any questions, please contact me.

Sincerely,

Wtnon F)peliale

Karen Schlaak

Water Rights Program
605 773-3352
karen.schlaak(@state.sd.us

enclosure



USDA United States Department of Agriculture
Z Farm Service Agency

34-126N-T1W McPherson County, SD

1 IIEE cg&%ﬁ) 703 feet

January 25, 2007
OCT 15 2007

WATER RIGHTS
il PROGRAM_




RECEIPT

WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Date ,20 -
RECEIVED OF '8 I :
The following amount in fees for services rendered as provided for by law:
Fee for Application for Permit No. { | 2'- 53 __1o Appropriate Wter, to construct
and 1o put water 1o beneficial use
Fee for Application for Permit No. 1o Appropriate Water for Future use
Fee 1o remain Future Use Permit No. after period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and issuing
Water Licenss No. gL o == '
Fee for Filing Transfer Form
Fee for
Fee for lssuing New Well Driller's License No for C.Y
Fee for Renewnl of Well Driller’s License No fa CY
Fee for Issuing Well Pump Installer's License No for CY
Fee for Renewal of Well Pump Installer’s License No. for C Y
(Any Other Work Provided by Law) TOTAL 100 00
¥ 'j‘ J a
No. n18e BY speteB ol Tl e

Chiel Enginesr




REPORT ON WATER PERMIT APPLICATION NO. 6908-3
For Harlan Aman
October 24, 2007

Application No. 6908-3 proposes to appropriate 2.0 cfs (900 gpm) from one well approximately 110
feet deep located in the NE % SW Y of section 34 to irrigate 160 acres located in the W % SW %
and the S 2 NW Y of section 34; all in T126N R71W in McPherson County.

AQUIFER- HILLSVIEW (HV)

The Hillsview aquifer is a predominantly buried outwash (sand and gravel) in McPherson County.
The aquifer underlies 51,200 acres and contains an estimated 230,000 acre-feet of recoverable water
in storage (Hedges, 1982). In the immediate area of this application the aquifer is under water table
conditions and appears to be a surficial aquifer. At this proposed site the aquifer will probably be
buried but still under water table conditions. The county study report (Hamilton, 1982) does not
even map the aquifer or name it the Hillsview but simply groups this aquifer under “other aquifers”
in McPherson County and indicates that well yields of 500 gpm may be possible.

No test well was drilled for this application. There is some information in the area from the county
study, other irrigation and domestic wells and observation wells to evaluate this application. This
data would indicate the aquifer has a limited amount of water available. However, this aquifer is not
well defined and there is very little development. The proposed depth should be sufficient to
penetrate the entire aquifer thickness but until test holes are drilled the best site for a production well
is not known.

The Water Rights Program monitors two observation wells completed into the Hillview aquifer
and within two miles of this proposed well. Water levels for these wells show good response to
climatic conditions that is rising during wet periods (recharge) and gradually declining water levels
during dry periods. The water level record indicates the aquifer is capable of sustaining additional
withdrawals (Water Rights, 2007). Hydrographs for observation wells MP-80G (located about one
and one-half miles northwest) and MP-80H (located about one-half mile northeast) of this proposed
well are included with this report. Note the lack of affect of pumping on the hydrographs, this is to
be expected under water table conditions, and the general effects of the very wet years in the mid
1990’s.

REVIEW OF EXISTING WATER PERMITS/RIGHTS

There are three existing irrigation wells within one mile of this proposed well. These are Water
Right No. 2893-3 (one well, 76 feet deep, 2.0 cfs, irrigation of 202 acres) and Water Right No.
2951-3 (one well, 112 feet deep, 1.78 cfs, irrigation of 138 acres) and Water Right No. 4129-3 (one
well, 70 feet deep, 1.88 cfs, irrigation of 272 acres). The well for No. 2893-3 is located about 1,900
northwest of this proposed site, the well for No. 2951-3 is located about one-half mile west of this
proposed site and the well for No. 4129-3 is located about 4,200 feet northwest of this proposed site.
Interference is not expected to be a concern. At this distance between wells drawdown is not
expected to be significant. The observation well record reinforces this conclusion.



CONCLUSIONS

1. Water is available from the Hillsview aquifer.

2. The aquifer may be buried at this site however it will probably be under water table
conditions at this site. Drawdown is not expected to be significant and interference
should not be a concern.

3. The well authorized by this application must be constructed in accordance with SD
Well Construction Standards.

4. Test wells will need to be constructed to fully evaluate the aquifer potential at this site.

SNARNAN -

James A Goodman
Natural Resources Engineer

BIBLIOGRAPHY

Hamilton, L.J., 1982, Geology and Water Resources of McPherson, Edmunds and Faulk
Counties, South Dakota, Part I : Water Resources, Bulletin 26, SD DENR, SDGS,
Vermillion, SD, 57069.

Hedges, L.S., and others, 1982, Evaluation of Ground Water Resources Eastern SD and Upper
Big Sioux River SD and fowa, for US Army Corps of Engineers, SD DENR, SDGS,
Vermillion, SD, 57069.

Water Rights, 2007, Unpublished Observation Well Data for McPherson County, SD DENR,
DES, Water Rights Program, Pierre, SD, 57501.
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WATER RIGHTS' OBSERVATION WELL
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ﬁf& DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

GREATFACES e PLaces

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 6908-3, Harlan Aman

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water
Rights Program, Department of Environment and Natural Resources concerning Water Permit
Application No. 6908-3, Harlan Aman, 33788 121 Street, Hosmer, SD 57448.

The Chief Engineer is recommending APPROVAL of Application No. 6908-3 because 1) there
is reasonable probability that there is unappropriated water available for the applicant’s proposed
use, 2) the proposed diversion can be developed without unlawful impairment of existing rights,
3) the proposed use is a beneficial use and 4) it is in the public interest with the following
qualifications:

1. The well approved under this Permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights,

2. The well authorized by Permit No. 6908-3 shall be constructed by a licensed well driller
and construction of the well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being submitted
each year. :

See report on application for additional information.

DCLJ@J Elehe

Garland Erbele, Chief Engineer
October 26, 2007

10



GREATFACES CheATPLACES.

October 29, 2007

Harlan Aman
33788 121 St
Hosmer SD 57437

Dear Mr. Aman;

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

Water Permit Application No. 6908-3 for irrigation use has been examined and found to comply with the South
Dakota Water Laws and applicable rules. A notice has been sent to the Publisher of the Northwest Blade
printed at Eureka SD (Ph # 605-284-2631). You will need to contact the newspaper and authorize publication
of this notice. For your information, a copy of the notice, the recommendation of the Chief Engineer and report
on the application is enclosed. Please review the notice prior to publication and notify this office. if you have

any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice and to arrange for payment.

Early contact with the paper can eliminate delays. Upon receiving authorization, the publisher has been
instructed to publish your notice once each week for two consecutive weeks. The newspaper has also been
instructed to send us the Proof of Publication. We must receive Proof of Publication before action can be taken

on the applications.

Sincerely,

Lo
Eric Gronlund

‘Natural Resources Engineer
(605) 773-3352

enclosures

NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition
pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.

1/



Jj& DEPARTMENT of ENVIRONMENT
| and NATURAL RESOURCES

PMB 2020

JOE FOSS BUILDING
523 EAST CAPITOL
. PIERRE, SOUTH DAKOTA 57501-3182
e FAces. Ghear PuaCes ww.state.sd.us/denr
October 29, 2007
Northwest Blade
PO Box 797
Eureka SD 57437

ATTENTION: Legal Public Notice

Enclosed is a Notice on Application No. 6908-3 to Appropriate Water to be published twice. Please publish the first notice
on November 7, 2007 with the second publication 7 days later. The text of the notice can be e-mailed to your paper by

contacting Karen Schlaak at (605) 773-3352.

The applicant must verify to you that the notice is to be published, before you make the first publication. Please BILL the
APPLICANT for the cost of publication. The APPLICANT is Harlan Aman, 33788 121* St, Hosmer SD 57448

(Ph # 605-283-2323).

Please send the Water Rights Program the first publication immediately. The publication is checked for accuracy so
any corrections can be made in the second publication. You may use the form below or fax a copy of the first publication.
Any fax should be sent to the attention of Karen Schlaak at (605) 773-4068. Publication errors can invalidate the public

notice.

After the second publication, please send us an affidavit or use the enclosed Proof of Publication form. The applicant
pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication. Delays in
receiving the affidavit can be costly to the applicant.

Sincerely,
Eric Gronlund

Natural Resources Engineer
605 773-3352

enclosures
CUT HERE
TO: Eric Gronlund
Water Rights Program
No. 6908-3 . Joe Foss Building
Pierre SD 57501-3181
Date

We are in receipt of your letter of October 29, 2007 enclosmg Notice to Appropriate Water by Application No. 6908-3
which was first published in our issue of ENCLQSED IS A COPY OF THIS FIRST

- PUBLICATION.

Name Newspaper

17



Instruction to Newspaper - Publish first Notice on November 7, 2007 with the second publication 7 days later.
The applicant is responsible for payment.

NOTICE OF APPLICATION NO. 6908-3 to Appropriate Water

Notice is given that Harlan Aman, 33788 121 St, Hosmer SD 57448 has filed an application for a water permit
to appropriate 2.0 cubic feet of water per second from one well to be completed into the Hillsview Aquifer
(approximately 110 feet deep) located in NE % SW Y% Section 34 to irrigate 160 acres located in the W %2 SW
74, S Y2 NW Y4 Section 34; all in T126N-R71W. This new well may be used to irrigate the E Y2 SW Y% of section

34 which is authorized by Water Right No. 2893-3.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 6908-3 because
1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is a beneficial use
of water, and 4) it is in the public interest. In accordance with SDCL 46-2A-23, the Chief Engineer will act on
this application, as recommended, unless a petition is filed opposing the application or the applicant files a
petition contesting the Chief Engineer's recommendation. If a petition opposing the application or contesting
the recommendation is filed, then a hearing will be scheduled and the Water Management Board will consider
this application. Notice of the hearing will be given to the applicant and any person filing a petition.

Any person interested in opposing or supporting this application or recommendations must file a written petition
with BOTH the applicant and Chief Engineer. The applicant must file a petition if contesting the Chief
Engineer's recommendation. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-3352)” and the applicant's mailing address is given above. A petition filed
by either an interested person or the applicant must be filed by November 26, 2007.

The petition may be informal, but must include a statement describing the petitioner's interest in the application,
the petitioner's reasons for opposing or supporting the application, and the signature and mailing address of the
petitioner or the petitioner's legal counsel, if legal counsel is obtained. Contact Eric Gronlund at the above
Water Rights Program address to request copies of information pertaining to this application. Steven M. Pirner,
Secretary, Department of Environment and Natural Resources.

/3



RECEIVED
NOV - 8 2007

WATER RIGHTS
PROGRAM

Form 8

PROOF OF PUBLICATION

STATE OF SOUTH DAKOTA )
) SS
County of Mc Clor-ser )

L_Avle C PMTenf) €€

certify that the attached printed Notice was
taken

fromthe Noytl cvast  Rhde

printed and published in No v, 7 L2007

County of M ePlevson and

state of South Dakota. The notice was
published

in the newspaper on the following two dates:
Now. 7, 2007
Neo. 1Y 20077

Cost of Printing 82 .02

(b O 1Al

(Signature) g7

Dol A

(Title)

Tov. & 2007

(Date Signed)

NOTICE OFAPPLICATION
NO. 6908-3 TO APPROPRIATE
WATER :
- Notice is hereby given that Harlan
. Aman, 33788 121st Street, Hosmer,
8. D. 57448 has filed an application
+for a water permit to appropriate 2.0
cubic feet of water per second from
-one well to be completed into the
* Hillsview Aquifer (approximately 110
feet deep) located in NE1/4SW
+1/4 Section 34 to irrigate 160 acres
located inthe W1/2SW1/4, S1/2NW
1/24 Section 34, all in TI26N-R71W.
This new well may be used to irri-
- gate the E1/2SW1/4 of section 34
" Which is authorized by Water Right
No. 2893-3.
Pursuant to SDCL 46-2A-2, the
Chief Engineer recommends AP-
PROVAL of Application No. 6908-3
because 1) unappropriated water is
available, 2) existing rights will not
be unlawfully impaired, 3) it is a ben-
eficial use of water, and 4) it is in the
public interest. In accordance with
SDCL 46-2A-23, the Chief Engineer
will act on this application, as rec-
ommended, unless a petition is filed
opposing the application or the ap-
plicant files a petition contesting
the Chief Engineer’s recommenda-
tion. If a petition opposing the ap-
plication or contesting the recom-
mendation is filed, then a hearing will
=%be scheduled and the Water Man-
-agement Board will consider this ap-
plication. Notice of the hearing will
. be given to the applicant and any
person filing a petition.
Any person interested in oppos-
- ing or supporting this application or
recommendations must file a written
petition with BOTH the applicant
and Chief Engineer. The applicant’
must file a petition if contesting the
Chief Engineer’s recommendation.
The Chief Engineer’s address is
“Water Rights Program, Foss Build-
ing, 523 E. Capitol, Pierre, S. D. 57501
{605 773-3352)” and the applicant’s
mailing address is given above. A
;petition filed by either an interested
-#person or the applicant must be filed
by November 26, 2007.
. The petition may be informal, but
st include a statement describing
petitioner’s interest in the appli-
on, the petitioner’s reasons for
osing or supporting the appli-
on, and the signature and mail-
address of the petitioner or the
tioner’s legal counsel, if legal
nsel is obtained. Contact Eric
niund at the above Water Rights
rogram address to request copies
f information pertaining to this
pplication. Steven M. Pirner, Sec-
, Department of Environment
Natural Resources.

1d



RECEIVED

TONNER, TOBIN & KING, LLP "~ NOV 2 9 2007
ATTORNEYS AT LAW WATER RIGHTS
404 S. Lincoln St. PROGRAM
PO Box 1456

Aberdeen, SD 57402-1456

ATTORNEYS:
THOMAS P. TONNER TELEPHONE: (605) 225-1000

THOMAS M. TOBIN FAX: (605) 225-0625
HIRAM L. KING E-Mail: ttonner@nvc.net

RESEARCH & INVESTIGATION:
CHARLES A, BENSEN

November 19, 2007

Mr. Garland Erbele

Chief Engineer - Water Rights Program
Joe Foss Building

523 E. Capital

Pierre, SD 57501

RE: Application No. 6908-3, Harlan Aman
Dear Mr. Erbele:

I am enclosing Petitions in Opposition to Application No. 6908-3 which have been signed by
Raymond Groft, Allen Hieb, Delores Hieb, Dale Mohr and Herbert Groft. Also enclosed is a
Certificate of Service.

Thanking you, I remain,

TMT:dh
Enclosure

pc: Harlan Aman w/enclosures
Steven M. Pipner w/enclosures

2 /)5



CERTIFICATE OF SERVICE

The undersigned, hereby certifies that on the 19™ day of November, 2007,
Petitions in Opposition to Application No. 6908-3, Harlan Aman, Hosmer South Dakota,
signed by Raymond Groft, Allen Hieb, Delores Hieb, Dale Mohr and Herbert Groft,
were mailed by first class mail to the following:

Mr. Garland Erbele

Chief Engineer - Water Rights Program
Joe Foss Building

523 E. Capital

Pierre, SD 57501

Mr. Harlan Aman
33788 121% ST. .
Hosmer, SD 57448
N u(Vwm

Thomas M. Tobin

4



PETITION IN OPPOSITION TO APPLICATION NO. 6908-3, Harlan Aman, Hosmer,
South Dakota.

COMES NOW, the undersigned, Raymond Groft, and hereby oppose the
approval of Application No. 6908-3, filed by Harlan Aman of Hosmer, South Dakota. I
am opposed, as I would be an effected landowner concerning the geographical area
effected by the application and the approval of Application No. 6908-3, would also cause
a detrimental effect on my water rights as they presently exist. I also am a prior user of
the water located in the Hillsview Aquifer. I believe that the approval of Application No.
6908-3 will negatively effect the water levels, the availability of water, and the usefulness
of my existing wells. I also oppose said approval because I believe that it would have a
detrimental effect on the value of my property, and my ability to provide water for
domestic use and for livestock use.

I further oppose the approval of Application No. 6908-3, because the engineers
recommendation is impractical to enforce and it would put the burden on myself and
others in the area to provide the actual controls of the withdraws from the aquifer.

I also believe that the existing irrigation that has been already allowed from the
aquifer is already having a negative impact on the value of my land, the availability of
water for domestic and animal use, and my prior water rights by adding an additional
irrigation unit, pursuant to Application No. 6908-3 would magnify and exaggerate the
current problems that we have with the water levels going done when the irrigation is
being conducted.

Therefore, I resist the approval of Application No. 6908-3, and wish participate
in a hearing, and be pregjﬁ;\t(a hearing regarding said application.
y

Dated this of November, 2007.

// La %/w/'(// /&J‘//

Rayxﬂond Groft
1701 3™ Ave., SE Apt. 103
Aberdeen, SD 57401

omas M. Tobin
Attorney for Allen Hieb
P.O. Box 1456
Aberdeen, SD 57402
605-225-1000

/7



PETITION IN OPPOSITION TO APPLICATION NO. 6908-3, Harlan Aman, Hosmer,
South Dakota.

COMES NOW, the undersigned, Allen Hieb, and hereby oppose the approval of
Application No. 6908-3, filed by Harlan Aman of Hosmer, South Dakota. I am opposed,
as I would be an effected landowner concerning the geographical area effected by the
application and the approval of Application No. 6908-3, would also cause a detrimental
effect on my water rights as they presently exist. I also am a prior user of the water
located in the Hillsview Aquifer. I believe that the approval of Application No. 6908-3
will negatively effect the water levels, the availability of water, and the usefulness of my
existing wells. I also oppose said approval because I believe that it would have a
detrimental effect on the value of my property, and my ability to provide water for
domestic use and for livestock use.

I further oppose the approval of Application No. 6908-3, because the engineers
recommendation is impractical to enforce and it would put the burden on myself and
others in the area to provide the actual controls of the withdraws from the aquifer.

I also believe that the existing irrigation that has been already allowed from the
aquifer is already having a negative impact on the value of my land, the availability of
water for domestic and animal use, and my prior water rights by adding an additional
irrigation unit, pursuant to Application No. 6908-3 would magnify and exaggerate the
current problems that we have with the water levels going done when the irrigation is
being conducted.

Therefore, I resist the approval of Application No. 6908-3, and wish participate

in a hearing, and be present at a hearing regarding said application. o

Dated this / 7 day of November, 2007.

oy Y

Allen Hieb 7
11585 340™ Ave.
Hosmer, SD 57448
605-283-2739

homas M. Tobin
Attorney for Allen Hieb
P.O. Box 1456
Aberdeen, SD 57402
605-225-1000
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PETITION IN OPPOSITION TO APPLICATION NO. 6908-3, Harlan Aman, Hosmer,
South Dakota.

COMES NOW, the undersigned, Delores Hieb, and hereby oppose the approval
of Application No. 6908-3, filed by Harlan Aman of Hosmer, South Dakeota. I am
opposed, as I would be an effected landowner concerning the geographical area effected
by the application and the approval of Application No. 6908-3, would also cause a
detrimental effect on my water rights as they presently exist. I also am a prior user of
the water located in the Hillsview Aquifer. I believe that the approval of Application No.
6908-3 will negatively effect the water levels, the availability of water, and the usefulness
of my existing wells. I also oppose said approval because I believe that it would have a
detrimental effect on the value of my property, and my ability to provide water for
domestic use and for livestock use.

I further oppose the approval of Application No. 6908-3, because the engineers
recommendation is impractical to enforce and it would put the burden on myself and
others in the area to provide the actual controls of the withdraws from the aquifer.

I also believe that the existing irrigation that has been already allowed from the
aquifer is already having a negative impact on the value of my land, the availability of
water for domestic and animal use, and my prior water rights by adding an additional
irrigation unit, pursuant to Application No. 6908-3 would magnify and exaggerate the
current problems that we have with the water levels going done when the irrigation is
being conducted.

Therefore, I resist the approval of Application No. 6908-3, and wish participate
in a hearing, and be present at a hearing regarding said application.

Dated this | 7 day of November, 2007.

Delores Hieb
11585 340™ Ave.
Hosmer, SD 57448

605-283-2739

omas M. Tobin
Attorney for Allen Hieb
P.O. Box 1456
Aberdeen, SD 57402
605-225-1000
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PETITION IN OPPOSITION TO APPLICATION NO. 6908-3, Harlan Aman, Hosmer,
South Dakeota.

COMES NOW, the undersigned, Dale Mohr, and hereby oppose the approval of
Application No. 6908-3, filed by Harlan Aman of Hosmer, South Dakota. I am opposed,
as I would be an effected landowner concerning the geographical area effected by the
application and the approval of Application No. 6908-3, would also cause a detrimental
effect on my water rights as they presently exist. I also am a prior user of the water
located in the Hillsview Aquifer. I believe that the approval of Application No. 6908-3
will negatively effect the water levels, the availability of water, and the usefulness of my
existing wells. I also oppose said approval because I believe that it would have a
detrimental effect on the value of my property, and my ability to provide water for
domestic use and for livestock use.

1 further oppose the approval of Application No. 6908-3, because the engineers
recommendation is impractical to enforce and it would put the burden on myself and
others in the area to provide the actual controls of the withdraws from the aquifer.

I also believe that the existing irrigation that has been already allowed from the
aquifer is already having a negative impact on the value of my land, the availability of
water for domestic and animal use, and my prior water rights by adding an additional
irrigation unit, pursuant to Application No. 6908-3 would magnify and exaggerate the
current problems that we have with the water levels going done when the irrigation is
being conducted.

Therefore, I resist the approval of Application No. 6908-3, and wish participate
in a hearing, and be present at a hearing regarding said application.

Dated this [ '/ _day of November, 2007.

A N ‘
X
Dale Mohr
Hosmer, SD 57448

Thomas M. Tobin
Attorney for Allen Hieb
P.O. Box 1456
Aberdeen, SD 57402
605-225-1000
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PETITION IN OPPOSITION TO APPLICATION NO. 6908-3, Harlan Aman, Hosmer,
South Dakota.

COMES NOW, the undersigned, Herbert Groft, and hereby oppose the
approval of Application No. 6908-3, filed by Harlan Aman of Hosmer, South Dakota. I
am opposed, as I would be an effected landowner concerning the geographical area
effected by the application and the approval of Application No. 6908-3, would also cause
a detrimental effect on my water rights as they presently exist. I also am a prior user of
the water located in the Hillsview Aquifer. I believe that the approval of Application No.
6908-3 will negatively effect the water levels, the availability of water, and the usefulness
of my existing wells. I also oppose said approval because I believe that it would bave a
detrimental effect on the value of my property, and my ability to provide water for
domestic use and for livestock use.

1 further oppose tie approval of Application No. 6908-3, because the engineers
recommendation is impractical to enforce and it would put the burden on myself and
others in the area to provide the actual controls of the withdraws from the aquifer.

I also believe that the existing irrigation that has been already allowed from the
aquifer is already having a negative impact on the value of my land, the availability of
water for domestic and animal use, and my prior water rights by adding an additional
irrigation unit, pursuant to Application No. 6908-3 would magnify and exaggerate the
current problems that we have with the water levels going done when the irrigation is
being conducted.

Therefore, I resist the approval of Application No. 6908-3, and wish participate
in a hearing, and be present at a hearing regarding said application.

Dated this /7~ day of November, 2007.

oy, /_i»ﬁ/# /
Herbert Groft

\
(Arrad S~
Thomas M. Tobin
Attorney for Allen Hieb
P.O. Box 1456
Aberdeen, SD 57402
605-225-1000




ﬁ | DEPARTMENT of ENVIRONMENT
. . and NATURAL RESOURCES

PMB 2020

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
CReATFACES GheaTPLAcES www_state.sd.us/denr
November 26, 2007
NOTICE
TO: Harlan Aman Thomas M. Tobin
33788 121* Street ' Attorney for Petitioners
Hosmer SD 57448 PO Box 1456
Aberdeen SD 57402
FROM: Garland Erbele, Chief Engineer \\

Water Rxghts Program \\)\ j\, )
D3R

SUBJECT:  Notice of Hearing on Wa@ Permit pllcatxon No.6908-3, Harlan Aman

Petitions to intervene have been filed in response to the public notice of Water Permit Application No.
6908-3 filed by Harlan Aman. This notice schedules a hearing before the Water Management Board to
consider Application No. 6908-3. Enclosed is a copy of the staff report, recommendation and the

petitions to intervene.

As specified in the publication notice, Application No. 6908-3 proposes to appropriate 2.0 cubic feet of
water per second from one well to be completed into the Hillsview Aquifer (approximately 110 feet
deep) located in NE %4 SW Y Section 34 to irrigate 160 acres located in the W %2 SW Y4, S v, NW Y%
Section 34; all in TI26N-R71W. This new well may be used to irrigate the E Y2 SW Y of section 34

which is authorized by Water Right No. 2893-3.

The Water Management Board will conduct a hearing to consider Application No. 6908-3 at 1:30 PM
on Tuesday, March 11, 2008 in the Floyd Matthew Training Center, Joe Foss Building, 523 E. Capitol
Avenue, Pierre SD. Pursuant to SDCL 46-2-9, 46-2-11, and 46-2A-23, the Board has legal authority
and jurisdiction to conduct this hearing. The hearing time is an estimate and may be delayed due to
prior agenda items. Notice will be provided to all parties of record of any change in the hearing time

or date.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 6908-3
because 1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is
a beneficial use of water, and 4) it is in the public interest. The Chief Engineer's recommendation is
not final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with
qualifications, 3) defer, or 4) deny this application based on the evidence presented at the public

hearing.
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The March 11, 2008, hearing date will be automatically delayed for at least 20 days upon written
request to the Chief Engineer from the applicant or any party who timely filed a petition opposing the
application. The request for an automatic delay must be filed by February 29, 2008.

This hearing may be an adversarial proceeding. Any party of record and/or the applicant have the right
to be represented by a lawyer and may present evidence or cross-examine witnesses according to
SDCL 1-26. These and other due process rights will be forfeited if not exercised. Decisions of the
Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

Notice is further given to individual with disabilities that this hearing is being held in a physically
accessible facility. Please notify Eric Gronlund at (605) 773-3352 by February 29, 2008, if you have
any questions about the hearing process or have special needs for which the department will make

arrangements. '

This application is made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-16; 46-2-3.1, 46-2-9,
46-2-11, 46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-12, 46-2A-14, 46-2A-15, 46-2A-23; 46-5-1
thru 46-5-11, 46-5-13 thru 46-5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5-30.4 and Board Rules ARSD
74:02:01:01 thru 74:02:01:15.

enclosures
c: Diane Best, Assistant Attorney General
NOTE: Since this matter does not involve a monetary controversy in excess of $2,500.00 or

termination of a property right in accordance with SDCL 1-26-18.3, the Chief Engineer has
determined this contested case need not be referred to the Office of Hearing Examiners. If
any party disagrees with this determination, the Chief Engineer shall be notified

by February 29, 2008.
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CERTIFICATION

I hereby certify that on November 26, 2007, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated November 26,
2007, regarding scheduling of hearing for Water Right Permit Application No. 6908-3, Harlan Aman,
as addressed below and on the attached parties of record.

Harlan Aman Thomas M. Tobin
33788 121 Street PO Box 1456
Hosmer SD 57448 Aberdeen SD 57402

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

)

T

Gail Jacobson, Secréidry
Water Rights Proggdm, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

)
Sworn to, before me, this d/[ﬂ day of November, 2007.

Yinzn A Pdnade
Karen Schlaak
Notary Public

My Commission expires April 1, 2013

)\« KAREN SCHLAAK ¢ ]
NOTARY PUBLIC
Ny State of South Dakota ™

. - g -
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DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
www.state.sd.us/denr
ChET A G A February 14, 2008
NOTICE
TO: Harlan Aman Thomas M. Tobin
33788 121* Street Attorney for Petitioners
Hosmer SD 57448 PO Box 1456
Aberdeen SD 57402
FROM: Garland Erbele, Chief Enging b“ \

Water Rights Program \,

SUBJECT: Hearing on Water Permit Appllcatlon J0. 6908-3, Harlan Aman

Application No. 6908-3 proposes to appropriate 2.0 cubic feet of water per second from one well
completed into the Hillsview Aquifer located in NE ¥4 SW % Section 34 to irrigate 160 acres located in
- the W2 SW Y%, S 2 NW Y Section 34; all in TI126N-R71W. This new well may be used to irrigate
the E 2 SW ' of section 34 which is authorized by Water Right No. 2893-3.

The Water Management Board will conduct a hearing to consider Application No. 6908-3 at 1:30 PM on
Tuesday, March 11, 2008, in the Floyd Matthew Training Center, Joe Foss Building, 523 E. Capitol
Avenue, Pierre SD. The agenda time is an estimate and may be delayed due to prior agenda items.

Applicable provisions of the public notice published in the Northwest Blade and the notice dated
November 26, 2007, 2007 will still apply. This hearing may be an adversarial proceeding. Any party of
record has the right to be present and to be represented by a lawyer. These and other due process rights
will be forfeited if they are not exercised. Decisions of the Board may be appealed to the Circuit Court

and State Supreme Court as provided by law.

Enclosed is a copy of the report, recommendation and petition in the matter of Water Permit
Application No. 6908-3. State law directs the Chief Engineer to provide Water Management Board
members with a copy of all pleadings including petitions for each proceeding. This same information
will be sent to the Board members in advance of the hearing. In addition, enclosed are two documents
intended to acquaint parties with the hearing process entitled “Procedure for Hearings before the Water
Management Board” and “Summary of South Dakota Water Laws and Rules”. You are encouraged to
review these documents prior to the hearing.

Please contact Eric Gronlund at (605) 773-3352 if you have questions regarding the upcommg hearing
before the Board.

enclosures

c: Diane Best, Assistant Attorney General



CERTIFICATION

L hereby certify that on February 15, 2008, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 15,
2008, regarding the hearing for Water Right Permit Application No. 6908-3, Harlan Aman, as
addressed below and on the attached parties of record.

Harlan Aman Thomas M. Tobin
33788 121" Street PO Box 1456
Hosmer SD 57448 Aberdeen SD 57402

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Eric Gronlund
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this (5 ok day of February 2008.

Kinen clenluake

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

P P

}s. KAREN SCHLAAK ¢ ]
0§ Nomarveuaic R
Y, State of South Dakota Mk
e e T S WP




. j@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
‘ PIERRE, SOUTH DAKOTA 57501-3182
(oAt FAceS. GREAT FuAces. www.state.sd.us/denr
March 17, 2008
NOTICE
TO: Margo Northrup Thomas Tobin
Riter, Rogers, Wattier & Brown Tonner, Tobin & King
PO Box 280 PO Box 1456
Pierre SD 57501 Aberdeen SD 57402-1456
FROM: Garland Erbele, Chief Engmeer 4 \ U
Water nghts Program | n % (};
«4_- -~ ,j'»/i '

SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed Margo Northrup to prepare proposed Findings of Fact,
Conclusions of Law and a Final Decision in the matter of Water Permit Application No. 6908-3 filed
by Harlan Aman. The Board will consider adoption of Findings, Conclusions and Final Decision at
1:00 PM, on May 7, 2008, in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol

Avenue, Pierre SD.

The Board requested that a copy of the proposed Findings, Conclusions and Final Decision be mailed
to each Board member and parties by April 11, 2008. Written objections or comments in support of
the proposed Findings, Conclusions and Final Decision, or alternative Findings, Conclusions and Final
Decision are to be mailed to each Board member, the Board attorney (mailing list enclosed) by April

28, 2008.

At the Board’s discretion, oral arguments by parties who timely filed written comments in opposition
or support of the proposed Findings, Conclusions and Final Decision, or alternative Findings,
Conclusions and Final Decision may be made on May 7, 2008. The public hearing was completed on

March 11, 2008. No additional testimony will be received.

If you have questions about the findings process, please contact Eric Gronlund at (605) 773-3352.

Enclosure

c: Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General
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CERTIFICATION

I'hereby certify that on March 17, 2008, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated March 17, 2008,
regarding preparation of findings of fact, conclusions of law and final decision for Water Right Permit
Application No. 6908-3, Harlan Aman, addressed as stated below :

Margo Northrup Thomas Tobin

Riter, Rogers, Wattier & Brown Tonner, Tobin & King

PO Box 280 PO Box 1456

Pierre SD 57501 Aberdeen SD 57402-1456

Sent Notice Inter-Office mail to:
Jeff Hallem, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Diane Best, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Gail Jacobsogi'
Water Right Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this /7% day of March 2008.

7 o 7%&%[ wake

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

. KAREN SCHLAAK &
: NOTARY PUBLIC
b% State of South Dakota ™ §

PR

. g
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ﬁ_@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020 -
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

CoEAT FACES GReAY Puaces.

March 18, 2008

Allen Hieb
11585 340™ Avenue
Hosmer SD 57448

Dear Mr. Hieb:

As per your request after the hearing on Mr. Aman’s water permit application, please find
enclosed a copy of the notice which sets forth the timeframes for consideration of findings of
fact, conclusions of law and final decision on this application.

If you have any questions on the findings process, please do not hesitate to contact me.

Sincerely,

LT

Eric Gronlund '
Water Rights Program, DENR
605 773-3352

enclosure

2a



| j RiterRogers RECEIVED
APR 1 4 2008

WATER RI
PROGRAGTS

April 10, 2008

Department of Environment and Natural Resources
PMB 2020

Joe Foss Building

523 E Capitol Avenue

Pierre SD 57501

Re: Water Permit Application No. 6908.3 — Harlan Aman

To Whom It May Concern:

Robert C. Riter, Jt.
Darla Pollman Rogers
Jerry L. Wattier
Margo D. Northrup

Associate:

Lindsey Riter-Rapp

Of Counsel:
Robert D. Hofer

Enclosed are the Original Proposed Findings of Fact, Conclusion of Law and Certificate

of Service in the above reference matter. Please file the same in your office.

Yours truly,

RITER, ROGERS, WATTIER

ﬂ‘(’u
Margo D. Northrup

MDN/Ima

Enclosure

Law Office
Riter, Rogers, Wattier, & Northrup, LLP

Phone: 605-224-5825 ¢ Fax: 605-224-7102 * www.riterlaw.com
319 South Coteau Street * PO. Box 280 ¢ Pierre, South Dakota 57501-0280

A



STATE OF SOUTH DAKTOA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF )

WATER PERMIT ) Findings of Fact,
APPLICATION NO. 6908-3, ) Conclusion of Law
Harlan Aman )

Certificate of Service

RECEIVED
APR 14 2008

WATER Ry
PROGRANTS

1, Robert C. Riter, Jr., hereby certify that a true and correct original of the Findings

of Facts and Conclusion of Law was sent by first class mail on this,@day of April, 2008 upon:

Department of Environment and Natural Resources
PMB 2020

Joe Foss Building

523 East Capitol Ave

Pierre SD 57501

I, Robert C. Riter, Jr., hereby certify that a true and correct copy of the Findings of

Facts and Conclusion of Law was sent by first class mail on this W_?day of April, 2008 upon:

Diane Best

Attorney General Office
1302 E Hwy 14, #1
Pierre SD 57501

Thomas Tobin
Tonner, Tobin & King
PO Box 1456
Aberdeen SD 57402

Robert C. Riter, Jr.

Ri



STATE OF SOUTH DAKTOA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF )

WATER PERMIT ) Findings of Fact,
APPLICATION NO. 6908-3, ) Conclusion of Law,
Harlan Aman 9 Final Decision and Order

RECEIVED
APR 1 4 2008

WATER RIGHTS
PROGRAM

This matter having come on for hearing before the South Dakota Water Management

Board on the 11th day of March, 2008 and the applicant appearing personally and by and

through attorneys Riter, Rogers, Wattier and Northrup, LLP of Pierre, South Dakota and

Assistant Attorney General Diane Best appearing on behalf of the South Dakota Water Board

and Thomas Tobin of Aberdeen, South Dakota appearing on behalf of Intervenors, Allen Heib,

Deloris Heib, Dale Mohr and Raymond Graff, and the Board having considered the evidence

presented, all records and documents on file herein and good cause appearing therefore, now

enters the following Findings of Facts and Conclusion of Law:

FINDINGS OF FACT

1. Harlan Aman filed Application No. 6908-3 (hereinafter the “Application”) for a water

permit for irrigation purposes.

2. The Application proposes to appropriate 2.0 cubic feet of water per second (“CFS”) or

approximately 900 gallons per minute from one well proposed to be 110 feet deep. The

well is to be completed into the Hillsview Aquifer located in the northeast quarter of the

southwest quarter of Section 34 to irrigate one hundred and sixty (160) acres located in

the west half of the southwest quarter and the south half of the northwest quarter of

section 34; all in Township 126 North, Range 71 West, McPherson County. The well

7



may also be used to irrigate the east half of the southwest quarter of section 34 which is
authorized by Water Right NO. 2893-3.

. The Hillsview aquifer is a predominantly buried outwash (sand and gravel) in McPherson
County. The aquifer underlies 51;200 acres and contains an estimated 230,000 acre-feet
of recoverable water in storage. In the immediate area of this application, the aquifer is
under water table conditions and appears to be a surficial aquifer.

. The proposed depth of 110 feet should be sufficient to penetrate the entire aquifer
thickness but until test holes are drilled the best site for a production well is not known.

- Although no test well was drilled for this application, there is sufficient information from
a County Study, other wells in the area, other irrigation wells, and two observation wells
(MP80G and MP80H) that the Water Rights Program monitors. The observation wells

are within two miles of this proposed well site. Water levels for these wells show good

response to climatic conditions that is rising during wet periods (recharge) and gradually .

declining water levels dﬁring dry periods. The water level record indicates the aquifer is
capable of sustaining additional withdrawals. Hydrographs for observation well MP-80H
(located about one-half mile northeast) of this proposed well support that the aquifer is
capable of sustaining additional withdrawals.

. There are three existing irrigation wells within one mile of this proposed well. These are
Water Rights No. 2893-3 (one well, 76 feet deep, 2.0 cfs, irrigation of 202 acres) and
Water Right No. 2951-3 (one well, 112 feet deep, 1.78 cfs, irrigation of 138 acres) and
Water Rights No. 4129-3 (one well, 70 feet deep, 1.88 crs, irrigation of 272 aqres). The
well for No. 2893-3 is located about 1,900 northwest of this proposed site, the well for

No. 2951-3 is located about one-half mile west of this proposed site and the well for No.

*7



10.

11.

12.

13.

4129-3 is located about 4,200 feet northwest of this proposed site. Interference is not

expected to be a concern. At this distahce between wells, drawdown is not expected to be

significant. The observation well record reinforces this conclusion.

Harlan Aman has never experienced problems with the existing irrigation wells located

on his property.

Allen Hieb intervened in this matter and is opposed to the granting of the application as

proposed. Allen Hieb lives on a ranch approximately a mile and a half (1 %) to two 2)

miles north of the proposed well site.

Allen Heib has wells on his property for domestic use and livestock use. Some of the

wells are drilled at a depth of 140 feet. The wells at a depth of 140 feet are good, high

producing wells. One of the wells was drilled at a depth of thirty feet. This well went dry
in 2006.

Delores Hieb intervened in this matter and is opposed to the granting of the application as
proposed. Delores Hieb lives on a ranch approximately a mile and a haif (1 2) to two (2)
miles north of the proposed well site. Dolores Heib is the mother of Allen Heib and also
uses wells for domestic use and livestock use.

Dale Mohr intervened in this matter and is opposed to the granting of the application as
proposed. Dale Mohr lives on a ranch one mile east of the proposed well site.

Dale Mohr has drilled three wells on his property. Two of those wells are at a depth of
140 feet. The wells at a depth of 140 feet are working properly. One of the wells was
drilled at a depth of 40 feet. The well at a depth of 40 feet went dry.

Raymond Graff intervened in this matter and is opposed to the granting of the application

as proposed. Raymond Graff currently lives in Aberdeen, South Dakota but owns land

2l



within approximately one (1) mile to one mile and one quarter of a mile (1 1/4) from the

proposed well site.

14. Raymond Graff currently has two wells on the property for domestic use and they are

working properly.

15. The wells that have been replaced by Allen Heib and Dale Morh were 25 to 45 feet deep.
They were replaced during dry years or drought years. The reason for the replacement of

the wells has no relation to the irrigation withdrawals of the existing wells, but more

likely the depth of the wells.
CONCLUSIONS OF LAW

1. The Board has jurisdiction of the matter.

2. There is a reasonable probability that there is unappropriated water available for the

applicant’s proposed use.

3. The proposed diversion can be developed without unlawful impartment of existing rights.

4. The proposed use is a beneficial use.

5. Itis in the public interest to grant the application subject to the qualifications set forth in

the Final Decision below.

From the forgoing F indings of Facts and Conclusion of Law, the Board now

enters the following:

FINAL DECISION AND ORDER

1. The application for Water Permit No. 6908.3 is hereby granted with the following

qualifications:

RL



A. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water
rights.

B. The well authorized by Permit No. 6908-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

C. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

DATED this ____ day of April, 2008.

By the Board:

Chairman

VA



cat) RECEIVED

APR 2 9 2008

OFFICE OF ATTORNEY GENERAL WATER RIGHTS

1302 East Highway 14, Suite 1 PROGRAM
Pierre, South Dakota 57501-8501
Ph 605) 773-3215
LARRY LONG o aos) Y ra s o CHARLES D. McGUIGAN
ATTORNEY GENERAL TTY (605} 773-6585 CHIEF DEPUTY ATTORNEY GENERAL

www,state.sd.us/atg

MEMORANDUM

To: Water Management Board and interested parties
From: Diane Best, Counsel for DENR Water Rights Program
Subject: In the Matter of Water Permit Application No. 6908-3, Harlan Aman

Date: April 28, 2008

Consistent with the Board's direction, I am enclosing the DENR
responses to proposed Findings of Fact and Conclusions of Law in the

above-referenced matter.

For your reference, I am also enclosing a copy of the proposal filed by Applicant
Aman on April 10.

DB/sk

s-memo.db Water Mgt. Bd (Water Permit App — Harlan Aman)



RECEIVED
MAY ~ 1 2008

WATER RiG
PROGRA;;TS

STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

DENR RESPONSE TO
PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
FINAL DECISION

IN THE MATTER OF

WATER PERMIT
APPLICATION NO. 6908-3,
Harlan Aman

COMES NOW, the South Dakota Department of Environment and
Natural Resources, Water Rights Program (DENR) and makes its
response to the Applicant's proposed Findings of Fact,

Conclusions of Law and Final Decision in the above-entitled

matter:

1. The introductory comments should reflect that
undersigned counsel appeared on behalf of the
Department of Environment and Natural Resources, Water
Rights Program. The South Dakota Water Management
Board was represented by Jeff Hallem.

2. On page 2, the DENR proposes additional language with

respect to Finding of Fact 5. Finding of Fact 5
should reflect that the County Study referenced on
line 2 was a 1982 study conducted by the South Dakota
Geological Survey and is the most recent water study

conducted for this aquifer. Also, an additional

sentence should be added to the end of Finding of Fact

5 as follows: "The hydrograph for observation well
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MP-80G (located about 1 1/2 miles Northwest of the
proposed well) also supports the conclusion that the

aquifer is capable of sustaining additional

withdrawals.

3. Following Finding of Fact 5, the DENR would propose an

additional Findings of Fact as follows:

DENR witness, James Goodman, a natural resources
engineer, reviewed the Permit Application, reviewed
the County Study report conducted by the South Dakota
Geological Survey, analyzed the hydrology of the
Hillsview Aquifer, reviewed information obtained from
the two state observation wells (MP-80G and MP-80H)
and examined information obtained regarding other
nearby irrigation permits. James Goodman is an expert
in ground water hydrology and has previously appeared
before the South Dakota Water Management Board as an
expert. Goodman was the only hydrology expert to
testify in this proceeding.

Witness Goodman testified that the Hillsview Aquifer
is capable of sustaining additional withdrawals and,
further, that interference with other irrigation wells
is not expected to be a concern. Goodman's conclusion
was based on his experience and background, as well as
the information pertaining to the irrigation wells and
the studies referenced in his report. Further, he
concluded that at this distance between wells,
drawdown 1s not expected to be significant. In light
of this testimony as well as the observation well
hydrographs contained with the Goodman report and the
testimony of all parties, this Board finds that there
is a reasonable probability that there is
unappropriated water available for the applicant's
proposed use and that the proposed diversion can be
developed without unlawful impairment of existing

rights.

4. The DENR also asked that additional Findings of Fact

be included, which would state as follows:
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This Board's  conclusion that the proposed diversion
can be developed without unlawful impairment of
existing rights relies on both the Goodman expert
testimony as well as the chief engineer's proposed
qualifications for the proposed permit. The permit
would be qualified so as to protect nearby domestic
wells and other wells which may obtain water from the
same aquifer and which hold priority rights. The
proposed qualification provides that the well owner

- must control his withdrawals so there is not a

5.

of Fact 6,

reduction of needed water supplies in adequate

domestic wells or in adequate wells having prior water
rights. This includes both existing irrigation rights
as well as domestic wells which are not required to be

permitted.

The Board finds that the testimony presented by the
applicant and intervenors in this matter, when fully
considered in light of all the evidence in the record,
weighs in favor of determining that there is a
reasonable probability that there is unappropriated
water available for the applicant's proposed use, and
also weighs in favor of finding that the proposed
diversion can be developed without unlawful impairment

of existing rights.

The DENR proposes a small change on proposed Finding

line 6. This Finding of Fact should reflect that the

well for Water Permit No. 2893-3 is located about 1,900 feet

northwest

6.

of the proposed site.

The DENR proposes additional language at the end of

Finding of Fact 9:

The year 2006 was a drought year. The 30 foot well at
this location is responsive to fluctuations in the
aquifer due to drought. Moreover, the Board
recognizes that the DENR monitoring wells, which are
close to the proposed well site and to Aman's existing
wells show that fluctuation is much more attributable
to climatic conditions than it is to irrigation. 1In
fact, the DENR expert testified that fluctuation in
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water levels would be attributable to climatic
conditions rather than irrigation.

1. The DENR also proposes additional language at the end

of proposed Finding of Fact 12. The language is as follows:

The Mohr situation is similar to that of the Allen
Hieb well. This Board finds, as it has with respect
to the Allen Hieb well that wells in this area will be
responsive to climatic influences, and that based upon
expert testimony and the DENR's monitoring wells, the
fluctuations are not caused by nearby irrigation.

8. Finding of Fact 15 contains a typographical error.
The spelling of Dale Mohr's name is incorrect in this Finding.
9. The DENR also proposes additional new Findings of Fact

at the end of the proposed Findings of Fact offered by the

applicant:

The Intervenors assert that the application at issue
will result in a situation where 240 acres will be
irrigated from the proposed well. The actual new
acreage that would be irrigated under this permit
would be up to 160 acres. 1In addition, part of the
application is to allow irrigation of an additional 64
acres that is already irrigated under another water
right. The additional 64 acres are located in the
east half of the southwest quarter of Section 34,
which is authorized by Water Right No. 2893-3.
Granting this permit allows use of water from the new
well authorized under this permit as an alternative to
the well now used under Water Right No. 2893-3 for the
64 acres. This does not allow the Applicant to
"double up" and apply more total water per acre than
that authorized under SDCL 46-5-6. Further, allowing
irrigation of this 80 acres from the presently pending
permit does not authorize the transfer or change in
acreage of any rights granted under Water Right No.

2893-3.

The proposed Water Permit is for use for irrigation.
This Board has previously found on several occasions
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that the use of water for irrigation for farm crops is
a beneficial use and is in the public interest. This
use is beneficial to the appropriator insofar as the
appropriator desires to increase its capacity to grow
agriculture crops. The use is also consistent with
the interest of the public of this state and the best
utilization of water supplies in that it provides for
use of water to support the State's agricultural
economy. Further, it is in the public interest to
promote the maximum beneficial use of water.
Accordingly, the proposed use is beneficial within the
meaning of SDCL 46-1-6(3). ’

The proposed use is in the public interest insofar as
it provides water for irrigation which would, in turn,
benefit the general economic development of the area
in gquestion.

) #
Dated this 2@ day of April, 2008.

i) PBert
Diane Best
Assistant Attorney General
1302 E. Highway 14, Ste. 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215

s-pld_db FOF, COL & Decision (Water Permit app ~ Harlan Aman)
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STATE OF SOUTH DAKTOA
BEFPORE-FHE WATER MANAGEMENT BOARD

IN THE MATTER OF )

WATER PERMIT ) Findings of Fact,
APPLICATION NO. 6908-3, ) Conclusion of Law,
Harlan Aman ) Final Decision and Order

This matter having come on for hearing before the South Dakota Water Management
Board on the 11th day of March, 2008 and the applicant appearing personally and by and
through attomeys Riter, Rogers, Wattier and Northrup, LLP of Pierre, South Dakota and
Assistant Attorney General Diane Best appearing on behalf of the South Dakota Water Board
and Thomas Tobin of Aberdeen, South ?akota appearing on behalf of Intervenors, Allen Heib,
Deloris Heib, Dale Mohr and Raymond Graff, and the Board having considered the evidence
presented, all records and documents on file herein and good cause appearing therefore, now

enters the following Findings of Facts and Conclusion of Law:

FINDINGS OF FACT

1. Harlan Aman filed Application No. 6908-3 (bereinafter the “Application™) for a water
permit for irrigation purposes. :

2. The Application proposes to appropriate 2.0 cubic feet of water per second (“CFS”) or
approximately 900 gallons per minute from one well proposed to be 110 feet deep. The
well is to be completed into the Hillsview Aquifer located in the northeast quarter of the
southwest quarter of Section 34 to irrigate one hundred and sixty (160) acres located in
the west half of the south;vest quarter and the south half of the northwest quarter of

section 34; all in Township 126 North, Range 71 West, McPherson County. The well
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ity 4156 be used to irrigate the east'half of the southwest quarter of section 34 which is
.authorized by Water Right NO. 2893-3.

. The Hillsview aquifer is a predominantly buried outwash (sand and gravel) in McPherson
County. The aquifer underlies 51'-,200 acres and contains an estimated 230,000 acre-feet
of recoverable water in storage. In the immediate area of this application, the aquifer is
under water table conditions and appears to be a surﬁcial)aquifer. |

. The proposed depth of 110 feet should be sufficient to penetrate the entire aquifer
thickness but until test holes are drilled the best site for a production well is not known.

. Although no test well was drilled for this application, there is sufficient information from
a County Stud),/gtgher wells in th)e area, other irrigation wells, and two observation wells
(MP80G and MP80H) that the Water Rights Program monitors. The observation wells
are within two miles of this proposed well site. Water levels for these wells show good
response to climatic conditions that is rising during wet periods (recharge) and gradually
declining water levels dﬁring dry periods. The water level record indicates the aquifer is
Capable of sustaining additional withdrawals. Hydrographs for observation well MP-80H
(located about one-half mile northeast) of this proposed well support that the aquifer is
capable of sustaining additional withdraWals.

. There are three existing irrigation wells within one mile of this proposed well. These are
Water Rights No. 2893-3 (one well, 76 feet deep, 2.0 cfs, irrigation of 202 acres) and
Water Right No. 2951-3 (one well, 112 feet deep, 1.78 cfs, irrigation of 138 acres) and
Water Rights No. 4129-3 (one well, 70 feet deep, 1.88 crs, irrigation of 272 acres). The
well for No. 2893-3 is located about 1,900 northwest of this proposed site, the well for

No. 2951-3 is located about one-half mile west of this proposed site and the well for No.
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10.

11.

12.

13.

4129-3 is located about 4,200 feet northwest of this proposed site. Interference is not
expected to be a concern. At this distance between wells, drawdown is not expected to be
significant. The observation well record reinforces this conclusion.

Harlan Aman has never experienced problems with the existing irrigation wells located
on his property.

Allen Hieb intervened in this matter and is opposed to the granting of the application as
proposed. Allen Hieb lives on a ranch approximately a mile and a half (1 %) to two (2)
miles north of the proposed well site.

Allen Heib has wells on his property for domestic use and livestock use. Some of the
wells are drilled at a depth of 140 feet. The wells at a depth of 140 feet are good, high
producing wells. One of the wells was drilled at a depth of thirty feet. This well went dry
in 2006.

Delores Hieb intervened in this matter and is opposed to the granting of the application as
proposed. Delores Hieb lives on a ranch approximately a mile and a half (1 1) to two (2)
miles north of the proposed well site. Dolores Heib is the mother of Allen Heib and also
uses wells for domestic use and livestock use.

Dale Mohr intervened in this matter and is opposed to the granting of the application as
proposed. Dale Mohr lives on a ranch one mile east of the proposed well site.

Dale Mohr has drilled three wells on his property. Two of those wells are at a depth of
140 feet. The wells at a depth of 140 feet are working properly. One of the wells was
drilled at a depth of 40 feet. The well at a depth of 40 feet went dry.

Raymond Graff intervened in this matter and is opposed to the granting of the application

as proposed. Raymond Graff currently lives in Aberdeen, South Dakota but owns land
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within approximately one (1) mile to one mile and one quarter of a mile (1 1/4) from the

proposed well site.

14. Raymond Graff currently has two wells on the property for domestic use and they are

working properly.

15. The wells that have been replaced by Allen Heib and Dale Morh were 25 to 45 feet deep.
They were replaced during dry years or drought years. The reason for the replacement of

the wells has no relation to the irrigation withdrawals of the existing wells, but more

likely the depth of the wells.
CONCLUSIONS OF LAW

1. The Board has jurisdiction of the matter.

2. There is a reasonable probability that there is unappropriated water available for the

applicant’s proposed use.

3. The proposed diversion can be developed without unlawful impartment of existing rights.

4. The proposed use is a beneficial use.

5. It is in the public interest to grant the application subject to the qualifications set forth in

the Final Decision below.

From the forgoing Findings of Facts and Conclusion of Law, the Board now

enters the following:

FINAL DECISION AND ORDER

1. The application for Water Permit No. 6908.3 is hereby granted with the féllowing

qualifications:
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A. The well approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this
Permit shall control his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water
rights.

B. The well authorized by Permit No. 6908-3 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

C. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

DATED this day of April, 2008.

By the Board:

Chairman
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER PERMIT )
APPLICATION NO. 6908-3, )
Harlan Aman )

CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and correct
copies of proposed Findings of Fact, Conclusions of Law and
Final Decision were served upon each of the following by
enclosing the same in envelopes with first class postage,
prepaid and affixed thereto, and depositing said envelopes in
the United States mail at Pierre, South Dakota, on this 28% day

of April, 2008:

Francis E. Brink Leo Holzbauer

1214 S. Wells St. 29416 395th Ave.
Aberdeen, SD 57401 Wagner, SD 57380
Rodney Freeman, Jr. Bernita Loucks

P.O. Box 176 219 42nd St.

Huron, SD 57350-0176 Rapid City, SD 57702

James Hutmacher

Everett Hoyt
802 E. Seventh St.

4422 Carriage Hills Dr.

Rapid City, SD 57702 Oacoma, SD 57365
Tim Bjork Thomas Tobin
112 W. Oak St. Attorney at Law
Pierre, SD 57501 P.O. Box 1456

Aberdeen, SD 57402

and sent on the same date by interoffice mail to:

Garland Erbele, Chief Engineer
Water Rights Program
Department of Environment

and Natural Resources
Foss Building
Pierre, SD 57501

and by hand delivery on the same date to:

Jeffrey P. Hallem
Assistant Attorney General
Mickelson Bldg. '
Pierre, SD 57501

Diane Best
Assistant Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215

s-pld_db Certificate of Service (Water Bd ~ Harlan Aman)
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STATE OF SOUTH DAKOTA
WATER MANAGEMENT BOARD

IN THE MATTER OF WATER PERMIT ) SUPPLEMENTAL
APPLICATION NO. 6908-3, ) CERTIFICATE OF SERVICE

Harlan Aman )

The undersigned hereby certifies that true and correct
copies of proposed Findings of Fact, Conclusions of Law and
Final Decision were served upon each of the following by
facsimile and enclosing the same in envelopes with first class
postage, prepaid and affixed thereto, and depositing said
envelopes in the United States mail at Pierre, South Dakota, on

this 30" day of April, 2008:

Margo Northrup
Attorney at Law
P.O. Box 280
Pierre, SD 57501
FAX: 605-224-7102

and sent on the same date by first class mail to:

Thomas Tobin
Attorney at Law
P.O. Box 1456
Aberdeen, SD 57402

and sent on the same date by interoffice mail to:

Garland Erbele, Chief Engineer
Water Rights Program
Department of Environment

and Natural Resources
Foss Building
Pierre, SD 57501

and by hand delivery on the same date to:

Jeffrey P. Hallem
Assistant Attorney General
Mickelson Bldg.

Pierre, SD 57501

Yexanss (Jpdl F—

Diane Best’

Assistant Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215

s-pld_db Supplemental Certificate of Service (Water Bd — Harlan Aman)
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TONNER, TOBIN & KING, LLP RECEIVED

ATTORNEYS AT LAW MAY -1 2008
404 S. Lincoln St. : W,
PO Box 1456 ?’EE(?G%'%TS
Aberdeen, SD 57402-1456
ATTORNEYS:
THOMAS P. TONNER ' TELEPHONE: (605) 225-1000
FAX: (605) 225-0625

THOMAS M. TOBIN

HIRAM L. KING E-Mail: ttobin@nvc.net

RESEARCH & INVESTIGATION:
CHARLES A. BENSEN

April 30, 2008

State of South Dakota
Water Management Board
Joe Foss Building

523 East Capitol

Pierre, SD 57501-3182

Re:  Water Permit Application No. 6908-3 Harlan Aman

Dear Sir/Madam:

Enclosed please find the original Objection to Findings of Fact and Conclusions of
Law and Intervener’s Proposed Findings of Fact and Conclusions of Law with regard to the

above-entitled matter.

If you should have any questions, please do not hesitate to contact me.

Thanking you, | remain,

Sifgerely yours,

Thomas M. Tobin

TMT:{j

Enclosures
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RECEIVED

MAY - 1 2008
STATE OF SOUTH DAKOTA Wﬁ%’sﬁgrs
BEFORE THE WATER MANAGEMENT BOARD ‘
IN THE MATTER OF ) Objections to
WATER PERMIT ) Findings of Fact
APPLICATION NO. 6908-3, ) Conclusion of Law,
Harlan Aman ) Final Decision and Order

Comes Now, Thomas M. Tobin, the attorney for the interveners, Alan Hieb, Delores
Hieb, Dale Mohr, and Raymond Groft, objects to the proposed Findings of Fact 4, 5, 6, 7, aid

15, and Conclusions of Law 2, 3, and 5.

Thomas M. Tobin
Attorney for Interveners
404 S. Lincoln

P.O. Box 1456

Aberdeen, SD 57402-1456
(605) 225-1000

Dated this 30™ day of April, 2008.

CERTIFICATE OF SERVICE

I, Thomas M. Tobin, hereby certify that I have today; this 30" day of April, 2008, served the
attached Intervener’s Objection to Plaintiff’s Findings of Fact and Conclusions of Law upon:

Ms. Margo D. Northrup

Riter, Rogers, Wattier & Northrup, LLP
P.O. Box 280

Pierre, SD 57501-0280

Mr. Jeff Hallam

Assistant Attorney General

1302 East Hwy. 14, Suite 1
Pierre, South Dakota 57501-8501

Ms. Diane Best

Assistant Attorney General

1302 East Hwy. 14, Suite 1
Pierre, South Dakota 57501-8501

By depositing a copy of the said documents in the United States mail at Aberdeen, South Dakota,
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addressed to the above-named persons at the above-described address, postage prepaid.
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF ) Interveners’ Proposed
WATER PERMIT ) Findings of Fact
APPLICATION NO. 6908-3, ) Conclusion of Law,
Harlan Aman ) Final Decision and Order

10.

There is insufficient data available to the department to determine the amount of
recoverable water storage in the area proposed for the irrigation well.

No test holes have been drilled in the proposed area, and no test pumping has been done,
to determine the effect of the proposed well site on the surrounding wells in existence.

All of the interveners have as their only water source wells that have been drilled in the
immediate area of the proposed well site.

All of the interveners would have rights prior in time and rights that would need to be
protected by the department before granting this permit.

Intervener, Dale Mohr, lives one mile east of Alan Hieb, and has drilled two wells in the
area, and renovated one well. His pasture well was 140 ft. deep and was replaced with a
well that was 120 ft. deep and it filled with sand and it would not produce. The second
well of intervener, Dale Mohr, was drilled to replace a 50 ft. well, both wells were drilled

in 2004, and not as a result of the drought in 2006.

The interveners Alan Hieb, Delores Hieb and Dale Mohr, all believe and testified that the
proposed well will have a detrimental impact on the wells that they rely upon for their
livestock and domestic purposes.

Intervener, Alan Hieb, has had approximately a thousand head of cattle, depending upon -
his well water, in any given year.

The intervener, Alan Hieb, has observed the domestic wells, water table drop 25 ft. to 30
ft. While the present irrigation pumps that do exist are pumping.

The interveners would suffer a lack of water and availability of water if another irrigation
system would be added to the existing drawdowns from the irrigation pumps and existing

wells.

In August of 2006, Intervener, Alan Hieb, had a well that was pumping at 30 fi, and it
went dry.



CONCLUSIONS OF LAW

1. The Board has jurisdiction over the subject matter.

2. There is not a reasonable probability that there is inappropriate water available for the
applicant’s proposed use in this specific area.

[

It is not in the public’s interest to grant the application, subject to the qualifications set
forth in the recommendations of the department.

>

/

Dated this 30" day of April, 2008.

Thomas M. Tobin
Attorney for Interveners
404 S. Lincoln

P.O. Box 1456

Aberdeen, SD 57402-1456
(605) 225-1000

FINAL DECISION AND ORDER
1. The Application of water permit No. 6903-3 is hereby denied.

Dated this _ day of , 2008.

Board

Proposed diversion cannot be developed without unlawful impartment of existing rights.

Rel



STATE OF SOUTH DAKOTA

l“‘

OFFICE OF ATTORNEY GENERAL
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501

’ Phone (605} 773-3215
LARRY LONG Fax (605) 773-4106 CHARLES D. McGUIGAN
ATTORNEY GENERAL TTY {605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL

www.state.sd.us/atg

May 1, 2008

Ms. Margo D. Northrup Diane Best

Attorney at Law ’ Assistant Attorney General
P.O. Box 280 1302 E. Highway 14, Suite 1
Pierre, SD 57501-0280 Pierre, SD 57501-8501

Thomas M. Tobin

Attorney at Law

P.O. Box 1456

Aberdeen, SD 57402-1456

RE: In the Matter of Water Permit Application No. 6908-3, Harlan Aman

Dear Counsel:

Enclosed herewith please find my letter of May 1, 2008, to the members of the
South Dakota Water Management Board enclosmg proposed rulings on the
parties’ submissions and revised Findings of Fact, Conclusions of Law, Final
Decision and Order, that I prepared for their consideration at the May 7, 2008,

Board meeting.
Very truly yours,

Qeffe P

ey P. Hallem
Assistant Attorney General

JPH /kak
Enclosures

cc/enc: Garland Eberle, Chief Engineer (Interoffice)
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Diane Best
hand delivered

1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501

Phone [605) 773-3215
LARRY LONG Fax [6O5) 773.4106 CHARLES D. McGUIGAN
ATTORNEY GENERAL' TTY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL

www.state.sd.us/atg

May 1, 2008

Francis E. Brink Leo Holzbauer

1214 S. Wells St. 29416 395th Ave.
Aberdeen, SD 57401 Wagner, SD 57380
Rodney Freeman, Jr. Bernita Loucks

P.O. Box 176 219 42nd St.

Huron, SD 57350-0176 Rapid City, SD 57702

James Hutmacher

Everett Hoyt

4422 Carriage Hills Dr. 802 E. Seventh St.
Rapid City, SD 57702 Oacoma, SD 57365
Tim Bjork

112 W. Oak St.

Pierre, SD 57501

RE: In the Matter of Water Permit Application No. 6908-3, Harlan Aman

Dear Board Members:

Enclosed please find proposed rulings on the parties’ submissions and revised
Findings of Fact, Conclusions of Law, Final Decision and Order, that I have
prepared for your consideration at the May 7, 2008, Board meeting.

Very truly yours,
Jedfreyl ). Hallem
Assistant Attorney General

JPH/kak

Enclosures
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

WATER MANAGEMENT BOARD’S

IN THE MATTER OF

WATER PERMIT - . RULINGS ON APPLICANT’S
APPLICATION NO. 6908-3, PROPOSED
Harlan Aman FINDINGS OF FACT,

)

)

)

)

) CONCLUSIONS OF LAW,
) FINAL DECISION AND ORDER;
) DENR RESPONSE TO

) PROPOSED

) FINDINGS OF FACT,

) CONCLUSIONS OF LAW,

) AND FINAL DECISION;

) INTERVENORS’

) PROPOSED

) FINDINGS OF FACT,

) CONCLUSIONS OF LAW,

) FINAL DECISION AND ORDER
)  AND INTERVENORS’ OBJECTIONS TO
) APPLICANT’S PROPOSED

) FINDINGS OF FACT,

) CONCLUSIONS OF LAW,

) FINAL DECISION AND ORDER

Pursuant to directions of the Water Management Board, counsel for
Applicant submitted Proposed Findings of Fact, Conclusions of Law, Final
Decision aﬁd Order. Subsequently, counsel for the Department of
Environment and Natural Resources, Water Rights Program, submitted DENR
Respense to Proposed Findings and Fact, Conclusions of Law, and Final
Decision; and counsel for Intervenors-Allen Hieb, Delores Hieb, Dale Mohr, and
Raymond Groft, submitted Intervenors’ Proposed Findings of Fact,

Conclusions of Law, Final Decision and Order, and Intervenors’ Objections to

Findings of Fact, Conclusions of Law, Final Decision and Order. The Board,
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upon review of the parties’ submissions and the administrative record, and

having orally entered its decision, hereby enters the following rulings:

A.

Applicant’s proposed introductory paragraph is adopted as
modified to be consistent with the modification included in DENR
Response No. 1, and the additional references to the Board’s oral
decision and ruling on the parties’ submissions.

Applicant’s proposed Findings of Fact Nos. 1,2,3,4,7, 8, and 10,
are adopted by the Board.

Applicant’s proposed Finding of Fact No. 5 is adopted by the Board
as modified to include the additional findings set forth in DENR
Response No. 2.

Applicant’s proposed Finding of Fact No. 6 is adopted by the Board
as modified to reflect the addition set forth in DENR’S Response
No. 5; and the correction of a typographical error on line 4 from

“1.88 crs” to “1.88 cfs.”

Applicant’s proposed Finding of Fact No. 9 is adopted by the Board

as modified to include the additions set forth in DENR Response
No. 6. | .

Applicant’s proposed Finding of Fact No. 11 is adoptéd by the
Board as modified to accurately reflect the record that Intervenor
Mohr’s ranch is one mile east of Allen Hieb as Aset forth in

Intervenors’ propoéed Finding of Fact No. 5.
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Applicant’é proposed Finding of Fact No. 12 is ;ejected by the
Board as inconsistent with the record. Instead, the Board adopts
an alternative finding that includes the additions set forth in DENR
Response No. 7, portions of Intervenors’ proposed Findings of Fact
No. 5 and evidence in the record. The revised Finding is as follows:

Dale Mohr currently has three wells on his property.
All three wells were drilled at a depth of approximately
140 feet. The current wells are working properly. Two
of the wells were drilled in 2004. One of these wells
was to replace an old well that was drilled at a depth of
45 feet that went dry. Mohr has had well problems
due to sandy soil. The Mohr situation is similar to
that of the Allen Hieb well. This Board finds, as it has
with respect to the Allen Hieb well that wells in this
area will be responsive to climatic influences, and that
based upon expert testimony and the DENR’s
monitoring wells, the fluctuations are not caused by

nearby irrigation.
Applicant’s proposed Findng of Fact Nos. 13 and 14 are adopted by

the Board as modified to correct the spelling of Intervenor

Raymond Groft’s name.
Applicant’s proposed Finding of Fact No. 15 is adopted by the
Board as modified to correct Intervenor Mohr’s name as set forth in
DENR Response No. 8.

Applicant’s proposed Conclusions of Law Nbs. 1,2, 3,4, and 5,
and Final Decision and Order are adopted by the Board.

DENR’s Response Nos. 1,2,3,4,5,6,7,8, and 9, are adopted By
the Board as being consistent Wlth the administrative record and

the Board’s Final Decision.
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Intervenors" proposed Findings of Fact Nos. 1 and 9 are rejected by
the Board on the basis that they are inconsistent with the evidence
in the record, the DENR expert testimony, the Board’s oral
decision, and the ruling set forth above.

Intervenors’ proposed Finding of Fact No. 2 is adopted by the
Board to the extent it is consistent with Applicant’s proposed
Findings of Fact Nos. 4 and 5 adopted in Bond C above.
Intervenors’ proposed Finding of Fact No. 3 is adopted as modified
by the Board to accurately reflect the record. The adopted finding
is as follows: “All the Intervenors have as their only water source
wells that have been drilled in the area of Applicant’s proposed well
site.” The remaumng of the proposed Finding is rejected as
inconsistent with the record.

A@ié@s proposed Finding of Fact No. 4 is reject¢d by the Board
on the basis that it is inconsistent with the record and state law.
Only permitted wells ha‘_re priority date and corresponding right.
The record reflects that all of Intervenors’ wells are domestic wells

and none of them were drilled as a result.of receiving a permit

under state law.’

Intervenors’ proposed Finding of Fact No. 5 is adopted by the

‘Board to the extent it is consistent with the Finding of Fact

adopted by the Board in No. G. above.



Intervenors’ proposed Findings of Fact Nos. 6 and 8 are rejected by
the Board on the basis that each is inconsistent with the DENR
expert testimony and the observaﬁons noted in the proposed
findings do not provide a basis for the Board to deny Applicant his
permit.

Intervenors’ proposed Finding of Fact No. 7 is rejected by the
Board on the basis that the evidence has no impact on the Board’s
decision whether to grant or deny Applicant’s permit given the
Board’s findings set forth in the above rulings regarding the
availability of water and the granting of the permit will not result in
any unlawful impairment of existing water rights.

Intervenors’ propos_ed Finding of Fact No. 10 is adopted by the
Board to the extent set forth in Applicant’s proposed Finding of
Fact No. 9 which was adopted by the Board in E above.
Intervenors’ proposed Conclusions of Law Nos. 2,3, 4, and
proposed Final Decision and Order are rejected by the Board on
the basis they are inconsistent with the evidence in the record, the
DENR expert testimony, thé Baord’s oral decision and the rulings
set fortﬁ above. |

Intervenors’ proposed Conclusion of Law No. 1 is adopted by the
Board'to the extent consistent with Applicant’s proposed

Conclusion of Law No. 1 which was adopted by the Board in J,

above.

bl



V. Intervenors’ objections to Applicant’s proposed Findings of Fact
Nos. 4, 5, 6, 7, and 15, and Conclusions of Law 2, 3, and 5, are
rejected by the Board on the basis that Intervenors have failed to
provide a basis for the objections and except for the minor
modifications set forth in the Board’s above rulings, Appellant’s
Findings and Conclusions objected to are consistent with the
evidence in the record, the expert testimony submitted, the Boards
oral decision, and the rulings set forth above.

The Board attorney is directed to prepare findings of fact, conclusions of

law, and final decision consistent with above-rulings to be executed by the

chairman of the Board or Board designee without further motion or hearing.

Dated this day of April, 2008.

BY THE BOARD:

James Hutmacher
Chairman

pld JPH 04 29 08 FoF CoL & Final Decision - Water Permit App - Harlan Aman kak
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF
WATER PERMIT ‘
APPLICATION NO. 6908-3,
Harlan Aman

)

) FINDINGS OF FACT,

) CONCLUSIONS OF LAW,

) FINAL DECISION AND ORDER

This matter having come on for hearing before the South Dakota Water
Management Board on the 11th day of March, 2008, 4a_nd the Applicant
appearing personally and by and through attorneys Riter, Rogers, Wattier, and
Northrup, LLP, of Pierre, South Dakota, and Assistant Attorney General Diane
Best appearing-on behalf of the South Dakota Department of Environment and
Natural Resources, Water Rights Program, and Thomas Tobin of Aberdeen,
South Dakota, appearihg on behalf of Intervenors, Allen Heib, Deloris Heib,
Dale Mohr, and Raymond Groft, and the Board having considered the evidence
presented, all records and documents on file herein, having entered its oral
decision and rulings on the parties’ submissions and good cause appearing
therefore, now enters the following Findings and Fact and Conclusions of Law:

FINDINGS OF FACT

1. Harlan Aman filed Application No. 6908-3 (hereinafter “Application”) for a

water permit for irrigation purposes.
2. The Application proposes to appropriate 2.0 cubic feet of water per

second (“CFS”) or approximately 900 gallons per minute from one well

proposed to be 110 feet deep. The well is to be completed into the



Hillsview Aquifer located in the nértheast quarter of the southwest
quarter of Section 34 to irrigate one hundred and sixty (160) acres
located in the west half of the southwest quarter and the south half of
the northwest quarter of section 34; all in Township 126 North, Range 71
West, McPherson County. The well may also be used to irrigate the east
half of the southwest quarter of section 34 which is authorized by Water
Right No. 2893-3.
The Hillsview Aquifer is a predominantly buried outwash (sand and
gravel) in McPherson County. The aquifer underlies 51,200 acres and
contains an estimafed 230,000 acre-feet of recoverable water in storage.
In the immediate area of this Application, the aquifer is under water

table conditions and appears to be a surficial aquifer.

" The prop(;séd depth of 110 feet should be sufficient to penetrate the
entire aquifer thickness but until test holes are drilled the best site for a
production well is not known. |
Although no test well was drilled for this Application, there is sufficient
information from a County Study conducted in 1982 by the South
Dakota Geological Survey (the most recent water study conducted for
this aquifer), other wells in the area, other in-igation wells, and two
observation wells (MP-80G and MP-80H) that the Water Rights Program
monitors. The observati;)n wells é_re within two miles of this proposed

well site. Water levels for these wells show good response to climatic



conditions that is rising during wet periods (recharge) and gradually
declining water levels during dry periods. The water level record
indiéates the aquifer is capable of sustaining additional withdrawals.
Hydrographs for observation ‘well MP-80H (located about one-half mile
northeast) of this proposed well support that the aquifer is capable of
sustaining additional withdrawals. The hydrograph for observation well
MP-80G (located about 1 % miles northwest of proposed well) also
supports the conclusion that the aquifer is capable of sustaining
additional withdrawals.

DENR witness, James Goodman, a natural resources engineer, reviewed
the permit application, reviewed the County Study report conducted by
the South Dakota Geological Survey, analyzed the hydrology of the
Hillsview Aquifer, reviewed infbrmation obtained from the two state
observation wells (MP-80G and MP-80H) and examined information
obtained regarding other nearby irrigation permits. James Goodman is
an expert in ground water hydrology and has previously api)eared before
the Squth Dakota Water Management Board as an expert. Goodman v{ras
the only hydrology expert to testify in this proceeding.

Witness Goodman testified that the Hillsview Aquifer is capable of
sustaining additional withdrawals and, further, that interference with
other irrigation wells is not expected to be a concerh. Goodman's

conclusion was based on his experience and background, as well as the

N
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information pertaining to the irrigation wells and the studies referenced
in his report. Further, he concluded that at this distance between wells,
drawdown is not expected to be significant. In light of this testimony as
well as the observétion well hydrographé contained with the Goodman
report and the testimony of all parties, this Board finds that there is a
reasonable probability that there is unappropriated Wéter available for
the Applicant's proposed use and that the proposed diversion can be

developed without unlawful impairment of existing rights.

There are three existing irrigation wells within one mile of this proposed
well. These are Water Rights No. 2893-3 (one well, 76 feet deep, 2.0 cfs,
irrigation of 202 acres) and Water Right No. 2951-3 (one Wel],. 112 feet
deep, 1.78 cfs, irrigation of 138 acres) and Water Rights No. 4129-9 (one
well, 70 feet deep, 1.88 cfs, irrigation of 272 acres). Thé well for No.
2893-3 is located about 1,900 feet northwest of this proposed site, the
well for No. 2951-3 is located about one-half mile west of this proposed
site and the well for No. 4129-3 is located about 4,200 feet northwest of
this proposed site. Interference is not expected to be a concern. At this
distance between wells, drawdown is not expected to be significant. The
observation well record reinforces this conclusion.

Harlan Aman has never experienced problems with the existing irrigation

wells located on his property.

N



10.

11.

12.

13.

Allen‘Hieb intervened in this matter and is opposed to the granting of the
Application as proposed. Allen Hieb lives on a ranch approximately a
mile and a half (1 1/2}) to two (2) miles north of j:he proposed well site.
Allen Hieb has wells on his property for domestic use and livestock use. -
Some of the wells are drilled at the depth of 140 feet. The wells at a
depth of 140 feet are good, high producing wells. One of the Wells. was
drilled at a depth of thirty feet. This well went dry in 2006. The year
2006 was a drought year. The 30 foot well at this location is responsive
to fluctuations in the aquifer due to drought. Moreover, the Board
recognizes that the DENR monitoring wells, which are close to the
proposed well site and to Aman’s existing wells show that fluctuation is
much more attributable to climatic conditions than it is to irrigation. In
fact, the DENR expert testified that fluctuation in water levels would be
attributable to climatic conditions rather than irrigation.

Delores Hieb intervened in this matter and is opposed to the granting‘of
the Application as proposed. Delores Hieb lives on a ranch
approximately a mile and a half (1 %2) to two (2) miles north of the
proposed well site. Delores Hieb is the mother of Allen Hieb and also
uses wells for domestic use and livestock use.

Dale Mohr intervened in this matter and is opposed to the granting of the

Application-as“proposed. Dale Mohr lives on a ranch one mile east Allen -

Hieb.



14.

15.

16.

17.

Dale Mohr currently has three wells on his property. All three wells were
drilled at a depth 61' approximately 140 feet. The current wells are
working properly. Two of the wells were drilled in 2004. One of these
wells was to replace an old well that was drilled at a dept of 45 feet that
went dry. Mohr has had well problems due to sandy soil. The Mohr
situation is similar to that of the Allen Hieb well. This Board finds, as it
has with respect to the Allen Hieb well that wells in this area will be
responsive to ciimatic influences, and that based upon expert testimony
and the DENR's monitoring wells, the fluctuations are not caused by
nearby irrigation.

Raymond Groft intervened in fhis matter and is opposed to the granting

- of the Application as proposed. Raymond Groft currently lives in

Aberdeen, South Dakota but owns land within approximately one ( 1) mile

to one mile and one quarter of a mile (1 %) from the proposed well site.
Raymond Groft currently has two wells on the property for domestic us
and they are working properly.

The wells that have been replaced by Allen Hieb and Dale Mohr were 25
to 45 feet deep. They were replaced during dry years or drought years.

The reason for the replacement of the wells has no relation to the |

irrigation withdrawals of the existing wells, but more likely the depth of

the wells.-
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18.

19.

20.

21.

All Intervenors ﬁave as their only water source wells that have been
drilled in the area of Applicant’s proposed well site.

This Board's conclusion that the proposed diversion can be developed
without unlawful impairment of existing rights relies on both the
Goodman expert testimony as well as the chief engineer's proposed
qualifications for the proposed permit. The permit would be qualified so
as to protect nearby domestic wells and other wells which may obtain
water from the same aquifer and which hold priority rights. The
proposed qualification provides that the well owner must control his
withdrawals so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water rights.
This includes both existing irrigation rights as Wéll as domestic wells
which are not required to be -pennitted. -
The Board finds that the testimbny presented by the applicant and
intervenors in this matter, when fully considered in light of all the
evidence in the record, weighs in favor of determining that there is a
reasonable probability that there is unappropriated water available for
the applicant's proposed use, and also weighs in favdr of ﬁnding that the
proposed diversion can be developed without unlawful impaiﬁnent of
existing rights.

The Intervenors assert that the Application at issue will reéult ina

situation where 240 acres will be irrigated from the proposed well. The



actual new acreage that would be irrigated under this permit would be
up to 160 acres. In addition, part of the Application is to allow irrigation
of an additional 64 acres that is already irrigated under another water
right. The additional 64 acres are located in the east half of the
southwest quarter of Section 34, which is authorized by Water Right No.
2893-3. Granting this permit allows use of water from the new well
authorized under this permit as an alternative to the well now used

under Water Right No. 2893-3 for the 64 acres. This does not allow the

| Applicant to "double up” and apply more total water per acre than that

authorized under SDCL 46-5-6. Further, allowing irrigation of this 80
acres from the presently pending permit does not authorize the transfer

or change in acreage of any rights granted under Water Right No. 2893-

3.

The proposed Water Permit is for use for irrigation. This Board has
previously fouﬁd on several occasions that the use of water for irrigation
for farm crops is a beneficial use and is in the public interest. This use
is beneficial to the appropriator insofar as the appropriator desires to
increase its capacity to grow agriculture crops. The use is also

consistent with the interest of the public of this state and the best

-utilization of water supplies in that it provides for use of water to support

the State's agricultural economy. Further, it is in the public interest to
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23.

promote the maximum beneficial use of water. Accordingly, the proposed
use 1s beneficial within the meaning of SDCL 46-1-6(3).

The proposed use is in the public interest insofar as it provides water for
irrigatioﬁ which would, in turn, benefit the general economic
developrﬁent of the area in question.

CONCLUSIONS OF LAW
The Board has jurisdiction of the matter.
There is a reasonable probability that there is unappropriated water

available for the applicant’s proposed use.

The proposed diversion can be developed without unlawful impartment of
existing rights.

The proposed use is a beneficial use.

It ié in the public interest to grant the apphcaﬁon subject to the

qualifications set forth in the Final Decision below.

From the foregoing Findings of Fact and Conclusions of Law, the Board

now enters the following:

- FINAL DECISION AND ORDER
The Application for Water Permit No. 6908-3 is hereby granted with the
follo;\vving qualiﬁéations:
A. The well approved under this Permit will be located near domestic
wells and other wells which may obtain water from the same

aquifer. The well owner under this Permit shall control his

7/



withdrawals so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water
rights.

B. The well authorized by Permit No. 6908-3 shall be constructed by a
licensed well driller and construction of the well and installation of
the pump shall comply with Water Management Board Well
Construction Rules,.Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:25,

C. This Permit is approved ‘subject to the irrigation water use
questionnaire béing submitted each year.

Dated this day of April, 2008.
BY THE BOARD:

James Hutmacher
Chairman

pld JPH 04 29 08 Water Permit App — Harlan Aman kak
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

WATER MANAGEMENT BOARD’S
RULINGS ON APPLICANT’S
PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
FINAL DECISION AND ORDER;
DENR RESPONSE TO
PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,

IN THE MATTER OF )
)

)

)

)

)

)

)

)

) AND FINAL DECISION;
)

)

)

)

)

)

)

)

)

)

WATER PERMIT
APPLICATION NO. 6908-3,
Harlan Aman

INTERVENORS’
PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
FINAL DECISION AND ORDER
AND INTERVENORS’ OBJECTIONS TO
APPLICANT’S PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
FINAL DECISION AND ORDER

Pursuant to directions of the Water Management Board, counsel for
Applicant submitted Proposed Findings of Fact, Conclusions of Law, Final
Decision and Order. Subsequently, counsel for the Department of
Environment and Natural Resources, Water Rights Program, submitted DENR
Response té Proposed Findings and Fact, Conclusions of Law, and Final
Decision; and counsel for Intervenors Allen Hieb, Delores Hieb, Dale Mohr, and
Raymond Groft, submitted Intervenors’ Proposed Findings of Fact,

Conclusions of Law, Final Decision and Order, and Intervenors’ Objections to

Findings of Fact, Conclusions of Law, Final Decision and Order. The Board,



upon review of the parties’ submissions and the administrative record, and
having orally entered its decision, hereby enters the following rulings:

A. Applicant’s proposed introductory paragraph is adopted as

modified to be consistent with the modification included in DENR
Response No. 1, and the additional references to the Board’s oral
decision and ruling on the parties’ submissions.

B. Applicant’s proposed Findings of Fact Nos. 1, 2, 3, 4, 7, 8, and 10,
are adopted by the Board.

C. Applicant’s proposed Finding of Fact No. 5 is adopted by the Board

as modified to include the additional findings set forth in DENR

Response No. 2.

D. Applicant’s proposed Finding of Fact No. 6 is adopted by the Board
as modified to reflect the addition set forth in DENR’s Response
No. 5; and the correction of a typographical error on line 4 from

“1.88 crs” to “1.88 cfs.”

E. Applicant’s proposed Finding of Fact No. 9 is adopted by the Board
as modified to include the additions set forth in DENR Response
No. 6.

F. Applicant’s proposed Finding of Fact No. 11 is adopted by the
Board as modified to accurately reflect the record that Intervenor
Mohr’s ranch is one mile east of Allen Hieb as set forth in

Intervenors’ proposed Finding of Fact No. 5.

—~sd



Applicant’s proposed Finding of Fact No. 12 is rejected by the

Board as inconsistent with the record. Instead, the Board adopts

an alternative finding that includes the additions set forth in DENR
Response No. 7, portions of Intervenors’ proposed Findings of Fact
No. 5 and evidence in the record. The revised Finding is as follows:

Dale Mohr currently has three wells on his property.
All three wells were drilled at a depth of approximately
140 feet. The current wells are working properly. Two
of the wells were drilled in 2004. One of these wells
was to replace an old well that was drilled at a depth of
45 feet that went dry. Mohr has had well problems
due to sandy soil. The Mohr situation is similar to
that of the Allen Hieb well. This Board finds, as it has
with respect to the Allen Hieb well that wells in this
area will be responsive to climatic influences, and that
based upon expert testimony and the DENR’s
monitoring wells, the fluctuations are not caused by

nearby irrigation.
Applicant’s proposed Findng of Fact Nos. 13 and 14 are adopted by
the Board as modified to correct the spelling of Intervenor
Raymond Groft’s name.
Applicant’s proposed Finding of Fact No. 15 is adopted by the
Board as modified to correct Intervenor Mohr’s name as set forth in
DENR Response No. 8.
Applicant’s proposed Conclusions of Law Nos. 1,2, 3,4, and 5,
and Final Decision and Order are adopted by the Board.
DENR’s Response Nos. 1, 2, 3, 4, 5, 6, 7, 8, and 9, are adopted by

the Board as being consistent with the administrative record and

the Board’s Final Decision.



L. Intervenors’ proposed Findings of Fact Nos. 1 and 9 are rejected by
the Board on the basis that they are inconsistent with the evidence
in the record, the DENR expert testimony, the Board’s oral
decision, and the ruling set forth above.

M.  Intervenors’ proposed Finding of Fact No. 2 is adopted by the
Board to the extent it is consistent with Applicant’s proposed
Findings of Fact Nos. 4 and 5 adépted in Bond C abbve.

N. Intervenors’ proposed Finding of Fact No. 3 is adopted as modified
by the Board to accurately reflect the record. The adopted finding
1s as follows: “All the Intervenors have as their only water source
wells that have been drilled in the area of Applicant’s proposed well
site.” The remaining of the proposed Finding is rejected as
inconsistent with the record.

_Dhterveu s’
O. --Applieant’s proposed Finding of Fact No. 4 is rejected by the Board

on the basis that it is inconsistent with the record and state law.
Only permitted wells have priority date and corresponding right.
The record reflects that all of Intervenors’ wells are domestic wells
and none of them were drilled as a result of receiving a permit
under state law.

P. Intervenors’ proposed Finding-of Fact No. 5 is adopted by the

Board to the extent it is consistent with the Finding of Fact

adopted by the Board in No. G. above.
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Intervenors’ proposed Findings of Fact Nos. 6 and 8 are rejected by
the Board on the basis that each is inconsistent with the DENR

expert testimony and the observations noted in the proposed
findings do not provide a basis for the Board to deny Applicant his
permit.

Intervenors’ proposed Finding of Fact No. 7 is rejected by the
Board on the basis that the evidence has no impact on the Board’s
decision whether to grant or deny Applicant’s permit given the
Board’s findings set forth in the above rulings regarding the
availability of water and the granting of the permit will not result in
any unlawful impairment of existing water rights.

Intervenors’ proposed Finding of Fact No. 10 is adopted by the
Board to the extent set forth in Applicant’s proposed Finding of
Fact No. 9 which was adopted by the Board in E above.
Intervenors’ proposed Conclusions of Law Nos. 2,3, 4, and
proposed Final Decision and Order are rejected by the Board on
the basis they are inconsistent with the evidence in the record, the
DENR expert testimony, the Baord’s oral decision and the rulings
set forth abbve.

Intervenors’ proposed Conclusion of Law No. 1 is adopted by the
Board to the extent consistent with Applicant’s proposed

Conclusion of Law No. 1 which was adopted by the Board in J,

above.



V. Intervenors’ objections to Applicant’s proposed Findings of Fact
Nos. 4, 5, 6, 7, and 15, and Conclusions of Law 2, 3, and 5, are
rejected by the Board on the basis that Intervenors have failed to
provide a basis for the objections and except for the minor
modifications set forth in the Board’s above rulings, Appellant’s
Findings and Conclusions objected to are consistent with the
evidence in the record, the expert testimony submitted, the Boards
oral decision, and the rulings set forth above.

The Board attorney is directed to prepare findings of fact, conclusions of

law, and final decision consistent with above-rulings to be executed by the

chairman of the Board or Board designee without further motion or hearing.

£4

el

Dated this7 day of May, 2008.

P38

nges ﬁutmacher
Chairman
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF
WATER PERMIT
APPLICATION NO. 6908-3,
Harlan Aman

CONCLUSIONS OF LAW,

)

) FINDINGS OF FACT,

)

) FINAL DECISION AND ORDER

This matter having come on for hearing before the South Dakota Water
Management Board on the 11th day of March, 2008, and the Applicant
appearing personally and by and through attorneys Riter, Rogers, Wattier, and
Northrup, LLP, of Pierre, South Dakota, and Assistant Attorney General Diane
Best appearing on behalf of the South Dakota Department of Environment and
Natural Resources, Water Rights Program, and Thomas Tobin of Aberdeen,
South Dakota, appearing on behalf of Intervenors, Allen Heib, Deloris Heib,
Dale Mohr, and Raymond Groft, and the Board having considered the evidence
presented, all records and documents on file herein, having entered its oral
decision and rulings on the parties’ submissions and good céuse appearing
therefore, now enters the following Findings and Fact and Conclusions of Law:

FINDINGS OF FACT
1. Harlan Aman filed Application No. 6908-3 (hereinafter “Application”) for a
water permit for irrigation purposes.
2. The Application proposes to appropriate 2.0 cubic feet of water per
second (“CFS”) 6r approximately 900 gallons per minute from one well

proposed to be 110 feet deep. The well is to be completed into the

79



Hillsview Aquifer located in the northeast quarter of the southwest
quarter of Section 34 to irrigate one hundred and sixty (160) acres
located in the west half of the southwest quarter and the south half of
the northwest quarter of section 34; all in Township 126 North, Range 71
West, McPherson County. The well may also be used to irrigate the east
half of the southwest quarter of section 34 which is authorized by Water
Right No. 2893-3.

The Hillsview Aquifer is a predominantly buried outwash (sand and
gravel) in McPherson County. The aquifer underlies 51,200 acres and
contains an estimated 230,000 acre-feet of recoverable water in storage.
In the immediate area of this Application, the aquifer is under water
table conditions and appears to be a surficial aquifer.

The proposed depth of 110 feet should be sufficient to penetrate the
entire aquifer thickness but until test holes are drilled the best site for a
production well is not known.

Although no test well was drilled for this Application, there is sufficient
information from a County Study conducted in 1982 by the South
Dakota Geological Survey (the most recent water study conducted for
this aquifer), other wells in the area, other irrigation wells, and two
observation wells (MP-80G and MP-80H) that the Water Rights Program
monitors. The observation wells are within two miles of this proposed

well site. Water levels for these wells show good response to climatic
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conditions that is rising during wet periods (recharge) and gradually
declining water levels during dry periods. The water level record
indicates the aquifer is capable of sustaining additional withdrawals.
Hydrographs for observation well MP-80H (located about one-half mile
noftheast) of this proposed well support that the aquifer is capable of
sustaining additional withdrawals. The hydrograph for observation well
MP-80G (located about 1 % miles northwest of proposed well) also
supports the conclusion that the aquifer is capable of sustaining
additional withdrawals.

DENR witness, James Goodman, a natural resources engineer, reviewed
the permit application, reviewed the County Study report conducted by
the South Dakota Geological Survey, analyzed the hydrology of the
Hillsview Aquifer, reviewed information obtained from the two state
observation wells (MP-80G and MP-80H) and examined information
obtained regarding other nearby irrigation permits. James Goodman is
an expert in ground water hydrology and has previously appéared before
the South Dakota Water Management Board as an expert. Goodman was
the only hydrology expert to testify in this proceeding.

Witness Goodman testified that the Hillsview Aquifer is capable of
sustaining additional withdrawals and, further, that interference with
other irrigation wells is not expected to be a concern. Goodman's

conclusion was based on his experience and background, as well as the

xi



information pertaining to the irrigation wells and the studies referenced
in his report. Further, he concluded that at this distance between wells,
drawdown is not expected to be significant. In light of this testimony as
well as the observation well hydrographs contained with the Goodman
report and the testimony of all parties, this Board finds that there is a
reasonable probability that there is unappropriated water available for
the Applicant's proposed use and that the proposed diversion can be
developed without unlawful impairment of existing rights.

There are three existing irrigation wells within one mile of this proposed
well. These are Water Rights No. 2893-3 (one well, 76 feet deep, 2.0 cfs,
irrigation of 202 acres) and Water Right No. 2951-3 (one well, 112 feet
deep, 1.78 cfs, irrigation of 138 acres) and Water Rights No. 4129-9 (one
well, 70 feet deep, 1.88 cfs, irrigation of 272 acres). The well for No.
2893-3 is located about 1,900 feet northwest of this proposed site, the
well for No. 2951-3 is located about one-half mile west of this proposed
site and the well for No. 4129-3 is located about 4,200 feet northwest of
this proposed site. Interference is not expected to be a concern. At this
distance between wells, drawdown is not expected to be signiﬁcant. The
observation well record reinforces this conclusion.

Harlan Aman has never experienced problems with the existing irrigation

wells located on his property.
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10.

11.

12.

13.

Allen Hieb intervened in this matter and is opposed to the granting of the
Application as proposed. Allen Hieb lives on a ranch approximately a
mile and a half (1 %) to two (2) miles north of the proposed well site.
Allen Hieb has wells on his property for domestic use and livestock use.
Some of the wells are drilled at the depth of 140 feet. The wells at a
depth of 140 feet are good, high producing wells. One of the wells was
drilled at a depth of thirty feet. This well went dry in 2006. The year
2006 was a drought year. The 30 foot well at this location is responsive
to fluctuations in the aquifer due to drought. Moreover, the Board
recognizes that the DENR monitoring wells, which are close to the
proposed well site and to Aman's existing wells show that fluctuation is
much more attributable to climatic conditions than it is to irrigation. In
fact, the DENR expert testified that fluctuation in water levels would be
attributable to climatic conditions rather than irrigation.

Delores Hieb intervened in this matter and is opposed to the granting of
the Application as proposed. Delores Hieb lives on a ranch
approximately a mile and a half (1 % ) to two (2) miles north of the
proposed well site. Delores Hieb is the mother of Allen Hieb and also
uses wells for domestic use and livestock use.

Dale Mohr intervened in this matter and is opposed to the granting of the

Application as proposed. Dale Mohr lives on a ranch one mile east Allen

Hieb.
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15.

16.

17.

Dale Mohr currently has three wells on his property. All three wells were
drilled at a depth of approximately 140 feet. The current wells are
working properly. Two of the wells were drilled in 2004. One of these
wells was to replace an old well that was drilled at a dept of 45 feet that
went dry. Mohr has had Well problems due to sandy soil. The Mohr
situation is similar to that of the Allen Hieb well. This Board finds, as it
has with respect to the Allen Hieb well that wells in this area will be
responsive to climatic influences, and that based upon expert testimony
and the DENR's monitoring wells, the fluctuations are not caused by
nearby irrigation.

Raymond Groft intervened in this matter and is opposed to the granting
of the Application as proposéd. Raymond Groft currently lives in
Aberdeen, South Dakota but owns land within approximately one (1) mile
to one mile and one quarter of a mile (1 % ) from the proposed well site.
Raymond Groft currently has two wells on the property for domestic us
and they are working properly.

The wells that have been replaced by Allen Hieb and Dale Mohr were ‘25
to 45 feet deep. They were replaced during dry years or drought years.
The reason for the replacement of the wells has no relation to the

irrigation withdrawals of the existing wells, but more likely the depth of

 the wells.
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18.

19.

20.

21.

All Intervenors have as their only water source wells that have been
drilled in the area of Applicant’s proposed well site.

This Board's conclusion that the proposed diversion can be developed
without unlawful impairment of existing rights relies on both the
Goodman expert testimony as well as the chief engineer's proposed
qualifications for the proposed permit. The permit would be qualified so
as to protect nearby domestic wells and other wells which may obtain
water from the same aquifer and which hold priority rights. The
proposed qualification provides that the well owner must control his
withdrawals so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water rights.
This includes both existing irrigation rights as well as domestic wells
which are not required to be permitted.

The Board finds that the testimony presented by the applicant and
intervendrs in this matter, when fully considered in light of all the
evidence in the record, weighs in favor of determining that there is a
reasonable probability that there is unappropriated water available for
the applicant's proposed use, and also weighs in favor of finding that the
proposed diversion can be developed without unlawful impairment of
existing rights.

The Intervenors assert that the Application at issue will result in a

situation where 240 acres will be irrigated from the proposed well. The
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actual new acreage that would be irrigated under this permit would be
up to 160 acres. In addition, part of the Application is to allow irrigation
of an additional 64 acres that is already irrigated under another water
right. The additional 64 acres are located in the east half of the
southwest quarter of Section 34, which is authorized by Water Right No.
2893-3. Granting this permit allows use of water from the new well
authorized under fhis permit as an alternative to the well now used
under Wéter Right No. 2893-3 for the 64 acres. This does not allow the
Applicant to "double up" and apply more total water per acre than that
authorized under SDCL 46-5-6. Further, allowing irrigation of this 80
acres frém the presently pending permit does not authorize the transfer
or change in acreage of any rights granted under Water Right No. 2893-
3.

The proposed Water Permit is for use for irrigation. This Board has
previously found on several occasions that the use of water for irrigation
for farm crops is a beneficial use and is in the public interest. This use
is beneficial to the appropriator insofar as the appropriator desires to
increase its capacity to grow agriculture crops. The use is also
consistent with the interest of the public of this state and the best
utilization of water supplies in that it provides for use of water to support

the State’s agricultural economy. Further, it is in the public interest to
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promote the maximum beneficial use of water. Accordingly, the proposed
use is beneficial within the meaning of SDCL 46-1-6(3).
The proposed use is in the public interest insofar as it provides water for
irrigation which would, in turn, benefit the general economic
development of the area in question.

CONCLUSIONS OF LAW
The Board has jurisdiction of the matter.
There is a reasonable probability that there is unappropriated water
available for the applicant’s proposed use.
The proposed diversion can be developed without unlawful impartment of
existing rights.
The proposed use is a beneficial use.
It is in the public interest to grant the application subject to the
qualifications set forth in the Final Decision below.

From the foregoing Findings of Fact and Conclusions of Law, the Board

now enters the following:

FINAL DECISION AND ORDER

The Application for Water Permit No. 6908-3 is hereby granted with the

following qualifications:
A. The well approved under this Permit will be located near domestic
wells and other wells which may obtain water from the same

aquifer. The well owner under this Permit shall control his
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withdrawals so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water
rights.

B. The well authorized by Permit No. 6908-3 shall be constructed by a
licensed well driller and construction of the well and installation of
the pump shall comply with Water Management Board Well
Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:25.

C. This Permit is approved subject to the irrigation water use

questionnaire being submitted each year.

Y
Dated this 2 “day of May, 2008.

-

L//Jarﬂes Hutmacher
Chairman

pld JPH 04 29 08 Water Permit App ~ Harlan Aman kak
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j@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
S |

TO:

FROM:

SUBJECT:

CAEAT FACes GRear Puaces

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
www.state.sd.us/denr
May 9, 2008
NOTICE
Margo Northrup Thomas Tobin
Riter, Rogers, Wattier & Brown Tonner, Tobin & King
PO Box 280 PO Box 1456
Pierre SD 57501 Abelteen SD 57402-1456
Garland Erbele, Chief Bngineer éﬁi*”
Water Rights Program M\ |\~

Adoption of Findings of Fact, Conclusions of Law and Final Decision

' This s to notify you that the Water Management Board adopted its Final Decision, including Findings
of Fact and Conclusions of Law on May 7, 2008, approving Water Permit Application Nos. 6908-3
filed by the Harlan Aman. A copy of the signed Findings of Fact, Conclusions of Law and Final

Decisions are enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of
appeal of the Board’s decision must be filed within thirty days of this notice and be in accordance with
procedures established in SDCL 1-26-31. ’

Enclosures

c: Jeff Hallem, Assistant Attorney General
Diane Best, Assistant Attorney General
Allen Hieb, 11585 340" Avenue, Hosmer SD 57448
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CERTIFICATION

I hereby certify that on May 9, 2008, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated May 9, 2008, regarding
adoption of findings of fact, conclusions of law and final decision for Water Right Permit Application
No. 6908-3, Harlan Aman, addressed as stated below :

Margo Northrup Thomas Tobin

Riter, Rogers, Wattier & Brown Tonner, Tobin & King

PO Box 280 PO Box 1456

Pierre SD 57501 Aberdeen SD 57402-1456
Allen Hieb

11585 340™ Avenue
Hosmer SD 57448

Sent Notice Inter-Office mail to:
Jeff Hallem, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Diane Best, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

el Qe

Gd4il Jacobson J
Water Right Prog DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this QM day of May 2008.

Kipr Dihludk

Karen Schlaak
Notary Public
My Commission expires Apr11 1, 2013
\x KAREN SCHLAAK %
)& NOTARY PUBLIC

‘% State of South Dakota ¢
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

WATER PERMIT
APPLICATION NQO. 6908-3, CONCLUSIONS OF LAW,
FINAL DECISION AND ORDER

IN THE MATTER OF )

) FINDINGS OF FACT,
: )
Harlan Aman )

This matter having come on for hearing before the South Dakota Water
Management Board on the 11th day of March, 2008, and the Applicant
appearing personally and by and through attorneys Riter, Rogers, Wattier, and
Northrup, LLP, of Pierre, South Dakota, and Assistant Attorney General Diane

Best appearing on behalf of the South Dakota Department of Environment and
Natural Resources, Water Rights Program, and Thomas Tobin of Aberdeen,
South Dakota, appearing on behalf of Intervenors, Allen Heib, Deloris Heib,
Dale Mohr, and Raymond Groft, and the Board having considered the evidence
presented, all records and documents on file herein, having entered its oral
decision and rulings on the parties’ submissions and good cause appearing
therefore, now enters the following Findings and Fact and Conclusions of Law:

FINDINGS OF FACT

1. Harlan Aman filed Application No. 6908-3 (hereinafter “Application”) for a

water permit for irrigation purposes.
2. The Application proposes to appropriate 2.0 cubic feet of water per

second (“CFS”) or approximately 900 gallons per minute from one well

proposed to be 110 feet deep. The well is to be completed into the
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Hillsview Aquifer located in the northeast quarter of the southwest
quarter of Section 34 to irrigate one hundred and sixty (160) acres
located in the west half of the southwest quarter and the south half of
the northwest quarter of section 34; all in Township 126 North, Range 71
West, McPherson County. The well may also be used to irrigate the east
half of the southwest quarter of section 34 which is authorized by Water
Right No. 2893-3.

The Hillsview Aquifer is a predominantly buried outwash (sand and
gravel) in McPherson County. The aquifer underlies 51,200 acres and
contains an estimated 230,000 acre-feet of recoverable water in storage.
| In the immediate area of this Application, the aquifer is under water
table conditions and appears to be a surficial aquifer.

The proposed depth of 110 feet should be sufficient to penetrate the
entire aquifer thickness but until test holes are drilled the best site for a
production well is not known.

Although no test well was drilled for this Application, there is sufficient
information from a County Study conducted in 1982 by the South
Dakota Geological Survey (the most recent water study conducted for
this aquifer), other wells in the area, other irrigation wells, and two
observation wells (MP-80G and MP-80H) that the Water Rights Program
monitors. The observation wells are within two miles of this proposed

well site. Water levels for these wells show good response to climatic
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conditions that is rising during wet periods (recharge) and gradually
declining water levels during dry periods. The water level record
indicates the aquifer is capable of sustaining additional withdrawals.
Hydrographs for observation well MP-80H (located about one-half mile
northeast) of this proposed well support that the aquifer is capable of
sustaining additional withdrawals. The hydrograph for observation well
MP-80G (located about 1 % miles northwest of proposed well) also
supports the conclusion that the aquifer is capable of sustaining
additional withdrawals.

DENR witness, James Goodman, a natural resources engineer, reviewed
the permit application, reviewed the County Study report conducted by
the South bakota Geological Survey, analyzed the hydrology of the
Hillsview Aquifer, reviewed information obtained from the two state
observation wells (MP-80G and MP-80H) and examined inférmaﬁon
obtained regarding other nearby irrigation pérmits, James Goodman is
an expert in ground water hydrology and has previously appeared before
the South Dakota Water Management Board as an expert. Goodman was
the only hydrology expert to testify in this proceeding.

Witness Goodman testified that the Hillsview Aquifer is capable of
sustaining additional withdrawals and, further, that interference with
other irrigation wells is not expected to be a concern. Goodman's

conclusion was based on his experience and background, as well as the
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information pertaining to the irrigation wells and the studies referenced
in his report. Further, he concluded that at this distance between wells,
drawdown is not expected to be significant. In light of this testimony as
well as the observation well hydrographs contained with the Goodman
report and the testimony of all parties, this Board finds that there is a
reasonable probability that there is unappropriated water available for
the Applicant's proposed use and that the proposed diversion can be
developed without unlawful impairment of existing rights.

There are three existing irrigation wells within one mile of this proposed
well. These are Water Rights No. 2893-3 (one well, 76 feet deep, 2.0 cfs,
irrigation of 202 acres) and Water Right No. 2951-3 (one well, 112 feet
deep, 1.78 cfs, irrigation of 138 acres) and Water Rights No. 4129-9 (one
well, 70 feet deep, 1.88 cfs, irrigation of 272 acres). The well for No.
2893-3 is located about 1,900 feet northwest of this proposed site, the
well for No. 2951-3 is located about one-half mile west of this proposed
site and the well for No. 4129-3 is located about 4,200 feet northwest of
this proposed site. Interference is not expected to be a concern. At this
distance between wells, drawdown is not expected to be signiﬂeant. The
observation well record reinforces this conclusion.

Harlan Aman has never experienced problems with the existing irrigation

wells located on his property.
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10.

11.

12.

13.

Allen Hieb intervened in this matter and is opposed to the granting of the
Application as proposed. Allen Hieb lives on a ranch approximately a
mile and a half (1 % ) to two (2) miles north of the proposed well site.
Allen Hieb has wells on his property for domestic use and livestock use.
Some of the wells are drilled at the depth of 140 feet. The wells at a
depth of 140 feet are good, high producing wells. One of the wells was
drilled at a depth of thirty feet. This well went dry in 2006. The year
2006 was a drought year. The 30 foot well at this location is responsive
to fluctuations in the aquifer due to drought. Moreover, the Board
recognizes that the DENR monitoring wells, which are close to the
proposed well site and to Aman's existing wells show that fluctuation is
much more attributable to climatic conditions than it is to irrigation. In
fact, the DENR expert testified that fluctuation in water levels would be
attributable to climatic conditions rather than irrigation.

Delores Hieb intervened in this matter and is opposed to the granting of
the Application as proposed. Delores Hieb lives on a ranch
approximately a mile and a half (1 % ) to two (2) miles north of the
proposed well site. Delores Hieb is the mother of Allen Hieb and also
uses wells for domestic use and livestock use.

Dale Mohr intervened in this matter and is opposed to the granting of the

Application as proposed. Dale Mohr lives on a ranch one mile east Allen

Hieb.
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14,

15.

16.

17.

Dale Mohr currently has three wells on his property. All three wells were
drilled at a depth of approximately 140 feet. The current wells are
working properly. Two of the wells were drilled in 2004. One of these
wells was to replace an old well that was drilled at a dept of 45 feet that
went dry. Mohr has had well problems due to sandy soil. The Mohr
situation is similar to that of the Allen Hieb well. This Board finds, as it
has with respect to the Allen Hieb well that wells in this area will be
responsive to climatic influences, and that based upon expert testimony
and the DENR's monitoring wells, the fluctuations are not caused by
nearby irrigation.

Raymond Groft intervened in this matter and is opposed to the granting
of the Application as proposed. Raymond Groft currently lives in
Aberdeen, South Dakota but owns land within approximately one (1) mile
to one mile and one quarter of a mile (1 % ) from the proposed well site.
Raymond Groft currently has two wells on the property for domestic us
and they are working properly.

The wells that have been replaced by Allen Hieb and Dale Mohr were 25
to 45 feet deep. They were replaced during dry years or drought years.
The reason for the replacement of the wells has no relation to the

irrigation withdrawals of the existing wells, but more likely the depth of

the wells.
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18.

19.

20.

21.

All Intervenors have as their only water source wells that have been
drilled in the area of Applicant’s proposed well site.

This Board's conclusion that the proposed diversion can be developed
without unlawful impairment of existing rights relies on both the
Goodman expert testimony as well as the chief engipeer's proposed
qualifications for the proposed permit. The permit would be qualified so
as to protect nearby domestic wells and other wells which may obtain
water from the same aquifer and which hold priority rights. The
proposed qualification provides that the well owner must control his
withdrawals so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water rights.

This includes both existing irrigation rights as well as domestic wells

which are not required to be permitted.

-~ The Board finds that the testimony presented by the applicant and

intervenors in this matter, when fully considered in light of all the
evidence in the record, weighs in favor of determining that there is a
reasonable probability that there is unappropriated water available for
the applicant's proposéd use, and also weighs in favor of finding that the
proposed diversion can be developed without unlawful impairment of
existing rights.

The Intervenors assert that the Application at issue will result in a

situation where 240 acres will be irrigated from the proposed well. The
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actual new acreage that would be irrigated under this permit would be
up to 160 acres. In addition, part of the Application is to allow irrigation
of an additional 64 acres that is already irrigated under another water
right. The additional 64 acres are located in the east half of the
southwest quarter of Section 34, which is authorized by Water Right No.
2893-3. Granting this permit allows use of water from the new well
authorized under f_his permit as an alternative to the well now used
under Wéter Right No. 2893-3 for the 64 acres. This does not allow the
Applicant to "double up" and apply more total water per acre than that
authorized under SDCL 46-5-6. Further, allowing irrigation of this 80
acres from the presently pending permit does not authorize the transfer
or change in acreage of any rights granted qnder Water Right No. 2893-
3.

The proposed Water Permit is for use for irrigation. This Board has
previously found on several occasions that the use of water for irrigation
for farm crops is a beneficial use and is in the public interest. This use
is beneficial to the appropriator insofar as the appropriator desires to
increase its capacity to grow agriculture crops. The use is also
consistent with the interest of the public of this state and the best
utilization of water supplies in that it provides for use of water to support

the State's agricultural economy. Further, it is in the public interest to
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promote the maximum beneficial use of water. Accordingly, the proposed
use is beneficial within the meaning of SDCL 46-1-6(3).
The proposed use is in the public interest insofar as it provides water for

irrigation which would, in turn, benefit the general economic

development of the area in question.

CONCLUSIONS OF LAW

The Board has jurisdiction of the matter.
There is a reasonable probability that there is unappropriated water

available for the applicant’s proposed use.

The proposed diversion can be developed without unlawful impartment of
existing rights. |

The proposed use is a beneficial use.

It is in the public interest to grant the application subject to the

qualifications set forth in the Final Decision below.

From the foregoing Findings of Fact and Conclusions of Law, the Board

now enters the following:

FINAL DECISION AND ORDER
The Application for Water Permit No. 6908-3 is hereby granted with the
following qualifications:
A. The well approved under this Permit will be located near domestic
ngls and other wells which may obtain water from the same

aquifer. The well owner under this Per;hit shall control his
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withdrawals so there is not a reduction of needed water supplies in

adequate domestic wells or in adequate wells having prior water

rights.
B. The well authorized by Permit No. 6908-3 shall be constructed by a

licensed well driller and construction of the well and installation of

the pump shall comply with Water Management Board Well

Construction Ruies, Chapter 74:02:04 with the well casing

pressure grouted (bottom to top) pursuant to Section 74:02:04:25.
C. This Permit is approved subject to the irrigation water use

questmnnaure being submitted each year.

Dated this 2 day of May, 2008.
BY THE BOARD:

_/
Jan%s Hutmacher

Chairman

pld JPH 04 29 08 Water Permit App - Harlan Aman kak
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

WATER MANAGEMENT BOARD’S
RULINGS ON APPLICANT’S
PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
FINAL DECISION AND ORDER;
DENR RESPONSE TO
PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,

IN THE MATTER OF )
)
)
)
)
)
)
)
)
) AND FINAL DECISION;
)
)
)
)
)
)
)
)
)
)

WATER PERMIT
APPLICATION NO. 6908-3,
Harlan Aman

INTERVENORS’
PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
FINAL DECISION AND ORDER
AND INTERVENORS’ OBJECTIONS TO
APPLICANT’S PROPOSED
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
FINAL DECISION AND ORDER
Pursuant to directions of the Water Management Board, counsel for
Applicant submitted Proposed Findings of Fact, Conclusions of Law, Final
Decision and Order. Subsequently, counsel for the Department of
Environment and Natural Resources, Water Rights Program, submitted DENR

Response to Proposed Findings and Fact, Conclusions of Law, and Final
Decision; and counsel for Intervenors Allen Hieb, Delores Hieb, Dale Mohr, and
Raymond Groft, submitted Intervenors’ Proposed Findings of Fact,
Conclusions of Law, Final Decision and Order, and Intervenors’ Objections to

Findings of Fact, Conclusions of Law, Final Decision and Order. The Board,
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upon review of the parties’ submissions and the administrative record, and
having orally entered its decision, hereby enters the following rulings:

A. Applicant’s proposed introductory paragraph is adopted as
modified to be consistent with the modification included in DENR
Response No. 1, and the additional references to the Board’s oral
decision and ruling on the parties’ submissions.

B. Applicant’s proposed Findings of Fact Nos. 1, 2, 3, 4, 7, 8, and 10,
are adopted by the Board.

C. Applicant’s proposed Finding of Fact No. 5 is adopted by the Board
as modified to include the additional findings set forth in DENR
Response No. 2.

D. Applicant’s proposed Finding of Fact No. 6 is adopted by the Board
as modified to reflect the addition set forth in DENR’s Response
No. 5; and the correction of a typographical error on line 4 from
“1.88 crs” to “1.88 cfs.”

E. Applicant’s proposed Finding of Fact No. 9 is adopted by the Board
as modified to include the additions set forth in DENR Response
No. 6.

F. Applicant’s proposed Finding of Fact No. 11 is adopted by the
Board as modified to accurately reflect the record that Intervenor
Mohr’s ranch is one mile east of Allen Hieb as set forth in

Intervenors’ proposed Finding of Fact No. 5.

1oz



Applicant’s proposed Finding of Fact No. 12 is rejected by the
Board as inconsistent with the record. Instead, the Board adopts
an alternative finding that includes the additions set forth in DENR
Response No. 7, portions of Intervenors’. proposed Findings of Fact
No. 5 and evidence in the record. The revised Finding is as follows:

Dale Mohr currently has three wells on his property.

All three wells were drilled at a depth of approximately

140 feet. The current wells are working properly. Two

of the wells were drilled in 2004. One of these wells

~ was to replace an old well that was drilled at a depth of

45 feet that went dry. Mohr has had well problems

due to sandy soil. The Mohr situation is similar to

that of the Allen Hieb well. This Board finds, as it has

with respect to the Allen Hieb well that wells in this

area will be responsive to climatic influences, and that

based upon expert testimony and the DENR’s
monitoring wells, the fluctuations are not caused by

nearby irrigation.

Applicant’s proposed Findng of Fact Nos. 13 and 14 are adopted by
the Board as modified to correct the spelling of Intervenor
Raymond Groft’s name.

Applicant’s proposed Finding of Fact No. 15 is adopted by the
Board as modified to correct Intervenor Mohr’s name as set forth in
DENR Response No. 8.

Applicant’s proposed Conclusions of Law Nos. 1, 2,3,4,and 5,
and Final Decision and Order are adopted by the Board.

DENR’s Response Nos. 1, 2, 3, 4, 5, 6, 7, 8, and 9, are adopted by
the Board as being consistent with the administrative record and

the Board’s Final Decision.
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Intervenors’ proposed Findings of Fact Nos. 1 and 9 are rejected by
the Board on the basis that they are inconsistent with the evidence
in the record, the DENR expert testimony, the Board’s oral
decision, and the ruling set forth above.

Intervenors’ proposed Finding of Fact No. 2 is adopted by the
Board to the extent it is consistent with Applicant’s proposed
Findings of Fact Nos. 4 and 5 adépted in Bond C above.
Intervenors’ proposed Finding of Fact No. 3 is adopted as modified
by the Board to accurately reflect the record. The adopted finding

is as follows: “All the Intervenors have as their only water source

wells that have been drilled in the area of Applicant’s proposed well_

site.” The remaining of the proposed Finding is rejected as

inconsistent with the record.
_Dterveuers

O. -Applieant’s proposed Finding of Fact No. 4 is rejected by the Board

on the basis that it is inconsistent with the record and state law.
Only permitted wells have priority date and corresponding right.
The record reflects that all of Intervenors’ wells are domestic wells
and none of them were drilled as a result of receiving a permit
under state law.

Intervenors’ proposed Finding of Fact No. 5 is adopted by the
Board to the extent it is consistent with the Finding of Fact

adopted by the Board in No. G. above.
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Intervenors’ proposed Findings of Fact Nos. 6 and 8 are rejected by
the Board on the basis that each is inconsistent with the DENR
expert testimony and the observations noted in the proposed
findings do not provide a basis for the Board to deny Applicant his
permit.

Intervenors’ proposed Finding of Fact No. 7 is rejected by the
Board on the basis that the evidence has no impact on the Board’s
decision whether to grant or deny Applicant’s permit given the
Board’s findings set forth in the above rulings regarding the
availability of water and the granting of the permit will not result in
any unlawful impairment of existing water rights.

Intervenors’ proposed Finding of Fact No. 10 is adopted by the
Board to the extent set forth in Applicant’s proposed Finding of
Fact No. 9 which was adopted by the Board in E above.
Intervenors’ proposed Conclusions of ALaw Nos. 2, 3, 4, and
proposed Final Decision and Order are rejected by the Board on
the basis they are inconsistent with the evidence in the record, the
DENR expert testimony, the Baord’s oral decision and the rulings
set forth above.

Intervenors’ proposed Conclusion of Law No. 1 is adopted by the
Board to the extent consistent with Applicant’s proposed

Conclusion of Law No. 1 which was adopted by the Board in J ,

above.
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V. Intervenors’ objections to Applicant’s proposed Findings of Fact
Nos. 4, 5, 6, 7, and 15, and Conclusions of Law 2, 3, and 5, are
rejected by the Board on the basis that Intervenors have failed to
provide a basis for the objections and except for the minor
modifications set forth in the Board’s above rulings, Appellant’s
Findings and Conclusions objected to are consistent with the
evidence in the record, the expert testimony submitted, the Boards
oral decision, and the rulings set forth above.

The Board attorney is directed to prepare findings of fact, conclusions of

law, and final decision consistent with above-rulings to be executed by the

chairman of the Board or Board designee without further motion or hearing.

7 Em

4
—"J%mes Hutmacher
Chairman

Dated this 7 day of May, 2008.

pld JPH 04 29 08 FoF CoL & Final Decision - Water Permit App - Harlan Aman kak
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RECEIVED

STATE OF SOUTH DAKOTA JUN 17 2008
BEFORE THE WATER MANAGEMENT BOARD "
ATER RIGHTS
PROGRAy
IN THE MATTER OF )
WATER PERMIT ) NOTICE OF APPEAL
APPLICATION NO. 6908-3, )
Harlan Aman )

COMES NOW, Thomas M. Tobin, the attorney for the Interveners, Allen Hieb,
Deloris Hieb, Dale Mohr, and Raymond Groft hereby appeals the Decision of the Water
Management Board, the State of South Dakota Department of Natural Resources, date the
7™ day of May 2008. The parties consist of the Water Management Board for the State of
South Dakota, the Petitioner, Harlan Aman, and the above-named Interveners.

g, lm\

Thomas M. Tobm
Attorney for Appellants
P.O. Box 1456

404 S. Lincoln

Aberdeen, SD 57402-1456

Dated this 11" day of June, 2008.

CERTIFICATE OF SERVICE

I, Thomas M. Tobin, hereby certify that I have today; this 1% day of June, 2008, served
the attached Notice of Appeal and Statement of Issues upon:

Mr. James Hutmacher

Chief Engineer — Water Rights Program
Joe Foss Building

523 E. Capital

Pierre, SD 57501

Ms. Margo D. Northrup

Riter, Rogers, Wattier & Northrup, LLP
P.O. Box 280

Pierre, SD 57501

Mr. Jeff Hallam

Assistant Attorney General
1302 East Hwy. 14, Suite 1
Pierre, SD 57501
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Thess T TR TTEE T NS

STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF )
WATER PERMIT ) STATEMENT OF ISSUES
APPLICATION NO. 6908-3, )
Harlan Aman )

COMES NOW, Thomas M. Tobin, the attomney for the Interveners, Allen Hieb,
Deloris Hieb, Dale Mohr and Raymond Groft states as issues in this case as follows:

1.

Whether the Findings of Fact, as adopted by the Board, are substantiated by
the record.

Whether the Conclusions of Law, as adopted by the Board, are substantiated
by the Findings of Fact and the record in this case.

Whether or not the Board acted reasonably in denying to adopt, as Findings
of Fact in this case, the Findings of Fact that were proposed by the

Interveners.

Whether or not the action taken by the Board is consistent with the
requirements of South Dakota Law, and whether their evidence supports
their position that the statutory requirements had been met by the applicant.

Whether the Findings of Fact are clearly erroneous and whether or not they
are supported by the evidence introduces at the hearing.

Dated this 11™ day of June, 2008, 7, /./ .

/f / /4

)

N\t d oA b‘//%\‘

Thomas M. Tobin
Attorney for Appellant
P.O. Box 1456

404 S. Lincoln

Aberdeen, SD 57402-1456
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1 TUESDAY, MARCH 11, 2008

2 CHAIRMAN HUTMACHER: Water permit application number
3 6908-3, Harlan Aman.

4 MS. BEST: If I may, for the record, I'm Diane Best,
5 Assistant Attorney General, on behalf of the chief engineer.
6 What I'd like to do in this proceeding, if it's acceptable to
7 the board, is this is a new water permit application and Mr.
8 Aman has the burden of proof in this proceeding. With the

9 chief engineer staff, Jim Goodman would be willing to proceed

10 first, explain the place of the project and what the chief

11 engineer's recommendation is and do that overviey and then the

12 applicant would go and then the intervenor would go. That's
13 the procedure I would propose.

14 CHATRMAN HUTMACHER: John, we would like to do

15 appearances, if you would.

16 MR. BROWN: John Brown on behalf of Harlan and Lester

17 Aman, the applicants, and I have with me Margo Northrup from

18 our office as well.

19 CHAIRMAN HUTMACHER: Do you have any objection to the
20 order Ms. Best described?

21 MR. BROWN: None at all.

22 MR. TOBIN: Thank you. My name is Tom Tobin and I

23 represent the intervenors here. They are also present,

24 although just two of them are sitting at the table with me, but

25 the other ones are present also. And we have no objection to
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the procedure that was outlined by Diane.

CHAIRMAN HUTMACHER: Thank you. Mr. Goodman.

MS. BEST: If I may first, before we get rolling here,
the DENR only has two exhibits in this proceeding and I'll just
go ahead and ask that they be admitted at this time. The first
one is a vita of the expert qualifications of witness Jim
Goodman. Rather than go into a lengthy dialogue regarding his
qualifications, I would ask that his CV be admitted into
evidence as DENR 1. And then also the other exhibit is DENR 2,
which is a copy of the application, the chief engineer's
recommendation, the Goodman expert report, the newspapex
notice, and the petitions to intervene. And that's marked as
DENR 2 and I would ask that those two exhibits be accepted as
evidence in this proceeding.

CHAIRMAN HUTMACHER: Mr. Brown, do you have any
objection?

MR. BROWN: No objection.

MR. TOBIN: No objections.

EXHIBITS:

(DENR Exhibit Nos. 1 and 2 received into evidence.)

CHAIRMAN HUTMACHER: Okay, I would also note that the
board received in their packet the report that Mr. Goodman is
about to give and the engineer's recommendation and also

letters from the intervenors. Mr. Goodman, go ahead.

Thereupon,
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JIM GOODMAN,
called as a witness, having been previously duly sworn as

hereinafter certified, testified as follows:

MR. GOODMAN: Thank you. I'm here to present a report
on water permit application number 6908-3 for Harlan Aman.
Geographically, this is located about 10 miles east and five
miles south of Eureka. This application proposes to
appropriate 2.0 CFS or approximately 900 gallons per minute
from one well proposed to be 110 feet deep. That well is
located in the -- to be located in the northeast quarter of the
southwest quarter of Section 34 to irrigate 160 acres located
in the west half of the southwest and the south half of the
northwest of Section 34, all in Township 126 North, Range 71
West, and this is in McPherson County.

The aquifer here is what we have called the Hillsview.
Hillsview is predominantly now over the area as mapped is a
buried outbash. Outwash is just sand and gravel. Buried means
that there's a till overlaying the sand and gravel. The
aquifer underlies approximately 51,200 acres and contains an
estimated 230,000 acre-feet of recoverable water in storage.

In this immediate area of this application, thelaquifer appears
to be under water table conditions\aﬁd it also appears to be a

>

surficial aquifer, although that chéracteristic changes

quickly.

The two observation wells that we have in the
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immediate area, there is no till overlaying the sand and
gravel. Some of the domestic and other wells in the area just
However, predominantly

show sand and gravel from the surface.

the aquifer is overlain by clay.

No test wells were drilled at this particular site.
However, there was sufficient information from the county
study, other wells in the area, some other irrigation wells,
and then the two observation wells we have in the area that I
felt that we could evaluate this application. The two monitor
wells that we developed there in the Hillsview are called
MP-80G and MP-80H. MP-80G is located about one and a half
miles northwest of this proposed site and MP-80H is located
about one-half mile to the northeast of this site. I have
included copies of both of those hydrographs in the report for
you to review.

To me what those hydrographs mean to me is, number
one, there's very little fluctuation, annual fluctuation in
this aquifer. In other words, it's very hard to discern any
pumping effects from the irrigation on this particular aquifer.
You could maybe, using your imagination, you could get it down
to half a foot or something like that. But what it does show,
and both of them are very similar in this, is that beginning in
about 1980, we had a little wet period there in '86, '87 where

the water levels came up, went back to a little dryer period,

and then in the nineties when it got extremely wet, the water
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levels came up.

Now, since basically 2001 the water levels have been
gradually going down and I believe everybody in the room that
lives up here would confirm that those general climatic
conditions existed up there during that time period and I do
believe the water levels are a mirror of the climatic
conditions that we have. And in fact these two particular

hydrographs look just like any hydrograph I would pick up from

Todd or Union County or anywhere else. We have had roughly the

same kind of climatic conditions since 1980 everywhere in
eastern South Dakota.

When I looked at reviewing the existing water permits
in this area, there are three existing irrigation rights within
a half -- within a mile to mile and a half of this proposed
well. Two of them are -- this application is for Harlan Aman.
Two of the applications are for Aman, 2Aman brothers and a
Lester Aman. I don't know the relationship. It's Aman. Then
one is for a. Jacob and Janice Kirschenmann. These irrigation
wells, énd I've listed them, they have all been inspected and
they are all licensed, they are all water rights. and I've
listed the distances the wells are from this proposed site.

It appears to me that we are going to have -- there's
going to be a potential here at 1900 feet, 4200 feet, and I'm

not sure -- I'm not following where the other one is here, but

at those distances I do not expect the drawdowns will be
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significant or will there be any adverse effect on the existing
irrigation wells in the area.

There's always that argument that, well, you have to
put the well in and test it and see what's going to happen, and
I'l1l buy off on that argument a little bit, but on the other
hand, we have had irrigation going on here for over 30 years
and we haven't seen that kind of drawdown before and I don't

know why one more is going to make that much difference. So

anyway, looking at the other irrigation, the existing rights in
the area, I don't think there will be any adverse effects on
them.

I concluded that water is available from the Hillsview
aquifer. The aquifer may be buried at this site where they are
drilling. However, I expect because the observation wells and
some of the other wells in the area are very near here are
under water table conditions, I don't expect drawdown to be
significant because generally when we go from confined or
artesian conditions to water table conditions, the drawdown
virtually disappears.

The well authorized by this application must be
constructed in accordance with our standards, and what they
will need to do, though, however, is drill test holes at this
site to fully evaluate the site just to make sure that it's
That's the

worth the trouble to even put a production well in.

one thing about not drilling test holes, it's one thing to look
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at the data around the area, but you still have to drill the
actual site, because you don't know, you can make all the

guesses you want to about that, yeah, it's going to be there,
it's going to be this thick, but you still have to drill the

site or you are not going to spend the money. That's the way

it is.

This application was contested. I believe you have
been introduced to everybody. At this time I think -- first of
all, the chief engineer is making a recommendation for approval
of this application based on our standard list of
qualifications. You héve been introduced to the participants
here. My review was real short and simple and hopefully
coherent. I'm having a little troublé talking today. So if
there are any questions at this time from anybody, I'd be glad
to entertain them. Otherwise we can move on to the next party.

CHATRMAN HUTMACHER: Diane, do you have anything?

DIRECT EXAMINATION

BY MS. BEST:

Q. Jim, I just want you to explain for the record whether
this application has -- whether there's any issue with this
issue of annual -- exceeding the annual recharge for this

aquifer, that issue is not present in this case; is that right?
A. I don't think so.
MS. BEST: I have nothing further.

CHAIRMAN HUTMACHER: Mr. Brown, do you have any




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

questions?

CROSS~-EXAMINATION
BY MR. BROWN:

Q. The only thing, I would call your attention to the
report, Jim, on -- I believe you identified the location of two
of the wells. I think your report indicates that the other
well is one-half mile west of the proposed location of the
well; is that correct?

A. Right, that's right.

Q. The proximity of these wells, of your test wells and
the other irrigation wells that are there, do you feel that's

an adequate representation of what you could expect at that

well?

A. Okay, do I feel that the water levels that we are
measuring in monitoring wells adequately reflect what's going
on out in the'well field?

Q. Yes.

A. Yes.

MR. BROWN: Nothing further.
CHAIRMAN HUTMACHER: Mr. Tobin, do you have any

questions of Mr. Goodman?

CROSS-EXAMINATION

BY MR. TOBIN:

Q. Yes, Mr. Goodman, did anyone go out and interview the

people that have existing wells in this aguifer to get some
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type of reference as to what is taking place with their wells?

A. No, sir.

Q. Did your study take into account, other than the
irrigation wells, the other wells that are pulling out of this
aquifer, as far as the other landowners that are on top of the
aquifer?

A. I usually look at records in our office. We get
domestic well logs, if that's what you are referring to. I

look at all the permitted users for sure, because they are

required to give water rights. They are the major users.

Domestic users are generally very small. There are a number of

domestic wells scattered all over the place that are used for
livestock and household use and that sort of thing. I look at
them, but generally their use is so small, in the overall
scheme of things, it's minimal to the impact -- one irrigation
well is going to use way more water than those guys will ever
use in the year.

Q. It's noted that they intend on drawing 900 -- I think
it was 900, wasn't it, 900 gallons a minute --

A. Yes, sir.

Q. -- from the irrigation well? Are the other irrigation
wells the same size?

A. I think they are all a little bit different. Down

under the review, if you look down there, I give the permitted

rate. That was when we inspected them and licensed them for
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that amount of water, so they are in a range of around that.
It's based a little bit on the acreages on the original permit
application, it's based on the acreage and you get a certain
amount of water. It is a bit of a guess. Once it gets
developed, we come out and inspect it, then we license it for
what they use. The three that are there are licensed, that's
what they showed that they used. This one would be a bit of a
guess till we get it licensed, but it's close.

Q. I think one of the representations of the chief
engineer was that the well owner, under this particular permit,
would have to control his withdrawals so that it would not be a
reduction of needed water supplies in adequate domestic wells
or adequate wells having prior water rights.

A. That's true. It's standard.

Q. How does that happen? What's the practical
implementation of that particular recommendation?

A. First of all, that's a standard recommendation that
goes on everything. That applies to everybody, no matter
whether it's irrigation or municipal or any kind of use, that

applies because domestic use, under our state law, takes

preference over other uses. Now, what the law is established

to do, at least in my opinion what it's established to do, is

to put everybody on the same level ground.

You have your right to domestic water. When they get

their permit to irrigate, if they get it, they have the same
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right to that water as you do. In other words, there are
standards set in the statute and rules that require certain
conditions be met. They have to meet those standards, you have
to meet those standards as a domestic well owner.

Now, that term is called adequate well and if your
well is deemed to_be adequate, you are protected. If it's not,
you may not be protected. The question of being protected or
not is irrelevant, generally speaking, because in a situation
like this where we may have shallow sands and gravels, the
drawdown isn't significant and probably wouldn't even extend a
half mile away. Anybody living further than a half mile away
wouldn't even know it was going on.

Now, serendipity is an amazing thing. I have worked
here long enough to know serendipity causes a lot of problems
and by that I mean if somebody has a well that goes bad in
1978, it was because that guy started irrigating in '76 or
something like that. Not necessarily true. So there are some
standards that have been developed over the years looking at
wells and adequate wells and how much water you get out of a
well.

And these guys know, these guys absolutely know if
they have got a good well or a bad well. They know if they
have got a gailon a minute, they know if they have got 20

gallons a minute. They know which wells they have had trouble

with and the ones they haven't. There isn't anybody fooling
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anybody .

Q. What happens if there is a reduction in the amount
that causes inadequate domestic well supply?
A. Inadequate?

Q. Yeah.

A, We wouldn't protect an inadequate well. If it was an
adequate well, we would protect that by either regulating the
pumping or giving the pumper some choice. He could replace the
well, he could lower the pulp, he could do a lot of things, but
if the pump has to be lowered, it would probably be inadequate.
But if there is a situation where you have an adequate well and
it is adversely impacted, then it's the responsibility of that
person that has the permit or develops the water, it would be
his responsibility to fix your problem. Now, that may not --
you may not like his fix. He may hook you up to rural water,
he may drill you a new well, he may clean out your old well.

There's some things that could be done here to fix the problem.

Q. But as I understand you, then, but at no time does he

have to shut off his well?

A. He might.

Q. But is this something that the person that is causing
the issue to come about, that he gets to choose how he solves

or how he provides the remedy?

A. First of all, there has to be a problem. If we assume

there is a problem and we come out there and look at it and
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say, yes, Houston, there is a problem and you have caused it,

then we would get into the remedies. That doesn't happen very

often, almost never.

Q. It's the almost one that is concerning my clients.
But I guess what I'm getting at is that until you come out and
verify the cause and effect of the problem, the pumping goes
on, the irrigation well continues to pump.

A. Probably. It's going to be -- I'm assuming it would

start with a phone call to me or to Garland and we would

investigate it as fast as we could.

MR. TOBIN: That's all the gquestions I have, thank

you.
MR. GOODMAN: You bet.

CHAIRMAN HUTMACHER: Any questions of the board? Did

you have anything, Diane?

MS. BEST: I have a little bit of redirect here.
MR. GOODMAN: I must have said something stupid.
MS. BEST: ©No, you didn't.

REDIRECT EXAMINATION

BY MS. BEST:

0. Jim, can you explain what the standards are for an
adequate well?

A. Well, every situation seems to be a bit different, but
an adequate well is just basically one that you penetrate into

the aquifer at least 20 feet and be able to lower your pump at
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least 20 feet into that aquifer. Now, where the concerns about

adequate wells generally arise is two. That's basically it in

a nutshell, that's it. I'll elaborate by saying the two types
of wells that people get most concerned about are, number one,

where there's an artesian condition, in other words, you have

got a confined aquifer and the water level comes up. You

didn't hit the aquifer till, say, 90 feet below land surface

but the water level is at 10 feet, and when somebody pumps in a

high capacity well near that, you will get some fluctuation.

Now, in the old days when people had pump jacks and
cylinders and things like that that they used to supply water,

you might get enough drawdown somebody had to put another rod

on or something like that because they had to follow the water

level down. And a lot of those wells were two- or three-inch
diameter. Well, it used to be the confusion arises that's an

inadequate well. Not necessarily. It's a lot of people didn't

want to follow it down, and that's what the law does, it

requires you to follow the water down in that situation. If

you can get your pump 20 feet into the aquifer, you have an

adequate well. You couldn't put a submersible in there, there

was a lot of things you couldn't do. So those type of wells

were basically obsolete. I think they were obsolete in the

fifties, but people still use them.
The next thing is the bored well, which I don't think

that first type most of these guys don't have up there. They
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have more of the bored well, they have the very large diameter
concrete curve that leaked from bottom to top. Sometimes they

are constructed, they may have a screen in the bottom, they may

not. Sometimes they get down into some sand and gravel, they

slush it in, bucket it in, whatever, and the water table, they
will get water out of sand and gravel down there at 30, 40, 50
feet. The diameter of the well serves the purpose of providing
storage so they can put a little bigger pump in there. It has
nothing to do with whether the aquifer will produce or not, in
fact a lot of times they don't produce real well. They provide
storage so that you can pump a little more water out of them
faster. They pump down and then they recover over time because
most of the time you don't use that much water anyway. That's
kind of the two biggest ones we have had historically the
problem with.

Q. Jim, is it necessary when you evaluate whether water
is available in an aquifer, the availability part, when you
evaluate that, you testified regarding the hydrograph. Is it

necessary to interview domestic water users to determine

whether water is available?

A. I don't know -- no, I don't think so. I mean, I have

some of their well logs. I review that. No, it just isn't

necessary.

Q. And with regard to whether there would be an

impairment of existing domestic rights, domestic water use
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rights or other water rights, here, for example, other
irrigation rights, is there an opportunity for such other water
users to comment as to whether or not impairment would occur?
A. I'm sorry, I didn't follow that.
Q. I think there was a previous question to you as far as

whether domestic water users are able to have their water use

examined or their comments afforded credence in the water

rights review for whether a water permit should be granted. Do

domestic water users have that opportunity?

A. Do you mean can they register their well, is that what

you are driving at?

Q. Can they register their well or --
A. Yes, they can.
Q. And have any of -- okay, and also do domestic water

users have an opportunity to call the state and voice their

concerns regarding pending applications?

A. Sure, and I think I've talked to some of these guys
that are here. I accept any and all phone calls all the time
because honestly, until we advertise things like tﬁis, we don't
know what -- a lot of times what some of the issues might be

out in some of these areas. 1It's the way we get folks

together.

Q. Just a second, I may have one additional question.
Now, the chief engineer's recommendation is for approval of the

permit as applied for and that would be -- can you explain how
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that would be in priority with respect to domestic use or other

water users in the area? What would the priorities be?

A. Well, domestic use, under state law, domestic use has

preference over every other use. Even if this irrigation

permit were issued and 20 years from now somebody drilled a
domestic well, that still takes preference over this other

stuff that's gone on.

Q. So long as --

A. In my mind.

Q. So long as that new well is adequate?

A. Yeah, so long as it's an adequate well.

Q. With respect to other irrigation, state granted

irrigation rights in the area, they would have priority over

this one; isn't that correct?

A. Well, domestic use takes -- yeah, takes preference now

now and

in the future.
Q. And previously granted irrigation permits --
A. Take preference over this one.
MS. BEST: I have nothing further.
CHAIRMAN HUTMACHER: John, do you have any?
MR. BROWN: Just a couple follow-ups.
RECROSS—EXAMIﬁATION

BY MR. BROWN:

0. And Diane had asked the question about adequacy. But
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have you had an opportunity to look at the intervenors' wells

with respect to adequacy?

A. No.
Q. Have you --
A. I've looked at some well logs, but I don't know which

ones they are concerned about.

Q. You have observed some well logs for the domestic
wells that are in that area from the intervenors?

A. Yes, there are some in our files, yes.

Q. Is there anything about those logs that -- well, one,
do those logs appear to place thé well into the same aquifer
that we are talking about here or are you able to determine

that just from the logs?

A. Yeah, some of them look like they are in the same
aquifer, ves.
MR. BROWN:  No further questions.
CHAIRMAN HUTMACHER: Mr. Tobin, do you have cross?
MR. TOBIN: Yes, thank you.
RECROSS-EXAMINATION
BY MR. TOBIN:
Q. I believe that the well that's proposed would have to
be drilled in approximately a 40-acre square; is that right?
A. It's advertised for somewhere inside that area.
Q. Yeah, it indicates here it has to be in the northwest

quarter of the southwest quarter of Section 34, but the water
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from that well could be pumped to other land areas.

A. Oh, certainly.
0. In fact in your recommendation it was other than just

to irrigate 160 acres, there is actually another 80 acres that

lies next to this area that could also be irrigated from this

well.

A. Yeah, whatever that area that's advertised, somewhere
in that area, not all of it, but at least part of it. We
advertised for the whole area.

Q. And is the two CFS the maximum amount of water that
cén be drawn?

A. Under this application, yes, sir.

Q. But there is no time limit as far as when they can
start and when they can stop.

A. Yes, there is a time limit. They have five years to
develop it.

Q. I mean as far as once they get the well in, they could

start irrigating May lst and they can continue to irrigate

through November 1lst if they wanted to.
A. There is a time limit on the permit, I'm not sure what

it is on this one, it usually goes from April through October.

Q. In your report, you indicate that there's an estimated

230,000 acre-feet of recoverable water.

A. Uh-huh.

0. That was based upon a 1982 report. In your tables
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here, your water rights observation well, historically, I don't
know what these negative numbers mean on the left side over
here, but --

A. That's the depth of the water.

Q. Okay. If in fact the water got down to the levels

that it was in 1985 or 1991, would your recommendation be the

same?

A. Yes.

Q. So the fact that the well has it looks like

approximately maybe as much as varied five feet, it still would
not change your recommendation?

A. No.
Q. Has the state, since 1982, done any studies to try to

determine the capacity of the aquifer?
A. Not looking at just the Hillsview, no, sir. We have
done a little work looking at this aquifer system in Faulk and

Edmunds County, but not specifically in this area nor at the

Hillsview aquifer, no. The closest thing we did was a city

study for Hoven where we looked at a period of outwash there.

Q. How close together do irrigation pumps have to be
before they would affect each other?

A. In my mind there's a big difference between effect and

adverse effect. Now, under water table conditions where you

have sand and gravel and water at we will say an example of 10

feet and you put in a 1,000 gallons a minute well and let's say
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that it's 100 gallons per foot of drawdown, which is a really
good well, that would be 10 feet of drawdown inside the pumping
well. That drawdown I would expect to be just a mere inch or

two after 30 days at 660 feet or at 1320 feet away. It would

be very little.

However, on the other hand, where you had artesian
conditions and you hit the aquifer we will say at 100 feet and
the water level comes up to 10 feet and they put that same
1,000 gallons a minute pump in there, you might be able to
measure drawdown one or two or three days away at that 1300
feet, for sure after three days, but you may -- and I have
actually measured drawdown in domestic wells or observation

wells as far away as four or five miles, in a situation when

you have got really clean, confined, perfect conditions, not a

situation here where you go -- you have got a buried, confined
water table where it's a mish mash thing like that, you don't
typically see those kind of drawdowns. But where you have a
perfectly confined condition, you can see drawdown quite a ways
away .

For these guys who live up here, there is one of these
type of aquifers at depth called the Grand, it's a little bit
to the west of you, where you can get those kind of artesian
conditions and get that fluctuation. Over around Mound City,
we can get 20 or 30 or 40 feet of drawdown from those

irrigation wells, and it happens relatively quickly. So it's
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not -- I don't anticipate this particular scenario to be

anything like that at all.

MR. TOBIN: That's all the questions I have. Thank

you.

CHAIRMAN HUTMACHER: Questions of the board. If not,

thank you, Jim.

MR. BRINK: This permit is limited to one. 1Is there
any reason why it's limited to one? Can -- one well.

MR. GOODMAN: Yes, sir, that's what they asked for.

MR. BRINK: That's what they asked for, okay.

CHAIRMAN HUTMACHER: Thank you, Jim. Do you have any
more witnesses you want to call, Diane?

MS. BEST: No, I do not. Thank you.

CHAIRMAN HUTMACHER: Mr. Brown, do you have witnesses
you would like to call?

MR. BROWN: Yes, I want to call Harlan Aman and I do

have some exhibits here that I should have had marked

previously. I think these can be marked as just one single

exhibit, actually.
EXHIBITS:

(Applicant Exhibit No. 1 marked for identification.)

MR. BROWN: I would like to tape them up. Should I

tape them up there?
MR. HALLEM: We are back on the record. Dealing with

the exhibit on it, you have one extra copy for the board. You
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have provided copies to counsel and you had the original that's

been marked; is that correct?
MR. BROWN: That's correct.

CHAIRMAN HUTMACHER: Is there any objections, Diane?

MS. BEST: I need a copy or I need to just look at it.
Can I look over your shoulder? No objection.
MR. BROWN: If I could, to make it easier --

CHAIRMAN HUTMACHER: Mr. Tobin, do you have any

objections to accepting that?

MR. TOBIN: I have no objection to the exhibit. I'm
not sure how the writing on it is all going to fit in and maybe
the relevancy is an issue, but I have no objection to the
exhibit.

CHAIRMAN HUTMACHER: We will accept Applicant's 1.
EXHIBITS:

(Applicant Exhibit No. 1 received into evidence.)

MR. BROWN: I thought maybe if I could tape it up here
to kind of give a visual representation of general locations.

CHATRMAN HUTMACHER: That's fine.

MR. BROWN: I probably could have had a little better
exhibit, but I want to give a visual.

CHAIRMAN HUTMACHER: We are back in session.

MR. BROWN: Harlan, perhaps could you come up here to
the podium.

CHAIRMAN HUTMACHER: We will need to swear him in,
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too.

Thereupon,

HARLAN AMAN,
called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

CHAIRMAN HUTMACHER: State your name and address for

the court reporter.

"THE WITNESS: Harlan Aman, Hosmer, South Dakota, 33788

121st Street.

DIRECT EXAMINATION

BY MR. BROWN:

Q. Harlan, I want you to, if you would take this marker
and just identify on the map, first I'd like you to just
identify with a number one the location of the well you are
proposing to put in.

A. Right here.

Q. Okay. Now, if you would also indicate -- right now
you are irrigating in that section, and I'd say that's Section
34.

A. This is the well that we irrigate this, this plus this
80 we are running back and forth.

Q. Mark that well number two, if you would, please. Now,
you indicated that you are irrigating 160 acres in, it would be
the southeast qguarter of Section 34; is that correct?

A. This here, yeah.
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Q. Are you also irrigating some acreage in the southwest

quarter?

A. This 80 with the same well, yeah.

Q. You are irrigating that right now with that well?
A. Right.
0. Now, would you identify on there the acreage you are

proposing to irrigate with this new application?

A. Well, this and then we applied for 80 acres here to
set the old well on.

Q. Maybe you could just outline that area generally.

A. This here, we would irrigate about this 80 here, or
this we would circle and this would kind of be in between,
whatever we could. That's if -- that's proposed to do, but for
now we would just like to drill this one here, and like this
here, there was a test hole there some years ago, but the guy
never went through it before I bought it. He said there would
be good water there, but we applied to put it there in the
center for the circle.

Q. Why don't you go ahead and put a number three by that
test hole.

A. Three.

Q. Have you pumped, done any test pumps out of that test

hole yourself?

A. No.

Q. You don't have any data on that specifically?
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1 A. No, we have never pumped it, but just what he told us,

2 it was a real good well and it would have done good.

3 Q. Now, you have also got maps there in Section 35 and

4 Section 26 with some marks on them. What are those marks?

5 A. These are my livestock domestic wells, this one and

6 this and this other, these three. No problems with them, real

7 good water.

8 0. Have you experienced any difficulty with those wells
9 as a result of your pumping out of your current well?

10 A. No, huh-uh.

11 Q. Where in relation to your properties, then, is the

12 intervenors' property?

13 A, Home would be right up here where he lives, up in this

14 quarter here.

15 Q. You are indicating whose property is that?

16 A. That would be Allen Hieb.

17 Q. Allen Hieb?

18 A. Yeah.

19 Q. And that is -- his property lies north of Section 26,

20 that would be in Section 23 or 22 perhaps; 1is that correct?

21 A. Yeah, it's here, and then he‘s got some up along off

22 in here.

23 Q. And are you familiar at all with what wells they have

24 on their property?

25 A. Well, we got the same well driller, he drilled for us,
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and I guess he's got some good wells and he had some that went
dry and he told me he had one that went -- in the fall it went
dry and they were going to wait to recharge it, but it never
did come back over the winter, so it --

Q. Those wells are located, at least from the indication

from the maps there, they would be located at least a mile and

a half from your present location.
A. Yeah, the distance is quite a ways here.

Q. This land you are proposing to irrigate, is this land

you have recently purchased?

A. Yeah. Yeah, that 80 there, yeah, or two eighties.

Q. That's the land you are proposing with the new well --
A. Yeah.

0. -- to access?

A. Yeah.

0. Did you have competition in purchasing that land?

A. Well, there was not much there, it was quite high.

Q. Would Mr. Hieb have been a potential buyer for that

property?
A. I don't think on that. On some other land we have,
but it's not involved in this deal.

Q. Did Mr. Hieb speak to you about the application that

you had made for the water permit here?

A. Well, I told him, he didn't want to, we wanted another

well.
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Q. You toll him that --

A. Well, he told me he was going to try and stop us,

but.

Q. So you have had no discussions about any compromise or

any way of settling any differences?
A. No, we never talked about it.

Q. You are currently irrigating the 160, 240 acres in

this area, and you are proposing to add another 80 acres, or

another 160 acres?

A. 160 acres. Of course in the corners you would lose a
lot. The corners are not irrigated so it's quite a few less --
quite a few less acres.

Q. Are you farming this land currently?

A. Yeah, right.

Q. What are you proposing to grow on the property?

A. Oh, beans, corn, probably wheat.

Q. What time -- a question was asked earlier about the
period of time in which you would irrigate. Do you know what
your irrigation season is going to be?

A. Oh, more June through -- well, maybe a little to get
the corn started, then more June till it's finished, which
would be probably close to September.

Q. The property you are proposing to irrigate from the
maps indicate a fairly good size lake on the north side of that

property. Does that lake separate your property from the
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property of the intervenors?

A. Yeah.

Q. And do you experience or do you feel you are
experiencing recharge into your aquifer from that lake?

A. We have never had a problem pumping it, it's never let
up. There's plenty of water there as far as I'm concerned,
when the lake has got the water there. 1It's never been dry.

MR. HIEB: That lake was dry in '88.

Q. (BY MR. BROWN) Harlan, how long have you irrigated

from the existing well that's in place?

A About 10 years since we got in there.

Q. Have you ever experienced any difficulties with water
levels in that well?

A. No.

0. You have never had to sink the pump deeper or anything

of that nature to access water?

A. No. It's never been any problems with water there, as
far as my use.
MR. BROWN: Nothing further.
CHAIRMAN HUTMACHER: Just a minute, Harlan.
MS. BEST: No questions.

CROSS-EXAMINATION

BY MR. TOBIN:

Q. Mr. Aman, if you go around the front of the podium,

you have three maps up there that were obtained from the Farm
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Service Agency. Can you identify the top map as far as what
the quarter or the section that that refers to, that very top
one?

A. 26 that would be, Section 26.

0. And then the one that would be as you face it on the
left side as you face it, what section does that refer to?
Yeah, on the left as you face it, the one on the left.

A. Down here, this one?

0. Yeah.

A. 34. This is 35, 34.

Q. Wait a minute, when you point I'm not looking, it

doesn't make much sense. I want to know which one it is on the

left on the podium as it's taped there, what section does that

refer to?

A, Okay, that is 34.

0. And then the one on the right, then, would have to be
35, Section 35.

A. Yeah, 35.

Q. Now, as I understand it, your application covers
Section 34; is that right?

A, Right, yeah, 34.

Q. You already have an irrigation well in that section?
A, Yeah, number two would be the one we are using.
0. Now, on the exhibit that I have, approximately right

almost in the middle of that section right below the number
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3260, there's a black dot. Does that reference your existing

irrigation well?
A. In the center of the quarter of that?

Q. No, right in the center of the whole section, there's
a black dot right under the --

A. Oh, that is the one, yeah, that I'm using.

Q. That's a current irrigation well?

A. Right, yep.

Q. Then your proposed new well location is just to the

left of there, isn't it?

A. Yeah, to the left and kind of down in the center of
that quarter.

Q. Okay. And it also indicated in your application that
you may want to irrigate north of your proposed well, which
would be the northwest quarter of that section; is that right?

A. Yeah, that 80 acres in there.

Q. You can't irrigate that from your current well?

A. Well, that's what -- if we get a well here, we would
move it over and use this and then I would put my current well
over to that to run the water on that.

Q. You made a statement -- the question was whether or
not if you thought you would have an adequate well there.
Maybe I shouldn't use adequate under these circumstances, that

you would have a well that would produce for you. You said

that's just what he told us, a real good well. Now, who told
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you that?

A. The guy I bought it from, Meryl Hieb.

Q. The former owner.
A. The former owner.
Q. Do you know what he referenced or what he used as his

basis for telling you that?
A. Well, he talked about gravel and then he talked about
how many gallons a minute it would produce, the test well.

Q. Now, I want to draw your attention to Section 26, I

think that's the top map.
): Yeah, that's this.
Q. It's just a little bit off center to the left there's

a circle and a black dot on there. Do you see that about in

the middle, just a little bit off center to the left?

A. Yeah.

0. Is that a current domestic well of yours?

A. Yes.

Q. Isn't it true that you did have problems with that

well and you had to redrill it recently?

A. Well, it was a 20-, 30-foot well, they get down in the

water.

Q. But isn’'t it true you had problems, you had to redrill
it or re --

A. Just put a new one in there, no, it's one that was --

a new one that was put down, yep.
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Q. And was it because it was no longer in the water?

A Well, I guess we got more cattle now days than we used
to have and get more cattle in there, you need better wells,
and then the use of the pump, like them little cylinders and
submersibles and pumping a lot harder.

0. Other than your domestic well you identified and your
current irrigation well, do you have any other wells in that
area?

A. Yeah, there's another one further on over on 26 in the

corner. It was the same deal, it was a slow well, somebody

complained not enough water, so I put a new well in for him, no

problems.

Q. And so there was a problem with getting enough water
out of an existing well and you had to redo it and put a
different pump down?

A. Well, went down deeper and got into good water.

Q. Now, what do you think changed regarding these two
wells that you had to redo? Did the water level change or did
the use change? What changed that caused you to have to
replace them?

A. They would go down there, down into the water, to the
shale, which these are all down in the shale and where they

should be.

Q. Have you already bought your irrigation system you are

going to use in this case?
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A, Not this one here, no, I didn't.

Q. You have a new irrigation system out there. What's
that going to be used for?

A. That's on a different outfit, different system.

Q. Different pump?

A. Yeah.

Q. It's going to be put on this, the pump that you have

in the middle of Section 347

A. No, huh—uh.

Q. Where is that one going to go?

A. It's some other land I bought from Hieb, too, another
quarter.

Q. You already have the permit for that well, then?

A. Yeah. There was a permit on that.

Q. How long have you lived in Hosmer?

A. Oh, all my life.

Q. And how long have you owned land in this area?

A. All my life.

Q. Do you remember in 1988 when the lake did go dry?

A. Yeah, at that time we -~ I live about six miles from
there, but at that time we didn't irrigate up there yet.

Q. Were you up there in '767?

A. No, huh-uh.

MR. TOBIN: That's all the questions I have, thank

you.
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CHAIRMAN HUTMACHER: Just a minute. Diape, do you
have anything?
MS. BEST: None, thank you.
CHAIRMAN HUTMACHER: Any redirect?
REDIRECT EXAMINATION
BY MR. BROWN:
Q. In Section 26 you talked about the new wells you

drilled there. Again, the reason you drilled new wells in

those places was what?

A. To get more water. Oh, this was done about three
years ago we done this one here in 26 and the other one is just
about two years ago over further on over in 26.

Q. Do you know how old those existing wells were?

A. They were quite old. I don't remember them being
drilled.

Q. And at the time before you drilled new wells -- well,
I guess at the time when the wells would have been developed,
were they pumped with a high volume submersible?

A. No, more windmill and them cylinder, slower pumping.

0. And when you were pumping or trying to water livestock
out of that, did you change to a higher volume pump?

A. Right, yeah, in fact I guess that's the reason why we
drilled it, put submersibles to get the water out faster.

MR. BROWN: Nothing further.

CHAIRMAN HUTMACHER: Mr. Tobin, anything on the
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redirect?
MR. TOBIN: I don't. Thank you.
CHAIRMAN HUTMACHER: Questions of the board. I would

have just a couple, if you bear with me a minute.

EXAMINATION

BY CHAIRMAN HUTMACHER:

Q. The wells you said you replaced, do you know the depth
on those and the type of casing that was in them? Were they
bored wells with concrete casing in them or steel?

A, Steel.

Q. Small diameter?

A. Yeah, real small, two-inch cylinder I guess they had
in them, real small.

Q. So would you say they were like a three-inch pipe?

A, Probably a three. Yeah, I'd say three.

Q. Because you couldn't get a submersible into them,
right?

A. No.

Q. And then the irrigation well that you have down below,
is that -- how big is that well and what can you tell me about
that?

A. The one we are using now?

Q. Yes, the existing one.

A. It's I believe a 16-inch well, the casing.

Q. Okay, and is it PVC, steel?
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A. Yeah, it's PVC.
CHAIRMAN HUTMACHER: That's all the questions I have.

Anybody else on the board?

EXAMINATION

BY MR. BJORK:
Q. What's the capacity of that well?

A. It was eight or 900, I think it's 900. I think 900 is

on the paper.

CHATRMAN HUTMACHER: Anyone else? Okay. Thank you,

Harlan. John, do you have any more witnesses you would like to

callz
MR. BROWN: No.
CHATIRMAN HUTMACHER: Okay, Mr. Tobin, witnesses you

would like to call.

MR. TOBIN: We would start with Allen Hieb, please.
Thereupon,
ALLEN HIEB,
called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

CHAIRMAN HUTMACHER: I think she's got your name, your

address.

THE WITNESS: Allen Hieb, 11585 340th Avenue, Hosmer,

South Dakota.
CHAIRMAN HUTMACHER: Thank you. Mr. Tobin.

DIRECT EXAMINATION
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BY MR. TOBIN:

Q.

Allen, how long have you lived in the area that you

just described?

A.

Q.

>

> ©

Q.

My whole life.
And what is your occupation?

Farm and ranch.

And where do you live in relationship to this proposed

Approximately a mile and a half to two miles.
Which direction?

To the north.

And who lives there with you at that location?

My mother does, Delores.

Is she also involved in farming and ranching?

Yes.

What type of operation do you have as far as the

cattle goes?

A.
Q.
A.
Q.
domestic

A.

Q.

Mainly cow/calf pairs and feeder cattle.
Do you do any irrigation?

No.

What do you rely upon for your water source for your
use and for your livestock use?

Wells.

And are they located on land that you own?

Yes.
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Q. And what type of wells do you have?

A. They are drilled wells, they are about four- to five-
inch diameter casings, plastic casing.

Q. And not just at your home place, do you also have

wells out in -- do you have any wells in pastures where you run

your cattle?

A. Yes, I do.

Q. And are they similar to the same type of wells you
described?
A. Yes.

Q. What would be the largest number of cattle that you

might‘have out on pasture at any given time?

A. We have had up to 1,000 head a year on the premises.
Q. That would include your feeder cattle, then, too?

A. Yes.

Q. Do you have any other water source other than the

wells that you described?

A. No, we do not, sir.

Q. Did the lake that Mr. Aman referred to, did that ever
go dry at any time, to your knowledge?

A. Yes, it did, in '88 it was bone dry, and in '76 it was
just a small amount of water left in it.

Q. Have you ever had any problem with your wells if there
is any irrigation pumps running?

A, Yes, we have,
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Q. And how long have you had this particular problem?
A. It started in 2006.

Q. And what changed in 2006 do you think that caused the

problem?

A. Part of it was the major drought and the drop of the

water table.

Q. And what did you notice as how it affected your wells?

A. One of our wells went dry and the other wells are
basically dropping 25 to 30 feet while they are irrigating.

Q. Okay, how do you know that?

A. I've measured them.

Q. So while the irrigation pumps are running, do you

actually measure the drop in the well?

A. Yes.

Q. You think it went down 25 to 30 feet?

A. Yes.

Q. Which irrigation pump was running when you measured
it?

A. All of them were, all the irrigation pumps in the
neighborhood.

Q. How many irrigation pumps are in the neighborhood?

A. Kirschenmann has irrigation systems over there and so

do the Amans.

Q. I think the study indicated that there were three

existing irrigation pumps.
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A. Yes.

Q. And so if this permit were to be granted, it would be
the fourth one in the area of which you own land?

A. Correct.
0. And while the irrigation wells are running, you

measured your well. How did you know what the reference point

was? How did you know what the drop was?

A. When we had drilled the new well in 2006 because we
were running low on water, we knew what the reference point was
and then last year We measured them again at the start of the

season and at the end of the season, end of the irrigation

season.
Q. Are your wells in the Hillsview aquifer?
A. Yes, they are.
Q. How far down do your wells go-?
A. Some of them go down to 140 feet.
Q. And where was the well or wells that you measured to

determine your drop?

A. That was in Section 23, that would be in the --
Q. This would be about a mile and a half from the
proposed well?

A. Approximately, yes.

0. Did you request some material from the department

regarding well drilling and that type of thing?

A. Yes, I did request some well logs, yes.
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Q. And so if we have any well logs here, you would have

received them from the department?

A. Yes.

Q. And have you examined those well logs?

A, Yes, I have.

Q. And from your examination of the well logs, what does

it say to you as far as what does it reveal to you?

A. Some of these wells do not have enough water supplies
available if irrigation systems are being in operation.

Q. How do you know that?

A. Well, for one, personal experience, and two, from
watching the way the geographics are and what type of soils
there are in the wells.

Q. So the type of soils that there are in the wells
affect the drop in the water levels?

A. Yes, they affect the permeability of the water and
also the capacity of like the sands and the rocks and what have

you.

Q. As far as your one well you did redrill, did you

redrill it or did you just have to lower it?

A, No, we had made a new one just to help supply the rest

of the wells in the area because they were starting to also go

'down.

Q. And the most current well you drilled, how deep did

you drill that well?
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A. That one was 140 feet.

Q. And how much further down was that well compared to

your other existing wells?
A. It was in approximately the same depth.
Q. If your existing well is 140 feet and wasn't producing

any water, why would the well, the one you drilled produce

water at the same level?

A. The well that had gone dry was a 30-foot well, we had
drilled an additional 140-foot well.

Q. Do you believe that the granting of this permit would
adversely affect your domestic water use, being that for you
and your cattle?

A. Yes, I do.

Q. Is there anything else that you wish to say regarding

the granting of this permit that you believe the board should

hear?
A. Not at this time.

Q. I'm going to show you the well permits that you have
given to me. They have been marked as exhibits and as soon as
I get them separated here, I'm going to show you Exhibits 1
through 8 and ask that you look at those, Allen, and to see if

those are well permits that you have examined in preparation
for your testimony today.

A. Yes, these are.

Q. Have you had an opportunity to look at those well




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

permits, Allen?
A. Yes.

0. Are those the ones that you reviewed for your

testimony today?

A, Yes, I have.

MR. TOBIN: We would offer Exhibits 1 through 8.

CHAIRMAN HUTMACHER: Do you have any objections,
Diane?

MS. BEST: The DENR would have no objection to
admission of these exhibits but would note for the record that
they are well completion reports and not permits in the sense
that there is no permit having been requested from the state
for issuance or for water withdrawal here.

CHAIRMAN HUTMACHER: Mr. Brown, do you have any
objections?

MR. BROWN: I don't believe so, with that
qualification that Ms. Best just gave.

CHAIRMAN HUTMACHER: With that, we will accept

Exhibits 1 through 8.

EXHIBITS:
(Intervenor Exhibit Nos. 1 through 8 received into
evidence.)
Q. (BY MR. TOBIN) Allen, I'm going to also show you

Exhibit No. 9. It consists of two pages and there's eight

pictures. Can you say what that exhibit refers to?
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A. This would basically be a picture of one of the test
wells for where these irrigations are getting tested from and
also in correlation to a lake that is in very close proximity
to these wells.

Q. And what point are you trying to make if I indicate
that the test wells that were referred to in the report are
close to this lake, what point are you trying to make?

A. My point is very simple, that there's going to be
seepage that's going to be going down into these wells that's
going to basically alter what the readings are for these test
wells.

Q. I'm going to show you what's been marked as Exhibit

No. 10. Can you indicate what that picture represents?

A. That is a picture of the test well.

Q. And again you are trying to show the proximity to the
lake?

A. Correct.

0. Now, Allen, I'm going to show you what's been marked

as Exhibits 12 through 18. Can you review those exhibits and

indicate what they are?

MS. BEST: Can we just take a break and go off the

record and the parties can talk about the numbering on these

exhibits? Would that be acceptable?

CHAIRMAN HUTMACHER: We can be at ease for a little

bit.
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(Whereupon, the hearing was in recess at 2:30 p.m.,
and subsequently reconvened at 2:45 p.m., and the following
proceedings were had and entered of record:)

EXHIBITS:

(Intervenor Exhibit No. 19 marked for identification.)

MS. BEST: DENR would stipulate -- I think one through
eight are already in.

CHAIRMAN HUTMACHER: Yes.

MS. BEST: Nine and 10 are in?

CHAIRMAN HUTMACHER: No.

MS. BEST: We would stipulate 9 through 19.

MR. HALLEM: That's 9, 10 and 12 through 18, Exhibit
11 is not?

MR. TOBIN: We are not going to offer Exhibit 11.

MR. FREEMAN: 18 or 197

MR. TOBIN: They are going to stipulate to 19, but we
haven't had the witness identify it yet.

CHAIRMAN HUTMACHER: Mr. Brown, do you have any
objections?

MR. BROWN: We will stipulate as to foundation. I
object only to the extent that we have not had an opportunity
to see these exhibits prior to this and just simply haven't had
an opportunity to review them for purposes of examination, but
we have no objection to foundation.

CHAIRMAN HUTMACHER: With that, we will accept
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Exhibits 9, 10 and 12 through 19.

EXHIBITS:

(Intervenor Exhibit Nos. 9, 10 and 12 through 19

received into evidence.)

0. (BY MR. TOBIN) Allen, I'm going to show you what's
been marked as Exhibit 19. Whose name is on the top of 192

A. Delores Hieb.

Q. And what can you tell me about the well that's
referenced on Exhibit 197

A. That well was originally drilled down to 100 foot and
the well driller decided to back it up to 30 feet because in
his findings there was more than adequate supplies of water at
that and it was basically useless to drop the pump down that
far when you didn't need to.

Q. And what happened after the well was completed?

A. We were able to pump it until about August of 2006 the

well went dry.

MR. TOBIN: We would offer Exhibit 19 at this time

also.

MR. HALLEM: 1It's already been admitted.

CHAIRMAN HUTMACHER: Do you have additional copies of
those, of that one?

MR. BJORK: Is that what this is right up here?

MR. TOBIN: No, that's not it. We'll make copies. We

only have one copy, I guess.
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Q. (BY MR. TOBIN)} Allen, is there anything else you want

to say in reference to this application?

A. No.

MR. TOBIN: That's all the questions I have.

CHAIRMAN HUTMACHER: John, do you have any cross for

this witness?

CROSS-EXAMINATION

BY MR. BROWN:

Q. With respect to Exhibit 19, this shows the well pump
was located at 30 feet; is that correct?

A. That is correct.

0. And you said this is the well that went dry?

A. Yes.

0. This well was located essentially in your farmyard; is

that correct?

A. No, it's out in the pasture.

Q. And were you piping that particular well anywhere?

A. No.

Q. So the flow was directly into a stock tank at that
location?

A. Into a stock tank, correct.

Q. This well was drilled when?

A. This was drilled in 2002.

Q. And it was your determination to set the level at 30

feet?
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A. That's where the well driller set it. That well was

originally drilled down to 100 foot and he backfilled it up to
approximately that 30-foot level.
0. This is the only well you have had go dry?
A. Yes.
MR. BROWN: Nothing further.
CHAIRMAN HUTMACHER: Diane, do you have any questions
of this witness?
MR. BROWN: Can I back up?
CHAIRMAN HUTMACHER: I guess we can let you do that.
MR. BROWN: I was asking on the one exhibit, but I
have some other questions here. Sorry.
Q. (BY MR. BROWN) Mr. Hieb, you have drilled -- since
this particular well was drilled, you have drilled two
additional wells in 2006; is that correct?

A. Correct.

Q. One of them approximately a mile and a half west of

this location, where your barn location is at least.

A. Yes.
Q. That's a good producing well, isn't it?
A. Yes, it is.

Q. And that's at a level of about 140 feet?

A. Correct.

0. And you have also drilled a well half a mile east of

your farmyard location; is that correct?
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A, Correct.

Q. And that's also at 140 feet?

A, Yes.

Q. That's a good, high-producing well; is that correct?
A. Yes, it is.

Q. And you have trenched that well to the east into your

feedlot or your farmyard; is that correct?

A. Correct.
0. Have you trenched it elsewhere for your locations?
A. No.

0. What about the well to the west, is that also trenched
into --
A. No, that is just in the pasture, that's it.
MR. BROWN: Nothing further.
CHAIRMAN HUTMACHER: Diane, do you have questions of
this witness?
MS. BEST: Yes, I do, thank you.
CROSS~-EXAMINATION
BY MS. BEST:
Q. I think there was testimony about -- you testified at
the beginning of your testimony about being one and one-half to
two miles north. Are the wells that you are talking about here

all one and a half to two miles north of the proposed well in

this case?

A. Approximately, vyes.
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Q. You heard the testimony of Mr. Goodman indicating that
the state's monitoring well, one of the state's monitoring
wells was north of the site of the proposed application here;
did you hear that testimony?

A. Yes, I did.

Q. And his testimony was one and a half miles. So where
is the state's monitoring well from these wells you are talking
about?

A. The state's monitoring well is to the south and just

basically to the east. One of the wells is basically to the

east of this proposed well site, it's in the northeast.

Q. Okay, so your wells are straight north?
A. One of them is straight north and some of them are

slightly to the northeast.

Q. But yours are still a mile and a half and the state's
are a mile and a half?

A. Yes. Not exactly. Our wells are in Section 22 and in
Section 23. These would be down in Section 34 and five.

Q. Okay, and then the proposed location here -- the
proposed location here is Section 34, so your well -- so you

are the next township up.
A. No, we are in the same township.

Q. If I could take a minute and look at a township map, I
think I'm a little confused about how far away these wells are.

You have identified several well completion reports.




1 A. Correct.

2 Q. Of these water well completion reports, which one of

3 these wells is closest to the proposed water use here?

4 A. That would be the one that went dry in Section 22.
5 Q. And that's the 30-foot --

6 A. Yes.

7 Q. -- well?

8 A. Yes, the one that was backfilled to 30 foot.

9 Q. It went dry in 20067

10 A. Correct.

11 Q. You probably remember, what was the annual

12 reprecipitation in McPherson County in '067?

13 A. Very little.

14 0. Less than 10 inches, was it?

15 A. Correct.

16 Q. And the next closest well to that 30-foot well.

17 A, Would be at the farm, the main farm, in Section 33.
18 Q. That's a 140-foot well?

19 A. Yes.

20 Q. You have testified that the 140-foot well has gone

21 down 25 to 30 feet.

22 | A. Correct.

23 Q. You attributed that to the existing irrigation
24 already --

25 A. Yes.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

Q. -- of this applicant?

A. That's correct.

Q. Then for that 140-foot well, where is the pump placed

at in the well?

A. The level I believe is down at around 75, 80 foot
because the water level came up to 37 foot.
Q. I just need to look a second at which well log that

involves. There are several different well logs in evidence

here.

A. That well would be listed under Delores Hieb, that

well.

Q. Thank you, that will be helpful. When the well was
drilled, do you have a copy of that exhibit in front of you?

A. No, I do not.

Q. Looking at that log, does that tell you how many feet
of water was in the well when it was drilled?

A. It will give you a general idea because of the static

water level is at 14 feet.

Q. How many feet of water was in the well when it was

drilled?
A. Well, it would be 16 foot.

MS. BEST: I have no further questions, thank you.
CHAIRMAN HUTMACHER: Do you have any redirect, Mr.

Tobin?

MR. TOBIN: I do not.
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CHAIRMAN HUTMACHER: Does the board have any
questions?

MR. BJORK: I need a clarification and I don't know
that this witness is the proper one to ask the question of.

Can I ask it of staff?

CHAIRMAN HUTMACHER: I think you probably can.

MR. BJORK: Mr. Goodman, does a 30-foot well into this
aquifer constitute an adequate well?

MR. GOODMAN: Yes, it could.

MR. BJORK: As a surficial aquifer?

MR. GOODMAN: Sure, it could, yes.

CHAIRMAN HUTMACHER: I would have just a couple
guestions, if I could.

EXAMINATION

BY CHAIRMAN HUTMACHER:
Q. The new well that you said was put in was at 140 feet,

I'm not sure which one of these the well log is. It replaced

an old 30 footer.

A. No. That's not -- that 30 foot was a separate well.

That new well was just in addition to the other existing wells

we have.

0. Okay. You said you measured water levels in those.
Did you do that when your pump was running or had been off?
A. The pumps were off when I was measuring it.

Q. And had they been off a long time?
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A, They were off usually -- they were off overnight and I

measured them in the morning.
Q. Did you do that on a daily basis, then?
A. No. I did it on a monthly basis.

Q. Okay, and did your measurement change? In other

words, could you tell without even looking if the pivot was

running? Could you tell by your water level in your well if

that irrigation system was on or off?

A. Yes, I could. If the pivot was on, the water level

had dropped anywhere from five to 10 feet after a couple of

days pumping, of the pivots pumping.

Q. And then that was without your pump being on at all

you could tell that difference?
A. Correct.
CHAIRMAN HUTMACHER: I don't have any further
questions. Next witness, Mr. Tobin.

MR. TOBIN: We will call Delores Hieb.

MR. HALLEM: Mr. Tobin, I know that we had Exhibits 12

through 19 admitted. I know you only had one copy of 19.

about 12 through 18, were there additional copies?

How

MR. TOBIN: They are there. I tried to mark the front

one of each one as what exhibit it was.

MR. HALLEM: Thank you.

Thereupon,

DELORES HIEB,
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called as a witness, being first duly sworn as hereinafter

certified, testified as follows:

CHAIRMAN HUTMACHER: If you would state your name and

address for the court reporter.

THE WITNESS: I'm Delores Hieb, 11574 340th Avenue,

Hosmer, South Dakota.

DIRECT EXAMINATION

BY MR. TOBIN:

0. Delores, were you present when your son Allen
testified?

A. Yes.

Q. And he indicated that you and he live at the same farm

and ranch location at the same residence; 1is that correct?

A. Yes.

Q. And you evidently farm and ranch together.

A. Yes.

Q. Were you able to hear the questions and answers that

we proposed to Allen?

A. Yes.

0. And is there anything that you feel that he was wrong

about or that you would like to change?

A. No.
Q. Is there anything that you would like to add to his
testimony?

A. Not that I know of.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

60

0. You have intervened in this case and you do oppose the
application.
A, Yes.

MR. TOBIN: That's all the questions I have.

CHAIRMAN HUTMACHER: Just a minute, Delores. Mr.
Brown, do you have any cross?

MR. BROWN: No.

CHAIRMAN HUTMACHER: Diane, do you have any cross for
this witness?

MS. BEST: I have none, thank you.

CHAIRMAN HUTMACHER: Does the board have any
questions? If not, thank you, Delores. Next witness.

MR. TOBIN: We would call Dale Mohr to the stand,

please.

Thereupon,

DALE MOHR,
called as a witness, being first duly sworn as hereinafter

certified, testified as follows:

CHAIRMAN HUTMACHER: State your name and address for

the court reporter.

THE WITNESS: Dale Mohr, 11505 341st Avenue, Hosmer,

South Dakota.

DIRECT EXAMINATION

BY MR. TOBIN:

Q. Raymond -- I mean, excuse me, Dale, you live in the
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same area?

0

>

? ©O

©

>

A.

Q.

Uh-huh.

You have to say yes or no for the court reporter.
Yes.

And what is your occupation?

Rancher.

And how far away do you live from Allen Hieb?
One mile.

Which direction?

East.

And how long have you lived in that area?
All my life.

And how long have you been a rancher in that area?

Thirty years.

As far as the water supply for your domestic use and

your livestock, what type of water supply do you utilize?

A.
Q.
A.

Q.

Wells.

Do you have any other water source other than wells?

No.

And how many wells do you have that support your

livestock in your domestic use?

A.

0.

live?

Three.

And are they all located within a mile of where you

Yes.
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Q. And how many head of livestock would depend upon your

water supply at any given time?
a. The most we could have is 80 head.

0. Who lives there with you at your place of residence?

A. My mother and my wife.

Q. Have you had any experience in drilling wells in this
area?

A. Yes.

0. And can you outline that experience?

A. We have very fine sand and if there's any fluctuation

in the wells, the sand will move, and as he had said, you can
go down in water, it's impossible because the sand will close
up, then you must drill new wells.

Q. What do you mean by going down to the water is not
possible?

A. Like he had said before --

0. When you say he, who are you referring to?

A. The DENR representative.

Q. The gentleman that testified on behalf of the
department, that would be James Goodman?

A Uh-huh. He said you can go down. That doesn't work

with this. I brought a sample of the sand that we have to

contend with.

EXHIBITS:

(Intervenor Exhibit No. 20 marked for identification.)
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Q. (BY MR. TOBIN) I'll show you what's been marked as
Exhibit 20. Can you identify what Exhibit 20 is, please?

A. This is sand from the well that we had to renovate.
This was a bored well and it was able to pump, like Mr. Goodman
had said, at three gallons a minute and that's how fast the
water came through this sand and after a while it just didn't
work so we had to renovate that well and with the screen that
we used, sixteen thousandths of an inch, this will go through,
so if there's any fluctuation in the water level, we have no
wells and we have to go out and drill again and again.

MR. TOBIN: We would offer Exhibit No. 20.

CHAIRMAN HUTMACHER: Any objections from the
department, Diane?

MS. BEST: None.

MR. BROWN: I'll object as to foundation. It's not
established that we are in the same aquifer. It's not
established that it's of similar quality to the existing well
locations.

CHAIRMAN HUTMACHER: We are going to accept the

evidence in with your objection. We are going to accept it.

EXHIBITS:
(Intervenor Exhibit No. 20 received into evidence.)
0. (BY MR. TOBIN) Do all of your wells go into the

Hillsview aquifer?

A. Yes.
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Q. And if you have been there 30 years, how many times
have you drilled a well in that area?
A. Three times.

Q. And how far away would the proposed irrigation well be

from your place?

A. About two miles, maybe a little more than two miles.

Q. Other than Exhibit 20, which is the jar of sand that
you brought, when you have drilled your wells, is that the type
of sand that you have encountered?

A, Always. It never changes. That's what we have to

live with, whether we like it or not. That's all part of the

same aquifer.

Q. Are you familiar with the land of Amans that have made

the application here?

A. Uh-huh.
Q. You have to say yes or no.
A. Yes.

0. And do you know what type of land that they have?

A, Yes.

Q. What type of land do they have?

A. What do you mean by that question, as far as soil
type?

Q. Yeah.

A. It's very light soil. It must be irrigated for

something to grow. My grandfather had walked that land before
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irrigation and nothing would grow on that. You absolutely have

to irrigate it.

MR. TOBIN: That's all the questions I have.
CHAIRMAN HUTMACHER: Just a minute. Do you have any
questions, Diane, of this witness?
MS. BEST: Yes, I do.
CROSS-EXAMINATION
BY MS. BEST:
Q. I just think a few. I'm showing you what's been

marked as DENR 3. Are you familiar with that document?

A. Uh-huh.

Q. Can you tell the board what it is?

A. This is a map of Kassel township and this is where we
live.

Q. Sir, could you put your initials where you live. And

that's in section twenty --

A. 23.

Q. -- three, the northeast 40 of 23; is that right?

A, Uh-huh.

’Q. Is that where the wells are you were just talking
about?

A. Uh-huh.

MR. FREEMAN: You have to say yes.

A, Yes. Sorry.

MS. BEST: I would ask that DENR 3 be admitted into
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evidence.

CHAIRMAN HUTMACHER: Mr. Brown, do you have any
objections?

MR. BROWN: No objection.

MR. TOBIN: I have no objection.

CHAIRMAN HUTMACHER: We will accept DENR 3.
EXHIBITS:

(DENR Exhibit No. 3 received into evidence.)

MR. FREEMAN: Could I see three? Bernita, could you
pass three down?

CHAIRMAN HUTMACHER: I think you are still on cross.

MS. BEST: I'm done.

CHAIRMAN HUTMACHER: Mr. Brown, do you have any
questions for this witness?

CROSS-EXAMINATION

BY MR. BROWN:
Q. You said you have drilled three wells.
A. Uh-huh.
Q. What depths are those wells?
A. Pardon?
Q. What depths are those wells?
A. 140 feet.
Q. All of them are?
A. (Witness indicating.)

Q. The one you referenced with respect to the exhibit
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with the sand, where is that well located from your residence?
A. About 75 feet from my house.
Q. So it would be in the northwest quarter of Section 24°?
A. Northeast.
Q. Are you in Section 247
A. 23, I believe.
0. Oh, you are in 23, okay.

MR. TOBIN: That number ten on that map is his

residence.

Q. (BY MR. BROWN) You said then you have two other wells
located -~ where are those in relation to your residence
approximately?

A. One is about 100 feet northeast and the other one is

about 600 feet straight east.

Q. Have you experienced any difficulties with those wells
recently?

A, The new ones that we drilled, no, not vet.

Q. You haven't experienced any difficulty with the one at

your residence either; is that right?

A. We had to drill a new one because that one had gone

dry, too.
Q. Okay, but --

A, It was like the old ones, we had to dig a new well for

the house.

Q. Okay, and the new well you just talked about is 140
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feet. What was the old well?
A. 45.
MR. BROWN: Nothing further.
CHAIRMAN HUTMACHER: Any questions of the board?
MR. BRINK: I would have one.
EXAMINATION

BY MR. BRINK:

Q. Regarding your Exhibit 20, how long after the well --
is this still passing sand after how long?

A. It never stops.

Q. When was the well drilled?

A.  2004.

Q. How --

A. You mean for this well where this sand came from?
0. Yes.

A. 1948.

Q. How has it developed?

A. That was a bored well.

Q. You said you had sixteen thousandths --

A. Sixteen thousandths of an inch slot and that goes

through that.

MR. BRINK: I'm going to ask Mr. Goodman a question
later on, the terminology of developing a well, so maybe I can

arrive at what I need to know, which is beyond your scope.

Thank you.
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CHAIRMAN HUTMACHER: I have just a couple of them.
EXAMINATION

BY CHAIRMAN HUTMACHER:

Q. The way I understand the Exhibit 20, that sand come
from an old bored well.

A. Uh-huh, we had to renovate that.

Q. Okay, that didn't come from your new 2004 well?

A. No, but I can go home and get you some sand from that.
They are the same water vein.

Q. Those pump sand as the water fluctuates up and down?

MR. HALLEM: You have to answer yes or no.

A. Yes.

Q. (BY CHAIRMAN HUTMACHER) And were you there when they
drilled those wells?

A. That one in 1948, no. The other ones, yes.

Q. The new ones.

A. Yes, those I had to do.

Q. Then was there any -- when you put the slotted plastic
pipe in there and they set the casing down, did they put some
gravel pack or sand pack around it?

A. Yes.

CHAIRMAN HUTMACHER: Okay, no further questions for
me.
MR. TOBIN: I have nothing further.

CHAIRMAN HUTMACHER: Thank you. Further witnesses.
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Thereupon,

RAYMOND GRAFF,
called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

CHAIRMAN HUTMACHER: . Please state your name and

address for the court reporter.

THE WITNESS: Raymond Graff, 1701 Third Avenue

Southeast, Aberdeen.

CHAIRMAN HUTMACHER: Mr. Tobin, your questions.

DIRECT EXAMINATION

BY MR. TOBIN:

70

Q. Raymond, you indicated you live in Aberdeen. Do you

own land in Kassel township?

A. Yes.

Q. And how long have you owned land there?

A. Well, since I inherited, dad owned that all his life.

Q. You grew up there?

A. Right.

Q. And then after -- maybe you and your dad worked

together, but then after he died, then you took over the land?

A. Right.

Q. Okay, and what is your water source for the land that

you own out in that area?

A. Drilled wells.
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0. Do you have any other water source other than drilled
wellg?

A. No.

Q. And how far is your land from the proposed well to be
drilled?

A. Something like a mile, mile and a quarter.

Q. And what have you noticed over the years regarding the

performance of the wells that you have?

A. Well, I really haven't bothered too much, I mean, the

last few years there weren't all that many cattle in there.

0. You haven't measured your wells or anything like that?

A. No.

Q. How deep are your wells, do you know?

A, 40, 45.

0. 45 foot deep. How many wells do you have on youxr
property?

A. On mine it's just one now, but the other 80 that dad

owned, that's the same depth.

Q. So you are familiar with two wells that are both at 45
foot deep?
A. Right.

Q. And do you oppose this application also?

A. Yes.

MR. TOBIN: That's all the questions we have.

CHAIRMAN HUTMACHER: Diane, any cross exam?
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CROSS-EXAMINATION

e

2 BY MS. BEST:
3 0. Mr. Graff, there have been a number of well completion

4 reports that have been put into evidence in this matter. Are

5 any of those wells that you just testified to identified in
6 these well completion reports? Your name isn't on any of them.

7 I'm trying to tie up. The property that you are talking

8 about -- let me just show you these well completion reports.
9 It's not this one. 1It's not identified in Exhibit 1, is it?
10 A. No.

11 Q. Is it on Exhibit 27

12 A. No.

13 Q. Is it on Exhibit 4, which refers to Section 24,

14 126-717

15 A. No.

16 Q. Is it on Exhibit 5, which refers to the Otto Hieb

17 property?

18 A. No.

19 0. Is it on Exhibit 6, which refers to 22 --

20 A. No.

21 Q. Is it on Exhibit 7, which refers to Rudy Aman?

22 A. No.

23 Q. Or is it on the one that has Dallas Anderson's name on

24 it, Exhibit 87

25 A. No.
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Q. And the wells that you are talking about were drilled

when do you think, those 45-foot wells?

A One of them was drilled way back I'd say maybe in
1918, but the other one, it was in later thirties.

Q. Okay. That explains why we wouldn't have the well

completion reports.

A. They don't have any cattle in there right now, so when
we were still farming, that means the irrigation systems
weren't going at that time. Well, one of them, the
Kirschenmanns, but other than that, there was no irrigation so

we didn't have no trouble.

Q. Could you do this for me. DENR 3, the one that's in
evidence, are the wells that you are talking about, these 45-
foot wells, are they in Kassel township?

A. Right.

0. Okay, could you just write your initial on where they
are at so the board has a good reference for that? I gave it
to you upside down, I'm sorry.

A, This here, I mean, I'm familiar with it, but that

belongs to my brother now. I initialed that, too. That's that

one here.

Q. Okay, the one you just initialed that you were talking
about that has the relationship with your brother, that's in

Section 21, isn't it?

A, No. I'm not familiar with that sections part. This
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is in 27, though, and I think this -- yeah -- according to this
map here, yeah, that would be 21. Like I said, I am not that
familiar with sections.

Q. I ask the record to reflect Mr. Graff just initialed
the section he was referring to with respect to the
relationship with his brother is in Section 21. It would be
the southwest of 21 and the one he's talking about in 27 is the
southwest of 27.

MS. BEST: I have no further questions.
CROSS~-EXAMINATION
BY MR. BROWN:

Q. Mr. Graff) I believe I heard you say that you only
have one well now that you are using.

A. Right, just the one on the 160 acres.

0. And you indicated that you have not experienced any
problem with that well; is that right?

A. Right.

MR. BROWN: Nothing further.

CHAIRMAN HUTMACHER: Any questions from the board?
Thank you very much. Mr. Tobin, further witnesses.

MR. TOBIN: I have no other witnesses, Mr. Chairman.

CHAIRMAN HUTMACHER: Okay, we will do closing
argument. Okay, we can do that, do you have any rebuttal?

MS. BEST: . The DENR would recall Jim Goodman.

Thereupon,
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JIM GOODMAN,
called as a witness, having been previously duly sworn as
hereinafter certified, testified as follows:
DIRECT EXAMINATION
BY MS. BEST:
Q. Before we get started here, I want to make sure that
we have it all identified where the place of the project is, so

to speak. The present --

MR. GRAFF: I own this, but it hasn't got no well on
there.

CHAIRMAN HUTMACHER: Raymond, you can't talk now
because the court reporter can't get it when everyone is trying
to talk, she has trouble with that. Sorry.

Q. (BY MS. BEST) Jim, could you just initial or why
don't you circle the place of the application that's been heard
here today. That is in Section 34, correct?

A. It's mostly in the west half of Section 34.

Q. I will just provide this to the board. The idea here
is just to illustrate where these various locations are. Jim,
after hearing the testimony here today from the intervenors
concerning these various other wells in the area, does your

analysis change regarding whether the proposed use should be
granted in this matter?

A. No.

Q. Would the water -- would the water permit, if it was
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granted, cause impairment of the domestic wells at issue here?

A. I don‘t/think sO.

Q. And if you could, please explain a little bit further
as to the intervenors are suggesting that there would be an
impairment and you have reviewed that and determined that you
do not believe there would be. Can you explain why?

A. I will try. Here is the basis of what I'm thinking.
The two monitor wells that we have in the adjacent area, MP-80H
is actually located in the northwest corner of Section 33.
Wait a minute, MP-80G is located in the northwest of 33 and
MP-80H is located in the southeast of the southeast of the
southeast of the northeast of 34. Now, those two particular

monitor wells are actually quite close to this site. MP-80G we

encountered sand and gravel from zero to 44 feet. MP-80G has
historical water level readings that vary from about 23 feet to
about 15 feet. On MP-80H, we encountered sand and gravel from
zero to 50 feet below land surface and then hit clay. The
water levels for MP-80H vary between 14 feet -- or 16 feet and
about eight feet from the highest to the lowest, probably about
seven and a half.

Now, you can see by the record, the water level record

‘that you can anticipate from drought just in the short,

relatively short time period that we have here dealing from

1980 to the present, I mean, that's 30 years, close to it, but

that's still relatively short, you can see that we have had
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almost eight feet in probably -- probably close to eight feet
of fluctuation. So the question becomes in my mind, and it
probably relates to some other things, that when you are out
there and you drill a well that's only 25 feet deep and it's 20
feet to water and you have only got five feet of water, is that
going to be a dependable source in a drought? Probably not.

Is it being affected by these irrigation wells? It sure

doesn't appear to be, at least from the record that I've got.

I think that the testimony completely bears out

everything that's being said here. Most of the wells that have

been replaced were 25 to 45 feet deep. They were replaced
during dry years or drought years. They were replaced for a
variety of reasons, most of them being the well went dry or was
incapable of producing enough water for whatever use they
wanted at that time. But I don't think there's any relation to
the irrigation withdrawals whatsoever, the existing ones. That
combined with the fact that the monitor wells are very close or
at least as close or in many cases even closer than these
domestic wells, and I do not see that fluctuation in those
water levels that I could attribute to pumping on them.

So it gets back to that goofy phrase I used earlier
about serendipity. You know, when the well goes dry, I mean,
we look for something, we look for an excuse, and is that

irrigation the excuse? That irrigation has been going on some

of it since the mid seventies. Why did it pick 20062 Why
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wasn't it 1982, why wasn't it some other year when it was dry
like '88 or '89? I guess I don't understand. I've been doing
this for thirty some years and this is the same kind of |
question, it's a very difficult question, and it cannot be
answered.

I do not know what those domestic wells -- how they
are built. Unless I have the well log, I don't know the
history on them, and even if I did, I don't think'it would
matter because I think I know enough about the irrigation
within this area based on the monitor wells and the historical
record we have got that I do not think we are seeing that kind
of fluctuation here. And that's about as simple as I can get.

I'm not saying I don't believe them, I believe what
they are saying. I'm not saying -- I'm not calling them a liar
or anything else. I'm just saying that my interpretation of
what they are saying and the information that I have here would
lead me to this opinion.

MS. BEST: I have no further questions.

CHAIRMAN HUTMACHER: Redirect.

MR. BROWN: Nothing.

MR. TOBIN: No, nothing.

MS. BEST: I have one additional --

CHAIRMAN HUTMACHER: Go ahead.

EXAMINATION

BY MR. BRINK:
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0. Jim, in your opinion, when a driller selects a screen
size, a slot size, what's his goal, to screen a certain size or
something that will naturally pack the well to some grain size

or how do they do that?

A. Well, everybody has got a little different idea. The
drillefs, all of them have their own little idiosyncrasies and
most of the time for a domestic well it honestly doesn't
matter. They don't go to the detail if you were drilling a
municipal well or something where you really had to -- you
would grab sand samples, send them in, size your screen. I
doubt that any of these -- in a domestic well, that almost
never happens.

Q. All the wells we are talking about here are not high
production wells?

A, No, I'm sure that it's a judgment call by the driller
that's been in there before. He says you have got real fine
sand, I'm going to use this, and generally they will oversize
the hole and gravel pack it and then overdevelop it, try to get
the fines through the gravel pack aﬁd then once they get that
done and have evacuated that sand, what it does is if you put
enough screen in the hole and get enough open area, you slow
the velocity of that water down to a certain point where it
doesn't bring the sand with you. What guys -- what always
intrigues me, a sand pumpér, it's probably because he's got one

hole down there and it's open and producing and the water comes
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in so fast it brings the sand in, because the real key to
slowing down sand coming into a well is to slow the velocity
down. That means you gotta have more open areas, not
necessarily smaller than bigger ones. Obviously bigger holes

you got more area, but you want to slow the velocity down
coming into the well. That's what keeps the sand out. So by
drilling a bigger hole, putting more screen in, gravel packing
it, and that's an art in itself, which I'm sure that nobody
sized the gravel back on the screen and all that other stuff,
it's like this worked before, I'll do it again, and then what I
would call overdeveloping, spending a lot of time on developing
it, getting as much fine sand through the filter pack and out
of there as you can. Then making sure everything is open,
that's what would get you a sand --
Q. This really signifies nothing?
A. I don't think it signifies anything. TI've heard this
a million times.
CHAIRMAN HUTMACHER: Any more questions from the
board? Thanks, Jim. Diane.
MS. BEST: I would recall Mr. Graff.
CHAIRMAN HUTMACHER: Mr. Graff.

Thereupon,

RAYMOND GRAFF,

' called as a witness, having been previously duly sworn as

hereinafter certified, testified as follows:
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DIRECT EXAMINATION

BY MS. BEST:

Q. Let's just clean up this issue about where that ground

was that you identified previously.

A. This here, there's no well there, it's my land, but

the well is only --
MR. HALLEM: You are going to have to talk loud enough
so that the court reporter can hear you, not just Ms. Best.

A, I marked 80 acres here, which is mine, which I had
said it belongs to my brother, but that hasn't got no well on
there, it's just 160 acres of mine that's got a well on. And
then there are 80 acres that my brother owns that he used to

farm that has a well on there, too, that Allen Hieb is renting.
Q. (BY MS. BEST) Okay, so there is no well on the ground
that you marked in Section 217?
A. Both wells are in 27.
0. Both wells are in 277

A. Right, both are in 27. One is in the southwest corner

and one is in the northeast one-fourth.

Q. Okay, so can you just go ahead and mark the northeast

one-fourth of 27 with your initials, too?

A. This one here.

MS. BEST: Okay, now I think we have got that cleared

up.
EXAMINATION
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BY MR. BRINK:
0. Is that well being used to irrigate with?
A. Yeah.
Q. There was a statement you made someplace through here

that it didn't make any difference, you didn't use it or it

wasn't -- it wasn't irrigated at the time. That's not the one?

A. Well, the one that I said that I marked the 80 acres,

it's hay ground, there is no well on there. I marked the wrong

there where I had mentioned it belonged to my brother. But the

80 acres that belongs to my brother that I had said, that's in

the same section, Section 27, only that's in the northeast and

mine is in the southwest.
MR. BRINK: Thank you.
CHAIRMAN HUTMACHER: Further questions?
MR. TOBIN: I have one.

CROSS-EXAMINATION

BY MR. TOBIN:

Q. Raymond, you have no irrigation wells, though, at all?
A. No.
Q. The two wells you have testified to are both domestic

use wells?
A. Right.

MR. TOBIN: That's all the questions I have.
CHAIRMAN HUTMACHER: Thank you, Raymond. Mr. Brown,

do you have any witnesses you want to recall?
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MR. BROWN: No.

CHAIRMAN HUTMACHER: Mr. Tobin?

MR. TOBIN: No.

CHAIRMAN HUTMACHER: Now I think we can do closing

arguments. Would you like to do that, Diane?

MS. BEST: You know, the chief engineer -- I would

just refer you to the chief engineer's recommendation in this

matter. It recommends approval, it has some conditions on it,

and I think I'1ll just ask that the board adopt the chief

engineer's recommendation in this matter. Obviously that's not

binding, you have heard other testimony offered by both sides

here today. We believe that the expert testimony offered by

Jim Goodman today supports the chief engineer's recommendation
and that it should be adopted.

CHAIRMAN HUTMACHER: Thank you. Mr. Brown.

MR. BROWN: I really don't have much to offer beyond

that as well. I would just point out that the well in the

approximate vicinity of this well and actually closer to the
intervenors' properties has been in operation for 10 years.

The problem that was encountered was encountered in 2006 in a

dry year with a well at the 30-foot level. The other wells we

have talked about are at that 30- to 45-foot level. The

closest wells to the subject property are located -- are either

the test wells, the state's test wells, which you have the

graphs on, which indicate the impact and drawdown during those
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time periods. The other close well that had been testified to
here today is Mr. Graff's, which he indicated he didn't

experience any problem with. Beyond that, I think the evidence

shows that the Amans are entitled to apply water for irrigétion
purposes as a beneficial use. We would encourage your approval
of the application. Thank you.

CHAIRMAN HUTMACHER: Mr. Tobin, closing remarks.

MR. TOBIN: Thank you. I think I have just a little
bit more to say than the other two. I think that the real
danger here is what's going on in farming and the intensity at
which farmers are going to attack the issue of underlying
aquifers. It doesn't take very many vears of $20 wheat or $15
beans or $5, $6 corn to realize that there is going to be a
real problem with the domestic well users and the people that
rely upon wells for livestock t; have their water sources
jeopardized or put in jeopardy because of the irrigation that's
going to take place.

The one problem in this case is that the data that's
being used is from 1982. That's where the only estimations of
the capacity of the aquifer were made, were made back in 1982.
There have been no mapping as such, and I don't even know if
it's possible, I don't know enough about underwater or
underground mapping to determine elevations, but it doesn't
take long to go out in the shallow water in any lake or in any

area of water and realize that what you might have in one area
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you don't have in the other area. And consequently, your
depths that you may have in one area aren't true in the other
area and you can have problems.

There can be shallow water -- if any of you fish,
which I do, my depth finder will go -- if you ever fish Muth
Flats in the Missouri River, you are in 20 foot of water half a
mile or more out from shore and all of a sudden you are in six
and I'm sure if you had the well in the six foot and the people
were taking water out of the 20 feet that it would make a
difference to you, especially if you get into a smaller area,
which this is.

But I don't believe that there's enough information to

make calculated estimations. I think you can make the best
guess you want to make and I think that this is going to be, as

Mr. Goodman put it, where is the point of serendipity? Where

does serendipity end? And there's going to be an end to it at
some point in time and nobody knows when. and the problem is
there is no adequate remedy. Once the wells start pumping and
if the domestic water sources are no longer adequate, there is
no adequate remedy for the domestic water users.

If you have people who are domestic water users here
and you have people that have $5 corn planting 30,000 plants an
acre, maybe not in that area, maybe 25,000 plants an acre that

are geared for irrigation, the irrigation pumps aren't going to

shut off until they figure out the problem. They are going to
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keep pumping and pumping and pumping and there is no adequate
remedy for these people when the serendipity moment occurs.

The well history in the area is sketchy. There is all
kinds of experiences in this area, but these intervenors tried
to relay to you their experiences in the area. And it appears,
and I don't think Mr. Goodman would ever at this point in time,
with the usage at this point in time, ever have any correlation
between the domestic wells and the irrigation wells, I don't
think that he would ever concede that at this point in time.

It appears the theory is there's so much water there that you
can draw down and the water is going to be drawn from every
possible level in this underground lake, and as long as it
pulls from all the areas, then it's not going to have any
impact on the height of the water, no significant impact on the

height of the water regardless of the amount of pumping. I

wonder how many irrigation wells it would support. I don't

know, I don't know if anybody knows that, but I do know that

the information is o0ld and even in the '82 report it admitted

that these are just guesses because really nobody has really
gone out and tried to figure out this. I think the only
information that is provided that probably is a constant data
are the two test wells that are there.

The well is designed -- excuse me, the application is
designed not just to irrigate 160 acres, it's also designed to

irrigate another 80 acres, which means there's going to be more
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pumping. It's going to be 50 percent more than what it might

appear because if I were the Amans and if I could irrigate 240

acres with the same well, if it was possible, I would probably

irrigate the 240. I'm not going to stop at the 160 just

because -- especially with the way the farming is going today.
And I think that -- I don't know if anyone knows where the end
is.

I don't know if anybody knows where the number of
wells is in this particular aquifer, but I do know that nobody

knows, and that's the problem that the domestic users see, they

don't see how, with the lack of information, how they can be

protected because if by the time the serendipity moment really

occurred, meaning that it's not serendipity any more, it's

reality, they are going to be the ones that are out. Based

upon that, we would ask the board to deny the application.

Thank you.

CHAIRMAN HUTMACHER: Thank you, Mr. Tobin. Board

discussion and action.
MR. BROWN: There's just one point I want to clarify.

Mr. Tobin mentioned 240 acres. I want to make it clear that

the additional acreage that's being involved in this

application is only for 160 acres. Because of the way they are

going to configure their wells, this particular well may

address more than that 160, but the additional acreage that's

going in is only an additional 160 to what's already under
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irrigation. I just wanted to make that point.

CHAIRMAN HUTMACHER: Okay. Board discussion and
action.

MR. BRINK: Mr. Chairman, I'm not ready to make a
motion yet, but appropriation of water is never 100 percent
sure whether they are going to have conflicts or you are not
going to have conflicts, but we have been I think pretty
consistent over the years in attempting to put the state's
water to its most beneficial use, and in so doing, we recognize
that the staff has put on certain safeguards and we have
endorsed those and we hope they are enforcing them. We don't

know whether there's been complaints and how those are handled,

whether there's been shut off notices. We catch those on the

rivers,>but very seldom do we see them on private wells.

But I repeat myself, I think that there is no sure

thing, nobody knows everything about water to make a 100

percent guess. So I think we will probably have to treat this

one just like we do every other water application. I see no

evidence that we have had that it is going to damage personal
property, individual domestic wells, and it appears there's

water there. So with that, I would make a mbtion, if you are

ready for the motion.
CHAIRMAN HUTMACHER: I'm ready.

MR. BRINK: I would move that this permit 6908-3 be

granted with the conditions stated by the chief engineer and
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1 that I assume we are going to need findings prepared.

2 MR. FREEMAN: I would second the motion, Mr. Chairman,
3 and explaining why, I agree with Mr. Tobin to a certain extent.
4 I have some real personal concerns with the price of

5 commodities and what they are, what's going to happen to an

6 awful lot of range land, pasture ground that probably shouldn't
7 be farmed, but that's not what I'm supposed to do on this

8 board. It's clear there is unappropriated water available, the
9 beneficial use clearly we have identified as irrigation, and I
10 believe the proposed diversion, according to Mr. Goodman, can
11 be developed without unlawful impairment, and we have

12 safeguards built in and I believe if a domestic user is being
13 impaired, that our division will work very quickly to shut off

14 and to eliminate the damage until such time as it can be

15 remedied. So I don't think irrigators continue pumping while

16 we'twidaié bﬁr thumbs and try and beg people to fix the

17 solutioﬁ: I think this division steps in immediately, shuts

18 off the irrigator who is damaging domestic rights and then they
19 talk about a solution. So I am in favor of the motion.

20 CHAIRMAN HUTMACHER: Okay, we have a motion by Fran,
21 second by Rodney. Further discussion on the motion.

22 MS. LOUCKS: I would justxlike to make a comment.
23 After hearing all of the information, and I realize that those
24 who are opposed have grave concern, but I feel that T have to

25 defer to Jim Goodman's expertise on this, and so I'll support
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the motion.

CHATRMAN HUTMACHER: Further comments. Anyone else?
I don't know that I'm going to spend time saying anything. I
think between Fran and Rodney they did a pretty good job of
defending the position I think that we have to take on this,
and with that, I'm going to call for a vote. Those in favor of
the motion signify by saying "aye."

(Whereupon, the motion passed unanimously.)

CHAIRMAN HUTMACHER: Opposed. Motion carried.

MR. TOBIN: Thank you for having us today.

CHAIRMAN HUTMACHER: Findings and conclusions, Mr.
Brown.

MR. BROWN: I can submit proposed findings and
conclusions. When is the next hearing?

CHAIRMAN HUTMACHER: May 6 and 7.

MR. HALLEM: 30 days?

MR. BROWN: I will be handing this off more than
likely to Ms. Northrup to prepare findings.

MR. HALLEM: That's what I was wondering, I'assumed in
30 days you wouldn't be here, but 30 days proposed findings of
fact?

MS. NORTHRUP: That will be fine.

MR. HALLEM: Then 15 days after that, any objections

in proposals?

MR. TOBIN: That's fine.
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MR. HALLEM: Then if objections and proposals are
submitted, I'll prepare rulings on the proposed findings of
fact and conclusions of law. They will be sent out to the

commission prior to that meeting in May, and I will send them

to counsel as well so you will have them. What they will be is

my comments and they will be subject to the board to make any

decisions on the rulings at the next meeting. If you are not

here the next meeting, you waive any ability to object other
than what you have had in your documents.
CHAIRMAN HUTMACHER: Is that okay with everyone?
MR. TOBIN: That's okay with me.

MS. BEST: I have down April 11th and April 26th. Is

that the right date?

MR. HALLEM: Those aren't like Saturdays or Sundays,

are they? April 1llth is a Friday, April 26th is a Saturday, so

let's move it to April 28th.
MS. BEST: Okay.

CHATRMAN HUTMACHER: Anything else? If not, we are in

recess till 8:30 tomorrow morning.

(Whereupon, the proceedings were concluded at 3:55
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JAMES A GOODMAN

EDUCATION

B.S. Geological Engineering , SDSM&T in 1971.
35 Graduate Credit Hours of Study at SDSM&T in 1974 and 1975.

REGISTRATIONS AND PROFESSIONAL SOCIETIES

Registered Professional Engineer in South Dakota (# 3587)
Member National Society of Professional Engineers
Member National Ground Water Association / Association of Ground Water Scientists and Engineers

CAREER EXPERIENCE

From 1999 to Present - Title: Natural Resources Engineering Director (DENR - Water Rights)
Responsibilities: Conducting ground water mvestigations and investigating complaints, managing the Observation Well
Network, compiling water well data, preparing and reviewing reports for new ground water permit applications, providing
technical assistance to the Chief Engineer and providing expert testimony to the Water Management Board on contested water
permit applications.

From 1989 to 1999: Natural Resources Engineer IV (DENR - Water Rights)
Responsibilities: Supervising the ground water section, developing well construction standards and well driller licensing,

preparing reports for new water permit applications, investigating complaints, providing testimony to the Water Management
Board.

From 1980 to 1989: Hydrologist ITI (DWNR - Water Rights)
Responsibilities: Ground water investigations, supervise observation well maintenance and data collection, developing well
construction rules and licensing water well drillers and investigating complaints.

From 1978 to 1980: Hydrologist Il (DWNR - SDGS)

Responsibilities: Ground water investigations, observation well drilling, water sampling, surveying, preparing ground water
assessments for the Water Rights Commission.

From 1976 to 1978: Engineer I (DWNR - Water Rights)

Responsibilities: Well complaints, ground water problems investigations, observation well drilling, and basic hydrologic data
collection.

MISCELLANEOUS- Testimony to Water Management Board for the following water permit applications (since July of 1999).
Testified on 37 irrigation permit applications from the Tulare Hitchcock and Tulare Western Spink aquifers.
Nos. 6829-3, 6830-3, 6841-3, 6842-3, Patrick, Matthew and Merlyn Van Buskirk, T-WS and T-H aquifers.
No. 6803-3, for Scott Helmer, for commercial dairy in Minnehaha County, PSC aquifer.
No. 5101A-3 for the City of Lennox, add new area for Future Use.
No. 6778-3 for the City of Lennox, new city wells, put water to beneficial use.
Nos. 6676-3, 6677-3, deferred from the T-H aquifer until December of 2007,
Nos. 472A-3 and 472-3, cancellation of 472-3 and amending by 472A-3. Not cancelled so amendment withdrawn_
No. 5862-3 for the City of Watertown, consider a portion of the deferred Future Use for municipal purposes
No. 6338A-3 for Allen Gatzke for irrigation from the T-H aquifer.
No. 6728-3 for Ron Starr irrigation from the T-EJ aquifer.
No. 6715-3 for United Feeders LLP, dairy feedlot from T-EJ aquifer.
Nos. 6711-3 for Oscar Inc., 6712-3 and 6713-3 for Petersen Brothers, irrigation permits from T-EJ aquifer
Nos. 6655-3 (Oscar Inc.), 6656-3 (Peterson Bros), 6675-3 and 6676-3 (St. Clair) approval from T-EJ aquifer for irrigation.
Nos. 6693-3, 6694-3, 6695-3 ( Gatzke), 6687-3, 6688-3 (Watson), 6689-3 (Watson) irrigation T-WS and T-H aquifers.
Nos. 6668-3, 6669-3, 6670-3, 6671-3 for irrigation Bixler Farms deferral from T-H aquifer.
Nos. 6660-3 and 6661-3, for Lee Gatzke, deferral of irrigation permits from Tulare Hitchcock aquifer
No. 4586A-3, for William St. Clair, irrigation permit transfer from Tulare East James aquifer
No. 6632-3, for Prairie Gold Dairy, LLC. (commercial dairy)
No. 6594-3, for Riverside Colony, irrigation (Tulare-Hitchcock aquifer)
No. 6576-3, for Lee Kleinschmidt, irrigation
No. 6560-3 and 6578-3, for Louis Fritz, irrigation near Raymond
No. 6581-3, for Fremark Feedlot, cattle feedlot near Miller



No. 6540-3, for Roger Mohr, irrigation use above Watertown Future Use Area
No. 6476-3, for Morris Inc, industrial use

Nos. 6460-3, 6461-3, 6462-3, 6463-3 for Gary Marshall, irrigation (deferral)
No. 6201A-3 (and 6334C-3) for Peterson Farms, irrigation

No. 6445-3 for Spink Colony, irrigation use, recommend denial

No. 6456-3 for South Lincoln Rural Water System, rural water use, Dakota formation
No. 6407-3 for Marshall Brothers, commercial use for an existing cattle feedlot
No. 6437-3 for Crosswinds Jerseys, commercial use for a dairy

No. 6439-3 for Norway Dakota, commercial use for an existing cattle feedlot
No. 6435-3 for South Lincoln Rural Water System, rural water use including the ethanol plant at Chancellor
No. 6403-3 for Rick Even, irrigation

No. 6414-3 for Andy Weber, irrigation

No. 6431-3, Philip Hines, irrigation

No. 6399-3 for Keith and Kip Krull, irrigation

No. 6425-3 for Harry Thomas, irrigation

No. 6382-3 for William St. Clair for irrigation

Nos. 6306-3 and 6416-3 for Haverhals Feedlot Inc., cattle feedlot

No. 6395-3 for Hutterville Hutterian Brethern, irrigation of garden

No. 6394-3 for Hutterville Hutterian Brethern, livestock and domestic use

No. 6386-3 for Tim Pazour, cattle feedlot

No. 6385-3 for SDAPV Dairy Development, LLC., dairy operation

No. 2729A-3 for Harvey Wollman, irrigation transfer

Nos. 5837A-3 and 5850A-3 for Taylor Properties, Inc., suburban housing development
No. 6339A-3 for Allen Gatzke, irrigation

No. 6341-3 for Jeffrey Gatzke, irrigation

No. 6374-3 for Bixler Farms, irrigation

Nos. 6376-3 and 6377-3, LDL cattle feedlot, commercial use

Tulare Western Spink, Tulare Hitchcock, irrigation report (22 applications)
No. 6341-3 for Jeffrey Gatzke, irrigation

No. 6362-3 for Rodney Zemlicka, irrigation

No. 6358-3 for Michael Johnson, commercial use (cattle)

No. 6342-3 for Ivan Sjovall, commercial use (cattle)

No. 4612A-3 for Oscar Inc., irrigation transfer

No. 6325-3 for VeraSun Energy, industrial use

No. 6287-3 for Oscar Inc., irrigation use

No. 6281-3 for Dakota Value Capture Cooperative, commercial use

No. 6260-3 for Heine Farms, commercial use

No. 6258-3 for Larry Krause and James Cremer, irrigation use.

No. 6257-3 for Thunderbird Colony, domestic use.

No. 6264-3 for Yankton Livestock Auction Market and Feedlot, commercial use.
No. 6255-3 for Turner County Dairy, LLP, commercial use. '
No. 6252-3 for Haverhals Feedlot, Inc., commercial use.

No. 6227-3 for Goodwin Heritage Cattle, LLC, commercial use.

No. 6242-3 for Gary D Wipf, irrigation use.

No. 6228-3 for Sunburst (David Meyer), commercial use (swine).

No. 6212-3 for John Ulmer, irrigation and a small dam.

No. 6230-3 for Milbank Community Foundation, commercial use (dairy).

No. 6185-3 for Blumengaard Colony, domestic and commercial use (dairy).
No. 6158-3 for Ringling Cattle Company, commercial feedlot.

No. 6167-3 for Pearl Creek Hutterian Brethern, commercial use (turkeys).

No. 6150-3 for Classic Farms, LLC, commercial use (swine).

No. 6129-3 for Spring Tree AWMS, commercial use (swine).

No. 6128-3 for Deerfield Hutterian Brethern, Inc., domestic and commercial use.
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Ukmer 80 240 W" | 358.50 | 120
&
116
8T
117
ST
Rudolph
& Kathryn
Aman
- 56556 | 239 160 e
Resident Locations ST
@ c Hoff - 33880 —_—
@ H Hof! - 33870 —
D.Mettler - 11220
R.mbery - 11323
R.Hoft - 33877 jf' -
L.Schnabel - 11410 |
.D.th\«-‘lum W —— |
Bam e — e | hemea sorry Lo .
C BACHAND |_
F - el - S Ll I iy r— g e
i

COUNTY-WIDE DIRECTORY, LLC*

VISIT US ONLINE AT: www.countywidedirectories.com

6111
6235
4210
6631
5431
5002
5319
5801
1629
3631

091
1341

406
1633
336
151
400
544
239

550
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U_SDA United States Department of Agriculture
s Farm Service Agency

26-126N-71W McPherson County, SD
1 inch equals 712 feet

January 25, 2007
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U_SDA United States Department of Agriculture
sl Farm Service Agency

#126N7W  McPherson County, SD
1 inch equals 703 feet

January 25, 2007
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35-126N-71W McPherson County, SD
1 inch equals 714 feet

January 25, 2007
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ey

watler quality analyss

SOUTH DAnOTA WATER WELL COMPLETIUN REPORT 11-02
tocalion NW % NW % Sec 24 Twp 126 Rg 71 | wetomer  Erwin Dale Mohr
Business Name-
County North Aodvress. 11505 341st Ave
McPherson X lI { Ciy, State, Zp: Hosmer SD 57448
ST S SRS R =
] ] WELL LOG: DEPTH
: : FORMATION FROM T0
. Y i |¥ [Yellow Clay w/ Sand Strk & Rock 0 18
_-—{__ -__IL._- | Blue Clay w/ Rocks 18 60
Wel Completion Date I I Blue Clay 60 120
7/9/2004 . . Fine Sand w/ Clay Breaks 120 140
e———— 1 Mile - > Shale 140 145
Dmmmmmmmnmuuum
? (ientify source)
DSE_
@ Municipal B Test Holes
. B instional | JMontodngwel | orrc wATER LEVEL 63.0 reer
» m“mm" ¥ flowing: closed in pressure P
GPM flow through Inch pipe
: Controdedby [ Jvave []Reducers [ Other
,“,,::A' 10w L_J Oter Reduced fow rate M
PPEWEIGHT  DWMETER  FROM ) HOLE DAMETER Can wel be compietely shut in?
LBFT 5.00m 0.0 120.0 Fr 7.88 m =k
LBET - T T w | WELL TEST DATA: L. e
LBFT N FT FT w Pumped Descibe: | 100 gpm with alr M
GROUTING DATA: (4 .l— f
s [Jestes ' EXHIBIT NO.
ype  No ofSacks  Groul Weight FB% ;‘EIO [Jower
sement Liigal On DR e
‘ol Clay 6 Wwoad  200R ____100.0 f | "Umon9 Level Below Land Surface e
Describe grouting procedure FL After Hrs. pumped GPM
Line Ft After Hrs, pumped GPM
T f pump instaled, pump rate:
SCREEN: [ Periorsied ppe [7 TMardachoed . pure GPM
Diameter 5.00 _ inches Length 20.0 Feel [“REMARKS
Mailedal PVC
SotSee 016  SetFrom _120.0 Feetto 140.0 Feet
Other information
WAS A PACKER OR SEAL USED?  [Z]ves [ INo i ——— 440
If S0, what matedia?  Gravel And s sports bue and scorste. RECEIVED
Describe packerts) and location Ding e Pullman Well Drilling Inc.
Gravel Packed Signature of L OCT =1 2008
DISINFECTION: Was well disinfecied upon completion? WATER R}
[[Ives.iow?  Pellets m PROGRAM
Lab sample sentiofor ] No, Why Not? | 1| Signature of Well Owner o Equitable Property Holder

_‘iﬁ‘?-otp




S0 Erom - 1621 W1

SOUTH DANOTA WATER WELL COMPLETIUN REPOR 11-02
tocston NE % NE % Sec 23 Twp 126 Ry 71 | wetowner  Erwin Dale Mohr
Business Name:
County North Address: 11505 341st Ave
McPherson : II X Ciy, Stale, Zp:  Hosmer SD 57448
e s e ol
| | WELL LOG: DEPTH
I I FORMATION FROM TO
. W I |® [Yellow Ciay w/ Sand Strk & Rock 0 18
-—-{-—— r—+—- Blue Clay 18 40
Well Completion Date | |  Blue Clay w/ Rock 40 60
9/15/2004 ' . | Blue Clay 60 80
e—— 1Mlo—» |Blue Clay w/ Sand Streak & Rock 80 100
Blue Clay 100 116
Mbmmmmmmumuﬂuum =
7—___tum_In Pasture oty sy |EIRE-SEN 116 | 137
| Shale 137 A9
m Municipal Business Test Holes
42‘“ ehonal [ JMonioring wel | or i o ATER LEVEL 45.0 Feer
llmlonornum o WS —— o
GPM flow vough inch pipe
A BT - AL Tos Corwoledty [ Jvave [JReduces [ Jomer
I other describe Reciuced flow rate GPM
PPEWEIGHT DIMETER FROM T™ HOLE DIAMETER Can well be compielely shut in?
5.00m 00fr 1170 Fr 7.88 m
T | o T Fr w | WELLTESTDATA:
LBFT N FT FT
GROUTING DATA: ] %r Descibe: | 100 gpm with air
Grout Type No of Sacks  Grout Weight From To
sement 4 e 00m  200g|Jo% .
‘ol Clay ¥ jm gl 200R _ 110.0 ;| "m0 Level Below Land Surface
Describe grouting procedure FL After Hrs. pumped GPM
b FL A Hrs. pumped GPM
"SCREEN: | || Pesforated ppe mlhIMnd Wpump installed, pump rate: GPM
Diameter 5.00 Inches  Length 20.0 Fest FENARIG
Mateial  PVC 20 Grains Hard
SoiSze _ 025 Setfrom _117.0 Feeto 137.0 reu
Other information
WAS APACKERORSEALUSED?  [7]Yes [ JNo ] "7 Wel wes chiled under icense # 440
ifso, what matedal?  Gravel And this report is true and accurate. ;

Describe packer(s) and location

Gravel Packed
"DISINFECTION: Was well diiniecied tpon compisin?—————————
[(Zlves.tow?  Pellets

Difng e Puliman Well Drilling Inc,

%d%z

waler qualily analysis

Lab sampie sentotor [ No. Why N | ,

Signature of Well Owner or Equitable Property Hoider:

—

- —]

-
~

Date. 20-37-08
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W

SOUT.  JAKOTA WATER WELL COMPLET._ 4 REFGRT 07-52
=5 = —— - N
Location ___ % N Sec Vald TWZ&(LHI 7/ Well Owner. b XV 2K s T
County P P
,,,'/ & Business Nama: :
//fﬁ.__' | , // 5'5!5" 40.’{//{/
Mmm'ﬂlﬂllﬂ"r _+ T +__ gﬁﬂd‘ﬂrrﬂ'da g (
w I ' E WELL LDG: DEPTH
FROM 0
71 7%
_ s &-
Wcllcﬁllplllionﬂlc Vo d . _'/}) ’.2)_7
-afé “OR 5% 27127
. 4 -’.‘. v - f.) q.‘:
2 (_,_‘."' / P,
s e Cegra-s N S onide
mmm-umulmutwau[ = L fr Pl -
“h'm"‘éd‘z- — £l I8 lliﬂl!f!mu!. - '“'7" . “7 S 7
PROPOSED USE T s = X
Dmtl&nt Elumw Dam O Test Holes
O wigation O industrisl [ wnstitutional [J Monitoring well -
METHOD OF DRILLING: \ )
A STATIC WATER LEVEL - &5~ -
Fs —p— ' - 3
CASING DATA: [ Stesl ] Plastic™ < LT Oher G:':M'm m:
If other describe i R
: Controlied by [J Vaive [J Reducers [ Other
_ PIPEWEIGHT  DIAM FROM _ 10 HOLE DIAMETER - :
—.ﬁ_(..)__WFTh;’ 3“ i 2 FY -"—L)_C_)_FT GPM
| un woll 4e complotely shet ie?
LB/FT IN FT FT N
LB/FT N T T n | WELL TEST DATA: {3 ¥
GROUTING DATA g'""’" -
Grout Type . No. of Sacks Grout Weight From To Bailed
AT D o s 5 b/gal 2 4 55 | O Other
Ib./gal " + | Pumping Lavel Below Land Surface
Describe grouting procedure =
m’“"‘i;xrw"' ted pipe (] Manufactured
Diameter S N Length Yo
Material

SiotSize - (DT SetfFrom (20 Featto /D) Feet
Other information

NAS A PACKER OR SEAL useD? [ ves [ wo

f 50, what material?

lescribe packer(s) and location?

HSINFECTION: Was well disinfected upon completion? -7 -
X YES How (Sl o oo

boratory sent to for water NO, Why Not? """

Sonstars o Geose sz 4
fA/-’/ Koo S

wdwmﬂn-wmm
{\j“‘ L ~xoad

Dats: ;('ﬁ"'/“"(};'\_,




HURON DRILLING INC.

Ferdinand Hisb

= | perra | e
BOIE

1 o0 0~-3 TopSoid S
3-20 YellowSwd 2

Med. Smnd Some Water Loss

OWNER DESCRIPTION
) M.._n_ﬁ. CASING LoG
Pampg 5 o ) fr
Hoad - i o o
v i Pipe to
=Sl N ) pipe 1o
T e
V.. EEMARKS
3 1,500 1bs,
ey > Coucrete Sang

35-50
iw"-ﬂ Coarse Gravel Some Water Loss
4 ®o-95
™
OF 7
St &L B,
_Slotied 10 Py,
Send 1,500 lbe.
FERDIRAWD EIgs 1977
HOSMER, SOUTH DaxoTa S7uss
Hmcﬂw
Phone - 2832724




‘\E-E 53—
|
i
|
l
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»
N

Coming Sriurmefensia The Spocs Meiow ey twd, stm, weighi, lmgths por
" e, b coning ond serfoss scsieg, i ol

etk £0 e, Lorrg

N PO DR FEET) (R TN
i
!
H
|
™
™
N
a

l\'c-?-.h-c?-—- 4 arm
: ‘{._..f - Mame of DTy :
@) PUMP INSTALLATION
Compeny nema ond alys of pump L
Tree of punep Copacsty of inetofied punp erm

Dapfh of pump plocement .t Date of pomp inatuletion
(3) WATER SURFACE MEASURING TUBE

Om some wefls en oir—fight water surfecs img Rbe s roquired” Sea Section 46.408 of Chopter 46.4, MINGIUN
WELL CONSTRUCTION STANOARDS.
Show sxmet vertical lengh of wafer sarfoce mecwering fwi, when installed —______f1, fube Someter

EXHIBIT NO. S

C BACHAND
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C. BACHAND

: _ i N DR e . _ 'mm_m
ks - ; )| Ang. 3,\.26 15 Kushl
e s — -

,

T

&%mm,mm—“m
Sgld and coarse gravel

3530 send and gravel, 40-30 Blue clay wd g
Blue Clay

Blue Clay

Blue Clay

Blue clay and very 1ittls gravel
Mwﬂwum.m

Elue clay snd very little grevel

!.lt Hole #2

0-3 Top moil, 320 Yallow Send,

Medius gravel = little yellow

Medinm gravel

ook grerel

Good prevel

ofu| i |wfm] |

Good grevel 80-88—

(EIRlefe] R e

Bloe Clay 83-95

Cased ty BO Ft.

Blotted ko Ft.

N1

25

12500f Comcrete Spnd




IH UAKUIA WAIEH

WELLCUMPFLEIIUR L [T 07-82

e SE % SE su AD 10 B 0 7/

.7 P

Do 20" 1o Tae,
P L~

—_— IFT ~ Fr Fr L]

¥ flowang chesed m p
GPM fow through

Conrolted by [] Vo [ Roducers [ Ogher
Reducad Fiowmte
Can well be compietdy et 7

hm ( tdt Werghe ;?‘ Te D‘.I‘Blm
._é_._lﬂt Deacribe:
Abidlowf 3 E v ALM
Truee

O ot
su Lovel Biow Laad Surface
Aftar i ¥ S
— N After Ha. pumped oPM
SCREER: (] Patorumd ppe [ Marmstncturnd ¥ pury wstated pump ruer -

Siot Sz Set From - Fort

y]
W L 1 e —

WAS A PACKER OR SEAL UsED? (] ves [(%wg

“/qm;ﬁ’ ,?9%': qnéa&p.q_f
tnsta Hed on wefl szA/cu-y 5:7’_72*

ewne- will send ate- S ple

I sm, what sl

mm‘m

oismFECTION: s

Was wel disindactad wpon campletion? _ LVES tow 3
R e 24

m-u—uh—-n—-ﬂ;!f_iéé._

ﬁﬂ-wﬂh—lﬁl

And this repert s troe
m-%

Segmatire of Reprenscarutre

hdﬂhv“hm

/1423

'y

C BACHAND



SOUTH UAKOTA WATER WELL COMPLETIOR HEPOR

07-82

Vell Owner __ g i

Lacation _ a « See wp g
County - Norih Business Name:
e e I Addiess
Please mark well location with an %~ |—— + T ‘f‘ —
- ! | ¢ | WL s DEFTH
i ' i ! FORMATION FROM T0
Viell Complengn uate - + e = + -
I I
SR L v Y. fe—— 1 i > -
LOCATION: ; ;
Distance from nearest potent s’ pollutian source {septic tank shandonzd well, e
leedlot etc)? - § yrom - —=__{identily source), -
PROPOSED USE: L
CJ Domestic/Stock O Muvicpst  [J Business O3 vest Hotes
O ungation O mdusimt O instituwonat [J Monitoring well
METHOD OF DRILUNG:
== ¢ STATIC WATER LEVEL Feet
CASING DATA: 3 Steel 3 Prase T Other ::;::: dﬂlﬂhm inch ;::
¥ ather deserike = Controlled by [J Vaive [ Reducers [ Oier
PIPEWEIGHT DIAMETER FROM T0 HOLE Dllfimﬂ Reduced Flowrate GPM
sl W ——n e Can well be completely shut in?
BT W o T = N
BFT f f " WELL TEST DATA:
GROUTING DATA X Pt -
. Grout Type No of Sacks Grout Weight From Je D Baited
Lie b/gal =~ g " x| O ome
tb /gal R Fumw&hlﬂ&ﬂlu
Deseribe grouting procedure : P it Atter____ . M pumped : GPM
fr Attey Hrs pumped GPM
SCREEN: LI Pertorated pipe (] Manutocrareg ! pump wsiailed. pump rare GPM
Diameter - N Lengih FEET | REMARXS
Matenial : z
Siot Suze _ Set From Fostto._~ = pogy RECE’VED
Other informanon SEP ] im
This well was dulled undes hcense s~ _'"_."‘,Tﬁﬁﬁ Blgise
WAS A PACKER OR SEAL USED? TJ ves [ no And this repart 1 tre 2nd accurate, . RAM_‘ :
¥ s, what material? Drifling fiem >~ 7 4 7 T T e T L
Describe packeris) and location? Signature of License Representative.
DISINFECTION: Was well disinfected upon complerion? BRSNS e
AN it Signature of Well Dwner or Equitable Property Holder
Laboratory sent 1o for water ———NO. Why Nor? e
quality znalyss

Date: ___- r &




e SOUT. JAKOTA WATER WELL COMPLET)_ 4 REPORT 07-82
’l-nuiim-________&_______ii s« 22 10/ 2/ Well Owner: (D /i 7Y i ;
e s . ' Siton Y574 3vo FL
Please mark well location with an “x~ [— + S

Wa—fm L - ,.;I. M

N L STATIC WATER LEVEL i Feet
refif g ﬁ Ko o ; | fi v
CASING DATA: [ Syeqy O Plastic [T outr : g =
g GPM flow through inch pipe
describe —1 Canvaliod O 07 Reducer. I
PIPEWEIGHT FROM T0 HOLE o e I: = o
SISRTY {mi‘-’in ?5’nﬁmc_ . -
E - " - well be completely shut in?
s - - 5 w | WELL TEST paTa: ) 2
= ,gp...,.. Describe: Ot loii s o v
GroutType , No.ofSacks  Grour From T o
- A n 0
,-&u_.mzf b/gal .5 g /2 3 | O Other
b/gal g L mh@,muw,_ -
Describe grouting procedure . T L2 ome
: I‘Lm—______llum GPM
’mqp forated pie (] Mamufactarsg i pump instalied, pump rate 6PM
liameter N Length 7o reer | REMARKS
laterial ___
lot Size cO2" o1 from_ #) Foetto__F0 foqq
S informmas
AS A PACKER OR SEAL USED? [] ygs Kl no And this report is true and accurate, ;
30, what material? Drilling - o /},'/44‘,}‘%;2_3—‘
scribe packer(s) and location? Si'unndl.inguﬂ,-w ” = ' 7 :
HNFECTION:  Was well disinfected upen completion? 2 ez f s i
: iﬂalﬁuz Ll 2 =
- %nwm-m&mm
”rana!utohm —£=NO, Why Not? - Y




PROPOSED Uise. 1 _ 1&“!!‘.‘3!1
,l'l-unu O Monicipst [ smimess [ Toxt.Hokes :

O iigation * [ PR  [e— Dm-!__ " ae Wﬂo.l
O o Jrese O s sumcwreive /2 . Font
'*ﬂ . = " . '“““- . .:-.-_b : ."!'.
PPEWEGHT  DIAMETER. ! FhoM | : M fow '_ e

e mzi?’-—*"“&—‘ﬂz'qa‘-—g—-ﬂ. %ﬂ- ' | R STV

Faducad 4 GPM
b — rl A B | Can well by complétaly shot i?. L .
-za— _L..zr_. @ Prmpad Descrbe- -
: O saied

Describe grouting procadors

WAS A PACKER OR SEAL usen? [ ves ﬁn
B 3o, what material?

Usacsibe packeriy) and location?

_ —

- St

]
Laborgiony sent 1o tor water quaby amaiysia
- e




(_-) WELL DRILLERS REPORT
SOUTH DAKOTA WATER RIGHTS COMMISSION 478

="

=TT —

Water Level information:
Static water level below land surface
IF flowing: closed Tn pressure =
rate of low
Controlled by:
L7 valve [7 weducers 77 other

If other; speclfy

—

Well Test Data:

P52 with an vym
k. " E L7 Pumped
k {7 Bailed Describe:
L ' + + gm
% Pumping Level Below Land Surface
;'Lf T - fr. After Hrs. pumped GPH
¥ - - " R— [ "
'q: hq &“Lf’.! “- R— " _u " —
Lt MEdsec. 2] ™o lf %2/ T
I Proposed Use: ] th
i D'D-ttc {7 mamicipal NT-: i From To
Bk g Irrigation /7 Indastrial gsm l

'Eu of Orilling: - = 32‘-'-‘

[/ Forward Rotary /7 Bored /7 Jetted Y/ g

,_Q Reverse Rotary /7 Cable /7 Other ; > o

' Well Construction:
Diamster of Hole

;:::: L7 steel™ 7 7 Concrete

Plastll: g Other
spec!

Mayx ml- cul ieft open
Was a well screen Imstalled
Describe Well Screea

Material




€z

|
e WELL DRILLERS REPORT

] Division of Water Rights

! Department of Mater & Matural Resources 6/60

s O
Y

Mater Level Information:
Static water level below land surface

If flowing: closed Tn pressure PS1

Brltling:
hdmgwamm
£7 Reversa Rotary /7 Cable /7 Other

Well Leastruction:
Diiseier of Hole

Dapth
Casing /7 Steel” 7 7 Concrate
Plastic Other
If + Speci

Vas caslng end left open

W2z & well screen Installed

Describe Mell Screen
Diameter
Slot size

Was well grave

Was well grouted

Was watear sample taken

Material

- Remarks:

3 f rate of flow GPM
i =3 Control led by:

{7 valve /7 Reducers 77 other

i L aa If other; specify

’ "I' + Well Test Data:

£ /7 Puaped

/7 Bailed Describe:

Pusping Level Below Land Surface

; Ft. After Hrs. pumped GPH
h T mile T _n u e
- n (1] L [} 1)
bk 4 Sec. 2f To-(Ze %o:7/) e =

[‘:’ L7 mmicipal 5 r..: tl V_"F_?T!"‘_ju_'—
8 ﬂ trrigation /7 industrial Clsm . i o

& Rl )

1
134

T (Use Back 1T Wecessary)

Date Completed: 7@4—“ !fﬁ/

Tl e 224
M












£l:.iCE OF WELL GONSTRUC'I'&JN

f \ & : c? Wit ltear®?
& "“:J-‘i.“-'- i 14 ¢+ [
; + Losatien of well ol n E o N L —_

*“__ﬂ&;{_ﬁ‘ Kirse b;g&aﬂ_ﬂ._ﬂ‘-”'* - 5.5
AF !,_._.-1' Parpeen of vl e M-
"".f_:b'. © 3 i . il mﬂ'm«-!-?-

T—.-.-_ Doae bo top of wter i oy
Pt DasTy bs mvre voree hevel L
a C BACHAND

oy :';_4 Nems of prudnciey ouber (i1 —
Comtine jorf T emm = ;
__JUJ' J - Paptn b of camiag S‘s' "
s =
Clme,  Chone
Rechs
clas
TS IITIT IR
] ‘s B
- 8 Demimg wl, e ot - srm
TS e Wt s B wad z
: 4 P e
- n® -
2) PUMP INSTALLATION
Company name and sire of pump .
Tope of povmp Capocity of instolted pump ern

Depth of pomp plocement —________f1., Date of pump instaRatien

(5) WATER SURFACE MEASURING TUSE
On some wolls en air-tight water surfoce Tobe Ses Section
mEosuring required: 46.308 of Chapter 40.4, MINMUN




e o
WELL DRILLERS REPORT (
Division of Water Rights
Department o Water & Hatural Resources = 6/60

'l mile

124%.2/

Water Level Informstlon:

Static water level below land surface

If flowing: clused Tn pressure 1)
rate of flow GPN
Control led by:

£7 valve /7 educers 77 other
If other; specify

'ﬁﬁ,"'-_ﬂh—tlc Uh.clpl w 'l'ut

>_~ ,Q Irrigation /7 Industrial /7 Stock

. Mettiod of Drllling:
R wwgw £7 Jetted
ﬂ Reverse Rotary /7 cable /7 Dther

=
."

IHU ehnt_ﬂ-::lu-: J

Diameter of Hole W
Depth
Casing /7 mﬂ%‘u

n-tl: g Other

Well Test Data:
L7 Pumped
L7 Balled Describe:
L7 Other
Pumping Level Below Land Surface
ft. After Hes. pumped EPM
" " _—m " e
E——— N P oy " e ey
Well Log:
th
Formation rom o
At —
| D
v == 4R =t 155
[

Was &lq -|¢ Teft open

Was a well screen luhlld
“Dascribe Well Screen
Material




LOG AND INSPECTION SHEET
Vell No. MP RO F » Section 2pgB 23 Township _ /2 7 A/ ,Rege. 7/ w/ ,

Well Driller

Grimsha o Dr;”;lﬂ‘g Qﬂf}l Wafd)

. Dy 7t

Date drilled _ /7 Tou. RO Dia. of Hole 4 % yDia.of Casing 2~
LOG

Lsyers, Top to Top in feet Description of Layer

Sampled

S - 353 4
—_—17-62

—

— T
Z9-=93

23 -700

Depth to saturated material

Feet
Depth to static water level Feet
Total depth of drill hole /00 Feet
Total length of casing installed 86 Feet 6/ scvee vy
CHECK LIST
Well Point — Waste Mounded ' R
Casing Packed il Air Hole
Bentonite Placed — Padlocked
Well Tested Post set

Stick up




xoﬁ dofy inmly 1y w
=—==3
L002/61/60 ¢00z/6z/e0 9661/90/01 L661/9L/v0 SB86L/¥2/01L

0861/£0/50
6°0L-

68
.

L'e

308-dN
TI3M NOLLVAN3SEO ,SLHOR ¥31VM



/ ‘ LOG AND INSPECTION SHEET
Well No. 4/ goyp s Section cepop [é » Township (127 A ,RS'"—M_’
Well Driller_ @ripshay) Qm'[[{ﬂ_ﬂ Qarey thid)
Date drilled 7 Tane BO Dia. of Hoie 4-% . ,Dia.of Casing Z”
LOoG

Layers, Top to Top in feet Description of Layer =~ _ , Sampled

L = JF Cle a

I2-36 aa b/},—

?é;d-d 2.l oul i

40 -50 (%’/n b

SP-62 \«r

42-70 (’%‘;ﬁé Cha le)
. . f.r,“;_..l /

“\ }!"
1§
Depth to saturated material Feet m"m-zi
Depth to static water level Feet s ACHAND
Totsl depth of drill hole 70 Feet
Total length of casing installed lo & Feet & sevee wr
CHECK LIST
Well Pofnt — Waste Mounded -
Casing Packed "/ Air Hole
Bentonite Placed e Padlocked
Well Tested Post set

Stick up

- - -
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£002/61/60 c00z/ez/e0 9661/90/01 L664/9L/70 GB6L/¥2I0L 0B61/€0/50
_ : < : V'sz-
|~I' F.mNI
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$ r e Yoo 8 R
m . .“ . *9. r- 5 _._- .. .. “ w d * g ”‘
| iy 3 » *é * Y & ‘. .:* L ad
| : et t L6l-
¢ ¢ ? 3 . Y —
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N a8
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) LOG AND INSPECTION SHEET
Vell No. AP B0 £ , Section RELAB |5 , Towmship [Z7 A/ ,Rge.__ 72 ¢r/ ,

Well Driller Gc,‘mgéau Co{acf"g %Id’]

Date drilled /¢ T7..., go Dia. of Hole 2% " ,Dia.of Casing__ 2z * =
LoG
Layers, Top to Top in feet Description of Layer o Sampled
=g
a4
- B A
/-20
2= 2
32-58
SB-70
Z0-89
Depth to saturated material Feet
Depth to static water level Feet
Total depth of drill hole B0 Feet
Totsl length of casing installed 44 Feet 6/.rcwe.¢ [
CHECK LIST
Well Point al " Vaste Mounded -l
Casing Packed ol Air Hole
Bentonife Placed v Padlocked
Well Tested

Post set

Stick up




L TES LEWEL FT. TOP OF CARSMN

WATER RIGHTS' OBSERVATION WELL
MP-80B

-31.3

-33.3

-35.3

-37.3

-39.3

-41.3

-43.3

A
3‘?.«3% .

® *

L T

Mr'3~

l«?ﬁ.s

-45.3

-47.3

06/23/1980 11/13/1985

05/06/1991 10/26/1996
)

04/18/2002

10/09/2007
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'W McPhersan 9/9717 a David Mendel

—_— e e Y LOCATION -] R L .
= | pevrn | Tom! REWARKS
= e
2-20 yellowish send md gravel — ¥... -
2 | 2035 20-25 yellowdsh coerse sand
25-35 fine tc med. sand ~ W.L. — some gravel . C BACHAND
3 | 355 35-43 coarse sand - gravsl
M:-lpr}l-i-mm
k 5065 50-58 cosree ®and and gravel
' 59-65 resi cosrse gravel - W.L.
5 | 6580 coarse sand — some saal) gravel — W.L.
6 | 85095 blos clay
ToDe - 75°

cased o 0" for supply well

KO slotted pov.c. L* plastic

30* blend: p.vece L plastic

1~5" retip dreghit
l-used 7 7/0" geartit

OGP 5

waterhead 35




LOG AND INSPECTION SHEET

Section Aﬂﬁ-}} 24 , Township

Well Driller dgcl'mfbﬁu’

Well No. _ A PPo C, /27 N, Rge._ 72 W/

Dr”’:lnc} (Lar‘rv bda IJ)
—~ /7

Date drilled L6 Tivne AP Dia. of Ho.le 4—%1) »Dia.of C"’-DL”
106
Lsyers, Top to Top in feet Description of Layer 1 Sampled
o-1 nffpi;\/
[—2 rm,.?.gg ;ac//aw byowo 1y

oy 220 S 2, = Yine
—__20-40 < ’ [IV (&'1/)

4065 i :

: HBos)

L 5-74 [;rauc?"; C.(cq;. e

74-75 C-{a._/v'gr;:ﬂi?"/

75-76 Lrave | '

26-80 {:.[a.,v " dk gva}/, ;rzqu’. s;ég,/
Depth to saturated material Feet
Depth to static water level Feet
Total depth of drill hole Sd Feet
Total length of casing installed 26 Feet ( ’_,.c‘,cc b

CHECK LIST

Well Point e Waste Mounded e
Casing Packed v Air Hole
Bentonite Placed v Padlocked g
Well Tested Post set

Stick up




ﬁ..g_\ s wv tzc

[T
£002/61/60 200z/6z/e0 9661/30/01 L661/9L/v0 S861/¥2/01 0861/£0/50
: : . : £'61-
& ) .hvl
M m
Y, . 2 \(ﬁ
..P..._. $eo . * 2 !
N *w . ¢ %
4 A Ve i —
. "ﬂ . ™ % £'51
4 - 5 L4
R » wt.}
I&N.lﬂi.i 2 . * €€l m
2 ) ¥ »
- *¢ t ..Qo....v : a
L S R I ' 2 _u
- : - €4
kS ”"o .-.
u -
— m £6-
.
Y A
008-dN

TT13M NOLLVAYISEO .SLHOIY ¥3LVM




/ SOUTH DAKOTA WATER WELL COMPLETION REPORT 07-92
7737 , . VNI
location______ y !iSlc.z_“_s:*_Tup <Ry 7/ Well Owner: -Qﬁ/f/-:e Ryrye
. : ' Address: ; 7% 4= ":/’!’
| ot ¥ 1)
» | | . | wewos: DEPTH
I I FORMATION FROM T0
r,:;:_.‘:») ; —
Well Completion Date -I‘_ + . - 7
l)\ I - oy 1 A b” SRELN ' -
} - r"
- 1 Mile ———» > j
LOCATION: ? ‘
Uhmhunmpmnﬁdpnlhﬂinnm{wﬂi:lu&.hhmdult
feed lot, etc.)? ft from ' Sk (identify source). ; -
PROPOSED USE: :
I3 Domestic/Stock ] Municipal [ Business [ Test Holes
O ivigation O wndustrial [ institutional [ Monitoring well
METHOD OF DRILLING: .
‘ o STATIC WATER LEVEL ,/7 Feet
If flowing: closed in pressure
CASING DATA: [ steel [ Plastic 7 other P o o -
B ther doscribe Controlied by [ Vaive (7 Reducers [ Othor
 PIPEWEIGHT UMQER .Fno_ul : T0 J Huu_p;mmn ; B
Y /T N = £ N
Bmmﬂhmplmlydmin?
LB/FT IN T FT IN
W/ET » £ - w | WELL TEST DATA:
e E) Pumped Describe:
UTING DATA
o GoutType . NoofSecks  GuoutWeight  Fom 7o | L Baied
ot ipn , & L2 th/gal 2 & | O] Other
Ib./gal ft t mehul&hul.mll&lhu
Describe grouting procedure = ft. After
ft After
SMI:EIF! pie ] Manut I . If pump installed, pump rate
Diameter = IN  Length ool FEET | REMARKS
Material
Slot Size. 2’ Setfrom__ 277 Featto_ 00 Fest
Other information
This well was drilled under license # nd/;
WAS A PACKER OR SEAL USED? [J ves [ wo mmmumum_ )
If so. what material? Drilling firm._- Ldieii,. ] 7
Describe packer(s) and location? Siwmufhmnﬂwmmm
DISINFECTION: Was well disinfected upon completion? 4y, ¥ s .—-'-{.—". Z
—=CYES. How: wumo—.«wmm
i lory sent to for water ——=_NO, Why Not? ol :
uaiity analysis
Date:




STATE OF SOUTH DAKOTA

RECEIVED

JUL 2 2 2008
SR WATER RIGHTS

OFFICE OF ATTORNEY GENERAL PROGRAM
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Phone (605) 773-3215
LARRY LONG | For 1605) 773.4106 CHARLES D. McGUIGAN

ATTORNEY GENERAL TTY {605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL

www . state.sd.us/atg

July 18, 2008

Margo Northrup
Attorney at Law
P.O. Box 280
Pierre, SD 57501

Thomas M. Tobin
Attorney at Law
P.O. Box 1456
- Aberdeen, SD 57402-1456

RE: Aman Water Permit Appeal
Dear Mr. Tobin and Ms. Northrup:

Under SDCL 1-26-33.2, the appellant’s brief in the above-referenced matter
would be due in the circuit court within thirty days after transmittal of the agency
record. The agency record was sent to the Clerk on July 14, 2008, so the
appellant’s brief would be due in mid August. The briefs of Appellee Aman and
the Chief Engineer would then be due in mid September.

I am writing this letter to propose a procedural schedule whereby the briefing
period is extended an additional thirty days for each party. Under this proposal
Mr. Tobin’s brief would be due September 15, 2008. The Appellee’s briefs would
both be due November 135, 2008.

Please give this idea some consideration. I will be beginning a trial on
September 2, 2008, that is expected to last until late October. Accordingly, this
procedural schedule would be more convenient for me. Please let me know your
thoughts on this idea. If you find it acceptable, I w1ll draft a stipulation
accordingly. Thank you in advance.

Sincerely,

Diane Best
Assistant Attorney General
DB/kak
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1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
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Fax (605) 773-4106
ATTORNEY GENERAL ITY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL
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August 5, 2008

Margo Northrup Thomas M. Tobin
Attorney at Law Attorney at Law

P.O. Box 280 ‘ P.O. Box 1456

Pierre, SD 57501-0280 Aberdeen, SD 57402-1456

Re: In the Matter of the Application for Permit to Appropriate Water,
No. 6908-3, Harlan Aman

Dear Ms. Northrup and Mr. Tobin:

Thank you for your courtesy in extending the time in the above-referenced
matter. With this letter I am forwarding a signed Stipulation to Ms. Northrup
for her signature. Please forward this document to Mr. Tobin for his signature.
Mr. Tobin, I would appreciate it if you would file the final Stipulation and
proposed Order with the Court.

Please note that I have also included a thirty-day time period for filing the reply
brief in this matter. Since we are extending the opening briefs, I felt I needed
to put some date in for the reply brief. If either of you believes that some other
date is appropriate, I am agreeable to that date.

Sincerely,

~

- ™ !, ]
Diane Best
Assistant Attorney General

DB/dh
Enclosures
cc/encs Eric Gronlund v~



STATE OF SOUTH DAKQOTA
COUNTY OF McPHERSON

IN THE MATTER OF THE
APPLICATION FOR PERMIT TO
APPROPRIATE WATER,

NO. 6908-3, HARLAN AMAN

IN CIRCUIT COURT
FIFTH JUDICIAL COURT
Civ. 08-30
STIPULATION

COME NOW, Appellee Harlan Aman (by and through counsel Margo Northrup),

Appellants Alan Hieb, Deloris Hieb, Dale Mohr, and Raymond Groft (by and through counsel

Thomas M. Tobin), and Appellee South Dakota Water Rights Program (by and through Assistant

Attorney General Diane Best), and stipulate and agree that Appellants’ time for filing the

opening brief in the above-referenced administrative appeal should be extended until

September 15, 2008, with Appellees’ briefs due sixty days thereafter. The parties further

stipulate that any reply brief to be filed by the Appellants would be due thirty days after all

Appellees’ briefs have been filed. The parties further agree that this Stipulation may be

presented to the Court for approval without hearing.

Dated this day of August, 2008.

Thomas M. Tobin
Attorney at Law

P.O. Box 1456

Aberdeen, SD 57402-1456
(605) 225-1000

Dated this day of August, 2008.

- Dated this 54/‘/ day of August, 2008.

pld804_db(dh)

Margo Northrup
Attorney at Law

P.O. Box 280

Pierre, SD 57501-0280
(605) 224-5825

R

Diane Best

Assistant Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501
(605) 773-3215




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) ss.
COUNTY OF McPHERSON ) FIFTH JUDICIAL COURT
IN THE MATTER OF THE ) Civ. 08-30
APPLICATION FOR PERMIT TO ) _
APPROPRIATE WATER, ) ORDER EXTENDING .
NO. 6908-3, HARLAN AMAN ) PROCEDURAL SCHEDULE

The parties in the above-referenced matter have agreed to extend the procedural schedule.
Based upon the agreement, it is hereby ORDERED that Appellants’ opening brief in this matter
shall be due on or before September 15, 2008; that Appellees’ responsive briefs shall be due
sixty days thereafter; and that Appellants’ reply brief (if any) will be due thirty days after all
Appellees’ briefs have been filed.

Dated this _ day of August, 2008.

BY THE COURT:

The Honorable Jack R. Von Wald
Circuit Court Judge
ATTEST:

Clerk of Courts

By:

Deputy
(SEAL)

pid804_db(dh)
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’ J UL 2 21!,8, Robert C. Riter, Jr.

| § Darla Poliman Rogers

: Jerry L. Wartier
the r RO g ers Margo D. Northrup
Associate:

Lindsey Riter-Rapp

Of Counsel:

July 23, 2008 Robert D. Hofer

Ms. Diane Best

Assistant Attorney General
1302 East Hwy 14, Suite 1
Pierre, SD 57501

Thomas Tobin
Attorney at Law
PO Box 1456
Aberdeen, SD 57402
Re: Water Permit Application — Harlan Aman
Dear Ms. Best and Mr. Tobin:

My client and I have no objections to the proposal as contained in Ms. Best’s letter dated July 18,

2008.
Thank you.

RITER, ROGERS, WATTIER &

NORTHRUP, LLP
By:
ar . Nort

MDN/lma
cc: Client

Law Office
Riter, Rogers, Wattier, & Northrup, LLP
Phone: 605-224-5825 ¢ Fax: 605-224-7102 ¢ www.riterlaw.com
319 South Coteau Street * PO. Box 280 * Pierre, South Dakota 57501-0280




306173

Attomey Genaral
UL 2 4 2008
ZIMMER, DUNCAN AND COLE, L.L.P.
5000 S. Broadband Lane, Suite 107 Parker Office:
. Sioux Falls, SD 57108 P.0. Box 550
Degss . | 120 Mo S
Drew C. Duncan _ Telecopier 605-271-7872 ’
Mail- i ) Telephone 605-297-4446
Of Counsel: John H. Zimmer E-Mail: jeole@zdclaw.com Telecopier 605-297-4488

Please respond to the Sioux Falls office.
July 21, 2008

Sent Via Fax — (605) 773-4106 and
US First Class Mail

Diane Best

Asst. Attorney General
Office of Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501

RE: Lincoln County Rural Water System
Dear Diane:

This letter is in response to your letter to Larry Nelson of July 17, 2008. Please be advised,
as Larry told you, that I will be representing Lincoln County Rural Water in this matter.

In response to your inquiry, Lincoln County Rural Water has authorized me to tell you that
it will agree to delay the hearing until the December board meeting, which is now scheduled
for December 10 -11, 2008. Please let me know if you need any further clarification on this

issue.

- Thank you.

Sincerely, :
e
JEFF COLE

JC/djp
cc: Robin Dykstra via email only
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November 5, 2008

McPherson Clerk of Courts
706 Main Street

PO Box 248

Leola SD 57456

Re: Water Permit Application No. 6908.3 — Harlan Aman (Civ. 08-30)

To Whom It May Concermn:

Robert C. Riter, Jr.
Darla Pollman Rogers
Jerry L. Wattier
Margo D. Northrup

Associate:
Lindsey Riter-Rapp

Of Counsel:
Robert D. Hofer

Enclosed herein please find the Certificate of Service showing the Appellee Brief has been

served on the parties involved in this matter. Please file same in your office.

Thank you.
RITER, ROGERS, WATTIER &
NORTHRUP, LLP
By: JH?, @ %‘747;7"
rge/D. Northrup
MDN/cs
Enclosure

cc: Thomas Tobin
Diane Best
Client

Law Office
Riter, Rogers, Wattier, & Northrup, LLP
Phone: 605-224-5825 * Fax: 605-224-7102 * www.riterlaw.com
319 South Coteau Street * PO. Box 280 ¢ Pierre, South Dakota 57501-0280
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD NOV -5 2008
WAT|
IN THE MATTER OF ) Pngcg?lgaTS
WATER PERMIT ) APPELLANT’S BRIEF
APPLICATION NO. 6908-3, )
Harlan Aman )
APPELLANT’S BRIEF

This case is an appeal from the decision of the Water Management Boards
(hereafter referred to as Board) to approve the application of Harlan Aman for a water
permit for irrigation purposes in McPherson County. Intervenors are Alan Hieb, Dale
Mohr, Delores Hieb, and Raymond Groft. They will be referred to in this brief as
Intervenors. A hearing was held in Pierre, South Dakota on March 11, 2008. Thev
water management board adopted Findings of Fact and C'onclu’sions of Law on Méy
7,2008. All parties submitted Findings of Fact and Conclusions of Law. The Board
ruled on the findings submitted on May 7, 2008.

Intervenors have appealed the decision of the Board and ask that the decision
of the Board be overturned. |

FACTS

Harlan Aman submitted an application to the Water Management Board for a
water permit to allow for the appropriation of 2.0 cubic feet of water per second (900 |
gallons per minute) from a well to be appfoximately 110 feet deep on land owned by
Aman in McPherson County. The irrigation well would irrigate 160 acres. The well
could also be used to irrigate an additional 80 acres in an adj oining piece of property

also owned by Aman.



The water would come from the Hillsview aquifer. The Hillsview aquifer has
not been investigated very much in the past. A lot of the data used in the application
process and at the hearing were estimates by staff from the Division of Environment
and Natural Resources. As contained in Findings of Fact 3-4 and 5 point out the
limited knowledge available regarding the Hillsview Aquifer and the effect of
granting additional water permits to appropriate water for the Aquifer. The overall
assumption is that the underground shore line is even and water would always flow to
the well point from other parts of the aquifer.

Intervenors own property in the near vicinity and intervenors Allen Hieb,
Delores Hieb and Dale Mohr live near the applicants proposed site for the well and
maihtain their homes and livestock water supplies from wells that use aquifer water
as it’s source. Intervenors have lived on these sites for over 30 — 40 years.
Intervenors believe, based on their historical observations and experiences that the
granting of the permit will jeopardize their domestic and animal water use. This
belief is also based on the lack of information about the Hillsview aquifer. The
studies done by the DENR looked at withdrawals of 500 gallons per minute. The
application is for 900 gallons per minute withdrawal. One test well that was relied
upon by DENR is outside the aquifer. Both test wells are 1 %% -2 miles from the
application site. Further, no test well was drilled for this application so no site
information was obtained prior to approval. Intervenors also note that their domestic
and animal use has priority over irrigation water permits, but the use granted to the

applicant gives insufficient safeguards to Intervenors water source. The safeguard is



non-specific and gives no method or directioh to applicant so that he can comply with
paragraph 1.A of the order.
LEGAL ARGUMENT

It is intervener’s position that the record does not support the findings of fact
and conclusions of law. The legal test for the granting of the application is found at
SDCL 46-2A. Intervenors believe that there was an inadequate record made as to
whether or not SDCL 46-2A-9 was satisfied. There was no test well done in this
case. Both test wells relied upon were 1 ¥ - 2 miles form the proposed drilling site.
There was no evidence refuting the testimony of the Intervenors, but the Board relied
upon the “guess” of the DENR staff. Further the restraints on the granting of the
permit provide no guidance or objective standards or remedy for Intervenors.
Intervenors believe that the Findings of Fact and Conclusions of Law submitted on
their behalf would have been adopted by the Board and the permit denies.

CONCLUSION

Intervenors respectfully request that the Water Management Boards decision

to approve the permit application the denied.

Respectfully Submitted

\

oW

thomé,s M. Tobin




RECEIVED

A\ _r
STATE OF SOUTH DAKOTA NOY - 5 2008
BEFORE THE WATER MANAGEMENT BOARD WATER RIGHTS
PROGRAM
IN THE MATTER OF )
WATER PERMIT ) CERTIFICATE OF SERVICE
APPLICATION NO. 6908-3, )
Harlan Aman )
CERTIFICATE OF SERVICE

I, Thomas M. Tobin, hereby certify that I have today; this 6™ day of October, 2008,
served the attached Appellant’s Brief upon:

Ms. Margo D. Northrup

Riter, Rogers, Wattier & Northrup, LLP
P.0O. Box 280

Pierre, SD 57501

Ms. Diane Best

Assistant Attorney General
1302 East Hwy. 14, Suite 1
Pierre, SD 57501

By depositing a copy of the said documents in the United States mail at Aberdeen, South
Dakota, addressed to the above-named persons at the above-described address, postage
prepaid. '

)
Thomas M. Tobin \/




RECEIVED

STATE OF SOUTH DAKTOA
BEFORE THE WATER MANAGEMENT BOARD NOV -5 2008
WATER RIGHTS
IN THE MATTER OF ) PROGRAM
WATER PERMIT )
APPLICATION NO. 6908-3, ) APPELLEE BRIEF
Harlan Aman )
PRELIMINARY STATEMENT

Throughout the Brief, reference will be made to the Applicant/Appellee as “Applicant” or
“Aman” and to the Intervenors/Appellant as “Intervenors”.

Reference to the transcript will be referred to as “TR” followed by the specific page.
Reference to the documents filed herein as reflected in the Register of Actions shall be referred
to as “RA” followed by the specific page wherein the document begins. Reference to the
Findings of Fact will be referred to as “FF” and the Conclusions of Law will be referred to as
“CL”.

JURISDICTIONAL STATEMENT

A hearing was held before the South Dakota Water Management Board (Board) on the
11th day of March, 2008. The Applicant appeared personally and by and through attorneys
Riter, Rogers, Wattier and Northrup, LLP, of Pierre, South Dakota. Assistant Attorney General
Diane Best appeared on behalf of the South Dakota Water Board. Thomas Tobin of Aberdeen,
South Dakota appeared on behalf of Intervenors, Allen Heib, Deloris Heib, Dale Mohr and
Raymond Graff. The Board adopted Findings of Fact and Conclusions of Law on May 7, 2008.
Intervenors filed a Notice of Appeal and Statement of Issues on June 11, 2008. |

STATEMENT OF LEGAL ISSUES

1. Whether the Findings of Fact, as adopted by the Board, are substantiated by the
record.



2. Whether the Conclusions of Law, as adopted by the Board, are substantiated by the
Findings of Fact and the record in this case.

3. Whether or not the Board acted reasonably in denying to adopt, as Findings of Fact in
this case, the Findings of Fact that were proposed by the Intervenors.

4. Whether or not the action taken by the Board is consistent with the requirements of
South Dakota Law, and whether the evidence supports its position that the statutory
requirements had been met by the applicant.

5. Whether the Findings of Fact are clearly erroneous and whether or not they are
supported by the evidence introduced at the hearing. (SR 109)

STATEMENT OF FACTS

Harlan Aman filed Application No. 6908-3 (hereinafter the “Application”) for a water
permit for irrigation purposes. (FF1; TR6) Mr. Aman is farming the land and plans to use the
well to irrigate beans, con and wheat from June until September. (TR31) The Application
proposed to appropriate 2.0 cubic feet of water per second (“CFS”) or approximately 900 gallons
per minute from one well proposed to be 110 feet deep. (FF2,4; TR6) The well is to be
completed into the Hillsview Aquifer located in the northeast quarter of the southwest quarter of
Section 34 to irrigate one hundred and sixty (160) acres located in the west half of the southwest
quarter and the south half of the northwest quarter of section 34; all in Township 126 North,
Range 71 West, McPherson County. (FF3; TR6) The well may also be used to irrigate the east
half of the southwest quarter of section 34 which is authorized by Water Right NO. 2893-3.
(FF2,21)

The Hillsview aquifer is a predominantly buried outwash (sand and gravel) in McPherson
County. (FF3; TR6) The aquifer underlies 51,200 acres and contains an estimated 230,000 acre-
feet of recoverable water in storage. (FF3; TR6) In the immediate area of this application, the

aquifer is under water table conditions and appears to be a surficial aquifer. (FF3; TR6)



Although no test well was drilled for this Application, there is sufficient information from
a County Study conducted in 1982 by the South Dakota Geological Survey, other wells in the
area, other irrigation wells, and two observation wells (MP80G and MP80H) that the Water
Rights Program monitors. (FF5; TR7) The observation wells are within two miles of this
proposed well site. (FF5; TR7) Water levels for these wells show good response to climatic
conditions that is rising during wet periods (recharge) and gradually declining water levels
during dry periods. (FF5; TR8, 10) The water level record indicates the aquifer is c>apable of
sustaining additional withdrawals. (FF5) Hydrographs for observation well MP-80H (located
about one-half mile northeast) of this proposed well and hydrographs for MP-80G (located about
1 2 miles northwest) of the proposed well support that the aquifer is capable of sustaining
additional withdrawals. (FF5; TR7) The hydrographs show there is very little annual fluctuation
of the aquifer. (TR7)

There are three existing irrigation wells within one mile of this proposed well. (FF8)
These are Water Rights No. 2893-3 (one well, 76 feet deep, 2.0 cfs, irrigation of 202 acres) and
Water Right No. 2951-3 (one well, 112 feet deep, 1.78 cfs, irrigation of 138 acres) and Water
Rights No. 4129-3 (one well, 70 feet deep, 1.88 crs, irrigation of 272 acres). (FF8; TR8) The
well for No. 2893-3 is located about 1,900 feet northwest of this proposed site, the well for No.
2951-3 is located about one-half mile west of this proposed site and the well for No. 4129-3 is
located about 4,200 feet northwest of this proposed site. (TR8) Two of these wells are owned by
the Aman brothers. (TR8) Mr. Aman believes these wells are all good wells. (TR29) The wells
have been licensed and inspected by the State of South Dakota. (TRS)

Allen Hieb, Delores Hieb, Dale Mohr, and Raymond Groft intervened in this matter and

were opposed to the granting of the application as proposed. (FF11,12,13,15) Allen Heib lives



on a ranch approximately a mile and a half (1 %) to two (2) miles north of the proposed well site.
(FF11; TR41) Allen Heib has wells on his property for domestic use and livestock use. (FF11)
Some of the wells are drilled at a depth of 140 feet. (FF11; TR41) He does not use wells for
irrigation purposes. (TR41) The wells at a depth of 140 feet are good, high producing wells.
(FF11; TR52,53) One of the wells was drilled at a depth of thirty feet. (FF11) This well went dry
in 2006. (FF11; TR50) The well was replaced with a well that was 140 feet deep. (TR46) The
replacement well is a good producing well. (TR52) Delores Hieb, Allen’s mother intervened in
this matter and is opposed to the granting of the application as proposed. (FF12; TR60)

Dale Mohr lives on a ranch one mile east of the proposed well site. (FF13; TR61) Dale
Mohr has drilled three wells on his property. (FF14; TR61) Two of those wells are at a depth of
140 feet. (FF14; TR66) The wells at a depth of 140 feet are working properly. (FF14; TR67)
One of the wells was drilled at a depth of 45 feet. (FF14; TR68) The well at a depth of 40 feet
went dry. (FF14; TR67)

Raymond Graff currently lives in Aberdeen, South Dakota but owns land within
approximately one (1) mile to one mile and one quarter of a mile (1 1/4) from the proposed well
site. (FF15; TR70) Raymond Graff currently has two wells on the property for domestic use and
they are working properly. (FF15; TR74)

The wells that have been replaced by Allen Heib and Dale Morh were 25 to 45 feet deep.
(FF17; TR77) They were replaced during dry years or drought years. (FF17; TR77) The reason
for the replacement of the wells has no relation to the irrigation withdrawals of the existing

wells, but more likely the depth of the wells. (FF17; TR77)



ARGUMENT

A. Standard of Review

Intervenors appeal the Board's Findings of Fact and Conclusions of Law which are
reviewed under the clearly erroneous standard. The decision is to be upheld unless the reviewing
Court is left with a definite and firm conviction that a mistake has been committed. In re Water

Right Claim No. 1927-2

524 N.W.2d 855, 857(SD 1994) (citing Fraser v. Water Rights Commission, 294 NW 2d 784

(SD 1980); Permann v. Dept. of Labor, Unemp. Ins. Div., 411 NW2d 113, 119 (SD 1987)

B. The Findings of Fact and Conclusions of law are properly supported by the record.

Intervenors have alleged that the Findings of Fact and Conclusions of Law are not
substantiated by the record and that the Boards actions are not consistent with the requirements
of South Dakota Law. Specifically, Intervenors allege that there is an inadequate record made as
to whether or not SDCL 46-2A-9 was satisfied. SDCL 46-2A-9 states as follows:

A permit to appropriate water may be issued only if there is reasonable probability that

there is unappropriated water available for the applicant's proposed use, that the proposed

diversion can be developed without unlawful impairment of existing rights and that the

proposed use is a beneficial use and in the public interest.

There was sufficient evidence presented at the hearing on each of the elements contained in
SDCL 46-2A-9.

1. There is a reasonable probability that there is unappropriated water available for the

applicant’s proposed use.

James Goodman, a natural resources engineer and an expert in ground water hydrology,

reviewed the Application and testified at the hearing. (FF6; DENR1) Mr. Goodman had



previously appeared before the South Dakota Water Management Board as an expert. (FF6)
Goodman was the only hydrology expert to testify in this proceeding. (FF6)

James Goodman reviewed the permit application, reviewed the County Study report
conducted by the South Dakota Geological Survey, analyzed the hydrology of the Hillsview
Aquifer, reviewed information obtained from the two state observation wells (MP-80G and MP-
80H) and examined information obtained regarding other nearby irrigation permits. (FF6; TR7)

Mr. Goodman testified the Hillsview aquifer is a predominantly buried outwash (sand
and gravel) in McPherson County. (FF3; TR6) The aquifer underlies 51,200 acres and contains
an estimated 230,000 acre-feet of recoverable water in storage. (FF3; TR6) In the immediate
area of this application, the aquifer is under water table conditions and appears to be a surficial
aquifer. (FF3; TR6)

The two state observation wells are monitored by the Water Rights Program. (FF5; TR7)
The observation wells show that water levels for these wells show good response to climatic
conditions that is rising during wet periods (recharge) and gradually declining water levels
during dry periods. (FF5) The water level record indicates the aquifer is capable of sustaining
additional withdrawals. (FF5) In addition, hydrographs for observation well MP-80H and MP-
80G support that the aquifer is capable of sustaining additional withdrawals. (FF5; TR7) The
hydrographs show there is very little annual fluctuation of the aquifer. (TR7) Since the time the
Department had monitored the well, it is hard to discern any pumping effects from the irrigation
on this particular aquifer. (TR7) The times when the aquifer was lower, coincides with dryer
periods in South Dakota. (TR7, 8) Mr. Goodman was convinced that the water levels mirrored

the climatic conditions and is not due to irrigation. (TR8)
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PRELIMINARY STATEMENT

The administrative Board from which this apbeal is taken is the South Dakota Water
Management Board (“Board”).

There are three sets of parties in this administrative appeal. Appellee Harlan Aman
(“Aman”) sought and received a water permit from the Board. Appellants intervened against
Aman in his hearing before the Board. The Department of Envirﬁnment and Natural Resources,
Water Rights Program (“Water Rights Program”) is also an appellee, having recommended
approval of Aman’s permit application.

Documents in the certified record will be referred to here as “AR,” followed by the
appropriate page number. The transcript of the evidentiary hearing held in this matter will be
referred to as “TR,” followed by the appropriate page number.

JURISDICTIONAL STATEMENT

The Water Rights Program accepts the Appellants’ assertion that jurisdiction is. properly

before this Court. Notice of the Board’s final decision was issued on May 9, 2008. AR 89-106.

The Notice of Appeal was filed on June 11, 2008, pursuant to SDCL 1-26-31.



ISSUE PRESENTED

WHETHER THE BOARD PROPERLY GRANTED AMAN’S APPLICATION
IN LIGHT OF THE FACTUAL EVIDENCE PRESENTED

The Board held that Aman’s application met the standard in SDCL 46-2A-9 and it
therefore granted the permit in question.

STATEMENT OF THE CASE

The Appellants make no allegations of procedural irregularities and the procedure is quite
short.

The appeal involves a new water permit application for irrigation. Aman filed the
application on October 12, 2007. AR 1. The water source for the permit request is the Hillsview
Aaquifer, an aquifer used for irrigation in McPherson County. AR 6-9. |

The Water Rights Program, headed by the Chief Engineer, processed the application as
required by SDCL ch. 46-2A and SDCL ch. 1-26. The Chief Engineer reviewed the application
and recommended approval. AR 10. Publication was made and parties were afforded an
opportunity to intervene. AR 14. Appellants intervened against the application. AR 15-21.

Hearing was held before the Board on March 11, 2008. At the close of the hearing the
Board made an oral determination. TR 88-91. The Board directed the applicant to prepare
written Findings of Fact and Conclusions of Law. TR 91. The applicant filed proposed Findings
of Fact and Conclusions of Law. AR 32-36. The Water Rights Program responded. AR 38-48.
The Appellants filed their objections (AR 51-52) and alternative Findings of Fact and

" Conclusions of Law. AR 53-54

The Board ruled on the Findings of Fact and Conclusions of Law on May 7, 2008. AR

73-88. Final Notice was given on May 9, 2008. AR 89-106.

Notice of Appeal was made on June 11, 2008. AR 107-108.



STATEMENT OF FACTS

The focus of the Appellants’ claims deals with the factual question of whether Aman’s
proposed water use would impair the rights of the Appellants to use water for irrigation and for
their domestic use.

Aman’s permit request was for authority to divert water at the rate of 2.0 cubic feet per
second (cfs) from the Hillsview Aquifer. At the time of hearing the well was not yet drilled.

The permit requested authority to drill the well within a 40 acre parcel located in the
NE1/4SW1/4 of Section 34, 7126N, R71W. (See DENR Exhibit 3, a township map.) Aman and
other irrigators already have irri gation wells in this aquifer. Appellants have wells for domestic |
use in the aquifer and use the water for their livestock. AR 6-9.

At hearing DENR expert witness James Goodman testified regarding water availability
and whether the water permit, if granted, would impair water uses of others. Goodman is a
na‘lcural resources engineer with the Water Rights Program. DENR Exh. 1. Goodman holds a
degree in geological engineering and is an expert in ground water hydrology. DENR Exh. 1. He
has previously appeared before the South Dakota Water Management Board as an expert on
several occasions. DENR Exh. 1. Goodman was the only hydrology expert to testify in this
proceeding.

Goodman analyzed the permit application. He testified that he reviewed a study of the
hydrology of the Hillsview Aquifer that had been conducted in 1982 by the South Dakota
Geological Survey. The 1982 study indicates that there is an estimated 230,000 acre feet of
water in the aquifer and that yields of 500 gpm may be possible. AR 6. The study did not map
the aréa of the aquifer. AR-6. Goodman also analyzed information from two state observation
wells (MP-80G and MP-80H). AR 6, TR 7. The well known as MP-80G is located about one

and one-half miles northwest of the proposed well. TR 7. The well known as MP-80H is located
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about one-half mile to the northeast of the proposed well. TR 7. These observation wells were
drilled by the state in 1980 for the purpose of state use in studying water levels in the area in
question. Water information from these wells has been available since 1980 when the wells were
drilled. AR 8-9. Witness Goodman presented graphs (hydrographs) showing the increases and
decreases in elevations of the oBservation wells. AR 8-9. There is very little annual fluctuation
in the Hillsview Aquifer. TR 7. It is hard to discern any pumping effects from existing
irrigation. TR 7. The observation wells do, however, show general increases over wet periods
such as the 1990°s when it was extremely wet. TR 7, AR 8-9. Since 2001, the water levels have
been gradually going down and that trend mirrors the climatic conditions during that period. TR
8, AR 8-9. Goodman further testified that the water level the DENR is measuring in these
monitoring wells adequately reflects what is going on in the well field. TR 11.

As part of his analysis, Goodman also examined water use data from existing irrigation
wells in tﬁe area. Irrigation questionnaires are submitted each year by irrigators. There are three
existing irrigation rights within a mile to a mile and a half of the proposed well. TR 8. Two are
1900 and 4200 feet from the proposed well site. TR 8-9. The other one is one-half mile west of
the proposed site. TR 11. Goodman testified that he did not expect the proposed use to impair
water use from those irrigation wells.

Goodman also examined information from well logs showing the location, depth and
water level of area wells. These well logs include wells used for domestic purposes as well as
irrigation. TR 12. The logs are filed with the state by well drillers when the wells are drilled, as
required by SDCL 46-6-11. Generally domestic use in rural areas is small and involves
household use and watering for livestock. TR 12. When examining the overall amount of water
available from Hillsview Aquifer, the domestic use was not quantified or considered a large use.

TR 12. Use by other irrigators is a larger use. TR 12.



Based on his review of the extent of the aquifer and the use of the aquifer, witness
Goodman testified that the Hillsview Aquifer is capable of sustaining additional withdrawals
and, further, that interference with other irrigation wells or domestic users is not expected to be a
concern, particularly in light of the distance between the proposed well and other wells. TR 23-
25. The type of aquifer (sand and gravel at water table conditions) would not have a likelihood
of showing immediate adverse effects from irrigation like it would if it was an extension well.
TR 24. Goodman's conclusion was based on his experience and background, as well as the
information pertaining to the irrigation wells and the studies referenced in his report.

Goodman also testified that fluctuation in water levels in the DENR observation wells is
attributable to climatic conditions rather than irrigation. TR 8. DENR observation wells, which
are close to the proposed well site and to Aman’s existing wells, show that fluctuation is much
more attributable to climatic conditions than it is to irrigation.

Appellant Allen Hieb testified regarding his domestic wells in the Hillsview Aquifer and
his experience with drawdown. All the Hieb wells are one and one-half to two miles north of the
proposed Aman well. TR 53. A well that Hieb used for a stock tank in-a pasture went dry in
2006. Hieb’s other wells dropped 25 to 30 feet and Heib attributed the drop in part to various
irrigation pumps in the area. TR 43. Hieb testified that this occurred in 2006, which was also a
“major drought” year. TR 43. There was less than 10 inches of precipitation in McPherson
County in 2006. TR 55. The 25 to 30-feet drop was measured in Hieb’s well in Section 23, one
and one-half miles from the proposed Aman well. TR 44, 54. The well where the 25 to 30-feet
drop was measured was a 140-foot well drilled in 2006. At the time it was drilled, the water
level in the well was 14-feet below the surface according to Hieb. TR 56, according to the
driller’s log it was 34 feet. Exh. 6. The pump was placed at around 75 to 80-feet deep. In other

words, because the pump is at 78 feet, it is placed sufficiently into the well to enable the water
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user to draw water from Hillsview Aquifer even when drought situations (such as that occurring
in 2006) occur. This is the case regardless of whether the static water level measured in 2006
was 34 feet or 14 feet from the surface.

Appellant Mohr lives a mile east of Allen Hieb. Mohr has three wells. TR 61. He
testified that the fine sand in wells makes it impossible to lower the pumps. TR 62. One well is a
bored well and does not produce water at a fast rate. TR 63. He is two miles from the proposed
wells. TR 64. Mohr is in the NE1/4 of Section 23. DENR Exh. 3. The DENR observation
wells are closer than the Mohr and Hieb wells. DENR Exh. 3. o

Ray Graff also testified. He testified that he has a well 40 to 45-feet deep. TR 71. His
dad also had a well that was the same depth. TR 71. One was drilled in 1918; the other was
drilled in the 1930’s. TR 73. He has experienced no problems with his well. TR 74,

The Board found, after considering all the testimony that wells in this area are responsive
to climatic trends, and that based upon expert testimony and the DENR’s observation wells,
nearby irrigation does not result in the fluctuations from irrigation that are claimed by the
Appellants. AR83, Finding of Fact 11.

Further, the Board added a condition to the Aman permit to make sure to protect the prior
rights held by the Appellants. AR 88. The Board required that the permit be‘qualiﬁed so as to
protect nearby domestic wells and oti)er wells which may obtain water from the same aquifer and
which hold priority rights. AR 85-88. The proposed qualification provides that the well owner
(Aman) must control his withdrawals so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water rights. This includes both
existing irrigation rights as well as domestic wells which are not required to be permitted.
Because the rights of the Appellants include prior domestic uses they are protected by this

qualification. The Board then held that the proposed use of the water should be granted since
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there is a reasonable probability that the use would not impair other water uses and, further, that
if such impairment did occur, the other users would be protected by the qualification. AR 85-88.

ARGUMENT

Standard of Review.

This Court’s standard for review of an administrative agency decision is codified at
SDCL 1-26-36. Under this statute, Appellants have the burden of showing that their substantial
rights were prejudiced, and that one of the six violations listed in SDCL 1-26-36 has occurred.

Gratzfeld v. Bomgaars Supply, 391 N.W.2d 200 (S.D. 1986); Ashland v. South Dakota

Department of Labor Unemployment Ins. Div., 321 N.W.2d 103, 105 (S.D. 1982).

In analyzing whether Appellants have met their burden under SDCL 1-26-36, the initial
inquiry is whether the matter is a question of law or one of fact. Questions of law are fully

reviewable. Island v. Department of Corrections, 1996 S.D. 28, 545 N.W.2d 201 (1996). Mixed

questions of fact and law that “require the application of a legal standard” are fully reviewable.

Abid v. Gateway 2000, 1996 S.D. 50, 547 N.W.2d 556. If, however, the issue involves a

uestion of fact or is “essentially factual,” it is reviewed under the “clearly erroneous” standard.
q y y :

Rios v. South Dakota Department of Social Servs., 420 N.W.2d 757 (S.D. 1988). Questions that
are “essentially factual” are those that involve the exercis;e of jud‘gment about the values
underlying legal principles. Id.

The issue here is factual and subject to the “clearly erroneous” standard. As such, the

agency’s determinations are given great weight. Fair v. Nash Finch Co.,2007 S.D. 16, 728

N.W.2d 623. Findings must be reviewed in light of the totality of the evidence in the record.

Matter of Ottertail Power Company, 2008 S.D. 5, N.W.2d 594. Under Ottertail, the Board’s
findings are not to be overturned unless this Court is “definitely and firmly convinced that a

mistake has been made.” Id. at 4 26.



The issue presented here is a question of fact and the “clearly erroneous” standard
applies. Appellants brief discusses the applicable facts and asks the Court to review the evidence
and determine whether enough facts were presented to support the decision. The “clearly
erroneous” standard applies.

Waiver.
Appellees cite no legal authority and appear to be making a factual argument only.

Under Guthmiller v. DOT , 502 N.W.2d 586, 588 (S.D. 1993) Appellees have waived any legal

argument in this case.

In addition, the factual matters recited in Appellees brief do not contain references to the
record and the Court’s holding in Klein v, Klein, 500 N.W.2d 236 (S.D. 1993) should be
applicable. For exémple, Appellant’s Brief, at page 2', states that the decision was based on “the
overall assumptions that the ground water shore line is even and water would always flow to the
well point from other parts of the aquifer.” There is no citation to the record. It appears that
Appellant’s counsel brought this up in closing statement. It is unclear what expert or factual
information Appellant’s rely on to make this statement.

Application of SDCL 46-2A-9.

In the event that the Court rejects the above arguments and considers Appellants’ factuél
argument, the Water Rights Program submits its response below.

In considering the factual evidence pertaining to granting the water permit, the standard
the Board is required to comply with is SDCL 46-2A-9. Under that statute, the Board is required
to consider four factors: (a) whether the proposed use is in the public interest, (b) whether the
public use is a beneficial use, (¢) whether there is a reasonable probability that there is
unappropriated water available for the proposed use, and (d) whether the proposed use would

impair existing rights.



Two of the foregoing criteria appear to be undisputed in this appeal. Those criteria are
the beneficial use and public interest criteria. The Board found, at Findings of Fact 22 and
Conclusion of Law 4, that the use of water for irrigation is a beneficial use of the water. Under
SDCL 46-1-6(3) beneficial use is “any use of water within or outside the state, that is reasonable
and useful and beneficial to the appropriator, and at the same time is consistent with the interest
of the public of this state in the best utilization of water supplies.” The Board found that use of
water for irrigation is beneficial to the irrigator because it increases the capacity to grow crops.
The Board further found that the use of water for irrigation is consistent with the interests of the
public because providing water for growing crops to support the state’s agricultural economy
provides for maximum utilization of water supplies. Id. This meets the beneficial use standard.

The Board also found that the water permit would be in the public interest. | Finding of
Fact 23 and Conclusion of Law 4. The proposed use is in the public interest insofar as it
provides water for irrigation which would, in turn, benefit the general economic development of
the area in question. Id.

Appellants take issue with the Board’s Findings and Conclusions regarding the other two
criteria in SDCL 46-2A-9. Those criteria are: whether there is a reasonable probability that there
is unappropriated water available for the proposéd use and, further, whether the proposed use
would impair existing rights. |

Although Appellants seek to discount the expert testimony of the state, the testimony of
DENR expert Goodman is sound. Goodman has substantial experience in the hydrology field.
Exh. 1 (curriculum vita). The information he reviewed included not only a 1982 study
conducted by the South Dakota geological survey, but also information from monitoring wells
drilled by the state in 1980 in McPherson Couﬁty for the purpose of studying this aquifer.

Goodman reviewed the well levels since 1980 and therefore has information regarding the effect



that climate and irrigation in the area would have on other wells. Goodman stated that the
Hillsview Aquifer is much more response to climate than it is to the amount of irrigation from
the aquifer. TR 8-9.

Although Appellants claim on appeal that the 1982 study was too old, they produced no
evidence at hearing and make no argument on appeal that the age of the study would necessarily
invalidate the study. In other words, there is no issue of test methods that are outdated or factual
information that is now found to be invalid. Ultimately, the 1982 study, supplemented by the
information obtained from state observation wells since 1980 support the Goodman analysis.

Appellants also assert that the state monitoriﬁg wells are not useful for this analysis since
they are too far away from the well sought to be permitted. One of the DENR observation wells
is one-half mile away and the other is one and one-half miles away. TR 7. Both are in the same
aquifer as the proposed application. TR 7. Both are closer to the proposed Aman well than the
wells of the Appellants.

Appellants also assert that there should have been a specific test well constructed at this
particular site to determine whether Aman's proposed well would interfere with other existing
uses. Witness Goodman testified, however, that the two observation wells drilled by the state in
1980 (and measured thereafter) show the characteristics of this aquifer and was sufficient to
evaluate the application, especially when considering that water use from other irrigation wells in
the area was examined as well. TR 7, 9.

Appellants asseﬁ that Goodman simply made guesses. The well has not been drilled yet,
so Goodman did testify that he was guessing as to the exact well depth for installation of the
Aman well, and whether it would be capable of producing water at the anticipated depth. TR 9,

10. In that regard, the Board found that the proposed depth of 110 feet should be sufficient to

10



penetrate the entire aquifer thickness, but until holes are drilled the best location within the 40
acre parcel for a production well is not known. TR 9, 10; AR 80.

As to the hydrology of the aquifer and its water producing characteristics, however,
Goodman did not make guesses. He examined the hydrology of the area, relied on his
knowledge of the climate, examined the South Dakota Geological Survey study, reviewed the
water levels in the state observation wells for a period in excess of 25 years, and examined the
actual use for irrigation as reported by irrigators.

Based on this information, as well as his own 35 years of experience and background in
this field, Goodman concluded that sufficient water in the aquifer would be available to support
Aman's proposed use of water for irrigation. Goodman als§ relied on the same information to
form his opinion that Aman's use of water for irrigation was unlikely to result in impairment of
the Appellants existing rights. |

Appellants point out that the applicant seeks 900 gallons per minute (2 cubic feet per
second). Appellants assert that this rate is in excess of any other well examined and that the
other wells examined were not fair comparisons.' However, the other existing irrigation wells in
this area are comparable as noted by Goodman. TR 12, 13. One of those wells is licensed for
2.0 cfs, one is lic¢nsed for 1.78 cfs, and the third is licensed for 1.78 cfs. AR 6-9. They are
licensed for the same or similar diversion rates.

Further, it should be noted that the water right authorized for the proposed use is for up
to 900 gallons per minute (2 cfs). The 900 gpm is the maximum diversion rate that would be

available for this proposed use. TR 12, 13. Water right applications are filed and processed

! Appeliants brief refers to wells producing water at 500 gpm. The only evidence at hearing regarding 500 gpm
wells was a reference in the Goodman report that the 1982 study projected that the aquifer would be capable of
sustaining wells producing 500 gpm. AR 6. As it turns out, irrigation wells capable of producing in the
neighborhood of 900 gpm ( 2 c¢fs) have now been constructed in this aquifer and they have not caused a discernable
decline in the aquifer. TR 8-9.

11



according to the acreage sought to be irrigated. TR 12, 13. See SDCL 46-5-6 (two acre feet per
acre per year). Once the water rights are granted and allow for the installation of a production
well, the DENR inspects the well, pump and amount of land irrigated. At that point, the DENR
issues a license that reflects the actual use. TR 12, 13. The irrigation wells that are used for
comparison here are ones that are already licensed. TR 12, 13. The proposed use by Aman will
ultimately go through that process, and the diversion rate licensed for the Aman well will be 2
cfsorless. TR 12, 13.

The Appellants are also concerned that the qualification on the permit is not capable of
being enforced. Enforcement was discussed during hearing. TR 13. The qualification clearly
provides that if the proposed use adversely impairs domestic use, the domestic user is entitled the
prior right. See SDCL 46-1-5. Aman would need to shut off his use or otherwise mitigate the
problem so that the domestic use was provided for. TR 13. The DENR would promptly
investigate. TR 16. As pointed out at hearing this system does not hold domestic users harmless
from other causes of diminished water supply, i.e. the domestic users own bad well or failure to
construct their well so tflat it is properly designed to draw water from the aquifer. TR 13. The
water rights law provides that water wells must be "adequate” wells to be afforded priority.
ARSD 74:02:04:20(6). An "adequate” well is one that is constructed into the aquifer at least 20
feet and is sufficient to enable the pump to be lowered at least the 20 feet. TR 17. ARSD
74:02:04:20(6). In other words, some water users may install a pump so that it has the benefit
of having water near the surface with little or no pumping, but they aren't guaranteed that they
are entitled to continue to have this benefit against all other users. To absolutely protect water
uses near the surface would mean that no other use of the water could occur in the area if one
user happened to drill a very shallow well when the water table was particularly high. This

would contravene South Dakota law providing that water should be placed to maximum

12



beneficial use. SDCL 46-1-4. Water users are, however, protected if they have an adequate well
so that they can lower the pump if necessary. TR 17. According to the uncontroverted
testimony of Goodman, the domestic wells in this area are predominately large diameter bored 7
wells with concrete curb casing. TR 18. For these bored wells there are sometimes construction
problems and production problems occur on their own without being caused by other water
users. TR 18.

- Further, domestic users are not guaranteed that an irrigator will cut off his water supply if
the domestic user experiences difficulty with water at such a significant distance from the
irrigation well that there is not a legitimate cause and effect relationship. TR 14.

Although the permit condition was imposed out of an abundance of caution, Goodman
testified that because the Mohr, Hieb, and Graff domestic use was more than one half mile away
from the proposed use, there was unlikely to be interference. Indeed, the Hieb and Mohr wells
are at least one and one half miles away. Further, the type of aquifer involved here (sand and
gravel at Water table conditions) would not have a likelihood of showing an immediate adverse
effect from irrigation as opposed to other aquifers such as artesian aquifers that can show
fluctuation quite quickly. TR 24, |

As noted above, the DENR observation wells are in closer proximity to the proposed
Aman wells than those of the Appellants and the DENR wells better reflect the history of the
specific water conditions in the area where the proposed Aman wells will be loéated. The closer
DENR observation wells will also be more able to measure the extent of drawdown caused the
Aman well at this site, if such drawdown could be measured at the distances claimed by the
Appellants. In the event of unexpected or precipitous levels of drawdown, the state observation
well meésurements should facilitate the enforcement of the conditions imposed in the permit

before such drawdown occurred at the Appellants property further away.

13



SUMMARY
Based on the foregoing arguments and authorities, the Board’s decision should be

afﬁrmed.

Dated this 17th day of November, 2008.

: C?
Y DAt
Diane Best 4
Assistant Attorney General
1302 E. Highway 14, Ste. 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215

ccb_DB_Brief of Appellee Water Rights Prog (br)
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STATE OF SOUTH DAKOTA

COUNTY OF MCPHERSON

IN THE MATTER OF THE
APPLICATION FOR PERMIT TO
APPROPRIATE WATER,

NO. 6908-3, HARLAN AMAN

OFC 605 773 4106

IN CIRCUIT COURT

FIFTH JUDICIAL CIRCUIT

CIV. 08-30

MEMORANDUM DECISION

FACTS E D PROCEDURE
Harlan Aman (Aman) filed an appKcation for a water permit for irrigation with the South

Dakota Water Management Board (The BPard) on October 12, 2007 (Application No. 6908-3).

The permit proposed to0 appropriate 2.0 cupic feet of water per second or approximately 900

gallons per minute from one well propose to be 110 feet deep. The well was to be completed in

the Hillsview Aquifer in McPherson Cougty. The Water Rights Program, through the Chief

Engineer, processed and reviewed the appfication and recommended its approval to The Board.

Publication was made and parties were gi

Moht, Delores Hieb, and Raymond Groft

ﬁ(en the opportunity to intervene. Alan Hieb, Dale

(Intervenors), who own property near the area and

have wells on the aquifer, intervened aga#'tst Aman’s application.

On March 11, 2008, a hearing was held before The Board. At the hearing, James

Goodman, an expert for the South Dakotd Department of Environment and Natural Resources,

Water Rights Program (DENR), testified

the water uses of others. The Board also

kegarding water availability and potential impairment to

heard testimony from Allen Hieb, Dale Mohr, and Ray

Groft. After receiving all of the tcstimoxﬁy, The Board adopted Findings of Fact and Conclusions

! The spelling of Raymond's last name varies thrpughout the documents provided. M. Groft is referred to as Mr.

Graff in some documents.
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of Law and granted the permit on May 7, 4)08. The Board found that there was a reasonable

probability that there is unappropriated wTr available, that the proposed diversion could be
developed without unlawful impairment offexisting rights, the proposed use was beneficial and it
was in the public interest to grant the applﬂ:ation.

Pursuant to SDCL §1-26-31 a NotiL:e of Appeal to this court was filed by Intervenors on

June 11, 2008.

ECISION

SDCL §1-26-36 provides the standard of review of an administrative agency’s decision.

It states:

The court shall give great weight th the findings made and inferences drawn, by
an agency on questions of fact. Thg court may affirm the decision of the agency
or remand the case for further pr ings. The court may reverse or modify the
decision if substantial rights of thelappellant have been prejudiced because the
administrative findings, inferenceq conclusions, or decisions are:

(1) In violation of constitutional or statutory provisions;
(2) In excess of the statutofy authority of the agency;
(3) Made upon unlawful pjocedure;
(4) Affected by other errorof law;

(5) Clearly erroneous in light of the entire evidence in the record; or

(6) Arbitrary or capriciougor characterized by abuse of discretion or
clearly unwarranted exercfse of discretion.

A court shall enter its own findings of fact and conclusions of law or may affirm

the findings and conclusions ent by the agency as part of its judgment. The
circuit court may award costs in the amount and manner specified in chapter 15-

17.

“The standard of review used in adminisfrative agency cases depends on whether the issue

involved is a question of fact, or a questipn of law.” Rios v. South Dakota Dept. of Social

P. 004
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Services, 420 N.W.2d 757, 759 (S.D. 1988} The issues in this appeal involve questions of fact
rather than questions of law. Therefore thejdecision of The Board will be reviewed undex the
clearly erroneous standard and will be upthd unless the court is definitely and firmly convinced

that a2 mistake has been made. In re Otter ¥ail Power Co. ex rel. Big Stone 11, 744 N.W.2d 594,

602 (S.D. 2008); See also Fair v. Nash Firgh Co., 728 N.W.2d 623, 627 (S.D. 2007); Rios, 420
N.W.2d at 759: In re Water Right Claim Np. 1927-2, 524 N.W.2d 855, 857 (S.D. 1994).

As DENR correctly points out, thege is no legal authority cited by Intervenors in support
of any of their contentions, nor is there any citation to the record regarding factual matters.
“Failure to cite authority is waiver of an eot.” Guthmiller v. South Dakota Dept. of
Transp., 502 N.W.2d 586, 589 (S.D. 1993§; See also SDCL 815-26A-60(6). The court could
disregard the arguments of Intervenors bedause the lack of citation amounts to a waiver and the
court would affirm the decision of The B&Id. Moreover, SDCL §15-26A-60(S) requires that
“[e]ach statement of a material fact shall e accompanied by a reference to the record where such
fact appears.” See also Klein v. Kiein, 50? N.W.2d 236, 240 (S.D.1993). This, the Intervenors
have failed to do. However, even if the cqurt examines the factual arguments of Intervenors, it

reaches the same result.

SDCL §46-2A-97 sets out the reqlﬁrements for a permit requesting the appropriation of

water to be approved. There ace essentially four elements within the statute that need to be met
in order for the permit to be approved. Tose elements include: (1) reasonable probability that
there is unappropriated water available fof the proposed use, (2) the proposed diversion can be

developed without lawful impairment of ¢xisting rights, (3) the proposed use is a beneficial use,

2 SDCL §46-2A-9: A permit to appropriate watej may be issued only if there is reasonable probability that there is
unappropriated water available for the applicant’ roposed use, that the proposed diversion can be developed
without unlawful impairment of existing rights ajd that the proposed use is a beneficial use and in the public

interest.

P.00S
P.@d5

e it ST L



I

Rx Date/Tinme JAN-30-2009(FRI) 14:28 605
/| : 173 4106
| JAN-32 2089 14:33 SD ATTY GEN OFC 605 773 4106

and (4) the proposed use is in the public 'u#crest. Intervenors claim that there was inadequate
record made as to whether or not SDCL §46-2A-9 was satisfied. The court does not agree.
DENR provided expert testimony qprough James Goodman (Goodman), a natural
resources engineer, regarding elements (1)}and (2) of SDCL §46-2A-9 as set out above. After
examining the application, a county studyjthe hydrology of the aquifer, information obtained

from two state observation wells, information regarding other nearby irrigation permits, and

relying on his experience and background§ Goodman concluded, after discussing the effects of

the current irrigation wells, that there wasjwater available from the Hillsview Aquifer for the
proposed well. In other words, there wasi reasonable probability that there is unappropriated
water available in the aquifer to support the addition of Aman’s proposed well. Goodman also
determined that the addition of the propo&d well could likely be developed without unlawful

impairment of existing rights. The court jas reviewed the transcript, as well as the evidence

presented to The Board, and believes an gdequate record was made to satisfy these requirements.

Regarding elements (3) and (4) offSDCL §46-2A-9, the court agrees with The Board’s
determination that under SDCL §46-1-6( ), irrigation is a beneficial use of the water. In

addition, the court agrees that using the \#ater for irrigation purposes is in the public interest

. because it provides water needed to supme the crops growing on the land. Therefore, the court

finds that the requirements in SDCL §46; 2A-9 have been satisfied.

Intervenors also argue that no tes{ well was done in this case. While this statement is
true, Goodman explains that even witho+ a test well be is able to evaluate the application by
examining the county study, the other wdlls in the area, other irrigation wells, and the two

observation wells in the area.

3 SDCL 46-1-6(3): “Beneficial use,” any use ch}ater within or outside the state, that is reasonable and useful and
beneficial to the appropriator, and at the same tighe is consistent with the interests of the public of this state in the

best utilization of water supplies
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Next, Intervenors are apparently arguing that the test wells are too far away from the
proposed site to be useful in the examinatipn. Intervenors claim that both test wells are one and
one-half to two miles from the proposed dilling site. However, Goodman testified that one of
the test wells was Jocated one and one-half miles northwest of the proposed site while the other
was located only one-half mile from the site. In addition, it appears from the testimony
provided, that at least one of the test wellgis closer to the proposed site than any of the

Intervenors’ wells. Therefore, it appears that using the test wells in the examination was

appropriate.

Intervenors then argue that there Was no evidence refuting their testimony and that The
Board relied on the “guesses” of Goodmap. While there was no direct evidence explicitly
refuting the testimony of the Intervenors, Goodman did testify as to his belief, based on his
research, experience, and background, regarding the possible reasons for the problems
Intervenors have encountered, The “gueskes” of Goodman regarding the available water as well
as the unlikelihood of impairment of exisJ,ing rights are not guesses. They are supported by the
evidence including Goodman’s cxperien&: and background.

The Intervenors also argue that the studies done by DENR look at withdrawals of 500

. gallons per minute while the applicatioxl:Lfor 900 gallons per minute and therefore, are not good.

comparisons. However, Goodman testified that the other immigation wells in the area are

comparable to the proposed well. In addftion, the record shows that each of these wells is

licensed for between 1.78 cfs and 2.0 cfs}(900 gallons per minute).
Finally, Intervenors argue that th¢ restraints on the granting of the permit provide no
guidance or objective standards or remegy for Intervenors. Goodman adequately testified as to

the procedure that is taken when a probldm is encountered. After the problem is reported, the

P. 007
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DENR will investigate. The person causi.x¥ the problem would be required mitigate the problem

in some way, Intervenors, while not expregsly provided with the steps necessary for a remedy in

605 773 4106

e85 773 4106

the restraints, have been made aware of th¢ procedures that will be taken if a problem occurs,

through the testimony of Goodman.

CONCLUSION

Accordingly, the court finds that tHe decision of The Board is not clearly erroneous and

the Findings of Fact and Conclusions of L#w of The Board are affirmed.

A

Dated this &ay of January, 2@9.

ATTEST:
Ronda L. Geffre, Clerk of Courts

COURT:

ck R. Von Wald
ircuit Judge

,Deputy

By:
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W DEPARTMENT of ENVIRONMENT
REL2IVED and NATURAL RESOURCES

PMB 2020
FEB - 6 2009 JOE FOSS BUILDING
WATER 523 EAST CAPITOL
PROGHaLTS PIERRE, SOUTH DAKOTA 67501-3182
www.state.sd.us/denr

(aeaT Faces, Chear PLacEs

February 4, 2009

The Honorablte Charles Hoffman
South Dakota State Representative -
Capitol Building

500 E. Capitol

Pierre, SD 57501

Dear Representative Hoffman:

My staff and I recently talked to you about Harlan Aman’s water right application in. McPherson .
County. Several neighbors had talked to you about their appeal of the Water Management
Board’s decision to issue the water right to circuit court. Judge Von Wald, Fifth Judicial Circuit,
recently issued his decision in that case. Judge Von Wald affirmed the Board’s decision. A
copy of his decision is enclosed for your use and information. '

If there is anything further you need from us on this matter, please feel free to contact us. Thank .
you again for brining this matter to our attention. :

Steven M. Pirner
Secretary

Enclosure

Cc:  Jason Glodt, Senior Policy Advisor, Governor’s Office
Diane Best, Assistant Attorney General
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ROGRAM Associate:
Lindsey Riter-Rapp

Of Counsel:

February 13, 2009 RoberF D. Hofer

McPherson Clerk of Courts
706 Main Street

PO Box 248

Leola SD 57456

Re: Water Permit Application No. 6908.3 — Harlan Aman (Civ. 08-30)

To Whom It May Concern:

Enclosed please find a Notice of Entry of Order and Certificate of Service which I ask
you file in regards to the above-referenced matter.

Thank you for your assistance in this matter.

RITER, ROGERS, WATTIER &
NORTHRUP, LLP

By:
Margo D. Northrup
MDN/cs

Enclosure

Law Office
Riter, Rogers, Wattier, & Northrup, LLP
Phone: 605-224-5825 * Fax: 605-224-7102 ¢ www.riterlaw.com
319 South Coteau Street ® PO. Box 280 ¢ Pierre, South Dakota 57501-0280
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FEB 12 2009

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT VRS RIGHTS
S()U'l’i'ls_rll;f TA UNITE%(I%?%L SYSTEM
COUNTY OF McPHERSON 5, ) "R FIFTH JUDICIAL CIRCUIT
7
Civil 08-30
IN THE MATTER OF THE ) —Ig
APPLICATION FOR PERMIT )
TO APPROPRIATE WATER NO. ) ORDER
6908.3 HARLAN AMAN )

The Intervenors, Allen Hieb, Delores Hieb, Dale Mohr and Raymond Graff, in the
above-entitled matter, having filed with the Court a Notice of Appeal and Statement of
Issues on June 11, 2008, appealing a decision of the South Dakota Water Management
Board made on the 11" day of March, 2008. The Applicant, Harlan Aman, appeared by
and through attorney, Margo D. Northrup of Riter, Rogers, Wattier & Northrup, LLP, of
Pierre, South Dakota; Assistant Attorney General, Diane Best, appeared on behalf of the
South Dakota Department of Environment and Natural Resources and attorney, Thomas
Tobin of Tonner, Tobin & King, of Aberdeen, South Dakota appeared on behalf of
Intervenors, Allen Hieb, Delores Hieb, Dale Mohr and Raymond Graff and the Court
having considered the Briefs submitted by the parties, and all records and documents on
file herein, and the Court having issued its Memorandum Decision and good cause
appearing therefore,

ORDERED, ADJUDGED AND DECREED that the Court finds that the decision
of the South Dakota Water Management Board is not clearly erroneous and the Findings
of Fact and Concluﬁ':]kls of Law of the Board are affirmed.

Dated this{ \__ day of February, 2009.

BY THE COURT:

‘acl B Uan W"jﬂ

ack R. Von Wald
Circuit Judge

ST 15\‘5 3% OTA

= éut thart
ERR : § :shae {fubg\ a rmctco§y333§3mg'ffé“$§'fh“§
By R RS snme‘hpp a8 on file ig my off:ce*on (‘usdate
" Deputy, . FS U FEB 122
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STATE OF SOUTH DAKOT 7y paora UNIFIED JUDIGIAL SYSTEM IN CIRCUIT COURT

5TH GIRCUIT CLERK OF COURT
COUNTY OF MCPHERSON gy i %?A FIFTH JUDICIAL CIRCUIT
IN THE MATTER OF THE CIV. 08-30
APPLICATION FOR PERMIT TO
APPROPRIATE WATER,
NO. 6908-3, HARLAN AMAN MEMORANDUM DECISION

FACTS AND PROCEDURE

Harlan Aman (Aman) filed an application for a water permit for irrigation with the South
Dakota Water Management Board (The Board) on October 12, 2007 (Application No. 6908-3).
The permit proposed to appropriate 2.0 cubic feet of water per second or approximately 900
gallons per minute from one well proposed to be 110 feet deep. The well was to be completed in
the Hillsview Aquifer in McPherson County. The Water Rights Program, through the Chief
Engineer, processed and reviewed the application and recommended its approval to The Board.
Publication was made and parties were given the opportunity to intervene. Alan Hieb, Dale
Mohr, Delores Hieb, and Raymond Groft! (Intervenors), who own property near the area and
have wells on the aquifer, intervened against Aman’s application.

On March 11, 2008, a hearing was held before The Board. At the hearing, James
Goodman, an expert for the South Dakota Department of Environment and Natural Resources,
Water Rights Program (DENR), testified regarding water availability and potential impairment to
the water uses of others. The Board also heard testimony from Allen Hieb, Dale Mohr, and Ray

Groft. After receiving all of the testimony, The Board adopted Findings of Fact and Conclusions

! The spelling of Raymond’s last name varies throughout the documents provided. Mr. Groft is referred to as Mr.
Graff in some documents.



of Law and granted the permit on May 7, 2008. The Board found that there was a reasonable
probability that there is unappropriated water available, that the proposed diversion could be
developed without unlawful impairment of existing rights, the proposed use was beneficial and it
was in the public interest to grant the application.
Pursuant to SDCL §1-26-31 a Notice of Appeal to this court was filed by Intervenors on
June 11, 2008.
DECISION
SDCL §1-26-36 provides the standard of review of an administrative agency’s decision.
It states:
The court shall give great weight to the findings made and inferences drawn by
an agency on questions of fact. The court may affirm the decision of the agency
or remand the case for further proceedings. The court may reverse or modify the
decision if substantial rights of the appellant have been prejudiced because the
administrative findings, infgrences, conclusions, or decisions are:
(1) In violation of constitutional or statutory provisions;
(2) In excess of the statutory authority of the agency;
(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(5) Clearly erroneous in light of the entire evidence in the record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

A court shall enter its own findings of fact and conclusions of law or may affirm

the findings and conclusions entered by the agency as part of its judgment. The
circuit court may award costs in the amount and manner specified in chapter 15-

17.

“The standard of review used in administrative agency cases depends on whether the issue

involved is a question of fact, or a question of law.” Rios v. South Dakota Dept. of Social



Services, 420 N.W.2d 757, 759 (S.D. 1988). The issues in this appeal involve questions of fact
rather than questions of law. Therefore the decision of The Board will be reviewed under the
clearly erroneous standard and will be upheld unless the court is definitely and firmly convinced
that a mistake has been made. In re Otter Tail Power Co. ex rel. Big Stone II, 744 N.W.2d 594,
602 (S.D. 2008); See also Fair v. Nash Finch Co., 728 N.W.2d 623, 627 (S.D. 2007); Rios, 420
N.W.2d at 759; In re Water Right Claim No. 1927-2, 524 N.W.2d 855, 857 (S.D. 1994).

As DENR correctly points out, there is no legal authority cited by Intervenors in support
of any of their contentions, nor is there any citation to the record regarding factual matters.
“Failure to cite authority is waiver of an argument.” Guthmiller v. South Dakota Dept. of
Transp., 502 N.W.2d 586, 589 (S.D. 1993); See also SDCL §15-26A-60(6). The court could
disregard the arguments of Intervenors because the lack of citation amounts to a waiver and the
court would affirm the decision of The Board. Moreover, SDCL §15-26A-60(5) requires that
“[e]ach statement of a material fact shall be accompanied by a reference to the record where such
fact appears.” See also Klet"n v. Klein, 500 N.W.2d 236, 240 (S.D.1993). This, the Intervenors
have failed to do. However, even if the court examines the factual arguments of Intervenors, it
reaches the same result.

SDCL §46-2A-9” sets out the requirements for a permit requesting the appropriation of
water to be approved. There are essentially four elements within the statute that need to be met
in order for the permit to be approved. Those elements include: (1) reasonable probability that
there is unappropriated water available for the proposed use, (2) the proposed diversion can be

developed without lawful impairment of existing rights, (3) the proposed use is a beneficial use,

2 SDCL §46-2A-9: A permit to appropriate water may be issued only if there is reasonable probability that there is
unappropriated water available for the applicant's proposed use, that the proposed diversion can be developed
without unlawful impairment of existing rights and that the proposed use is a beneficial use and in the public

interest.



and (4) the proposed use is in the public interest. Intervenors claim that there was inadequate
record made as to whether or not SDCL §46-2A-9 was satisfied. The court does not agree.

DENR provided expert testimony through James Goodman (Goodman), a natural
resources engineer, regarding elements (1) and (2) of SDCL §46-2A-9 as set out above. After
examining the application, a county study, the hydrology of the aquifer, information obtained
from two state observation wells, information regarding other nearby irrigation permits, and
relying on his experience and background, Goodman concluded, after discussing the effects of
the current irrigation wells, that there was water available from the Hillsview Aquifer for the
proposed well. In other words, there was a reasonable probability that there is unappropriated
water available in the aquifer to support the addition of Aman’s proposed well. Goodman also
determined that the addition of the proposed well could likely be developed without unlawful
impairment of existing rights. The court has reviewed the transcript, as well as the evidence
presented to The Board, and believes an adequate record was made to satisfy these requirements.

Regarding elements (3) and (4) of SDCL §46-2A-9, the court agrees with The Board’s
determination that under SDCL §46-1-6(3)3, irrigation is a beneficial use of the water. In
addition, the court agrees that using the water for irrigation purposes is in the public interest
because it provides water needed to support the crops growing on the land. Therefore, the court
finds that the requirements in SDCL §46-2A-9 have been satisfied.

Intervenors also argue that no test well was done in this case. While this statement is
true, Goodman explains that even without a test well he is able to evaluate the application by

examining the county study, the other wells in the area, other irrigation wells, and the two

observation wells in the area.

3 SDCL 46-1-6(3): “Beneficial use,” any use of water within or outside the state, that is reasonable and useful and
beneficial to the appropriator, and at the same time is consistent with the interests of the public of this state in the

best utilization of water supplies



Next, Intervenors are apparently arguing that the test wells are too far away from the
proposed site to be useful in the examination. Intervenors claim that both test wells are one and
one-half to two miles from the proposed drilling site. However, Goodman testified that one of
the test wells was located one and one-half miles northwest of the proposed site while the other
was located only one-half mile from the site. In addition, it appears from the testimony
provided, that at least one of the test wells is closer to the proposed site than any of the
Intervenors’ wells. Therefore, it appears that using the test wells in the examination was
appropriate.

Intervenors then argue that there was no evidence refuting their testimony and that The
Board relied on the “guesses” of Goodman. While there was no direct evidence explicitly
refuting the testimony of the Intervenors, Goodman did testify as to his belief, based on his

research, experience, and background, regarding the possible reasons for the problems
Intervenors have encountered. The “guesses” of Goodman regarding the available water as well
as the unlikelihood of impairment of existing rights are not guesses. They are supported by the
evidence including Goodman’s experience and background.

The Intervenors also argue that the studies done by DENR look at withdrawals of 500
gallons per minute while the application is for 900 gallons per minute and therefore, are not good
comparisons. However, Goodman testified that the other irrigation wells in the area are
comparable to the proposed well. In addition, the record shows that each of these wells is
licensed for between 1.78 cfs and 2.0 cfs (900 gallons per minute).

Finally, Intervenors argue that the restraints on the granting of the permit provide no
guidance or objeétive standards or remedy for Intervenors. Goodman adequately testified as to

the procedure that is taken when a problem is encountered. After the problem is reported, the



DENR will investigate. The person causing the problem would be required mitigate the problem
in some way. Intervenors, while not expressly provided with the steps necessary for a remedy in
the restraints, have been made aware of the procedures that will be taken if a problem occurs,
through the testimony of Goodman.
CONCLUSION
Accordingly, the court finds that the decision of The Board is not clearly erroneous and

the Findings of Fact and Conclusions of Law of The Board are affirmed.

L

Dated this £ day of January, 2009.

COURT:

we lie e UMY

ack R. Von Wald
Circuit Judge

ATTEST: _
Ronda L. Geffre, Clerk of Coucts

By: AMLQ,{;__A%MJ/ Deputy
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RECEIVED

FEB 17 2009

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT  WATERRIGHTS

ss PROGRAM
COUNTY OF McPHERSON ) FIFTH JUDICIAL CIRCUIT

CIv08-30

IN THE MATTER OF THE )
APPLICATION FOR PERMIT ) NOTICE OF ENTRY OF ORDER
TO APPROPRIATE WATER NO. )

)

6908.3, HARLAN AMAN

NOTICE IS HEREBY GIVEN that an Order has been signed and filed in the above entitled
action and is now on file in the office of the Clerk of Courts of McPherson County, South Dakota;

That said Order was signed and filed on or about the 11" day of February, 2009 by the
Honorable Jack Von Wald and filed on or about the 12™ day of February, 2009.

DATED this_|> _day of February, 2009.

RITER, ROGERS, WATTIER, &
NORTHRUP, LLP

By:_11 JONOQ D Q@oﬁl

Marq;ov D( orthrup i
A member of said firm

319 S. Coteau - P.O.Box 280
Pierre, SD 57501-0280




Certificate of Service

I, Margo D. Northrup, hereby certify that a true and correct copy of the Notice of
Entry of Order and Order was sent by first class mail on this 13th day of February, 2009 upon:

Department of Environment and Natural Resources
PMB 2020

Joe Foss Building

523 East Capitol Ave

Pierre SD 57501

Diane Best

Attorney General Office
1302 E Hwy 14, #1
Pierre SD 57501

Thomas Tobin
Tonner, Tobin & King
PO Box 1456
Aberdeen SD 57402




W DEPARTMENT of ENVIRONMENT
q and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH BAKOTA 57501-3182

www.state.sd.us/denr

REAT FACES, GREAT PLACES.

MAR 2 7 2383

Harlan Aman
33788 121% St
Hosmer SD 57448

Dear Mr. Aman:

Enclosed is Water Permit No. 6908-3 authorizing construction of your water diversion system and
beneficial use of the water, not exceeding the limits as specified in the Water Permit.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use.
An investigation can then be scheduled so the water license may be issued, thus completing the
acquisition of a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

Sincerely,

Garland Erbele, Chief Engineer
Water Rights Program

(605) 773-3352

enclosures

cc: Margo Northrup, Attorney at Law, PO Box 280, Pierre SD 57501
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SOUTH DAKOTA WATER WELL COMPLETION REPORT X029 ¢4,
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SOUTH DAKOTA WATER WELL COMPLETION REPORTS ¢4
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SOUTH DAKOTA WATER WELL COMPLETION REPORT bl 157 07-92
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- SOUTH DAKOTA WATER WELL COMPLETION REPORT

O

07-92

Location }\/L: Ya p12) | % Sec 3"%’

Twp A Nﬁg i:}f &

Well Dwner:

ﬁm«nﬁ Frethors Fae

Gther infarmation

Coun J ' ' North Business Name:
}ULCPL\FCMVSK)M | [ _ Address: /7’"4"5‘53‘4"(?“} § L{7
Please mark well location with an X" |7 —!_ T _r— — :
' W I | . | wew Los: DEPTH
| X ] FORMATION: FROM | 7O
_ _I_ —_—] S 7 ﬂf'ﬁ So¢ | e | S
Weli-tampletiqn Date | - | oL C/a rel bau«.ﬁ?aéwc\u@f { 38
7-/5-¢F e 1 Mile >1' tlean Coarse sand 38 ;’-jﬁ’gg) \
Coawde Sandd ﬁ'ff’jwaf Lvand] b€ | &
Ili?s?::];n::l;m nearest potential poilution source {septic tank, abdndoned wel, S Co avse ¢ ch_,!ﬁ 7 ém © @[ é)O e}
feed lot, etc. Pﬁ;..@;@&h from _2 ey (/9‘-" (identify source). 5 [U e C fa? e 7 '
PROPOSED USE: _ _ Ziwe Sawed A 7
] Domestic/Stock [ Munibipaf (I Business @ Test Holes C%qlfg ~ el ;f@au{c/ ﬁmpﬁ"!é}g’ _//Zf A2
. E Irrigation O ndustriat - O Institutional [ Maonitoring well ;? /V e C /‘& / Y /g &
METHOD OF DRILLING:
? ‘Z STATIC WATER LEVEL Feet
f goid Q“Mcj #f ZRASA ? if flowing: closed in pressure PSi
CASING DATA: [ Steel Elwmasncﬁ i[l Uthﬁr GPM flowi through inch pips
It other describe MQ%P Lustelle b | Controiled by [ valve [ Reducers [ Other
PIPEWEIGHT DIAMETER FROM _ TO HOLE BIAMETER Reduced Fluwrate GPM
LB/FT - ‘ N FT fT N Can well be compietely shut in?
_LB/FT N T FT IN
_1B/FT “IN FT. C R w | WELL TEST DATA:
] Pumped Describe:
' GROUTING DATA . 3 Bailed
(iégr:,gtﬁzv% _'\lgff ele %%”tgf l!gI:I_t/ga[ ‘f%m fL t" g@ t [ other
' Ib./gal f i . Pumping Level Below Land Surfaie _
Describe grputing procedure 773"“53 A A _ft. After Hrs, pumped GPM
S Dol e Jo Te él/) a £ Lo / © ft. ARter Hrs. pu.mped &PM
SCREEN: 1 Perforated pipe [ Manufactured [ pump installed, pump rate'—_R.EﬁE.n?WGPM
Diameter. ' IN Length FEET | REMARKS MAR » - i '
Material _ R 2 3 2009
. Slot Size SetFrom_______ Feetta Feet - WAEE&’ ‘ggg'rs

WAS A PACKER OR SEAL USED? [T ves - LI NO

if s0, what material?

Bescribe packer{s) and iocatmn‘?

-

&3 DISINFECTION: Was well disinfected vpen completion?
L YES, How:
~ .

> Laboratory sent to for water —NO, Why Not?.

~0 quality analysis

Date:

255

This well was drilled under ficense #

And this report is true and accurate.

Drilling firm _['4&//?/ Ko fﬂ(ﬂ LU}C{{[ !70";

Signatiy /[e of License HM
mabl,u% /f l

Signatufe of Well Owner or Equitable Praperty Holder:

77’/04 Lo s

/,_4%;?, Lie.
o/




lr908-3
DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
@ www,state.sd.us/denr
REAT FACES. CReaTPLACES, January 15, 2016
NOTICE
TO: LESTER & HARLAN AMAN, 33788 121st ST, HOSMER, SD 57448

FROM: Ron Duvall, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2015 Irrigation Questionnaires

Our records indicate your 2015 Imrigation Questionnaires have not been submitted. The request for the
Questionnaires was dated October 23, 2015. The Water Management Board has directed that owners of water
permits who have not submitted the 2015 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 2893-3 should be amended to
require the Questionndire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 2951-3, 2951 A-3, 6908-3 & 6908A-3 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The bearing will be held at Thursday, March 3, 2016 at 9:30 am (Central Time) in the Floyd Matthew

Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL
46-1-12, 46-1-14, 46-2-9, 46-2-11 and 46-2-17. These are contested case hearings pursuant to Chapter 1-26.
According to SDCL 46-1-12, the Board may suspend a permit for a period of up to one year for the first
violation of a permit qualification or up to three years for a second violation, or cancel a permit for a third
violation. Following the hearing, the Water Management Board can:

1. Suspend or cancel Permit No(s) 2951-3, 2951A-3, 6908-3 & 6908A-3 in accordance with applicable
provisions of SDCL 46-1-12;

2. Amend Permit No(s) 2893-3 to require the Irrigation Water Use Questionnaire to be submitted each year;

3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaire(s) is (are) received in this office before the March 3, 2016 hearing you will no longer be in
violation of your permit and your name will be removed from the Board agenda. Enclosed are additional
questionnaire(s) for your use. If you have questions or need assistance, please contact Genny McMath at (605)
773-3352 or email at genny. mcmath@state.sd.us. If you prefer, you can complete the questionnaire online at the
following link: http://denr.sd.gov/iq.aspx

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.



@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.
EREAT FACES. GREAT PLaces enr.sd.gov
February 24, 2016
2951-3
2951A-3
6908-3
6908A-3
Lester & Harlan Aman

33788 121% St
Hosmer SD 57448

Dear Sirs:
I am writing to acknowledge receipt of your 2015 irrigation questionnaires.

You may disregard the January 15, 2016, “Notice” concerning reporting requirements for Water
Right No. 2951-3 and Water Permit Nos. 2951A-3, 6908-3 and 6908A-3. The information was

received in our office prior to the Water Management Board meeting and your name has been
deleted from the agenda.

If you have any questions, please contact me.

Sincerely,

)éﬂ«._, Fre AP TH

Genny McMath

Water Rights Program

(605) 773-3352

email: genny. mcmath@state.sd.us



(9 Y08-3
DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182

@ www.state.sd.us/denr
REAT FACES. GREATPLALES, January 26, 2018
NOTICE
TO: LESTER & HARLAN AMAN, 33788 121st ST; HOSMER, SD 57448

FROM: Ron Duvall, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2017 Irrigation Questionnaires

Our records indicate your 2017 Irrigation Questionnaires have not been submitted. The request for the
Questionnaires was dated October 20, 2017. The Water Management Board has directed that owners of water
permits who have not submitted the 2017 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 2893-3 should be amended to
require the Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 2951-3, 2951A-3, 6908-3 & 6908A-3 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at Wednesday, March 7, 2018 at 10:00 am (Central Time) in the Floyd Matthew

Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL
46-1-12, 46-1-14, 46-2-9, 46-2-11 and 46-2-17. These are contested case hearings pursuant to Chapter 1-26.
According to SDCL 46-1-12, the Board may suspend a permit for a period of up to one year for the first
violation of a permit qualification or up to three years for a second violation, or cancel a permit for a third
violation. Following the hearing, the Water Management Board can:

1. Suspend or cancel Permit No(s) 2951-3, 2951A-3, 6908-3 & 6908A-3 in accordance with applicable
provisions of SDCL 46-1-12;

2. Amend Permit No(s) 2893-3 to require the Irrigation Water Use Questionnaire to be submitted each year;

3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaires are received in this office before the March 7, 2018 hearing you will no longer be in
violation of your permit and your name will be removed from the Board agenda. Enclosed are additional
questionnaires for your use. If you have questions or need assistance, please contact Genny McMath at (605) 773-
3352 or email at genny.memath@state.sd.us. If you prefer, you can complete the questionnaire online at the
following link: http://denr.sd.gov/ig.aspx

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
www.denr.sd.gov

GReaT Facks. GRear PLaces.
February 1, 2018

Harlan or Lester Aman
Aman Brothers

33788 121° St
Hosmer SD 57448

RE: Water Permit/Right Nos. 2893-3, 2951-3, 2951A-3, 6908-3 & 6908A-3

Dear Sirs:

1 am writing to acknowledge receipt of your 2017 irrigation questionnaires.

You may disregard the January 26, 2018, “Notice” concerning reporting requirements for Water
Permit/Right Nos. 2893-3, 2951-3, 2951A-3, 6908-3 & 6908A-3. The information was
received in our office prior to the Water Management Board meeting and your names have been
deleted from the agenda.

If you have any questions, please contact me.

Sincerely,

)ga.,,\ Py PV o' N S
Genny McMath
Water Rights Program

(605) 773-3352
email: genny. mcmath@state.sd.us
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DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
" PMB 2020 .
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
January 25, 2019 www.state.sd.us/denr
NOTICE
TO: LESTER & HARLLAN AMAN, 33788 121st ST, HOSMER, SD 57448

FROM: Ron Duvall, Natural Resources Engineer '
for Jeanne Goodman, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2018 Irrigation Questionnaires

Our records indicate your 2018 Irrigation Questionnaires have not been submitted. The request for the
Questionnaires was dated October 30, 2018. The Water Management Board has directed that owners of water
permits who have not submitted the 2018 Irrigation Questionnaires.be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 2893-3 should be amended to
require the-Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 2951-3, 2951A-3, 6908-3 & 6908A-3 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year,"

The hearing will be held at Wednesday, March 6, 2019 at 10:30 am (Central Time) in the Floyd Matthew

Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL
46-1-12, 46-1-14, 46-2-9, 46-2-11 and 46-2-17. These are contested case hearings pursuant to Chapter 1-26.
According to SDCL 46-1-12, the Board may suspend a permit for a period of up to one year for the first
violation of a permit qualification or up to three years for a second violation, or cancel a permit for a third
violation. Following the hearing, the Water Management Board can:

1. Suspend or cancel Permit No(s) 2951-3, 2951A-3, 6908-3 & 6908A-3 in accordanée wﬂh apphcable
provisions of SDCL 46-1-12;

2. Amend Permit No(s) 2893-3 to require the Irrigation Water Use Questionnaire to be submitted each year;

3. Postpone any action or take no action,

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaires are received in this office before the March 6, 2019 hearing you will no longer be in
violation of your permit and your name will be removed from the Board agenda. Enclosed are, additional
questionnaires for your use. If you have questions or need assistance, please contact Genny McMath at (605) 773-
3352 or email at genny.mcmath@state.sd.us. If you prefer you can complete the questionnaire online at the
following link: http://denr.sd.gov/ig.aspx

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773:3352) to
assure access to the meeting room for the hardicapped or to obtain an interpreter for the hearing impaired.
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE SOUTH DAKQTA 57501-3182
www.denr.sd.gov

January 30, 2019

Lester & Harlan Aman
33788 121% St
Hosmer SD 57448

RE: Water Right/Permit Nos. 2893-3, 2951-3, 2951 A-3, 6908-3 & 6908A-3

Dear Sirs:

I am writing to acknowledge receipt of your 2018 irrigation questionnaires.

You may disregard the January 25, 2019, “Notice” concérm'ng reporting requirements for Water-
Right/Permit Nos. 2893-3, 2951-3, 2951 A-3, 6908-3 & 6908A-3. The information was
received in our office prior to the Water Management Board meeting and your names have been
deleted from the agenda. '

If you have any questions, please contact me.

Sincerely,

Genny McMath

Water Rights Program

(605) 773-3352 :
email: genny. mcmath@state.sd.us
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DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov
January 22, 2021
NOTICE
TO: LESTER & HARLAN AMAN, 33788 121st ST, HOSMER, SD 57448

FROM: Ron Duvall, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2020 Irrigation Questionnaires

Our records indicate your 2020 Irrigation Questionnaires have not been submitted. The request for the
Questionnaires was dated October 23, 2020. The Water Management Board has directed that owners of water
permits who have not submitted the 2020 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 2893-3 should be amended to
require the Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 2951-3, 2951A-3, 6908-3 & 6908A-3 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at Wednesday, March 3, 2021 at 10:00 am (Central Time) in the Floyd Matthew
Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL
46-1-12, 46-1-14, 46-2-9, 46-2-11 and 46-2-17. These are contested case hearings pursuant to Chapter 1-26.
According to SDCL 46-1-12, the Board may suspend a permit for a period of up to one year for the first
violation of a permit qualification or up to three years for a second violation, or cancel a permit for a third
violation. Following the hearing, the Water Management Board can:

1. Suspend or cancel Permit No(s) 2951-3, 2951A-3, 6908-3 & 6908A-3 in accordance with applicable
provisions of SDCL 46-1-12;

2. Amend Permit No(s) 2893-3 to require the Irrigation Water Use Questionnaire to be submitted each year;

3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaires are received in this office before the March 3, 2021 hearing you will no longer be in
violation of your permit and your name will be removed from the Board agenda. Enclosed are additional
questionnaires for your use. If you have questions or need assistance, please contact Genny McMath at (605) 773-
3352 or email at genny.memath@state.sd.us. If you prefer, you can complete the questionnaire online at the
following link: https://denr.sd.gov/iq using this password: QBJDUW

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

February 3, 2021

Lester & Harlan Aman
33778 1215 St
Hosmer SD 57448

RE: Water Right or Permit Nos. 2951-3, 2951A-3, 2893-3, 6908-3 & 6908A-3

Dear Sirs:

I am writing to acknowledge receipt of your 2020 irrigation questionnaires. Jeff Aman called and
completed the forms over the phone with me today.

You may disregard the January 22, 2021, “Notice” concerning reporting requirements for Water Right
or Permit Nos. 2951-3, 2951A-3, 2893-3, 6908-3 & 6908A-3. The information was received in our
office prior to the Water Management Board meeting and your names were deleted from the
agenda.

If you have any questions, please contact me.

Sincerely,

7
Kr

Genny McMath

Water Rights Program

605 773-3352
Genny.mcmath@state.sd.us
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