WATER PERMIT NO. 6403-3

Name of Applicant: Rick Even
Address: 48504 210™ St, Elkton SD 57026 Phone: 542 -Y4p2 )
Amount of Water Claimed: 1.78 cfs Total Acres: 100 acres .

Source of Water Supply: groundwater

Water to be used for: irrigation County: Brooekings
Type of Waste Disposal System:

Location: 2 miles north of Elkton

PRIORITY Date Received: 4-3-2003 Application/License Fee: $275
Corrected Application Received: 4-7-2003 Period of Annual Use: May 1 — October 31
Remarks:

Diversion Point: S ¥2 SE ¥ Sec 33-T110N-R47W

et

Land to be Irrigated: SE Y4 Sec 33-T110N-R47W

%)
"

Depth of Well: 190 feet
Well Driller: : Pullman Drilling \\

Remarks:
Type of Map: aerial
Prepared by: Daniel Cranbois, NRCS

Reviewed and the Number Assigned on: 4-7-03 By: Karen Schlaak

Notice of Hearing - date to intervene:




@004

03728703 FRI 11:37 FAX 6057734068 DENR

FORM 2: Application for i irrigation in South Dakota

{type or print) RECE'VED

Mail to: . {office use only)
Water Rights Program 40\2) - Hydrolog;c Unit I 0 | —I 4] lb?> AP R = 3 2003
S35 Coppol ¢ | Basi S iwy (Ctyec WATER RIGHTS
ggxsr;a %) ;3755;1-3181 Newspaper _E)( soka ,\9\3 (&J‘\ 5)‘(_,— é?%[&t ,,4 5 PROGRAM

Application For Permit To Appropriate Water For Irrigation

Type of Application: New D Vested Right l:] Amendment/Correction to Permit No.
(Use predates Mar 2, 1955)
Description of amendment/correction: (i.e. change diversion point(s), add diversion point(s), change use, etc)

1. Name of Applicant J 0 Phone 4 05 . §YL - ¢0 ]
{check one) Tenant/lessee
Mailiog Address 4 5 S0y 2 0 ST LA sue (s e/ 763,

(Street, RR, or Box and City) * (Zip Code)

2. Amount of water claimed l 1? *CFS or yQa *GPM ***AF  Total Acreage %A

(*Cubic Feet per Second) ~ (**Gallons per Migute)  (***Acre Feet - 50 ge capacity of danvdugout or anmual nse if applicable)

3. Source of water supply /) 0./

4. Location of point of diversion (example - 3 wells in SW1/4 NE1/4 section 12-T104N-R53W) County ﬁ/@() A’ Y44

foccj/\ (e/zfav (7/6'/}5-?% of Sz Trom 33

5. CéoAZty or counnes where water will be used ﬁ/‘ O/f

6. Annual period during which water is to be used AT, / f d ﬂc /. _3\

7. List below each forty acre division, or lot, or fraction theredf and show number of acres to be irrigated in each.
(Attach sheet if more Space is needed)

Land Descnptxon . .- Acres . Land: Description . .« . Acres. ;|

SW 7 of die. g;ééafsza/}f,\zz YT 35 | 4o

Wﬁd’/}vﬁ 331 /0 i 7 35140

_ He Llegfite 37| 770 47 25 |40
.AHAJW SEH ’ <

8. Give a description of the project. (Attach sheet if more space is needed)

STATE OF SQUTH DAKOTA) Attachments: Attach Form 24 if diversion is from a well or dugout, or if storage of water

County of 67/_ 00 A‘, Ny < ) is proposed. Attach map and any other technical information, (see instructions)
I, E )% ( A‘ /én — the applicant, certify that I have is application, have examined the attached
map and that the matters stated are truc and that I intend, and am able 5 complele necesw( construction.
Applicant’s sxgnature Q ey
Subscrxbed and sworn to before me thxs 3 day of 4 veln 2003
U A PAAARASAA AT AMNAPANAAR ;
KATHY McDOUGAL. /)/k\&(
o YR e gt Sl (1 e
g b e C 8,
SOUTH DAKOTA ly commiSS'O“ ‘E‘ﬁﬁi&s" gna

M ARNRAAARAAAAMAAA AN A s 8-5-2004




SOUTH DAKOTA
WATER PERMIT NO. 6403-3 FOR IRRIGATION

Date of first receipt of application April 3, 2003.
Date of return to applicant for corrections, amendments or changes April 3, 2003.
Date of receipt of corrected application April 7, 2003.

The Water Management Board approved Water Permit No. 6403-3 on March 3, 2004 for Rick Even, 48504 210™ St, Elkton
SD 57026 authorizing the construction of the water use system and the placing of water to beneficial use subject to the
following limitations, conditions and qualifications:

L.

By

: B@M@J CM MAY 10 2004

Water Permit No. 6403-3 appropriates 1.78 cubic feet of water per second (cfs) from one well (Rutland Aguifer) 190
feet deep located in the S ¥ SE Y Section 33 to irrigate 100 acres located in the SE Y Section 33; all in T110N-
R47W.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is actually
and beneficially applied for irrigation. The water is to be used during the following described annual period: May 1 —
October 31.

The date from which applicant may claim right is April 3, 2003.

One-fifth of the construction is to be completed on or before September 3, 2006.

All construction is to be completed on or before March 3. 2009.

Water is to be put to beneficial use on or before March 3, 2013.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully impaired by this
appropriation.

QUALIFICATIONS

The well approved under this Permit will be located near domestic wells and other wells which may obtain water
from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not a reduction of
needed water supplies in adequate domestic wells or in adequate wells having prior water rights.

The well authorized by Permit No. 6403-3 shall be constructed by a licensed well driller and construction of the well
and installation of the pump shall comply with Water Management Board Well Construction Rules, Chapter
74:02:04 with the well casing pressure grouted (bottom to top) from the producing formation to the surface pursuant
to Section 74:02:04:28.

Pursuant to SDCL 46-5-6 which allows a greater diversion rate if the method of irrigation, time constraints, or type
of soils so requires, Permit No. 6403-3 authorizes a maximum diversion rate of 1.78 cfs for the irrigation of 100
acres with an annual volume not to exceed 2 acre-feet of water per acre per year.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

WATER MANAGEMENT BOARD

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources




A

Fom24  Supplemental Information
(Complete applicable portions only)
{type or print in ink)

1. Well Information - Proposed Construction

a) Drill Hole Diameter ,;Z[f v Depth / f 0

/
b) CasingType /4”7 /¢ Diameter /4 7 Thickness /}’——
7
©) ScreenType 2[/[. Diameter /4 ¥ Thickness M

£ f .
O GravelPack g Sy % Leaghof Gravel Pack LOfT
4 4

e) Depthto Top of Water Bearing Material / é O /‘ f'

f)  Depth to Water (ground surface to water level) G/ ﬁ

g) Distance to nearest existing domestic well:

On applicants property ‘W— On property owned by others J ? a0 f 7L

2. Wastewater Disposal System Information
a) Type of System (i.e. septic tank, drain field)

b) System Capacity (gallons) Year Constructed

¢) Connected to the City of Sanitary System

3. Dugout Information
a) Surface Dimensions Depth

b) Depth to water (ground surface to water level)

4. Water Storage Dams

If the proposed water use System contains one or more storage dams, please furnish the information requested below
for cach dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their
name and address:

b) Freeboard

¢)  Crest Width

Crest Length

d) Height

—¢ ) Primary Outlet Capacity

Surtaos I:l If pipe, diameter
f)  Secondary Spillway Capacity

x d Spillway Width

g8) X &Y Slope

) Upstream
! N

Downstream

h)  Surface Area of Impoundment
i)  Storage Acre Feet
j)  Drainage Area Above Dam Acres

4-2000




I s et s st A C IR B

LSt e L B S - Si-+4ox SRR BV S 4 R S A e L e vl
RECEIPT
- WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources
Date__ APRIL 3 _ 2003

RECEIVED OF Even's Northfork Farms Inc., 48504 210th St., Elkton SD 57026-8706

The following arnount in fees for services rendered as provided for by law:

Fee for Application for Permit No. ( { L/ O 3 _ 3 ___to Appropriate Water, o construct 225100 e
and to put water to beneficial use

Fee for Application for Permit No. to Appropriate Water for Future use

Fee 1o retain Future Use Permit No. : after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial usc and issuing

3 o Water License No. [I L‘—[O% - 3 50|00
t? F;e for Filing Transfer Form
% “Fee for
li Fee for Issuing New Well Driller’s License No. forC.Y.
- . 3 Fee for Renewal of Well Driller’s License Ne forC.Y.
Fee for Issuing Well Pump Installer’s License No. forC.Y.
<" Fec for Renewal of Well Pump Installer’s Lict’a/r\.'s'e"NQ. for C.Y.

(Any Other Work Provided by Law) o ’ TOTAL 275.00
rnrEaq TYaden Y Sl
No. TMmaommadl By -
: Chief Engineer C{TV‘)







03,31/03 10:13 FAL 8058834534 PULLMAN WeLi, big ' e

PULLMAN DRILLING, INC. - DRILLER’S LOG (605) 883-4632

1-800-451-4884
Rick FEvens Eiktea $0¢ 3-26-03 il Poad #rolf——
JOB NAME LOCATION DATE AIG NO FOREMAN
"i':) DEPTH TIME REMARKS
1 &O -0 l/C/qu/ Clay :
2l Y0 do-3¢ Yeilow g_r&{/<l 30~ 40 Yollows clay ol Sand Shreaks
3| Go FO-42 Yelle (_,:;/ Y2- 60 _Biue C/(L/u w/ iod ks
4 o LO- &Ko Rine (lay
5| /oo S0 - 100 [Plae Clay
s [20 j00 - IS Rlse claly NS— 120 Yellows <lay
| /Y0 j20 - (Y0 Yc//oa./ au w/rodfs 4
ol /40 /Y0~ s Pve L Jbo Yellgey Sand o gra |
8| /80 leo- 186 (Coarse ellow Send dagravel
EM 1§30 - {87 (euric L'/e”aw%rav'»l 157-— /50 Llne C/“V
11
12 ey ot 57"
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13
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19 Fum'.o-(d wl/ arlr by G2,
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P4/94/2093 13:88 1608554240822 RICK EUEN PAGE 81

DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
www.state.sd.us/dent
AEATFACES. GREAT PLAGES. W.state. sd.usider
April 3, 2003
Rick Even RECEIVED
48504 210" st APR -7 2003

Elkton SD 57026
WATER RIGHTS

PROGR
Dear Mr. Even: AM

Thank you for submitting the Application for a Permit to Appropriate Water for imrigation, In order
to complete the application the following is required.

Enclosed is the map submitted with the application. The map must be signed by one of the
following: Registered Land Surveyor, Registered Professional Engineer ox by any other government
employee who normally prepares maps as a part of his assigned duties (i.e. local NRCS office).

Item No. 2 of the application indicates the amount of water claimed to be 800 gallons per minute
(gpm). State Statutes limit diversions to 1 cubic feet of water per second (cfs) for each 70 acres
irrigated. This would mean that you are allowed approximately 640 gpm for the 100 acres to be
jrrigated. We understand that in otder to operate systems such as you are proposing, a greater
diversion rate is required. Please justify in writing your request for a diversion rate greater than the
statutory limit. '

If you have any questions, please contact me.

Sincerely, ﬂ@, dmor\f %ww/af Waes gﬂdya/éécaarw
/W WQBM w/f/\ g, C/l-o/@f ;th /VM/ have

Karen Schlaak

g@t% g{l%;sz Program /5 )»a n § yf /Lﬂwv /d c,/( c)/ ﬁé/ an c!

enclosure )‘}' /S oh /y A /’A‘/ma’ /;(//.ﬂfd
W2, won' 1 mse any  more LW(//LW_

Hen //Mzb/ - bYo 7%/7% ,ﬂ/f// /W WW

ik Guor—




REPORT ON WATER PERMIT NO. 6403-3
For Rick Even
April 24, 2003

Application No. 6403-3 proposes to appropriate 1.78 cfs (800 gpm) from one well
approximately 190 feet deep located in the S % SE % of section 33 to irrigate 100 acres
located in the SE Y of section 33; all in T110N R47W in Brookings County. The
applicant is requesting a diversion rate greater than the statutory limit of one cfs per 70
acres.

AQUIFER - RUTLAND (RUT)

The Rutland is a buried outwash (sand and gravel) which is under confined or artesian
conditions at this site. The aquifer underlies 240 square miles and contains an estimated
400,000 acre-feet of water in storage in Brookings County (Hamilton, 1989). Ground
water is from east to west and the aquifer extends into the Minnesota to the east, into
Deuel County to the north, and into Hamlin County to the south. The aquifer averages
about 15 feet in thickness and this could be a limiting factor to the development of the
aquifer.

A test well log submitted with the application indicates clay from the surface to a depth
of 158 feet where sand and gravel was encountered to a depth of 187 feet. The well had a
static water level of about 50 feet below land surface and was capable of producing about
60 gpm using air to develop.

The Water Rights Program monitors an observation well (BG-78E) completed into the
Rutland aquifer and located about two miles northwest of this site. Water levels for this
well show good response to pumping and to climatic conditions, that is, rising water
levels during wet years (recharge) and declining water levels during dry years. Also, the
water levels fluctuate significantly due to pumping. There are two irrigation wells
located within one mile of this observation well. In general, the water level record
indicates that the aquifer is capable of sustaining additional withdrawals (Water Rights,
2003). A hydrograph for this observation well is included with this report.

REVIEW OF EXISTING WATER PERMITS/RIGHTS

There is one other permitted water user from this aquifer within one mile of this site.

This is water right No. 3047-3, licensed for 1.88 cfs for irrigation, with the well located
about % mile south of the well for this application. Interference will occur. That is,
drawdown created by pumping will extend between the well sites. This is not expected to
be adverse but may require the lowering of pumps in order to maintain the volume of
water needed. There are two other irrigation rights and a three other diversions for dairy
operations or domestic use within a three mile radius of this site.

CONCLUSIONS




Water is available from the Rutland aquifer.

. The aquifer is confined and under artesian conditions at this site. Drawdown will
occur as a result of pumping. The amount of drawdown in the area is significant
as shown by the observation well hydrograph. This additional diversion is not
expected to change the overall pattern of fluctuation in the aquifer. It may
become necessary to install pumps to a greater depth or make other changes in
order to maintain the volume of water needed to both domestic users and
permitted users.

3. The well authorized by this application must be constructed in accordance with

SD Well Construction Standards.
4. The permit requests a diversion rate greater than one cfs per 70 acres. Because of

N

the design of this system it may be necessary to pump at the greater diversion rate.

This is a reasonable request and can be approved.

Q e

James A Goodman
Natural Resources Engineer

BIBLIOGRAPHY

Hamilton, L.J., 1989, Water Resources of Brookings and Kingsbury Counties, South
Dakota, Water Resources Investigations Report 88-4185, USGS, Huron, SD, 57350.

Water Rights, 2003, Unpublished Observation Well Data for Brookings County, SD
DENR, DES, Water Rights Program, Pierre, SD, 57501.
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ﬂ_@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

CREAT FACES. CheaTPuaces

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 6403-3, Rick Even

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water
Rights Program, Department of Environment and Natural Resources concerning Water Permit
Application No. 6403-3, Rick Even, 48504 210™ Street, Elkton SD 57026.

The Chief Engineer is recommending APPROVAL of Application No. 6403-3 because 1) there
is reasonable probability that there is unappropriated water available for the applicant’s proposed
use, 2) the proposed diversion can be developed without unlawful impairment of existing rights,
3) the proposed use is a beneficial use and 4) it is in the public interest with the following
qualifications:

1. The well approved under this Permit will be located near domestic wells and other wells
which may obtain water from the same aquifer. The well owner under this Permit shall
control his withdrawals so there is not a reduction of needed water supplies in adequate
domestic wells or in adequate wells having prior water rights.

2. The well authorized by Permit No. 6403-3 shall be constructed by a licensed well driller
and construction of the well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) from the producing formation to the surface pursuant to
Section 74:02:04:28.

3. Pursuant to SDCL 46-5-6 which allows a greater diversion rate if the method of
irrigation, time constraints, or type of soils so requires, Permit No. 6403-3 authorizes a
maximum diversion rate of 1.78 cfs for the irrigation of 100 acres with an annual volume
not to exceed 2 acre-feet of water per acre per year.

4. This Permit is approved subject to the irrigation water use questionnaire being submitted

each year.

See report on application for additional information.

Do G

Garland Erbele, Chief Engineer
June 16, 2003




Affidavit of Publication

State of South Dakota
sS
County of Brookings

Jessica Johnson of said county, first duly sworn, on oath,
says: That she is the office clerk of THE BROOKINGS
REGISTER, a daily newspaper, printed and published in
the City of Brookings, in said County of Brookings, and
State of South Dakota; that she has full and personal
knowledge of the facts herein stated; that said newspaper
is a legal newspaper and has a bona fide circulation of

at feast two hundred copies of each issue daily; that said
newspaper has been published within the said County of
Brookings and State of South Dakota, for more than one
year prior to the first publication of Exhibit "A," hereto
attached and herein mentioned, and was and is printed
in the office maintained at said place of publication; and _
that the '

~in

Legal 677, 1x, 6/25, 7/2
NOTICE OF

APPLICATION NO. 6403-

3 to Appropriate Water

Notice is given that Rick
Even, 48504 210th, St,
E'kton, SD 57026 has filed
an appliaction for a water
permit to appropriate 1.78
cubic feet of water per sec-
ond (cfs) from one well
(Rytland Aquifer) 190 feet
deep located in the S 1/2 .
SE 1/4 Section 33 to irri- -
gate 100 acres located in
teh SE 1/4 Section 33; all
T110N-R47W. The
applicant is requesting a

* diversion rate greater_than - applicant must be filed by

the statutory limit of 1 ¢f§™

' per 70 acres.

Legal #677: " App # 6403-3~ Appropriate Water”

Brookings and State of South Dakota, for more than one

a printed copy of which, taken from the paper in which the
same was published, is hereto attached marked Exhibit

"A," and is made a part of this affadavit, was published in
said newspaper for 2 times, to-wit:

June 25, 2003

July 2, 2003

said Exhibit "A" inures to the sole benefit fo the publishers of
said newspaper; that no agreement or understanding for the
division thereof has been made with any other person, and
that no part thereof has been agreed to be paid to any
person whomsoever; that the fees charged for the publication
thereof are:

Thirty nine dollars and twenty-four cents $ 39.24 X

Pursuant to SDCL 46-
2A-2, the Chief Engineer
recommends APPROVAL

of Application No. 6304-3 :

because 1) unappropriat- .

ed water is available, 2) -

existing rights will not be
unlawfully impaired, 3) it is
a beneficial use of water,

and 4) it is in the public

interest. In accordance
with SDCL 46-2A-23, the
Chief Engineer will act on
the application, as recom-
mended, unless a petition
is filed opposing the appli-
cation or the applicant files
a pefition contesting the
Chief  Engineer's recom-
mendation. If a petition
opposing the application
or contesting the recom-

_ mendation is filed, then a

hearing will be scheduled
and ~ the = Water
Management Board will -

-consider--the—application.
"Notice of the hearing will

be given to the applicant
and any person filing a
petition.

VA

Subscribed and sworn to before me this 14th

@ay of

July 2003.

7 huiaod b

Notary Public in and for the County of Brookings, South Dakota.
My Commission expires April 27, 2006

e

Exhibit "A"

~ "Any person interested

in opposing or supporting
this application or recom-
mendation must file a writ-
ten petition with BOTH the
applicant and  Chief
Engineer. The applicant
must file a petition if con- .
testing the Chief
Engineer's recommenda-
tion. The Chief Engineer's
address is "Water Rights
Program, Foss Building,
523 E Capitol, Pierre SD .
57501 (605 773-3352)"
and the applicant's mailing
address is given above. A -
petition filed by either an
interested person or the

July 14,2003,

The petition may be
informal, but must include
a statement describing the

° petitioner's interest in the -

application, the petitioner's -
reasons for opposing or
supporting the application,
and the signature and
mailing address of the

- petitioner or the petition-

er's legal counsel, if legal
counsel is obtained.
Contact. Eric Gronlund at
the above Water Rights
Program address ‘o
request copies of informa-
tion pertaining to this
application. Steven M.
Pirner, - Secretary,
Department of
Environment and Natural
Resources.

RECEIVER
JUL 15 2003

PROGRAGTS



Instruction to Newspaper - Publish first Notice on June 25, 2003 with the second publication 7 days later. The
applicant is responsible for payment.

NOTICE OF APPLICATION NO. 6403-3 to Appropriate Water

Notice is given that Rick Even, 48504 210™ St, Elkton SD 57026 has filed an application for a water permit to
appropriate 1.78 cubic feet of water per second (cfs) from one well (Rutland Aquifer) 190 feet deep located in
the S V2 SE Y Section 33 to irrigate 100 acres located in the SE ¥ Section 33; all in T110N-R47W. The
applicant is requesting a diversion rate greater than the statutory limit of 1 cfs per 70 acres.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 6304-3 because
1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is a beneficial use
of water, and 4) it is in the public interest. In accordance with SDCL 46-2A-23, the Chief Engineer will act on
the application, as recommended, unless a petition is filed opposing the application or the applicant files a
petition contesting the Chief Engineer's recommendation. If a petition opposing the application or contesting
the recommendation is filed, then a hearing will be scheduled and the Water Management Board will consider
the application. Notice of the hearing will be given to the applicant and any person filing a petition.

Any person interested in opposing or supporting this application or recommendation must file a written petition
with BOTH the applicant and Chief Engineer. The applicant must file a petition if contesting the Chief
Engineer's reccommendation. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-3352)" and the applicant's mailing address is given above. A petition filed
by either an interested person or the applicant must be filed by July 14, 2003.

The petition may be informal, but must include a statement describing the petitioner's interest in the application
the petitioner's reasons for opposing or supporting the application, and the signature and mailing address of the
petitioner or the petitioner's legal counsel, if legal counsel is obtained. Contact Eric Gronlund at the above
Water Rights Program address to request copies of information pertaining to this application. Steven M. Pirner,
Secretary, Department of Environment and Natural Resources.

e
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and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
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Cier Face. GoearPLaces
June 18, 2003

Brookings Register
PO Box 177
Brookings SD 57006-0177

ATTENTION: Legal Public Notice

Enclosed is a Notice of Hearing on Application No. 6403-3 to Appropriate Water to be published twice. Please publish the
first notice on June 25, 2003 with the second publication 7 days later.

The applicant must verify to you that the notice is to be published, before you make the first publication. Please BILL the
APPLICANT for the cost of publication. The APPLICANT is Rick Even, 48504 210 St., Elkton SD (Ph # 605-542-
4021).

Please send the Water Rights Program the first publication immediately. The publication is checked for accuracy so
any corrections can be made in the second publication. You may use the form below or fax a copy of the first publication.
Any fax should be sent to the attention of Karen Schlaak at (605) 773-4068. Publication errors can invalidate the public
notice.

After the second publication, please send us an affidavit or use the enclosed Proof of Publication form. The applicant
pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication. Delays in
receiving the affidavit can be costly to the applicant.

Sincerely,
Eric Gronlund

Natural Resources Engineer
605 773-3352

enclosures
CUT HERE
TO: Eric Gronlund

Water Rights Program
No. 6403-3 Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of June 18, 2003 enclosing Notice of Hearing to Appropriate Water by Application No. 6403-
3 which was first published in our issue of . ENCLOSED IS A COPY OF THIS FIRST
PUBLICATION.

Name Newspaper




W DEPARTMENT of ENVIRONMENT
| - and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
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NOTE: TO BE SURE OF PUBLICATION ON

THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

CoeaTFes. GReur PLaces

June 18, 2003

Rick Even
48504 210%™ St
Elkton SD 57026

Dear Mr. Even:

Water Permit Application No. 6403-3 for irrigation use has been examined and found to comply with the South
Dakota Water Laws and applicable rules. A notice of hearing has been sent to the Publisher of the Brookings
Register printed at Brookings, SD (Ph # 605-692-6271). You will need to contact the newspaper and authorize
publication of this notice. For your information, a copy of the notice, the recommendation of the Chief
Engineer and a report on the application are enclosed. Please review the notice prior to publication and notify
this office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice of Hearing and to arrange for
payment. Early contact with the paper can eliminate delays. Upon receiving authorization, the publisher has
been instructed to publish your notice once each week for two consecutive weeks with the last publication to
occur twenty days before the board meeting. The newspaper has also been instructed to send us the Proof of
Publication. We must receive Proof of Publication before action can be taken on the application.

Sincerely,

S LS

Eric Gronlund
Natural Resources Engineer
(605) 773-3352

enclosures
NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition

pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.
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June 26, 2003

Maureen Hoogeveen
1403 Main Street
Rock Valley Iowa 51247

Dear Mrs. Hoogeveen:

Please find enclosed the information you requested on the South Dakota water permit
applications filed by Rick Even and Andy Weber.

Sincerely,

Eric Gronlund

Water Rights Program, DENR
(605) 773-3352
eric.gronlund@state.sd.us

enclosure




RECEIVED
JuL 112003

WATER RIGHTS
PROGRAM

PETITION OPPOSING APPLICATION NOS. 6414-3
AND 6403-3 TO APPROPRIATE WATER AND
CONTESTING CHIEF ENGINEER’S RECOMMENDATION

TO WHOM IT MAY CONCERN:

Please be advised that this constitutes our Petition opposing
both Application No. 6414-3 filed by Andy Weber and Application
No. 6403-3 filed by Rick Even to appropriate water and our
Petition contesting the Chief Engineer’s Recommendations
regarding both applications.

The undersigned is the daughter of the Petitioner and legal
counsel for Mary Ellen McGill and the Mary Ellen McGill Trust.
Said Trust is the owner of the following described property:

That part of the E1/2 NE1/4 and the E1/2 NE1/4 North of
Railway in Section 24 and part of the E1/2 of Section 24
South of Railway, ALL in Township 109 North, Range 47

West of the 5th P.M., Lincoln County, MN, and in Brookings
Co., 8D the East 1275.6 feet of Section 22 North of
Railway and the W1/2 NW1l/4 and SW1/4 EXCEPT building site
and Lots 3 and 4 in Section 27, Township 109 North, Range
47 and the SW1/4 of Section 30, Township 109 North, Range
47 all West of the 5th P.M. for a total of 770 acres.

The undersigned further is filing this Petition on behalf of the
said owner’s tenant Harold Asmus as his rights will be impaired.

The Petitioner’s farmland consisting of approximately 770 acres
is located on the South Dakota/Minnesota border and contains a
total of 4 wells. Two of the wells are located in South Dakota.
It appears that these wells are located in the Big Sioux Aquifer
and the well usage will likely not be adversely impacted by the
proposed wells. However, in regard to the north well located on
the Minnesota ground and after researching the same and
contacting both the water rights divisions of the South Dakota
Department of Natural Resources and the Minnesota Department of
Natural Resources, it may be concluded that there is a
reasonable probability that unappropriated water is not




£y

available and the well usage of the Petitioner may be adversely
impacted by the additional two wells in the Rutland Aquifer.

The Petitioner with the assistance of a ground water specialist
in the water rights division of the Minnesota Department of
Natural Resources has determined that the proposed wells are in
a channel formation and therefore the draw downs of those wells
located in the same aquifer will be exaggerated. The
hydrographs included with James Goodman’s recommendations
reflect that there is potential for a draw down of at least 50
to 60 feet as it exists today. It is our understanding that the
draw down of a well in an aquifer such as the Rutland has a
cumulative effect so the potential for very significant draw
downs will exist with the addition of the proposed wells. Due
to the size of our system and the depth of our pump, it is
arguable the pump cannot be lowered to accommodate the
additional draw down. Additional wells will divert the
currently appropriated water. Therefore, unappropriated water
is not available due to the prior rights of the current well
users. Consequently, this will adversely impact the well usage
of the Petitioner.

The exaggerated effect of draw downs caused in a formation such
as the Rutland would extend well beyond the one mile radius
utilized by the Engineer and into Minnesota. It does not appear
that any information regarding the Minnesota wells located
within three miles of the proposed wells were analyzed or
considered in the Engineer’s recommendations. It is the
Petitioner’s opinion that a review of the Minnesota wells and
the effect the proposed wells may have on them would give rise
to sufficient evidence to deny both Applications. The effect of
the neighboring wells outside the radius of the observation
wells regardless of whether they lie in South Dakota or
Minnesota must be analyzed to properly determine whether the
Petitioner’s well usage will be adversely impacted and whether
unappropriated water does exit.

For the above reasons, the undersigned requests that a Hearing
be scheduled in the future which will allow the Petitioner
sufficient time to obtain additional information and data
regarding the Minnesota wells located near the proposed sites
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which may be adversely impacted by the granting of the
applications by both Andy Weber and Rick Even.

The undersigned further requests that at the Hearing the Board
deny the Applications filed by both Andy Weber and Rick Even
based on the evidence provided.

Respec ly submitted on
this l day of July, 2003

)

Maureen McGil HiﬁgeV79n
SBSD# 2306

McGILL & McGILL

1403 Main Street

Rock Valley, IA 51247
Phone (712)476-5411

Fax (712)476-5958

Attorney for Petitioner
Mary Ellen McGill and
Mary Ellen McGill Trust

cc. Andy Weber
Rick Even
Chief Engineer
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July 15,2003
NOTICE
TO: Rick Even Maureen McGill Hoogeveen
48504 210™ St McGill & McGill
Elkton SD 57026 1403 Main Street
Rock Valley IA 51247
FROM: Garland Erbele, Chief Engi
Water Rights Program

SUBJECT: Notice of Hearing on Water Permit Application No. 6403-3, Rick Even

A petition has been submitted regarding Water Permit Application No. 6403-3 filed by Rick Even. The petition
was filed in response to the Notice of Application to appropriate water published June 25 and July 2, 2003 in
the Brookings Register. The petition opposing the application was submitted by Maureen McGill Hoogeveen,
attorney representing Mary Ellen McGill and the Mary Ellen McGill Trust.

As specified in the publication notice, the application proposes to appropriate 1.78 cubic feet of water per
second (cfs) from one well (Rutland Aquifer) 190 feet deep located in the S %2 SE 4 Section 33 to irrigate 100
acres located in the SE ¥ Section 33; all in T110N-R47W.

Ms. Hoogeveen also filed a petition opposing the Application No. 6414-3 filed by Andy Weber. The hearings
on Application Nos. 6403-3 and 6414-3 will be held concurrently.

The Water Management Board will conduct a hearing to consider Application No. 6403-3 at 11:00 AM, on
Wednesday, October 1, 2003, in the Conference Room, Floyd Matthew Training Center, Joe Foss Building, 523
E. Capitol Avenue, Pierre SD 57501. Pursuant to SDCL 46-2-9, 46-2-11, and 46-2A-23, the Board has legal
authority and jurisdiction to conduct this hearing. The hearing time is an estimate and may be delayed due to
prior agenda items. Future notice will be provided to all parties if there is a change in the hearing date or time.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 6403-3 because
1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is a beneficial use
of water, and 4) it is in the public interest. The Chief Engineer's recommendation is not final or binding upon
the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny this
application based on the evidence presented at the public hearing.

The October 1, 2003, hearing date will be automatically delayed for at least 20 days upon written request to the
Chief Engineer from the applicant or any interested person opposing the application. The request for an
automatic delay must be filed by September 19, 2003.
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This hearing may be an adversarial proceeding. Any party of record and/or the applicant have the right to be
represented by a lawyer and may present evidence or cross-examine witnesses according to SDCL 1-26. These
and other due process rights will be forfeited if not exercised. Decisions of the Board may be appealed to the
Circuit Court and State Supreme Court as provided by law.

Notice is further given to persons with disabilities that this hearing is being held in a physically accessible place
and that interpreter services will be provided, upon request, during the hearing. Please notify Eric Gronlund at
(605) 773-3352 by September 19, 2003, if you have any questions about the hearing process or have special
needs for which the department will make arrangements.

This application is made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11,
46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-12, 46-2A-14, 46-2A-15, 46-2A-23; 46-5-1 thru 46-5-11, 46-
5-13 thru 46-5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5-30.4, 46-6-3, 46-6-3. 1, 46-6-6.1, 46-6-10, 46-6-13, 46-6-
14, 46-6-26, 46-5-31; and Board Rules ARSD 74:02:01:01 thru 74:02:01:15.

c: Diane Best, Assistant Attorney General

NOTE: Based on South Dakota Codified Law 1-26-17, 1-26~ 18.3 and 1-26D-10, parties to all administrative
contested cases must receive notice that if the amount in controversy exceeds two thousand five
hundred dollars or if a property right may be terminated, any party may require the use of the Office of
Hearing Examiners by giving notice of the request to the agency, no later than ten days after service of
this notice of hearing. The matter at issue in this case does not, however, meet the criteria and the
applicant and parties do not have the automatic right to a hearing examiner.




CERTIFICATION

I hereby certify that on July 15, 2003 , I have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated
July 15, 2003 regarding Notice of Hearing on Water Permit Application No., 6403-3
addressed as stated below:

Rick Even Maureen McGill Hoogeveen
48504 210" St McGill & McGill
Elkton SD 57026 1403 Main Street

Rock Valley 1A 51247

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, Capitol Building

L LS

Eric Gronlund
Natural Resource Engineer
Water Rights

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this /lr “ day of July, 2003.

HWiun Aetdaake

Karen Schlaak
Notary Public
My Commission expires April 1, 2007
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September 17, 2003
NOTICE
TO: .Andy Weber Maureen McGill Hoogeveen
RR 2 Box 145 McGill & McGill
Elkton SD 57062 1403 Main Street
Rock Valley IA 51247

Rick Even
48504 210" Street

Elkton SD 57026

FROM: Garland Erbele, Chief Enging O)j"y-)
Water Rights Program W

SUBJECT:  Automatic Delay of Hearing on Water Permit Application No. 6414;3, Andy Weber and
Continuance of Hearing on Water Permit Application No. 6403-3, Rick Even

A petition was filed in response to the public notice for Water Permit Application Nos. 6414-3 and 6403-3.
Subsequently, notice was sent to parties scheduling a October 1, 2003 hearing before the Water Management
Board. In response to this notice, Mr. Weber made a formal request for postponement of the October 1% hearing
date on his application. Therefore, the hearing on Weber’s Application No. 6414-3 is automatically delayed
pursuant to SDCL 46-2A-4 and 46-2A-5 and will not be held on October 1, 2003.

Ms. Hoogeveen submitted one petition in response to the public notices opposing both of the Weber and Even
applications. The Chief Engineer is postponing Mr. Even’s application so that testimony on both applications will
be heard concurrently. This decision is based on the fact that the Weber application was filed prior to the Even
application and a Board decision must first be made on the earliest filed application. In addition, the testimony for
the applications is anticipated to be the same. Therefore, the hearing on Even’s Application No. 6403-3 is
continued and will not be held on October 1, 2003.

The hearings to consider Application Nos. 6414-3 and 6403-3 will now be scheduled for the December 3 - 4, 2003,
Water Management Board meeting in Pierre. Future notice of the exact date, time and place of the hearings for
Application Nos. 6414-3 and 6403-3 will be provided to all parties of record.

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General




CERTIFICATION

[ hereby certify that on September 17, 2003 , I have personally deposited with the United
States mail at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice
dated September 17, 2003 regarding Automatic Delay of Hearing on Water Permit
Application # 6414-3 and Continuance of Hearing on Water Permit Application #6403-3
addressed as stated below:

Andy Weber Maureen McGill Hoogeveen
RR 2 Box 145 McGill & McGill
Elkton SD 57062 1403 Main Street

Rock Valley 1A 51247
Rick Even
48504 210" Street

Elkton SD 57026

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, Capitol Building

bo Jodod

Eric Gronlund
Natural Resource Engineer
Water Rights

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Swormn to, before me, this _/ %’M day of September , 2003.

Vi LJettack

Karen Schlaak
Notary Public
My Commission expires April 1, 2007

SCHLAAK &}

u KAREN
NN

; NOTARYPuBLIc N
{% Sstate of South Dakota N

i i,
- P - P




PATRICIA A. CARLSON
Attorney at Law
1801 E. Wells Ave., Suite #1
PO Box 1235
Pierre, South Dakota 57501-1235

* ".Phione: 605-224-5853 . - e A2 005,224-5872

October §, 2003

RECEIVED -
| . OCT - 9 2003
Garland Erbele,.Chief Engineer WATER RIGHTS
~ Dept. Of Environment and Natural Resources ' PROGRAM
- Water Rights Program '
- Foss Building

"" 523 E. Capitol Avenue
Pierre, SD 57501

- Re:  In the matter of Water Permit Application 6414-3 & 6403-3 to
Appropriate Water

Dear Mr Erbele:

o Enclosed for ﬁhng in the above referenced case is my orlgmal Notice of Appearance I will be
substltutmg as counsel for Maureen Hoogeveen who filed the Petition in opposition to these
water permit. apphcatrons 1 will also be acting with a Power of Attorney on behalf of Mary
Ellen McGill and thie Mary Ellen McGill Trust in the above referenced matter. Please forward

any notices regarding this matter to my attention.

~ Cordially,

/g@wﬂ/@%

Patricia Carlson
" PCfjm
- Enclosure - Notice of Appearance

cc:  Mary Ellen McGill
. Maureen-Hoogeveen
.. Andy Weber. . ., . .
_.Rick Even .
Diane Best



RECEIVED
STATE OF SOUTH DAKOTA 0CT .9 2003
BEFORE THE WATER MANAGEMENT BOARD WATER BIOHTS
IN THE MATTER OF THE WATER )
PERMIT APPLICATION #6414-3 & 6403-3 ) NOTICE OF APPEARANCE
TO APPROPRIATE WATER )

TO: ANDY WEBER, RICK EVEN, DIANE BEST, AND GARLAND ERBELE:

Please take notice that I will appear with a Power of Attorney for and on behalf of Mary
Ellen McGill and the Mary Ellen McGill Trust the above-referenced matter who has filed a
Petition Opposing the Applications and Contesting the Chief Engineer’s Recommendations and
do hereby appear for the above named Petitioners.

Dated this 8th day of October, 2003. /
coa/c// &/ééqz,ﬁu

Patricia A. Carlson
Attorney for Petitioners
P.O. Box 1235

Pierre, SD 57501

(605) 224-5853

CERTIFICATE OF SERVICE

Patricia A. Carlson, Attorney at Law, Carlson Law Office, PO Box 1235, Pierre, South
Dakota, certifies that on the 8" day of October, 2003, she mailed a true and correct copy of this
Notice of Appearance to the following:

Andy Weber Rick Even
RR 2, Box 145 48504 210™ St.
Elkton, SD 57062 Elkton, SD 57026

In the Matter of the Water Permit Application 6403-3 and 6414-3 to Appropriate Water
NOTICE OF APPEARANCE

Page 1




Diane Best

Asst. Attorney General
500 E. Capitol

Pierre, SD 57501

Garland Erbele, Chief Engineer

Dept. Of Environment and Natural Resources
Water Rights Program

Foss Bldg.,

523 E. Capitol Ave.

Pierre, SD 57501

Ui D lsstn’

Patricia A. Carlson

In the Matter of the Water Permit Application 6403-3 and 6414-3 to Appropriate Water

NOTICE OF APPEARANCE
Page 2
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" October 16, 2003
GREM FA[:[S Gﬁw PW:[S. www.state.sd.us/denr
NOTICE
TO: Andy Weber Rick Even
RR 2, Box 145 48504 210™ Street
Elkton SD 57062 Elkton SD 57026

Patricia A. Carlson
Attorney for Petitioner
PO Box 1235

Pierre SD 57501-1235

FROM: Garland Erbele, Chief Engineeﬁo)}”
Water Rights Program '

SUBJECT:  Scheduling of the Hearing on Water Right Permit Application Nos. 6403-3 and
6414-3, Rick Even and Andy Weber

Water Permit Application Nos. 6403-3 and 6414-3 were separately filed by Rick Even and Andy
Weber. Each application proposes an appropriation of water from the Rutland Aquifer to irrigate
lands north of Elkton in Brookings County. Maureen McGill Hoogeveen petitioned in opposition to
both applications and requested a hearing before the Water Management Board. A hearing before
the Board was scheduled for October 1, 2003. This October 1, 2003 hearing was automatically
delayed at the request of Andy Weber. The hearing on Mr. Even’s application was subsequently
postponed so that testimony on both applications may be heard concurrently.

The Water Management Board will consider Application Nos. 6403-3 and 6414-3 at 11:00 AM on
December 3, 2003, in the Conference Room, Floyd Matthew Training Center, Joe Foss Building,
523 E. Capitol Ave., Pierre SD. The hearing time is an estimate and may be delayed due to prior

agenda items.

Applicable provisions of the public notices published June 25 and July 2, 2003, in the Brookings
Register and the notice sent to parties on July 15, 2003 will still apply at the December 3, 2003
hearing before the Water Management Board. This hearing may be an adversarial proceeding. Any
party of record has the right to be present and to be represented by a lawyer. These and other due
process rights will be forfeited if they are not exercised. Decisions of the Board may be appealed to
the Circuit Court and State Supreme Court as provided by law.

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General
Maureen McGill Hoogeveen, 1403 Main Street, Rock Valley IA 51247



CERTIFICATION

I hereby certify that on October 16, 2003, I have personally deposited with the United States mail
at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated October
16, 2003, regarding scheduling of the Hearing on Water Right Permit Application Nos. 6403-3
and 6414-3, Andy Weber and Rick Even, addressed as stated below:

Andy Weber Rick Even

RR 2, Box 145 48504 210" Street

Elkton SD 57062 Elkton SD 57026

Patricia A. Carlson Maureen McGill Hoogeveen
Attorney for Petitioner 1403 Main Street

PO Box 1235 Rock Valley IA 51247

Pierre SD 57501-1235

A copy of the Notice was sent Inter-office to:
Diane Best, Assistant Attorney General, Capitol Building

S LS

Eric Gronlund
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )
N
Sworn to, before me, this 90 day of October, 2003.

Vit Sohlaok
Karen Schlaak
Notary Public

My Commission expires April 1, 2007

- am e

. KAREN SCHLAAK &/
T NOTARY PUBLIC N\
y State of South Dakota ™

D e Coiaa e o
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December 9, 2003
NOTICE
TO: Andy Weber Rick Even

RR 2, Box 145 48504 210™ Street
Elkton SD 57062 Elkton SD 57026
Patricia A. Carlson
Attorney for Petitioner
PO Box 1235
Pierre SD 57501-1235

FROM: Garland Erbele, Chief inee
Water Rights Program Q
SUBJECT: Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed John Guhin, the Board’s Attorney, to prepare proposed Findings of
Fact, Conclusions of Law and Final Decisions in the approval of Water Permit Application No. 6403-3 filed by
Rick Even and Water Permit Application No. 6414-3 filed by Andy Weber. The Board will consider adoption
of Findings, Conclusions and Final Decisions at 1:00 PM, on March 3, 2004, in the Floyd Matthew Training
Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre SD. The agenda time is an estimate and may be

delayed due to prior agenda items.

The Board requested that copies of the proposed Findings, Conclusions and Final Decisions be mailed to each
Board member and parties by February 12, 2004. Written objections or comments in support of the proposed
Findings, Conclusions and Final Decisions, or alternative Findings, Conclusions and Final Decisions are to be
mailed to each Board member, the Board attorney (mailing list enclosed) by February 23, 2004.

Oral arguments by parties who timely filed written comments in opposition or support of the proposed Findings,
Conclusions and Final Decisions, or alternative Findings, Conclusions and Final Decisions may be made on
March 3, 2004. The public hearing was completed on December 3, 2003. No additional testimony will be
received on March 3, 2004. '

Enclosure

c: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General
Maureen McGill Hoogeveen, 1403 Main Street, Rock Valley IA 51247



2003/2004 WATER MANAGEMENT BOARD MEMBERS

Francis E. Brink
1214 South Wells Street
Aberdeen, SD 57401-7351

Rodney Freeman, Jr., Vice-Chairman
P.O.Box 176
Huron, SD 57350-0176

Marian Gunderson
811 West 3™
Yankton, SD 57078-3702

BOARD ATTORNEY

John Guhin, Deputy Attorney General
Office of Attorney General

Natural Resources Section

State Capitol Building

Pierre, SD 57501

WATER RIGHTS PROGRAM
Department of Environment and
Natural Resources

Garland Erbele, Chief Engineer
Water Rights Program

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3181

Leo Holzbauer, Chairman
RR 1, Box 170
Wagner, SD 57380-9681

Bernita Loucks
219 42 Street
Rapid City, SD 57702-0240

Dwayne Rollag
320 Lincoln Lane S
Brookings SD 57006-2741

STAFF ATTORNEY

Diane Best

Assistant Attorney General
Office of Attorney General
Natural Resources Section
State Capitol Building
Pierre, SD 57501



CERTIFICATION

I hereby certify that on December 9, 2003, I personally deposited with the United States mail at Pierre, South
Dakota, first class postage, prepaid envelopes containing a Notice dated December 9, 2003, regarding
preparation of findings of fact, conclusions of law and final decisions in the matter of Water Permit Application
No. 6403-3 filed by Rick Even and Water Permit Application No. 6414-3 filed by Andy Weber, addressed as
stated below.

Andy Weber Rick Even

RR 2, Box 145 48504 210™ Street

Elkton SD 57062 Elkton SD 57026

Patricia A. Carlson Maureen McGill Hoogeveen
Attorney for Petitioner 1403 Main Street

PO Box 1235 Rock Valley IA 51247

Pierre SD 57501-1235

A copy of the Notice was sent Inter-office to:

John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General

LS

Eric Gronlund
Natural Resource Engineer
Water Rights Program

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this (0% day of December, 2003.

//[L/Lm Lﬁfﬁ/ddﬁ
Karen Schlaak
Notary Public
My Commission expires Aprll 1, 2007

A-mﬂ_ -

N KAREN SCHLAAK %
G NOTARY PuBLIC Y
4 N

Q’.) State of South Dakota ™ §

WGP g P




RECEIVED

FEB 12 2004
500 East Capitol Avenue
Pierre, South Dekota 57501-5070 W/g_‘gg RIGHTS
LARRY LONG Phone (605) 773-3215 GRAM
FAX (605) 773-4106 MARK BARNETT
ATTORNEY GENERAL www.state.sd.us/atg CHIEF DEPUTY ATTORNEY GENERAL
MEMORANDUM
February 11, 2004
TO: Members of the Water Management Board and Interested
Parties
FROM: John P. Guhin, Attorney for the Water Manageientﬁggzziﬁ;/
RE: Proposed Findings of Fact, Conclusions of Law and Final
Decision, on Water Permit Application No. 6403-3, Rick
Even

Pursuant to the direction of the Board, I am herewith enclosing
proposed Findings of Fact, Conclusions of Law and a Final
Decision in the above-entitled matter.

Please consult the Notice of the Chief Engineer of December 9,
2003, for further information.

JPG/jmm

Enclosure
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF THE )
APPLICATION FOR WATER PERMIT ) FINDINGS OF FACT, CONCLUSIONS
NO. 6403-3, RICK EVEN ) OF LAW AND FINAL DECISION
FINDINGS OF FACT

1. This is an application to appropriate 1.78 cfs
(approximately 800 gpm) from one well approximately 190 feet deep
to irrigate one hundred acres in Brookings County.

2. The Applicant requests a diversion rate greater than
the statutory limit of 1 cfs per seventy acres.

3. The proposed source of the water is the Rutland
aquifer, which is a buried outwash (sand and gravel) aguifer
under confined or artesian conditions at the proposed well site.
The aquifer underlies 240 square miles and contains an estimated
400,000 acre-feet of water in storage in Brookings County.

4. The ground water in this area moves from the east to
the west. The aquifer averages about fifteen feet in thickness.

5. The evidence strongly supports a finding that there is
a reasonable probability that there is water available for this
application. First, a test well log submitted with the
application indicates that there is clay from the surface to the
depth of 158 feet. From 158 feet to 187 feet is a sand and
gravel layer producing water. A well into the sand and gravel
layer had a static watexr level of about fifty feet below land

surface and was capable of producing about sixty gallons per



minute using air to develop. Thus, the water in the well rises
over one hundred feet from the confined aquifer.

6. Furthermore, analysis of a nearby observation well
supports the thesis that there is water available for this
application. The observation well, BG-78E, is monitored by the
Water Rights Program and is completed into the Rutland aquifer.
It is located about two miles northwest of the proposed well
site. The Board's analysis of the hydrograph for BG-78E
indicates good response to pumping and to climatic conditions.
In other words, rising levels occur during wet years (indicating
recharge into the well) and declining water levels occur during
dry years.

7. The hydrograph for BG-78E does indicate significant
fluctuation in water levels due to pumping. Pumping, however,
has never eliminated the artesian head pressure in the
observation well.

8. It is uncontested that the use of water for irrigation
in this area is a beneficial use.

9. The Board finds that the proposed irrigation well is
likely to cause draw down in nearby irrigation and domestic
wells; the extent of draw down will be such that pumps may be
lowered into the well so that the owner of the well may still
obtain all of the water to which he is entitled. There is no
credible evidence in the record that any domestic or irrigation

well owner would be unreasonably affected.



10. The opponent to the grant of the water permit did not
teétify directly but offered testimony by way of a "power of
attorney" granted to a lawyer.

11. The lawyer testified, in the name of her client, that
her client owned certain property which extended into Minnesota
and which could be affected by the grant of the permit.

12. The lawyer testified that the client was already having
problems with two wells and was experiencing a water shortage.
The lawyer explained the theory that, although the client was
located to the east of the proposed well and although the flow of
ground water is from the east to the west, the client would
nonetheless be affected; this is because, in the client's theory,
the client's wells were more shallow than the proposed well to
the west. There was no expert evidence to sustain this counter-
intuitive theory and the Board rejects it.

13. The lawyer who testified in the name of her client was
unable to testify as to how deep her client's wells were, the age
of her client's wells, the pumping capacity of her client's
wells, or whether the wells had been used for irrigation before
1955.

14. The lawyer was also uncertain as to which sections of
land were affected. At one point, the lawyer testified that the
issue involved Section 24. The lawyer at that time testified
that her client had not identified Section 30 as a problem area.
Later in the hearing, after a phone call had apparently been
made, the lawyer testified that the problem was Section 27 which

extends to Section 30.



15. The opponents to the permit did not offer credible
evidence to undermine the testimony of the State's expert,
Mr. Goodman.

16. Pursuant to SDCL 46-5-6, Water Management Board may
allow a diversion greater than 1 cfs for each seventy acres if
the method of irrigation so requires. 1In this case, the
Applicant proposes to use partial circles instead of a full
circle of a pivot. 1In such a case, it is much more efficient to
pump at a greater rate than 1 cfs per acre.

17. The Board has also considered the opponent's request
for an extension of time. The Board notes that the lawyer for
the opponent to the permit attempted to subpoena an employee of
the state of Minnesota who, the opponent believes, may have
knowledge relevant to this matter. About three weeks before the
hearing, Minnesota officials informed the opponents that the
subpoena would not be honored. The lawyer for the opponent
candidly informed the Board that she had no plans to attempt to
procure an alternate expert. The lawyer informed the Board of
her request that (1) the matter be delayed so that (2) employees
of the South Dakota Water Rights Program could contact Minnesota
officials in an attempt to (3) procure information held by
Minnesota related to the present applications.

18. The Board appreciates the sincerity and clarity of the
request by the lawyer for the opponent. Nonetheless, the Board
finds that an extension of time would not be appropriate. First,
it is unknown whether the Minnesota employee actually has

relevant information. Second, there is no testimony as to



whether all avenues were explored with regard to obtaining the
testimony of the Minnesota employee. It may have been possible,
as it is in South Dakota, to priVately contract with the
Minnesota employee. It is also possible that the subpoena could
have been enforced had appropriate judicial relief been sought.
Third, even if the Minnesota employee could not have been
utilized, the Board takes judicial notice that there are water
rights experts available in South Dakota with appropriate
expertise who could be hired by the opponent to conduct an
investigation, and testify, if appropriate. Fourth, the Board
takes notice that it is true in virtually all cases that more
research and more investigation could be done; if delays were
granted in all such cases, the Board would be unable to dispose
of matters in the time periods contemplated in statute.
CONCLUSIONS COF LAW

1. The Board has jurisdiction of this matter.

2. There is a reasonable probability that there is
unappropriated water available for the Applicant's proposed use,
as set out more fully by the Findings above.

3. The proposed diversion can be developed without
unlawful impairment of existing rights, as set forth more in
detail in the Findings above.

4. The proposed use for irrigation is a beneficial use.

5. The proposed use is in the public interest. In coming
to this conclusion, the Board has carefully considered the
evidence to determine whether there is likely to be an affect on

surrounding landowners' wells, whether adequate or not. It has



weighed this evidence against the benefits which can be obtained
from allowing irrigation. As a likelihood a benefit is great,
and because the evidence of harm is minimal, the grant of this
permit would be in the public interest.

6. In coming to the foregoing conclusions, the Board has
fully recognized its right and responsibility to extend
protection to the use of water in the state of Minnesota. The
Board specifically recognizes its responsibility to weigh the
evidence of the effect of the proposed use in South Dakota on
Minnesota uses to the same extent as it would weigh the effect on
South Dakota uses. As noted, however, the Board has found no
credible evidence of any effect on any use of water in Minnesota.

7. The Board allowed a lawyer to testify as to what her
client would have testified as a "attorney in fact." Such
evidence cannot be regarded as any more persuasive, however, than
evidence given by affidavit. In either case, the person who has
actual knowledge of the evidence is not before the Board nor is
he or she available for cross-examination. The Board did not
have an occasion to determine whether it would have allowed the
"attorney in fact" testimony if an objection had been made
because no objection was made. The Board leaves this issue for
another day.

8. It would be contrary to the public interest to grant an
extension of time in this case.

FINAL DECISION
The Application for Water Permit No. 6403-3 is GRANTED with

the following qualifications:



1. The well approved under this Permit will be located
near domestic wells and other wells which may obtain water from
the same aquifer. The well owner under this Permit shall control
his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having
prior water rights.

2. The well authorized by Permit No. 6403-3 shall be
constructed by a licensed well driller and construction of the
well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with
the well casing pressure grouted (bottom to top) from the
producing formation to the surface pursuant to Section
74:02:04:28.

3. Pursuant to SDCL 46-5-6 which allows a greater
diversion rate if the method of irrigation, time constraints, or
type of soils so requires, Permit No. 6403-3 authorizes a maximum
diversion rate of 1.78 cfs for the irrigation of one hundred
acres with an annual volume not to exceed two acre-feet of water
per acre per year.

4. This Permit is approved subject to the irrigation water
use guestionnaire being submitted each year.

Dated this day of , 2004.

BY THE BOARD

Chairman

pld.jpg (Findings of Fact Permit No. 6403-3.) (jmm)



STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE )
APPLICATION FOR WATER PERMIT ) CERTIFICATE OF SERVICE
NO. 6403-3, RICK EVEN )

The undersigned hereby certifies that true and correct
copies of proposed Findings of Fact, Conclusions of Law and Final

Decision In the Matter of the Application for Water Permit

No. 6403-3, Rick Even were served upon each of the following by

enclosing the same in envelopes with first class postage, prepaid

and affixed thereto, and depositing said envelopes in the United
v

States mail, at Pierre, South Dakota, on this f‘ day of

February, 2004:

Francis E. Brink
1214 South Wells Street
Aberdeen, 8D 57401-7351

Leo Holzbauer, Chairman
RR1, Box 170
Wagner, SD 57380-9681

Rodney Freeman, Jr.
P.O. Box 176
Huron, SD 57350-0176

Andy Weber
RR 2, Box 145
Elkton, SD 57062

Patricia A. Carlson
Attorney at Law

P.O. Box 1235

Pierre, SD 57501-1235

Marian Gunderson
811 West 3rd Street
Yankton, 8D 57078-3702

Bernita Loucks
219 42nd Street
Rapid City, SD 57702-0240

Dwayne Rollag
320 Lincoln Lane, South
Brookings, 8D 57006-2741

Rick Even
48504 210th Street
Elkton, SD 57026

Maureen McGill Hoogeveen
1403 Main Street
Rock Valley, IA 51247
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By interoffice to:

Garland Erbele,

Water Rights Program
Department of Environment and

Natural Resources

Foss Building

523 East Capitol
SD 57501

Pierre,
By hand delivery to:

Diane Best

Chief Engineer

Assistant Attorney General
500 East Capitol Avenue

Pierre, SD 57501

Guhin
Attorney General

500 East Capitol Avenue

Pierre, South Dakota 57501-5070
Telephone: (605) 773-3215
Assistant Attorney General

pld.jpg (Certificate of Service Rick Even) {jmm)



RECEIVED

FEB 18 2004
% WATER RIGHTS
e PROGRAM
OFFICE OF ATTORNEY GENERAL
500 East Capitol Avenue
Pierre, South Dakota 57501-5070
Phone (605) 773-3215
LARRY LONG FAX (605) 773-4106 MARK BARNETT
ATTORNEY GENERAL www.state.sd.us/atg CHIEF DEPUTY ATTORNEY GENERAL
MEMORANDUM
February 17, 2004
TO: Members of the Water Management Board and Interested
Parties
FROM: Diane Best, Attorney for Department of ronment and
Natural Resources, Water Rights Program
RE: Proposed Findings of Fact, Conclusions of Law and Final
Decision on Water Permit Application No. 6403-3, Rick

Even

The Department of Environment and Natural Resources, Water Rights
Program, has reviewed the February 12, 2004, proposed Findings of
Fact, Conclusions of Law and Final Decision in the above-
referenced matter. The DENR has no alternative findings or
objections. Accordingly, the DENR urges adoption of the proposed
document at its March 3, 2004, meeting.

DB/ jmm




STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE
APPLICATION FOR WATER PERMIT

6403-3, RICK EVEN

The undersigned hereby certifies t
copies of Memorandum dated February 17,

the Application for Water Permit No.

CERTIFICATE OF SERVICE

hat true and correct

2004, In the Matter of

6403-3, Rick Even were

Pierre,

served upon each of the followin

envelopes with first class postage,

Francis E. Brink
1214 South Wells Street
Aberdeen, SD 57401-7351

Leo Holzbauer, Chairman
RR1, Box 170
Wagner, SD 57380-9681

Rodney Freeman, Jr.
P.O. Box 176
Huron, SD 57350-0176

Andy Weber
RR 2, Box 145
Elkton, SD 57062

pPatricia A. Carlson
Attorney at Law

P.0O. Box 1235

Pierre, SD 57501-1235

g by enclosing the same in
prepaid and affixed thereto,
and depositing said envelopes in the United States mail, at

south Dakota, on this / ~—day of February, 2004 :

Marian Gunderson
811 West 3rd Street
Yankton, SD 57078-3702

Bernita Loucks
219 42nd Street
Rapid City, SD 57702-0240

Dwayne Rollag
320 Lincoln Lane, South
Brookings, SD 57006-2741

Rick Even
48504 210th Street
Elkton, SD 57026

Maureen McGill Hoogeveen
1403 Main Street
Rock Valley, IA 51247




By interoffice to:

Garland Erbele, Chief Engineer

Water Rights Program

Department of Environment and
Natural Resources

Foss Building

523 East Capitol

Pierre, SD 57501

By hand delivery to:

John P. Guhin

Deputy Attorney General
500 East Capitol Avenue
Pierre, SD 57501

Diane Best

Assistant Attorney General

500 East Capitol Avenue

Pierre, South Dakota 57501-5070
Telephone: (605) 773-3215
Assistant Attorney General
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STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE ) OBJECTIONS TO PROPOSED
APPLICATION FOR WATER PERMIT ) FINDINGS OF FACT, CONCLUSIONS
NO. 6403-3, RICK EVEN ) OF LAW AND FINAL DECISION

COMES NOW Patricia A. Carlson, Attorney at Law and with Power of Attorney for and
on behalf of Mary Ellen McGill and Mary Ellen McGill Trust and files the following objections to
the proposed Finding of Fact, Conclusions of Law and Final Decision in the above-referenced
case:

1. Petitioner objects to Finding of Fact No. 1, 4, and 5 on the grounds that while the

test results may support a finding that adequate water may be available in the
Rutland aquifer to support the proposed 190' well of the applicant in addition to
those existing at present, there is insufficient water available to allow this petitioner
to draw from existing 110" wells on the Minnesota side of the same aquifer. This
petitioner understands that the proposed wells are in a channel formation, and that
therefore the draw down to those wells located in the same aquifer will be
exaggerated. While the proposed well is 190", the McGill wells and pumps are at
110" which is the maximum depth accessible as testified to during the hearing
Petitioner further bases her objections upon the fact that while the flow of the
ground water is from east to west as set forth in Finding of Fact 4, this flow is a
feeder into the Red River basin which flows from south to north and pulls an

exaggerated amount from the Rutland Aquifer at times.
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Petitioner objects to the finding that there is strong evidence of a reasonable
probability of available water for this application, inasmuch as no consideration or
testing has been done on the wells on the Minnesota side of the aquifer to
determine whether they would be adversely affected. If this is not a concern
because the current applicants are from South Dakota, Minnesota could take the
same position in future applications to aquifers which cross state lines.

Petitioner objects to Finding of Fact 7. Current test results indicate that a
significant fluctuation in water level occurs due to pumping, but that artesian head
pressure has not been eliminated in the observation well during such pumping. No
testing has been done to wells on the Minnesota side of the aquifer, nor have
Minnesota testing results been obtained, to determine whether pressure in a
similarly situated artesian observation well would maintain the requisite pressure
on that side of the aquifer.

Petitioner objects to Finding of Fact 9 in that this Petitioner cannot lower pumps
any deeper in its wells on the Minnesota side of the South Dakota/Minnesota land
owned by Petitioner.

Petitioner objects to Finding of Fact 14. Petitioner clearly established in its
original Petitioner that it had four wells, two of which were situated on the Big
Sioux Aquifer and permitted in the State of South Dakota, and two which were
located on the Minnesota side of the Rutland aquifer. This evidence was reiterated
at the time of the hearing, and the Assistant Attorney General, Diane Best,
challenged the right of the Petitioner to even irrigate on the South Dakota side of

the border without an additional permit. She went so far as to have the matter




Ar

investigated during the recess, implying that the Petitioner was operating illegally.
Later, this Petitioner received a letter from DENR indicating that the irrigation
over the South Dakota border was so de minimis as to not require such a permit.
Petitioner introduced exhibits of the platted areas showing the locations of the
affected land/water masses.
Petitioner objects to Finding of Fact 17 and 18. Inasmuch as the state of South
Dakota chooses to base its permitting process solely upon test results obtained
from test sites within South Dakota borders for aquifers that not only cross state
lines, but also from which Minnesota is issuing permits for other irrigation wells, it
would seem incumbent upon the state engineer to submit findings from both states’
to give the board a complete picture. Further, since public employees of the state
of Minnesota need not honor a civil subpoena to appear before a South Dakota
Administrative tribunal, it places an untenable burden on one private landowner to
obtain engineering results from both sides of the border to justify a further
investigation. Petitioner requested additional time to obtain such information, but
the cost is prohibitive to one landowner.

CONCLUSIONS OF LAW
Petitioner objects to Conclusion of Law 2. Insufficient testing of the full aquifer
has been done to determine the detrimental impact on existing licensed wells.
Even though the Petitioner has Minnesota permits on these wells, and according to
correspondence from DENR is not required to have a South Dakota permit after

all, availability of water cannot be accurately determined from the limited testing

conducted.




2. Petitioner objects to Conclusion of Law 6. The administrative board cannot
recognize a responsibility to extend protection to the use of water in the state of
Minnesota absent and findings from that state. If the responsibility is recognized
and accepted, the facts must be obtained to justify the action taken.
FINAL DECISION
Petitioner objects to the issuance of Water Permit No. 6403-3 without further factual
finding by the state engineer.

Dated this 23 day of February, 2004

Patricia A. Carlson

Attorney for Mary Ellen McGill and the
Mary Ellen McGill Trust

PO Box 1235

Pierre, South Dakota 57501

(605) 224-5853
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STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE )
APPLICATION FOR WATER PERMIT ) CERTIFICATE OF SERVICE
NO. 6403-3, RICK EVEN )

The undersigned hereby certifies that true and correct copies of the Objections To

Findings, In_the Matter of the Application for Water Permit No. 6403-3, Rick Even were served

upon each of the following by enclosing the same in envelopes with first class postage, prepaid
and affixed thereto, and depositing said envelopes in the United States mail, at Pierre, South

Dakota, on this 23™ Day of February, 2004:

Francis E. Brink
1214 South Wells Street
Aberdeen, SD 57401-7351

Leo Holzbauer, Chairman
RR 1, Box 170
Wagner, Sd 57380-9681

Rodney Freeman, Jr.
P.O.Box 176
Huron, SD 57350-0176

Andy Weber
RR 2, Box 145
Elkton, SD 57062

Maureen McGill Hoogeveen
1403 Main Street
Rock Valley, 1A 51247

Marian Gunderson
811 West 3" Street
Yannkton, SD 57078-3702

Bernita Loucks
219 42" Street
Rapid City, Sd 57702-2040

Dwayne Rollag
320 Lincoln Lane, South
Brookings, SD 57006-2741

Rick Even
48504 210" Street
Elkton, SD 57026




By hand delivery to:

Diane Best

Assistant Attorney General
500 East Capitol Ave
Pierre, SD 57501-5070

Garland Erbele, Chief Engineer Water Rights Program
Dept of Environment & Natural Resources

‘ Foss Building, 523 East Capitol

| Pierre, SD 57501

John P. Guhin

Deputy Attorney General
500 East Capitol Ave
Pierre, SD 57501

g

Patricia A. Carlson

Attorney at Law

1802 E. Wells, Suite 1

P.O. Box 1235

Pierre, South Dakota 57501-1235
605-224-5853
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
BOARD ATTORNEY'S RESPONSE

TO OBJECTIONS TO PROPOSED
FINDINGS OF FACT,

IN THE MATTER OF THE
APPLICATION FOR WATER
PERMIT NO. 6404-3, RICK

EVEN CONCLUSIONS OF LAW AND
FINAL DECISION
Objection No. 1. Reject. First, Petitioner states an

objection to proposed Findings of Fact No. 1, 4 and 5. ©None of
the facts set out in Findings 1, 4 and 5 are, however, actually
contested. Second, there is no credible evidence supporting the
assertion that drawdown to wells on the Minnesota side of the
border will be "exaggerated!“ Likewise, there is no credible
evidence to support the hydrologic theory thaﬁ the flow of ground
water is a "feeder into the Red River basin” which "pulls an
exaggerated amount from the Rutland Aquifer at times."

Objection No. 2. Reject. Analysis of two nearby observation

wells yields strong evidence of the reasonable probability of
water being available. State boundaries do not affect the
boundaries of aquifers nor do state boundaries affect the
performance of agquifers. No scientifically sound reason was set

forth to require testing on the Minnesota side of the border.

Objection No. 3. Reject. See response to Objection No. 2.
Objection No. 4. Reject. Proposed Finding of Fact No. 9 does

not state that this particular Petitioner can or cannot lower her
pumps any deeper into her wells but that, to the extent that

there are drawdowns with regard to well owners who do not have




pumps fully lowered into the wells, they will be able to do so.
The Board further finds that Petitioner's evidence as to tﬁe
workings of her well system cannot be relied upon because there
was no testimony as to the age of the wells, the pumping capacity
of the wells, or their condition. The Board finds that the
condition of a well can greatly affect its ability to pump water
which is available. Without better evidence of the condition of
the opponent's wells, the opponent is poorly situated to make a
claim with regard to a lack of water.

Objection No. 5. Reject. The facts set out in Finding of Fact

No. 14 are those reflected in the record of testimony taken
before the Board. The Board cannot consider a letter received by
Petitioner after hearing because it has not been offered into
evidence.

Objection No. 6. Reject. As set out above, the hydrologic

evidence indicates that there is a reasonable probability that
water is available for the proposed application. Furthermore, a
party opposing the issuance of a water right assumes certain
burdens to produce evidence. The onus for failing to produce
such evidence falls upon the opponent, not upon the Water Rights
Program which produced adequate evidence that water was available
for the proposed application.

Objection to Conclusion of Law No. 2. Reject. The Board

concludes that there has been sufficient testing of the aquifer
to adjudge the condition of the aquifer on the Minnesota side of

the border. Agquifers are not configured around state boundaries



and the opponent has failed to establish a scientifically based

need for a further test in Minnesota.

Objection to Conclusion of Law No. 6. Reject. Proposed

Conclusion of Law No. 6 correctly states the law and the Board
did carry out its responsibility as set out in proposed
Conclusion of Law No. 6.

Dated this 7“7rLday of February, 2004.

Depu Attorney General
500 East Capitol

Pierre, 8D 57501-5070
Telephone: (605) 773-3215

pld.jpg Water Application No. 6404-3 (dp)
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and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

(o P Goemr s ©
March 18, 2004

NOTICE

TO: Rick Even Patricia A. Carlson
48504 210" Street Attorney for Petitioner
Elkton SD 57062 PO Box 1235

Pierre SD 57501-1235

FROM: Garland Erbele, Chief Enginee

Water Rights Program | i /})—’/

SUBJECT:  Adoption of Findings of Fact, Conrcidsions of Law and Final Decision

This is to notify you that the Final Decision, including Findings of Fact and Conclusions of Law, were adopted
March 3, 2004, by the Water Management Board approving Water Permit No. 6403-3. A copy of the signed
Findings of Fact, Conclusions of Law and Final Decision is enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of appeal of
the Board’s decision must be filed within thirty days of this notice and be in accordance with procedures
established in SDCL 1-26-31.

Enclosure
c: John Guhin, Deputy Attorney General

Diane Best, Assistant Attorney General
Maureen McGill Hoogeveen, 1403 Main Street, Rock Valley IA 51247




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF THE ) .
APPLICATION FOR WATER PERMIT ) FINDINGS OF FACT, CONCLUSIONS
NO. 6403-3, RICK EVEN ) OF LAW AND FINAL DECISION
FINDINGS OF FACT

1. This is an application to appropriate 1.78 cfs
(appfoximately 800 gpm) from one well approximately 190 feet deep
to irrigate one hundred acres in Brookings County.

2. The Applicant requests a diversion rate greater than
the statutory limit of 1 cfs per seventy acres.

3. The proposed source of the water is the Rutland
aquifer, which is a buried outwash (sand and gravel) aquifer
under confined or artesian conditions at the proposed well site.
The aquifer underlies 240 square miles and contains an estimated
400,000 acre-feet of water in storage in Brookings County.

4. The ground water in this area moves from the east to
the west. The aquifer averages about fifteen feet in thickness.

5. The evidence strongly supports a finding that there is
a reasonable probability that there is water available for this
application. First, a test well log submitted with the
application indicates that there is clay from the surface to the
depth of 158 feet. From 158 feet to 187 feet is a sand and
gravel layer producing water. A well into the sand and gravel
layer had a static water level of about fifty feet below land

surface and was capable of producing about sixty gallons per




minute using air to develop. Thus, the water in the well rises
over one hundred feet from the confined aquifer.

6. Furthermore, analysis of a nearby observation well
supports the thesis that there is water available for this
application. The observation well, BG-78E, is monitored by the
Water Rights Program and is completed into the Rutland aquifer.
It is located about two miles northwest of the proposed well
site.‘ The Board's analysis of the hydrograph for BG-78E
indicates good response to pumping and to climatic conditions.
In other words, rising levels occur during wet years (indicating
recharge into the well) and declining water levels occur during
dry years.

7. The hydrograph for BG-78E does indicate significant
fluctuation in water levels due to pumping. Pumping, however,
has never eliminated the artesian head pressure in the
observation well.

8. It is uncontested that the use of water for irrigation
in this area is a beneficial use.

9. The Board finds that the proposed irrigation well is
likely to cause draw down in nearby irrigation and domestic
wells; the extent of draw down will be such that pumps may need
to be lowered into the well so that the owner of the well may
still obtain all of the water to which he is entitled. There is
no credible evidence in the record that any domestic or

irrigation well owner would be unreasonably affected.




10. The opponent to the grant of the water permit did not
testify directly but offered testimony by way of a "power of
attorney" granted to a lawyer.

11. The lawyer testified, in the name of her client, that
her client owned certain property which extended into Minnesota
and which could be affected by the grant of the permit.

12. The lawyer testified that the client was already having
probléms with two wells and was experiencing a water shortage.
The lawyer explained the theory that, although the client was
located to the east of the proposed well and although the flow of
ground water is from the east to the west, the c¢lient would
nonetheless be affected; this is because, in the client's theory,
the client's wells were more shallow than the proposed well to
the west. There was no expert evidence to sustain this counter-
intuitive theory and the Board rejects it.

13. The lawyer who testified in the name of her client was
unable to testify as to how deep her client's wells were, the age
of her client's wells, the pumping capacity of her client's
wells, or whether the wells had been used for irrigation before
1955. |

14. The lawyer was also uncertain as to which sections of
land were affected. At one point, the lawyer testified that the
issue involved Section 24. The lawyer at that time testified
that her client had not identified Section 30 as a problem area.
Later in the hearing, after a phone call had apparently been
made, the lawyer testified that the problem was Section 27 which

extends to Section 30.




15. The opponents to the permit did not offer credible
evidence to undermine the testimony of the State's expert,
Mr. Goodman.

16. Pursuant to SDCL 46-5-6, Water Managemént Board may
allow a diversion greater than 1 cfs for each seventy acres if
the method of irrigation so requires. In this case, the
Applicant proposes to use partial circles instead of a full
circlé of a pivot. 1In such a case, it is much more efficient to
pump at a greater rate than 1 cfs per acre.

17. The Board has also considered the opponent's request
for an extension of time. The Board notes that the lawyer for
the opponent to the permit attempted to subpoena an employee of
the state of Minnesota who, the opponent believes, may have
knowledge relevant to this matter. About three weeks before the
hearing, Minnesota officials informed the opponents that the
subpoena would not be honored. The lawyer for the opponent
candidly informed the Board that she had no plans to attempt to
procure an alternate expert. The lawyer informed the Board of
her request that (1) the matter be delayed so that (2) employees
of the South Dakota Water Rights Program could contact Minnesota
officials in an attempt to (3) procure information held by
Minnesota related to the present applications.

18. The Board appreciates the sincerity and clarity of the
request by the lawyer for the opponent. Nonetheless, the Board
finds that an extension of time would not be appropriate. First,
it is unknown whether the Minnesota employee actually has

relevant information. Second, there is no testimony as to




»

whether all avenues were explored with regard to obtaining the
testimony of the Minnesota employee. It may have been possible,
as it is in South Dakota, to privately contract with the
Minnesota employee. It is also possible that the subpoena could
have been enforced had appropriate judicial relief been sought.
Third, even if the Minnesota employee could not have been
utilized, the Board takes judicial notice that there are water
righté experts available in South Dakota with appropriate
expertise who could be hired by the opponent to conduct an
investigation, and testify, if appropriate. Fourth, the Board
takes notice that it is true in virtually all cases that more
research and more investigation could be done; if delays were
granted in all such cases, the Board would be unable to dispose
of matters in the time periods contemplated in statute.
CONCLUSIONS OF LAW

1. The Board has jurisdiction of this matter.

2. There is a reasonable probability that there is
unappropriated water available for the Applicant's proposed use,
as set out more fully by the Findings above.

3. The proposed diversion can be developed without
unlawful impairment of existing rights, as set forth more in
detail in the Findings above.

4. The proposed use for irrigation is a beneficial use.

5. The proposed use is in the public interest. In coming
to this conclusion, the Board has carefully considered the
evidence to determine whether there is likely to be an affect on

surrounding landowners' wells, whether adequate or not. It has




weighed this evidence against the benefits which can be obtained
from allowing irrigation. As a likelihood a benefit is great,
and because the evidence of harm is minimal, the grant of this
permit would be in the public interest.

6. In coming to the foregoing conclusions, the Board has
fully recognized its right and responsibility to extend
protection to the use of water in the state of Minnesota. The
Board-specifically recognizes its responsibility to weigh the
evidence of the effect of the proposed use in South Dakota on
Minnesota uses to the same extent as it would weigh the effect on
South Dakota uses. As noted, however, the Board has found no
credible evidence of any effect on any use of water in Minnesota.

7. The Board allowed a lawyer to testify as to what her
client would have testified as a "attorney in fact.” Such
evidence cannot be regarded as any more persuasive, however, than
evidence given by affidavit. 1In either case, the person who has
actual knowledge of the evidence is not before the Board nor is
he or she available for cross-examination. The Board did not
have an occasion to determine whether it would have allowed the
"attorney in fact" testimony if an objection had been made
because no objection was made. The Board leaves this issue for
another day.

8. It would be contrary to the public interest to grant an
extension of time in this case.

FINAL DECISION
The Application for Water Permit No. 6403-3 is GRANTED with

the following qualifications:




1. The well approved under this Permit will be located
near domestic wells and other wells which may obtain water from
the same agquifer. The well owner under this Permit shall control
his withdrawals so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having
prior water rights.

2. The well authorized by Permit No. 6403-3 shall be
const?ucted by a licensed well driller and construction of the
well and installation of the pump shall comply with Water
Management Board Well Construction Rules, Chapter 74:02:04 with
the well casing pressure grouted (bottom to top) from the
producing formation to the surface pursuant to Section
74:02:04:28.

3. Pursuant to SDCL 46-5-6 which allows a greater
diversion rate if the method of irrigation, time constraints, or
type of soils so requires, Permit No. 6403-3 authorizes a maximum
diversion rate of 1.78 cfs for the ifrigation of one hundred
acres with an annual volume not to exceed two acre-feet of water
per acre per year.

4. This Permit is approved subject to the irrigation water

use questionnaire being submitted each year.

pated this [z day of Monet ~ . 2004.

BY THE BOARD
@{;&CM/W

Léo Holzblued, Chairman

pld.jpg (Findings of Fact Permit No. 6403-3.) (jmm)




CERTIFICATION

[ hereby certify that on March 18, 2004, I personally deposited with the United States mail at Pierre, South
Dakota, first class postage, prepaid envelopes containing a Notice dated March 18, 2004, regarding adoption of
findings of fact, conclusions of law and final decision in the matter of Water Permit Application No. 6403-3,
Rick Even, addressed as stated below.

Rick Even

48504 210™ Street

Elkton SD 57062

Patricia A. Carlson Maureen McGill Hoogeveen
Attorney for Petitioner 1403 Main Street

PO Box 1235 Rock Valley IA 51247

Pierre SD 57501-1235

A copy of the Notice was sent Inter-office to:

John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General

S Lok

Eric Gronlund
Natural Resource Engineer
Water Rights Program

STATE OF SOUTH DAKOTA . )
) SS
COUNTY OF HUGHES )

v
Sworn to, before me, this (7 7 day of March, 2004.

M JIhLaate
Karen Schlaak

Notary Public
My Commission expires April 1, 2007

\s KAREN SCHLAAK |
;Q‘S NOTARY PUBLIC
:% State of South Dakota \{§

- N g o




W DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www state.sd.us/denr

GREATFACES, GREAT PLACES.
MAY 10 2004

Rick Even
48504 210%™ St
Elkton SD 57026

Dear Mr. Even:

Enclosed is Water Permit No. 6403-3 authorizing construction of your water diversion system and
beneficial use of the water, not exceeding the limits as specified in the Water Permit.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use.
An investigation can then be scheduled so the water license may be issued, thus completing the
acquisition of a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

Sincerely,

Garland Erbele, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures



Form 10 é?éu?*é

NOTICE OF COMPLETION OF WORKS AND
APPLICATION OF WATER TO BENEFICIAL USE

Date % -b-O L(
TO: Water Rights Program, DENR
523 E. Capitol
Pierre, SD 57501-3181 | RECEIVED
AUG 10 2004
FROM: ?ICK [ UEA(J - Z)’wugus [Dnzrnsorn Fagms Tnc W%EORG?E“TS
name
A8504  Q/nrH ST
(address)
Lixon D 59096 5 549-404
(city, state, zip) (phone)

I have completed the construction of the water use system and I have put the water to beneficial use

to the maximum extent it is going to be used.

Water Permit No. d: HQ 3- 3 states that the water use system is to be constructed by

-

K .
3-32.H9 , and water is to be put to beneficial uses by ~-¥=40¢ 3-3-/3.
(date) (date)
The water use system was completed on Q. Y04
(date)
Applying the water to beneficial use was completed on R-5-004
(date)

You may schedule an investigation so that the water license may be issued.

(signature)

7-98
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SD EForm - 1621 V1 S ¢ 03-5
SOUTH DAKOTA WATER WELL COMPLETION REPORT 11-02
locaton SE % SE % Sec 33 Twp 110 Rg 47 | Well Owner Rick Evens
Business Name:
County North Address: 48504 210th St ,
Brookings | | City, State, zp:  Elkton SD' 57026
| [
A S (S R :
| | WELL LOG: DEPTH
ol el W : : : £ FORMATION FROM TO
ease mark we
location with an “X” | I Yellow Clay w/ Rocks 0 10
| _{ U _{_ —_ Yellow Clay w/ Small Sand Streak 10 30
Well Completion Date | IJ( Yellow Clay 30 35
: . : Blue Cla 35 105
5/19/2004 2y
] J« 1 Mile ____" Yellow Clay 105 138
) , , Yellow Sand 138 145
Distance to nearest potential pollution source (Septic tank, abandoned well, feed lot, etc.)
In Pasture | Blue Clay 145 155
? ft. fi identi
il (dentify source) Coarse Yellow Sand 155 183
PROPOSED USE:
Domestic/Stock D Municipal I:] Business D Test Holes
Irrigation D industrial D Institutional D Monitoring well STATIC WATER LEVEL ;‘a FEET
METHOD OF DRILLING: ‘ tf flowing: closed in pressure PSI
Reverse GPM flow through Inch pipe
' Controlledby [_|vave [ JReducers [_]Other
CASING DATA: [ steel Plastic [ Jotner ‘
) Reduced flow rate GPM
If other describe v -
PIPEWEIGHT DAMETER ~ FROM 7O HOLE DIAMETER Can well be completely shutin?
26.0 LT 16.00 v 0.0fr  67.0Fr 24.00 w
40.0 LeFT 16.00in _ 67.0FT1 167.0 FT 24.00 i~ | WELLTEST DATA:
LB/FT IN FT FT - IN Describe:
GROUTING DATA:
Grout Type No. of Sacks  Grout Weight From To
~ement Lb/gal 0.0 Ft 20.0 rt Pumping Level Below Land 507
, Lbial ft ” umping Level Below Land Surface
Describe grouting procedure Ft.Aer __ Hrs. pumped GPM
Ft. After Hrs. pumped GPM
If pump installed, pump rate: GPM
SCREEN: [__] Perforated pipe Manufactured
Diameter . 16.00 Inches  Length A 15.0 Feet REMARKS
‘Material  Stainless Steel .
Slot Size 060 - setFrom  167.0 Feetto 182.0 Feet
Other information
This well was drilled under i # 44
WAS A PACKER OR SEAL USED? Yes  [_No s WellWas died underioense 0
If so, what material? Pea Rock And this report is true and accurate.
Describe packer(s) and location Dling frm: ~ Pullman Well Drilling Inc. DA
Gravel Packed , : Signature of License Repjesentative: " siveb
DISINFECTION: Was well disinfected upon completion? . 0 CT - n
[V]ves,How?  Pellets /44, % ! 2004
T
Lab sample sent to for [INo, why Not? % SignatLTr[e of Well Owner or Equitable Property Holder: WL ERRIGHTS

water quality analysis

1

[
P

H

PROGRAM

32529

Date:




Form 12

Permit No. 6403-3

Sioux River - Water District

Report of Examination of Works and/or Application of Water to Beneficial Use
TO: Chief Engineer, Water Rights Program, DENR, Foss Bldg., Pierre, SD 57501

I have this day, August 22, 2006, made a thorough examination of the water use system constructed by Rick Even
of 48504 210" St., Elkton, SD 57206 holder of Permit No. 6403-3, bearing the priority of April 3, 2003
authorizing the diversion of 1.78 cu. ft. per second of the waters of the Rutland Aquifer for Irrigation purposes, in

Brookings County.

Inspection contact & relationship Rick Even (542-4021)
to permit holder, if applicable:

A. Works used to divert the water:
Well Information:

1) Well Drilling Firm: Pullman Well Drilling Inc.
2) No. of Wells 1

3) Depth(s) 183 feet

4) Well log is available Y

Casing:

1) Diameter 16 inches
2) Length 167 feet

3) Type Plastic
Screen:

1) Type Stainless Steel
2) Length 15 feet

3) Static water level 50 feet
Pump:

1) Make Flow Serve
2) Model 121KS

3) Size 8inch

4) Capacity 800 GPM



Report of Examination of Works
Permit No. 6403-3
Motor:
1) Make John Deere
2) Model No. 4045TF150
3) Horsepower rating 100 hp

B. Works used to apply water to beneficial use:
Center pivot:

1) Make Valley

2) Number of towers 7

3) EndgunY

4) High or low pressure High
Chemigation Equipment:

1) Does chemigate N

C. Compliance with Permit Requirements:
1) Permit qualifications being abided by Y

2) lrrigation Questionnaires checked to determine if permit owner started irrigation by the end of
~ construction period Y
3) Exceptions to compliance are: None

The system is in Good condition with the point(s) of diversion located as follows: Approximately 25 feet north
and 1315 west of the SE corner of Section 33-T110N-R47W (N 44.28251, W _-96.47158). The works are
capable of diverting and conveying to the place of use 1.78 cu. ft. per second of water which is to be used for
Irrigation purposes. Water has been put to beneficial use to the maximum extent as follows:

Section 33-T110N-R47TW
NW Y SE Y4 - 7 acres
NE % SE Y - 34 acres
SW % SE Y - 25 acres
SE % SE Y4 - 34 acres
comprising a total of 100 acres of land and the license should be issued for 1.78 cfs.

All structures, wells and lands on map Y

Comments or other permit(s) associated with the project:

A

Mike DeFea
Natural Resources Project Engineer Date report completed: June 12,2007
DENR, Water Rights Program



Rick Even

48504 210th St
Elkton, SD 57026
542-4021

Water Permit No. 6403-3

Section 33-T110N-R47W’

Mike DeFea

Natural Resources Engineer
DENR, Water Rights Program
June 12, 2007

Prolecang South Dascta’s Tomoerow _ Today




%@ DEPARTMENT of ENVIRONMENT
- and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

CREAT e GReAT PLACES wiww.state. sd.us/denr
AUG 0 3 2007
6403-3
Rich Even
48504 210™ st

Elkton SD 57206
Dear Mr. Even:

Enclosed is Water License No. 6403-3. This is the final water right document completing your process of
obtaining a Water Right. Also, included with your license is a map prepared by the staff engineer who
conducted the investigation.

For your information SDCL 46-6-27 requires that if the owner of an existing well, such as the well
authorized by Water Right No. 6403-3, constructs a replacement well and does not plan to use the old well,
the old well is considered abandoned and must be plugged. Also, any well that is being used or is not
considered abandoned must be valved and controlled, if flowing, or sealed and capped so that no leaking
occurs either underground or at the surface.

As long as you use the water beneficially, as stated in the Water License, the State Water Laws provide that
you have a continuing right to use the water. If you have any questions, please contact our office.

Sincerely,

Garland Erbele, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA
WATER LICENSE NO. 6403-3

(1) Rich Even, 48504 210" St, Elkton SD 57206 made Application No. 6403-3, April 3, 2003 for a water permit to
divert 1.78 cubic feet of water per second from groundwater (one well), Brookings County, South Dakota for
irrigation purposes. Permit No. 6403-3, with a priority date of April 3, 2003 was approved March 3, 2004 and issued
to the applicant for diversion of water with construction of the described water supply system to be completed on or
before March 3, 2009 and for the application to beneficial use of water on or before March 3, 2013.

The permit holder submitted a Notice of Completion of Works and Application of Water to Beneficial Use on
August 10, 2004. The Notice stated the diversion system was completed on August 4, 2004 and the water placed to
beneficial use on August 5, 2004.

(2) The water supply system has been completed and water applied to beneficial use in accordance with South
Dakota State Law. Pursuant to South Dakota Codified Law 46-5-30.1, the holder and/or owner of Water Right No.
6403-3 is issued a license, bearing a priority date of April 3. 2003 to appropriate 1.78 cubic feet of water per second
from groundwater (one well) to irrigate 100 acres.

The diversion point is located: approximately 25 feet north and 1,315 feet west of the southeast corner of Section 33-
T110N-R47W (SE % SE Y4). The acres authorized for irrigation are as follows:

Section 33-T110N-R47W NW ¥4 SE Y 7 acres
NE % SE Y4 34 acres
SW % SE V4 25 acres
SE Y SE Y 34 acres
Total 100 acres

(3) This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Permit No.
6403-3 including the following now applicable qualifications:

»  The well approved under this Permit will be located near domestic wells and other wells which may obtain
water from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not a
reduction of needed water supplies in adequate domestic wells or in adequate wells having prior water rights.

e  The well authorized by Permit No. 6403-3 shall be constructed by a licensed well driller and construction of
the well and installation of the pump shall comply with Water Management Board Well Construction Rules,
Chapter 74:02:04 with the well casing pressure grouted (bottom to top) from the producing formation to the
surface pursuant to Section 74:02:04:28.

e  Pursuant to SDCL 46-5-6 which allows a greater diversion rate if the method of irrigation, time constraints, or
type of soils so requires, Permit No. 6403-3 authorizes a maximum diversion rate of 1.78 cfs for the irrigation
of 100 acres with an annual volume not to exceed 2 acre-feet of water per acre per year.

e This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

bmm& Cobocl, AUE 03 20mr

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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