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Porm 2-=Application for 'ermit to Appropriate Water—Original IR .—-~i. N ey s e oy semaes o
e T T N
A
No,gﬁjr—)_7 o) b ~d
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Water Diviston Ko... 7. ... .‘-.';.”f-:i.’.‘!‘.'x.-_.,’éze‘!il.’l)lstr J,Ul fi 1959 ‘
(lanke to be Filled by the Engifiecr for the W, . 3 =N e '

| STATE WATER RESOURCES Cliu,
) APPLICATION FCR PERMIT  Fke, souii bnsra

To Bopropriate Water within the Siate of South Dakota
(NOTE—Draw a ‘ine through fteme not applicable.) '

L. rme of applicant - ... Annth Dakota Dopartment of Gamo, Yish and Parks .
Postoffice address ___,jir;rrn ................. , County ... Hughes.. .. .. .. , State Sounth. Dakota
I af @ COrPOratION e e ccrramcecvmescasacracsrmommmeaeee set: acm e ma——-
(8) NAME Of SO oo et o et e mmemcmee b eda o caccsetcccm oo macmmccccccrmsemen.
(b) Date and place of INCOrPOratON coe . v e cce tcmcaccccrcccmmmcccrrs cmnee
(e) Amount of Capltal S10CK e emmc et cmm s e e eae e e ae e

(d) Amount Pald I oo e e e e ""‘})

(e) Numes and addresses of QIracters oo e ccmec e \

=4

................................................................................................................

.

et e e e e 2 o e O T O e e e e B 0 e e e e A e e e e e e e e

P

Met’. .- ‘zccomplishing the work and financial resources of the applicant:

. (NOTE—~A certified copy of articles of Incorporation must accompany the application.)
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(a) Metl..d of accomplishing werk {Whaher by contract, employment of others, or by direct labor)

AR\
................................................... S i Q
(b) Cashonhand, 3. cccenmmcaua (c) Treasury stock, S cocmccaoo
(d) Bends to be issued, Sooaooooociae (e) Other resources, $-eececececmmecan
2. Name of diversion Work «eceeeewan- WAUBAY LAKE, ___ _________. e e e e e e e e e
As requirsd to fill lak. to o tlei level - approximately
3. amocunt of water claimed '--%;szo-awe'feet'iigﬂ'c W&ﬂ‘."r EC N ecrcemreac e e — e e e —a ..
4. Source of water supply ... Locel watershed ______ ___________! . ___. O S
SUpPy TNWSE Sec 13 Twp a3 R55 SE VW SECI7 TwpiId3 €35~
£. Location of peint of diversion _.mma&mm-A{ﬂ{.é_é'.f.és?.:'i-].‘w;z-!&i!érf
........................................................ ON eeocemccenaan DANK e ccicviineaee oo County,
6. Annual perlod or periods during which water Is to be used --.Emﬁ'}fﬁ'ﬁ-_:9_"_".’.'!11‘(.‘.‘.‘.5_(.{"' ........
7. To be used for:
I. irrigation or domestic use: Gravity, overhiead sprinkling o combinatlon system? . _______
(a) Number of acres to be frrlgated oo oo a_on acres.
(b) Legal subdiviiiang 10 be Irrigated .o et e me e
(NOTE—A llst of lands to be Irrigated, giving each subdivision and _fraction with acreage U “reof, should be writtech here, or moy be
appended as a part of this applicatich, Same must also be showo onh accompanying map.)
(c) Staterient as to donestic-use—~{givirg location, etc.) -‘.5.4'.":-.93...9.3'.'.?:’:‘392..(?.3..&-::; .......
> ’ 9 '
S£6.32.3.3,34,35,36 Tiun /23 255 3¢c. /2.3Y4,5.29,9./647.0519 1 é_i;’l-

11. Stockwatering, wmining, milling, power, fish culture, firc prottcetion and publie rccreatlun'\,“ -
dabhit
(a) Nature of use . Fish and Wildlife prouagation, conservation and, ocrention#l‘?.m{?om’

Name ary of the above uses claimed

(h) Amount of power .0 tre generated coo oo iome s horse power.

Amount clalmed for engine coolNg ovocet covmvrececoeer  cmcmeanan et e e
(¢) Locatlon of PISNt cm e meccret acsetcnn e demeammmm————— e ————
(d) Method of developing POWer oo e e e eicccmoscommce e csmme e tms emecee .

te) Polnt whese weter will be returned (0 SN mo e cicacmiaccrmctacaacccacennaanens amen —e—-

- " ——_——— - Tv—

— T Y



8. Estimated cost of *.rork:

(a) Head Gates, S.een. ... (b) Pumping plant, $....._oov._.
(¢) Fluining, $.. cveeeee . (d) Canalearth, $...____....__ Rock, $.meanneen
{e) Other BructUres oo o oooeeomn oo . . S Tota), S ..

0. Description of diversion works:

L. Nature of works: (Reservolr, dam, diteh, flume, pumping plant, etc.)

......................................................................................................

I1. Dimenslons of works: Information requeatud not applicable, Waubay Loke is a moandercd

(a) Uauﬁ’:’11&!;%12‘.‘3-.‘.’9.’3?.1‘.-f?.fé‘éf,"fe‘ﬂf;’rﬁ%\‘1%’{:015‘ _{_o_r:a.t_. .................. feet; length at top
.............. fuet; thicknezs at bottom mmmmeceocmecaneaenafeet; thic). 35 at tOP coeoooomaeeeas
feet; slope at front water face . oo o oooooeo oo ; slope at back face .o eeees

..................................................................

{(b) Reservoir: Capaclty when filled o _oooooononno oo acre feet, Surface area at highwater
mark.._9,440 _________ acres,
DEPTH AT sunF;\cn AREA AT EACH e _ FEET ACREFEET
OUTLET-FEET DEPTH AT QUTLET—ACRES CAPACITY
l
(c)* Head gate; Width. ... ______.. eeemmm——— feet; helght _ e feet;
O e e e
(" Canal: Total length . oo miles
1
T.OCATION BELOW DEPTH BOTTOM WIDTH AT GRADE
_ HEADGATE WIDTH WATER-LINE PER MILE
At L.l Mlle feet]... P 11§ N feet| oo ... feet
At . - Mtle feet| ... ... ——- feet feet!.. . - feet
At el b3 17} R - Ieel' ............. feet feet feet
At memmegeme e Milel. oo, [ 2] P foetl . feet{ .. . ____.. fect
Al s Milef. oo em feat] omvs e feet o e feet| ... 1eet
At e MUl ieae feeti __ feet|_ . feet cee=x fect
(Glive dimenslons where recuctions In zize are made.) -
10. Time required for completion of work -C:‘.t\.&?-’_‘;:‘.‘..‘! ...... years, N0t applicable - a meandered lake

11. Time required for complete application of water to the proposed beneficial use (.U_'_‘J’.&‘!(:.d years.
12. Choice of newspaper for publication of notice of intentlon to appropriate V0 ’L/’i’j.’.)'(”!'/ti"

Comrnyfddl e N v acana

T o e e e e e e e e e e et e e e e e et e e

STATE OF SOUTH DAKOTA
58
County of ... Hughes
| S Uarry R Woodward ____ , belng first duly sworn

on my oath depose and say: That my relation to the above described undertaking is that of owner, that I have
read the above foregoing statement, examnlned the map accompmxylx}g the same, and that 1 know of my’ own
personal knowledge that the matters thereln stated and shown are tréu

Signad FA

2

Notary Public (c';;'o!

Subscribed and swoin to before e this _--é?.@ﬁé?ggy Of e NdU 89 e 10.4__.7.

or quallfied officer.)

*Each diverslon must * e a headgate of mearuring desles,
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Remarks by State Water Resources Commisslon:

.............. destee. Riawt!  CLamep

T T T e e e o b o e e e e e e e a e e e e e e e e m e~ e et o om e e e e o

.......................................................................................................................

-

...................................................................................................................

-——— = =

...................................................................................................................

STATE OF SCUTH DAKOTA )
ss.
County of -._.... J‘Ié\"LJI:':LH.G-ﬁ .............. i

Plerre, South Dakota, -..... 'DE-'C.E?MFAE&-7 19 62

1 -
This Is to certify that the foregoing application was recelved by the Commlission at _-.’.l‘._l.'.? ...... o'clock

. ™
ol upon the ---_-..(Q...:'.‘__ day of -------------_\_J.LZ_L-;Y .................. ,10 54

State Water I}yources Commission
Z

_ &) |
Uil (g '

fef Englneer, Executive Officer

By:

&9

................................... -

Date of first receipt of appllcation - oo oo, JL’.‘.—-_?./ é‘) , 19

-----

Date of recelpt of corrected appleation - oo ool oeo oo y 19acan.

Date from which appilcant may ctalm right —______... J.&&q ¥

Approved ---D.?.Q%.M@E—:_E. ..... ? ----,19_(2:;, Recarded in Buok --_--_--.’.} ......... Page 234—

This Is to certify that we have examined the foregoing application for & permit to appropriate water of the
State of South Dakota, and we hereby grant the same as stated herein, subject, however, to the followlng limita-
tlons and conditlons:

1st. The equivalent of at least one-fifih of #'te work above spacificd is tise completed] en=en-twmisre-

2nd. The whole of sald work s ta=ke comp'eted cit=pr—hefore __.._____ ... _____________ N ;
3rd. The limit of time for proof of beneficlal use of water approprlated In accordance herewith Is f
}

e Sompheded =
4th. The water appropriated shall be used for the purpose of ---.Fub_lL.G.---[.‘EC/.C&.J{‘J..Q-- ——- i

...............................................................................................................

£th. The prior right of all persons who, by compllance with the laws of the State of South Dakota, have
acquired a right to the usc of water must not be Injurlously affected by this appropriation.

6th. The amount of the appropriaticn herein granted sha!l not exceed 26.,3_20.-49.".@-,- ﬁ@:f-.é"—!.lnua-l (41

¢ nelther shall it exceed the copacliy of the atove described system of diverSion works, d
ner the least amount of weter that experlence may hereafter indica‘e as necessary for the—preduction-olesops
—the.uxersiea—of-t it e UE Bk 0 H o PRIy, ba-}. \ 2 -

apriation guet- wmited-to . pat tnorg-tha oas

servent] i e"‘ o oblc: ret.rea.+'l WW which walerulir“né:tuany
S ( on

ard L\eneﬁciallym on or before ... . (%) .’.)E«..-é’.c? ..... , 19‘.3.5._; sald water to he used

during the following described annual perlorl: ~

......................................... Ceontinuoosy oo
)

.............................................................................................................

“
Witness my hand this o ____. __ 7 .:t.--_- day of ------DPLCL]_‘.;’I.b.%ﬂ.--, 19.(?..%.

State Water Resources Commisslon

By: (\('C(Qp\u L;..L).l A

© Chlef Engineer, Execulive Officer

Water Llcensa fssued ... et l?e_c—_({ln.b-.‘gﬂ-..-.’z..-, nexd

o ——



[

Form No. 20,

.................... '\‘\’n'.ex' District

Certificate of Completinn of Works

TO ALL WHCM IT MAY CONCERN:

This b5 to Cortlty, Thae - DL AN A and Parks
ot AT e , County of Hughes , and State of
South Dakot Vestod Rlght 6
-_."_‘.’--3--.‘3-?_-9 .............................. . the liokler___. o;’l’ermlt No. --.2?.'.3.-_, issued upon Application

' 8
No._-(‘3.9:3_-, bearing date of piority of _.___ 1. -.8.9. ................................ » authorizing the diversion of
s . annually
_?_8_13_49__@:_!'_14‘_99} ______ cotiopexeemondeol the waters of f:_lz?._]:g_c_q}__gg_f:ljr_.‘i}]_e_q -------------------------
ints in the MWl SEL

County of _....._ lg z_l_)’_ ................................ » “itate of South Dakota, at _P.ci ......... A ‘ ___-1'.,'__

.........................................................................

purposes, ha_C_. fully complied with the previsiors of the laws of the State of South Dakota relating to proof of
racognized as
completion of the works o! diversion set cut and deseribedl in salad Permit; that said works are Immddn.musfacm,-y
28,320 acre feet annuall
XamgisieR for diverting and conveying to the place of Intended use ___.'_3.----?'.--_.._-...-..-..-_-_u.z_l_-.).’.---Wﬂfﬁ
XEYASK of water; and that the mn@:;xnmm‘m?dukzigv:\:um«me use of said wa'er are descrlbed as follows,
towit: 10 ba used in place for pvolic recreation

._-_--__._---------------&----------»----_-_---_-_--------------._--------_---—_~---_----_----_-;.
T e e e e
...................................................................................................................
.....................................................................................................................
..................................................................................................................
.................................................................................................................

h .
Witness my hand this oo f*0 day of L A.Do1o 0

State Water Rezources Commis=inn

By:

Chief Engiucer, Executive Officer

J. W. GRIMES

.

———p———

-

(RPN



Form No. 20,

STATLE OF SOUTH DAKOTA

WATER LICENSE No..639-3

DR S )

WUEREAS, on the .. Ot day of July A b 1099
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Pierre Hughes I
(4] County of --_-_.______-_--_‘_--.t.-a-,r.i_.ﬁi ______ and Stote of
eated hig , :
__S_gg_t_l_l__l)_s_![(gt_.g ........... duiy made application (I\'n.-.6.3.9:?---_) to us for n/pcrmit to usez.g_’.j_é.o.-?.c.l:(i.g?Et ar‘nui;"‘
EXDIAEHRINIYFN K of the waters of ..Yhe_local wateyghed _____ . . . ;
: i
] ublic recreatio ;
County of __,_-.1??.}'. ............ , State of South Dakota, for ___‘_’-___.1_-__’"_--.’".--_.1._.“_ .......................... b
purposes; and f
cenba 62 ‘
‘ WHEREAS, On the -8 day of...._. December A D 10,5, !
Vested Right 619-3 recognizing :
Permit No. ._..0.0. ... was Issued to said applicant.__ for the diversion of sald water, WANXFPOHHBERK the :
3
completion of the works of diversion therein dezceribed XN TG ERNE __ o e e [axaxx i
.................................................. AYIxxex .. and HFRTREupplication to heneficia! uze of =aid
water AR I SR s 113 7 S P09 9 9.1 T
and,
WIHEREAS, Onthe .. OO __ .. day of o SNy A D, 1097,

the holder.. of said permit duly ade proof of the completion of adequate works for the diversion of 28,320 acre

g?.?t‘.ﬁ?ﬂ‘.‘?.l_]:y_--XI&M*’P@SKISW&BM of rald waters, as evidenced by our Certificate No. 639-3

Q
dated __I_’?F_?E“_‘?E’_’Z-?.'__!:_@? ....................... confirming the comtpletéon of \voiis of sufficlent capacity for
ee Y

28720 annua
diverting and conveying to the place of intended use _'_'-_'.?---_9_(3‘_%ﬁﬁfé‘ﬂﬁﬂﬂ@fm of water, with date of

'"':E;';:;)""""Téé_f.-é-n_ﬂﬁ'a"[l“y‘ """
proof was duly made of the appleation to Feneficial use of :'._.’-.‘.'.-f}?_l:?- BUSPREEPEPETORE of sald water;

.................................................................................................................

.............................................................................

....................................................................................................................




NOW, THEREFORE, Py the virtue of the authority vested inus by the s of the State of Bouth Biicry,

We hereby grant and confirm w _tht_)“_l-)upartmunt 91‘ Uamno, Fish and .p“_’!"f___ e
Vasted Right.

e mmmtamamn e e nemmemen - the Nolder-ooo and owner. .o of «:ni,‘ permit No. °39."3 .

oc i, PAorxe

‘

{ 21 .
o2 water right, dadng (rom 1.8?)_ ...................................................... to the ute of ??‘.’? :xcrog'_out
ennually o .
xw)mocm?;mxzomm o the waters of _the local watershed .
14
in the County of ..._.. ‘.‘E‘ ............................. and State of South Dakota, or so much (hereof ay may be

points in the MWl SEL, Section 13,

_AE} NWE Saction 17, T123M, R55W, and in the Wi SWh, Sectic:u 19, T1224, R55W

necessray { o the purposes herelnbelow mentioned, to be diverted at

............................................................................

LK EoTOeXXX ooy Stoved in place

...................................................................................................................

sutbject, however, to the laws of the State of South Daketa applicable to a license for the use of the waters of the
State, and subject. also to the local or community customs, rales and regulations which have been or may be
adopted froin thne to time by & najority «f the users from & comnon source of supply, vanal or lateral from

witlch such water may be taken, when such rules and regulations have for thelr object the economieal use of such
water.

WITNESS, My hond and seal of our office at Plerre, Scuth Dakota,

cemb
thiS e ? .t.}l_- day of “I_)_e__-in_f_r: ____________________ A. I, Nineteen

State Water Resources Commlssion
By:

Chief Englnicer, Executive Officer
J. V. CRIMES

g,

Y cmcmmceccmcnenm—ea——-——-

o

ity

USC e ccere e e

-e

STATE OF SOUTH. DAKGCTA

1Vater License No.. ... ____

n Bool, ccceeean Of e Page o

e e meiraec—m—amaaseeem—emmmaa  COUNY

Recorded - .ccceoee ccemcccccceme—mae

ot of Diversion . ee.cocecccecaneas
PUIPOSE - o ceemccace e cmmmmmm e

Source of Suppl

ARl cccamccccemenn cmmmmmceaceaae G §.
Place of

Date of Priv
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&



FORM No, 24,

. .'.}r: _’ . ‘ 3
Location No.‘?.?./z/.’.h{. s
:‘f,";a/ OO
5 550
Water Division Nn,.x=7___._._ A-L18E0. L7 Water District

Proof of Application of Water to Beneficial Use

> —

PET ' . HOLDER

Ques. 1. State your name, resldence, occut:vatinn and pustoffice address.

.................................................................................................................

Ques. 2, If acting i behalf of u corporation, state its name, princlpal place of business (if a fureign corpora-

tion, g1ve name and postclfice of statutory agent,) your position with reference to same, and your authority for
appeating In its behalf,

Ques. 3. State date of posting and date of recording notice of appropriaiion,

e e

Quez. 4. State source of water supply and givs exact Joeation of polnt of diversipn,
YY) SE S€clz 7iupro3 R55~ 55 VW S¢c 17 7upias £355

Ars. _._Local watersbad. - _swcom. pRcdiun drsobatershad lit S S€cl Jwp /32 55—

Quis. 5. Deseribe your works of diversion giving length and beight of each dan and state amount of water
they are capable of conveylng from point of diversion to place of use, and give name of canal or diich or other
works by which water Is conducted to such place of use, and date of completion of same,

Ans. _____ A_mcanderod laks =.depth 14 feet - 9,440 acreg _

T e e e e e e e nmet cr e ce e cr e mm— e T e e e e e e e

Ques. 6. State for what purpose water Is used and describe place of use. (If for Irrigation, name euzh sul-

division In which used, and number of acres In cach subdivision that have ACTUALLY heen irrlated with said
water.,)

Ans, -__E!?.‘!_P.‘l‘!-;"i!_l_‘!!_i_f;';’..E!'Pﬁ!lﬁi}?_i_‘i*?.:-9.‘39&3_5‘_".%!5.1_‘2’)..E’.lsi_-!9.95'249—.9!1 _______________________

- " o o e e e e e e et

Ques. 7. If for other than Irrigation purpese, state how applied, amount of hors» pawer generated, ete.

...........................................................................................................

Ques. 8. What is the minlmum arount of water required for the use speclfied above?

Ans -.AB._1‘9511_11-.!:951.-tp_-fill-.ll}w..tQ-.Q_ULlO.Llmwl-:-..appxoxim\tely,-28*32ﬂ..Acm-.mnt-pnr year

Ques. 9. If you are not the berson or representative of the corpuration to whom above mentioned permit
was orlglnally Issued, plcase state how ownershlp was acquired by present holder,

T e e e e e e e e e e e e



Ques, 10, Siate when, how, In what amount and to what extent, the water diverted under sbove mentfoned
permit has been used,

&.,_.,.'a s~ 31vC6 1989 twhens SD BecansA 544745,
Ans, _-_&.moandﬁmfl-lﬂ.kﬂ_.--.Usad_hy-.t.ha.,puhlic..tnt-.u.\:\s.-spochi,ad-.anﬂp.t-iOJ:_tluL..--

......................................................

................................................................................................................

________________________________________________________________________________ 7

(Sign) N 4:&‘57- X!

I heretiy certify that the foregolng testimony was read to the above subscriber befora its slzaing, that I believe

him to be the person he represents hlmself to be, and that said testimony was subscribed und sworn to before
. B ’

me, at my office in wae_o___ 2/ _ A—.U_Z(!:@./ ............. , Covnty of

Stat. of South Dakota, on this ... ._ F LK . day of

I, the undersigned, do hereby certify that I am a duly qualified elector. residing In the immediate vicinity of
the diversion works deslgnated In the foregelng.testimony, that I have no interest in the works, water or land

above desceibed, that I have read the foregoing testiinony and that I know of my own personal knowledge that ‘he
matters thereln stated are true,
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T S R A

L39-7

A L' 'Li ni@d A% Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol ‘
Pierre, South Dakota 575(11- 3181

Septembher 21, 1988

Itichard Beringson, Secaretary
Departmen! of Game, Fish and Parks
Anderson Suilding

445 E Cupitol

I'iverre SO 57501

Dear Mr. Reringson:

I am writing to noltify yov that puvsuant to the Notice of Intent
to Validate Vested Water Right Claims dated June 20, 1988 that T
intend to oppose validaticn of all Departmeut of Game, Fish and
Parks Vested Water Right Claims for lakes for the following
reasons:

1. Until the outlet elevation for each lake is surveyed and the
outlet elevation is set by the Water Management Board.

2. To allow the Vested Water Right Claim to be amended, if
necessary, as follows:
a) Include the outlet elevation:
b) To correct the amount of water claimed;
c) To add the qualification that a vested clain is subje=t

where necessary to installation of a concrete outlet
structure tc assure retention of the outlet as the
established elevation; and

d) To add any amendments and qualifications necessary to
clarify a Vested Right Claim.

Also, that I intend to oppose validation of all Department of
Game, Fish and Parks Vested Water Right Claims for dams to allow
the Vested Water Right Claim to be amended, if necessary, as

follows:
1. To include the spillway elevation;
2. To correct the amount of water cleimed; and

3

To add any amendments and qualifications necessary to
clarify a Veste! Right Claim.

TP



September 21, 1988
Richaprd Reringson, Secretury
Page 2

We will be working with Your staff on these vilidations. We have
already discussed selting outlet elevationg before validating
cluims faor lakasg, Although the work necessnry (g complete Lhe
validation Process will (ake several years to complete, the
esults should be of benefit (4 Lhe public and to your
Department. 4Ag the work is ctompleted to validute each claim, the
claim will pe Presented to the Waler Management, Board for
validation.

Please advige if you have any questions.
Very truly Yours,

iy # iy

44”J0HN HATCH, Chief Engineer
/ Water Rights Division
605 773-3352

ce: Ron Koth, Department of Game, Fish and Parks
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HENDERSON, Justice.
ACTION

This is an appeal irom a circuit court judgment which re-
versed a decision of the South Dakota Water Management Board. The
Water Management Board's decision established the ordinary high water
mark for Waubay Lake at the elevation of 1,787.0 feet wmean sea level.
The circuit court's judgment reversed this decision and established the
Waubay Lake ordinary high water mark at the elevation of 1,799.3 feet
mean sea level. We reverse the circuit court's judgment and hereby
reinstate the Board's decision. We also reverse an award of costs and
affirm a denial of‘attorney fees.

FACTS

By the 1978 enactment of SDCL 43-17-20 through SDCL 43-17-26,
inclusive, the South Dakota Water ianagement Board (Board) was required
to establish the ordinary high water mark (OHW) and the ordinary low
water mark (OLWM) for public lakes. The OHWM and the OLWM are respec-
tively defined in SDCL 43-17-20(2) and (3) as follows:

"Ordinary high wacter mark," the high level reached

by the waters of a lake under ordinary and continu-

ous conditions, unaffected by periods of extreme

and periodic freshets. The ordinary high water

mark is indicated by the continuous presence and

action of water which leave a distinct mark ¢ither

by erosion, destruction of terrestrial vegetation,

or some other casily recognized characteristic:

"Ordinary low water mark,' the low level reached

by the waters of a lake under ordinary conditions

unaffected by periods of extreme and continuous

dirought. [1)

The ectablishment of the OHWM nd the OLWY are important

decisions because the adjacent or ripa: landowners, own the land

1. This statutory language was modified by the enactment of 1985 S.D.
Sess.Laws ch. 337, § 2, so that presently, the definitions of
"ordinary high water mark" and "ordinary, low water mark" are
defined in the decisions renderad by the courts of this uitate.

-1-
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dovn to the OLWM. SDCL 43-17-2. Below the OLWM, the State of South
pakota owns the land and holds it within the public domain. SDCL
43-17-1. However, although the riparian owners own the land down to the
OLW{, the public has a right of access for hunting, fishing, boating,
and other recreational purposes, up to the OHWM. Thus, the riparian
owners cannot restrict or deny the public access to those shore lands
and waters below the OHUl on public lakes.

On December 9 and 10, 1982, pursuant to notice to riparian
landowners and the public, the Board held hearings in Aberdeen on the
establishment of the OHUM for Waubay Lake. Waubay Lake is a series
of five interconnected glacier lakes formed by the retreat of the
glaciérs over 10,000 years ago. Waubay Lake includes North Waubay
Lake, South Waubay Lake, Hillebrands Lake, gwan Pond, and Spring Lake.
The Lake is located in Day County and lies in a single glacier depres-
sion which stretches from a point one mile northeast of Webster to
Grenville, South Dakota. ‘

At these Aberdeen hearings, Jerry groffen (Steffen), an
Engineer with the Department of Water and Natural Resources, Division
of Water Rights (Division), testified and submitted an investigation
report for the Division, which recommended that the Waubay OHWM be set
at the elevation of 1,799.3 feet mean sea level (1799.3). Steffen's
reccmmendation, &S evidenced by his testimony and report, was based on
the elevations of erosion mavis, water level, changes in soil charac-
teristics, and outlet structures, along with precipitation records and
the hydrological characteristics of Waubay Lake. Several other indivi-
duals, however, restified that vegetationm, including 60-to-80-year-old
cottonwood, elm, ash, and oak trees, exists below the Division's 1799.3

recommendation, as do some public roads. Further testimony was presented

-2-
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which outlined (1) that under the statutes, the OHWM was to be based

on ordinary and continuous conditions; (2) that Waubay Lake does not
ordinavily reach 1799.3 and has not done so for over 85 years; and

(3) that when it did reach 1799.3 in tne late 1800's, it was a period
of extreme and heavy precipitation. The Board thereupon ordered a con-
tinuance so as to obtain more information.

On July 19 and 20, 1983, in Webster, the Board held further
hearings on the establ” ient of the Waubay OHWM. At these hearings,
Steffen again testified and also submitted a supplemental investigation
and report on beha}f of the Division. The recommendation of the Divi-
sion in the supplemental report was for an OHWM of 1788. Steffen
testified that 1788 was reached as an OHWH because of the conflicting
evidence in that major trees -- major being 60-to-80 years old and
one and one-half feet in diameter -- were found to go down to the 1788
level.2 Further examination of Steffen's testimony reveals the fol-
lowing: (1) A culvert and railroad track exists at 1797.1; (2) a man-
maintained outlet exists at 1797; (3) the highest water level reading
obtained since 19€0 was 1786.5; (4) a 1953 map indicates a water level
betiween 1789 and 1787; (5) an intermittent ridge line exists at this
1789 to 1787 levael:; (6) when Waubay Lake reached a level of 1799.3 in
the late 1300's, the area received almost double the anaual precipita-
tion; and (7) his previous recommendavion of 1799.3 was based on the
shoreline features of erosion and soil characteristics -- characteristics
similar to other lakes.

John Hatch (Hatch), Chief Engineer of the Division testified

concerning the new supplemental recommendation as follows:

2. See photographs appended to dissent. Obviously, tuaese cottonwood
trees would net have grown, for they would be under water per the
theory of the circuit court which theory:is adopted by the dissent.
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[T)he reason for not picking 1799.3 is because we

did not believe that is representative of ordinary

and continuous water level conditions. le believe

that 1788 is, does reflect, more accuriately reflects,

the actual and ordinary and continuous water leval

conditions under a high level basis. And that's the

real question on Yaubay Lakes where you do have con-

flicting evidence of the role of the obvious water

mark of 1799 as to what is ordinary and continuous

and I do not see where you call 1799 ordinary and

continuous when the water level has not been that

high since 1897. And thatt ie the reason the lower

level, 1788, is being re:ommended.

Jack Opitz (Opitz), Supervisor of the Department of Game,
Fish and Parks in Watertown also testified. He recommended that the
OHWM be set at 1799.3. His testimony, in substance, was that the
highest water mark evidenced on shore was to be used even if that mark
has not been reached in many years.

Roger Pries (Pries), Executive Director of the Soutl Dakota
Wildlife Federation (Federation), also tescified. Pries and the
Federation are parties to this appeal and will be collectively referred
to as thz Federation. The Federation asserted the adoption of 1796 as
the OHWM for Waubay Lake. The Federation's rationale for such an
adoption was, in substance, public poliey, public rights, consistency,
and the relative length of time in a lake's lifespan. The Federation
admitted, however, that Waubay Lake presented a special situation.

After receiving all the testimony, the Beard conducted an on-
site examination of Waubay Lake. Thereafter, and based on the examina-
rion and the testimony and evidence presented, the Board set the OHWM
for Wcubay Lake at the elevation of 1,787 feet mean Sea level. From
the Board's determination, the Federation appealed to the circuit

court. Or April 25, 1984, pursuant to a circuit court order, the Board

conducted a supplementary hearing in Pierre on the Waubay Lake OHWM.

3.  When establishing a lake's ORWH and o1wH', the Board, or its desig-
nated representative, is required by SDCL 43-17-24, inter alia, to
physically investigate the site.
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During this supplemental hearing, steffen again testified. Steffen
testified that he believed the original Division recommendation of
1799.3 was corxrrect; that the supplemental recommendation of 1788 de-
parted from erosion and soil change characteristics and relied on
established trees in the lake bed and disregarded the main high watef
mark characteristics of the lake. Steffen also testified, however,
rhat 1799.3 was the extreme high water mark; 1799.3 was reached in the
late 1800's during several years of 42-inch precipitation; records show
a level of 1799.3 being reached only once; four or five residences in
Grenville are builﬁ below the 1799 level; there has not been a case
where -the water ievel was so different from his OHWM recommendation;
there has not been a case where there were 60-to-80-year-old trees
eleven Feet below his OHWM recommendaticn; and that the Board has
ignored the Division's recommendations in the past. The Board, there-
after, reaffirmed its prior decision and set the Waubay Lake OHWM at the
elevation of 1,787 feet mean sea level.

The circuit court, however, after receiving briefs and oral
arguments from the parties, and after its own on-site examination of
Waubay Lake, revexrsed the Board's decision and set the OHWM at the
elevation of 1,799.3 feet mean sea level. The circuit court concluded
that the Board's decision: (1) violated the public trust; (2) erred as
a matter of law; (3) was clearly erroneous in light of the entire evi-
dence; and (4) was arbitrary, capricious, and characterized by an abuse
of discretion. The circuit court also awarded the Federation certain
costs but denied their request for attorney fees. From the deter-
mination setting the Waubay OHWH at 1799.3 and the taxation of costs,
the Board now appeals. TFrom the denial of atgforney fees, the Federation

appeals.
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DECISION
I.

WAS THE BOARD'S DETERMINATION ESTABLISHING THE
OHWM AT 1787 ERRONEOUS? WE HOLD THAT IT WAS NOT.

This Court reviews the administrative decision essentially.
in the same manner as did the circuit court. Matter of South Dakota
Water Management Bd., 351 N.W.2d 119,122 (S.D. 1984).

Thus, our review i3 of the decision of the ad-

ministrative agency and our standard is the

clearly erroneous ttandard. If the circuit court

reversed the agency's decision, and "[i]f after

review of the evidence we deem the agency findings

clearly erroneous, we affirm the circuit court, If

the agency findings are not clearly erroneous, then

the circuit court was cleaxrly erroneous in so con-

cluding." State, Div. of Human Rights v. Miller,

349 N.W.2d 42,46 n. 2 (S.D. 1984).

Kienast v. Sioux Valley Co-op, 371 N.W.2d 337,339 (S.D. 1985). See
also, Stavig v. South Dakota Highway Patrol, 371 N.W.2d 166,163 (S.D.
1985).

As stated in the facts above, the adjacent, riparian, or

upland owner takes rn the edge of public lakes at the ordinary low

water mark. See Suol 43-17-2; Anderson v. Ray, 37 S.D. 17,24, 156 N.W.

591,593 (1916); Flisrand v. Madson, 35 S.D. 457,470, 152 N.W. 796,801
(1915). The riparian owner's title, however, is absolute only to the
extent of the OUWM. As to the intervening shore between the ordinary
high and the ordinary low water marks, the ripavian owvner's title is
qualified or limited by and subject to the public's right of access

and use for navigating, boating. fishing, fowling, and like public

_purposes. Flisrand, 152 H.W. at 801l. See also, State ex rel. Clark
v. Deisch, 38 S.D. 560,564, 162 ¥.Y. 365,366 (1917). Thus, the riparian

ovmer may not interfere with or prevent the public's urse or lawful access.

The State of South Dakota, on the other hand, owns the bed of the lake

-6-
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or that portion below the low water mark.4 Hillebrand v. Knapp, 65
S.D. 414,418, 274 N.V. 821,822 (1937).

The OHWM was defined in SDCL 43-17-20(2,, at the time of the

events at bar, as

the high level reached by the waters of a lake
under ordinary and continuous conditions, un-
affected by periods of extreme and periodic
freshets. The ordinary high water mark is ir-
dicated by the continuous presence and action

of water which leave a distinct marlk either by
erosion, destruction of terrestrial vegetation,
or some other easily recognized characteristic[.]

This statute is a combination of our holdings in Flisrand and Anderson.

However, as this Court stated in Flisrand, 35 S.D. at 470, 152 N.W. at

800-01:

Neither high nor low water mark means the highest
or' lowest point reached by the waters of a lake
during periods of extreme and continued freshets,
or periods of extreme and continued drought, but
Guocs mean the high and low points of variatioen of
such waters under ordinary conditions, unaffected
by either extreme. Farnham on Water Righkts, p. 1461;
Carpenter v. Board of Commissioners, 56 HMinn. 513,
58 N.W, 295; Dow v. Electric Co., 69 N.H. 498, 45
Atl, 350, 76 Am.St,Rep. 189; Stover v, Jack, 60

Pa., 339, 100 Am.Dec. 566; McBurney v. Young, 67 Vt.
574, 32 Atl. 492, 29 L.R.A. 539,

The OHWM thus does not encompass the peak flow or flood stages. Buttrey
v. United States, 573 F.Supp. 283,298 (E.D.La. 1983).

In Anderscn, 37 S.D. at 25-26, 156 N.W. at 594, this Court
quoted with approval language in Carpenter v. Bd. of Comm'rs, 56 Minn.

513, » 38 N.W. 295,297 (1894), wherein the Minnesota Supreme Court said:

{(Iln the case of fresh-water rivers and lakes -- in
which there is no ebb and flow of the tide, buc
which are subject to irregular and occasionai
changes of height, without fixed quantity or time,
except that they are periodical, recurring with

the wet or dry seasons of the year -- high-water
mark, as a line between the riparian owner and the

4. This does ''not mean that the state is the propriestary owner in
the sense that the state might sell or otherwise dispose of the
same to private individuals for private ends, but that the state
holds the title to such lake hed in trust for the benefit of the
public." Flisrand, 35 S.D. at 470, 152 N.W. at 800.

“7-
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public, is to be determined by examining the bed

and banks, and accertaining where the preseuce and
action of che water are so common and usual, and so
long-continued in all ordinary years, as to mark

upon the soil of the bed a character distinct from
that of the banks, in respect to vegetation, as

well as respects the nature of the svoil itself,
"High-water mark' means what.its language imports --
a water mark. . It is co-ordinate with the limit of
the bed of th='water; and that, only, is to be con-
sidered the bed which the water occupies-sufriciently
Yong and continuously to wrest it rrom vegetation,
and destroy its value for agricultural purposes.
Ordinarily, the slope of the bank and the character
Of 1ts soil are such that the water impresses a dis-
tinct character on the soil, as well as on the vege-
tation. In some places, however, where the banks are
Tow and flat, the water does not impress on the soil
any well-defined line of demarkation between the bed
and the banks. 1In such.cases, the effect of the
water upon vegetation must be the principal test in
determining the location of high-water mark, as a
Tine between the riparian owner and the public. It is
the point up to which the presence and action of the
water is so continuous as to destroy the value of the
land for agricultural purposes by preventing the growth
of vegetation . . . . (Emphasis supplied.)

See also, Merrill v. Bd. of Supervisors of Cerro Gordo County, 146 Iowa
325, , 125 N.W. 222,224 (L910); Ephraim Creek Coal & Coke Co. V.

Bragg, 75 W.Va. 70,__, 82 S.E., 190,191 (1914). "The value for agricul-
tural purposes is destroyed where terrestrial plants not all plant life
ceases to grow." Borough of Ford City v. United States, 345 F.2d 645,648
(3rd Cir. 1965), cert. denied, 382 U.é. 902, 86 S.Ct. 236, 15 L.Ed.2d

156 (1965).

Thus, under ordinary circumstances, the OHWM will be set at
the level where there is a distinct mark which evidences erosion, and
changes in the character of the soil, and destruction of terrestrial
vegetation, which have occurred under the ordinmary and continuous
conditions of the lake, disregarding periods of extreme and periodic
freshets, and disvegarding the highest water mark which does not evi-

dence erosion and soil changes and destruction of vegetation occasioned
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under ordinary conditions. If a single distinct mark, occasioned under
ordinary circumstances and evidencing all of the factors delineated
above does not exist, i.e., there is conflicting evidence of the role

of the OHWM, it is the level where significant, maicr, and substantial

]

terrestrial vegetation ends, that the OHWM is to be set. Sce Borough

of Ford City, 345 F.2d at 648; State, Dep't of Hatural Resources v.
Pankratz, 538 P.2d 984,989 (Alaska 1975); Hayes v. State, 254 Ark.
680, , 496 S.W.2d 372,374-75 (1973); Tilden v. Smith, 94 Fla. 502,  ,
113 So. 708,712 (1927); Carpenter v. Bd. of Comm'rs, 58 N.W. at 297;
Rutten v. State, 93 N.W.2d 796,799 (N.D. 1958); Anderson v. Ray, 156
N.W. at 594; and Ephraim Creek Coal & Coke Co. v. Bragg, 83 S.E. at 19l.
In the present case, conflicting evidence was presented as
to the Waubay OHWM. Erousion and soil changes existed at the 1799.3
level but the soils below 1799.3 are usable for agricultural purposes
and the water level reached this point in the late 1800's during a
period of heavy rain and snowfall. The lake has not reached that level
since that time and roads, houses, and significant and substantial
terrestrial vegetation exist below the 1799.3 level. Thus, the mark at
the 1799.3 does not encompass all three relevant factors and it was not
the result of ordinary conditions at Waubay Lake. The Board appro-
priately established the Waubay Lake OHWM at the elevation of 1,787 feet
mean sea level -- the level where significant and substantial terres-
trial vegetation ends. The Board's decision was not clearly erroneous,
arbitrary, an abuse of discretion, or in error as a matter of law. The
circuit court's judgment reversing the Board is therefore reversed and

the Board's decision reinstated.

3. The 1,787 OHWM is also consistent with an intermittent ridge line;
the highest water level reading since 1960; and the water level
indicated by a 1953 map.
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II.

1S THE PUBLIC TRUST DOCTRINE APPLICABLE TQ THE
ESTABLISHMENT OF THE OHWM? WE HOLD THAT IT IS NOT.

As stated above, the State of South Dakota "holds title to the
bed of (Waubay Lake] not in a proprietary capacity, but in trust for the
people that they may enjoy zhe use of [its] navigable waters for fishing,
boating, and other public purposes freed of interference of private
parties.". Hillebrand, 65 S.D. at 418, 274 N.W. at.822—23. The riparian
owner, however, owns down to the OLWH, but the public has a right of
access up to the OHWi. The Federation contends that because the Waubay
Lake OHWM was at 1799.3 when South Dalota entered the Union, an olwit
lower than 1799.3 cannot now be set without violating the trust under
which the state holds the bed of Waubay Lake. For the reasons outlined
below, we find the public trust doctrine inapplicable to the establisu-
ment of the OHWM.

First, the OHWM is established by the processes of nature and
the Board's setting thereof is merely a formal recognition of the mark
established by nature. The riparian owner has title to relictions or
accretions to his land, Hillebrand, id., and the trust held by the state,
and the publié's right of access doeg not apply "to lakes, which at some
former time might have been public or navigable, but which have been by
some natural cause permanently and forever changed in character, SO that
the public could no longer reasonably claim to use the same for such
public purpose." Flisrand, 35 §.D. at 471, 152 N.W. at 801. Thus, the
public trust is subject to changes in the character of a lake, and this
includes a lowering of the OHWL

Second, even assuming the Federation's contention to be valid,

there is insufficient evidence in the record to clearly establish that

-10-
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Waubay Lake was at 1799.,3 when South Dakota entered the Union in the
year 1889. The Federation's contentions on this issue are not sus-
tainable,

We have examined the other contentions raised herein and find
them to be without merit. The Federation is not entitled to attorne?
fees nor the cocsts awarded below.

The circuit court judgment appealed by the Board is reversed
and the Board's decision is reinstated. The circuit court judgment
which awarded the Federation costs, is also reversed, and the same
circuit court judgment which denied the Federation recovery of attorney
fees is affirmed.

MORGAN, Justice, and HERTZ, Circuit Judge, Acting as Supreme
Court Justice, concur.

FOSHEIM, Chief Justice, and WUEST, Justice, dissent.

-11-
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WUEST, Justice (dissenting).

I would affirm the trial court. The proper scope of review in
a case such as this, when the issue is a question of law, is that the
decisions of the administrative agency and the circuit court are fully
reviewable. Johnson v. Skelly 0il Co., 359 H.W.2d 130 (S.D. 1984); see

also Matter of Change of Bed Category of Tieszen, 343 N.{.2d 97 (S.D.

1984); Nash Finch Co. v. South Dakota Dept. of Rev:. 312 N.W.2d 470 (S.D.

1981). When the issue is a question of fact, however, we aéc;rtain
whether the adininistrative agency was clearly erroneous. M;tte:‘of‘G.b;
Water Mgmt. Bd., 351 N.W.2d 119 (S.D. 1984); State, Div. of Human Rights
v, Miiler, 349 N.W.2d 42 (8.D. 1984). This dissent is baeccd on: (1) a
misapplication of the law; and (2) the fact that Board's decision was

clearly erroncous under the facts.

In my opinion, the South Dakota Water Management Board (Board)

did not follow the legal definition of an ordinary high water mark (OHWM).

SDCL 43-17-20(2) provides:

(2) 'Ordinary high water mark,' the high level reached
by the waters of a lake under ordinary and continu-
ous conditions, unaffected by periods of extreme
and periodic freshets. The ordinary high water
mark is indicated by the continueus presence and
action of water which leave a distinct mark either
by erosion, destruction of terrestrial vegetation,
or some other easily recognized characteristic.
(Emphasis added.)

None of the elements required under this statutory definition
are found at the elevation of 1787 chosen by Board. The statutory defi-

nition leaves no doubt that there must be a distinct mark before Board

can say that it has set an OHWM. Secondarily, they must bhave evidence
which indicates this distinct mark by one or more of three methods: (1)

erosion lines, (2) destruction of terrestrial’ vegetation, or (3) some

~-12-
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other easily recognized characteristic. Board's decision fails to meet
any of these statutory elements,

SDCL 43-17-23 further mandates that natural factors take prece-
dence in determining an OWWM. Influences caused or created by human be-
ings are to be disregarded unless thev have lawfully existed for such a
period of time that they could be deemed the equivalent of natural condi-
tions.

While the codified definition of an OHWM is generally consis-
tent with previous South Dakota Supreme Court decisions and federal case
law, the statutory language itself is obviously controlling. The OHWM
concept originated in English common law several centuries ago. See,
generally, Flisrand v. Madson, et al., 35 S.D. 457, 152 N.W. 796 (1915);
Anderson v. Ray, 37 S.D. 17, 156 N.W. 591 (1916).

Both South Dakota str~ute and case law require the existence of
an actual, physical mark as a sine qua non in establishing an OHWM. SDCL

43-17-20(2) by its very terms requires a distinct mark, which it goes on

to describe as an casilv recognized characteristic. This is consistent

with the early, definitive opinion of this court in Anderson, supra:

"'High-water mark' means what its language imports--a water mark." 37
S.D. at 25, 156 N.W. at 594. Thus, Board misinterpreted the definition
of an OHWM as a matter of law, for it has not set the mark where there

is a distinct mark cthat is easilv recognized. The attached exhibit

consists of two photographs. The legend of Photo No. 2 in the lower

right corner clearly depicts the distinct mark that is easily recog-

nized. This is but one of several photographs depicting this

distinct mark near the same clevation.

Not once did Board contend there was any kind of a distinct

mark at elevation 1787. There are no findings of fact to that effect,

-13-
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nor ie there any analysis in Board's brief that would claim that a dis-

tinct mark is present at 1787.

The undisputed evidence in this case establishes that Waubay

lakes constitute a single watershed essentially unchanged since their

glacial origin 10,000 years ago. The best evidence available irdicates

that when South Dakota entered the Union in 1889, Waubay lakes were

"full" at the elevation of 1799.3. Since that time, two outlet struc-

tures, both man made, were built at elevations of 1798.2 and 1797.0.

Obviously, the lakes cannot reach the elevation of 1799.3 while these

man-made outlet structures remain. If man-made outlets can be a deter-

mininé factor, the high water mark could be anything above the lake bed.

The primary field work and on-site investigation to determine

the physical evidence of the OHWM for Waubay lakes was conducted in 1982

by Natural Resources Engineer Jerry E. Steffen (Steifen), an experienced

professional member of Board's staff, who has conducted numerous other

similar investigations for Board. His study formed the basis of the

original official recommendation to Board on this particular matter.

Mr. Steffen generally selectad and studied shoreline areas,

which were the least affected by human contact.

The specific purpose of

his investigation was to "ascertain where the continuous presence and

action of water has left a distinct mark; either bv erosion, destruction

of terrestrial vegetation, or some other easily recognized character-

istic." As part of his investigation, he considered the size of the

watershed area, the precise nature of the watershed, the topography,

soils, and general chracteristics of the lakes.

The physical evidence he

found led him to the ultimate conclusion that the OHWM for VVaubay lakes

was at elevation 1799. 3,
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One of the primary indicators Steffen observed and analyzed was
the presence and location of erosion lines. Erosion lires left by the
presence and action of water are characterized by changes in soil material
and by an actual change in the slope of the ground. The presence and
action of watey separates the smaller clay and silt particles from the
sands and gravels and also modifies the slope of the ground, thereby
creating an observable line between the bed and banks of a lake. Steffen
found the erosion lines to be the single most consistent objective,
physical indicator of the OHWN on Waubay lakes.

Easily recognized and definable erosion lines were found be-
tween.the elevations of 1798.4 and 1800.6, wi.th the vast majority occur-
ring precisely at 1799.3. 4o contradictory evidence on this point was
ever presented. Even the 1983 Supplemental Report refers specifically to
the very obvious high water mark found at elevation 1799.3 and indicates
that it is a mark denoted by "continuous erosion marks," well-defined
beach scarps (a steep slope above 1799.3), ridges (an elongated elevation
below 1799.3), bounder lines, and significant changes in soil character-
istics.

The dramatic change in soil.characteristics also heavily sup-
ports the obvious high water mark found only at 1799.3. The 1799.3
elevation precisely and dramatically divides highly different soils.
Above 1799.3, First-Class Soils, particularly well suited for good,
tillable farim land, predominate. Below elevation 1799.3, Third-Class
Soils, not at all suited for intensive cultivation, are found. These
latter soils consist of Type 16, known as Foxhome sandy loan, a soil
which is developed in gravelly and stony water-washed glacial till and is
periodically flooded. Type 21, Maple Silty clay loan, is a soil with a

very high soluble salt content.
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Another physical indicator observed by both Steffen and Chief
Engineer John Hatch (Hatch) was a clear-cut relationship between the high
water mark elevation of 1799.3 and the two man-made outlet elevations of
1797.0 and 1798.2. The specific conclusion drawn was that throughout the
10,000-~year history of Waubay lakes, the presence and action of water has
reached the elevation of 1799.3 so often that it has produced drastic
changes in the land up to that elevation. (Man-made influences, such as
these outlets, are to be disregarded in establishing the OHWM. SDCL 43~
17-23.)

Trees and octher terrestrial vegetation showed several patterns.
Older.oak trees are found only above the high water mark found at 1799.
There are established lines of eighty-year-old trees found at elevations
1797 down to 1796. Between 1796 and 1788 there is random tree growth
with no clearly established lines. Very small trees and shrubs are found
below elevation 1787. Board and the majority opinion rely upon the ex-
istence of the eighty-year-old trees to buttress their decision, houwever,
one should note that the man-made ou;lets at 1797.0 and 1798.2 would
effectively eliminate a water Tevel abovc 1797.0; and, thus, the highest
elevation at which a tree line could.occur after these structures were
built would be 1797.0.

The final additional, physical characteristic stuvdied and pre-
sented at the hearings concerned the actual levels of one or more of the
five interconnected lakes at issue. The only actual water levels syste-
matically recorded were those begun by the staff of the Waubay National
Wildlife Refuge in 1960. There are only sketchy reports between 1890 and
1950. Precipitation amounts were recorded for the cities of Webster and

Sisseton, both of which are nearby; but outside the actual watershed of
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Waubay lakes. The actual watershed recaches from a point one mile north-
east of Webster to Grenville in Day County, a distance of abtout ten
miles.

Finally, Steffen found the remains of the original trails used
by the first white settlers in the area, which would have been made a few
years before South Dakota's entry into the Union. These trails follow
the OHWM of 1799.3 recommended by Steffen in his 1982 report and show
that they did not go below that mark with their trails in that era.

Engineer Steffen reconmended that the OHWH of Waubay lakes be
set at 1799.3, based on erosion mark elevations, the outlet struciure
eleva&ion, water level elevations, precipitation records, and the actual
hydrological characteristics of thne entire watershed area for Waubay
lakes. Board's staff, including Ergineer Hatch, concurred fully with that
report. Nevertheless, at the conclusion of the December 1982 hearing, it
was apparent to Division that Boarc, in the face of emotional, heated
opposition from a number of private individuals, was not inclined to
accept that level. Hatch requested that Board provide direction on where
it wanted Its staff to go before the continuation of the hearings in
1983.

Although Steffen presented the supplemental report at the July
1983 meeting, he did not agree with this new report signed by Hatch.
Steffen reminded Board of the obvious characteristics pointing to a high
water mark of 1799.3. He also reminded Bourd that his 1982 report was
based on the 1U,000-ycar history of Waubay lakes. At the April 25, 1984,
hearing, Steffen testified that Hatch had found nothing wrong with his
original report until the close of the 1982 hearings. After that 1982

hearing, he was directed by Hatch to go out and find evidence below the
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1799.3 level. Steffen unequivocally testified that he did not agree with
the conclusion contained in the supplemental report and still categori-
cally agreed with his original recommendation of 1799.3. Hatch, the
author of the supplemental report, never testified at any of the.hearings
on this matter.

Steffen has been the engineer involved in all of the prior OHWM
determinations of Board except one.

I am authorized to state that Chief Justice Fosheim joins in

i

this dissent.
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. APPENDIL 3
PHOTOS OF TREES GROWING BELOW THE OHWM
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