WATER PERMIT NO. 6231-3

Name of Applicant: Oscar Inc.
Address: 18892 390" Ave, Hitchcock SD 57348 Phone: 605 266-2747
Amount of Water Claimed: 12.87 cfs Total Acres: 901 acres

Source of Water Supply: runoff and springs

Water to be used for: irrigation County: Spink
Type of Waste Disposal System:

Location: 7 miles northwest of Hitchcock

PRIORITY Date Received: 9-20-2000 Fee: $150
Corrected Application Received:: Period of Annual Use: March 1 — November 30

Remarks: Permit Nos. 6182-3 and 6183-3 authorize irrigation of same acreage from the James River

Diversion Point: S ¥4 SW % Sec 10-T114N-R62W

[ Y

Water Impounded: S%S%Secl10&N%N¥

Secl5; all in T114N-R62W

Depth of Well: NA

Well Driller: :
Remarks:

Type of Map: topo
Prepared by: Ron Duvall

Reviewed and the Number Assigned on: 10-10-2000 By: Karen Schlaak

Notice of Hearing - date to intervene:




SOUTH DAKOTA
WATER PERMIT NO. 6231-3 FOR IRRIGATION

Date of first receipt of application September 20, 2000.

The Water Management Board approved Water Permit Application No. 6231-3 on July 11, 2001 for Oscar
Incorporated, Floyd Peterson, 18892 390™ Ave, Hitchcock SD 57348 authorizing the construction of the water use

system and the placing of water to beneficial use subject to the following limitations, conditions and qualifications:

1.

Water Permit No. 6231-3 authorizes impoundment of 15 acre-feet of water from runoff and springs by
constructing a dam located in the S Y2 SW ¥ Section 10 with water impounded in the S 2 S % Section 10
and N % N % Section 15; all in T114N-R62W. This permit authorizes impoundment of water sufficient to
maintain water at the outlet elevation and will be used to irrigate 901 acres located in Section 15 and the S
¥, and NW Y% Section 10; all in T114N-R62W. Water Permit Nos. 6182-3 and 6183-3 authorize irrigation
of the same acreage from the James River. Water Permit Nos. 6182-3 and 6183-3 and this permit,
combined may not exceed 1 cubic feet of water per second for each 70 acres irrigated.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is
actually and beneficially applied for irrigation. The water is to be used during the following described annual
period: March 1 —November 30.

The date from which applicant may claim right is September 20, 2000.

One-fifth of the construction is to be completed on or before January 11, 2004.

All construction is to be completed on or before July 11, 2006 .
Water is to be put to beneficial use on or before July 11, 2010.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.

QUALIFICATIONS

Diversion of water shall be in accordance with the following criteria:

e Low flows as needed for downstream domestic use, including livestock water, and prior James River
water rights/permits must be bypassed.

e The dam must have a low flow bypass structure and bypass inflows from the springs and watershed
runoff from June 30 — November 30 unless the Chief Engineer issues written orders allowing the capture

and storage of water.

e Diversions under this Permit shall be in accordance with any written orders issued by the Chief
Engineer.

(continued)



Water Permit No. 6231-3
Oscar Incorporated
Page 2

e Water that has been lawfully stored in the dam following the above criteria may be diverted by the
permit holder for irrigation purposes at any time during the irrigation season. The permit is not
obligated to release lawfully stored water to provide water for downstream domestic uses or prior water
rights.

2. This Permit is approved subject to the irrigation water use questionnaire being submitted each year.
3. Water Permit No. 6231-3 authorizes a dam with storage capacity of 15 acre feet of water.

4. A new water right permit will need to be obtained if the storage capacity of the dam is increased. Additionally,
plans and specifications will need to be submitted and approved by the Water Rights Program prior to
construction for any alterations to the dam that cause the dam height to exceed six feet and the dam’s storage
capacity to exceed fifty acre-feet of water.

5. Impoundment of water authorized by this permit may not impair the use of any lands held by neighboring
property owners including, but not limited to, causing permanent pooling of water on land owned by others
and/or specific alterations of plant species directly attributable to water use under this permit. Permanent
impoundment of water on adjoining land may occur only if a written flood easement is obtained from the
property owner or OWners.

WATER MANAGEMENT BOARD

By: A«MADA éM SEP 2 4 2001

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources




FORM 2: Application for irrigation in South Dakota

(type or print)
Mail to: - (office use only)
Water Rights Program No. éy? 3/ ) Hydrologic Unit / o/ é CoO
Toe Foss Building Basin__Jgmes Mivec

523 E. Capitol J
Pierre, SD 57501-3181 | Newspaper Peo’% e /J P €Ss Eec’ fre 2
(605) 773-3352

Application For Permit To Appropriate Water For Irrigation

Type of Application: & New Vested Right Amendment/Correction to Permit No.
(Use predates Mar 2, 1955)
Description of amendment/correction: (i.e. change diversion point(s), add diversion point(s), change use, etc.)

1. 'Name of Applicant Oecar ] ;\coo ofo\—(—ecg Phone (- 2747
(check one) " Owne Tenant/lessee ’
Mailing Address  ,ee9 2 390 Avt, - th 1; co c /( S’ State 734 ¢
(Street, RR, or Box and City) (Zip Code)
2. Amount of water claimed ;2,3 *CFS or **GPM }§ ***AF Total Acreage @,

(*Cubic Feet per Second)  (**Gallons per Minute)  (***Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Source of water supply p {n oﬁr %— Sp il Aaas
S

4.  Location of point of diversion (example - 3 wells in sw1/4 NE1/4 section 12-TI4NRS3W) [, . 1 S/ SQ}/ sec /O —
f/‘//(/ LU/ aqu «Mf)omv\‘eom"‘ ) S/S/ Sec /O ‘6“[1///(// [QL/_S— La/f
fn UIN-62 1) County Sp/nk”
5. County or counties where water will be used < K 4
6. Annual period during which water is to be used /fi w /= /%V 230

7. List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)

~ Land Description | Aeres | Land Desctiption’ - - .| Acres’ |

e 75— /4N - G200 523

Sl , MIW (O-/1HN-£626) | 298

8. Give a description of the project. (AttaSh sheet if more space is needed) 7)/) Q,,ﬂ(-.‘m\ s —ch

irraade acreaqe (f Aons L/ Nos. 6(923 61933 Grom
SW James Puer.

STATE OF SOUTH DAKOTA) SS Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water

County of %—_} is proposed. Attach map and any other technical information. (see instructions)
L _ll:_y??(/,d etersen , the applicant, certify that [ have read this application, have examined the attached

map and that the matters stated are true and that I intend, and am able to complete the necessary construction.

o 1282000
% KAREN SC HMA’/ 3:’ /é/m 24%/4@/2
RN\ NOTARY eisntir - 1’
4-2000 . @*uum i : i :L' : KAR?; Scmmn Ngﬁﬁwfublxc signature

"S‘C-. gy e Ap”!:‘!, ‘O’V’



Form 2A Supplemental Information
{Complete applicable portions only)
(type or print in ink)

1. Well Information - Proposed Construction

a) Drill Hole Diameter Depth

b) Casing Type Diameter

¢) Screen Type Diameter Thickness |
d) Gravel Pack Length of Gravel Pack

e) Depth to Top of Water Bearing Material

f)  Depth to Water (ground surface to water level)

g) Distance to nearest existing domestic well:

On applicants property On property owned by others

2. Wastewater Disposal System Information

a) Type of System (i.e. septic tank, drain field)

b) System Capacity (gallons) Year Constructed

c¢) Connected to the City of Sanitary System

3. Dugout Information

a) Surface Dimensions Depth

b) Depth to water (ground surface to water level)

4. Water Storage Dams

If the proposed water use system contains one or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their
name and address:
L b) Freeboard /(//4
CrestLength = , 300 Q’__{.
d) Height £ [l

e) Primary Outlet Capacity

If pipe, diameter

Water Surface | f) Secondary Spillway Capacity
Spillway Width
g) X &Y Slope
|/ Upstream

/ Downstream

" ool uer" in L)o‘Ho\m o/‘ Q ’ ,*_Ac\__’. h) Surface Area of Impoundment =z 3{2 ac
ujaeo? l« g-eru\ wavkr i)  Storage "GQO Acre Feet

4 20 0 1) Drainage Area Above Dam% §§QQAcres




Potential Additional Qualifications to Oscar, Inc. Application No. 6231-3

» Amend current qualification No. 3 to “Water Permit No. 6231-3 authorizes a dam with a

storage capacity of 15 acre feet of water.

> A new water right permit will need to be obtained if the storage capacity of the dam is
increased. Additionally, plans and specification will need to be submitted and approved
by the Water Rights Program prior to construction for any alterations to the dam that
cause the dam height to exceed 6 feet and the dam’s storage capacity to exceed 50 acre

feet of water

» Impoundment of water authorized by this permit may not impair the use of any lands held
by neighboring property owners including, but not limited to, causing permanent pooling
of water on land owned by others and/or specific alterations of plant species directly
attributable to water use under this permit. Permanent impoundment of water on
adjoining land may occur only if a written flood easement is obtained from the property

Owner or Owners.
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ERLEAE SRt R N e

RECEIPT
Water Rights Program e 415837

B W oRe
South Dakota Department of Environment and Natural Resources

Pierre, ___S-ptenney o PRSIV

-

Ceovy, Tre., 10862 360th &ve, diochoecd 3L E734c-7407
RECEIVED OF e > 7 T '

the following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. to Appropriate Water, to construct Lol

and to put water to beneficial use

Fee for Application for Permit No. to Appropriate Water, for Future
Use
Fee to retain Future Use PermitNo. ___ after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing Water

License No. RS

Fee for Filing Transfer Form

Fee for Filing Extension Request

Fee for

(Any Other Work Provided by Law) Total S
. b e
" Chief Engineer .



89/28/2099 @E: 28 16854723346 SPINK FSA PAGE  B1/81
UNITED STATES NATURAL RESOURCES ©251/2 WESY 6 AVE, '
DEPARTMENT OF CONSERVYATION REDFIELD, SD 5746%
AGRICULTURE SERVICE PHONE: 472-1437

FAX: 472-3346

DATE: 42000 |
PARTY FAXED TO: ‘_O_g_cgw ‘ /) L’7€rrs o4

NUMBER FAXED TO: 2bt,— ABIY

ATTENTION:

NUMBER OF PAGES: /
(Inciuding this page)

»{/ REMARKS:
[ba%( 641 Oscar's /Meawnmm'fs o
Dmfnaﬂ«; ﬁrcaﬁ' $ o0 M
S wrface Drea = 30 He
idul Shrge= 90 A T
FK Thee was ne Fechnieal /455 stance Trom 4//@65 mw{ #wa#m,
A(M& not- nm‘f NKRCS " Specs, T calculatid 8 Surface }Qfmf—%ﬁ,{

b - < dye Pasd  on  Oscar's “fm«v‘f'
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Ron Duvall, Nat Res Engineer

. Application map for Oscar Incorporated
September 21, 2000 \
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REPORT ON
WATER PERMIT APPLICATION NO. 6231-3
Oscar Incorporated
October 31, 2000

Water Permit Application No. 6231-3 has been filed by Oscar Incorporated , c/o Floyd Peterson,
President, to impound 90 acre-feet of water from runoff and spring flow by constructing a dam
located in the S 1/2 SW 1/4 of Section 10-T114N-R62W, in Spink County. The application also
requests impoundment of sufficient water to maintain water at the outlet elevation and will be
used to irrigate 901 acres located in Section 15 and the S 1/2 and NW 1/4 of Section 10-T114N-
R62W. The 901 acres of irrigated land are also covered by Water Permits Nos. 6182-3 and
6183-3, which authorize diversion of 31.6 cfs from the James River. Water Permit Nos. 6182-3
and 6183-3 and this application, combined may not exceed 1 cubic feet of water per second for
each 70 acres irrigated.

Discussion:

The application indicates that the proposed dam will be only six feet high. Due to the small size
of the project, design of the structure is not subject to the requirements of the Safety of Dams
Rules, Chapter 74:02:08. According to Mr. Peterson, the embankment now serves as a field
roadway and has a rock covered overtopping section, which functions as a spillway, and will
have a gated culvert to regulate storage. Mr. Peterson indicated that sometimes the embankment
is overtopped by the James River, which is located about 1000 feet downstream of the

embankment.

The proposed dam will have a total drainage area of 5800 acres, or 9.06 square miles. The annual
yield for this drainage area with a 50 percent chance of occurrence, or 1 out of 2 years, is
expected to be 130 acre-feet. The annual yield with a 10 percent chance, or 1 out of 10 years, is
expected to be 725 acre-feet.

The proposed dam will be located on an unnamed tributary to the James River about 1000 feet
upstream of its confluence with the James River. There are no existing Water Permits/Rights
located on the unnamed tributary between the proposed dam and the James River; however,
there are 26 senior Water Rights located on the James River between Huron, SD and the
proposed dam and/or the recently approved permits for Oscar Inc., Water Permits No. 6182-3 &

6183-3.

In 1965 the South Dakota Water Rights Commission placed a 300 cfs diversion limit on the
James River with a maximum combined diversion limit of 200 cfs from Huron, SD to the North
Dakota border. With the recent approval of Water Permit Nos. 6182-3 and 6183-3, there are now
67 permits on the James River between Huron and North Dakota with a total diversion of 166.97
In the past, shut off orders have been issued to these permits during James River low flow
periods.



page 2
Water Permit Application No. 6231-3
Oscar incorporated

The purpose for Water Permit Application No. 6231-3, and the storage of 90 acre-feet of water,
is to have a back-up supply of water to irrigate with during the shut off periods. Water Permit
Application No. 6231-3 should have a bypass qualification to protect senior James River Water
Rights/Permits during shut off periods. During the James River shut off periods, irrigation
would only be allowed from existing storage at the time the shut off order is issued. Any spring
flow or runoff received for the duration of the shut off order must be bypassed.

Conclusions:

1. Water Permit Application No. 6231-3 should be approved since unappropriated water is
available and approval should not have any adverse effects on existing Water Permits/Rights.

2. If approved, the low flow bypass requirement for downstream domestic use should be a
qualification on Water Permit Application No. 6231-3.

3. Also, if approved, the James River low flow shut off qualifications should be a qualification
for the spring flow and runoff associated with Water Permit Application No. 6231-3. During
the James River shut off periods, irrigation would only be allowed from existing storage at
the time the shut off order is issued. Any spring flow or runoff received for the duration of
the shut off order must be bypassed.

Ao Al

. Timothy G. Schaal, P.E.
Natural Resources Engineer Specialist

Approved by:

ol 7T ol e

Gale N. Selken, P.E.
Natural Resources Engineer Director
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j@ | DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

oo s GopmrPuace
RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT

APPLICATION NO. 6231-3, Oscar Incorporated, ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water
Rights Program, Department of Environment and Natural Resources concerning Water Permit
Application No. 6231-3, Oscar Incorporated, c/o Floyd Peterson, 18892 390™  Avenue,
Hitchcock, SD 57348.

The Chief Engineer is recommending APPROVAL of Application No. 6231-3 because 1) there
is reasonable probability that there is unappropriated water available for the applicant’s proposed
use, 2) the proposed diversion can be developed without unlawful impairment of existing rights,
3) the proposed use is a beneficial use and 4) it is in the public interest with the following
qualifications:

1. Diversion of water shall be in accordance with the following criteria:

e Low flows as needed for downstream domestic use, including livestock water, and prior
James River water rights/permits must be bypassed.

e The dam must have a low flow bypass structure and bypass inflows from the springs and
watershed runoft from June 30 — November 30 unless the Chief Engineer issues written
orders allowing the capture and storage of water.

e Diversions under this Permit shall be in accordance with any written orders issued by the
Chief Engineer.

e Water that has been lawfully stored in the dam following the above criteria may be
diverted by the permit holder for irrigation purposes at any time during the irrigation
season. The permit is not obligated to release lawfully stored water to provide water for
downstream domestic uses or prior water rights.

2. This Permit is approved subject to the irrigation water use questionnaire being submitted
each year.

3.  Water Permit No. 6231-3 authorizes a dam with storage capacity of 90 acre feet of water.

See report on application for additional information.

D et Chte

Garland Erbele, Chief Engineer
January 5, 2001



J_Z‘\ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

CREATFAcES, GaEnT PLaces

January 5, 2001

Floyd Peterson
Oscar Incorporated
18892 390" Ave
Hitchcock SD 57348

Dear Mr. Peterson:

Water Permit Application No. 6231-3 for irrigation use has been examined and found to comply with the South
Dakota Water Laws and applicable rules. A notice of hearing has been sent to the Publisher of the Redfield
Press printed at Redfield, SD (Ph # 605-472-0822). For your information, a copy of the notice, the
recommendation of the Chief Engineer and a report on the application are enclosed. Please review the notice
prior to publication and notify this office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice of Hearing and to arrange for
payment. Early contact with the paper can eliminate delays. The publisher has been instructed to publish your
notice once each week for two consecutive weeks with the last publication to occur twenty days before the
board meeting. The newspaper has been instructed to send us the Proof of Publication. We must receive Proof
of Publication before action can be taken on the application.

Sincerely,

r

Eric Gronlund
Natural Resources Engineer
(605) 773-3352

enclosures

NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition
pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.



ﬂf@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

LREATFAces, GaaT PLaces

January 5, 2001

Redfield Press
Box 440
Redfield SD 57469-0440

ATTENTION: Legal Public Notice

Enclosed is a Notice of Hearing on Application No. 6231-3 to Appropriate Water to be published twice. Please publish the
first notice on January 17, 2001 with the second publication 7 days later.

The applicant must verify to you that the notice is to be published, before you make the first publication Please BILL the
APPLICANT for the cost of publication. The APPLICANT is Oscar Incorporated, 18892 39¢th Ave, Hitchcock SD
57348 (Ph# 605-266-2747).

Please send the Water Rights Program the first publication immediately. The publication is checked for accuracy so
any corrections can be made in the second publication. You may use the form below or fax a copy of the first publication.
Any fax should be sent to the attention of Karen Schlaak at (605) 773-4068. Publication errors can invalidate the public
notice.

After the second publication, please send us an affidavit or use the enclosed Proof of Publication form. The applicant
pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication. Delays in
receiving the affidavit can be costly to the applicant.

Sincerely,

e i 'A/é’ul(_ :ax»-(

Eric' Gronlund
Natural Resources Engineer
605 773-3352

enclosures
CUT HERE
TO: Eric Gronlund

Water Rights Program
No. 6231-3 , Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of January 5, 2001 enclosing Notice of Hearing to Appropriate Water by Application No.
6231-3 which was first published in our issue of . ENCLOSED IS A COPY OF THIS FIRST
PUBLICATION.

Name Newspaper



Instruction to Newspaper - Publish first Notice on January 17, 2001 with the second publication 7 days later.
The applicant is responsible for payment.

NOTICE OF HEARING on Application No. 6231-3 to Appropriate Water

Notice is given that Oscar Incorporated, c/o Floyd Peterson, President, 18892 390™ Ave, Hitchcock SD 57348
has filed an application for a water permit to impound 90 acre-feet of water from runoff and springs by
constructing a dam located in the S %2 SW ¥ Section 10 with water impounded in the S /2 S ' Section 10 and N
Y%, N ¥ Section 15; all in T114N-R62W. This application requests impoundment of water sufficient to maintain
water at the outlet elevation and will be used to irrigate 901 acres located in Section 15 and S /2 and NW V4
Section 10; all in T114N-R62W. Water Permit Nos. 6182-3 and 6183-3 authorize irrigation of the same acreage
from the James River. Water Permit Nos. 6182-3 and 6183-3 and this application, combined may not exceed 1
cubic feet of water per second for each 70 acres irrigated.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 6231-3 because
1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is a beneficial use
of water, and 4) it is in the public interest.

Any person interested in opposing or supporting this application must file a written petition with BOTH the
applicant and Chief Engineer. The applicant must also file a petition if opposed to the Chief Engineer's
recommendation. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E Capitol, Pierre
SD 57501 (605 773-3352)" and the applicant's mailing address is given above. A petition filed by either an
interested person or the applicant must be filed by February 23, 2001. The petition may be informal, but must
include a statement describing the petitioner's interest in the application, the petitioner's reasons for opposing or
supporting the application, and the signature and mailing address of the petitioner or the petitioner's legal
counsel, if legal counsel is obtained.

The Water Management Board will consider this application at 10:00 a.m., March 7, 2001, Floyd Mathew
Training Center, Joe Foss Building, 523 E. Capitol, Pierre SD 57501. The Chief Engineer's recommendation is
not final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3)
defer, or 4) deny this application based on the facts presented at the public hearing. The March 7, 2001 hearing
date will be automatically delayed for at least 20 days upon written request to the Chief Engineer from the
applicant or any interested person opposing the application. The request for an automatic delay must be filed by

February 23, 2001.

Any hearing will be an adversary proceeding. Any person filing a petition and/or the applicant have the right to
be represented by a lawyer and may present evidence or cross-examine witnesses according to SDCL 1-26.
These and other due process rights will be forfeited if not exercised. Decisions of the Board may be appealed to
the Circuit Court and State Supreme Court as provided by law. Contact Eric Gronlund by February 23, 2001, at
the above Water Rights Program address to request copies of information pertaining to this application, to
assure access to the hearing by the handicapped or to obtain an interpreter for the hearing impaired.

This application is made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11,
46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21; 46-5-1 thru
46-5-11, 46-5-13 thru 46-5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5-30.4, 46-5-31; and Board Rules ARSD
74:02:01:01 thru 74:02:01:15. Steven M. Pirner, Secretary, Department of Environment and Natural Resources.
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Any hearing will be an adversary
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Feb. 21, 2001

Chief Engineer - Water Rights Program
Foss Building

523 E. Capital

Pierre, S D 57501

605 773 3352 Fax - 773 4068

Re: 1 am responding to the "Notice of Hearing" printed in the Redfield Press proposed
by "Oscar, Inc".

I am filing an informal petition of great concern opposing the construction of a dam on
the natural water way . In opposition to this proposal I bring forth the following
concerns:

1. 398 th Avenue - bridge flooding

Section -11-114-62 & section - 2-114-62 (flooding of private land)
Loss and/or subsequent damage to fences
185 th Street - culvert flooding
184 th Street - flooding
Access through out my property
Impact of ground water
Impact of standing stagnate water on insects, parasites and diseases
Impact on wildlife
Impact on the James River
. Health, safety, and welfare of the General Public, Livestock, Land, and Ourselves

T o0 NA LN

I am requesting an automatic delay of the hearing date of March 7, 2001. I would also
request a notice of the next hearing date scheduled in this matter plus any and all material
and information concerning this project.

Sincerely,

A JE. (eder”

Arthur E. Olsen
18524 398 th Ave.
Hitchcock, S D 57348

Phone 605 266 2560  Fax 266 2887
cc: Oscar, Inc.

18892 390 th Ave

Hitchcock, SD 57348

Phone 605 266 2747




TO:

FROM:

SUBIJECT:

GREAT Aces. CheaT Puaces,

Floyd Peterson
Oscar, Inc.

18892 390" Avenue
Hitchcock SD 57348

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

February 26, 2001

NOTICE

Authur E. Olsen
18524 398™ Avenue
Hitchcock, SD 57348

Garland Erbele, Chief Enginger

Water Rights Program

\A

Automatic Delay of Hearing on Water Right Permit Application No. 6231-3, Oscar

Incorporated

In response to the public notice of hearing in the Redfield Press, Arthur E. Olsen has filed a petition in the
matter of Application No. 6231-3. The petition also requests an automatic delay of March 7, 2001,
hearing before the Water Management Board. Therefore, the hearing on Application No. 6231-3 is
automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will not be held on March 7, 2001.

The hearing on Application No. 6231-3 will be scheduled for the May 2 and 3, 2001 Water Management
Board meeting in Pierre. Future notice of the exact date, time and place of the hearing for Application
No. 6231-3 will be provided to all parties of record.

A copy of the staff report and Chief Engineer’s recommendation is enclosed for the petitioner.

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General




CERTIFICATION

I hereby certify that on February 26, 2001, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 26,
2001, regarding Automatic Delay of Hearing on Water Right Permit Application No. 6231-3, Oscar
Incorporated, addressed as stated below:

Floyd Peterson Authur E. Olsen
Oscar, Inc. 18524 398™ Avenue
18892 390™ Avenue Hitchcock, SD 57348

Hitchcock SD 57348

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, Capitol Building

Lo Il

Eric S. Gronlund
Natural Resources Engineer
Water Right Program

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this 27" day of February, 2001.

Jliaer: Lhtlanl
Karen Schlaak
Notary Public

. ey S Qefn! W lalyty tnde
KAREN SCHLAAK ;

NOTARY PUALIC A2\ %
SOUTH DAKOTA )

CuCaraacs

eiatatatabfieind

KAREN SCHILAAK, Notary Publie
My Commissizi Expires
Aprit 1,




/Q_@—\ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

GRET Faces. CReAT PLACES. March 28, 2001
NOTICE
TO: Floyd Peterson Authur E. Olsen
Oscar, Inc. 18524 398" Avenue
18892 390" Avenue , Hitchcock, SD 57348

Hitchcock SD 57348

FROM: Garland Erbele, Chief Engineer }t}”)\ Q)—'
v

Water Rights Program . k)
./' = N
SUBJECT:  Scheduling of Hearing on Water Right Permit Application No. 6231-3, Oscar, Inc.

Water Permit Application No. 6231-3 proposes to impound 90 acre-feet of water from runoff and springs in a
dam located in the S¥2 SW¥% Section 10, T114N, R62W to irrigate 901 acres. The March 7, 2001 hearing before
the Water Management Board was automatically delayed by the petitioner.

The Water Management Board will consider Application No. 6231-3 on May 2, 2001, at 9:15 AM, in the
Conference Room, Floyd Matthew Training Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre, SD. The
agenda time is an estimate and may be delayed due to prior agenda items.

Applicable J)rovisions of the Notice published January 17 and 24, 2001, in the Redfield Press will still apply at
the May 2" hearing before the Water Management Board. This hearing is an adversary proceeding. Any party
of record has the right to be present and to be represented by a lawyer. These and other due process rights will
be forfeited if they are not exercised. Decisions of the Board may be appealed to the Circuit Court and State
Supreme Court as provided by law.

Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on March 28, 2001, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated March 28, 2001, regarding
Scheduling of the Hearing on Water Right Permit Application No. 6231-3, Oscar Incorporated, addressed as
stated below:

Floyd Peterson Authur E. Olsen
Oscar, Inc. 18524 398" Avenue
18892 390™ Avenue - Hitchcock, SD 57348

Hitchcock SD 57348

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, Capitol Building

Eric S. Gronlund
Natural Resources Engineer
Water Right Program

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this g U)day of March, 2001.

Wi Xrhlaat?
Karen Schlaak
Notary Public
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OSCAR INC. DAM April 24, 2001






















184 th St. 8 foot Bridge

- = = - 398 th Ave. 15 foot Bridge & Downstream Channel
398 th Ave. 15 foot Bridge & Upstream Channel



/&Z—\ o DEPARTMENT of ENVIRONMENT
| and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKQTA 57501-3182
) May 8, 2001 www.state.sd.us/denr
ey Faces. Ghexy Pages. ay
NOTICE
TO: Floyd Peterson Authur E. Olsen
Oscar, Inc. 18524 398™ Avenue
18892 390™ Avenue Hitchcock, SD 57348

Hitchcock SD 57348

FROM: Garland Erbele, Chief Engineer L/\
Water Rights Program éw}? /w

SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed John Guhin, the Board’s attorney, to prepare proposed Findings of
Fact, Conclusions of Law and a Final Decision in the matter of Water Permit Application No. 6231-3 filed
by Oscar, Inc. The Board will consider the proposed Findings, Conclusions and Final Decision at 1:00 PM
on July 11, 2001 in the Floyd Matthew Training Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre
SD.

The Board requested that a copy of the proposed Findings, Conclusions and Final Decision be mailed to each
Board member and Parties of Record (names listed above) by June 21, 2001. Written objections or
comments in support of the proposed Findings, Conclusions and Final Decision, or alternative Findings,
Conclusions and Final Decision are to be mailed to each Board member, the Board attorney (mailing list
enclosed) and all Parties of Record by July 2, 2001.

Oral arguments by parties filing written comments in opposition or support of the proposed Findings,
Conclusions and Final Decision, or alternative Findings, Conclusions and Final Decision may be made on
July 11, 2001. The public hearing was completed May 2, 2001. No additional testimony will be received on

July 11, 2001.
Enclosure

c: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on May 8, 2001, I have personally deposited with the United States mail at Pierre, South
Dakota, first class postage, prepaid envelopes containing a Notice dated May 8, 2001, regarding preparation
of proposed findings of fact, conclusions of law and final decision on Water Right Permit Application No.
6231-3, Oscar Incorporated, addressed as stated below:

Floyd Peterson Authur E. Olsen
Oscar, Inc. 18524 398" Avenue
18892 390™ Avenue Hitchcock, SD 57348

Hitchcock SD 57348

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attomey General, Capitol Building
John Guhin, Deputy Attorney General, Capitol Building

Eric S. Gronlund
Natural Resources Engineer

Water Right Program

STATE OF SOUTH DAKOTA )
SS

)
COUNTY OF HUGHES )

Sworn to, before me, this_ G**' day of May, 2001.

/&ﬂm 2 )ﬁ Wdﬁ/é
Karen Schlaak
Notary Public
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STATEOFSOUTHDAKOTA

OFFICE OF ATTORNEY GENERAL

500 East Capitol Avenue
Pierre, South Dakota 57501-5070

Ph 605) 773-3215
MARK BARNETT X (608, Troat 06 LAWRENCE LONG

ATTORNEY GENERAL www.state.sd.us/atg CHIEF DEPUTY ATTORNEY GENERAL

June 12, 2001

MEMORANDUM
TO: Water Management Board and Interested Parties
FROM: John P. Guhin, Deputy Attorney General /éﬁéiyészv)
RE: Proposed Findings of Fact, Conclusions of Law, and
Final Decision with Regard to Water Permit Application
No. 6231-3.

Pursuant to the direction of the Water Management Board, I am
enclosing proposed Findings of Fact, Conclusions of Law, and a
Final Decision in the above-entitled matter. Please see the
Notice of the Chief Engineer of May 8, 2001, for further
information.

JPG/js
Enclosures
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
FINDINGS OF FACT,

CONCLUSIONS OF LAW,
AND FINAL DECISION

IN THE MATTER OF THE
APPLICATION FOR

WATER PERMIT NO. 6231-3,
OSCAR, INC.

FINDINGS OF FACT

1. This is an application to impound ninety acre feet of
water from run-off and spring flow by constructing a dam in Spink
County. The water is to be used to irrigate 901 acres of land.
This land is also covered by two recently granted water permits;
those water permits authorized diversion of 31.6 cfs from the
James River.

2. The application indicates that the proposed dam will be
six feet high. Analysis by the State's expert indicates that a
dam six feet high at the proposed location will store only
fifteen acre feet of water. Oscar, Inc. is actually requesting
ninety acre feet of water. There is no substantial evidence in
the record indicating that the dam will actually hold ninety acre
feet of water.

3. The opponent to the application, Mr. Olsen, has
contended that the six foot dam will, or may, back water up on
his property, which is at or above the 1255 feet mean sea level
(fmsl) contour level. Mr. Olsen admitted, however, that he had
no particular expertise in the reading of contour maps and
presented no evidence other than his evaluation of the contour
map. The State's expert, Tim Schall, indicated his analysis that

a six foot dam would not back up water onto the Olsen property.



The Board credits Mr. Schall's analysis that this will be no
water backed upon Mr. Olsen's property. In addition, the Board
will qualify the application to specifically provide that the
applicant cannot impair the use of the Olsen property, or other
property not his own.

4. The watercourse in question is a tributary to the James
River and is properly treated as an integral part of the James
River system. In 1965, the Water Rights Commission, the
predecessor to this Board, placed a 300 cfs diversion limit on
the James River with a combined maximum diversion rate from Huron
to the North Dakota border of 200 cfs. There are now sixty-seven
permits between Huron and the North Dakota border and there is a
reasonable possibility that these permits could be subject to
shut-off orders.

5. As a consequence, the Applicant's use of the natural
flow of the tributary in question by way of his two recently
obtained permits could be shut off. The permit sought here will
allow the construction and use of the dam to provide a reserve to
irrigate with when the James River permits are shut off. Once a
shut-off order is issued, the permitee will be able to irrigate,
but only of out of direct storage when the shut-off order is in
effect. The new in-flows will have to be bypassed.

6. The Board notes that the proposed dam is only six feet
high and, due to its small size, the safety of dam rules do not
apply. The Applicant will be unable to add height to the six-
foot high dam without an additional application and approval of

that application.



7. The proposed dam will have a drainage area of 5,800
acres or 9.06 square miles. The annual yield for thié drainage
area with a fifty percent chance of occurrence is expected to be
130 acre feet. The annual yield of with a ten percent chance,
one out of ten years, is expected to be 725 acre feet. There is
sufficient water available for this permit.

CONCLUSIONS OF LAW

1. There is a reasonable probability that there is
unappropriated water available for the Applicant's proposed use.

2. The proposed diversion can be developed without
unlawful impairment of existing rights, when developed as
qualified below.

3. The proposed use, for irrigation, is a beneficial use.

4. The proposed use is in the public interest as qualified
below. In making this determination, the Board has concluded
that a six-foot dam should not cause the backing up of water onto
the neighbor's property and, moreover, has qualified the permit
to protect the neighbor's property.

FINAIL DECISION

The application for Water Permit No. 6231-3 is granted with
the following qualifications.

1. Diversion of water shall be in accordance with the
following criteria:

a. Low flows as needed for downstream domestic use,
including livestock water, and prior James River
water rights/permits must be bypassed.

b. The dam must have a low flow bypass structure and

bypass inflows from the springs and watershed
runoff from June 30 - November 30 unless the Chief



j-pld3l.jpg

Engineer issues written orders allowing the
capture and storage of water.

c. Diversions under this Permit shall be in
accordance with any written orders issued by the
Chief Engineer.

d. Water that has been lawfully stored in the dam
following the above criteria may be diverted by
the permit holder for irrigation purposes at any
time during the irrigation season. The permit is
not obligated to release lawfully stored water to
provide water for downstream domestic uses or
prior water rights.

This permit is approved subject to the irrigation water
use gquestionnaire being submitted each year.

Water Permit No. 6231-3 authorizes a dam with storage
capacity of fifteen acre feet of water.:

A new water right permit will need to be obtained if
the storage capacity of the dam is increased.
Additionally, plans and specification will need to be
submitted and approved by the Water Rights Program
prior to construction for any alterations to the dam
that cause the dam height to exceed six feet and the
dam's storage capacity to exceed fifty acre feet of

water.

Impoundment of water authorized by this permit may not
impair the use of any lands held by neighboring
property owners including, but not limited to, causing
permanent pooling of water on land owned by others
and/or specific alterations of plant species directly
attributable to water use under this permit. Permanent
impoundment of water on adjoining land may occur only
if a written flood easement is obtained from the
property owner Or OWNRers.

Dated this day of June, 2001.

BY THE BOARD:




CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and correct

copies of proposed Findings of Fact, Conclusions of Law, and

Final Decision In The Matter of the Application for Water Pexrmit
No. 6231-3, Qscar, Inc. were served upon each of the following by

enclosing the same in envelopes with first class postage, prepaid

and affixed thereto,

and depositing said envelopes in the United

States mail, at Pierre, South Dakota, on this !Zfﬁ,day of June,

2001 :

4-pld3l

Marian Gunderson
811 W. 3rd Street
Yankton, S.D. 57078-3702

Rodney Freeman Jr.
P.O. Box 176
Huron, S.D. 57350-0176
Leo Holzbauer
RR 1 Box 170
Wagner, S.D. 57380-9681
Floyd Peterson

Oscar, Inc.

18892 390th Avenue
Hitchcock, S.D. 57348

HAND DELIVERED

Diane Best

Office of Attormey General
500 East Capitol Avenue
Pierre, S.D. 57501-5070

‘Bernita Loucks

219 42nd Street
Rapid City, S.D. 57702-2123
Dwayne A. Rollag

320 Lincoln Lane South
Brookings, S.D. 57006-2741

Francis E. Brink
1214 S. Well Street
Aberdeen, S.D. 57401-7351

Arthur E. Olsen
18524 398th Avenue
Hitchcock, S.D. 57348

BY INTEROFFICE MATIL

Garland Erbele

Water Rights Program

Dept. of Environment &
Natural Resources

Foss Building

523 East Capitol Avenue

Pierre, S.D. 57501-3182

500 East Capitol Avenue

Pierre,

South Dakota 57501-5070

Telephone: (605) 773-3215

.jpg WMB Oscar Inc.



STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
FINDINGS OF FACT,

CONCLUSIONS OF LAW,
AND FINAL DECISION

IN THE MATTER OF THE
APPLICATION FOR

WATER PERMIT NO. 6231-3,
OSCAR, INC.

FINDINGS OF FACT

1. This is an application to impound ninety acre feet of
water from run-off and spring flow by constructing a dam in Spink
County. The water is to be used to irrigate 901 acres of land.
This land is also covered by two recently granted water permits;
those water permits authorized diversion of 31.6 cfs from the
James River.

2. The application indicates that the proposed dam will be
six feet high. Analysis by the State's expert indicates that a
dam six feet high at the proposed location will store only
fifteen acre feet of water. Oscar, Inc. is actually requesting
ninety acre feet of water. There is no substantial evidence in
the record indicating that the dam will actually hold ninety acre
feet of water.

3. The opponent to the application, Mr. Olsen, has
contended that the six foot dam will, or may, back water up on
his property, which is at or above the 1255 feet mean sea level
(fmsl) contour level. Mr. Olsen admitted, however, that he had
no particular expertise in the reading of contour maps and
presented no evidence other than his evaluation of the contour
map. The State's expert, Tim Schaal, indicated his analysis that

a six foot dam would not back up water onto the Olsen property.



The Board credits Mr. Schaal's analysis that this will be no
water backed upon Mr. Olgen's property. In addition, the Board
will qualify the application to specifically provide that the
applicant cannot impair the use of the Olsen property, or other
property not his own.

4. The watercourse in question is a tributary to the James
River and is properly treated as an integral part of the James
River system. In 1965, the Water Rights Commission, the
predecessor to this Board, placed a 300 cfs diversion limit on
the James River with a combined maximum diversion rate from Huron
to the North Dakota border of 200 cfs. There are now sixty-seven
permits between Huron and the North Dakota border and there is a
reasonable possibility that these permits could be subject to
shut-off orders.

5. As a consequence, the Applicant's use of the natural
flow of the tributary in question by way of his two recently
obtained permits could be shut off. The permit sought here will
allow the construction and use of the dam to provide a reserve to
irrigate with when the James River permits are shut off. Once a
shut-off order is issued, the permitee will be ablé to irrigate,
but only of out of direct storage when the shut-off order is in
effect. The new in-flows will have to be bypassed.

6. The Board notes that the proposed dam is only six feet
high and, due to its small size, the safety of dam rules do not
apply. The Applicant will be unable to add height to the six-
foot high dam without an additional application and approval of

that application.



7. The proposed dam will have a drainage area of 5,800
acres or 9.06 square miles. The annual yield for this drainage
area with a fifty percent chance of occurrence is expected to be
130 acre feet. The annual yield of with a ten percent chance,
one out of ten years, is expected to be 725 acre feet. There is
sufficient water available for this permit.

CONCLUSIONS OF LAW

1. There is a reasonable probability that there is
unappropriated water available for the Applicant's proposed use.

2. The proposed diversion can be developed without
unlawful impairment of existing rights, when deveioped as
qualified below.

3. The proposed use, for irrigation, is a beneficial use.

4. The proposed use is in the public interest as qualified
below. In making this determination, the Board has concluded
that a six-foot dam should not cause the backing up of water onto
the neighbor's property and, moreover, has qualified the permit
to protect the neighbor's property.

FINAL DECISION

The application for Water Permit No. 6231-3 is granted with
the following gqualifications.

1. Diversion of water shall be in accordance with the
following criteria:

a. Low flows as needed for downstream domestic use,
including livestock water, and prior James River
water rights/permits must be bypassed.

b. The dam must have a low flow bypass structure and

bypass inflows from the springs and watershed
runoff from June 30 - November 30 unless the Chief



j-pld3i.jpg

Engineer issues written orders allowing the
capture and storage of water.

c. Diversions under this Permit shall be in
accordance with any written orders issued by the
Chief Engineer.

d. Water that has been lawfully stored in the dam
following the above criteria may be diverted by
the permit holder for jrrigation purposes at any
time during the irrigation season. The permit is
not obligated to release lawfully stored water to
provide water for downstream domestic uses or
prior water rights.

This permit is approved subject to the irrigation water
use questionnaire being submitted each year.

Water Permit No. 6231-3 authorizes a dam with storage
capacity of fifteen acre feet of water.

A new water right permit will need to be obtained if
the storage capacity of the dam is increased.
Additionally, plans and specification will need to be
submitted and approved by the Water Rights Program
prior to construction for any alterations to the dam
that cause the dam height to exceed six feet and the
dam's storage capacity to exceed fifty acre feet of
water.

Impoundment of water authorized by this permit may not
impair the use of any lands held by neighboring
property owners including, but not limited to, causing
permanent pooling of water on land owned by others
and/or specific alterations of plant species directly
attributable to water use under this permit. Permanent
impoundment of water on adjoining land may occur only
if a written flood easement is obtained from the
property owner or owners.

T —
Dated this {52"’aay of e_Agégé , 2001.

BY THE BOARD:




j@-\ DEPARTMENT of ENVIRONMENT
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JOE FOSS BUILDING
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PIERRE, SOUTH DAKOTA 57501-3182
- v 23. 20 www.state.sd.us/denr
CheerFACes e Puaces July 23, 2001
NOTICE
TO: Floyd Peterson Authur E. Olsen
Oscar, Inc. 18524 398™ Avenue
18892 390™ Avenue Hitchcock, SD 57348

Hitchcock SD 57348

FROM: Garland Erbele, Chief Engi
Water Rights Program

SUBJECT:  Adoption of Findings of Fact, Conclusions of Law and Final Decision

This is to notify you that the Final Decision, including Findings of Fact and Conclusions of Law, were
adopted July 11, 2001, by the Water Management Board approving Water Right Permit No. 6231-3 filed by
Oscar Incorporated. A copy of the signed Findings of Fact, Conclusions of Law and Final Decision is
enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of appeal
of the Board’s decision must be filed within thirty days of this notice and be in accordance with procedures
established in SDCL 1-26-31. .

Enclosure

c: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on July 23, 2001, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice dated July 23, 2001, regarding
adoption of findings of fact, conclusions of law and final decision on Water Right Permit No. 6231-3, Oscar
Incorporated, addressed as stated below:

Floyd Peterson Authur E. Olsen
Oscar, Inc. 18524 398" Avenue
18892 390™ Avenue Hitchcock, SD 57348

Hitchcock SD 57348

A copy of the above described Notice was sent Inter-office to:

John Guhin, Assistant Attorney General, Capitol Building
Diane Best, Assistant Attorney General, Capitol Building

bkl

Eric S. Gronlund
Natural Resources Engineer
Water Right Program

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

i
Sworn to, before me, this aé/ day of July, 2001.

Winin LALgale

Karen Schlaak
Notary Public
May Commission Expires April 1, 2007




W DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

EREAT FACES, EREAT PLAges
BEP 2 4 2001

Oscar Incorporated
Floyd Peterson

18892 390" Ave
Hitchcock, SD 57348

Dear Mr. Peterson:

Enclosed is Water Permit No. 6231-3 authorizing construction of your water diversion system and
beneficial use of the water, not exceeding the limits as specified in the Water Permit.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use.
An investigation can then be scheduled so the water license may be issued, thus completing the
acquisition of a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

,i;mﬂ GNNR

Garland Erbele, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures



Form 12
Permit No. 6231-3
James River - Water District

Report Of Examination Of Works And/Or Application of Water To Beneficial
Use

TO: Chief Engineer, Water Rights Program, DENR, Foss Bldg., Pierre, SD 57501

I have these days, June 30, 2005, made a thorough examination of the water use system constructed
by Oscar, Inc., c/o Floyd “Oscar” Peterson, 18892 390™ Avenue, Hitchcock SD 57348 holder.
of Permit No. 6231-3, bearing the priority of September 20, 2000 authorizing the diversion of
12.87 cfs *cu. ft. per second of the waters from runoff in an unnamed tributary to the James River
and impoundment of 15 acre feet of water for irrigation purposes, in Spink County.
* the diversion rate was not defined on the application but is listed on the application as the
statutory limit.

I have to report on the conditions of the same as follows:

A. Works used to divert the water:

A small dam is in place and portable pumps and motors are available (see licensing
investigations for Water Permit Nos. 6182-3 and 6183-3 for pumps)

B. Works used to transport water to place of use:
An 8” aluminum pipelines are used to convey water from the impoundment to the
center pivots or aluminum gated pipe

C. Works used to apply water to beneficial use:
There is one center pivot (T-L.) and the aluminum gated pipe on site in order to
irrigate the bottom lands as represented on the map.

The system is in the following condition geed. The point of diversion is located impoundment is
located approximately 200 feet north and 1,120 feet east of the SW corner of Section 10,
T114N, R62W( Lat N 44.691350 W-098.276983). Pump site would be placed approximately
100 — 150 feet from the dam embankment. The works are capable of diverting and conveying to
the place of use 9.58 cu. fi. per second of water (assuming use of two 900 gpm portable pumps and
the 2500 gpm pump) which is to be used for irrigation. Water has been put to beneficial use to the
maximum extent as follows:

Legal Acres Legal Acres

NWY7 NWY: Sec. 10 TI14N R62W | 12 acres | NEY4a NWYa Sec. 10 T114N R62W | 40 acres
SWY¥% NWY: Sec. 10 T114N R62W 17 acres | SEYaNW¥% Sec. 10 T114N R62W | 40 acres
NWY% SWYs Sec. 10 TI14N R62W | 25 acres | NEY4 SWVa Sec. 10 T114N R62W | 40 acres
SW¥ SW¥ Sec. 10 T114N R62W 18 acres | SEY4 SW': Sec. 10 T114N R62W | 24 acres
NWY SEY4 Sec. 10 T114N R62W 39 acres | SW¥% SE% Sec. 10 T114N R62W | 25 acres
NE 1/4 SE Y4 Sec. 10 T114N R62W | 8 acres

comprising a total of 288 acres of land and the license should be issued for 4.11 cfs ** and storage

of up to S acre feet of water.
** based on statutory limit of 288 acres




Applicable permit qualifications have been complied with: No

Exceptions to compliance are: I saw no sign of a low flow bypass structure as required by condition
Nol. The application does state that there is a 6 inch culvert at the base of the impoundment that
may be plugged to store water. Regardless, this dam impounds only 5 acre feet of water prior to
water flowing through the spillway area. This is not a significant amount of water and does not
affect James River flows.

Date Report Completed: August 2, 2005

~

Eric Gronlund
Natural Resources Engineer
DENR, Water Rights Program



FIELD INVESTIGATION REPORT FOR PERMIT NO. 6231-3

DATE OF INVESTIGATION: June 30, 2005
NAME & ADDRESS OF INVESTIGATION CONTACT/ | Floyd “Oscar” Peterson
RELATIONSHIP TO PERMIT HOLDER, IF APPLICABLE | 18802 390 Avenue

' Hitchcock SD 57348
NAME & ADDRESS OF PERMIT HOLDER Same

DIVERSION POINT LEGAL LOCATION: impoundment is located approximately 200 feet
north and 1,120 feet east of the SW corner of Section 10, T114N, R62W( Lat N 44.691350 W-
098.276983).

embankment.

Pump site would be placed approximatel 100 — 150 feet from the dam

Pumps : portable pumps used under Water Permit Nos. 6182-3 and 6183-3 would be used in

the event that James River shut-off orders were issued.

Pump # 1 Pump #2

Make - Cornell Make -- Cornell

Model — 4RBF16PKG Model -

Serial -- ? Serial — 64216381

Size — 8” 107

Capacity — 900 gpm Capacity — 2,500 gpm *

* according to Mr. Peterson

Motor

Motor #1 Motor # 4

Make -- John Deere (diesel)

Make -- Allis (diesel)

Serial — PE 4045D360458

Serial — not found

Model — 4045 DF150

Model — not found

HP - 150 hp HP — 266 hp

DISTRIBUTION LINES OR CANALS: from well to center pivot
1) Type 2) Size __8
diversion points to 4 pivot points approx. 12,500 feet in place. The flood irrigation with

gated pipe was not in place at time of licensing investigation. However, Peterson’s does have pipe

aluminum inches 3) Length underground from

on their property for use in flood irrigating. The flood irrigation is on river bottomland where pipe




is drained and removed after each irrigation season in the event of spring flooding. The pipe was

not in place at time of licensing investigation because they had sufficient moisture.

SYSTEM TYPE:

Center pivot:

1) Make _T-L

2) Opverall length _1200 _ feet

3) Number of towers _8

4) Distance between towers _150 _ feet

5) Endgun Yes

6) High or low pressure medium

7) Capacity ___850 GPM

Also present was gated pipe (unassembled because of sufficient rainfall) for irrigation of the
bottom land. Did not count the number of 8” aluminum pipeline but estimate sufficient pipe

to flood irrigate the bottom land shown on map.

DAM INFORMATION:

1) Heightto crest _6_feet

2) Height to primary spillway 5 feet

3) Height to secondary spillway _____ ft
4) Crest width approx. 25 feet

5) Crestlength _approx. 230 feet

6) Spillway length _30 _feet

7) Spillway width _10-12 feet

8) Approx. storage __approx. S ac-ft

9) Approx. storage to crest _approx. 6 ac-ft
10) Date constructed:

* Application stated that a 6 inch culvert is placed in the bottom of fill and that this can be plugged
when storing water. During my investigation, I did not view the culvert. Water was flowing over
the dam in an armored section (approx. 10 feet wide) which was approximately one foot below the
crest. In my engineering judgment, this dam is likely subject to overtopping and failure in large

run-off events. Failure of this structure should not poise a significant threat due to the small size of



the structure and its proximity to the James River. This drainage confluences with the James River

approximately 1,000 feet below the dam.

CHEMIGATION EQUIPMENT: no chemigation at time of licensing investigation

PERMIT QUALIFICATIONS:

1) Special qualifications to permit being abided by no

2) All structures, wells and lands on map Yes

3) Irrigation Questionnaires checked to determine if permit owner started irrigation by the end of

construction period Yes

Comments: At the time of the licensing the area had sufficient rainfall and they had not irrigated
yet during the 2005 season. Mr. Peterson stated that the diversion of water from this impoundment
is a standby use in the event shut-off orders are issued on their James River water rights for
irrigating these same acres. It is my engineering judgment that in the event of James River shutoff
orders that this impoundment would not be a reliable source of water to irrigate 288 acres of land.
This is based on the relatively small size of the impoundment and the inflow to the impoundment at

the time of the licensing investigation

Arriving at a diversion capacity for this water permit is difficult. Oscar Peterson has a number of
portable pump/motor units. Because of the portability of the pumps, he can with relative ease set up
pumping intake to irrigate the lands authorized by this permit. Therefore, I propose the water
license be issued based on the statutory limit (1cfs per 70 acres) for the areas that are developed for

irrigation.

The pivot location was not located using a GPS. This is the best representation of the pivot

locations and estimate of acres developed.

Mr. Peterson stated it is not his intent to irrigate in Section 15, T114N, R62W from this

impoundment.




The annual irrigation questionnaires submitted in 2003 and 2004 state that irrigation took place at a
rate of 2400 gpm to irrigate 480 acres of grass. From my review, I do not know what 480 acres

they are referencing.



6231-3

Water Rights Program - DENR

Conversation File Documentation
NAME OF PERSON OR FILE: Water Permit No. 6231-3, Oscar Inc.
ADDRESS: 18892 390™ Avenue, Hitchcock SD COUNTY: Spink
DATE: August, 19, 2005 TELEPHONE:
RE: Completion of Construction
COMMENTS:
On June 30, 2005, Mike DeFea and myself conducted inspections of a number of Oscar Inc. water
permits for the purpose of licensing. Water Permit No. 6231-3 was on of the systems that Floyd
“Oscar” showed us as being completed. Therefore, we inspected the water permit even though the
time to complete construction is July 11, 2006. The license can be issued since the system is
complete to the extent intended by Mr. Peterson.
The pump and motor were not in place at the time of the on-site visit. The dam is used only when

shut-off orders are issued for the James River. Mr. Peterson stated that the acreage in Section 15,
T114N, R62W would not be irrigated from the dam.

NAME: é“ 4: Zi/




Picture of the dam taken from the north looking in a southerly direction.



Water Permit No. 6231-3, Oscar Incorporated
|
|
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Dam is located aproximately 200 feet north and 1,120 feet east of

the SW corner of Section 10, T114N, R62W

Lat/Lon N44.691350 W-098.27983

— Pump location is set up approxmately 100 - 150 feet from the dam embankment
1 (pump not in place at time of licensing investigation

Tt e T =
B

% Eric Gronlund !
e Water Rights Program, DENR
e — Licensing Investigation - June 30, 2005




STATE OF SOUTH DAKOTA

WATER LICENSE NO. 6231-3

(1) Oscar, Inc.. c/o Floyd Peterson, 18892 390™ Ave, Hitchcock SD 57348 made Application No. 6231-3,
September 20, 2000 for a water permit to impound 15 acre-feet of runoff and springs, Spink County, South
Dakota for irrigation purposes. Permit No. 6231-3, with a priority date of September 20, 2000 was approved
July 11, 2001 and issued to the applicant for diversion of water with construction of the described water
supply system to be completed on or before July 11, 2006 and for the application to beneficial use of water
on or before July 11, 2010.

(2) The water supply system has been completed and water applied to beneficial use in accordance with
South Dakota State Law. Pursuant to South Dakota Codified Law 46-5-30.1, the holder and/or owner of
Water Right No. 6231-3 is issued a license, bearing a priority date of September 20, 2000 to impound 5 acre-
feet of runoff in an unnamed tributary to the James River and divert 4.11 cfs to irrigate 288 acres.

Water Right Nos. 6182-3 and 6183-3 authorize irrigation of the same acreage from the James River. No.
6231-3 serves as a standby water source in the event shutoft orders are issued from the James River.

The impoundment is located approximately 200 feet north and 1,120 feet east of the southwest corner of
Section 10-T114N-R62W (SW ¥ SW % ). The acres authorized for irrigation are as follows:

Section 10-T114N-R62W

NW UNW Y% 12 acres NW ¥4 SW Y4 25 acres
SW V4 NW Y 17 acres SW Y% SW Y 18 acres
NE Vs NW Y 40 acres NE Y4 SW Y4 40 acres
SE “aNW Y 40 acres SE ¥ SW Y4 24 acres
NW % SE Y4 39 acres

NE % SE V4 8 acres

SW Y% SE Y 25 acres Total 288 acres

(3) This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Permit
No. 6231-3 including the following now applicable qualifications:

Diversion of water from shall be accordance with the following criteria:

e Low flows as needed for downstream domestic use, including livestock water, and prior James River
water rights/permits must be bypassed.

e The dam must have a low flow bypass structure and bypass inflows from the springs and watershed
runoff from June 30 — November 30 unless the Chief Engineer issues written orders allowing the

capture and storage of water.

e Diversions under this Permit shall be in accordance with any written orders issued by the Chief
Engineer.

(continued)



Water License No. 6231-3
Oscar Inc.
Page 2

Water that has been lawfully stored in the dam following the above criteria may be diverted by the
permit holder for irrigation purposes at any time during the irrigation season. The permit is not
obligated to release lawfully stored water for downstream domestic uses or prior water rights.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

Water Permit No. 6231-3 authorizes a dam with storage capacity of 5 acre feet of water (storage
amount developed).

A new water right permit will need to be obtained if the storage capacity of the dam is increased.
Additionally, plans and specifications will need to be submitted and approved by the Water Rights
Program prior to construction for any alterations to the dam that cause the dam height to exceed six
feet .

Impoundment of water authorized by this permit may not impair the use of any lands held by
neighboring property owners including, but not limited to, causing permanent pooling of water on
land owned by others and/or specific alterations of plant species directly attributable to water use
under this permit. Permanent impoundment of water on adjoining land may occur only if a written
flood easement is obtained from the property owners.

M (CM SEP 3 0 2005

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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REAT FACES. CREATPLACES

Oscar Inc.

c/o Floyd Peterson
18892 390™ Ave
Hitchcock SD 57348

Dear Mr. Peterson:

Enclosed are the following: Water License Nos. 4612A-3, 6182-3, 6183-3, 6196-3, 6200-3, 6231-3 and
6332-3. These are the final water right documents completing the process of obtaining Water Rights.

As long as you use the water beneficially, as stated in the Water Licenses, State Water Laws provides that
you have a continuing right to use the water.

Sincerely,

Dot d Cbdc

Garland Erbele, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
4- _ JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182

www state.sd.us/denr

October 21, 2010

Floyd Peterson
209 27" St NW
Huron SD 57350-5010

RE:  Water Right or Permit Nos. 616-3, 1509-3, 3255-3, 4612A-3, 5601-3 6182-3, 6183-3,

6196-3, 6200-3, 6231-3, 6312A-3, 6332-3, 6400-3, 6655-3, 6711A-3, 6331A-3, 7125-3
& 7183-3

Dear Oscar:
Enclosed is a “Notice” dated October 15, 2010 concerning the 2010 irrigation questionnaires.

The notice was originally mailed to 18892 30™ Ave, Hitchcock SD. The post office notified us
that your address has changed and I will update our records accordingly.

If you have any questions, please contact me.

Sincerely,

ey
Genny McMath
Environmental Scientist
Water Rights Program
(605) 773-3352
email: genny. mcmath@state.sd.us

enclosures



RECEIVED
JUN 12 2014

WATER Ry
PROGR,?;'}TS

STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF PERMIT NO. 6231-3 PETITION TO INVESTIGATE

ABANDONMENT OF WATER
PERMIT

COMES NOW, Mr. Dave Olsen, by and through his attorney of reqord Joel A. Arends,
and moves this agency to investigate the abandonment and forfeiture of water permit #6231-3 for
the following reasons:

l. SDCL 46-5-37.1 provides that an interested party may request that the Chief
Engineer investigate whether a water permit has been forfeited or abandoned.

2. SDCL 46-5-37 mandates a permit holder forfeit his appropriated water rights after
failing to beneficially use any part of said water right for three years and if no administrative
exception for nonuse applies.

3. SDCL 46-1-4 requires that appropriated water must be put to beneficial use to the
fullest extent it is capable.

4. ARSD 74:02:01:37.01 allows for exception to nonuse where there is not enough
water to satisfy the permit, legal proceedings preventing said use, or existing climatic conditions
would constitute waste of the resource. First, there has been water available to satisfy the permit,
Second, there are no legal proceedings on the record preventing the use of the water in quesﬁon.

Third, there 1s a complete absence of evidence to show that permit holder’s water use under

existing climatic conditions would constitute waste and therefore constitute a defense to his



nonuse. The climatic data source relied upon by the state of South Dakota shows that for the last
three years, climatic conditions have been such that waste is not a valid defense for nonuse.

| 5. ARSD 74:02:01:37.02 also allows for exception to nonuse where water diversion
works are maintained in working condition for immediate use upon demand. The works to divert
appropriated water must include wells equipped with functional motors, pumps, and
appurtenances to convey water or functional motors, pumps, and appurtenances to convey water
from a surface source, as applicable. Wells that are capped, sealed, or plugged are not standby or
fire protection works.

6. Petitioner has substantial reason to believe, and evidence to present, that a surface
area water permit issued to Oscar, Inc., Permit No. 6231-3, has been both forfeited and
abandoned as described in SDCL 46-5-37 and ARSD 74:02:01:37.02,

7. Permit No. 6231-3 has a primary source listed as a diversion dam created by an
unnamed tributary of the James River however; its holder has not used the diversion dam works
at any time during the last three years nor is there any equipment in place to allow for its use as
is required pursuant to ARSD 74:02:01:37.02. See attached Affidavits of David Olsen, Annette
Olsen and Arthur Olsen.

8. Petitioners have been prejudiced by the existence and subsequent ongoing non-
use of the Permit Holder’s water permit.

9. Petitioners respectfully request that the Chief Engineer investigates the permit and
further recommends, based on the evidence, that a hearing before the Water Management Board

be scheduled in order to cancel the current holder’s permit.

Respectfully submitted this 9" day of June 2014.

ARENDS LAW, P.C.



SS//Joel A. Arends//SS

Joel A. Arends

Arends Law, P.C.

P.O. Box 1246

Sioux Falls, SD 57101-1246
(605) 254-2624
joel@arendslaw.com
Attorney for Petitioners
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WATER R
STATE OF SOUTH DAKOTA "PRO GRE::TS

WATER MANAGEMENT BOARD

AFFIDAVIT IN SUPPORT OF

PETITION TO INVESTIGATE
IN THE MATTER OF PERMIT NO. 6231-3 ABANDONMENT OF WATER
PERMIT

STATE OF SOUTH DAKOTA )
COUNTY OF LINCOLN %SS
1, Annette K. Olsen being first duly sworn on oath, depose and state:

1. I am of adult age. 1 am mentally sound and competent to testify in the Court of
the State of South Dakota. The matters set forth in this Affidavit are based upon my own
personal knowledge unless otherwise stated. 1 would testify in open court, if called upon to do
so, as to the fact set forth herein.

2. I make this affidavit in support of Petitioners’ Petition to Investigate
Abandonment of Water Permit No. 6231-3 issued to permit holder Oscar, Inc.

3. I have substantial reason to believe, and evidence to present, that the surface area
water permit issued to Oscar, Inc., has been both forfeited and abandoned as described in SDCL
46-5-37.

4, SDCL 46-5-37.1 provides that an interested party may request the Chief Engineer
investigate whether a water permit has been forfeited or abandoned. This affidavit is a request

for the Chief Engineer to investigate the nonuse of Permit No. 6231-3. I am an interested party



because I have an interest in land that is adjoining to the Permit No. 6231-3 and that I intend to
request a surface area water permit for said land.

5. SDCL 46-5-37 mandates a permit holder forfeit his appropriated water rights after
failing to beneficially use any part of said water right for three years and if no administrative
exception for nonuse applies.

6. SDCL 46-1-4 requires that appropriated water must be put to beneficial use to the
fullest extent it is capable.

7. ARSD 74:02:01:37.01 allows for exception to nonuse where there is not enough
water to satisfy the permit, legal proceedings preventing said use, or existing climatic conditions
would constitute waste of the resource.

8. ARSD 74:02:01:37.02 allows for exception to nonuse where water diversion
works are maintained in working condition for immediate use upon demand. The works to divert
appropriated water must include wells equipped with functional motors, pumps, and
appurtenances to convey water or functional motors, pumps, and appurtenances to convey water
from a surface source, as applicable. Wells that are capped, sealed, or plugged are not standby or
fire protection works.

9. Permit No. 6231-3, has not been used by its holder at any time during the last nine
(9) years.

10.  Upon information and belief, and according to eyewitness testimony, including
my own personal observations made with my senses, the works to divert appropriated water
failed to include functional motors, pumps and appurtenances to convey water from the surface
source to its destination. Furthermore, the water diversion works are not in working condition

for immediate use upon demand.



11.  Attached and incorporated into this Affidavit by reference is a disc containing
photographic evidence that the permit holder in question has no pumping equipment in place in
order to facilitate the use of the permit nor has any pumping equipment has ever been placed on
the area in question.

12.  None of the listed exceptions contained in SDAR 74:02:01:37.01 are present in
this matter.

a. First, there has been water available to satisfy the permit. See attached -
Affidavits and historical well observation data for well SP-77U. Well SP-77U
is the well closest in proximity to the surface area permit in question.

b. Second, there are no legal proceedings on the record preventing the use of the
water in question.

c. Third, there is a complete absence of evidence to show that permit holder’s
water use under existing climatic conditions would constitute waste and
therefore constitute a defense to his nonuse. The climatic data source relied
upon by the state of South Dakota shows that for the last three years, climatic
conditions have been such that waste is not a valid defense for nonuse. See
attached United States Historical Climatology Network data.

13. I am requesting that the Chief Engineer investigate the permit and further
recommend, based on the evidence, that a hearing before the Water Management Board be
scheduled in order to cancel the current holder’s permit.

VERIFICATION
STATE OF SOUTH DAKOTA )

)SS
COUNTY OF LINCOLN )



ANNETTE K. OLSEN, being first duly sworn, states as follows:

1. That I am the person known as Annette K. Olsen and make this verification in
support of the aforementioned Affidavit.

2. That I have read the foregoing and understand the contents.

3. That the matters, facts and things stated herein are true, accurate and complete.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal the

day and year herein above first written.

Annetté K. Olsen

ore me tlﬁ{&&ay of 2014.

SUBSCRIBED ANB S)¥

Notary Public taM)f Solufl Dakota /

My Commisgfon expires: 5 %




RECEIVED

STATE OF SOUTH DAKOTA JUN 12 201
WATER RiGHTS
WATER MANAGEMENT BOARD PROGRAM
AFFIDAVIT IN SUPPORT OF
PETITION TO INVESTIGATE
IN THE MATTER OF PERMIT NO. 6231-3 ABANDONMENT OF WATER
PERMIT

STATE OF SOUTH DAKOTA )

COUNTY OF LINCOLN )

1, David K. Olsen being first duly sworn on oath, depose and state:

1. I am of adult age. I am mentally sound and competent to testify in the Court of
the State of South Dakota. The matters set forth in this Affidavit are based upon my own
personal knowledge unless otherwise stated. I would testify in open court, if called upon to do
s0, as to the fact set forth herein.

2. I make this affidavit in support of Petitioners’ Petition to Investigate
Abandonment of Water Permit No. 6231-3 issued to permit holder Oscar, Inc.

3. I have substantial reason to believe, and evidence to present, that the surface area
water permit issued to Oscar, Inc., has been both forfeited and abandoned as described in SDCL
46-5-37.

4, SDCI., 46-5-37.1 provides that an interested party may request the Chief Engineer
investigate whether a water permit has been forfeited or abandoned. This affidavit is a request

for the Chief Engineer to investigate the nonuse of Permit No. 6231-3. I am an interested party



because I have an interest in land that is adjoining to the Permit No. 6231-3 and that I intend to
request a surface area water permit for said land.

5. SDCL 46-5-37 mandates a permit holder forfeit his appropriated water rights after
failing to beneficially use any part of said water right for three years and if no administrative
exception for nonuse applies.

6. SDCL 46-1-4 requires that appropriated water must be put to beneficial use to the
fullest extent it is capable.

7. ARSD 74:02:01:37.01 allows for exception to nonuse where there is not enough
water to satisfy the permit, legal proceedings preventing said use, or existing climatic conditions
would constitute waste of the resource.

8. ARSD 74:02:01:37.02 allows for exception to nonuse where water diversion
works are maintained in working condition for immediate use upon demand. The works to divert
appropriated water must include wells equipped with functional motors, pumps, and
appurtenances to convey water or functional motors, pumps, and appurtenances to convey water
from a surface source, as applicable. Wells that are capped, sealed, or plugged are not standby or

fire protection works.

9. Permit No. 6231-3, has not been used by its holder at any time during the last nine
(9) years.
10.  Upon information and belief, and according to eyewitness testimony, including

my own personal observations made with my senses, the works to divert appropriated water
failed to include functional motors, pumps and appurtenances to convey water from the surface
source to its destination. Furthermore, the water diversion works are not in working condition

for immediate use upon demand.



11.  Attached and incorporated into this Affidavit by reference is a disc containing
photographic evidence that the permit holder in question has no pumping equipment in place in
order to facilitate the use of the permit nor has any pumping equipment has ever been placed on
the area in question.

12.  None of the listed exceptions contained in SDAR 74:02:01:37.01 are present in
this matter.

a. First, there has been water available to satisfy the permit. See attached
Affidavits and historical well observation data for well SP-77U. Well SP-77U
is the well closest in proximity to the surface area permit in question.

b. Second, there are no legal proceedings on the record preventing the use of the
water in question,

c. Third, there is a complete absence of evidence to show that permit holder’s
water use under existing climatic conditions would constitute waste and
therefore constitute a defense to his nonusé. The climatic data source relied
upon by the state of South Dakota shows that for the last three years, climatic
conditions have been such that waste is not a valid defense for nonuse. See
attached United States Historical Climatology Network data.

13. I am requesting that the Chief Engineer investigate the permit and further
recommend, based on the evidence, that a hearing before the Water Management Board be
scheduled in order to cancel the current holder’s permit.

VERIFICATION
STATE OF SOUTH DAKOTA )

)SS
COUNTY OF LINCOLN )



DAVID K. OLSEN, being first duly sworn, states as follows:

1. That I am the person known as David K. Olsen and make this verification in
support of the aforementioned Affidavit.

2. That I have read the foregoing and understand the contents.

3. That the matters, facts and things stated herein are true, accurate and complete.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

T2l e

day and year herein above first written.

[’)awd K. Olsen

SUB BED ORN TO before me tt% day of , 2014,

Notary Public -/S té‘ﬁf SouthDakota?

My Commissi /:(pires: ,;’/




RECEIVED

STATE OF SOUTH DAKOTA JUN 12 2014
WAT,
WATER MANAGEMENT BOARD PROGRITS

AFFIDAVIT IN SUPPORT OF
PETITION TO INVESTIGATE

IN THE MATTER OF PERMIT NO. 6231-3 ABANDONMENT OF WATER
PERMIT
State of South Dak"ota )
; SS
County of Lincoln )

AT et

I, Arthur E. Olsen being first duly sworn on oath, depose and state:

1. I am of adult age. I am mentally sound and compet’ent to testify in the Couﬁ of
the State of South Dakota. The matters set forth in this Affidavit are based upon my own
personal knowledge unless otherwise stated. I would testify in oﬁén céart, if called upon to do
s0, as to the fact set forth herein. ; -

2. I make this affidavit in support of Petitioners’ Petiti_on to Investigate
Abandonment of Water Permit No. 6231-3 issued to permit holder Oscar, Inc.

3. I have substantial reason to believe, and evidence to present, that the surfac¢ area
water permit issued to Oscar, Inc., has been both forfeited and abandoned as described in SDCL
46-5-37.

4, SDCL 46-5-37.1 provides that an interested party may request the Chief Engineer
investigate whether a water permit has been forfeited or abandoned. This affidavit is a request

for the Chief Engineer to investigate the nonuse of Permit No. 6231-3. I am an interested party




because I have an interest in land that is adjoining to the Permit No. 6231-3 and that I intend to
request a surface area water permit for said land.

5. SDCL 46-5-37 mandates a permit holder forfeit his appropriated water rights after
failing to beneficially use any part of said water right for three years and if no administrative
exception for nonuse applies.

6. SDCL 46-1-4 requires that appropriated water must be put to beneficial use to the
fullest extent it is capable.

7. ARSD 74:02:01:37.01 allows for exception to nonuse where there is not enough
water to satisfy the permit, legal proceedings preventing said use, or existing climatic conditions
would constitute waste of the resource.

8. ARSD 74:02:01:37.02 allows for exception to nonuse where water diversion
works are maintained in working condition for immediate use upon demand. The works to divert
appropriated water must include wells equipped with functional motors, pumps, and
appurtenances to convey water or functional motors, pumps, and appurtenances to convey water
from a surface source, as applicable. Wells that are capped, sealed, or plugged are not standby or

fire protection works.

9. Permit No. 6231-3, has not been used by its holder at any time during the last nine
(9) years.
10.  Upon information and belief, and according to eyewitness testimony, including

my own personal observations made with my senses, the works to divert appropriated water
failed to include functional motors, pumps and appurtenances to convey water from the surface
source to its destination. Furthermore, the water diversion works are not in working condition

for immediate use upon demand.



11.  Attached and incorporated into this Affidavit by reference is a disc containing
photographic evidence that the permit holder in question has no pumping equipment in place in
order to facilitate the use of the permit nor has any pumping equipment has ever been placed on
the area in question.

12.  None of the listed exceptions contained in SDAR 74:02:01:37.01 are present in
this matter.

a. First, there has been water available to satisfy the permit. See attached
Affidavits and historical well observation data for well SP-77U. Well SP-77U
is the well closest in proximity to the surface area permit in question.

b. Second, there are no legal proceedings on the record preventing the use of the
water in question.

c. Third, there is a complete absence of evidence to show that permit holder’s
water use under existing climatic conditions would constitute waste and
therefore constitute a defense to his nonuse. The climatic data source relied
upon by the state of South Dakota shows that for the last three years, climatic
conditions have been such that waste is not a valid defense for nonuse. See
attached United States Historical Climatology Network data.

13.  1am requesting that the Chief Engineer investigate the permit and further
recommend, based on the evidence, that a hearing before the Water Management Board be
scheduled in order to cancel the current holder’s permit.

VERIFICATION
STATE OF SOUTH DAKOTA )

COUNTY OF L(I\Cﬁ‘ A ;SS




ARTHUR E. OLSEN, being first duly sworn, states as follows:

1. That I am the person known as Arthur E. Olsen and make this verification in
support of the aforementioned Affidavit.

2. That I have read the foregoing and understand the contents.

3. That the matters, facts and things stated herein are true, accurate and complete.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

Ot )& Cen

Arthur E. Olsen

day and year herein above first written.

DSWO O before me thaﬂ day of ,2014.
RPN

S
\_—A7 Vo
Notary Pubiylétate of South Dakota

My CommisSion expires: ?"’ / ,ﬁ




@-‘ DEPARTMENT OF ENVIRONMENT
and NATURAL RESOURCES
' JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

o

e Faces. GrearFuaces.

June 13, 2014

Floyd Peterson
Oscar Inc

18892 390" Avenue
Hitchcock SD 57348

Dear Mr. Peterson:

The Water Rights Program received the attached petition to investigate abandonment of Water
Right No. 6231-3 held in the name of Oscar Inc. South Dakota Codified Law 46-5-37.1 provides
that upon initiative of the chief engineer or upon petition by any interested person and after
reasonable notice to the holder of the right or permit, the chief engineer may investigate whether
or not a water right has been abandoned or forfeited. This letter is intended to serve as
notification that a petition was received and that an investigation of this water right will be
conducted. This may involve an on-site visit.

Attached is Water Right No. 6231-3. This water right appropriates water from runoff and
springs that flow into a dam in the SW % SW % Section 10, T114N, R62W.

Please anticipate receiving a call in the near future regarding setting up a time for a staff engineer
to conduct an on-site investigation of the system.

Sincerely,

Eric (ﬁl;dz/
Water Rights Program, DENR
605 773-3352

eric.gronlund@state.sd.us

enclosures

cc: Joel A Arends, Arends Law, PO Box 1246, Sioux Falls SD 57101-1246



Gronlund, Eric
m

From: Gronlund, Eric

Sent: Friday, June 13, 2014 11:47 AM

To: joel@arendslaw.com

Subject: Petition to investigate abandonment of water permit
Mr. Arends:

DENR is in receipt of the petition to investigate abandonment of Water Right No. 6231-3 held in the name of Oscar
Inc. DENR is providing Mr. Floyd Peterson notice of the petition as required under SDCL 46-5-37.1.

I note that Item No. 11 on each of the three affidavits in support of petition states there is an attached disc containing
photographic evidence. The submittal received by DENR did not include this attached disc.

Eric Gronlund
Water Rights Program, DENR
605 773-3352

Eric.gronlund@state.sd.us



Gronlund, Eric

From: Gronlund, Eric

Sent: Wednesday, June 25, 2014 10:29 AM

To: ‘Joel A, Arends’

Subject: RE: Petition to investigate abandonment of water permit

The disc has not showed up in DENR’s mail as of Wednesday, June 25™. Eric

From: Joel A. Arends [mailto:joel@arendsiaw.com]

Sent: Thursday, June 19, 2014 11:23 AM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

It was returned to me for insufficient postage. Apparently I didn't put enough stamps on it.
I'm resending it today. Best. Joel.

Joel A. Arends

Arends Law, P.C.

P.O. Box 1246

Sioux Falls, S.D. 57101-1246
(605) 254-2624
Joel@arendslaw.com

On Jun 19, 2014, at 11:18 AM, "Gronlund, Eric" <Eric.Gronlund(@state.sd.us> wrote:

DENR has not yet received the disc in the mail.

From: Joel A. Arends [mailto:joel@arendslaw.com]

Sent: Friday, June 13, 2014 12:53 PM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

Mr. Gronlund:

Thanks for the notice.

I am enclosing the disc in today’s mail for attachment and incorporation into the Affidavit.

Best,

Joel Arends

Arends Law, P.C.

Joel A, Arends

Managing Partner

101 W, 69th Street, Suite 105
P.O. Box 1246



Sioux Falls, SD 57108
(605) 254-2624
jcel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications
Privacy Act, 18 U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If
you are not the intended recipient, you are hereby notified that any retention,
dissemination, distribution, or copying of this communication is strictly prohibited.
Please reply to the sender that you have received the message in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends
Law, P.C. and are legal documents. These files and documents have been prepared as
drafts or final executable versions and should only be printed for further review or
execution as instructed. Any alteration, modification, addition, deletion or other changes
to these documents may result in changes to the legal effect of these documents and
the rights and remedies of parties involved. Arends Law, P.C., has no responsibility
under any circumstances for any changes made to the attached files and documents
that have not been reviewed and approved by Arends Law, P.C.

IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which
regulates written communications about federal tax matters between tax advisors and
their clients. To the extent the preceding correspondence and/or any attachment is a
written tax advice communication, it is not a full “covered opinion”. Accordingly, this
advice is not intended and cannot be used for the purpose of avoiding penalties that
may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 13, 2014, at 11:47 AM, Gronlund, Eric <Eric.Gronlund@state.sd.us> wrote:

Mr. Arends:

DENR is in receipt of the petition to investigate abandonment of Water Right No. 6231-3 held in the
name of Oscar Inc. DENR is providing Mr. Floyd Peterson notice of the petition as required under SDCL
46-5-37.1.

| note that item No. 11 on each of the three affidavits in support of petition states there is an attached
disc containing photographic evidence. The submittal received by DENR did not include this attached
disc.

Eric Gronlund

Water Rights Program, DENR
605 773-3352

Eric.gronlund @state.sd.us




Gronlund, Eric

From: Gronlund, Eric

Sent: Thursday, June 19, 2014 11:19 AM

To: ‘Joel A, Arends’

Subject: RE: Petition to investigate abandonment of water permit

DENR has not yet received the disc in the mail.

From: Joel A. Arends {mailto:joel@arendslaw.com]
Sent: Friday, June 13, 2014 12:53 PM

To: Gronlund, Eric
Subject: Re: Petition to investigate abandonment of water permit

Mr. Gronlund:
- Thanks for the notice.

I am enclosing the disc in today’s mail for attachment and incorporation into the Affidavit.
Best,

Joel Arends

Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications Privacy Act, 18
U.S.C. §§ 25610-2521, is confidential, and may be legally privileged. If you are not the intended
recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this
communication is strictly prohibited. Please reply to the sender that you have received the message
in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends Law, P.C. and
are legal documents. These files and documents have been prepared as drafts or final executable
versions and should only be printed for further review or execution as instructed. Any alteration,
modification, addition, deletion or other changes to these documents may result in changes to the
legal effect of these documents and the rights and remedies of parties involved. Arends Law, P.C.,
has no responsibility under any circumstances for any changes made to the attached files and
documents that have not been reviewed and approved by Arends Law, P.C.

1



IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which regulates written
communications about federal tax matters between tax advisors and their clients. To the extent the
preceding correspondence and/or any attachment is a written tax advice communication, it is not a
full “covered opinion”. Accordingly, this advice is not intended and cannot be used for the purpose of
avoiding penalties that may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 13, 2014, at 11:47 AM, Gronlund, Eric <Eric.Gronlund@state.sd.us> wrote:

Mr. Arends:

DENR is in receipt of the petition to investigate abandonment of Water Right No. 6231-3 held in the name of Oscar
Inc. DENR is providing Mr. Floyd Peterson notice of the petition as required under SDCL 46-5-37.1.

| note that Item No. 11 on each of the three affidavits in support of petition states there is an attached disc containing
photographic evidence. The submittal received by DENR did not include this attached disc.

Eric Gronlund

Water Rights Program, DENR
605 773-3352
Eric.gronlund@state.sd.us




Gronlund, Eric

From: Joel A. Arends <joel@arendslaw.com>

Sent; Wednesday, June 25, 2014 5:36 PM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

Mr. Grondlund:
Attached, please find the photos referred to in Mr. Olsen’s Affidavit.
Best,

Joel Arends
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Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications Privacy Act, 18
U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If you are not the intended
recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this
communication is strictly prohibited. Please reply to the sender that you have received the message
in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends Law, P.C. and
are legal documents. These files and documents have been prepared as drafts or final executable
versions and should only be printed for further review or execution as instructed. Any alteration,
modification, addition, deletion or other changes to these documents may result in changes to the
legal effect of these documents and the rights and remedies of parties involved. Arends Law, P.C.,
has no responsibility under any circumstances for any changes made to the attached files and
documents that have not been reviewed and approved by Arends Law, P.C.

IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which regulates written
communications about federal tax matters between tax advisors and their clients. To the extent the
preceding correspondence and/or any attachment is a written tax advice communication, it is not a
full “covered opinion”. Accordingly, this advice is not intended and cannot be used for the purpose of
avoiding penalties that may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 25, 2014, at 10:29 AM, Gronlund, Eric <Eric.Gronlund(@state.sd.us> wrote:

The disc has not showed up in DENR’s mail as of Wednesday, June 25", Eric

16



From: Joel A. Arends [mailto:joel@arendslaw.com]

Sent: Thursday, June 19, 2014 11:23 AM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

It was returned to me for insufficient postage. Apparently I didn't put enough stamps on it.

I'm resending it today. Best. Joel.

Joel A. Arends

Arends Law, P.C.

P.O. Box 1246

Sioux Falls, S.D. 57101-1246
(605) 254-2624
Joel@arendslaw.com

On Jun 19, 2014, at 11:18 AM, "Gronlund, Eric" <Eric.Gronlund(@state.sd.us> wrote:

DENR has not yet received the disc in the mail.

From: Joel A. Arends [mailto:joel@arendslaw.com]

Sent: Friday, June 13, 2014 12:53 PM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

Mr. Gronlund:

Thanks for the notice.

[ am enclosing the disc in today’s mail for attachment and incorporation into the Affidavit.
Best,

Joel Arends

Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications
Privacy Act, 18 U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If
you are not the intended recipient, you are hereby notified that any retention,

17



dissemination, distribution, or copying of this communication is strictly prohibited.
Please reply to the sender that you have received the message in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends
Law, P.C. and are legal documents. These files and documents have been prepared as
drafts or final executable versions and should only be printed for further review or
execution as instructed. Any alteration, modification, addition, deletion or other changes
to these documents may result in changes to the legal effect of these documents and
the rights and remedies of parties involved. Arends Law, P.C., has no responsibility
under any circumstances for any changes made to the attached files and documents
that have not been reviewed and approved by Arends Law, P.C.

IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which
regulates written communications about federal tax matters between tax advisors and
their clients. To the extent the preceding correspondence and/or any attachment is a
written tax advice communication, it is not a full “covered opinion”. Accordingly, this
advice is not intended and cannot be used for the purpose of avoiding penalties that
may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 13, 2014, at 11:47 AM, Gronlund, Eric <Eric.Gronlund@state.sd.us> wrote:

Mr. Arends:

DENR is in receipt of the petition to investigate abandonment of Water Right No. 6231-3 held in the
name of Oscar Inc. DENR is providing Mr. Floyd Peterson notice of the petition as required under SDCL
46-5-37.1.

| note that Item No. 11 on each of the three affidavits in support of petition states there is an attached
disc containing photographic evidence. The submittal received by DENR did not include this attached
disc.

Eric Gronlund

Water Rights Program, DENR
605 773-3352
Eric.gronlund@state.sd.us

18



Gronlund, Eric

From: Joel A. Arends <joel@arendslaw.com>

Sent: Wednesday, June 25, 2014 5:38 PM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

Mr. Gronlund:
Additional photos:
Best,

Joel Arends












Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications Privacy Act, 18
U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If you are not the intended
recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this
communication is strictly prohibited. Please reply to the sender that you have received the message
in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends Law, P.C. and
are legal documents. These files and documents have been prepared as drafts or final executable
versions and should only be printed for further review or execution as instructed. Any alteration,
modification, addition, deletion or other changes to these documents may result in changes to the
legal effect of these documents and the rights and remedies of parties involved. Arends Law, P.C.,
has no responsibility under any circumstances for any changes made to the attached files and
documents that have not been reviewed and approved by Arends Law, P.C.

IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which regulates written
communications about federal tax matters between tax advisors and their clients. To the extent the
preceding correspondence and/or any attachment is a written tax advice communication, it is not a
full “covered opinion”. Accordingly, this advice is not intended and cannot be used for the purpose of
avoiding penalties that may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 25, 2014, at 10:29 AM, Gronlund, Eric <Eric.Gronlund(@state.sd.us> wrote:

The disc has not showed up in DENR’s mail as of Wednesday, June 25", Eric

From: Joel A. Arends [mailto:joel@arendslaw.com]

Sent: Thursday, June 19, 2014 11:23 AM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

It was returned to me for insufficient postage. Apparently I didn't put enough stamps on it.
I'm resending it today. Best. Joel.
Joel A. Arends

Arends Law, P.C.
P.O. Box 1246



Sioux Falls, S.D. 57101-1246
(605) 254-2624
Joel@arendslaw.com

On Jun 19, 2014, at 11:18 AM, "Gronlund, Eric" <Eric.Gronlund@state.sd.us> wrote:

DENR has not yet received the disc in the mail.

From: Joel A, Arends [mailto:joel@arendslaw.com]
Sent: Friday, June 13, 2014 12:53 PM

To: Gronlund, Eric
Subject: Re: Petition to investigate abandonment of water permit

Mr. Gronlund:

Thanks for the notice.

I am enclosing the disc in today’s mail for attachment and incorporation into the Affidavit.
Best,

Joel Arends

Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications
Privacy Act, 18 U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If
you are not the intended recipient, you are hereby notified that any retention,
dissemination, distribution, or copying of this communication is strictly prohibited.
Please reply to the sender that you have received the message in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends
Law, P.C. and are legal documents. These files and documents have been prepared as
drafts or final executable versions and should only be printed for further review or
execution as instructed. Any alteration, modification, addition, deletion or other changes
to these documents may result in changes to the legal effect of these documents and
the rights and remedies of parties involved. Arends Law, P.C., has no responsibility
under any circumstances for any changes made to the attached files and documents
that have not been reviewed and approved by Arends Law, P.C.



IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which
regulates written communications about federal tax matters between tax advisors and
their clients. To the extent the preceding correspondence and/or any attachment is a
written tax advice communication, it is not a full “covered opinion”. Accordingly, this
advice is not intended and cannot be used for the purpose of avoiding penalties that
may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 13,2014, at 11:47 AM, Gronlund, Eric <Eric.Gronlund(@state.sd.us> wrote:

Mr. Arends:

DENR is in receipt of the petition to investigate abandonment of Water Right No. 6231-3 held in the
name of Oscar Inc. DENR is providing Mr. Floyd Peterson notice of the petition as required under SDCL
46-5-37.1.

I note that Item No. 11 on each of the three affidavits in support of petition states there is an attached
disc containing photographic evidence. The submittal received by DENR did not include this attached
disc.

Eric Gronlund

Water Rights Program, DENR
605 773-3352

Eric.gronlund @state.sd.us




Gronlund, Eric

From: Joel A. Arends <joel@arendslaw.com>

Sent: Wednesday, June 25, 2014 5:38 PM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit
Mr. Gronlund:

Additional photos:

Best,

Joel Arends












Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications Privacy Act, 18
U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If you are not the intended
recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this
communication is strictly prohibited. Please reply to the sender that you have received the message
in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends Law, P.C. and
are legal documents. These files and documents have been prepared as drafts or final executable
versions and should only be printed for further review or execution as instructed. Any alteration,
modification, addition, deletion or other changes to these documents may result in changes to the
legal effect of these documents and the rights and remedies of parties involved. Arends Law, P.C,
has no responsibility under any circumstances for any changes made to the attached files and
documents that have not been reviewed and approved by Arends Law, P.C.

IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which regulates written
communications about federal tax matters between tax advisors and their clients. To the extent the
preceding correspondence and/or any attachment is a written tax advice communication, it is not a
full “covered opinion”. Accordingly, this advice is not intended and cannot be used for the purpose of
avoiding penalties that may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 25, 2014, at 10:29 AM, Gronlund, Eric <Eric.Gronlund@state.sd.us> wrote:

The disc has not showed up in DENR’s mail as of Wednesday, June 25", Eric

Sent: Thursday, June 19, 2014 11:23 AM
To: Gronlund, Eric
Subject: Re: Petition to investigate abandonment of water permit

It was returned to me for insufficient postage. Apparently I didn't put enough stamps on it.
I'm resending it today. Best. Joel.
Joel A. Arends

Arends Law, P.C.
P.O. Box 1246



Sioux Falls, 8$.D. 57101-1246
(605) 254-2624
Joel@arendslaw.com

On Jun 19, 2014, at 11:18 AM, "Gronlund, Eric" <Eric.Gronlund@state.sd.us> wrote:

DENR has not yet received the disc in the mail.

From: Joel A. Arends [mailto:joel@arendslaw.com]
Sent: Friday, June 13, 2014 12:53 PM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

Mr. Gronlund:

Thanks for the notice. -

I am enclosing the disc in today’s mail for attachment and incorporation into the Affidavit.
Best,

Joel Arends

Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falis, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications
Privacy Act, 18 U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If
you are not the intended recipient, you are hereby notified that any retention,
dissemination, distribution, or copying of this communication is strictly prohibited.
Please reply to the sender that you have received the message in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends
Law, P.C. and are legal documents. These files and documents have been prepared as
drafts or final executable versions and should only be printed for further review or
execution as instructed. Any alteration, modification, addition, deletion or other changes
to these documents may result in changes to the legal effect of these documents and
the rights and remedies of parties involved. Arends Law, P.C., has no responsibility
under any circumstances for any changes made {o the attached files and documents
that have not been reviewed and approved by Arends Law, P.C.



IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which
regulates written communications about federal tax matters between tax advisors and
their clients. To the extent the preceding correspondence and/or any attachment is a
written tax advice communication, it is not a full “covered opinion”. Accordingly, this
advice is not intended and cannot be used for the purpose of avoiding penalties that
may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 13, 2014, at 11:47 AM, Gronlund, Eric <Eric.Gronlund(@state.sd.us> wrote:

Mr. Arends:

DENR is in receipt of the petition to investigate abandonment of Water Right No. 6231-3 held in the
name of Oscar Inc. DENR is providing Mr. Floyd Peterson notice of the petition as required under SDCL
46-5-37.1.

| note that item No. 11 on each of the three affidavits in support of petition states there is an attached
disc containing photographic evidence. The submittal received by DENR did not include this attached
disc.

Eric Gronlund

Water Rights Program, DENR
605 773-3352

Eric.gronlund @state.sd.us




Gronlund, Eric

From: Joel A. Arends <joel@arendslaw.com>

Sent: Wednesday, June 25, 2014 5:36 PM

To: - Gronlund, Eric . ,

Subject: ' Re: Petition to investigate abandenment of water permit

Mr. Grondlund:
Attached, please find the photos referred to in Mr. Olsen’s Affidavit.
Best,

J oei Arends
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Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications Privacy Act, 18
U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If you are not the intended
recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this
communication is strictly prohibited. Please reply to the sender that you have received the message
in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends Law, P.C. and
are legal documents. These files and documents have been prepared as drafts or final executable
versions and should only be printed for further review or execution as instructed. Any alteration,
modification, addition, deletion or other changes to these documents may result in changes to the
legal effect of these documents and the rights and remedies of parties involved. Arends Law, P.C.,
has no responsibility under any circumstances for any changes made to the attached files and
documents that have not been reviewed and approved by Arends Law, P.C.

IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which regulates written
communications about federal tax matters between tax advisors and their clients. To the extent the
preceding correspondence and/or any attachment is a written tax advice communication, it is not a
full “covered opinion”. Accordingly, this advice is not intended and cannot be used for the purpose of
avoiding penalties that may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 25, 2014, at 10:29 AM, Gronlund, Eric <Eric.Gronlund@state.sd.us> wrote:

The disc has not showed up in DENR’s mail as of Wednesday, June 25™. Eric
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From: Joel A. Arends [mailto:joel@arendslaw.com]

Sent: Thursday, June 19, 2014 11:23 AM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

It was returned to me for insufficient postage. Apparently I didn't put enough stamps on it.

I'm resending it today. Best. Joel.

Joel A. Arends

Arends Law, P.C.

P.O. Box 1246

Sioux Falls, S.D. 57101-1246
(605) 254-2624
Joel@arendslaw.com

On Jun 19, 2014, at 11:18 AM, "Grontund, Eric" <Eric.Gronlund@state.sd.us> wrote:

DENR has not yet received the disc in the mail.

From: Joel A. Arends [mailto:joel@arendslaw.com]

Sent: Friday, June 13, 2014 12:53 PM

To: Gronlund, Eric

Subject: Re: Petition to investigate abandonment of water permit

Mr. Gronlund:

Thanks for the notice.

I am enclosing the disc in today’s mail for attachment and incorporation into the Affidavit.
Best,

Joel Arends

Arends Law, P.C.

Joel A. Arends

Managing Partner

101 W. 69th Street, Suite 105
P.O. Box 1246

Sioux Falls, SD 57108

(605) 254-2624
joel@arendslaw.com

CONFIDENTIALITY STATEMENT & NOTICE

This E-mail (including attachments) is covered by the Electronic Communications
Privacy Act, 18 U.S.C. §§ 2510-2521, is confidential, and may be legally privileged. If
you are not the intended recipient, you are hereby notified that any retention,
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dissemination, distribution, or copying of this communication is strictly prohibited.
Please reply to the sender that you have received the message in error, then delete it.

Any files and documents attached to this E-mail that have been prepared by Arends
~ Law, P.C. and are legal documents. These files and documents have been prepared as
drafts or final executable versions and should only be printed for further review or
execution as instructed. Any alteration, modification, addition, deletion or other changes
to these documents may result in changes to the legal effect of these documents and
the rights and remedies of parties involved. Arends Law, P.C., has no responsibility
under any circumstances for any changes made to the attached files and documents
that have not been reviewed and approved by Arends Law, P.C.

IRS CIRCULAR 230 NOTICE: This notice is required by IRS Circular 230, which
regulates written communications about federal tax matters between tax advisors and
their clients. To the extent the preceding correspondence and/or any attachment is a
written tax advice communication, it is not a full “covered opinion”. Accordingly, this
advice is not intended and cannot be used for the purpose of avoiding penalties that
may be imposed by the IRS. Thank you. Arends Law, P.C.

On Jun 13, 2014, at 11:47 AM, Gronlund, Eric <Eric.Gronlund@state.sd.us>wrote:

Mr. Arends:

DENR is in receipt of the petition to investigate abandonment of Water Right No. 6231-3 held in the
name of Oscar Inc. DENR is providing Mr. Floyd Peterson notice of the petition as required under SDCL
46-5-37.1.

| note that item No. 11 on each of the three affidavits in support of petition states there is an attached
disc containing photographic evidence. The submittal received by DENR did not include this attached
disc.

Eric Gronlund

Water Rights Program, DENR
605 773-3352
Eric.gronlund@state.sd.us
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z—_ DEPARTMENT OF ENVIRONMENT
and NATURAL RESOURCES
. JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

OneaTFaces EheAT PLaces.

September 15, 2014

Joel A. Arends

Arends Law, PC

PO Box 1246

Sioux Falls SD 57101-1246

Dear Mr. Arends:

The South Dakota Department of Environment and Natural Resources (DENR) received your
June 9, 2014, petition filed on behalf of Dave Olsen to investigate abandonment of Water Right
No. 6231-3 held by Oscar Inc. The petition asserts that the water right holder has not used the
diversion dam works at any time during the last three years nor is there any equipment in place to
allow for its use. The petition requests the Chief Engineer investigate the permit and further
recommend, based on the evidence, that a hearing before the Water Management Board be
scheduled in order to cancel the water right.

Water License No. 6231-3 held in the name of Oscar, Inc. was issued to impound 5 acre feet of
water of runoff in an unnamed tributary to the James River and appropriates 4.11 cubic feet of
water per second from the impoundment to irrigate 288 acres located in portions of the NW 4,
SW %4, N ¥ SE % and SW % SE % Section 10, T114N, R62W. Water Right No. 6182-3
authorizes irrigation of the same acreage from the James River. Water Right No. 6231-3 serves
as standby water source to the James River water right.

On July 21, 2014, staff engineer Mark Rath conducted an on-site investigation of the irrigation
system for Water Right No. 6231-3. At the time of the investigation the dam was in place, full
and discharging to the downstream waterway. The portable pump with motor and a portable
fuel tank were located approximately 800 feet west of the dam at the James River diversion point
authorized by Water Right No. 6182-3. In addition, a center pivot was in place in the S V2
Section 10, T114N, R62W, several sections of aluminum pipe for conveying water were adjacent
to the dam, and 55 segments of gated pipe were stacked in close proximity to the acres
authorized for irrigation. Mark Rath’s report is enclosed.

The annual irrigation questionnaires for both Water Right Nos. 6182-3 and 6231-3 were
reviewed. Based on the reporting by Mr. Peterson there has not been a three year period of
nonuse. In addition, during the staff investigation, Jeb Peterson, the water right holder’s
grandson, stated that irrigation from the dam has taken place in the past.

The petition cites that pursuant to Administrative Rule 74:02:01:37.01 Legal excuse for nonuse

of water, none of the listed exceptions for legal excuse are present. DENR concurs that there is
not any known evidence that the three criteria listed for legal excuse for nonuse of water exist in
this matter. However, as stated in the petition, Administrative Rule 74:02:01:37.02 Exceptions




to nonuse of water states that a water supply maintained for either fire protection or standby
purposes is not nonuse of a water right. DENR’s investigation found equipment is in place to
allow for its use which meets the standard of being maintained for standby purposes.
Specifically that rule states:

A water supply maintained for either fire protection or standby purposes, or both, is not
nonuse of a water permit, right, or vested right if the water diversion works are
maintained in working condition for immediate use upon demand. Works to divert
appropriated water must include wells equipped with functional motors, pumps, and
appurtenances to convey water or functional motors, pumps, and appurtenances to
convey water from a surface source, as applicable. Wells that are capped, sealed, or
plugged are not standby or fire protection works.

If irrigation did not take place from the impoundment, which is contrary to what was reported on
the annual irrigation questionnaire, the issue becomes whether this permit is maintained for
standby purposes. The staff report concludes functional motors, pumps, and appurtenances to
convey water are on site. The Board rule states “....maintained in working condition for
immediate use upon demand”. From DENR’s perspective the pump, motor, and fuel tank can be
moved the approximate 800 feet from the James River diversion point to the impoundment and
pipe reconfigured and connected in one day. This satisfies our conclusion that this meets the
intent of the Board rule regarding immediate use upon demand.

Pursuant to SDCL 46-5-37.1, an investigation of Water Permit No. 6231-3 has been conducted
on whether or not Water Permit No. 6231-3 has been abandoned or forfeited. When bringing a
recommendation for cancellation of a water right before the Water Management Board, the state
of South Dakota bears the burden of proof that the water right is subject to cancellation. Based
on the evidence and Board rule for standby use, I am not persuaded that the state can meet its
burden of proof at hearing.

Barring submittal of new evidence showing abandonment or forfeiture occurred, I decline to
further investigate whether any portion of Water Right No. 6231-3 has been abandoned or
forfeited.

Sincerely,

¢ Goodman, Chief Engineer
ater Rights Program, DENR

enclosure

c:  Floyd Peterson, 209 27" Street NW, Huron SD 57350



REPORT ON THE STATUS OF WATER RIGHT NO. 6231-3
OSCAR INCORPORATED
August 11, 2014

Water Right No. 6231-3, Oscar Incorporated c/o Floyd Peterson, is licensed to appropriate 4.11 cubic feet of
water per second from a 5 acre-foot dam located on an unnamed tributary to the James River to urigate 288
acres. The diversion point for No. 6231-3 is located in the SW1/4 of Section 10 T114N-R62W. The intent
of Water Right No. 6231-3 is a standby water supply to a portion of the same acres covered by Water Right
No. 6182-3 also held by Oscar Incorporated with the water source being the James River. The proposed
project is located in southern Spink County.

Petition to Investigate the Status of Water Right No. 6231-3

On June 12, 2014, the SD DENR Water Rights Program received a petition from Mr. Dave Olson through
his attorney Joel A. Arends requesting the Water Rights Program investigate the status of the Water Right
No. 6231-3 to determine whether the right should be cancelled due to abandonment or forfeiture.

On June 13, 2014, the Water Rights Program sent Floyd Peterson, the representative for Oscar Incorporated,
a letter notifying him a petition was received and an investigation would be conducted including a possible
on-site visit. On July 18, 2014 I contacted Floyd Peterson by telephone to schedule a site investigation in
regards to the petition request. I obtained Mr. Peterson’s permission to be on-site to do the investigation the
following Monday even though he had a previous commitment and would be unable to be there.

On July 21, 2014, I made an on-site investigation of the irrigation for Water Right No. 6231-3. Jeb
Peterson, Floyd Peterson’s grandson, accompanied me during my investigation and showed me the dam,
irrigation equipment, pump and motor for this project.

The dam listed in the water right is intact and at the time of the investigation was full and discharging to the
downstream waterway, a tributary to the James River. The equipment used to divert the water is an intake,
portable pump with motor and a portable fuel tank. These were located approximately 800 feet west of the
dam at one of the James River diversion points authorized by No. 6182-3. Adjacent to the dam were several
sections of 7 inch aluminum pipe used to transport the water to the equipment used to irrigate the designated
acres. The irrigation equipment on site consists of a 7 tower center pivot irrigator is in place with the pivot
point located approximately 1900 feet north from the dam and a stacked pile of 55 sections of 10 inch
diameter by 30 foot long gated pipe having 20 inch spacing between gates located approximately 900 feet
northeast from the dam, Figures 1 - 7. At the time of the investigation there was no irrigation occurring. The
gated pipe was in a stack and was not placed in the ficld at that time. Jeb Peterson indicated that if there was
a need to pump from the dam, the pump, motor, intake and fuel tank could be moved to the north side of the
dam and attached to the 7 inch aluminum pipe which could provide water to the center pivot and/or the
gated pipe. He also indicated that they have performed irrigation in this manner in the past.

The equipment listed above and location of the irrigated land is consistent with what was found by Water
Rights Staff Engineer Eric Gronlund in 2005 when he made a water permit investigation for licensing of
Water Right Nos. 6231-3 and 6182 - 3, Attachments 1 - 2.



Site Map for July 21, 2014 Investigation of WR No. 6231-3
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Figure 1 — Site map for the investigation of the status of No. 6231-3.
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Figure 3 — Pump, motor and intak located in SW¥% of Sec 10 T114N-R62W



Figure — Aluminum pipe to transport water located in é% of Sec 10 T114N-R62W.



Figure 7 — Center pivot irrigator located in Sec 10 T114N-R62W.



Review of the Annual Irrigation Questionnaires

A review of the annual irrigation questionnaire reports for Water Right Nos. 6182-3 and 6231-3 was made,
Tables 1 and 2. The only multiple year period of reported non-use for either right occurred during the 5 year
construction period, Tables 1 - 2.

YEAR IRRIGATED ACRES REPORTED
2001 No 0
2002 No 0
2003 No 0
2004 Yes 216
2005 Yes 480
2006 Yes 204
2007 Yes 156
2008 Yes 132
2009 Yes 204
2010 Yes 492
2011 No 0
2012 Yes 204
2013 Yes 132

Table 1 — Status of the irrigation reported on the annual irrigation questionnaires for No. 6182-3

YEAR IRRIGATED ACRES REPORTED
2001 No 0
2002 No 0
2003 Yes 480
2004 Yes 480
2005 Yes 165
2006 Yes 136
2007 Yes 156
2008 Yes 132
2009 Yes 80+
2010 Yes 86.4
2011 Yes 97
2012 Yes 97
2013 Yes 150

Table 2 — Status of the irrigation reported on the annual irrigation questionnaires for No, 6231-3

South Dakota Administrative Rule 74:02:01:37.02 specifies exceptions for nonuse of water which includes
standby purposes. The standby use is allowed if the equipment used to divert the water is maintained in
working condition and is available upon demand. This includes having functional pumps, motors and a
means to convey the water from the source to the place of use.



74:02:01:37.02. Exceptions to nonuse of water. A water supply maintained
for either fire protection or standby purposes, or both, 1s not nonuse
of a water permit, right, or vested right if the water diversion works
are maintained in working condition for immediate use upon demand. Works
to divert appropriated water must include wells equipped with functional
motors, pumps, and appurtenances to convey water or functional motors,
pumps, and appurtenances to convey water from a surface source, as
applicable. Wells that are capped, sealed, or plugged are not standby or
fire protection works.

Conclusions

Based upon the site investigation made on July 21, 2014, verifying the presence of the functional required
pump, motor, pipe and irrigation equipment that could be up and running within a very short period of time,
Water Right No. 6231-3 would qualify for standby use for No. 6182-3 under Administrative Rule
74:02:01:37.02 Also, a review of the annual irrigation questionnaires indicates continuous use and a
statement by Jeb Peterson, the water right holder’s grandson, that they had in the past irrigated from the
dam. Based upon this, there is no compelling evidence Water Right No. 6231-3 should be taken in front of
the Water Management Board for cancellation due to abandonment or forfeiture.

AL 2z

Mark D. Rath
Natural Resocurces Engineer 111



Attachment 1

Water Right No. 6182-3



Form 12

Permit No. 6182-3
James River - Water District

Report Of Examination Of Works And/Or Application of Water To Beneficial
Use

TO: Chief Engineer, Water Rights Program, DENR, Foss Bldg., Pierre, SD 57501

I have these days, June 30, 2005, made a thorough examination of the water use system constructed

by Oscar, Inc., c/o Floyd “Oscar” Peterson, 18892 390" Avenue, Hitchcock SD 57348 holder
of Permit No. 6182-3, bearing the priority of February 22, 2000 authonzmg the diversion of 10.2

cu. ft. per second of the waters of James River for irrigation purposes, in Spink County.

T have to report on the conditions of the same as follows:

A. Works used to divert the water:
Portable pumps and motor A 150 hp John Deere diesel (4045) and a 250 hp John
Deere diesel each equipped with Cornell pumps are used as the power source.

B. Works used to transport water to place of use:
An 8” aluminum pipelines are used to convey water from the river intakes to the
center pivots or aluminum gated pipe

C. Works used to apply water to beneficial use:
There are three T-L 8 tower center pivot and the aluminum gated pipe on site in order
to irrigate the bottom lands as represented on the map.

The system is in the following condition excellent. The point of diversion is located between

points located approximately 590 feet south and 1,305 feet west of the NE corner of Section 3, 3,
T114N, R62W ( L.at N 44.717750 W-098.264867) and 580 feet north and 475 east of the SW
corner_of Section 10, T114N, R62W (Lat N _44.69205 W-98.279783). The two points

specificied are the primary pump locations. The works are capable of diverting and conveying to
the place of use 7.58 cu. ft. per second of water which is to be used for irrigation. Water has been

put to beneficial use to the maximum extent as follows:

Legal Acres Legal Acres

NWY SE% Sec. 35, T115N, R62W | 34 acres | NEY SEV Sec. 35, T115N, R62W | 34 acres

SWi SEY Sec. 35, TIISN, R62W | 34 acres | SEV SEV Sec. 35, T115N, R62W | 34 acres

NEY NEVs Sec. 3, T114N, R62W 4 acres | NE ¥ SE Y4 Sec. 3, T114N, R62W | 31 acres

SEYA NEY Sec. 3, T114N, R62W 33 acres

NWYNWY Sec, 10 TI14N R62W | 12 acres | NE¥ NWV Sec. 10 TI14N R62W | 40 acres

SWYs NW Sec. 10 THHANR62W | 17 acres | SEVa NWY% Sec. 10 T114N R62W | 40 acres

NWY SWY Sec. 10 TII4N R62W | 25 acres | NEV SW Sec. 10 T114N R62W | 40 acres

SWYs SWY Sec. 10 T114N R62W 18 acres | SE% SWY Sec, 10 TI14N R62W | 24 acres

NWY SEY% Sec. 10 T114N R62W 39 acres | SWY% SEV Sec. 10 TI14N R62W | 25 acres

NE Y SE % Sec. 10 T114N R62W 8 acres

comprising a total of 492 acres of land and the license should be issued for 7.03 cfs.




Applicable permit qualifications have been complied with: Yes X
Exceptions to compliance are: None

Date Report Completed: August 2, 2005

i:‘ric Gronlund

Natural Resources Engineer
DENR, Water Rights Program




FIELD INVESTIGATION REPORT FOR PERMIT NO. 6182-3

DATE OF INVESTIGATION: June 30, 2005

NAME & ADDRESS OF INVESTIGATION CONTACT/ | Floyd “Oscar” Peterson
RELATIONSHIP TO PERMIT HOLDER, IF APPLICABLE | 18892 390" Avenue

Hitchcock SD 57348

NAME & ADDRESS OF PERMIT HOLDER _ Same

DIVERSION POINT LEGAL LOCATION: between_points Jocated approximately 590 feet
south and 1,305 feet west of the NE corner of Section 3, T114N, R62W ( Lat N 44.717750 W-
098.264867) and 580 feet north and 475 east of the SW cormer of Section 10, T114N, R62W

(Lat N 44,69205 W-98.279783). The two points specified are the primary pump locations.

Pumps

Pump #3 Pump # 4

Make — Cornell Make — Cornell W 14
Model - SRBF16PKG : Model - CFY 156 PKG
Serial -- 13116 Serial - T34668 12.75
Size -~ 8”in and 10 “out 8”

Capacity — 2,500 gpm Capacity — 900 gpm
Motor

Motor # 3 Motor # 4

Make -- John Deere (diesel) Make -- John Deere (diesel)
Serial - PE 40457303819 Serial ~ PE 4045D39274
Model - 4045 T250 Model - 4045 150

HP -250 hp HP - 150 hp

DISTRIBUTION LINES OR CANALS: from well to center pivot

1) Type __aluminum 2) Size __8 _inches 3) Length underground from
diversion points to 3 pivot points approx. 10,000 feet




SYSTEM TYPE:

Center pivot:

1) Make __all three pivots shown are T-L
2) Overall length _1200 _feet

3) Numberoftowers 8

4) Distance between towers _150 _ feet

5) Endgun Yes

6) High or low pressure _medium

7) Capacity ___850 GPM

Also present was gated pipe (unassembled because of sufficient rainfall) for irrigation of the
bottom land. Did not count the number of 8” aluminum pipeline but estimate sufficient pipe

to flood irrigate the bottom land shown en map.
CHEMIGATION EQUIPMENT: no chemigation at time of licensing investigation

PERMIT QUALIFICATIONS:

1) Special qualifications to permit being abided by Yes

2) All structures, wells and lands on map Yes

3) Imigation Questionnaires checked to determine if permit owner started irrigation by the end of

construction period Yes

Comments: At the time of the licensing the area had sufficient rainfall and they had not irrigated
any except the pivot authorized in the S % of Section 10. This pivot was operated because it was
just completed. The picture of Pump #4 below supplies water to this pivot and the flood irrigation
of the bottom lands. Pump # 3 had not yet been installed for the year but was viewed in the

farmyard.

Arriving at a diversion capacity for this water permit is difficult. Oscar Peterson has a number of
portable pump/motor units. Because of the portability of the pumps, he can with relative ease set up
pumping intake to irrigate the lands authorized by this permit. Therefore, I propose the water
license be issued based on the statutory limit (1cfs per 70 acres) for the areas that are developed for
irrigation. I did not include the SW ¥ of Section 1 to be licensed. This quarter is being irrigated by
Water Permit No. 4612A-3 from a well constructed in the Tulare:East James Aquifer. Although




Mr. Peterson says he has the ability to irrigate this ground using the James River, I did not see
sufficient pipe or equipment to convey water to this quarter section located 3 miles away from the

diversion point.

The pivot locations were not located using a GPS. This is the best representation of the pivot

locations and estimate of acres developed.




Pump site No. 4 located in the SW % SW % Section 10. T114N, R62W



Center Pivot located in the SE Y4 Section 35, T115N, R62W (picture taken from the S % comner
looking to the northeast)
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Pump site # 3 is located approximately 580 feet south and 1305 feet west of
the NE corner of Section 3, T114N, R62W

Lat/Lon N44 717750 W-098 264867

Pump site # 4 is located approximately 580 feet north and 475 feet east of
the SW corner of Section 10, T114N, R62W

Lat/Lon N44 69205 W-098.279783

[«— *—ﬂ] Eric Gronlund
’ ﬁlm Water Rights Program. DENR

i W i Licensing Investigation - June 30 2005




STATE OF SOUTH DAKOTA

WATER LICENSE NO. 6182-3

(1) Oscar, Inc., ¢/o Floyd Peterson. 18892 390™ Ave, Hitchcock SD 57348 made Application No. 6182-3,
February 22, 2000 for a water permit to divert 10.2 cubic feet of water per second from the James River,

Spink County, South Dakota for irrigation purposes. Permit No. 6182-3, with a priority date of February 22,
2000 was approved May 3, 2000 and issued to the applicant for diversion of water with construction of the
described water supply system to be completed on or before May 3, 2005 and for the application to
beneficial use of water on or before May 3, 2009.

(2) The water supply system has been completed and water applied to beneficial use in accordance with
South Dakota State Law. Pursuant to South Dakota Codified Law 46-5-30.1, the holder and/or owner of
Water Right No. 6182-3 is issued a license, bearing a priority date of February 22, 2000 to appropriate 7.03
cubic feet of water per second from the James River to irrigate 492 acres.

The primary pump locations are: between points located approximately 590 feet south and 1,305 feet west

of the northeast corner of Section 3-T114N-R62W (NW % NE 4) and 580 feet north and 475 feet east of the

southwest comer of Section 10-T114N-R62W (SW "4 SW %). The acres authorized for irrigation are as
follows: '

Section 35-T115N-R62W Section 3-T114N-R62W
NW % SE Y4 34 acres NE Ya NE Y% 4 acres
SWYSE Y 34 acres SE V4 NE % 33 acres
NE ¥ SE % 34 acres
SE Y4 SE V4 34 acres NE %% SE Y 31 acres

Section 10-T114N-R62W

ANW VLNW Y 12 acres NW %% SW Vi 25 acres
SW Y NW Y 17 acres SWY“SW 18 acres
NE % NW Y 40 acres NE %4 SW Y4 40 acres
SEYANW % 40 acres SE Y4 SW Y4 24 acres
NW % SE ' 39 acres
NE Y% SE % 8 acres
SW 4 SE Y 25 acres Total 492 acres

(3) This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Permit
No. 6182-3 including the following now applicable qualifications:

Diversion of water from the James River shall be accordance with the following criteria:

*  When pumping from the James River, low flows as needed for downstream domestic use, including
livestock water, and prior water rights/permits must be bypassed.

¢ From March 1 —March 31, diversions from the James River are authorized only when the flow at the
Huron Third Street Dam is at least 29 cfs while pumping under this permit.

(continued)



Water License No. 6182-3
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* From April 1 - June 30, diversions from the James River are authorized only when the flow at the
Huron Third Street Dam exceeds 63 cfs while pumping under this permit.

s From June 30 — November 30, diversions from the James River are not authorized unless the Chief
Engineer issues written orders allowing diversions.

* Diversions under this Permit shall be in accordance with any written orders issued by the Chief
Engineer.

¢ This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

Bo.Jm,Q w SEP 3 0 2005

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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Water Right No. 6231-3



Form 12

Permit No. 6231-3
James River - Water District

Report Of Examination Of Works And/Or Application of Water To Beneficial
Use

TO: Chief Engineer, Water Rights Program, DENR, Foss Bldg., Pierre, SD 57501

I have these days, June 30, 2005, made a thorough examination of the water use system constructed
by Oscar, Inc., c/o Flovd “Oscar” Peterson, 18892 390" Avenue, Hitchcock SD 57348 holder
of Permit No. 62313, bearing the priority of September 20, 2000 authorizing the diversion of
12.87 efs *cu. ft. per second of the waters from runoff in an unnamed tributary to the James River
and impoundment of 15 acre feet of water for irrigation purposes, in Spink County.
* the diversion rate was not defined on the application but is listed on the application as the
statutory limit.

I have to report on the conditions of the same as follows:

A. Works used to divert the water:

A small dam is in place and portable pumps and motors are available (see licensing
investigations for Water Permit Nos. 6182-3 and 6183-3 for pumps)

B. Works used to transport water to place of use:
An 8” aluminum pipelines are used to convey water from the impoundment to the
center pivots or aluminum gated pipe

C. Works used to apply water to beneficial use:
There is one center pivot (T-L) and the aluminum gated pipe on site in order to
irrigate the bottom lands as represented on the map.

The system is in the following condition good. The point of diversion is located impoundment is
located approximately 200 feet north and 1,120 feet east of the SW corner of Section 10,

T114N, R62W( Lat N 44.691350 W-098.276983). Pump site would be placed approximately

100 — 150 feet from the dam embankment. The works are capable of diverting and conveying to
the place of use 9.58 cu. fi. per second of water (assuming use of two 900 gpm portable pumps and
the 2500 gpm pump) which is to be used for frrigation. Water has been put to beneficial use to the
maximum extent as follows:

Legal Acres Legal Acres

NWY NWs Sec. 10 TI14N R62W | 12 acres | NE% NWY Sec. 10 T114N R62W | 40 acres

SWYa NWV Sec. 10 TI14N R62W | 17 acres | SEY NWVi Sec. 10 T114N R62W | 40 acres

NWYs SWY4 Sec. 10 TII4NR62W | 25 acres | NEY: SWY% Sec. 10 TII4N R62W | 40 acres

SW¥% SWY Sec. 10 T114N R62W 18 acres | SEYs SW¥% Sec. 10 T114N R62W | 24 acres

NW'" SEY Sec. 10 TII4NR62W | 39 acres | SW¥% SE% Sec. 10 TI14N R62W | 25 acres

NE 1/4 SE 4 Sec. 10 T114N R62W | 8 acres

comprising a total of 288 acres of land and the license should be issued for 4.11 cfs ** and storage
of up to 5 acre feet of water.
** based on statutory limit of 288 acres




Applicable permit qualifications have been complied with: No

Exceptions to compliance are: I saw no sign of a low flow bypass structure as required by condition
Nol. The application does state that there is a 6 inch culvert at the base of the impoundment that
may be plugged to store water. Regardless, this dam impounds only 5 acre feet of water prior to
water flowing through the spillway area. This is not a significant amount of water and does not
affect James River flows,

Date Report Completed: August 2, 2005

éric Gronlund

Natural Resources Engineer
DENR, Water Rights Program



6231-3

Water Rights Program - DENR

Conversation File Documentation
NAME OF PERSON OR FILE: Water Permit No. 6231-3, Oscar Inc.
ADDRESS: 18892 390™ Avenue, Hitchcock SD COUNTY: Spink
DATE: August, 19, 2005 TELEPHONE:
RE: Completion of Construction
COMMENTS:
On June 30, 2005, Mike DeFea and myself conducted inspections of a number of Oscar Inc. water
permits for the purpose of licensing. Water Permit No. 6231-3 was on of the systems that Floyd
“Oscar” showed us as being completed. Therefore, we inspected the water permit even though the
time to complete construction is July 11, 2006. The license can be issued since the system is
complete to the extent intended by Mr. Peterson.
The pump and motor were not in place at the time of the on-site visit. The dam is used only when

shut-off orders are issued for the James River. Mr. Peterson stated that the acreage in Section 15,
T114N, R62W would not be irrigated from the dam.

s o Lk




Water Permit No 6231-3, Oscar Incorporated

Irrigated with
gated pipe
ol
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Dam is located aproximately 200 feet north and 1,120 feet east of

the SW comer of Section 10, T114N, R62W

Lat/Lon N44 691350 W-098.27983

Pump location is set up approxmately 100 - 150 feet from the dam embankment
(pump not in place at time of licensing investigation

g Eric Gronlund
% Water Rights Program, DENR

i . Licensing Investigation - June 30, 2005




STATE OF SOUTH DAKOTA

WATER LICENSE NO. 6231-3

(1) Oscar, Inc., c/o Floyd Peterson, 18892 390™ Ave, Hitchcock SD 57348 made Application No. 6231-3,
September 20, 2000 for a water permit to impound 15 acre-feet of runoff and springs, Spink County, South
Dakota for irrigation purposes. Permit No. 6231-3, with a priority date of September 20; 2000 was approved
July 11, 2001 and issued to the applicant for diversion of water with construction of the described water
supply system to be completed on or before July 11, 2006 and for the application to beneficial use of water
on or before July 11, 2010.

(2) The water supply system has been completed and water applied to beneficial use in accordance with
South Dakota State Law. Pursuant to South Dakota Codified Law 46-5-30.1, the holder and/or owner of
Water Right No. 6231-3 is issued a license, bearing a priority date of September 20, 2000 to impound 5 acre-
feet of runoff in an unnamed tributary to the James River and divert 4.11 cfs to irrigate 288 acres.

Water Right Nos. 6182-3 and 6183-3 authorize irrigation of the same acreage from the James River. No.
6231-3 serves as a standby water source in the event shutoff orders are issued from the James River.

The impoundment is located approximately 200 feet north and 1,120 feet east of the southwest comner of
Section 10-T114N-R62W (SW ¥ SW % ). The acres authorized for irrigation are as follows:

Section 10-T114N-R62W

NWYUNW Y% 12 acres NW 14 SW Y 25 acres
SWWNW Y 17 acres SW Y SW 18 acres
NE VaNW % 40 acres NE 4 SW Y% 40 acres
SE VaNW % 40 acres SE ¥4 SW Vs 24 acres
NW % SE 4 39 acres

NE Y SE Va 8 acres

SW Y SE Y - 25 acres Total 288 acres

(3) This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Permit
No. 6231-3 including the following now applicable qualifications:

Diversion of water from shall be accordance with the following criteria:

* Low flows as needed for downstream domestic use, including livestock water, and prior James River
water rights/permits must be bypassed.

e  The dam must have a low flow bypass structure and bypass inflows from the springs and watershed
runoff from June 30 — November 30 unless the Chief Engineer issues written orders allowing the

capture and storage of water.

* . Diversions under this Permit shall be in accordance with any written orders issued by the Chief
Engineer.

(continued)
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Water that has been lawfully stored in the dam following the above criteria may be diverted by the
permit holder for irrigation purposes at any time during the irrigation season. The permit is not
obligated to release lawfully stored water for downstream domestic uses or prior water rights.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

Water Permit No. 6231-3 authorizes a dam with storage capacity of 5 acre feet of water (storage
amount developed).

A new water right permit will need to be obtained if the storage capacity of the dam is increased.
Additionally, plans and specifications will need to be submitted and approved by the Water Rights
Program prior to construction for any alterations to the dam that cause the dam height to exceed six
feet .

Impoundment of water authorized by this permit may not impair the use of any lands held by
neighboring property owners including, but not limited to, causing permanent pooling of water on
land owned by others and/or specific alterations of plant species directly attributable to water use
under this permit. Permanent impoundment of water on adjoining land may occur only if a written
flood easement is obtained from the property owners.

M (‘M SEP 3 0 2005

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

December 17, 2024

Oscar Peterson
209 27™ Street NW
Huron SD 57350

Dear Oscar:

You stopped in the office on Friday, December 13'" regarding three water permits/rights that you
received irrigation questionnaires. The question is why you were getting three questionnaires for
what you thought was irrigation of the same acres. The short answer to your question is each
water permit/right appropriates water from a different water source. A copy of the water
license/permit and map is each water right/permit. Below is an explanation.

Water Right No. 6231-3 appropriates water from a small dam on a spring fed stream the
originates on the Olsen property. The dam is located very close to where the small stream flows
into the James River. The authorized irrigated acres include the southern pivot and a strip of
land adjacent to the James River. If you’ll recall your original application was contested by Mr.
Olsen

Water Right No. 7349-3 was originally held by Michael Sentell. The water right appropriates
water from a dugout completed into the alluvium along the James River. The irrigated acres
total 193 acres from the two center pivots as shown on the map.

Water Permit No. 8353A-3 appropriates water directly from the James River to irrigate 160 acres
which are portions of land authorized by Water Right No. 7349-3. Water Permit No. 8353A-3
was an amendment which transfer the diversion point and irrigated acres to this location.

The reason you get three separate irrigation questionnaires for acreage that is for the same two
center pivot (except for the strip along the James River authorized by Water Right No. 7349-3) is
that you need to specifically report based on which of the three water sources is used.

Hope this help resolve the confusion. If any of these water sources are no longer used and you
want the water right/permit cancelled, please let me know.

Sincerely,

Eric Gronlund
Water Right Program, DANR
605 773-3352

Eric.gronlund(@state.sd.su

enclosure
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