. 39
3 A -
WATER PERMIT NO. s25¢2 -2

i
Considered:

MAP No. come 1713~ 3771FK

Name of Appllcant 5£2 [hmk‘{“men'}‘ of GQmL 5 Ffsjﬂ amA po«r‘!(s

Post Offlce Address = .-’—o) , Ardersan 6‘0(3} Prevrre SO $2501
Amount of Water Claimed eﬁ;’,L.;.’:ZE ;:&’%g}mi} Total Acres ALA

Source of Water Supply  vumoCEL ,_Cy-(\gy\ rﬂmo{nﬁg —+= ":fsl'\ L alce

Water to be used for RE=C_ FLoP County Aux*ov*q

About 5 miles E of PZQA }{{r\"}‘on .

PROOF OF PUBLICATION: Received Not Recelved

APPLICATION: Approved " Subject to i
F.F.& C.L. Adopted Not Approved Deferred

PRIORITY Date Recelved \j_c;r\ q% /ORS) Fee A/A—- Remarks
Corrected Application Recelved Perfod of Annual Use ol — [Dee 31
WATER QUALITY APPROVAL RECEIVED NA APPROVED/CONDITIONAL (Circle one)
‘WI-I Description samé as Application YES___ NO REHARKS

Diversion Point ,,,mo@ .,fﬁree”/y it C;'slq qu:g'_gqgk

[ —3 R
LA
__Q_MMQM - "H«e E ) AEX Szc:"'n‘m«\' 29 - %'%' g
3 3

TI63A/ =R 63W ¥ 7%
Land to be Irrigated N A
Well Log: Driller ASA Licensed YES NO
Depth of Well: REMARKS
Type of Map ﬁﬁn PREPARED BY Reviewed and the Number

/

assligned on By




FORM 2: Application for irrigation (type or print) Mail to: Water Rights Div.
in South Dakowa F Bldg.
No._5_2_51é_3___ Hydrologic Unit 10160011 DWNR o 8

(See instructions) Basin__James River
NewspaperoD_Mail Box 367 Plankinton 57365 (TH)

Application For Soil/Water Compatibility Permit and Permit To Appr

Type of Application: O New Vested Right O Amend Permit No.
D Change Acreage D Change diversion point(s) D Add diversion patn

D Add Acreage D Increase diversion rate D Other
1. Name of Applicant S.D. Department of Game, Fish & Parks Phone No. _773=3718
Post Office Address 445 E. Capitol, Anderson Bldg. Pierre State _South Dakota
{Street. RR or Box) ri Sﬁ( ity) Zip Code
9 A f wi laimed (. sufficient water tol fi1ll1 lake to the outlet elevation of 1427.2
. mount of water claimed (c.{.s) . Total acres irrigate anmaally.
3. Source of Water supply —— local drainage and diversion dam
Location of poin[ of diversion outlet located in NW‘/;., SEI/;“ NE;Z, SEJ{ of Section 16, TI OBN_'
R63W ¢ diversion dam: EANEL Sec 29-T10Q3N-RA3W
County Aurora
5. Countics where water will be used _Aurora
6. Annual period during which water is to be used 1/1 = 12/31 annnally
7. List below each forty acre subdivision, or lot, or fraction thereof and show number of acres to be irrigated in each.
Land Description No. Acres Irr, Land Description No. Acres Irr.
Attach sheet if more space is needed
Other:
8. Type of Iirigation: Gravity: . Towline: —__ Center Pivot: Gun: (Specify)

9.  Crops to be Irrigated:

10.  Give a description of proposed project. (Attach sheet if more space is needed)

Recognition of an earthen embankment serving as an outlet structure that has been
in place since 1954,

See OHWM investigation for Fish Lake, August 1988 for additional information.
Water will be used for wildlife and recreation.

Attachments:  Attach Form 2A if diversion from a well or dugout, or if storage of water, is proposed. Attach maps, soils
inférmation and any other technical information.

STATE OF SOUTH DAKOTA)
Coumy Ofes Hughes )

);/’/ Fish & Parks
I’;.,_ B .\'DEDt Of Game the applicant, certify that I have read this application and examined the attached maps, that the
water sample if necded has been taken by the required procedures and has not been adulterated or tampered withand is truly
reprcs\mam}e of the water to be used, and that the matters stated in this application are true and correct.

o L 5“_\\(_ o Signed -@Mﬁ% é///ﬂéégz_f

b ~, PR

) "1y yo! < N . . Z;L
’/,, /// ,»,,,""‘ \“ \ \\‘\“ Subscribed and sworn to before me this é day of _\ [y yay v 19 Xﬁ
\ -~
”!mnmm*“‘

e | | | P2 dmmli Px%% G




SOUTH DAKOTA

VESTED WATER RIGHT NO. 5256-3

Date of Receipt of Claim January 9, 1989.

Date of validation May 23, 1990.

The Water Management Board validated Vested Water Right Claim No. 5256~3 for the South
Dakota Department of Game, Fish and Parks, 445 E. Capitol, Anderson Bldg, Pierre, SD
57501 with the following limitations, conditions and qualifications:

1.

Vested Water Right No. 5256-3 claims sufficient runoff water annually to fill Fish

Lake from 1425.1 feet mean sea level (fmsl), the outlet elevation existing prior to

1954, to an outlet elevation of 1426.0 fmsl. This will require the outlet elevation
for Figh Lake to be lowered from 1427.2 fmsl to 1426.0 fmsl. Fish Lake is located

primarily in Sections 15 & 16 T103N-R63W. Claim No. 5256-3 also includes a diversion
dam located in the E1/2 NE1/4 Section 29 T103N-R63W and a diversion ditch on the

section line Right-of-way between Sections 28 and 29, and Sections 20 and 21; all in
T103N-R63W to divert water into Fish Lake. The drainage area located above the
diversion dam is approximately 7.0 square miles and operation of the dam is requlated

by the Department of Game, Fish and Parks. Runoff not diverted by the dam enters a ‘
slough area on the east side of Fish Lake. Applicable portions of Location Notice |
No. 6051-3 are incorporated into No. 5256-3 and the abandoned portionsgs of Location
Notice No. 6051-3 are cancelled.

The appropriated water is used to provide habitat for wildlife and for recreation and
may not exceed the amount of water needed for beneficial use for recreationand
wildlife.

The water is to be used during the following annual period: January 1 - December 31.

The priority date of the Vested Water Right is: Augqust 25, 1954.

The water use system has been constructed and water has been applied to beneficial
use.

Water Rights obtained in compliance with the laws of the State of South Dakota must
not be unlawfully impaired by this appropriation.

QUALIFICATIONS
Validation of No. 5256-3 sets the outlet elevation for Fish Lake at 1426.0 fmsl.
That low flows as needed for downstream domestic use, including livestock water and
prior water rights must be by-passed when the diversion dam is used to divert water

to Fish Lake.

That the outlet elevation be lowered to 1426.0 fmsl and that a concrete elevation
reference marker be ingtalled near the Fish Lake Outlet area.

SEP 13 1330

date

Chief Engineer

Divisyon of Water Rights
Dept. of Water and Natural Resources



Form 2B Affidavit of Water Use
No.

(Type or Print in Ink)

Note:  This Form is supplemental to Form 2 and is to be used when an affidavit pertaining to ¢
already constructed is needed, primarily with vested right claims.

Affidavit Of Construction Of Water Use System
And Application Of Water To Beneficial Use

Name of Applicant (Same as Form 2) S.D. Department of Game, Fish and Parks
Post Office Address __445 E. Capitol Pierre SD 57501
(Street, RR or Box) (State) (Zip Code)
A. Notice of Appropriation Date of Posting
Date of recording Recording date
Where Book Page
B. Date of start of construction of water supply system unknown - probably 1-2 months prior to completion
of works.
C. Date that water was first applied to beneficial use 8-25-54 (works completed)
D. Name of owner of original water supply system _5.D. Dept. of Game, Fish and Parks

Sufficient water to fill lake to outlet level
Amount of water originally applied to beneficial use 1427.2 msl from elevation 1425.1 msl.

=

F. Present Use of Water - Amount of water now being used __Same as above (E)

Date that this water was first used _Unknown - first occurence of adequate runoff to fill lake.

G. Chronological History of Water Use

Location notice 6051-3 filed for the diversion structure dates

‘the original construction of the earthern embankment serving as the outlet to
Fish Lake.

Attach to this Form 2B any copies of notices, postings, filings, publications, affidavits, or other records thatapply. You may
also attach any written statement by you, or by others, that you deem pertinent.

State of South Dakota )

SS

County of Hughes )

1, _S.D. Department of Game, Fish & Parks the applicant, certify that I have read the foregoing
(print or type)

and that the matters therein stated are true.
Signed %/7
/ 4 , ’é

Subscribed and sworn to before me

| M&) ““Notary Ppblic pr élh%ualiﬁsd ofﬁca:f ’ & 1592 .
I, the undersigned do hereby certify that I know about the water use system described above, that I have read the foregoing,
and that the matters therein stated are true.

1027

19

(Print name)

19

(Print name)




STATE OF SOUTH DAKOTA

VESTED RIGHT WATER LICENSE NO. 5256-3 FOR IRRIGATION

(1) SD _Game, Fish & Parks Department of 445 E. Capitol, Pierre SD
57501 made Application No. 5256-3, January 9, 1989 for validation
of a vested right claim to store sufficient runoff water annually
to f£fill Fish Lake in, Aurora County, South Dakota to an elevation
of 1426.0 fmsl for fish and wildlife propagation and

recreational purposes. Vested Water Right No. 5256-3 was
validated May 23, 1990 with a priority date of Augqust 25, 1954.
Construction of the described water supply system and application
of water to beneficial use has been completed and complies with
applicable provisions of South Dakota State Law.

The applicable portions of Location Notice No. 6051-3 are
incorporated into Vested Right Water License No. 5256-3 with the
abandoned portions of Location Notice No. 6051-3 cancelled.

(2) The applicant is entitled to store sufficient runoff water

annually to fill Fish Lake to an outlet elevation of 1426.0 feet
mean sea level (fmsl). Fish Lake is located primarily in
Sections 15 and 16, T103N, R63W. The water is diverted into Fish
Lake from a diversion dam located in the E1/2 NE1/4 Section 29

and a diversion ditch on the section line right of way between
Sections 28 and 29 and Sections 20 and 21, all in T103N, R63W.

(3) Pursuant to Section 46-5-30.1 SD Department of Game, Fish &
Parks of 445 E. Capitol, Pierre SD 57501 the holder(s) and/or
owner (s) of Vested Water Right No. 5256-3 is issued a license to
store sufficient runoff water annually to fill Fish Lake to an
outlet elevation of 1426.0 fmsl with a priority date of Augqust
25, 1954 from the location specified in (2) of this license. The
water is to be used for the purposes of_fish and wildlife
propagation and recreation. This license is subject to any
limitations, conditions or qualifications listed in Vested Water
Right No. 5256-3 and subject to South Dakota State Law.

JOHN HATCH, Chief Engineer

ater Rights Division

Department of Water and Natural
Resources

SEP 13 199
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AL\i i‘l' %\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

‘

5256-3
SEP 13 1330

Ron Koth

SD Department of Game, Fish & Parks
445 E. Capitol, Anderson Bldg
Pierre, SD 57501

Dear Mr. Koth:

Enclosed are your Validated Vested Water Right and Water License
No. 5256-3. As long as you use the water beneficially, as stated
in the Water License, the State Water Laws provide that you have
a continuing right to use the water.

Very truly

JOHN HATCH, Chief Engineer
Water Rights Division
(605) 773-3352

enclosures




Dry Draw No,

KNOW ALL MEN BY THESE PRESENTS: _ “Tounty

That South Dakota Department of Game, Fish and‘Pﬁrks whose post office ias Plerre,
South Dakota, a citizen of the United States, above the age of 21 yeers, being in possess
ion of the following described lend, to-wit: Easements on Section Line Right-0f-Way
between Sections 28 and 29, snd Sections 20 end 21 Section _ Township 103 N Range 63 W
B.H. M., in Aurora County, South Dakota, Avalling itself of the right granted 1t under
the provisions of Chapter 61.0133 SDC 1939 has located and claima the right to construct
a certaln dem across a dry draw situated in the NE} of the NE} of Section 29 Township

103 K Range 63 W and has located and oclaims the right to construct ditches and flumes for

described end for Live Stock Purposes, and claims the right of way across aeny land for the
purpose of conveying water for sald purposes.

S3aild locator claims for the ebove purpose 200 acre feet of water annually.

The estimated surface area of storage basin is 10 acres. s

The estimated drainage s-ea above the basin is 6000 acres.

The location of the point of diversion of the water from its natural course i1s as
follows:

From the point of diversion, due north ﬁo the section corner is 750 feet,

. JIf the project includes a ditch,

The ditch will run in a northerly direction to end on said land for a distence of
2,975 feet.

Sald locatlon was made on the 25 day of August, 195L.

Witness my 2and end seal this 25 day of August, 195L.

A fee of one dollar is herewith enclosed for filing thls Location Notice in the State
Engineert's Office, &s required by Section 55,1806 of the SDC of 1939,

Donald Driscoll
Lbécator

STATE OP SOUTH DAKOTA )
County of Aurora )53

On the 25 day of August 1954, before me, W. C. Miller, a Notary Publie in and for the
County and State aforesald, personally appeared Donald Driscoll to me personally known to
ibe the person who executed the foregoing instrument and acknowledged that he executed

the

the uses and purposes theresin set forth.

Jditness my\rand and official seal the day and date above written.

W. C. MILLER
NOTARY PUBLIC

W. C. Miller
Notary Public.

h Dakota )
ss
County of Aurora )
Filed for record this 25 day of August, A. D. 1954, at 12 o'clock M., and recorded in
Book 20 of Miscellaneous, pege 501.
'Fee $1.80 SEAL Jkb Ruby E. Long, Register of Deeds
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ABSTRACT

This report contains the results of an investigation performed at
the request of the Aurora County Board of Commissioners. An
investigation was conducted to determine the elevation of the
Ordinary High Water Mark and outlet for Fish Lake, Aurora County,
South Dakota.

The primary factors involved in determining the Ordinary High
Water Mark for Fish Lake were erosion, beach scarps, beaches,
soil stratification, boulder lines and terrestrial vegetation.

Based on the findings in this report, the recommended Ordinary
High Water Mark and outlet elevations are 1425.6 and 1425.1 feet
above mean sea level, respectively.




INTRODUCTION

At the request of the Aurora County Board of Commissioners,
received May 26, 1987, an investigation was conducted to
establish the Ordinary High Water Mark (OHWM) and Outlet
Elevation for Fish Lake, Aurora County.

State law provides that all navigable rivers and lakes are public
highways within 50 feet landward from the water’s nearest edge,
provided that the outer boundary of such public highway may not
expand beyond the OHWM and may not contract within the Ordinary
Low Water Mark (OLWM). Thus, the public has the right to use a
strip of land up to 50 feet wide below the OHWM beginning at the
water’s edge or the OLWM for public purposes.

Further, while the public may use the 50 foot strip of land for
only "public" purposes, the private adjoining landowner may use
the land for any purpose not inconsistent with the rights of the
public. Such purposes ordinarily would include the right to
graze and water livestock, to hay, or to build a boat dock.

The Water Management Board is required by South Dakota Codified
Law (SDCL) 43-17-21 and 43-17-28 to establish the OHWM for public
lakes. SDCL 43-17-1 provides that the ownership of land below
the OHWM, and of land below the water of a navigable lake or
stream, is regulated by the laws of the United States or by such
laws of the state as the Legislature may enact.

A lake is "navigable" if its waters constitute "public waters"
(Flisrand v. Madison (1915) 35 S.D.457, 152 N.W. 796). A lake is
also "navigable" when, if maintained at the high-water mark, it
is suitable for rowing, fishing, fowling and bathing (Anderson V.
Ray (1816) 37 s.D.17, 156 N.W. 591).

The OHWM according to SDCL 43-17-20(2) is defined in decisions
rendered by the courts of this state. In the case of Flisrand v.
Madison, 35 S.D.457, 152 N.W. 796. 800-801 (1915) the Court
wrote:
Neither high or low water mark means the highest or lowest
point reached by the waters of a lake during periods of
extreme and continued freshets, or periods of extreme and
continued drought, but does mean the high and low points of
variation of such waters under ordinary conditions,
unaffected by either extreme.

In the case of Anderson v. Ray, 37 S.D.17, 156 N.wW. 591 (1916)

the South Dakota Supreme Court wrote:
In the case of freshwater rivers and lakes - in which there 7
is no ebb and flow of the tide, but which are subject to =
irregular and occasional changes of height, without fixed
quantity of time, except that they are periodical, recurring
with the wet or dry seasons of the year — high water mark,
as a line between the riparian owner and the public, is to
be determined by examining the bed and banks, and
ascertaining where the presence and action of the water are
$0 common and usual, and so long-continued in all ordinary

2



vears, as to mark upon the soil of the bed a character
distinct from that of the banks, in respect to vegetation,
as well as respects the nature of the soil itself.

In the Waubay Lake decision, issued on January 17, 1986, the
South Dakota Supreme Court stated the determination of these
water marks is to be done on a case by case basis. The Court
stated that:
", . . under ordinary circumstances, the Ordinary High Water
Mark will be set at a level where there is a distinct mark
which evidences erosion, and changes in the character of the
soil, and destruction of terrestrial vegetation, which have
occurred under the ordinary and continuous conditions of the
lake, disregarding periods of extreme and periodic freshets,
and disregarding the highest water mark which does not
evidence erosion and soil changes and destruction of
vegetation occasioned under ordinary conditions. If a
single distinct mark, occasioned under ordinary
circumstances and evidencing all of the factors delineated
above does not exist, i.e., there is conflicting evidence of
the role of the Ordinary High Water Mark, it is the level
where significant major, and substantial terrestrial
vegetation ends, that the OHWM is to be set." (cites omitted)

GENERAL INFORMATION

Fish Lake is a 190 acre shallow lake capable of sustaining fish
life only during periods of relatively wet years. A contour map
of the lake bottom is not published; however, the lake has an
estimated average depth of 3 feet, a maximum depth of 5 feet, and
a storage capacity of approximately 525 acre feet (Hamilton,
1985). The lake is managed as a marginal fisheries water
(sustains fish life three years out of five), for water fowl,
furbearers, and associated upland and big game (Hanten, 1874).

Fizh Lake is located within the James River Lowland Division of
the Central Lowlands physiographic province. The landscape
occurs as end moraines of the Mankato Substage of the Wisconsin
Glaciation (Aurora County Soil Survey, 1980). The 20.5 square
mile drainage basin for Fish Lake is characterized as being level
to nearly level to having undulating slopes of 0 - 0.5% with some
depressions. The drainage basin size was difficult to determine
due to the very flat topography. Elevations within the drainage
basin vary from 1585 to 1325 feet above mean sea level (fmsl).

summer months (Hamilton, 1985).

Fish Lake is located in Sections 15 and 186, T103N, R63W which is
approximately 4 1/2 miles east and 1/4 mile north of Plankinton,
Aurora County. The lake was never meandered by the U.S.
Government and the deeded bed of the lake is owned by the State
of South Dakota and by adjoining land owners.

3



Elevations in this report are referenced to a Coast and Geodetic
Survey bench mark located about 4 miles east along the Chicago,
Milwaukee, St. Paul & Pacific Railroad from Plankinton, Aurora
County, about 10 rail sections (approximately 230 feet) west of
trestle R 952 over a section-line road, 42 feet south of the
center line of the track, and about two feet higher than the
track. A standard disk, stamped "B 7 1925" and set in the top of
a concrete post projecting about 3 inches above ground at
elevation 1459.981 fmsl. A marker sign is placed next to the
bench mark.

More than half of the acreage in Aurora County is cropland and
about 42 percent supports native grass. Corn, oats, grain
sorghum, smooth bromegrass, and alfalfa are the main crops.
Farming is diversified; livestock is the main source of income,
but income from cash crops is also important. (Aurora County Soil
Survey, 1980)

WATER RIGHTS

The South Dakota Department of Game, Fish and Parks holds Vested

Water Right Claim No. 800-3 for Fish Lake with a priority date of
1883. The Vested Water Right Claim is licensed to use 1800 acre

feet annually of the waters of Enemy Creek for public recreation

purposes. Enemy Creek flows into Fish Lake.

Location Notice Number 6051, filed August 27, 1954 by Donald
Driscoll of the State Engineers Office, is for a dam in the NE1/4
NE1/4 of Section 29, T103N, R63W with a surface area of 10 acros
and a drainage area of 6000 acres. The purpose of the
structure was to direct 200 acre-feet of flood waters from the
dam annually for irrigation and livestock purposes via a
diversion ditch. Diverted flood waters enter the Fish Lake
drainage basin via the diversion ditch and supplement annual
inflows to Fish Lake. Annual diversion records for the dam were
not kept by the Department of Game, Fish and Parks. However, it
is believed that the diversion ditch has directed water into Fish
Lake during the mid 1950°s, early 1960’s, and mid 1980°’s
(Heismeyer, 1988).

Fish Lake Country Club, Inc. holds Water Permit No. 2118-3 and
No. 4530-3 with priority dates of September 23, 1974 and June 9,
1980 respectively. Water Permit No. 2118-3 permits 0.11 cfs of
Fish Lake water to be used for irrigating 4 acres of trees,
greens, and the Clubhouse area. A qualification on the permit
states: "if in the opinion of the Water Rights Commission, the
Fish Lake water level lowers to a critical level, the diversion
of water under this permit is to be suspended until the water

" level raises to an acceptable level, in order to protect the
interests of the public under the Department of Game, Fish, and
Parks "Vested Right" filing No. 800-3".



Water Permit No. 4530-3 permits 0.69 cfs of groundwater to be
used for irrigating 48.25 acres of grass greens on the Golf
Course from a 34 inch diameter well 60 feet deep. Land covered
under this permit is also covered under Permit No. 2118-3.
Combinations of diversions under the two permits are not to
exceed the statutory limit of 1 cfs for each 70 acres of land to
be irrigated.

GEOLOGY

Fish Lake is a located on the James River Lowland Division of the
Central Lowlands physiographic province. The landscape around
Fish Lake occurs as Pleistocene end moraines of the Mankato
Substage of the Wisconsin Glaciation (Aurora County Soil Survey,
1980). The end moraines are composed of glacial drift which are
chiefly till (Flint, 1955). Fish Lake is glacial in origin.

No major sand and gravel deposits are present in the Fish Lake
drainage basin with only a small amount of alluvium found along
Enemy Creek. The cumulative thickness of saturated sand and
gravel found in the vicinity of Fish Lake ranges from 0-9 feet
with the maximum thickness found in the alluvium of Enemy Creek.
(Blaze, Hammond, 1980) Well logs in the vicinity suggest that
there is no hydrologic connection of any consequence between Fish
Lake and a glacial aquifer (Division Well Logs and Files) (see
Appendix III for location of well logs).

A ground reconnaissance of the lake shoreline found exposcd
outcrops and cutbanks of glacial till. The glacial till on the
southeastern edge of the lake is an unsorted and unstratified
mixture of clay, silt, sand, gravel and boulders with sand and
clay being the dominant matrix as evidenced by the well developed
sand beach. Newspaper records indicate that the Department of
Game, Fish and Parks may have trucked in 200 loads of beach

sand and gravel during the winter of 1955.

The glacial till on the northwestern edge of the lake is unsorted
and unstratified with a matrix dominated by gravels and boulders
as evidenced by the moderately developed gravel and boulder
pavements found along the shoreline.

SOILS INFORMATION

Soils in the 20.5 square mile drainage basin consist of the
Houdek-Dudley-Hoven Association Appendix IV shows the soils
found around the perimeter of Fish Lake and in the drainage
basin. The Houdek-Dudley-Hoven Association is on uplands that
are characterized by many swales and depressions. Slopes
generally are level to undulating but are steeper along
entrenched drainageways. The drainage pattern is poorly defined
in most areas where drainageways terminate in small depressions,
but it is well defined along the larger drainageways. The
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association is about 40 percent Houdek soils, 25 percent Dudley
soils, 10 percent Hoven soils and 25 percent minor soils.

The well drained Houdek soils are on broad flats and on rises.
Slopes dominantly are 0 to 6 percent but range to 9 percent along
drainageways. The moderately well drained Dudley soils are on
short, concave side slopes ranging from 0 to 6 percent. The
poorly drained Hoven soils are in depressions with slopes less
than 2 percent.

Runoff from soils in the Houdek-Dudley-Hoven Association is slow
to ponded.

RUNOFF CALCULATIONS

Estimates of the magnitude and frequency of future flood

volumes for the Fish Lake drainage basin were determined using
the methods described in the U.S. Geological Survey publication,
"TECHNIQUES FOR ESTIMATING FLOOD PEAKS, VOLUMES, AND HYDROGRAPHS
ON SMALL STREAMS IN SOUTH DAKOTA," Water—-Resources Investigations
80-80, September, 1980.

A limitation inherent with these estimates (Table 1) is that the
estimating relations for runoff volume are not applicable to
floods resulting from snowmelt runoff nor to floods where ice
effects occur because only floods resulting from rainfall were
considered in the modeling.

Table 1
Recurrence Fish Lake Drainage Basin Diversion Dam Drainage Basin
Interval estimated runoff volume estimated runoff volume
(years) (acre—feet) (acre—-feet)
2 104 87
5 189 118
10 272 169
25 390 257
50 557 339
100 728 4490

Estimates of the magnitude and frequency of future flood volumes
for Fish Lake were also determined using the methods described in
the U.S. Department of Agriculture, Soil Conservation Service
publication, SOUTH DAKOTA ENGINEERING FIELD MANUAL FOR
CONSERVATION PRACTICES, pp.2-11 - 2-29, January, 1971; U.S.
Department of Agriculture, Soil Conservation Service, Soil
Conservation Workshop, DESIGN HYGROGRAPHS FOR SOUTH DAKOTA,
pp.1-5, Huron, SD, March 28-31, 1972; U.S. Department of
Agriculture, Soil Conservation Service, NATIONAL ENGINEERING
HANDBOOK, SECTION 4, HYDROLOGY, P. 21.3; and Ven Te Chow,
HANDBOOK OF APPLIED HYDROLOGY, pp.21-27 - 21-32, 1964. The
esltimated flood volumes assuming average, below average, and
above average beginning (antecedent) soil moisture conditions
are listed in Tables 2-4.



Table 2
AVERAGE ANTECEDENT MOISTURE CONDITIONS
24 hour storm Fish Lake Drainage basin Diversion Dam BDrainage

Frequency estimated runoff volume estimated runoff volume
(years) (acre-feet) (acre-feet)
2 936 374
5 1584 637
10 2016 861
25 2232 1123
50 2736 1310
100 3024 1423
Table 3

BELOW AVERAGE ANTECEDENT MOISTURE CONDITIONS
24 hour storm Fish Lake Drainage basin Diversion Dam Drainage

Frequency estimated runoff volume estimated runoff volunme
(years) (acre-feet) (acre—-feet)
2 360 112
5 792 300
10 1008 374
25 1368 524
50 1656 674
100 1944 824
Table 4

ABOVE AVERAGE ANTECEDENT MOISTURE CONDITIONS
24 hour storm Fish Lake Drainage basin Diversion Dam Brainage

Frequency estimated runoff volume estimated runoff volume
(years) (acre-feet) (acre—-feet)
2 1296 637
5 1944 336
10 2304 1123
25 2736 1348
50 3168 1573
100 3456 1722

Fish Lake has a surface area of 190 acres with an average depth
of approximately 3 - 4 feet when the lake level is at 1425 - 1426
fmsl. Approximately 525 - 760 acre—feet of water is stored in
Fish Lake when the lake level is at 1425 - 1426 fmsl.

WATER QUALITY DATA

Water quality data are not available prior to the annual
measurements taken by the Division of Water Rights. The total
dissolved solids content was estimated for Fish Lake using a
conductivity meter. These measurements are shown in Table 5.

Talhle 5
Total Dissolved
Date Scolids (ppm)
10-22-86 355
10-20-87 470
4-23-88 400



HISTORICAL WATER LEVELS

Historical water level measurements of Fish Lake are not
available prior to the biannual lake level measurements taken by
the Division of Water Rights. The measured Fish Lake stage
elevations are shown in Table 6.

Table 6
Date Water Level of Fish Lake (fmsl)
July 25, 1986 1426.6
October 22, 1986 1426.2
April 27, 1987 1427.1
October 20, 1987 1424 .5
March 29, 1988 1424.86

MAN MADE INFLUENCES

Fish Lakes’® natural drainage basin is approximately 13.5 square
miles. In approximately the fall of 1954/winter of 1955, a
diversion dam and canal (see Photo No. 1) were constructed by the
Department of Game, Fish and Parks which has a drainage basin of
approximately 7.0 square miles. Currently, the total drainage
basin for Fish Lake is approximately 20.5 square miles.

Plans and specifications for the diversion dam and canal are
microfilmed and on file with the Department of Game, Fish and
Parks, Sigurd Anderson Building, Pierre, SD.

The diversion dam has the potential to supplement natural Fish
Lake inflows by 31 - 84% depending upon the runoff method used,
recurrence interval/storm frequency used, and soil moisture
conditions (see Tables 1 - 4). As stated earlier, the diversion
dam is believed to have diverted water during the mid 1950°’s,
early 1960°’s, and mid 1980°’s. The Department of Game, Fish and
Parks currently regulates when flows are by-passed or divertod.

The by-passed flows enter the 164 acre slough which is adjacent
to Fish Lake.

At the time the diversion dam and canal were constructed, an
earthen embankment was constructed between Fish Lake and the 164

acre slough (Heismeyer, 1988) (see Appendix IV and Photo No. 2
for location of the earthen embankment) .

Dugouts and dams in the Fish Lake drainage basin can potentially
store 79 acre-feet of runoff annually (Division Files).

OUTLET

As discussed earlier under the MAN MADE INFLUENCES section of
this report, the current outlet for Fish Lake is located between
the lake and the adjacent slough. The outlet is a vegetative
covered man-made earthern embankment (see Photo No. 2). The
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location and elevation of the natural outlet for Fish Lake prior
to construction of the embankment is not known.

Fish Lake Water levels increased during the early 1960’s which
caused flooding of adjacent land. It was reported that the
earthen embankment between Fish Lake and the adjacent slough was
lowered to an unknown elevation in an attempt to alleviate the
flooding (Heismeyer, 1988). The present elevation of the earthen
embankment crest located in the NW1/4 SE1/4 NE1/4 SE1/4 of
Section 16, T103N, R63W is 1427.2 fmsl.

Vertical beach scarps of 2 - 5 feet in height along the perimeter
of Fish Lake indicate that the lake is no longer in a natural
state of equilibrium. A beach scarp is a vertical
escarpment/cliff formed by water and wave erosion processes (see
Photos No. 3 - 5). The beach scarps are found at the same
elevation as the current earthen embankment crest (1427.2 fmsl).
The beach scarps represent water level elevations that were
produced by a combination of man-made and natural conditions.

FIELD INVESTIGATION

Field investigations were conducted at Fish Lake on October
14-16, 1987, April 27, and May 19, 1988.

Physical evidence used in identifying an OHWM is erosion, beach
scarps, beaches, soil stratification, boulder lines and
terrestrial vegetation.

Outcrops along the shoreline of Fish Lake consist primarily of
glacial till with sand, silt and clay outcrops found adjacent to
inlets to the lake. Erosion of the glacial till is obvious all
around the lake. Vertical beach scarps of 2 - 5 feet in height
are found along the perimeter of the lake. The base elevation of
the beach scarps ranged from 1426.0 ~ 1427.3 fmsl on the
northwestern side of the lake to 1427.0 ~ 1427.3 fmsl on the
southeastern side of the lake (see Photos No. 3 - 5).

Soil stratification occurs around a lake when wave action washes
the lake shore and leaves the larger parent materials (pebbles,
cobbles, boulders) relatively stationary while the fine grained
materials (sands, silts, clays, peats) are transported the
greatest distance into the lake. A very distinct change in soil
characteristics occurs at the base of the glacial till beach
scarp. The glacial till below the beach scarp has been
stratified with the largest parent materials found on the
backshore (upper part of the beach). The foreshore (lower part
of the beach) is dominated by sand and silt which progressively
thickens toward the lake and conversely pinches out toward the
beach scarp.

In the spring, lake shorelines can be acted upon by ice

sheets/wind action which form ice pushed ridges. The lake ice
melts first near the shores because of the relatively rapid
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heating of the earthy material of the shore and the shallow
bottom. An open lane of water is formed which is further widened
by a rise in lake level from the water added by the melting snow
of the surrounding slopes. If strong winds develop before the
jce becomes rotten, the ice is blown about from side to side by
the winds and pushed on the shores with almost irresistible
force. The direction of shove is related to that of the winds
and may vary along any shore even during a jam, if the winds
shift considerably. The force of the push depends on the
firmness and momentum of the ice, the latter being determined by
the velocity and duration of the wind, the weight of the ice and
to some extent the distance through which the ice is free to
mave. (Dionne, 1979)

lce pushed ridges can be composed of foreshore and backshore
materials. Ice pushed boulder lines are found at Fish Lake.

Bace elevations of boulder lines ranged from 1424.2 - 1426.1 fmsl
with a median elevation of 1425.6 fmsl (see Photos No. 6 - 8).
Terminal elevations of boulder lines ranged from 1425.2 - 1427.0
fmsl. A change in slope occurs at a boulder-cobble pavement
contact on the west side of the lake at elevation 1425.6 fmsl
(see Photo No. 9). Three boulders which are three feet in
diameter are on the west side of the lake at elevation 1425.3
fmsl (see Photo No. 10).

Cottonwood and Willow trees are the significant and major
terrestrial vegetation found around the perimeter of Fish Lake.

A discussion on woody plants and their tolerance to flooding is
included in this report as Appendix V (Schumacher, C. M., 1978).
Trees have been undercut, uprooted, and killed by wave/ice action
(see Photos No. 11 - 15). Dead trees were found at elevations of
1425.2 - 1425.8 fmsl. Live trees were found at elevations 1425.6
- 1426.5 fmsl with a median elevation of 1426.0 fmsl (see Photos
No. 16 - 19). The majority of the live trees were found at
elevations of 1425.6 - 1426.0 fmsl. It is interesting to note
that seven live trees survived water inundation for a period of
at least nine months during the summer and spring of 1986-1987.

Previous OHWM investigations have found OHWM characteristics
(i.e., boulder lines and locations of live trees) similar to
those found at Fish Lake (Division Files, OHWM investigations on:
Lake Campbell, Oak Lake, and Oakwood Lakes in Brookings County;
Lake Kampeska, and Pelican Lake in Codington County; Clear Lake
in Deuel County; Brant Lake, Lake Madison in Lake County; Roy
Lake in Marshall County; Wall Lake in Minnehaha County; Swan Lake
in Turner County; and Swan Lake in Walworth County). In each of
the previously mentioned OHWM investigations, the outlet
elevation was established by the Water Management Board 0.5 feet
below the OHWM elevation. Based upon the field evidence and
previous OHWM investigations, the recommended natural OHWM
elevation for Fish Lake is 1425.6 fmsl and the natural outlet
elevation for Fish Lake is 1425.1 fmsl. The current crest
elevation of the existing man-made earthen embankment is 1427.2
fmsl which is 2.1 feet higher than the recommended natural outlet
elevation for Fish Llake.
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CONCLUSIONS

Erosion lines around the entire lake are obvious along the beach
scarps at elevations ranging from 1426.0 - 1427.3 fmsl on the
northwestern side of the lake to 1427.0 - 1427.3 on the
southeastern side of the lake. & distinct change in soil
characteristics (soil stratification) occurs at and below the
beach scarps. The beach scarps are related to the current
man-made earthen embankment crest elevation of 1427.2 fmsl.

Base elevations of boulder lines ranged from 1424.2 -1426.1 fmsl
with a median elevation of 1425.¢ fmsl. A change in slope occurs
at a boulder-cobble pavement contact at elevation 1425.6 fmsl.
The boulder lines are representative of natural lake conditions
prior to construction of the man-made earthen embankment and do
nol appear to have been affected by man-made influences.

Live cottonwood and willow trees were found at elevations 1425.6
- 1426.5 fmsl with a median elevation of 1426.0 fmsl.

Based upon previous OHWM investigations and ocutlet elevations
established by the Water Management Board, the field evidence
indicates that the natural OHWM and outlet elevation for Fish
Lake are 1425.6 and 1425.1 fmsl, respectively.

Q8 B

David S. Brown
Natural Resources Engineer
DWNR, Water Rights Division
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RECOMMENDATION OF CHIEF ENGINEER

1)

2)

3)

4)

That the OHWM for Fish Lake, Aurora County be established at
elevation 1425.6 fmsl.

That the outlet elevation for Fish Lake, Aurora County be
set at 1425.1 fmsl and that Vested Water Right Claim No.
800-3 be amended to establish the outlet elevation at 1425.1
fmsl.

That Vested Water Right Claim No. 800-3 be amended to correct
the amount of water claimed from 1800 acre feet annually to
"sufficient water to fill Fish Lake annually to the outlet
elevation of 1425.1 fmsl".

That Vested Water Right Claim No. 800-3 be amended with the
qualification that No. 800-3 is subject to installation of a
congrete outlet structure at elevation 1425.1 fmsl.

J

n Hatch, Chief Engineer

DWNH, Division of Water Rights
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¥ and the School Faculty for B
ving e the opportunlty to attong
Seuth Dukota Glrels State. 1t Ia
truly A& wonderful  experlence
that [ wish every Junior zirl could
taka part in. Thanks azain?

Patricin Notan,

O mimmmee
ANNOUNCES ENGAGEMENT

Men. Helene Covhran announced
the enzagcment of her daughter
Jackle Waker to Mr, Edward Now.
clil ot Minneapolls., Minn, at a
luncheon held at the Tourint Cafe
Thursday, June 9. The wedding
date bax been net for August 2o,
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met to formulate plane for “¥un
Day™ at Plankinton, on June 12
featuring borse  racing, novelty
acts and oall riding.

One of the 14 events Ix a combl-
nutlon horne, Licycle and (ool ra-
¢c. For the children will be & oo
wier scramble. catchers keepers:
sand other foot and novelty races.

The members of the club voted
o donate afl proceeds to the coun-
ty 4H club bulding fund,

Anyone {mcrested  In entering

Richards of Geaers, Ja.

any of the horwe racing events
should contact Mra. Roy Cuindoan.’
wecretary, or Leonurd Gerlach,’
vresident. -
The Grund [PPsrade, led by the

Visukinton High- School band will.;

start at main street »t 1:30 pm.
Anyone on a horse whl he admi-
ted to the grounds free.

'II‘I!I"A
4-H GROUP MAKES ODONATION
TO BUILDING FUND

At a meetine of the Aurorn $-48
teaders June 1. the group aéﬁam
10 dorate $150.00 to u fund
bulld a hog and sheep barn, The !
bullding te be located on the pre-}
sent grounds cast of the clty, m

Further bunineas of the group
incinded pians tor the forthcom-

ing “Share the Fun Festival® ta VWEiola De Jewn,  drs. Gertrude
be held July 21 at the E_:::ic.._

IBgh School.
Leoaders prexent at the meeting
were Mra. Rloy Guindon,

Pallbearers ¥erk; . Joba A
: Flo¥a < Cocmbhe m...mqm...w_n “ﬂ

.. Qembers ot ithe ‘quirtet, 4 r
Hisrts, 1..-:%58&5... Walter

Mra. | musiler of ‘Barnsville, &ftnnti

MRS. PHYLLIS DEJEAN

Funeral xervices were heid June
3, 1853 at 2:00 p. m. at the (Preaby-
terian Church ftor Mex m Phyiils
De Jean. with Rev. J, &/
n charge. ’

Phyllis Richards De Jean wax
born Nov. 2{, 1331 at Hauplon,
lowa, daugbter of Willam - I
and Sarah Richards. In 1905 she
moved with her famlly ‘fram the
varm 40 ltamrion where she av.
ed gotll her marriage on June ..
1315 to Richard Plerre De Jean,
at which time she came to Plar.
kinton. South Dakota where ahe
lived unti! her death. Two daugh-
ters were bora 1o .that majon, Vin
ginla and Ruth “(Mra. O, W,
Jobuson) of Detroltj Michigun.

Mrs. De Joan passed away Tuen
day, June 7, 1865 vat . Mitchelt,
South Dakota. 8he was proceded
in death by her mother, fatber,
sister Hessle und brother Harvey.

Nrs. De Jean &8 survived by
her husband, two daughters, Iwo
Rrandsons and sisters: Mrs. A
fce Sheppard, Hampton, Ia.; 3ra,
Edith Thorpe, Plagkinton: Mrs
Lillan  Rick, Plankinton; Mrs.
Ruth Lake, Long Besch, Califor
nia: Mrs, Gertrude -Hobbdle, Itamp.
ton la.: and one brother,: J, s}

Nra, De Jean was & member of
the Presbyterisn Church and the
Order of the Eastern .Star. o)
which abe was. a-Pasi Alatro

DR I i

T. Gerbard, Maurice
Gelen Kelsey,: .- - =
fues o b ol

Payuter. snd

Nelaon and  Galen Kelsoy sank
“Have Thive Own Way, Lord™
and YAtide WKh Me”, sccompa.
nled by Tom' Anddrst.*'’ ¢

lnternient ‘ waai {n the: Plankin.
ton _noh.o.e.n with Anderson Fu-
nel :

el fome InSheves Yyriy
Relatives from out of town az-
tonding the sarvices l.oJ Mr.
and -AMra. O. W,,Johnsop{ tine

Hobble, Hampton. Ia, Mra, D, k.
Manael D:..Jna.s U.:..Rv. nmw:.:.o-.
valls. Rev. and Mra. 0. H. Buca-

The. Department of Game. Fish
and Parks removed 3% A pounds,
lof byllheads frum Fisi, lake in

a selning opecation  lam  week.
There was » xuvod  xhowinz: of
walleyo plke from 2 1o & I,

aud northern pike were ax hizh
a3 6 1o 7 lbs Blue Giks were of
rvod size and a few perch shuwed
g,

-0

Tratning School Gets
New Superintendent

O, L. thngel, tor the past  five
yearn school  auperintendent st
{tath, K%, was natned Saturday
1o be superintendent of the state
traintng school at Plankinton by
the board of charitics and corree
tlons meeting here Sagurday. He
will recelve $1R00, her year plus
full maintenmnce.

Mr. Engel haa an M. A, degree
trom Greeley, Crla. teachers col-
tege, :

1o 7 Canary, Superior, Wit as
rlate director of patule at a sa-
lnry of $6.000, anuually,

X O

Band Concert
Satarday, S:9% poom. weather

permitting.
Band Rehearsal
8 Friday 7:00 p. m. musle ve

hearsal. Everyone golng to Aber
deen be there.

R R
) o

Card Of Thanks

our deep

We wish to cxpress
gratitude to all oue friendn  for
thelr Laithfuluexs fn  our recent
bareavement: f{or your tributes to
our muther's memory and  your
countiess acts of kindness.

Mr, and Mex. AMred Erickson
and fawily

Parana AMalnts

The board atso picked Arthur | Fogredoade ety QS
-~ ¢ e *®e ¢ A

Viecination Clinie -

The  pultotayiius  vacelme for
Aurvra County bas arrived aad a
frev vacowmation  clinle wiil be
held Tuenday, June 2.

This tacine (8 to be used free
on thise children who were In
the 1irst and second xrades this
Pt vear, 1954,

No shiid will he vaccioated witd-
out written requemt from the Da-
rent~. and those parents . .who
haswe nct already signed taust e
company thels childrea: -

The vaccination clinfe will be
held Tueerday mnwrning, June 2.4
S Vo e 12:00 lo the VFWC
Hall in Plankimon, 8. D.° east
sde W Main Street. U

This i for all of Aurora Coune
i¥'s 1 and 3nd graders, 1934,
s ,.; se o d clinte will be held In
uly, '

C. Vo e

———————
LONGTIME RESIDENT PASSES

Men Mary Heintz, 335, a resid:
ent «of Palatine Townaship for 58S
yearn, died June 16 at her howme,
Funeral service arrangements po!
complete, Lt

XIS DN h

Miss Naney Auld. dausbiter of

inton, . beoame the bride W Huw.
ard. Konechne, son of Mr. and
Mrs. Paul Kouechue., Rimba'l, {n
a double ring ceremony at N
John's Qatholic.Church, Plankin
ton, .Saturday moraiog, Jine Llth.

The bride wore a waitz:lewgth
rown of Chantilly lace and
pet over satin. The fitied baalice
wasn nmde with a scoop neckiine
and long - tapered wleevew. Her
chapel -vell was secured to a2 Ju
Het cap trimumed with seed pearis,
She carried a bouquet of red roxe
buds. Ier only jewelry wax a
string ot pearls, & gift trom the
Froom.
. Mias Patty Krell.  Ulaubinton,
as maid of honor, war attired in
a walts, leagth gowan of blue ne:
over blue satin with wmatching
otole wad head band. She careled
a Colonda) bouquet,

feonard McGregor of Kimball
verved the Uridegroom as  his
best man. Guests were xeated by
Wayne Cabili aud Raymond Ko
nechne.

Ave Marfa was sunz by Missea
Jackiq Baker and Ruth Ann Koed-

ter. Miss Daker aleo sang  On
This' Day O Leautitul  Mather”.
Accompanist at the organ  was

DonaldvKrell. - -

A recoplian, was - held at St
Jobn's llan ﬂw.::-.lg the ceremo-

ap, N 40

.| .-.The nowlywsds leit on a honey

-y e st oot -grip to  Colorada. ' After

; &
All boys. interested - in basedall
(ait ages) report to: Falrgroands |
Park for regiatration aed pract!
Thursday (today) at_2:00 pl .’
- R TR NS s 2 £
./.»:5.:8.:2..3:393..,..8

tary. 17 mertinge, 51.00: Joo Vias-
man. painiing and cl ﬂﬁ
3: leonard Jownson. 1adot'on was
ter pump. 12.30: Dakota Seed Cu.
Rrane seed, 33.23: Hans’ Kautaon,
Gigxinz, 8.00: MNarry, Kreil, hews
%nz snow, 6.00: W. G Pignter]
parts xnd laying vewer snd lator,
76.60. (dtizens Telephone Co.
service, 13.30: f. R. Hiatt, Jus-
fce Feea and Printing, 36.07; Ci
ty of Plankinion, -woop,.whwmuﬂb:
98; Anderst Store, broom and [
salt. 3.35: Goehrings, ‘Wted ' Fire:

f§une, 2 ahey, will be al bome on

g

a farm near 7._:?-:...

o, 1eats” .:.WN, L

on

oo ad ..-6..4.4{,,. a0

o ————— TS
BIwW oper c oo -
w6 M QGAL

e
. e

© The anuual meeting ol the Plac-
Mujon Cooperntive Elevator: Co.
.’-w#.:?-a 2:00.p mi. Saturday
at the .City Hall
7* Jerry Furchner’has accépted a
position fn the Engineering Dept.
ot'John Deete and Co. in Moline,
{U. for the Summer. ’
.“For aerfal spraylng sece Block-
er Atrial Spraying Co. -~ Geo.
Witl, Plaakinton or Russ Service
Btatlon, White Lake. KilH inzects,
worms and weeds now. adv.Jl8
A group of =0 (rlends of Mr.

menr Helmets, 3650: 7 - City

i)

and Mrs. Howdy Barrows gather-
—nd at: ek faba rnatew tnh

Mr. and Mrs. Donald Auld. Plank.

WEDDING ANNIVERSARY - 1irs -

Mr. and Mm. P....R.N;Ao._l....nv._
rerved their Golden Wedding. Aw; -
uiversary Sunday Jun® {1,988« .

Open howse wax bhetd trom 1:09
to 100 in the - terpoon  The
table was dweoiuted by a beawtd-
ful four-tierwd ' wedding cale ba-
ked wnd devurated by M Broe .
ma Fraser .

The gurds  were neeved oo
cream. coffee wnd weddine coke.

A five wk dicner wasr <er
ved to the vediate family oaq
A fow clone trlends by the WROS
A the Methowtist Church.

Mewlwrex of the Pamlly | atteud- :
ing were Mr. and Nvs. LK Wel |
E B, Tuxars.,

ler, Mr. and Mea,
A 1a. Mr. and Mew, Don -
noacd family, Correciion-.
ville, L. Mr. and Mew, J. D Reld:
Ing and family. Portsmouth. Va. .
Mr. and Mes, Tom Davis and fa.

mily. Tuoman, Arizona, and 3fr.

and Mre, Tex Weller and famiy

of Plankinton - B
Othor puesin were [lev.  anad

Mrs. Harry Clark of Mtechell, Rey,
and Mrs, ¢ Hammeriee, Mrs.
Emma Fraser and Wlma of o
In, Mr. and Meso {dale Fraser and
Reucls, Mins Pauline Wulf,
Mr. aod Mra. bick Jones, Mr. Ev.
on laesly and Josephine. all of
Plankinton. X

The openiar preyer. wasfh said -
bty Rev. Hammerlee, who sang- 4
mlo “Pot On Your Qld Qrey, Bon-
net. which wan requested by’ Mra.
Weller's siwer, Mrs.~FEifie’, Mhf
ard of Conrad, {aiddrs.  Minard

who ls 23 years of age . wis dot"*

A

ahle to sttend. -

. NN Ediie ater
Mrx, Florence Payne! in/ -4
poem for the ootaslon .4 X! O
,(.ﬂu.\v,

read by KarenfBeling, -oua.;
tha grasdcbiidren.: ™. At

Another poem ' “Rosd of ‘Long .-
are™ was read by Russell Weller.

Immediately following 4he- din- .
ner open house was again held ac
the Weller residence from 7:00 .
to 9:00. Cluse to 160 guests were .
received during  the sfternnon
wiwd ovening. o Ea

oie

Mr. xnd Mre, Weller are - :ploa. "L -
ecers of Aurora County. Mr.:\Wels - -

Jer sturted Wix. Dbusiness career

at the age of ten as delivery boy

for Fred White. He has been in
businean here {n Plankinton for °

ecloxe to 45 years. &

v

Mr. and Mrs. Weller were the
recipienks of° many lovely cards’
and nﬁnl.“. N

PSR —

v~
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7.8 NINUTE SERIES {TOPOGRAPHIZ)
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PLANKINTON QUADRANOLE
SOUTH DAKOTA-AURORA CO.
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WOODY PLANTS

More attention by foresters in South Dakota has been given to the effects
of drought  on woody plants than to the effects of too much water. This
seems very reasonable when comparing the less critical need for trees on
waterlogged soils with the need for trees on the windswept, droughty
uplands.

There are wet soils, often around manmade structures, where for aesthetic,
recreational or wildlife habitat purposes it would be very advantageous
to introduce trees or shrubs. For this reason a better understanding of
the effects of flooding on woody plants will be of some practical value
to conservationists and land managers in South Dakota.

As with herbaceous plants it is known that some woody plants tolerate
longer periods of flooding than do others. For example, hardwoods
(deciduous) species generally show greater tolerance than do the coni-
fers. It is considered very probable that differences in tolerance may
also occur within a species, due to genetic variation which has occurred
over a considerable period of time. However, the guide developed in this
paper will be confined to pointing out differences in tolerance between
species.

It is equally important that other factors affecting tolerance of woody
plants to flooding be considered. Some of these factors may be quite
variable and difficult to predict but effects from all these factors
must be anticipated.

1. Time of flooding:

Flooding is only critical when it occurs during the growing season,
unless the flooding causes severe erosion or deposition. Studies
have shown this to be true both for seedlings and mature trees. For
example, McAlpine (1961) reported that seedlings of tuliptree
(Liriodendron tulipifera) withstood dormant season flooding very
well, but died after four days' flooding in May and after three -ays!'
flooding in June.

2. Duration of flooding:

The duration of flooding becomes critical when flooding occurs during
the growing season. Studies on several reservoirs show that even the
more tolerant species generally can withstand repeated flooding for
only 10 to L5 percent of the growing season. Gill (197) states that
year-round root inundation can be tolerated in isolated years. The
period over which flooding can occur without it resulting in critical
injury is a common criteria for describing tolerance of species.



3. Depth of flooding:

Possibility of injury of woody species increases as depth of flooding
progresses from soil saturation, to partial inundation, to complete
inundation. Most injury is caused by saturation of the rooting zone
with water. When this occurs oxygen is excluded from the root system,
there may be a buildup of carbon dioxide and there may be adverse
effects from toxic by-products of decomposition. As the water level
rises to submerge the plant other essential functions are affected

by reduced light intensity and interference with stomatal functions.
The study by Hall and Smith (1955) points out that when two flood
tolerant species occurring side by side are flooded the taller of

the two species may survive if the top of the taller plant projects
above the water.

L. Type of floodwater:

Moving water is generally less injurious than is stagnant water,
because of the better oxygen distribution in the moving water,
Water temperature is also a factor and as water temperature rises
the danger of injury increases..

5. Age and size of plants:

Size and, in this context, age are factors in that the shorter the
plant the more apt it is to be completely inundated. Gill (1970)
suggests that mature, vigorous individuals suffer less flooding
damage than do either seedlings or overmature specimens of the same
species.

6. Soils factors:-

In general woody plants tolerate more flooding if growing on sandy
soils than they do on clays. The effects of poor soil aeration are
more acute on heavy soils. Because of better permeability and
drainage the soil saturation effect, after flooding, is not as
enduring on sandy sites. Also, plants growing on sandy soils have
a much branched and well developed root system.

The differences in flooding tolerance between species have been surveyed
on several flooded reservoirs. One such survey, involving many species
that grow in South Dakota, was reported by Hall and Smith (1955). This
study was conducted from September 1, 1944 to July 1, 1952 on the West
Sandy diking and dewatering project located in Henry County, Tennessee.
Tolerance was measured by correlating survival with the percent of time
flooded during all of the growing seasons. The results for woody

plants that grow in South Dakota, or neighboring states, are shown in
Figure 1.



Figure 1. Tolerance of Woody Plants to Repeated Annual Flooding
(Hall & Smith 1955) Dewatering Project in Tennessee.

Percent of time flooded dﬁx'ing growing seasons
(April 1 to Oct. 1 for period of seven years)

Tree Species*: 0% . 10% 20% 30% 10% 50% 0%

(Salix nigra) l ’

BUttonbush ( LA NB) . | SRRSO -
(Cephalanthus occidentali s) l

Ash
(Fraxinus sp.)

Eastern cottom:cood -
(Populus deltoides)

Hawthorn T -
(Crataegus sp.)

Honeylocust Vg |
(Gleditsia triacanthos)

American elm B RS TRERR
(Ulmus amerdicana)

Hackberry ; .
(Celtis sp.)

Sycamore (IA, NB)
(Platanus occidentalis)

Catalpa (Intro. & persisting) SRR
(Catalpa sp.)

(Carya sp.)

-
..... -

Shagbark hickories (IA, NB) T
B

Eastern redcedar T
(Juniperus virginiana) I

Hophornbeam ‘
(Ostrya virginiana)

Black cherry (IA, MN, NB, ND) ECiolsil T EiS L : ' (i
(Prunus serotina) - Healthy Sickly Dead

*¥Species shown are native in South Dakota or surrounding states as
indicated.

29



Table 1. Mortality of Trees When Flooded in Spring of 1973 (Harris 1975)
Flood Pools of Lakes near Tulsa, Oklahoma

Condition of Trees
After Flooding

Keystone Lake Oologah Lake
Flooded 73-83 days Flooded 67-92 days
Alive |Deaa |URdeT Alive | Deaa | Upder

Stress Stress

Tree species: -
Willow sp.
(Salix sp.)

Cottonwood

(Populus deltoides)

Boxelder
(Acer negundo)

Green ash

(Fraxinus pennsylvanica)

Silver maple -
(Acer saccharinum)

American elm
(Ulmus americana)

Hackberry

(Celtis occidentalis)

Mul berry
(Morus rubra)

Hawthorn sp.
(Crataegus sp.)

Catalpa
(Catalpa speciosa)

Redcedar

(Juniperus virginiana)

Honeylocust

(Gleditsia trianthos)

Black locust

(Robinia pseudoacag:ia)

100% 0% 0%

100 0 0
99 1 0
99 1 0
98 2 0
95 5 0
9L 9 0
66 22 12

69 18 13

L5 55 0

— — ——

0 95 5

100% 0% o%

98 0] 2
97 3
L 2 -

66 2 13
6L 13 26

&0 5 15

L3 55 2
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Another study, by Harris (1975), was made following a 1973 spring flood
of flood pools behind two structures put in by the U. S. Army Corps of
Engineers in the mid-1960s. These flood pools, both near Tulsa,
Oklahoma, were flooded for the first time in 1973. Flooding started in
early spring and water in the lakes returned to normal level by the
middle of June. Mortality of trees was determined from normal lake
level to a height 10 feet above normal lake level. At Keystone Lake
the duration of flooding was 73 days at the 10-foot level and water
receded to normal pool level in 87+ days. At Oologah Lake the duration
of flooding was 67 days at the 10-foot level and water receded to normal
pool level in 92+ days. The mortality, as determined for species of
trees that grow in South Dakota, is shown in Table 1. '

A guide to flood tolerance of woody plants can also be developed by
observing plant distribution on flood plains and around the lakes and
marshes in South Dakota. For example, the dead snags of both young
and mature trees behind the Missouri River dams testify to the fact
that total submergence for several years is fatal. With a knowledge
of flood plain species, and observation of the habitat in which they
grow, a flood tolerance grouping, shown in Table 2, has been developed.

Table 2. Natural Occurrence of Woody Plants on South Dakota Flood ®lains

1. Flooding is most frequent and of very long duration:

a) Shrubs that grow along streams, lakes and marshes or in wet

meadows.,
Sandbar willow Salix exigua
Bog willow Salix candida
Diamond willow Salix rigid-:
Meadow willow Salix peticlaris
Indigobush Amorpha frui-.icosa

b) Occurring where wetness is slightly less t:.an (a) are tree
willows and woody vines.

Peachleaf willow Salix amygcaloides
Riverbank grape Vitis riparia
Poisonivy Toxicodendron rydbergii

Virginia creeper Parthenocissus quinguefoliz



Flooding is less frequent and of shorter duration -
duration may still be classified as very long (more than

one month) :

a) Occurring on sandy soils that may have a high water table.

Eastern cottonwood
Redosier dogwood

Populus deltoides
Cornus stolonifera

b) Occurring on less sandy soils which do not have such a

high water table.

Boxelder
Green ash
Pricklyash
Wild rose
Gooseberry
Bittersweet

Acer negundo

Fraxinus pennsylvanica
Zanthoxylum americanum
Rosa arkansana

Ribes missouriense
Celastrus scandens

¢) Introduced species that tolerate this degree of flooding.

White poplar
Lombardy poplar

Populus alba
Populus nigra

Flooding is occasional and duration is for a long period.

a) Occurring on moderately well drained flood plains.

American elm
Slippery elm
Hackberry
American plum

Ulmus amerdicana
Ulmus rubra

Celtis occidentalis
Prunus americana

b) Introduced species that tolerate this degree of flooding.

Russianolive

Elaeagnus angustifolia

Broad flood plains that are occasionally flooded for long
periods (7 days to 1 month) but where soils are richer,
more mature, and better drained.

Honeylocust

Rlack walnut
Kentucky coffeetree
Silver maple
American linden

Gleditsia triacanthos
Juglans nigra
Gymnocladus dioica
Acer saccharinum
Tilia americana

b e



5. Species which in eastern South Dakota are more apt to occur
on steeper slopes and sides of ravines but further west may
occur on flood plains.

Bur oak A Quercus macrocarpa

Eastern redcedar Juniperus virginiana
Buffaloberry Shepherdia argentea
Western snowberry Symphoricarpos occidentalis
Smooth sumac Rhus glabra

Using the data shown in Figure 1 and Table 1 and the observations
presented in Table 2 as guidelines, it should be possible to
select species that will tolerate predicted amounts of flooding.
This will be of value when planning tree and shrub plantings made
for aesthetic, recreational or wildlife habitat purposes in flood
plain or flood pool areas..
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Photo No. 3

Photo lo. 4

Beach Scarp at elevation 1426.9, SE%NE%NE%SW% Section 16,
T103N R63H

Beach scarp at elevation 1427.3, NWZIELSHESE: Section 16,
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Photo ilo. 5 Beach Scarp at elevation 1426.6, MNWLNELSELSHY Section 16,
TI03N RE3W
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Photo No. 7 Boulder 1ine at elevation 1425.6 ft ms1, HWLNELSWLSE

Section 16, T103N R63W

Photo ilo. 8 Boulder line at elevation 1425.9 ft ms1, SWLSELS
Section 16 T103N R63W

B

et

W



_Photo Ho. & Change in slope at boulder-cobble pavement contact at .
elevation 1425.6 ft ms1, NW4SE%LSKLNZ% Section 16, T103N R63W

Photo llo. 10 Three 3 foot diameter boulders at elevation 1425.3 Tt msl,
‘ NW.:SELSULNEY: Section 16, T103N, RO3W
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Dead trees at elevation 1425.2 ft msl, NELZNWLNWLSWY
Section 15, T103N R63W
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Section 16 T103H R63SW
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_Photo No. 15 Live 22 year old 2.0 foot diameter Cottonwood tree at
elevation 1425.5 ft msi, NE:NELSW4SE% Section 16 T103N R63W

Photo No. 16 Live 39 year old 2.2 foot diameter Cottonwood tree at )
elevation 1426.0 T2 msi SWIELIELSEL Section 16 T103N RE

34



-

Photo Ho. 17 Live 1.1 foot diameter tr
SWLILENELSWY, Section 16,

ee at elevation 1426.0 ft msi, .
T103N R63W

Photo {lo. 18 Live 1.6 foot diametar
elevation 1425.6 Tt #si

30 year old Cottonwood tree at

HELNESIENE: Section 16, T103H R63Y



Photo No. 19 Live 3.2 foot diameter 39+ year old Cottonwood tree at
elevation 1425.6 ft msl, NW4NE%SW4SEY% Section 16 T103N R63W



ADDENDUM TO FISH LAKE, AURORA COUNTY, OHWM REPORT
November 3, 1988

On October 12, 1988, Tom Brandner and David Brown, Division
Engineers, made a supplemental field investigation of the Fish
Lake outlet area. The purpose of the supplemental investigation
was to determine the elevation of the natural outlet for Fish Lake
by coring the soil in the outlet areas.

The current man-made outlet for Fish Lake is an earthen embankment
constructed in the fall of 1954/winter of 1955. The crest
elevation of the current outlet is 1427.2 fmsl.

The field investigation assumed that the natural outlet area is
located where the existing man-made outlet is. Intuitively, this
appears to be a reasonable assumption because it is likely that
the earthen embankment was constructed over the lowest point
between Fish Lake and the adjacent slough.

A manually powered soil auger was used to obtain soil samples in
the outlet area. Two, 5 feet deep, three inch diameter holes,
spaced 15 feet apart were dug in the outlet area. Both of the
soil cores showed the following soil profile.

Soil Depth Soil
(feet) Description
0 - 2 Black to gray silty clay, moist, moderately hard,

organic; gray silty clay, friable and carbonaceous
in the lower 1/3 of the section.

2 -4 172 Gray sandy loam, friable and carbonaceous at upper
boundary; moderate to coarse sand, wet, clean,
moderately well sorted (visually classified).

4 1/2 - 5 Moderate to coarse sand, wet, clean, moderately
well sorted; gray loam, bedrock (glacial till).

Both of the soil cores showed a moderately well sorted clean sand
layer below the existing outlet between elevations 1422.B7and 1425.
fmsl (+ 0.2 feet). The sand layer is clean and moderately well
sorted which indicates substantial lacustrine (lake) and/or

glacial energy was available in the depositional environment of

the sand layer. In other words, the sand layer appears to be a
result of lake water wave action and/or from glacial melt water
when the lake was formed.

It is not known how the man-made earthen embankment was
constructed. Specifically, it is not known if any excavation took
place in the outlet area prior to contruction of the ecarthen
embankment.



The top of the sand layer is approximately 0.5 feet below the
recommended Ordinary High Water Mark (OHWM) (see OHWM report for
Fish Lake, Aurora County, 1988). ‘Based upon previous OHWM
investigations (Division Files) where the lake outlet is used on a
relatively frequent (geologic time frame) basis, one would expect
the OHWM to be located approximately 0.5 feet above the lake
outlet.

Conclusions

1. A2 -2 1/2 feet thick moderately well sorted clean sand layer
exists at elevation 1422.7 - 1425.2 fmsl {(+ 0.2 feet).

2. The recommended OHWM for Fish Lake, Aurora County is at
elevation 1425.6 fmsl and the recommended outlet elevation for
Fish Lake is at elevation 1425.1 fmsl.

”

David S. Browniﬁ{ \(ag
Natural Resources Engineer
DWNR, Water Rights Division
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REPORT ON VESTED WATER RIGHT CLAIM
No. 5256-3
January 13, 1989

On December 7, 1989, the Ordinary High Water Mark for Fish Lake,
Aurora County was established (at elevation = 1425.6 feet mean
sea level (fmsl)) by the Water Management Board. Establishing
the outlet elevation for Fish Lake was deferred until the South
Dakota Department of Game, Fish and Parks submitted a Vested
Water Right Claim for the existing outlet.

Fish Lake is located in Sections 15 and 16, T103N, R62W in Aurora
county. Fish Lake has a surface area of approximately 190 acres,
a maximum depth of 5 feet, and a maximum storage capacity of
approximately 1000 acre feet. Creeks draining into the lake are
ephemeral and generally flow only during late winter and spring
of wet years as a result of snowmelt and later in spring and
summer as a result of intense thunderstorms (Hamilton, 1985).

Vested Water Right Application No. 5256-3 claims sufficient
runoff water annually to fill Fish Lake from the outlet elevation
existing prior to 1954 (elevation 1425.1 fmsl), to the present
outlet (elevation 1427.2 fmsl) with a claimed priority date of
August 25, 1954. Natural runoff into Fish Lake can be
supplemented by use of a diversion dam and ditch located in the
NE 1/4 NE 1/4 of Section 29, and on the section line Right-of-Way
between Sections 28 and 29, and Sections 20 and 21, all in T103N,
R63W. Natural runoff and diverted runoff is used for:
recreational purposes, provide habitat for wildlife and livestock
purposes.

Location Notice (dated August 25, 1954) No. 6051-3 indicates that
the diversion dam was constructed by the Department of Game, Fish
and Parks (see Appendix I). Location Notice No. 6051-3 claims
200 acres feet of water annually for a dam across a dry draw in
NE 1/4 NE 1/4 of Section 29, T103N, R63N and construction of
ditches and flumes for the purpose of directing flood waters from
the dam for irrigation and livestock purposes.

Newspaper records (see Appendix II) indicate that a dam was
constructed prior to March 31, 1955. The "dam" in the newspaper
article appears to reference a dam constructed in the outlet of
Fish Lake.

It is reported that the earthen "dam" was lowered to an unknown
elevation in an attempt to alleviate flooding around Fish Lake
during the early 1960’s (Heismeyer, 1988). The present elevation
of the earthen "dam" crest located in the NW 1/4 SE 1/4 NE 1/4 SE
1/4 of Section 16, T103N, R63W is 1427.2 fmsl (Brown, 1988). The
natural outlet for Fish Lake prior to construction of the "dam"
is believed to be at elevation 1425.1 fmsl (see Appendix III).
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SDCL 46-1-9 (1) & (13) defines a "Vested Right" as:

(1) The right of a riparian owner to continue to use water
actually applied to any beneficial use on March 2, 1955, or
within three years immediately prior to that date to the
extent of the existing beneficial use made of the water.

(3) The right of a riparian owner to take and use water for
beneficial purposes if the riparian owner was engaged in the
construction of works for the actual application of water to
a beneficial use on March 2, 1955, provided the works were
completed and water was applied to use within a reasonable
time thereafter.

Conclusions

1. Vested Water Right Claim No. 5256-3 is a valid claim. A
August 25, 1954 priority date can be claimed for the

diversion dam, diversion canal and existing outlet elevation
(1427.2 fmsl).

2. Prior to 1954, the outlet elevation for Fish Lake is
believed to have been at elevation 1425.1 fsml.

3. Natural runoff and diverted runoff is used for:
recreational purposes, to provide habitat for wildlife and
livestock purposes.

DAVID S BROWN
Natural Resources Engineer

Bibiolography

Brown, David S. Ordinary High Water Mark Investigation, Fish
Lake, Aurora County, South Dakota Department of Water and
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Hamilton, Louis, J., Water Resources of Aurora and Jerauld
Counties, South Dakota, U.S. Geological Survey, Water-
Resources Investigations Report 84-4030, 1985.

Heismeyer, Gerald L., Personal Communication, South Dakota
Department of Game, Fish and Parks, Aurora County Conservation
Officer, April 29, 1988.



.GEOLOGICAL SURVEY,
4 s

= TS
::: G‘

' A% M.

. \ . whor] (O

= 39 RN ~
. /\4 \

RS Outlet _ =2 ,
Nk -Elevat1or1: 1427.2 fms1 / -~ s 1

A : " S 7
N R T AN
== =

i Note: Hachures (/// ) denote

land owned by the State of
South Dakota

‘ './; ~ "‘-,( . T‘_?:v : N : .
o | T e N A NS VN DS W
i, b . . _ | S/ > @ MV A TN NS

‘ %'(——-D'IVGY‘S'IOD Canal e ‘ /éﬁ:———%* o ,;J/(« N ‘}--i;t-\_
- BT GRS " SCALE 1:24 000 , Nt
/’: NLT\/\ "\__»_ ,‘kb - * 1000 0 1000 2000 3000 4000 5000 6000 7000 FEET = /J.«_};L"'
X N 1 5 0 1 KILOMETER i

o I
. Q:/ R
CONTOUR INTERVAL 5 FEET ),
Tt NATIONAL GEODETIC VERTICAL DATUM -OF 1929

= ¥

[Nofes




Appendix |

whaee (et offico §s .. ... Memwwm... ..ol ...“m.‘m“
-lm'ru;eapolumhuhmdhmw“.ﬁ-.-. . ——-

. BN L ieneenan oo, Towntp . BON. .. e QOF _sauw
granted . &8 ... under the provisime of Chagter €1 8123 GBI 1% hes Dowated ent
clalma the right mm & coriain dom acrem & @ry drow sltuated In Yhe ... -

R B e e

and hnuruodammmhr*bm“.ldhuhhmdmhm
mmaummumudmhuummunmmm-n—.-m
-lwumwhuhwmdm.~~~m

e T =)

From e .. POAAS. OF Givsion, Guo mwth %0 W Seotlen cwmw fo T e

1f e projeot g

m“ﬂmWﬁ*ud.ﬂﬂho“d.-.. (]
Kaid locetion was mede en Whe .......... 8. ... &gt ..‘”“,t Y
Witness my hacd and seal s ........... 08 veee Gopp of .......‘.?‘m..., ue B8 8

STATE OF SOUTH DAROTA, l“
County of ...

“ w we '}‘{°“ ~ ‘ L4 LT 1 YT Y P ey ‘ ‘-1 T TR . .
[ )
L "‘blon me.. ... ale.’. oo 8 Nutary Pulau unoomd b
winty o) Stqte aligennid, personally appesred . . D."./J IJ" .‘ " /

Sloace hrcan b, tee the brraon who axecuted the fvogulng 1wty i 10 grat
et

“ B A lyge 4 LY W
tisen and primees therein et fort),

Pand Lot ot L e, the v a0 bLte e a oy,




2t ) .aar PAIRRLROY  ¥RR “ISRpapE
T ncd_a i-—t:n ‘" _.::.5 RLCN

TV pawpug® © swpd (wdopal ® e

Y a9y ‘32
éw hﬂm {0 nvuom_u.“nﬂdﬁu.-_h o) Jo|~TPID POTIMYL ‘sedases e 3¥

wopwad .Yy 4Q- vua..qt!ns.!!s neaxitoga

waegt
»} =¢

T e e ogir o) 00z
S21X003 ¥ 334400 3343
24vD 1SAOL
..,.—. D1UAY CAYQINL
‘nn.uz‘.n:n. ) u.z<u.>...n, .

AN

uzﬂ.ﬁmﬁmu

cl.'l'lll

{entuy &q) Jo) Os{w puv
./ (0O -SDOLIRA - 672 plva

5:..;. ¥y
o i 4h
J pue piy ‘A ‘) Uq ‘Lxauehg
1 K OCHIC sndaq A Y MK &q
Fane fem L uopivD) eqL R1,.

ps..._.asm U1 83618 IR bue
AR, 1 4

" {uevey. pun gﬂb:ﬁ.ﬂ..}sz :

.Enw Lot

» .:.. .eoa.vn !...:!.v ang om
1% nem  gNwa 1RNT SV PORJOA
3§ MNgw  uNUoe]d 01 plaowt

sqy 4n 3 puv Lrenod) wostawq
o1 praow Laqy Prer vl wiwal of
10§ AUV JWINS ¥ .8IVORQ 07 K)
‘AN, SISRNPINM® WOMISpURD 8 W)

Fupsy spga peacsiigag pas eer
weQ wljesg MG _wiba 0O[N ST
0 ,v..-.“ *rvioreg ™ -a 3,:3,

an. a2 e Awd oq1 Jo op

- it
- ,.gsv v-. 9‘1 :—.’ .lh-_a awise
MY W) WUPIYS, I0q sAwRd  YSHIINR}
179 ; PUBD} [UAYO;. WAPIIY . BIWRIYY
"Iy JO} qAHYn

a)  puw VospIwgIY Lioapy pae
e YT CER{ijIe] ST AT 0

J

o, oa savad o’ uo s. [ k1
pwe Lrmap

pareq s} Cighaaled |
“{avtely 93!:’ Ay d!:t’ .hi-a

- piiip oga - -o.v:au:.ua-r.?.

0 NN emarTng Y ©St D n
V. %ioq Ten BOWRIVGIY XwRAd

93 g ?26552... "o

Fpvsne . =aﬂ.=d < WOORRE
..-3- 57?42- SuS»a.!._
k Tmiweette ,

‘ s’ Y,

£3Q) §til - B -penmo Leqr wimf,

s etpagss 2y
BOQITW Xutesont

r} #2130 sty qita ses wpen @ .3

UAIOIAL - QiiA tucieNp qealy a
Jaosganu..ozﬂo...,«o

Ivia2 $RAN) SNOJINA )0 GOIVIDID;
0] USAIT STA DUB ‘alles] s vak
Y| JO  §IAOIZ  DIl0{ad UAOYS
o $qOdEf I e10q SIIUAL

g W .sooar.:: ¥ 1v Jeen¥ “vum

*fepranqy, z0u0y}.

-3 |91 N0 woswX 0 “peaiiry “eey):
# J-REALIK oQ) JO juaFe 1q¥ias; pudl

383u3sswd  ©WOISAIp . “¥qodwp .. L,

- ]aamqaey

DAL 07 SIRa TuOmMTIGA O]
pasows. Loy ‘posT .niﬂuiu s wo,.

@40] OAY

Tt WA " vopdun

¢ pue “eapI ®

w o1v s Lvrfe

anny o v vos:etf— We Lyea
00 S{IWqOIIN [N}APUCH WYY NE

‘ SHILEIS AVC 3IHL

o o
) . feanaed

232012011

43398%518!8» oy dawy
auﬁ.v 8. I8t tdy

.-uo:n:.vo ol exTY  OUUM
qdieyp ‘e pue Jos

powusz ©edq #¥q PINY "\ D XQ

‘udjed
wed 861 vAIw :o_: a0y suwid
Supyewr  AIv ‘dRisjved d{ysuaog
‘wied tyof “saj¢  pue ‘umnsegd
toprsnay s23uv3  Li1) BNy

uajopusn uey IVHIpY  CIIX

HINOW
3QVSNYD HIINVYI St ViYdyv

009
.wG 43 peig” ATURAY =3IV W e, .

AT gutd e panEd
oq ftim exjd wIdguUEN W) O
£020 ny saxw| x>0t 01 spESY{INg
t&nqb o1 Hupen Tupcs sy
oxw] usig Jo uonmindod pway
iR Oyl PINPs 01 Fuin¥ AT Y¥ig
¥ emen Ivy) sfes plEUoClILg

e inouns pappr
aqy | Lddar  sujcs Jupde Livag
UM “#O0P Jikw J3Iva aq1 Wep Oy
0 g0y ey) J0a0 pue 193 oW
oAl "YNIP uDRIsalp DIBIAMOY
Limou ey moa} diay My 0) enp
Ued B $) WY 1a4 w €] Isw]
4940 ¥3Y3UY 35 Un R) Aqe] ey

‘wdlw WL NP 13NUM 3O
weeds JToy, A1 1IN0 PITRM ERIND
U INY} Ox 1Ay JO Yi:0u $Ide)
Nng JA1EM  BY) 9204 WY dtus
PIOD BYY O3 Yawd f] AND KT RIIm
18] XY Ysii 1w w)Inp JO uoYy
211080003 Lamag Ajwpradsn ong,

?.q!_:..oa
<gjsom 0} »\.3-..!_....3 ‘suonens
<103 14313 3ujA0laAsp I3m ENIND
‘ucousalye Arpung  xs Ljawr xy

. €08 %91 U} AOQ Seam
.1959 cfnea 8L 9dulm PNwaly
24} SRA TUOLEITINTND AIND 3 IS

At RIQWUNPIS O spiom ey
up s¥upm jo  Fuglisns pus 108
.00Q ‘JVIRITAL CTULIALULING OIAY

9ds Jetho fuew 30
g ‘sNULL pue ¥
WoIep L3343 wpuasnO}

naw  $pAIPUNYY ayusos Lq
JT3U 9R) U] EXIND buE ‘ije ey uj
sXanp I Ay Augnjofpe spuwy
arnsd AT UO MNP JAtEM Uk

A four oy mxanp a3t sy uo xangy

*a0ywal? 100 J| 1e32N vT wtwm
vopwmndod yonp Tl I&Ly Y
00053 29 O3 paiw
1Wo4) ¥INDIUgIAY
Ag  Fopuuos sudpur,y
IIDAE  RIIQw  #IpRY IxE} VO
VOENTIINGS RIYP ¥ mee of jey)
cOIMIR DWUOQdN IINIITID UIpiEyy
men  0M00T M) TEM 30 — Ease
aX¥] Qeig  IM U} IR 000007
1030 8J3m 3ARY ATpImres ey

Q3LtmiINN
ATIVIILOVEHL — S$XONQ

5L umgy
S£3§ $} NS S . JuBnsaapy




Appendix 11

ADDENDUM TO FISH LAKE, AURORA COUNTY, OHWM REPORT
November 3, 1988

7

On October 12, 1988, Tom Brandner and David Brown, Division
Engineers, made a supplemental field investigation of the Fish.
Lake outlet area. The purpose of the supplemental investigation
was to determine the elevation of the natural outlet for Fish Lake
by coring the soil in the outlet area.

The current man-made outlet for Fish Lake is an earthen embankment
constructed in the fall of 1954/winter of 1955. The crest
elevation of the current outlet is 1427.2 fmsl.

The field investigation assumed that the natural outlet area is
located where the existing man-made outlet is. Intuitively, this
appears to be a reasonable assumption because it is likely that
the earthen embankment was constructed over the lowest point
between Fish Lake and the adjacent slough.

A manually powered soil auger was used to obtain soil samples in
the outlet area. Two, 5 feet deep, three inch diameter holes,
spaced 15 feet apart were dug in the outlet area. Both of the
soil cores showed the following soil profile.

~Soil Depth Soil
(feet) Description
0 - 2 Black to gray silty clay, moist, moderately hard,

organic; gray silty clay, friable and carbonaceous
in the lower 1/3 of the section.

2 -4 1/2 Gray sandy loam, friable and carbonaceous at upper
boundary; moderate to coarse sand, wet, clean,
moderately well sorted (visually classified).

4 1/2 - 5 Moderate to coarse sand, wet, clean, moderately
well sorted; gray loam, bedrock (glacial till).

Both of the soil cores showed a moderately well sorted clean sand
layer below the existing outlet between elevations 1422.87and 1425.2
fmsl (+ 0.2 feet). The sand layer is clean and moderately well
sorted which indicates substantial lacustrine (lake) and/or

glacial energy was available in the depositional environment of

the sand layer. In other words, the sand layer appears to be a
result of lake water wave action and/or from glacial melt water
when the lake was formed.

It is not known how the man-made earthen embankment was
constructed. Specifically, it is not known if any excavation took
place in the outlet area prior to contruction of the earthen
embankment.



The top of the sand layer is approximately 0.5 feet below the
recommended Ordinary High Water Mark (OHWM) (see OHWM report for
Fish Lake, Aurora County, 1988). Based upon previous OHWM
investigations (Division Files) where the lake outlet is used on a
relatively frequent (geologic time frame) basis, one would expect

the OHWM to be located approximately 0.5 feet above the lake
outlet. ‘-

Conclusions

1. A2 -2 1/2 feet thick moderately well sorted clean sand layer
exists at elevation 1422.7 - 1425.2 fmsl (+ 0.2 feet).

2. The recommended OHWM for Fish Lake, Aurora County is at
elevation 1425.6 fmsl and the recommended outlet elevation for
Fish Lake is at elevation 1425.1 fmsl.

~

David sS. Browni;g¢ﬁ£!g.ELauﬁ_—
ces Engineer

Natural Resour
DWNR, Water Rights Division

l
1




.Photo Ho. 1 Department of Game Fish and Parks diversion dam, NE4NEY
Section 29, TI103N R63W

. Photo No. 2 Earthen Outlet at elevation 1427.2 ft ms1, NWLSELUELSEX
‘ Section 16, T103N R63W



RECOMMENDATION OF CHIEF ENGINEER FOR VALIDATION OF VESTED WATER
RIGHT CLAIM NO. 5256-3, Department of Game, Fish and Parks

Pursuant to SDCL 46-2A-2, the following is the recommendation of
the Chief Engineer, Water Rights Division, Department of Water
and Natural Resources concerning Validation of Vested Water Right
Claim No. 5256-3, Department of Game, Fish & Parks, 445 East
Capitol, Pierre SD.

The Chief Engineer is recommending VALIDATION of Application No.
5256-3 and as follows:

1. For sufficient runoff water annually to fill Fish Lake,
Aurora County from the outlet elevation existing prior to
1954 (1425.1 fmsl) to elevation 1427.2 fms];

2. For a diversion dam located in the NE 1/4 NE 1/4 of Section
28, and a diversion ditch on the section line Right-of-way
between Sections 28 and 29, and Sections 20 and 21, all in
T103N R63W; and

3. That the applicable portions of Location Notice No. 6051-3
be incorporated into No. 5256-3 and that the abandoned
portions of Location Notice No. 6051-3 are cancelled;

because 1) water has been appropriated as described for
recreational purposes, wildlife habitat purposes and livestock
use with a priority date of August 25, 1954, 2) the use has been
developed without unlawful impairment of existing rights, 3) the
use is a beneficial use and 4) it is in the public interest with
the following qualifications to Validation:

1. Validation of No. 5256-~3 sets the outlet elevation for Fish
Lake at 1427.2 fsml.

2. That low flows as needed for downstream domestic use,
including livestock watering, and prior water rights must be
by-passed when the diversion dam is used to divert water to
Fish Lake.

3. That a concrete elevation reference marker be installed near
the Fish Lake outlet area.

See the attached report for additional information.

OHN HATCH, Chief Engineer
January 20, 1989




RECOMMENDATION OF CHIEF ENGINEER FOR VALIDATION OF VESTED WATER
RIGHT CLAIM NO. 800-3, Department of Game, Fish and Parks

Pursuant to SDCL 46-2A-2, the following is the recommendation of
the Chief Engineer, Water Rights Division, Department of Water
and Natural Resources concerning Validation of Vested Water Right

Claim No. 800-3, Department of Game, Fish & Parks, 445 East
Capitpl, Pierre SD.

The Chief Engineer is recommending VALIDATION of Claim No. 800-3
because 1) water has been appropriated as described for fish and
wildlife propagation and conservation and recreation purposes
with a priority date of November 2, 1889, 2) the use has been
developed without unlawful impairment of existing rights, 3) the

use is a beneficial use and 4) it is in the public interest with
the following qualification:

That Vested Water Right Claim No. 800-3 be amended to
correct the amount of water claimed from 1800 acre feet

annually to "sufficient water to fill Fish Lake annually to
elevation of 1425.1 fmsl".

See the attached report for additiongl information.

JOHN HATCH, Chief Engineer
January 20, 1989




y L\i i‘*‘ \ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

January 8, 1988
NOTICE

TO: Richard Beringson, Secretary
Department of Game, Fish and Parks
445 E Capitol
Pierre SD 57501
and Parties of Record

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

SUBJECT: Adoption of Findings of Fact, Conclusions of Law and
Final Decision ‘

This is to notify you that a Final Decision, including Findings
of Fact, Conclusions of Law were adopted by the Water Management
Board for deferral of Vested Water Right Claim No. 5256-3 and
recognized Vested Water Right Claim No. 800-3 which was
considered at the December 6-7, 1989 meeting.

A copy of the signed final Decision, Findings and Conclusion is
enclosed for the applicant. Copies will be furnished to anyone
else upon request. South Dakota Statutes provide that the
decision of the Board may be appealed to the Courts.



CERTIFICATION

I hereby certify that on January 8, 1990 I have personally
deposited with the U.S. Mail postage prepaid envelopes containing
a Notice on Adoption of Findings of Fact, Conclusions of Law and
Final Decision on Permit No. 5256-3 and 800-3 to those persons
listed on the Parties of Record sheet and the following:

Ron Koth, Department of Game, Fish and Parks, Anderson Bldg.
Susan Steele, Attorney, Box 577, Plankinton SD 57368

e Ltk

KAREN SCHLAAK
Senior Secretary

STATE OF SOUTH DAKOTA )
Ss

N’ N

COUNTY OF HUGHES
qo0
Sworn to, before me, this 7*" day of anu«r% 1989~

& j ) r ; j‘
OHN HATCH :%: otary Public

X NOTARY PURLIC 22—\ &
X @Eﬁbsoum DAKOxA@?

. My Commlssxon Exp res Apr 1, 1”93 ‘g~




John HNatch, Chief Engincer

Ylater Rights Divison, Foszs 3Building
523 K. Canitol

Pierre, S. Dak. 57501

Rich~rd Beringson, Secretary Dept.
Gare Fish & Parks

Wh5 73, Canitol

Pierre, S. Dalk. 57501

Ve the under sirned, hereby request a delay in the hearing set for
Tarch 1, 1937 to validate Garne, Fish & parks vested water right
annlication jo. 5255-3 to apvropriate water to fill Fish Lake to
elevation 1427.2. ‘e need wore tive to deternine the iupact on
naturzl dreinag:, roads, bridges, far: steds, private lands etc,

in Hozwer towasailn.

Honner Townsalwn

Tdterested varjies: Boarc of Sunerviczors
i::%wvgb/7éf u ,
4L%¢¢%4§@L /K;44¢é7¢4Aﬂtﬂﬂbté;q

RTI Br WA Pl Sper B Sy OK
597¢ 8
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y L\i uisi \ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

January 12, 1989

Hon Koth, Wildlife Biologist

SD Department of Game, Fish and Parks
445 E Capitol

Pierre SD 57501

Dear Ron:
This letter is in response to Game, Fish and Park’s vested right
claim application for Fish Lake. The following information needs

to be submitted to complete the application:

1) An Affidavit of Water Use form needs to be submitted with

the vested right claim. Enclosed is an Affidavit form for
your use.
2) The enclosed maps also need to be signed by someone

representing the applicant that prepares maps as part of
their duties.

The vested right claim can not be advertised for a hearing until

the application is complete. Please have the maps signed and the
Affidavit completed and return both as soon as possible. I have

also enclosed applications for nonirrigation uses for your use in
the future.

Please contact me if you have any questions.

Sincerely,

Ron Duvall
Natural Resources Engineer
605 773-3352

enc.

& LE.%?B%E
;@% \

1¥N9 1989

Scedht Lkt




A L\i n;&A \ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

January 23, 1989
NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT THE
NEWSPAPER RIGHT AWAY.

Ron Koth

Department of Game, Fish and Parks
445 E Capitol

Pierre SD 57501

Dear Mr. Koth:

‘Application No. 5256-3 for a vested water right claim has been examined and found to
comply with the South Dakota Water Laws and applicable rules. A notice of your claim has
been sent to the Publisher of the South Dakota Mail printed at Plankinton SD. For your
information, a copy of the notice, the recommendation of the Chief Engineer and a report
on the application are enclosed. Please review the notice and notify this office, if you
have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your notice of hearing
to validate a vested right and to arrange for payment. Early contact with the paper can
eliminate delays. The publisher has been instructed to publish your notice once each week
for two consecutive weeks with the last publication to occur twenty days before the board
meeting. We must receive Proof of Publication before the application can be considered by
the Water Management Board.

Sincerely,

Ron Duvall

Natural Resources Engineer
605 773-3352

enclosures

1RKY - {YRY

Swdtf Diakeies.




A L‘ \i -;&' %\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

January 23, 1989

South Dakota Mail
Box 367
Plankinton SD 57368

Dear Sir:

Enclosed is a Notice of Hearing to Validate Vested Right Application No. 5256-3 to be
published twice. Please publish the notice on or before February 2, 1983 with the second
publication 7 days later.

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make the
first publication. Please BILL the APPLICANT for the cost of publication. The APPLICANT
is the Department of Game, Fish and Parks, 445 E Capitol, Pierre SD 5§7501.

A copy of BOTH publications must be SENT to the WATER RIGHTS DIVISION. IMMEDIATELY return
the FIRST publication with the FIRST Transmittal form on the bottom of this page. The
first copy is needed to check the publication for errors so any corrections can be made

in the second publication. Publication errors can invalidate the public notice and cause
the applicant costly delays.

Please be sure the SECOND publication is returned IMMEDIATELY with the enclosed Proof of
Publication form. DO NOT WAIT until the end of the month or the billing cycle. The
permit application cannot be considered by-the Water Management Board until proof of
publication has been received.

Sin

Ron Duvall
Natural Resources Engineer
605 773-3352

enclosures
~CUT HERE.
FIRST TRANSMITTAL NOTICE TO: ATTN: Ron Duvall
Water Rights Division
Joe Foss Building
Pierre SD 57501-3181
Date
We are in receipt of your letter of enclosing Notice of Hearing to
Validate A Vested Right Application which was first published in our issue
of . ENCLOSED IS A COPY OF THIS FIRST PUBLICATION.
A
A
Name Newspaper

1889 - 1989

S L.



Instruction to Newspaper — Publish first Notice on or before February 2, 1989 with 2nd
publication 7 days later. The applicant is responsible for payment.

NOTICE OF HEARING To Validate
Vested Water Right Application No. 5256-3 to Appropriate Water

Notice is given that the Department of Game, Fish and Parks, 445 E Capitol, Pierre SD has
filed an application to validate a vested water right claim Application No. 5256-3 is for
sufficient runoff water annually to fill Fish Lake from the outlet  elevation existing
prior to 1954 (1425.1 feet mean sea level) to the present outlet elevation of 1427.2 feet
mean sea level (fmsl) with a claimed priority date of August 25, 1954. Fish Lake is
located primarily in Sections 15, 16-T103N~-R63W in Aurora County. Application No. 5256-3
is also for a diversion dam located in the E 1/2 NE 1/4 Section 29~-T103N-R63W to divert
water into Fish Lake. The drainage area above the diversion dam is approximately 7.0
square miles and operation of the dam is regulated by the Department of Game, Fish and
Parks. Runoff not diverted by the dam enters a slough area on the east side of Fish Lake.
An August 25, 1954 priority date is claimed for the diversion dam and for the present Fish
Lake outlet elevation. Water is used for recreational purposes and wildlife habitat
purposes. Validation of No. 5256-3 will set the outlet elevation for Fish Lake at 1427.2
fmsl.

Pursuant to SDCL 46-2A-2, the Chief Engineer of the Water Rights Division recommends
VALIDATION of Vested Water Right Application No. 5256~3 and that applicable portions of
Location Notice No. 6051-3 be incorporated into Application No. 5256-3 and that abandoned
portions of Notice No. 6051-3 be cancelled because 1) water has been appropriated as
described for recreational purposes, wildlife habitat purposes and livestock use with a
priority date of August 25, 1954, 2) the use has been developed without unlawful
impairment of existing rights, 3) it is a beneficial use of water and 4) it is in the
public interest. This application will be considered by the Water Management Board at the
Howard Johnson’s, Roosevelt Room, 1-90 at LaCrosse, Rapid City SD on March 1, 1989 at
10:00 am. The Chief Engineer’s recommendation is not final or binding upon the Board.
The Board is authorized to 1) approve validation, 2) approve the validation with
qualifications, 3) defer or 4) deny validation of the application based on the facts
presented at the public hearing.

Any interested person that intends to participate in the hearing before the Board by
presenting evidence or cross-examining witnesses according to SDCL 1-26, must file a
written petition with BOTH the applicant and Chief Engineer by February 17, 1989. The
Chief Engineer’s address is "Water Rights Division, Foss Building, 523 E Capitol, Pierre
SD 57501 (605 773-3352)". The petition may be informal, but must include a statement
describing the petitioner's interest in the application, the petitioner’s reasons for
opposing or supporting the application and the signature and mailing address of the
petitioner or legal counsel if legal counsel is obtained. The applicant need not file a
petition. Contact the Water Rights Division to request information on this application or
to assure access to the hearing by the handicapped.

This hearing is an adversary proceeding. Any person filing a petition and/or the
applicant have the right to be represented by a lawyer. These and other due process
rights will be forfeited if not exercised. Decisions of the Board may be appealed to the
Circuit Court and State Supreme Court as provided by law. The time of the hearing will
also be automatically delayed for at least twenty days upon written request to the Chief
Engineer from the applicant or a petitioner. The request for a delay must be received by
February 17, 1989.

This application is made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-15;
46-2-3.1, 46-2-9, 46-2-11, 46-2-13, 46-2-17; 46-2A~-1 thru 46-2A-10, 46-2A-12, 46-2A-14,
46-2A-15, 46-2A-18; 46-5-1 thru 46-5-11, 46-5-13 thru 46-5-15, 46-5-24, 46-5-25,
46-5-30.2, 46-5-30.4, 46-5-31, 46-5-49; and Board Rules ARSD 74:02:01:01 thru 74:02:01:15
and 74:02:01:19 thru 74:02:01:22.



AFFIDAVIT OF PUBLICATION

STATE OF SOUTHDAKQTA)
(ss

COUNTY OF AURORA )

Edward Van Genderen, of said County and State, being first duly sworn,
on his oath says:

The South Dakota Mail is a weekly newspaper of general circulation,
printed and published in Plankinton, in Aurora County and State of South
Dakota by Edward Van Genderen and has been such newspaper during the
times hereinafter mentioned; that the said newspaper is a legal newspaper,
that it has a bona-fide circulation of more than 200 copies weekly, that it has
been published within said County of Aurora in the Englisl_l lat}guage for more
than fifty-two successive weeks next prior to the publlcatlor{ of the notice
hereinafter mentioned, and has been printed during said period .and at the
present time, in whole or part in an office maintained at t_he said place pf
publication; and that I, the undersigned, am Publisher of said newspaper, in
charge of the advertising department thereof, and have personal knowledge of
all facts stated in this affidavit; that the advertisement headed

a printed copy of which is hereto attached, was printed and published in the

)
said newspaper for......... W ..................... ; that said notice

was published in the issues of said paper on the dates as follows, to-wit:

The first publication being made on z,;—f £ 19 y ? :

the second publication on /77//2{ ? 1987 :

the third publication on 19 ;

the fourth publication on 19 ;

and subsequent publication on 19 ;
37

that $ -\T . 4 ......... , the full amount of the fee charged for publication of

the annexed notice, inures solely to the benefit of the publishers of the said
newspaper; that no arrangement or understanding for a division thereof has
been made with any person, and that no part thereof has been agreed to be

paid to any person whomsgever.
Lo Moane
Subscried and sworn to before me this E
day of % 19ZZ_
9@ 0 QM’ &:«9«;\

Notary Public, Aurora County

<
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Vested Water Right
-Application No.5256-3
to Appropriate Water

Notice is given that -the
Department of Game, Fish and
Parks, 445 E Capital, Pierre, SD has

filed an application to validate a g

vested water right claim. App-
lication No. 5256-3 is for suf-
ficient runoff water annually to
fill Fish Lake from the outlet
elevation existing prior to 1954
(1425.1 feet mean sea level) to the
present outlet elevation of 1427.2 feet
mean sea level (fmsl) with a
claimed priority date of August 25,
1954. Fish Lake is located primarily
in Sections 15, 16-T103N-R63W in|
Aurora County. Application No.
5256-3 is also for a diversion dam
located in the E % NE 14 Section 29-
T103N-R63W to divert water into
Fish Lake. The drainage area above
the diversion dam is approximately
7.0 square miles and operation of the
dam is regulated by the Department
of Game, Fish and Parks. Runoff not
diverted by the dam enters a slough
area on the east side of Fish Lake.
An August 25, 1954 priority date is
claimed for the diversion dam and "
for the present Fish Lake outlet

elevation. Water is used for

recreational purposes and wildlife

habitat purposes. Validation of No.

5256-3 will set the outlet elevation for

Fish Lake at 1427.2fmsl.

Pursuant to SDCL 46-2A-2, the

-Chief Engineer of the Water Rights

Division recommends .
VALIDATION of Vested Water
Right Application No. 5256-3 and that
applicable portion of Location
Notice No. 6051-3 be incorporated
into Application No. 5256-3 and that
abandoned portions of Notice No.
6051-3 be cancelled because 1) water
has been appropriated as described
for recreational purposes, wildlife
habitat purposes and livestock use
with a priority date of August 25,
1954, 2) the use has been developed
without unlawful impairment of
existing rights, 3) it is a beneficial-
use of water and 4) it is in the public
interest. This application will be
considered by the Water
‘Management Board at the Howard
Johnson’s, Roosevelt Room, I-90 at
‘LaCrosse, Rapid City SD on March
1, 1989 at 10:00 am. The Chief 1

Engineer’s recommendation is not
final or binding upon the Board. The
Board is authorized to 1) approve
ivalidation, 2) approve the validation
ywith qualifications, 3) defer or 4)
.deny validation of the application

'based on the facts presented at the
< public hearing.

VN
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STATE OF SOUTHDAKOTA)

COUNTY OF AURORA

on the

19

day of

"to participate in the hearing beforé

‘statement

-lawyer. These and other due process
" rights will be forfeited if not)

‘provided by law. The time of the

-petitioner. The request for a delay

.15, 46524 46-5-25, 46-5-30.2, 46-5-30.4,

Filed in the

Any interested person that intends

the Board by presenting exidence or
cross-examine witnesses according
to SDCL 1-26, must file a written
petition with BOTH the applicant and
Chief Engineer by February 17,
1989. The Chief Engineer’s address
is “Water Rights Division, Foss
Building, 523 E Capital, Pierre SD
57501 (605-773-3352)”’. The petition
may be informal, but must include a
describing the
petitioner’s interest in the
application, the petitioner’s reasons
for opposing or supporting the
application and the signature and
mailing address of the petitioner or
legal counsel if legal counsel is
obtained. The applicant need not file
a petition. Contact the Water Rights
Division to request information on
this application or to assure access
to the hearing by the handicapped.
This hearing is an adversary
proceeding. Any person filing a
petition and/or the applicant have
the right to be represented by aj

exercised. Decisions of the Board
may be appealed to the Circuit Court \
and State Supreme Court as

hearing will also be automatically
delayed for at least twenty days
upon written request to the Chief
Engineer from the applicant or

must be received by February 17,
1989.

This application is made pursuant
to SDCL 46-1-1 thru 46-1-9, 46-1-12
thru 46-1-15; 46-2-3.1, 46-2-9, 46-2-11,
46-2-13, 46-2-17; 46-2A-1 thru 46-2A10,
46-2A-12. 46-2A-14, 46-2A-15, 46-2A-18;
46-5-1 thru 46-5-11, 46-5-13 thru 46-5-

46-5-31,'46-5-49; and Board Rulesg,
ARSD 74:02:01:01 thru 74:02:01: l&g}

and 74:02:01:19 thru 74:02:01:22. ,
AR |

Attorney for

Publication Fee - - - - - - ---§

Notary Fee - - - -------- §

Total - - - == -=---- %

Received Payment:




AL' \i éei?&\ Department of
Water & Natural Resources

Joe Foss Building
523 East Capito!
Pierre, South Dakota 57501-3181

January 30, 1989
NOTICE

TO: Richard Beringson, Secretary
Department of Geme, Fish & Parks
445 E Capitol
Pierre SD 57501

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773~-3352

SUBJECT: Consider Validation of Vested Water Right Claim No.
800-3, SD Department of Game, Fish and Parks for Fish
Lake in Aurora County

The Water Management Board will consider validation of Vested
Water Right Claim No. 800~3 at 10:00 am on March 1, 1989, in the
Roosevelt Room, Howard Johnson’s, I-80 and LaCrosse, Rapid City
SD. Consideration of validation of Claim No. 800-3 is scheduled
to be considered with Vested Right Claim No. 5256-3 for Fish
L.ake. The agenda time is an estimate. The actual time of
hearing may be later than 10:00 am due to prior agenda items.

Applicable provisions of the Notice published June 2 and 9, 1988
in the South Dakota Mail, Plankinton SD for Claim No. B800-3 will
still apply at the March 1, 1989 hearing. .

cc: Larry Donovan, Assistant Attorney General
Ron Koth, Dept. Game, Fish & Parks

g
IRRY - tuny

Swii Lk

i
g eEN | U




CERTIFICATION

I hereby certify that on January 30, 1989 I have personally
deposited with the U.S. Mail postage prepaid envelopes containing
a Notice to Consider Validation of Vested Water Right Claim No.
800-3, Fish lLake addressed to those people on the attached list.

Sent interoffice mail:
Richard Beringson, Secretary, Dept. of Game, Fish and Parks
Ron Koth, Dept. of Game, Fish and Parks

Aiery %mé/

KAREN SCHLAAK
Senior Secretary

STATE OF SOUTH DAKOTA )
) 88
COUNTY OF HUGHES )

Felrrua

Sworn to, before me, this_[}ﬁt;day of 1989.

:%%%%&aa.ﬁnc,g.p = SO Aatatatntadh

) TalL -
3 ”"'_’NHATCH Notary Public
b (2 OTARY PUBLIC 2=

S SEAL .
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gerry Heismeyer, Conservation Off.
Tom Clemens, Dist. Conservationist

Richard Beringson, Secretary
Darline Heines, Auditor
Aurora County Cosmission
Lleyd N & Viola Nickles

Jesse £ Hawkins c/o Hopper Import

Lars,Lena & Marlin Gjesdal
Gilbert C & Pearl Olsen
Walter & Hargaret Miller
Martin Schoenfeld

Evelyn £ Saville

John Saville

David Saville

Fish Lake County Club, Inc.

ADDRESS

Box 187

Box 227

Dept. of Gase, Fish & Parks
PO Box 397

PO Box 397

PO Box 183

1891 Sante Fe Ave

Rt 1, Box 16
Plankinton SBb 57368
603 N Main

Plankinton SD 573648
209 N Duff

Plankinton SB 57368
Plankinton Sh 57368
Lex Weller, President

CITY

Plankinton SP 573648-0187
Plankinton SD 57368
Anderson Building
Plankinton SB 57368
Plankinton 50 57368
Plankinton SD 57368

Long Beach CA 90810
Plankinton SD 577369

Plankinton SD 57368

Plankinton SD 57368

Plankinton SO 57368




AL\i -i' .4\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

February 17, 1989

NOTICE

TO: Richard Beringson, Secretary
Department of Game, Fish & Parks
445 E Capitol
Pierre SD 57501
and Parties of Record (see attached list)

FROM: 4o«v John Hatch, Chief Engineer {%LLM;V Aﬂ/éifzz’

Water Rights Division
605 773~-3352

SUBJECT: Delay of Hearing on Vested Water Right Claim No. 5256-3
and Vested Water Right Claim No. 800~3, Dept. of Game,
Fish & Parks

A petition dated February 10, 1989, has been received by the
Division of Water Rights. The petition requests a delay in the
hearing for Vested Water Right Claim No. 5256-3. The hearing on
Claim No. 5256~3 is automatically delayed pursuant to SDCL
46-4A-4 and 46-2A-5 and will NOT be held on March 1, 1989. The
hearing on Claim No. 800-3 is also delayed to allow consideration
of both claims by the Water Management Board at the same Board
meeting.

The Water Management Board will consider Claim Nos. 5256-3 and
800-3 on May 10, 1989 at 9:15 am, in Room 216, Joe Foss Building,
523 E Capitol, Pierre SD. The agenda time is an estimate. The
actual time of hearing may be later than 9:15 am due to prior
agenda items. Applicable provisions of the Notice of Hearings
published June 2 and 9, 1988 and February 2 and 9, 1989 in the
South Dakota Mail will still apply at the May 10, 1989 hearing.

cc: Larry Donovan, Assistant Attorney General
Ron Koth, Dept. of Game, Fish & Parks

1889 -798%

Sadi Lok



CERTIFICATION

I hereby certify that on February 17, 1989 I have personally
deposited with the U.S. Mail postage prepaid envelopes containing
a Notice of Delay of Hearing on Vested Right Claim Nos. 800-3 and
5256-3 addressed as shown on the Parties of Record sheet.

Paer %Z/Mzccbé

KAREN SCHLAAK
Senior Secretary

STATE OF SOUTH DAKOTA )

) SS§
COUNTY OF HUGHES )

Sworn to, before me, this 2ZO!Jday of F‘-b"‘b—?(‘;{, 1989.

N

ﬁ%%%%%%%%%%&%%%k%%%%%%%h%+

JOHN HATCH

¥ (A NOTARY PUBLIC /2,
@soum DAKOTA@

:: My Commissior] Expirgs Apr.1,1993 §

----------------

otary Public
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A \ Department of
Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

Ve

May 12, 1988
~ NOTICE

TO: " Richard Beringson, Secretary
Department of Game, Fish & Parks
445 E Capitol
Pierre SB 57501
and Parties of Record (see attached list)

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

SUBJECT: Deferral of Vested Water Right Claim No. 5256-3 and
‘ Recognized Vested Water Right Claim No. 800-3, Dept. of
Game, Fish & Parks

The Water Management Board deferred consideration of Vested Water
Right Claim No. 5256-3 and Vested Right Claim No. 800-3 at the
May 10, 1988 Board meeting to allow time to review a survey of
the Fish Lake area completed by Pierce and Harris Engineering,
Huron SD. Copies of the survey and file information on Claim
Nos. 5256~3 and 800-3 can be reviewed at the Water Rights
Division office.

The Board will now consider Claim Nos. 5256~3 and 800-3 on
September 27, 1989 at 9:15 am, in Room 2186, Joe Foss Building,
523 E Capitol, Pierre SD. The agenda time is an estimate. The
actual time of hearing may be later than 9:15 am due to prior
agenda items. Applicable provisions of the Notice of Hearings
published June 2 and 9, 1988 and February 2 and 9, 1989 in the
South Dakota Mail will still apply at the September 27, 1989
hearing. :

cc: John Haak, Assistant Attorney General
Ron Koth, Dept. of Game, Fish & Parks

1889 - 1989
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CERTIFICATION

I hereby certify that on May 12,

1989 I ‘have personally deposited

with the U.S. Mail postage prepald envelopes containing a Notice

on Deferral of Vested Right Claim No.
800~-3 addressed as shown on the Parties of

Vested Right Claim No.
Record sheet.

STATE OF SOUTH DAKOTA )

COUNTY OF HUGHES

nnnnnnnnnnnnnnnnnnnnnnnn

JOHN HATCH ¢
by
7

=X\ NOTARY PUBLIC 2=\ &
@soum DAKOTA@
' My Commission Expures Apr.1,1993

,,,,,

B

5256-3 and Recognized

A sttt

KAREN SCHLAAK
Senior Secretary

tary Public

1989.




4 L'Li li..‘A' %\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

July 21, 1989

Ron Koth

Department of Game, Fish and Parks
Anderson Building

Pierre SD 57501

Dear Ron:

As you requested, enclosed are single event (rainstorm)
runoff volume and peak discharge estimates concerning the
Fish Lake drainage basin in Aurora County.

Annual yield runoff volumes for the Fish Lake drainage were
not calculated. Annual yield runoff volumes were not
calculated because of the inherent difficulty of determining
lake elevations based upon the following variables: volume
of water added to lake by direct precipitation (choosing a
surface area and spatial distribution of rainfall over an
entire year), lake surface evaporation (evaporation is a
non-uniform rate and volume of water evaporated changes with
changes in surface area), and uncertainties in the time
distribution of annual yield runoff events.

The single event runoff volume estimates indicate that Fish
Lake can be expected to fill to the present outlet elevation
of 1427.2 fmsl on the average of approximately once every 20
vears. In other words, there is approximately a 5% chance
of occurence that Fish Lake will "overflow” on a yearly
basis from a rainstorm.

Historically, Fish Lake has experienced "flooding"” problems
during the early 1960’s and most recently during 1986 and
early 1987, Although it may just be coincidental, the
historical 20 - 25 year gap between "flooding" problems adds
credibility to the projected runoff volume estimates.

Water levels in Fish Lake have dropped dramatically over the
past three years. The Division has measured the water level
of Fish Lake during the past three years and I have listed

them in Table 1 for your information.
a QLEBRA&E

1889+ 1989
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July 21, 1988 ‘

Ron Koth
Page 2
Table 1
Date Water Level (fmsl)
7-25-86 1426.6
10-22-86 _1426.2 , ‘ : Y
7 4-27-87 L 182701 weber Laue) Up o 0¥
10-14=87 7'\ 1424.5
10-20-87 \ 1424 .5
4-27-88 1424 .7
4-29-88 1424.6
g9- 30-88 1422.4
10-12-88 1422.3 f
8

5-15-89 1421. .
q—— [Lugﬁl 141 ] r£<b.~y\ c‘/z‘7/8?%_

It is believed that the bottom of the lake bed is
approximately at elevation 1420.8 fmsl (+ or - 0.5 feet).
The present outlet elevation for Fish Lake is at elevation
1427.2 fmsl.

Possibly the enclosed information will be of benefit. The
runoff calculations have not been checked, perhaps the
Department of Game, Fish and Parks Engineering Division
would wish to review the enclosed runoff estimates.

Please return all the enclosures after you are through with
them since they are all original copies.

1T I may be of further assistance, please give me a call.
Very truly yours,

David S. Brown
Natural Resources Engineer
Water Rights Division, DWNR

enclosures
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4 L\i ni&' %\ Department of -

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

August 21, 1989

Darrel Johnson, Chairman

Aurora County Commissioners
P.0. Box 397

Plankinton, South Dakota 57368

Dear Mr. Johnson:
I am writing in response to your August 16, 1989 letter

requesting a copy of the Department of Game, Fish and Parks
proposal for maintaining a particular water level in Fish

Lake, Aurora County. We have not received a proposal from
the Department of Game, Fish and Parks to alter the existing
outlet for Fish Lake, Aurora County. Consequently, I am

unable to forward you any new information concerning the
outlet of Fish Lake.

We believe that the Department of Game, Fish and Parks has a
valid Vested Water Right Claim (Permit No. 5256-3) for the
existing Fish Lake outlet (elevation of 1427.2 feet above
mean sea level).

Any proposal to lower the existing outlet should be
initiated by the Department of Game, Fish and Parks. I
recommend that you contact Ron Koth, Department of Game,
Fish and Parks, concerning this matter (605 773-5511).

1f you have any further questions or if we may be of further
assistance, please let us know.

Very truly s,

J&hn Hatch, Chief Enginecrc
Water Rights Divsion
(605) 773-3352

Cot Ron Koth, Department of Game, Fish and Parks
Tim Bjork, Department of Water and Natural Resources

Al
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AURORA COUNTY COMMISSIONERS
P.0. BOX 397
PLANKINTON, SOUTH DAKOTA 57368
PHONE: (605) 942-7752

MEETING DATES
st and 3rd Tuesday - 10.00 A.M SPECIAL MEETINGS

Subject to Caii
August 16, 1989

Richard Bearingson, Secretary
Department of Game Fish & Parks
Pierre, SD 57501

John Hatch, Chief Engineer

Department of Water & Natural Resources
Joe Foss Building

523 East Capitol

Pierre, SD 57501

Gentlemen:

The Board of County Commissioners of Aurora County has received
notification of rescheduling the hearing before the Board of Water

Management, relating to setting the ordinary high water mark of Fish
Lake, and determining the water level that will be permitted to be
maintained in the lake. It is our understanding that this hearing was

previously postponed in order to allow the Department of Game, Fish &
Parks time to make a proposal for maintaining a particular water level
in the 1lake.

The Board of County Commissioners would request that we be
provided with a copy of the Department’s proposal, as soon as
possible, and, in any event, at least two weeks prior to the scheduled
hearing date. This is so that we can review the proposal and make a
decision as to what position the Board of County Commissioners will
take at the time of the hearing.

Thank you very much for your attention to this.
Very Truly Yours,

2 A A

EL JOHNSON, Chairman
Aurora County Board of Commissioners

DJ:JRS:1mc




Division of Wildlife
Sigurd Anderson Building
445 East Capitol
Pierre, South Dakota 57501-3185
(60S) 773-3381

. South Dakota
Department of
Game, Fish and Parks

September 14, 1989

Mr. Darrel Johnson
Aurora County Commission
P.O0. Box 397

Plankinton, SD 57368

Dear Mr. Johnson:

Per our telephone conversations of 09-07-89 regarding the Fish
Lake outlet and Fish Lake diversion channel, the Department of
Game, Fish and Parks has the following proposal.

The Department plans to install a new or modified outlet
structure that will maintain a maximum full service level in Fish
Lake of 1426.0 msl. This is a reduction of 1.2' from the
existing outlet elevation of 1427.2 msl. This reduction will
reduce the fishery potential of the lake but because of the
infrequency of the lake reaching 1427.2 msl, no significant
change from the ac tual fishery values will be realized. We also
do not know what criteria were used to evaluate the construction
of the exis ting outlet berm at 1427.2 msl. We plan to pursue
this outlet level reduction through proper permitting procedures
administered by the Department of Water and Natural Resources
(DWNR) and Board of Water Management. This process follows
administrative procedure so I would not expect official action
regarding a request to lo wer the outlet until the Board of Water
Management and staff of DWNR has reviewed plans and
specifications for the proposed work and a public hearing is held
to discuss the proposal. To date, Game, Fish and Parks has not

prepared those plans. The commitme nt to action, however, has
been made.

The hearing before the Board of Water Management, September 26,
27, is therefore not significant, in my opinion, as GF&P will be
required to make a formal proposal to DWNR regarding the outlet
level reduction. That request would then be acted on by the
Board following legal advertisement and a public hearing.



’.)

Regarding the diversion channel, Wildlife Conservation Officer
Heismeyer will be contacting the Aurora County Commission with an
offer to cost share the proposed work through a Conservation
Partners project.

Sincerely, ///
f") ) ) '
o ,é/,/z
Ronald M. Koth
Water Permits Coordinator

RMK/1d

cc: George Vandel
Dave McGuigan
Floyd Gaarder
Arden Peterson
Jerry Heismeyer



4 L\i i‘i %\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

September 18, 1989

Susan Steele

Deputy States Attorney
Box 577

Plankinton SD 57368

Dear Ms. Steele:

Enclosed is the information which you requested pertaining to

Water Permit Application No. 5256-3, SD Department of Game, Fish
and Parks.

Sincerely,
DAVID S BROWN
Natural Resources Engineer

605 773-3352

enclosures

1889 -1989
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ALI \i iui' “\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

October 4, 1989

NOTICE

TO: Richard Beringson, Secretary
Department of Game, Fish and Parks
445 E Capitol
Pierre SD 57501 }
and Parties of Record

FHOM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

SUBJECT: Preparation of Findings of Fact, Conclusions of Law and
Final Decision

The Water Management Board has directed John Guhin, the Board’s
attorney to prepare proposed Findings of Fact, Conclusions of Law
and a Final Decision on deferral of Vested Water Right Claim No.
5256-3 and recognized Vested Water Right Claim No. 800-3. The
Board will consider the proposed Findings, Conclusions and Final
Decision at 1:00 pm, December 6, 19893, Room 216, Joe Foss
Building, Pierre SD. The agenda time is an estimate. The actual
time of consideration may be delayed due to prior agenda items.

The Board has requested that a copy of the proposed Findings,
Conclusions and Final Decision be mailed to each Board member and
all Parties of Record and their attorneys (copy enclosed) by
November 16, 1989. Any comments pertaining to the proposed
Findings, Conclusions and Decision are to be mailed to each Board
member, the Board attorney and all Parties of Record and their
altorneys by November 24, 1989.

The public hearing for the Vested Water Right Claims was
completed September 27, 1989. No additional testimony will be
received on December 6, 1989,

cc: Ron Koth, Dept. of Game, Fish & Parks
Susan Steele, Attorney

a CgLEBRAT
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CERTIFICATION

I hereby certify that on October 4, 1989 I have personally
deposited with the U.S. Mail postage prepaid envelopes containing
a Notice on Preparation of Findings of Fact, Conclusions of Law
and Final Decision on Permit No. 5256-3 and 800-3 to those
persons listed on the Parties of Record sheet and the following:

Ron Koth, Department of Game, Fish and Parks, Anderson Bldg.
Susan Steele, Attorney, Box 577, Plankinton SD 57368

Powiers %/m/é

KAREN SCHLAAK
Senior Secretary

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

A AR LB s s (I IR IO IR
$ JOHN HATCH

$ /AN NOTARY PUBRLIC /2o
3 (;S“M)soum pAakoTA GRAL
& My Commission Expires Apr. 1,1993

------------------------

otary Public
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OFFICES OF THE
STATES ATTORNEY

PLANKINTON, SOUTH DAKOTA
57368

Phone 605 - 942-7725

October 12, 1989

John Hatch, Chief Engineer

Water Rights Oivision

S.D. Department of Water & Natural Resources
Joe Foss Building

523 East Capitol

Pierre, South Dakota 57501-3181

Dear Mr. Hatch:

I have received a notice from your office, dated
October 4, 1989, regarding deferral of Vested Water Right
Claim No. 5256-3 and Vested Water Right Claim No. 800-3. At
this time, I am seeking clarification of some of the
statements contained in that notice. Additionally, I am
requesting that your notice and this response be included as
part of the official record for Claim No. 5256-3.

The third paragraph of the notice states, "The public
hearing for the Vested Water Right Claims was completed
September 27, 1989. No additional testimony will be
received on December 6, 1989." 1Inasmuch as these statements
are contrary to my recollection of the rulings of the Board
on September 27th, I would at this time inquire as to the
foundation or basis upon which these statements are included
in your notice.

In his initial comments at the hearing before the Water
Management Board on September 27, 1989, Mr. Ron Koth
requested +that consideration of the above referenced Vested
Water Right Claims be deferred until a future time. It was
my understanding at that time and continues to be my
understanding that consideration of the matter was deferred
by the Board. It was further my wunderstanding that
testimony was heard by the parties who were present only
because they would perhaps be unavailable at the future
hearing. Additionally, Mr. Koth indicated that the
Department of Game, Fish and Parks would be preparing an
alternative proposal for future consideration.

As you are aware, several procedural and substantive
legal objections to Claim No. 5256-3 were raised at the
September 27th hearing. After the Board had voted to defer
the matter, Mr. Freeman asked that the Board’s attorney, Mr.
Guhin, draft Findings of Fact and Conclusions of Law




John Hatch
October 12, 1989
Page 2

regarding the issues raised. To the best of my
recollection, there was no express ruling by the Board that
no further testimony would be considered at a future
meeting. My understanding was that the Board wanted their
attorney to conduct the necessary legal research regarding
the issues that had been raised and that those matters and
any other additional matters would be considered at a future
meeting. In fact, at the time of the September 27th
hearing, I was informed by Mr. Guhin that the dates and
locations of the next meeting were unconfirmed.

In 1light of all of the foregoing reasons, the statement
that appears in your notice of October 4th regarding the
completeness of the hearing on the 27th and the prohibition
against additional testimony on December 6th 1is at best
difficult to reconcile with Board actions regarding this
matter on September 27th. Clarification, however, 1is
important at this point in order that the parties may be
advised on how best to proceed. For instance, 1is the
Department of Game, Fish and Parks now prohibited from
presenting an alternative proposal to the Board? Are all
parties prohibited from offering further testimony?
Further, what is the status of the evidentiary record? It
is ~certainly the intent of the Aurora County Commissioners
that the Pierce and Harris survey be part of the record. It
was upon the presentation of that survey that the first
postponement was granted last spring at the May meeting.
References at the September hearing were also made to the
Brown report which was prepared 1in preparation for the
designation of the Ordinary High Water Mark. Is this
document considered part of the evidentiary record?

In sum, Mr. Hatch, it was certainly my understanding,
and I believe it was the understanding, based upon their
comments, of the representatives of Game, Fish and Parks,
that the matter of Claim No. 5256-3 had been deferred.
Because of that, it is unsettling to see the statements in
your notice of October 4th that no additional testimony will
be received on the 6th of December. Clarification of this
matter would benefit all parties.

Additionally, I am seeking clarification on the portion
of the October 4th notice which deals with the procedure by
which proposed Findings and Conclusions are to be

distributed. The notice states that a copy of proposed
Findings are to be mailed to each Board member and all
parties by November 16, 1989.- Does this statement apply

also to any proposed Findings and Conclusions that may be
prepared by myself on behalf the of Aurora County
Commissioners? Your notice further states that any comments



John Hatch
October 12, 1989
Page 3

pertaining to proposed Findings and Conclusions are to be
mailed to each Board member and the Board attorney and all
parties by November 24, 1989. Is this directive to be
interpreted such that any comments or objections prepared by
my office are to be mailed directly to each member? Or are
my comments or objections to be sent to your office for
distribution? Additionally, would this same directive apply
to any comments or objections that the Board’s attorney may
have to proposed Findings and Conclusions drafted by my
office? In other words, would I also receive the Board’s
objections by November 24th?

Mr. Hatch, I 1look forward to receiving your response
and clarification of these matters and I thank you for your
assistance.

Sincerely,

SUSAN N. STEELE, Deputy
Aurora County States Attorney

SNS:1mc
cc: Richard Beringson
Ron Koth
John Guhin ﬂm

Darrell Johnsan

7




OFFICES OF THE
STATES ATTORNEY

PLANKINTON, SOUTH DAKOTA
57368

Phone 605 - 942-7725

October 12, 1989

Del Brosz

Water Rights Division

S.D. Department of Water & Natural Resources
Joe Foss Building

523 East Capitol

Pierre, South Dakota 57501-3181

Dear Mr. Brosz:

I am the Deputy States Attorney for Aurora County and
am currently working with the County Commission regarding a
matter that 1is before the Water Management Board: Vested
Water Rights Claims number 800-3 and number 5256-3. This
matter was addressed in part at the hearing held September
27, 1889 at the regular meeting of the Water Management
Board. At this time, I would request of your office a copy
of the minutes from the September 27th meeting of the Water
Management Board and also a copy of the tape that would
include the morning session of the Board. Please include
the bill for the tape when it is sent and I will make sure
that the same 1is given to the Aurora County Auditor for
payment.

John Hatch has notified my office that this matter will
be again considered on December 6th at 1:00 o’clock P.M.
Please notify my office as to the amount of time that has
been allocated to this matter. It is my concern that an
insufficient amount of time may be allocated, which in turn
would result in the Board feeling very pressed to conclude
the matter before an adequate hearing has been conducted.

I 1look forward to receiving your response and I thank
you for your assistance in this matter.

Sincerely,

SUSAN N. STEELE, Deputy
Aurora County States Attorney

SNS:1lmc




A L\i i‘l A\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

October 19, 1989

Susan N Steele, Deputy States Attorney
Office of the States Attorney
Plankinton SD 57368

Dear Ms. Steele:

I am writing in response to your letters dated October 12, 1983 to Del Brosz and myself
concerning Vested Water Right Claim Nos. 800-3 and 5256-3. The Brown report and the
Pierce and Harris survey are both part of the evidentiary record.

The Board’s consideration of Findings of Fact, Conclusions of Law and a Final Decision
(FC&D) to validate Claim No. 800-3 and Defer Claim No. 5256-3 will be based upon the
evidence presented at previous hearings. Although only arguments concerning the FC&D may
be made at the FC&D hearing, when deferred claim No. 5256-3 is reconsidered at some
future date, following notice, additional testimony or evidence can be presented at the
reconsideration hearing. A second decision - i.e. approval, denial, or continued
deferral, will be made following the reconsideration hearing. The reason for adoption of
FC&D to Defer is to provide a legal basis for the Board’s decision in the event the
Board’s decision to Defer No. 5256-3 is appealed.

Any or all parties of record may prepare separate FC&D and mail a copy of the proposed
FC&D to each Board member and all other parties of record and their attorneys by November
16, 18989, as will John Guhin, the Board’s attorney (see enclosed Board Rule
74:02:01:13.01). Comments on the proposed FC&D need to be mailed by November 24, 1989 to
each Board member and the parties of record and their attorneys. The person preparing
FC&D or commenting on someone’s proposed FC&D is responsible for the distribution of the
FC&D or comments to the Board members and parties of record and their attorneys.
Responses to FC&D comments will be prepared by Mr. Guhin and presented at the FC&D
hearing December 6, 1983. The mailing addresses were supplied with the Notice dated
October 4, 1989.

In answer to your letter to Del Brosz, the official minutes (is only a summary) of the
September 1989 Water Management Board meeting will not be available until after the Board
approves the minutes at the December 6 & 7, 1989 Board meeting. A copy of the tape will
be sent to you within a few days. A transcript of the September hearing can be ordered
from the court reporter with the following address and phone number: Lynne Ormesher,
Capital Reporting Services, PO Box 903, Pierre SD 57501, phone 605 773-3352.

ELEBRAT
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October 19, 1989
Susan N Steele
Page 2

Four sets of proposed FC&D’s are scheduled for hearing at 1:00 pm along with the proposed
FC&D’s for Claim Nos. 800-3 and 5256-3. A time period of one half hour to one hour will

be scheduled for the 1:00 pm agenda items. However, the Board may spend additional time,
if necessary.

I hope I have answered your questions and clarified the FC&D procedure. If you have
further questions, please contact Ron Duvall, staff engineer.

Very truly yours,

OHN HATCH, Chief Engineer
Wiler Rights Division
605 773-3352

cc: John .Guhin, Assistant Attorney General
John Haak, Assistant Attorney General




A L\i i.A. A\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

October 30, 1989

Susan N Stieele, Deputy States Attorney

Office of the States Attorney

Plankinton SD 57368

Dear Ms. Steele:

Fnclosed is a copy of the tape from
Management Board meeting concerning

aad Application No. 5256-3
Sincerely,

/0/’7 /JC/V/((((fD

KAREN SCHLAAK
Senior Secretary
605 773--3352

enclosures

the September, 1983 Water

Vested Right Claim

No

8003

g?

18KY - 198Y

St Lokt




South Dakota Division of Wildlife

Sigurd Anderson Building
Department of 445 Eaot Capto

Game, Fish and Parks Pierre, South Dakota 57501-3185

November 8, 1989 (605) 773-3381

Mr. John Hatch, Chief Engineer
Division of Water Rights
S.D. Department of Water & Natural Resources

Foss Building
Pierre, SD 57501

Dear Mr. Hatch:

The South Dakota Department of Game, Fish and Parks (GF&P) requests that
the validation of water right #5256-3 be amended to read as follows:

(1) For sufficient runoff water annually to fill Fish Lake,
Aurora County from the outlet elevation existing prior to
1954 (1425.1 msl) to elevation 1426.0 msl.

The above indicated change will provide for a lowering of the existing
berm across the outlet now at 1427.2 msl to a lower elevation that will
provide for a maximum full service elevation in Fish Lake of 1426.0 msl.

GF4P representatives met with the Aurora County Commission and Drainage
Board on November 7, 1989 to discuss various options and concerns
regarding the Fish Lake outlet elevation. The outcome of the meeting
was that a maximum acceptable lake level in Fish Lake would be 1426.0
msl. To accomplish this mutually acceptable maximum lake level, GF&P
would like to proceed with a fully noticed public hearing for the March
1990 Board of Water Management meeting. Pending approval of the lowered
outlet level, GF&4P plans to pursue an immediate elevation reduction of
the outlet berm, if necessary, so that potential flooding will be
minimized during the spring of 1990.

Please take appropriate action to amend water right claim #5256-3 and
provide for a public hearing in March 1990. If you have any questions
please contact me at 773-5511.

Sincerely,

7k

Ronald M. Koth
Water Permits Coordinator

RMK/ 1d

cc: Aurora County Commission
Steele Law Office
Emmett Keyser
Floyd Gaarder
Jerry Heismeyer




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD o

IN THE MATTER OF
VESTED WATER RIGHT
CLAIM NUMBER 5256-3,
FISH LAKE

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND FINAL DECISION

T Nt S St

FINDINGS OF FACT
I

On December 7, 1938, the ordinary high water mark
for Fish Lake, Aurora County was establishéd at elevation
1425.6 feet meén sea levél. The setting of the outlet
elevation was deferred.

| IT

The physical outlet elevation is alleged to have
been at 1425.1 feet msl.

IIY

In 1954 or thereafter, work was performed at Fish
Lake which may have established a basis for legal claim that
the outlet should be at a péint higher than 1425.1 feet msl.

Iv

Conflicting evidence has been introduced on the

issue of the proper placement of the outlet elevation.
\"

The present applicétion for recognition of a
vested right claims sufficient runoff water to fill Fish
Lake from elevation 1425.1 feet msl to the present claimed
elevation of 1427.2 feet msl with a priority date of

August 25, 1954. The Board is unable to determine whether




to grant this water permit without determining the proper
outlet elevation of Fish Lake.
VII
One of the parties to the controversy has proposed
further discussions looking towards a compromise on the
issue of the proper setting of the outlet elevation.
CONCLUSIONS OF LAW
I
The Board has jurisdiction over this matter.
II1
The Board not been presented with sufficient
evidence at this point to act upon the vested water right
aéplication.
ITT
It is proper, in the context of this case, to
afford the parties additional opportunity to enter into
discussions looking towards a compromisé on the issue of the
proper outlet elevation or looking towards a sharpening of
the issues for presentation to the Board.
FINAL DECISION
The application for Vested Water Right Number
5256-3 is deferred until further order of the Board.

BY THE BOARD

Missiors. Lot
/-¥- 90




REVISED RECOMMENDATION OF CHIEF ENGINEER FOR VALIDATION OF
VESTED WATER RIGHT CLAIM NO. 5256-3,
Department of Game, Fish and Parks

Pursuant to SDCL 46-2A-2, the following is the revised
recommendation of the Chief Engineer, Water Rights Division,
Department of Water and Natural Resources concerning Validation
of Vested Water Right Claim No. 5256-3, Department of Game, Fish
& Park, 445 East Capitol, Pierre SD.

The Chief Engineer is recommending VALIDATION of Application No.
5256~3 and as follows:

1. For sufficient runoff water annually to fill Fish Lake,
Aurora County from the outlet elevation existing prior to
1954 (1425.1 fmsl) to elevation 1426.0 fmsl;

2. For a diversion dam located in the NE 1/4 NE 1/4 of Section
29, and a diversion ditch on the section line Right-of-way
between Sections 28 and 29, and Sections 20 and 21, all in
T103N, R63W; and

3. That the applicable portions of Location Notice No. 6051-3
be incorporated into No. 5256-3 and that the abandoned
portions of Location Notice No. 6051-3 are cancelled;

because 1) water has been appropriated as described for
recreational purposes, wildlife habitat purposes and livestock
use with a priority date of August 25, 1954, 2) the use has been
developed without unlawful impairment of existing rights, 3) the
use is a beneficial use and 4) it is in the public interest with
the following gqualifications to Validation:

1. Validation of No. 5256-3 sets the outlet elevation for Fish
Lake at 1426.0 fmsl.

2. That low flows as needed for downstream domestic use,
including livestock water and prior water rights must be
by-passed when the diversion dam is used to divert water to
Fish Lake.

3. That the outlet elevation be lowered to 1426.0 fmsl and that
a concrete elevation reference marker be installed near the
Fish Lake Outlet area.

See the attached report for additional informa

OHN HATCH, Chief Engineer
January 5, 1990



AL‘Li -i o.'a\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

January 11, 18830

Susan Steele
Box 577
Plankinton SD 567368

Dear Ms. Steele:

As requested, enclosed is a copy of the Findings of Fact,
Conclusions of Law and Final Decision on Vested Water Right Claim
No. 5256-3, for Fish Lake.

Sincefely,

Koan &%/dufé)

KAREN SCHLAAK

Senior Secretary
Water Rights Division
605 773-3352

enclosure
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AL‘\EE;&L N Department of

‘Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

January 30, 1990

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

Ronald M. Koth

SD Department of Game, Fish & Parks
445 E. Capitol

Pierre, SD 57501

Dear Mr. Koth:

Vested Water Right Claim No. 5256-3 for recreational and fish & wildlife protection use
has been examined and found to comply with the South Dakota Water Laws and applicable
rules. A notice of hearing has been sent to the Publisher of the South Dakota Mail
printed at Plankinton SD. For your information, a copy of the notice and a copy of the
Chief Engineer's recommendation is enclosed. Please review the notice prior to publication

and notify this office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice of Hearing
and to arrange for payment. Early contact with the paper can eliminate delays. The
publisher has been instructed to publish your notice once each week for two consecutive
weeks with the last publication to occur twenty days before the board meeting. We must
receive Proof of Publication before ‘the application can be considered by the Water
Management Board. '

Sincer

Ron Duvall
Natural Resources Engineer
605 773-3352

enclosures



y L\i .;u N\ Department of

Water & Natural Resources

Joe Foss Building
.523 East Capitol
Pierre, South Dakota 57501-3181

January 30, 1990

South Dakota Mail
Box 367
Plankinton, SD 57368-0367

ATTN: Legal Publications:

Enclosed is a Notice of Hearing on Application No. 5256-3 to be published twice. Please
“publish the first notice on or before February 8, 1990 with the second publication 7 days
later.

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make the
first publication. Please RILL the APPLICANT for the cost of publization. The APPLICANT
is Department of Game, Fish & Parks, 445 E. Capitol, Pierre, SD 57501.

A copy of BOTH publications must be SENT to the WATER RIGHTS DIVISION. IMMEDIATELY return
the FIRST publication with the FIRST Transmittal form on the bottom of this page. The
first copy is needed to check the publication for errors so any corrections can be made in
the second publication. Publication errors can invalidate the public notice and cause
.the applicant costly delays.

Please be sure the SECOND publication is returned IMMEDIATELY with the enclosed Proof of
Publication form. DO NOT WAIT until the end of the month or the billing cycle. The
permit application cannot be considered by the Water Management Board until proof of
publication has been received.

Sincer .

=~/

Ron Duvall ,
Natural Resources Engineer
605 773-3352

enclosures
---------------------------------------- CUT HERE--~---r---mmremmmr e e -
FIRST TRANSMITTAL NOTICE TO: Ron Duvall
Water Rights Division

No. ' Joe. Foss Building

' Pierre SD 57501-3181
Date )
We are in receipt of your letter of enclosing Notice of Hearing to
Appropriate Water by Application No. __which was first published in our issue

of . ENCLOSED IS A COPY OF THIS FIRST PUBLICATION.

Name Newspaper




Instruction to Newspaper - Publish first Notice on or before February 8, 1990 with 2nd
publication 7 days later. The applicant is responsible for payment.
NOTICE OF HERRING to Validate Amended
Vested Water Right Claim No. 5256-3 to Appropriate Water

Notice is given that the Department of Game, Fish & Parks, 445 E. Capitol, Pierre, SD
57501 has made an amendment to Vested Water Right Claim No. 5256-3 originally published on
February 2 & 9, 1989 in the Plankinton South Dakota Mail for a hearing to consider
validation of Claim No. 5256-3. This amendment to Claim No. 5256-3 is to change the
current outlet elevation of Fish Lake from 1427.2 feet mean sea level (msl) to a lower
elevation of 1426.0 feet msl. Fish Lake is located primarily in sections 15,
16-T103N-R63W in Aurora County. Therefore, amended Claim No. 5256-3 is now for sufficient
runoff annually to fill Fish Lake from the outlet elevation existing prior to 1954 (1425.1
feet msl) to proposed outlet elevation 1426.0 feet msl with a claimed priority date of
August 25, 1954. Validation of No. 5256-3, as amended, will require the outlet elevation
for Fish Lake to be lowered from 1427.2 feet msl to 1426.0 feet msl. Claim No. 5256-3 is
also for a diversion dam located in the E1/2 NE1/4 Section 29-T103N-R63W to divert water
into Fish Lake. An August 25, 1954 priority date is also claimed for the diversion dam.
The drainage area located above the diversion dam is approximatley 7.0 square miles and
operation of the dam is regulated by the Department of Game, Fish & Parks. Runoff not
diverted by the dam enters a slough area on the east side of Fish Lake. Water impounded
in Fish Lake is used for recreational and wildlife habitat purposes.

Pursuant to SDCL 46-2A-2, the Chief Engineer of the Water Rights Division recommends
VALIDATION of Vested Water Right Claim No. 5256-3, as amended, and that applicable
portions of Location Notice No. 6051-3 be incorporated into Claim No. 5256-3 and that
abandoned portions of Notice No. 6051-3 be cancelled because 1) water has been
appropriated as described for recreational purposes, wildlife habitat purposes and
livestock use with a priority date of August 25, 1954, 2) existing rights will not be
unlawfully impaired, 3) it is a beneficial use of water and 4) it is in the public
interest. This application will be considered by the Water Management Board in the
Roosevelt - Jefferson Room, Howard Johnson, 2211 LaCrosse, Rapid City, SD on March 7, 1990
at 10:30 am. The Chief Engineer's recommendation is not final or binding upon the Board.
The Board is authorized to 1) approve, 2) approve with qualifications, 3) defer or 4) deny
this application based on the facts presented at the public hearing.

Any interested person that intends to participate in the hearing before the Board by
presenting evidence or cross-examining witnesses according to SDCL 1-26, must file a
written petition with BOTH the applicant and Chief Engineer by February 23, 1990. The
Chief Engineer's address is "Water Rights Division, Foss Building, 523 E Capitol, Pierre
Sp 57501 (605 773-3352)". The petition may be informal, but must include a statement
describing the petitioner's interest in the application, the petitioner's reasons for
opposing or supporting the application and the signature and mailing address of the
petitioner or legal counsel if legal counsel is obtained. The applicant need not file a
petition. Contact the Water Rights Division to request information on this application or
to assure access to the hearing by the handicapped.

This hearing is an adversary proceeding. Any person filing a petition and/or the
applicant have the right to be represented by a lawyer. These and other due process
rights will be forfeited if not exercised. Decisions of the Board may be appealed to the
Circuit Court and State Supreme Court as provided by law. The time of the hearing will
also be automatically delayed for at least twenty days upon written request to the Chief
Engineer from the applicant or a petitioner. The request for a delay must be received by
February 23, 1990.

This application is made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-15;
46-2-3.1, 46-2-9, 46-2-11, 46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-12, 46-2A-14,
46-2A-15: 46-2A-18; 46-5-1 thru 46-5-11, 46-5-13 thru 46-5-15, 46-5-24, 46-5-25,
46-5-30.2, 46-5-30.4, 46-5-31; 46-5-49; and Board Rules ARSD 74:02:01:01 thru 74:02:01:15
and 74:02:01:19 thru 74:02:01:22.




Form 8 - Proof of Publication

STATE OF SOUTH DAKOTA ; .

County et h )

Y08 Tt o Lo

certify that /?e attached printed Notice was taken

S ADh T it

j i hole time of publication of
A newspaper which during the w ! i
said notice herein after stated, has been and is printed and

published in the % -
(B-Jf, of A /&U&‘%
County of _MA___ and State of South Dakota;

that the said notice was published in said newspaper on the
following two dates:

T S /2P

from the

Tl /S 1900

_ Pugintid A2 -

Z(Title)

Ttk S /9P O

{Date Signed)

A=

Cost of Printing:

5-88

—_

NOTICE OF NEARING
to Validate Amended Vosted
Water Right Claim No.5256-3

te Approprinte Water

Notice is given that the
Department of Game, Fish & Parks,
445 E. Capitol, Pierre, SD 57501 has
made an amendment to Vested !
Water Right Claim No.5256-3 |
originally published on February 2 & ‘
9, 1989 in the Plankinton South
Dakota Mail for a hearing to
consider validation of Claim |
No.5256-3. This amendment to Claim |
No.5256-3 is to change the current
outlet elevation of Fish Lake from '
1427.2 feet mean sea level (msl) to a !
lower elevation of 1426.0 feet msl.
Fish Lake is located primarily in
Sections 15, 16-T103N-R63W in
Aurora County. Therefore, amended
Claim No.5256-3 is now for sufficient
runoff annually to fill Fish Lake
from the outlet elevation existing
prior to 1954 (1425.1 feet msl) to .
proposed outlet elevation 1426.0 feet .
msl with a claimed priority date of
August 25, 1954. Validation of
No.5256-3, as amended, will require
the outlet elevation for Fish Lake to
be lowered from 1427.2 feet msl to
1426.0 feet msl. Claim N¢.5256-3 is
also for a diversion dam located in
the E% NE; Section 29-T103N-
REB3W to divert water into Fish Lake.
An August 25, 1954 priority date is
also claimed for the diversion dam.
The drainage area located above the
diversion dam is approximately 7.0
Square miles and operation of the
dam is regulated by the Department
of Game, Fish & Parks. Runoff not
diverted by the dam enters a slough
area on the east side of Fish Lake,
Water impounded in Fish Lake is
used for recreational and wildlife
habitat purposes.

Pursuant to SDCL 46-2A -2, the
Chief Engineer of the Water Rights
Division recommends
VALIDATION of Vested Water
Right Claim No.5256-3, as amended,
and that applicable portions of
Location Notice No.6051-3 be
incorporated into Claim No,5256-3
and that abandoned portion of.
Notice No.6051-3 be cancelled
because 1) water has been
appropriated as described for
recreational purposes, wildlife
habitat purposes and livestock use
with a priority date of August 25,
1954, 2) existing rights will not be
unlawfully impaired, 3) it is a
beneficial use of water and 4) it isin




the public interest. This application
will be considered by the Water
Management Board in - the |
Roosevelt-Jefferson Room, Howard
Johnson, 2211 LaCrosse, Rapid City,
SD on March 7, 1990 at 10:306 am. The
Chief Engineer’s recommendation is
not final or binding upon the Board.
The Board is authorized to 1)
approve, 2) approve with
qualifications, 3). defer or 4) deny
this application based on the facts
presented at the public hearing.

Any interested person that intends |
to participate in the hearing before
the Board by presenting evidence or
cross-examining witnesses
according to SDCL 1-26, must file a
written petition with BOTH the |
applicant and Chief Engineer by
February 23, 1990. The Chief
Engineer’s address is ‘‘Water
Rights Division, Foss Building, 523 &
E Capitol, Pierre, SD 57501 (605 773-
3352)”." The petition may be:
informal, but must include a;
statement describing the petitioner’s.;;
interest in the application, the?
petitioner’s reasons for opposing or+:

supporting the application and the:;
signature and mailing address of the%
petitioner or legal counsel if lega}"
counsel is obtained. The applicantt
need not file a petition. Contact th ,
Water Rights Division to request:
information on this application or teg:

This hearing is an adversard
proceeding. Any person filing %
petition and/or the applicant hav.
the right to be represented by Y
lawyer. These and other due process
rights will be forfeited if no§

and State Supreme Court asd
provided by law. The time of the
hearing will also be automatically
delayed for at least twenty days
upon written request to the Chief
Engineer from the applicant or a
petitioner. The request for a delay
must be received by February 23,
1990.
This application is made pursuant
to SDCL 46-1-1 thru 46-1-9, 46-1-12
thru 46-1-15; 46-2-3.1, 46-2-9, 46-2-11,
46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10,
46-2A-12, 46-2A-14, 46-2A-15; 46-2A-
18; 46-5-1 thru 46-5-11, 46-5-13 thru 46-
5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5- .
30.4, 46-5-31; 46-5-49; and Board :
Rules ARSD 74:02:01:01 thru
74:02:01:15 and 74:02:01:19 thru
74:02:01:22. !
2tc F-15
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Recordd NAME ADDRESS CITY
I Gerry Heismeyer, Conservation Off. Box 187 Plankinton SD 5738-0187
2 Tom Clemens, Dist. Conservationist Box 227 Plankinton SD 57388
3 Richard Beringson, Secretary Dept. of Game, Fish & Parks Anderson Building
4 Darline Heines, Auditor PO Boyx 397 Plankinton SD 57368
3 Aurora County Comaission PO Box 397 Plankinton SD 57368
& Lloyd N & Viela Hickles PO Box 183 Plankinton SD 57366
7 Jesse E Hawhkins c/o Hopper Import 1891 Sante Fe Ave Long Beach C4 90R1D
& Lars,Lena & Marlin Gjesdal Rt 1, Box lé Plankinton Sb 577368
9 Gilbert C & Pearl Olsen Plankinton D $7368 &
10 Walter & Hargaret Miller 603 N HMain Plankinton SD 5736&
11 Martin Schoenfeld Plankinton SD 57348
{2 Evelyn E Saville 209 N Duff Plankinton SD 57368
13 John Saville Plankinton SD 57358
14 David Saville Plankinton SD 57368
15 Fish Lake County Club, Inc. Lex Weller, President Plankinton SD 57348
16 Susan Steele, State Attorney Box 577 Plankinton SD 57368
17 Darrel E Johnson Rt 2, Box 744 Plankinton SD 5/68
18 John M Miller Plankinton SD 57368
19 Gene Malde RR 2 Plankinton SD 57363
20 Gary Bjesdal Rt 1, Box 17 Plankinton SO 57368

W faak.



JESSE E. HAWKINS

RR 3, BOX 37

P. 0. BOX No. 666
PLANKINTON, S.D. 57368
(605 -- 9427505)

&

FEBRUARY 15, 1990
CHIEF ENGINEER

WATER RIGHTS DIVISION
FOSS BUILDING
523 E. CAPITOL

PIERRE, §.B. 57501 RE: VESTED WATER RIGHT
' APPLICATION No. 5256-3
CC:DEPT OF GAME, FISH AND PARKS AND
445 E, CAPITOL : AMENDED CLAIM N0.5256-3

PIERRE, S.D. 57501

GENTELMEN:

REFERENCE 1S MADE TO THE COPY OF INSTRUCTIONS TO NEWSPAPER TO PUBLISH
FIRST NOTICE ON OR BEFORE FEBRUARY 2. NOTICE OF HEARING To VALIDATE VESTED
WATER RIGHT CLAIM No. 5256-3 To APPROPRIATE WATER.

MY PROPERTY AND HOME IS LOCATED IN SE 1/4 section 16 (FORMERDY THE
HOPPER SCHOOL BUILDING AND FIVE ACRES) AUBORA COUNTY, HOPPER TOWNEHIP.

FisHLAKE SHOULD BE RAISED, NOT LOWERED. | AGREE WITH THE PROPOSED
ELEVATION FOR FISH LAKE AT 1427.2 FMSL. THIS 1S AN ACCEPTABLE LEVEL IN
THE SPRING TO PREVENT THIS LAKE FROM GOING DRY IN THE FALL AS IT 1S NOW.

IT CAN BE A NICE RECREATIONAL AREA WITH GOOD FISHING, BUT IF IT IS ALLOWED
TO GO DRY ALL THE FISH DIE AND IT TAKES SEVERAL YEARS TO RESTOCK, THEREFDRR,
| AM IN COMPLETE AGREEMENT TO HAVE THE OUTLET ELEVATION FOR FisH LAKE SET AT
1427.2 FMSL AS PER VESTED WATER RIGHT APPLICATION No. 5256-3 DATED FEB. 2.

Now, | HAVE SEEN A NEW NOTICE OF HEARING DATED FEBRUARY 8, 1990 To
VALIDATE AN AMENDED CLAIM NO. 5256~3 TO LOWER THE ELEVATION TO 1426.0 MSL.
THIS WOULD REDUCE THE LAKE TO A USLESS MUD-HOLE OR A DRY LAKE AS IT IS NOW
AND KELL ALL THE FISH EVERY TIME THE LAKE GOES DRY, THEREFORE, | AM AGAINST THE
NEW AMENDMENT To No. 5256-3,

F1SH LAKE SHoOWLD BE RAISED, NOT LOWERED.

JESSE E, HAWK{:S
P.S., PLEASE NOTE MY CORRECT

MAILING ADDRRSS IS:
RR 3,B0X 37 P.0.BOX No.666
PLANKINTON, S.D. 57368-0666
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STEELE LAW OFFICE, P.C.

ATTORNEYS-AT-LAW
405 SOUTH MAIN STREET
BOX 577

PLANKINTON, S. D. 57368-0577
JOHN R. STEELE TELEPHONE

SUSAN N. STEELE (605) 942-7726

February 20, 1990

John Hatch, Chief Engineer

Water Rights Division, Foss Building
523 East Capitol

Pierre, SD 57501

Richard Beringson, Secretary
Department of Game, Fish and Parks
445 East Capitol

Pierre, SD 57501

PETITION

As required by +the Notice of Hearing to Validate
Amended Vested Water Right Claim Number 5256-3 to
appropriate water, this Petition is filed by interested
parties intending to participate in the hearing before the
Board by presenting evidence or cross-examining witnesses
according to SDCL 1-26.

Petitioners, Mark Meier, James Von Eye, John Fett,
Howard Fett, John Saville and David Saville, are interested
in this application in that the vested water right claimed,
by Number 5256-3, affects their existing rights of natural
drainage; their wuse of public roads and bridges; and their
use, as owners/operators, of private property.

Further, the Petitioners respectfully request that a
continuance of this matter be granted. Due to a conflict in
scheduling, Counsel for the Petitioners will be unable to
attend the March 7, 1930 meeting of the Water Management
Board. Accordingly, Petitioners request that this matter be
scheduled for hearing at the May meeting of the Water
Management Board, or at a time that is mutually agreeable to
the Board, Applicant, and Petitioners.

Submitted by:

%W/m/ 7. m
SUSAN N. STEELE
Counsel for Petitioners




OFFICES OF THE
STATES ATTORNEY

PLANKINTON, SOUTH DAKOTA
57368
Phone 605 - 942-7725

Febrvary 19, 1990

John Hatch, Chief Engineer

Water Rights Division, Foss Building
523 East Capitol

Pierre, SD 57501

Richard Beringson, Secretary
Department of Game, Fish and Parks
445 East Capitol

Pierre, SD 57501

PETITION

As required by the Notice of Hearing to Validate
Amended Vested Water Right Claim Number 5256-3 +to
appropriate water, this Petition is filed by interested
parties intending to participate in the hearing before the
Board by presenting evidence or cross-examining witnesses
according to SDCL 1-26.

Petitioners, the Aurora County Drainage Board and the
Hopper Township Board of Supervisors, are interested in this
application 1in that the vested water right claimed, by
Number 5256-3, affects existing rights of natural drainage,
roads, bridges, and private property.

Further, +the Petitioners respectfully request that a

continuance of this matter be granted. Due to a conflict in
scheduling, Counsel for the Petitioners will be unable to
attend the March 7, 1990 meeting of the Water Management
Board. Accordingly, Petitioners request that this matter be

scheduled for hearing at the May meeting of the Water
Management Board, or at a time that is mutually agreeable to
the Board, applicants, and Petitioners.

Submitted by:

>éZ;aﬁé¥£~f 7%2. 4§%%22x51,
SUSAN N. STEELE, Deputy
Aurora County States Attorney

Counsel for Petitioners
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4 L‘ \i j&i' %\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol

Pierre, South Dakota 57501-3181

February 26, 19890

TO:

NOTICE

Richard Beringson, Secretary
Department of Game, Fish and Parks
445 E Capitol
Pierre 8D 57501
s of Record (see attached sheet)

d Part%p
FROM: féd oén Hatch, Chgef Engineer

/

SUBJECT:

Water Rights Division
605 773-3352

Automatic Delay of Hearing on Amended Vested Water
Right Claim No. 5256-3

Petitions regarding amended Vested Water Claim No. 5256-3 have
been received from Jesse E Hawkins and Susan N Steele, attorney.
The petitions from Susan N Steele request an automatic delay of
the hearing. Therefore, the hearing on amended Claim No. 5256-3
is automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and
will NOT be held on March 7, 1990.

Notice of the time and place of hearing will be given at a later

date.

cc: Water Management Board
John Guhin, Assistant Attorney General
John Haak, Assistant Attorney General



CERTIFICATION

I hereby certify that on February 26, 1990 I have personally
deposited with the U.S. Mail postage prepaid envelopes containing
a Notice of Hearing of Automatic Delay of Hearing on Amended
Vested Water Rights Claim No. 5256-3 addressed as stated on the
Parties of Record sheet dated February 23, 1980.

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this &7

“JOHN HATCH

3

Ky

£ NOTARY PUBLIC /2o

£ SEAL) coUTH DAKOTA STEM
¥ !

g

r%vq»w%%%+

My Comm:ssnonE plres Apr 1 1993
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Cvoors oot lizad-

KAREN SCHLAAK
Senior Secretary

day of Z%;Lf3§!i 1990.

NoYary Public




AL‘\i j&i' N\ Department ofv

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

March 21, 1990

NOTICE

TO: Richard Beringson, Secretary
Department of Game, Fish and Parks
445 E Capitol :
Pierre SD 57501
and Parties of Record (see attached sheet)

FROM: John Hatch, Chief Engineer
' Water Rights Division
605 773-3352

SUBJECT: Hearing on Amended Vested Water Right Claim No. 5256-3
Claim No. 5256-3 was not considered at the March 7, 1990 Water
Management Board meeting pursuant to a request for an automatic

delay as specified in the Notice dated February 26, 1990.

The Water Management Board will now consider Claim No. 5256-3 at
9:15 am on May 23, 1990, Pelican Room, Ramkota Inn, Highway 212

West, Watertown SD. The agenda time is an estimate. The actual
time of hearing may be later than 9:15 am due to prior agenda
items. Applicable provisions of the Notice of Hearing published

on February 8 and 15, 1990 in the Plankinton SD Mail will still
apply at this hearing.

cc: John Haak, Assistant Attorney General



CERTIFICATION

I hereby certify that on March 21, 1990 I have personally
deposited with the U.S. Mail postage prepaid envelopes containing
@ Notice of Hearing on Amended Vested Water Rights Claim No.
5256-3 addressed as stated on the Parties of Record sheet dated

February 23, 1990.
W Ma&/g

KAREN SCHLAAK
Senior Secretary

STATE OF SOUTH DAKOTA )
) SS

COUNTY OF HUGHES )

Sworn to, before me, this_26%Th day of __&ngfii__, 1990.

------------------------
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: JOHN HATCH $ otary Public
& (ZEAL NOTARY PUBLIC SEAL
i SOUTH DAKQTA y
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April 27, 1990

John Hatch, Chief Engineer
Water Rights Division

Foss Building

523 East Capitol

Pierre, SD 57501

Richard Beringson, Secretary
Department of Game, Fish and Parks
445 East Capitol

Pierre, SD 57501

WITHDRAWAL OF PETITION.
CAppE i et - 4]

In February of 1990, I filed “a Petition with your
office 1in opposition torvested water right claim no. 5256-3.
I no longer oppose that water right and do not intend to
participate 1in the hearing before the Water Management
Board. Accordingly, please withdraw my Petition in the

above-referenced matter.
;-
,( & "f ~
7 - (‘7"/

Jesse Hawkins”
P.0. Box 666
Plankinton, SD 57368

Submitted by:




AGREEMENT REGARDING THE OPERATION OF
THE FISH LAKE WATER DIVERSION GATE

PARTIES

This Agreement is entered into this /5 tﬁ‘day of May, .
1990, by the Aurora County Commission, in its.capacity as the!

Aurora County Drainage Board, County of Aurora, State of South

Dakota, and the Department of Game, Fish and Parks of the State

of South Dakota.

PURPQOSE

The purpose of this Agreement is to provide working‘

guidelines for the operation and regulation of a water diversion
gate by the Department of Game, Fish and Parks located an the
section line hetween the NE 1/4-29-103-63 and the
NW 1/4-28-103-63 in Aurora County, South Dakota.

When closed, the diversion gate serves to divert water
into Fish Lake. When the gqate 1is opened, the water flows
through a culvert to the east, onto the NW 1/4-28-103-63.

GOVERNING LAW

It 1is agreed that this Agreement shall be governed by,
construed, and enforced in accordance with the 1laws and
regulations of the State of South Dakota.

 MODIFICATION OF AGREEMENT

Any " modification of this Agreement or additional
obligation assumed by either party in connection with this
Agreement shall be binding only if evidenced in writing signed
by each party or an authorized representative of each party.

GUIDELINES

I. Water levels are +to be measured by the Department in late
fall, at which time the diversion gate shall be:

A. Completely open if the 1lake 1level 1is above

1425.0 msl, and shall not be closed regardless 0f_7

runoff flows.

B. Completely open if the 1lake 1level is between
1423.0-1425.0 msl. Watershed snowpack - and
precipitation will be monitored over the winter.
Based on the best estimate of projected spring water
delivery to the 1lake, the following actions may be
taken:

1. If inflows are predicted to be high, the gate
may remain open.

- 2. If inflows are predicted to be limited, the
gate may be closed to no more than the half-way
mark.
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C. Completely <closed if the 1lake levels are below;
1423.0 msl. Watershed snowpack and precipitation will,
be monitored over the winter. Based on the best:
estimate of projected spring water delivery to the
lake, the following actions may be taken:

1. If inflows are predicted to be high, the gate
may be opened to the half-way mark.

2. If limited inflows are predicted, the gate
may. remain closed and monitored.

IT. The procedure for changing diversion gate settings during
periods of runoff shall include:

A. Notification shall be given to landowners
downstream from the diversion gate for two miles, who
are likely to be affected by the gate change, in
sufficient time to allow them to prepare for higher
water levels. . ‘

B. Changes in gate settings may be made in stages to
allow a more gradual rise of water levels.

C. Changes in settings shall be made, as soon as;
possible, when rTunoff levels become unexpectedly hlgh
(Items TII(A) and II(B) still apply.) i

ITT. Gate settings made during the fall shall be reported to

the Aurora County Commission at some time prior to any expected,
runoff occurring. Predictions of spring runoff shall be shared

with the Commission at the appropriate times.

Iv. Emergency situations shall be discussed with members of the
Aurora County Commission and the Hopper Township Board.
Caoncerns, complaints or suggestions presented by effected]
landowners shall be made known to the Department “s
representative and members of the above-mentioned entities, as
soon as it is practical.

V. A contingency plan will be in place and provided to the
Department of Game, Fish and Parks within 30 days of execution
of this Agreement that provides for a designee of the Aurora,
County Commission to make necessary gate setting changes, in;
accordance with the above guidelines, in case a situation may
arise that the Game, Fish and Parks representative is
unavailable.

-




seal. Ei 2? |

. (SEAL)

STATE OF SOUTH DAKOQOTA ) ) .
1SS ?
COUNTY oOF AURORA ) !

, 0n this the _éﬁfif? day of May, 1990, before
me, sziu s s) S, the  undersigned officer,
personally appeared Kenneth VanGenderen, Chairman of the Board}
of County Commissioners of Aurora County, South Dakota, known to!
me or satisfactorily proven to be the person and officer|
described in the foregoing instrument, and acknowledged that he
executed the same 1in the —capacity therein stated and for the
purposes therein contained.

IN "WITNESS WHEREOF I hereunto set my hand and official

seal.
,///L(,c«d’{’i‘w /7g \\{//_Z'L(;L/(ic_ {
Notary Public, South Dakota )
My commission expires: £9~/:7~‘§>9( 1
(SEAL) |
!

STATE OF SOUTH DAKOTA )
. :SS
COUNTY OF / )

n = day of May, 1990, before
me, o~ , the undersigned officer,
personally appesred Richard Beringson, Secretary of the
Department e Fish and Parks of the State of South Dakota,
known to me—%or satisfactorily proven to be the person and
officer described in the foregoing instrument, and acknowledged

that he executed the same in the capacity therein stated and for
the purposes therein contained.

IN WITNESS WHEREOF I hereunto set my hand and official

Notary Publ C’Souﬂh Da
My commissiddn expires: éﬁ?;&




AL' \i n;@l' \ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

May 31, 1990

NOTICE

TO: Richard Beringson, Secretary
Dept. of Game, Fish & Parks
445 E. Capitol
Pierre, SD 57501
and Parties of Record (see attached sheet)

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

SUBJECT: Vested Water Right Claim No. 5256-3

This notice is in response to action taken by the Water
Management Board at the hearing on May 23, 1990 to validate
amended Vested Water Right Claim No. 5256-3. The Board validated
the amended Vested Water Right Claim No. 5256-3 for sufficient
runoff water annually to fill Fish Lake, Aurora County from the
outlet elevation prior to 1954 (1425.1 msl) to elevation 1426.0
msl.

Decisions of the Board may be appealed to the Circuit and State
Supreme Court as provided by law.

cc: Ron Koth




CERTIFICATION

I hereby certify that on May 31, 1990 I have personally deposited
with the U.S. Mail postage prepaid envelopes containing a Notice

on Vested Right Claim No. 5256-~3 addressed on the Parties of
Record sheet with a copy sent to:

Ron Koth, Department of Game, Fish and Parks

KAREN SCHLAAK
Senior Secretary

STATE OF SOUTH DAKOTA )

) SS
COUNTY OF HUGHES )
Sworn to, before me, this__/$+ day of __g&iﬂ&ﬁ___, 1990
¥ JOHN HATCH : tary Publi
8 G NOTARY PURLIC /2o otary Ffublic
Ky SOUTH DAKOTA@I
X ; My Commission Ex,zires Apr.1,1993 &




South Dakota Division of Wildlife

Department of Sigurd Anderson Building
p 445 East Capitol

Game, Fish and Parks Pierre, South Dakota 57501-3185
(605) 773-3381

November 26, 1990

Mr. John Hatch, Chief Engineer

Division of Water Rights

S.D. Department of Water & Natural Resources
Foss Building

Pierre, SD 57501

Dear Mr. Hatch:
This brief correspondence is to inform your office that pursuant to the
qualifications on South Dakota's Department of Game, Fish and Parks

vested water right No. 5256-3, the outlet elevation for Fish Lake has
been lowered to 1426.0 fmsl.

After con{acting Dave Brown of your office, it is my understanding that
the concrete elevation marker will be installed by your staff.

If you have any questions regarding these matters please call me at
773-6208.

Sincerely,

=i Sl

Timothy J. Ofson
Water Permits Coordinator

TJO/1d
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