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Form 2 - Application for Pormit to Appropiiata Water- Origina! {Includes Approval and Permit)

No. .4._300'3A ]
Map No.3_7“‘?_3_."3 Watar Division No. i&ﬁ.ﬁm&ﬂﬁg District
_ Above for Office Use  Jgg| 7O 203
; , APPLICATION FOR PERMIT
i To Appropriate Water within the State of South Dakota

Check one of the following: Modi.fication of Existing Permit No. 4300-3.

TN

New . Vested Right _ Future Use

Change in Diversion X Additional Diversion
Change in Acreage . Additional Acreage
1. Name of Applicant Seuth_Lincoln Rural Water System _ phone No. 605-987-2523

Post Office Address __BOX 193 Canton State south Dakota 57034

{Street, RR, or Box) (Town) {Zip Code)
If a corporation show date and place of incorporation SLRWS - 12/21/76

. Method of accomplishing work {contract, employment of others, or by direct labor) Employment of others
_Name of diversion work South Lincoln Rural Vater System - Well Field No. 1

. Amount of water claimed {cubic feet per second) 2.0 cfs (3 wells)
. Source of water supply __Dakota Sandstone
_Location of point of diversion (1) Sec, 20, TIBN: R50W; _(2) Sec. 32, T98N, R50W;

(3) Sec. 36, T98N, R51W; or, SE4%, SEc. 35, T98N, R50W; or West 100 acres,

- SWwk%, Sec. 36, T98N, RS50W: or, WY, SE%, Sec 36- 28N, RSOW  pincoln

7. Annual period or periods during which water is to be used 12 months/year

[, B S I~ N S

i 8. Use to be made of water, (irrigation, industrial, municipal, commercial, recreation, etc.) domest.c

9. For irrigation use, Total number of acres to be irrigated —
List below each forty acre subdivision, or lot, or fraction thereof and show: number of acres to be irrigated in each,
Land Description No. Acres lrr. Land Descriptian “|_No. Acres Irr.

Attach sheet if more space is needed

10. Time required to complete construction of water supply system - 4 years. Additional time required
to complete application of water to thé proposed beneficial use ____l-__ years.

11. Choice of county news ¢ for publiration of Notice of Intent to Appro riate Water Sioux Valley News.
oice of county newspaper for publication of Notice o pprop L ath Dakota

12. Principal Features of the Proposed Water Supply System.

A. Works proposed to divert water from its natural source.

Gravel Pack Wells
B. Works proposed to transport water to place of use.

Rural water system pipeline network.

14 C. Works proposed to apply water 1o heneficial use.

Individual farm/city distribution systems.

- Estimated Total Cost $ 8.125,000.00

Attachments: Attach Form 2A if diversion from a well or dugout, or if storage of water, is proposed. Attach map.
(see instructions concerning preparation.)

L. y.\)}:q‘ .t
STATE OF SOUTH DAKD )
/-'\)i\ ..“.“.‘&B\S' T‘A )SS.

OB
Counly/'of 7ol '\Q’ﬁ& \

> ) “
TRA 'fff pred N3 AXL v e the applicant, certify that | have read the foregoing application
and Have txamir=d the, aitsced map and that the matters therein stated are true and that lintend, and am able to

complate the necebsary tongjruction [‘; ! / . ~
\'l .2 :'. ‘: I‘._‘.
G, 7 Sipned {l-'lféd \ﬁL féw—.Q
Ly ‘ 'q -

P
Ahyere ; .
LR Subscribed and sworn to before me this 2

o N #Jf TP

L1930

- Notary Public {or other qualified officer)
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WATER RIGHT APPLICATION APPROVAL

The Board of Water Management hereby approves Water Right Application No. 4’300"3 A

Soumt L incars Pupa: WateR Sistem Bot 142 (Qartos

(Applicant) (Post Office Address)

SOUT}-\ Oa %ﬂ]ﬂ_ 57034' With the following qualifications.

tate)

See attachment{ 2.

Date of first receipt of apriication September 8 .., 1980
Date of return to applicant for correction, arnendments or changes required , 19
Date of receipt of corrected application .19

" . 21 77A
Approved November 20, .19 80 .Recorded in Book - Page

(i, -/ WATER RIGHT PERMIT NO. __ 4300-3A ® .

The Boatd of Wdter Management hereby grants and issues this Water Right Permit No. 4300-33_ authonznng the
construction of the water use system and :he putting of water to beneficial use as stated in the Application and as
qualified in the Water nght Application approval, subject, however, 10 the following limitations and conditions:

August 30 .19 77

1. The date from which applicant may claim right is

2. The equuvalené of at least one-fifth of l&lg \vork abhove specified is to be completed un or before

Novemb 19
3. The whole of said wark is to he cumpleted on or before November _ 20 1984
4.The limit of time from proof of heneficial use of water approprlaled in accordance herewith is
Noveinber 20 ,19_85
5. The waler appropriated shall be used for the purpose of Rural Water System Use

6. The prior fight of all persons who, by compliance with the laws of the State of South Dakota, have acquired
a right to the vse of water must not be injuriously affected by this appropriation.

7. The amount of the appropriation herein granted shall net exceed _No_3dditionalgypic feet per second;
neither shall it excecd the capacity of the above described water supply system, nor shall it exceed the amount
of water needed for beneficial-usce-sorved -and—iforirrigalionpurposes-raid-apprepration-rrust-ba-tiniod-
‘{o-hot-niva-than-2-acre{eet-per-acre-per-yearand-betimited-to- 1ot -more-then-one-seventretrt-70}-of-ane—

cubic{oot-of-water-por-second-ei-time-foreach-aere-of-tama which water is actually and beneficially applied
used for rural water system use

latircigation on or before ___Noveamher 20, 1985 ; said water to be used during the following describcd

. continuously
annual period:

. 8
Witness my hand this 22nd day of becembe r . 19_9

THE BOARD OF WATER MANAGEMENT

%Q.\_ gy /(

Chimqléngineer. Water Rigms JOHN “ATC”

Certificate of Construction Issued .19

. Water License Issued "“" .19 Q"
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HURON DRILLING INC. DRILLERS LOG

D

1D sp 19 077

PAGE NO.
Buryl Water - Lincoln Couaty 852_:22-297.50 Cek. /20/77 9 Tea Rathjen
IGB NAME Thexsd DATE RIG NO. FORTMAN

f| et | e mn REMARKS
1 0 - 3=15 yellow ¢lay
2 10 . 15=2C blua 2lay cased with 2" plascie
3 & 20-40 tlue clay €0 ft. slztted @ tottza
L & v LG blue clay cuczed 15 GFM
5 100 &0~77 sand ' W.de 167
6 120 - 77=20 tlze :lay .
7 10 80-100 hlue slar
8 110 |« )
9 480 v oo 100-115 san iy
10 i 200 wovr ] a 115 - shals -
11| 220 < | o Hard Rock 2 165
12! 210 e
134 260 |
1 200 | -
15 ; 300 | | - “v
16§ 370 i Greea Hura @ 525
177 340 | 325-360 sands
1d | 360
;;/ml- 3 - 350=3%0) 3traazbes
20110 590100 no gact
2| 40 £00-210 na zocr
2 Q LU0 4310420 strasksd ™
2 150 425-L10 z00d szl
2, | 430 LLO-160 fadr sa:z
25 | 500 | 460-180 fair sari
6 | 520 LBC—-500 good sams
27 | 519 500~520 gocd sand
28 1 5¢0 520-510 goed 3z=d
29 | 580 | 510-550 good sa=4
30 | W0 | | 550-560 no goed
31 20 | 560-580 hard sa=i
32 | &0 I
33 | 860 T.Do | 580~533 bard so=

| 532-400 giod 3apd

| 600-510 gocd sezd ¢

610620 =~ no go:d

620010 good 3amd

L3330 zood sani

Y
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mu.mc INC. DRLERS LOG

PAGE NO. il.

e e e =
South Lincoln Rural Water Assce. RRT oS4, oheat s February 8,79| 12 Tack Rurk)
e JOR NAME LOCATION I DATE RIG_NO. FOREMAN
- | peernt | e NEMARKS | -"
1 20 8:35 [AM 2.8-79 0.5 Top soil R
, 2 40 8:45 5-20 Yellow clay R
; 3 60 9:00 20-60 Blue clay
"4 ] 80 9:45 60-70  Gravel l-sack Reverr
5.1 100 10:05 70-80 _ Blue clay & fravel
¢ 6 120 .10:25 80—110 Blue clay : ‘
7 140 Al:15 110 ¥+ ‘Top Plerre Shale '
( 8.] 160 |11:55 110-150 ' Shale’
{91 180 [12:20 - 150-160 " Chalk
110 -| 200 1:10 « 160-260 " Shale =Sack_Bran @zao_r:}:‘
i | 220 2:00 260-330 ¥ Shale with hardshelis Green_tiorn @ 100 fe
12 | 240 2:35 330-340 "'Saudy shale :
13 | 260 3:25 340260 “ Shale
;“1,, | 280 4145 360-380 ' Sandy shale :
{15 | 300 5:50 " 380-390 " Fair sand I
{16 | 320 6:20 ¢ 390-445 " Shale -
,!17 340 T Y3 v 445-460 ' Fair to good sand
!13. 350 10:00 460-465 ° Good mand )
! ' 12___&0 10:45 465-475 Hard sand
20 400 11:20 -~ 475-500 Good sand 3
21- | 420 12:05 500-515 Fair to good sand ‘(9 minutes) '\
22 440 1:55 515-530 Rock ‘:‘
23| 460 2:15 3
24 | 480 2:40 :
25 | s00 2:51 Nt
25 | s20 3:30 oy
26 | 530 4 1 I &
——
..-_q'__ —_— %
o
IR &
il — ¥
, ‘:.
N s’ g
- ——
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PEST WELL BH. #2

50UTE. LINCOLN RURAL WATER

NE-20-98-50
' pESCRIPTION

DEPTH
n-3':. Top Soil
3-24" Yellow Clay
24-100"'" Blue Clay
100-144" Sand & Gravel
144--372° Shale Voo
372-387" Greenl oL
38°7-400" Shale
A0n—~-416" sand
415-420" Shale
420-434" sand Streaks
434-452" Sand
452-480"' . Tuff
480-514"' . Streaked Sand
514-520". Rock
520-552" Good Sand
‘552-560" Shale o
560-592" Shale with Streaks of Sand
592-600" Fair Sand-Hard
500-620" Fair Sand with Shale Streaks
. 620-640"" Mostly Shale

';otdl depth was 640' and completed 2/21/19. Static water 1avel
- was reported as 167 fest.y :

e e e




{
Form 2A - Wells, Dugouts or Water Storage Dams (Supplemont to Form 2) /
‘ i

12. Principal Features of the Probnsod Water Subplv System {continuec)

B
D. Well Information ; j!
t

: 1 '
(1) Drill Hole, Diameter_10-18 inches peph_650 feet -

{2) Casing, Type stezl , Diameter__8=12 inches  fhickness.0:25 inch
{wood, con:zrete, steel, etc) N

i .
(3)Screen Type_Stainless steel piameter 5-10 inches , Length 100-125 feet

(4) Gravel Pack, Thickness 3 inches . Length of grave! pack 200-250 feet

E. Dugout Information or Estimates

i 4 —

{1) Surface dimensions, , Depth

F. Fiil out for Either a Well or a Dugour.’

]
i
(1) Water Bearing Materials. (Attach al copy of test well log) ;\

t
Depth to top of water bearing material _425'/465' /480"

Depth to hottom of water bearing material 850'/515'/620"

Depth to water (ground surface to water level) 167'/125" /167 '

(2) Distanca m nearest existing household or livestock watenng well. —Dakota Well

~.¢,, *3": v"i:'."'l

Gn same owner's property Appr ox. 2kmilegs.

v
\

On property ‘owned by others _1300 feet ds. (unless waivered by well owner)

G. Water Storage Dams

i

Af the proposed water use system contains one or more water storage dams, please show in the apace below, the
height, length, maximum water depth, surface area, drainage area, storage capacity, dam slope, dimensions,

location and size of outlet works, of each storage dam. The location of each water storage dam should be shown on
the water right map.

-

. Fr(;'eboard

o]

Normal . Crest width

Water

»

. Height of Dam

p<3

Surface l

Spillway witth

L —2 =)
1l ' . Outlet dimensions:
1‘. : X Pipe diameter _ -

% Y X
/ 3. X & Y slope:
// " Upstream

Downstream
L s \;‘D Surface area of impoundment

Drainage ar2a above dam

- 5, .
-CZ Ly Z}LL /L\J’L ‘*671““{(.)

Signature of hcant

e N

- ————r
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Ui ATTACHMENT #' 2,
ATTACHMENT ON WATER PLRMIT NO. 430034
SOUTH LINCOLYN RUFAL WATER SYSTEN

i i

The Following supercedes the previous qualifications:

1, That the System be 1imited to an annual withdrawal of 455 acre-feet and thﬁt

the total withdrawalle subject to raview Dy the Board;

i

2. The System can be pumped with the tun wells slready completed, if annual - ¢

withérawal restrictions are 1imited to 304 acre “eet until the 3rd well is devaloped
and put on line (approved September 25, 1980 - Findings of Fact, Conclusions of Law
approved November ©0, 1980); spacing between wells must ke at least 2 miles; !

" [N
3. That the rural water system wells approved under this Permit will be locatzd
near domestic wells and other wells which may obtain water from the same aquifar.
The rural water system under this Permit shall control its withdrawals, to proctect
neecded water supplies in adequate domestic wells or in wells having prior water
rightss R L

- , i o !!lr“ Core iy

Withdrawals will be pestricted, if the aquifer head pressure declines 20 feet!
at designated mesasuring points during a four year perioi, beginning with the late
ithe first water is pumped into distribution system. § The head pressure declinz to be
determined by using an average of three of the seven proposed observation wells
located at least two miles from one or more production wells, The lowest measure-
ments, to be based upon an average of each observation well measurements taken over

a three month period, will be used in determing heal pressure decline; ¢

. S P | ;
4. If the aquifer head pressure does decline more than 20 feet in the four lear
period, or if ohservation well measurement data indicates the 20 foot head pressure
decline level would be peached in the four year period, the rural wata? system upon
order of the Board will have to change tc a neuw source of water;

R

i

5. That no wells be located within 1,300 feet of existing Dakota Formation wells
unless waivered by the well owner;

6. fThat the Davis area well field be developed and therein be fully operational
Ly Hovember 1, 1981.

Priority for this Permit No. 4300-3A is established under Water Permit No. 4300-3.

. ".s-f;;. AR
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LITACHMERT ¢

ATTACHMENT ON WATER PERMIT NO.V4309~3A
SOUTH LINCOLN RURAL WATER SYSTEM

This Pa§wit is approved with the following qualifications:

1. That “the System be limited to an arnual withdrawal of 455 acre~feet and that the
trtal withdrawal be subject to review by the Board; L’
.\ ,""“/‘r ’ 3
2,.X. That before any water is used, all proposed wells must be installed at least 24
miles apart, with all three wells ready for pumping prior to any use of water;

N K

ot That—thaﬂeyseem—tnstu&i—one—observat1on~we11—1nto~the—uppﬂr~1aver—o€—the—0axota
)Il

fo:mak_”n_ahnut_.noﬁfeet.fxnm.each produebton—wei‘"to*be*used“for_mOﬁttoring
‘drawdawn TieaY the P pm}‘—ulumr(//‘nufb /.f/ FFel X25/8/

4. That. the rural water system wells approved under this permit. will be located
near domestic wells and other wells which may obtain water from the same aquifer.
The rural water sustem under this permit shall control its withdrawals, to protect

.needed water supplies in adequate domestic wells or in wells having prior water rights.

PSSR T . e \‘ Fel
¥ithdrawals will be restzlcted, if the aqulfer head pressure declines 20 feet at
designated measuring pointe during a four year period, beginning with the date the first
water is pumped into distribution system. . The head pressure decline to he determined
by using an average of three of the seven proposed observaticn wells located at least
two miles from one or more production wells.. The lowest measurements, to be based
upon an average of each observation well measurements taken over a three month period,
will be used in determining head preSbure decline;

AN i
5. If the ajuifer head pressure does decline more than 20 feet in the four year
period, or if observation well measurement data indicates the 20 foot head pressure
decline levrl would be reached in the four : «.r period, the rural water system upon
order of the Board will have to change to . new source of water;
\

6. That no wells be located within 1,300 feet of existing Dakota Formation wells unless
waivered by the well owner; i

|

o

.,
\
\

7. That the Dav1= area well fleld be developed and therein be fully operational hy
November 1, 196..

Priority for this Permit No. 4300--34 is established under Water Permit No. 4300-3.

e R e LY
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Publish firet publication, on or betore Septenber i1, | 180

HOTICE GF HEARING O
APPLICATION TU APFROPRIATE WATLTR:

Picrre, South Dakota 57401
Septenber 8, 1930
Hotice is hereby given thot the South Lincoln Rural Vater Syctem whose post office
address is Canton, South Dakota has made an application in accordance with the provisicns
of SDCL h6-1-1 thru h6-1-9, h6=1-1h; 46-2-9 thru H6-2-11, &6-2-13; 46-5-1 thru hi6-5-8;
46-5-10 thru 46-5-22, L6-5-31; ho-5-4i; Wh=6-3, W6-06-3.1, W6-6-5, h6-6-6.1, h6-6-10,

L6-6-14 and Boarc Rules ARSD 52:01:01:01 thru 52:01:01:15, for & permit to change the

location of Well #3, approved under Perait No. W3co-3, the point of diversion of which

was 1o be located in the SWY Section 36, T98H, RLIM will “e located in the STA Section 35,

or W 100 acres of SWE Section 36 or Wl SEL of Scution 36, T98H, RS0M. Said water to be

used for the purpose of providing water supplies for the rural water systen. HNo additional

water is requested then has been previously authorized under Perinit Ho, k30n0-3.
, .

3 L Yal
The Rural Water System has also requested relfbf from th: clause on Permit No. 4300-3
that all three wells be ready for pumping prior to the use of any water, and the c¢lause

stating that the Davis Vell ficld be placed on-linc prior to pumping from the bDakota Vells.

This Application Ho. h300-3A will be considered by the Water Hanagement Board at
Meeting Room #1, Kneip Building, Church & I1Vinois Street, Pierrve, S0 upon the 25th day
of September, 1980 at 1:00 p.m.  The Board is authorized to make a determination on this
application at the hearing, Al interestel persons may appear and be heard.  Any person
who may be affected by the Board decision who dasires to present cevidence or cross-examine
vitnesses according to SDCL 1-26 may nolify the Bonrd in writing prior to the hearing or
orally at the hearirg.

This hearing is an adversary proceeding. Any person has the right to be present or
to be representad by a lawyer. These and other due pracess riants will be forfeited if

they are not exercised at the bhearing. Pecisioas of the Board way he appealed to the Courts
as provided by Taw,

Any handicapped person wishiag to attend this hearing can contact the Mater Ricits
Aivision, MR, loc foss Bailding, Pierre,

Sh, prior to the heariong date for assistance to
Lesure access to the hearin:.

YATER MANAGERENT BOARD

CURTAN . JONLS
Yater Rights Specialiast

i‘.’ /1J )'

co: South Lincoln Raral Water System, Canton, S0 57013

e e e e b —— e ——
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Affidavit of Publicalion

STATE OF S0UTH DAKOTA
COUNTY OF LINCOLN

......................... 1 ﬂarleBemael

............................................ belng first duly sworn on her
oath says: that the Sloux valley News is 4 legal week-
ly newspaper of general circulation 85 required by
gSouth Daknta Code nf Nineteen Hundred Thirty-Nine,
and any acts amendatory thereto, printed and pub-
lished by the sloux Valley News, Inc,, In Carton, in
satd county and State, and has been such legal news-
paper during the time hereinafter mentioned; that
she is and during all of sald tine was bookkeeper of
gald newspaper and has persaral knowledge of the
facts stated in this affidavit; that the advertisement
headed:

NOTICE OF HEARING oY
APPLICATION TO APPROPRIATE
W ATER

a printed copy of which is hereto attached, was printed
and published In sald newspaper 0T ... N KO J—

successive weeks upon the following dates, to-wit:

September 11, 18, 1950
that the full amount of th2 tees charged for publish-

I . . : &

ing the same to-wit: the sum of *{’239‘3 ...............
tnures solely to the penefit of the publishers of said
newspaper; that no ngreement or understanding for
any division of this sum has been made with any
other person; and that no part of sald sum has bzen
agreed to be pald to any person whotnsoever.

¢

":[Z%QIJQLL,, ..... %ﬁ:maﬁégéhgwﬂmn ......... o

Subscribed and sworn t0 pefore me this v 18th

........................

o BERSIREK '3,

0 Vi

........................... erarssens e ase--eed

th Dakota -

day ol ......

(Beal) 3

e o

s
NOﬂCEOFHEAmNGONmm
APPLICA‘I’IO!\:’}D APPROPRIATE
, Pietre, South Dakota 57501
LA e Seplembat6,1980
Notlce is hereby given that the
South Lingo'n Rural Watar System
whnse post office address is Can-
ton, South Dakota has made an
application in accordance with
the provisions of SDCL 4811 thru
46-1-0, A€ 1-14; 45-2-9 thre 48211,
48-2:13; 4851 thru AB5-; 46 5-10
thiu 46-5-22, A8 5-31; 46-5-41; 466
3, 46-6-3.1, 46-6-5, 46-6-6.1, 46-6-10,
46.6-14 and Board Rules ARSD
52:01:01:01 thru 52:01:01:13, for 2
permit to change the location of
well #3, apptuved under Permit
No. 4300-3, the point of diversion
of which was to be located in the
SWve Section 36, o8N, B5IW will
ba located In the SE Séction 35,
or W 10u acres of SW1s Section &g
of W SEs of gaction 35, T98N,
AS0W. Sald water to be used for
the purpose of providing water
supplies for “the rural wiatef
system. No additional water Is
requested ’ then *has been
proviously authorized unuer Per
mit No, 4300-3, cx=en poama :
. The Hural Water gystem has
algo- requasted retiel from the
clause on Parmit No. 4300-3 that
all three wells be rerdy for pum-
ping prior 1o the usa of any watef,
and ihe clause siuting that the
Davls Well fleld be placed on line
prlor o pumplngv‘lmm the Dahota
Wells, . = ° ™ P
. This Application No. 4300-3A
will be considated by the Water
Management goard at Meeting
Room #1, Kralp Building, Chr.ch
& \liinois styeet, Pierra, SD upon
the 25th day of September, 1980 at
1:00 p.m. 7he Board is authorized
to make” rcmermmmlon‘on'tms
application at the hearing. All in:
terasten persons niay appear and
ba heard. Ary persen who may be
allecied by. the Roard decision
who desires to present evidence
of crogs-axamine witnesses ac-
cowding 1o sDCL 1-28 may notily
the Board in writing prinf to the

and other dut process flghts will
ta forfeited it they are not exer
clsed al the hearing. Declisions of
tho Board may be appealed to the
Couris 88 provided bylsw. -
Any * nandicapped .- person
wishing fo attend this heating can
contact the Water Rights Division
DWNR, Joe Foss Bullding, Plena,
sp, prior to the heatlng date for
asslstance lo, assure ascess 1o
the hosring. S
Water Management Beard "
Burton F.Jones e
Wate: Rlghts Spacialist L
(9-11;48) e an

N
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- dKe\J'o.'an pepartment of

. Natural R

¥ ater & Matural Resources
Jue Foss Building water Rights Divicion
~iarre, South Dakota 57507 605 773-31352

Novemher 5, 1930

TO: Porsons Interested in South Lincoln PWS change in Diversion Point
FROM: John Hatch, Chief Engineer, Water Rights Division
SUBJECT: Reconsideration of Application Ho. 4300-3A

I . .
The Water Management Board will reconsider deferred Water rermit Applicaticn No.
1300-3A in Lincoln County at 10:45 a.m., November 20, 1930 at the Karl Mundt
Library, Dakota State College, Madision SD. 3
This reconsideration hearing will be conducted in accordance with the provisjons
of sprlL d6-1-~1 thru 46-1-9; 46=-1-14; 46-2-9 thru J46-2-11; -16-2-13; 46-5-1 thru
J6-5~8; d6=5-10 thru 46-5=22; J6-5-41; 46-0-3; 46-¢=-5; 46-6-6.1; 46-6-10; d6-6~3.1;
46-6-14 and Board Rules ARSD 52:01:01:01 thru 52:01:01:13.

This application was previously deferred by the pBoard until appiicant firmed up a
location for the requested change in Jdiversion point; applicant has specified the
woll will be in the SEY, Section 25, 173N, RHQV, After reconsideration of the
derorred application the Board can approve, conaitionallu approve, defer, or deny
all or part of the application,

This hearing is an adversary prococding.  any person has the right to be presont
a1 to be ropresented by oo lawyer. These and ot her due process rights will i
forfeited it they are not oxercised aé the hearing.  Decisions of the Board iy
o appealed to the Courts as provided Ly Jaw.

you are alse not.fied that SCL 1-20 provides any interestod party the opportunity
to meet informlln with the Katcer Rights Divicion staff to dJdiscuss proposed re-
comgrendations bu the svaft to the Board pricr te the scheduled hearing. 1t we do
not hear from you, we will assure that the opportenity for an informal meeting 1:
being warved and you wish to proceed directly to the hearinag on the application
iefore the Board.

Any handizapped persen wishing to attend this heariag can contact the Water Rights
Pivision, PWNR, Joo Toss Building, Picrre 8D, prior te the hearing date for
assistance to assure access to the hearing,
Verig truly yours,
Y j .
Vetln HCp
/{’ /Z/(. [8 d é

Ha BATCH, Chics Enginesr
ater Rights Division

JH R
Egual Opportunity Employer

101-9,79
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. C
EDQ\ f?‘\\ Department of
‘A ater & Natural Resources

J w Foss Building Water Eiphts Divie iton
tiarre, South Dakota 57501 GOn 7753-3352

h‘sum“M-“«~4g““m

November 7, 1980

TO: persons Interested in South Lincoln RWE Change in Diversion Point
FROM: John Hatch, Chiefl Engineer, Water Rights Division

- . by
SUBJECT: reconsideration of Application No. 4300-3A - Correction of Proposed
well Location Notice

d
The Notice af Hear ing dated November 5, 1980 listed the proposed well location
incorrectly as SEY, suvction &I 5, TOHN, R5CW. The correst location is SEY,
Section 35, T8N, R5IN.

very t rul y yours,

‘,-~ ‘ , // {\
gl l/. L/k

\ ~ .
JOHN HATCH, Chlcr Engineer
water Riahts pivision

JH s Ew

Egual Opportunily Ernployen

101-9/79




STATYE OF SO PALOTA) IN IRCUEY ('.(‘H_l!’;l’
1 88
COUNTY OF HOUGHES) GINTH JUDTCEAL crreury

IN R APPLICATION TOR PERMEN * CIV, BE-10%
J1001-3 BY THE C) Py OF WORTIING
AND souTl LANCOLY RURAL WATER ! BRALE GV APPELLEE
SYSTEM PERMUT WO, dAH00-3A, CITY OF WORTHILG
+ ” @ »

A x R}

PRELY ll ENARY STATY SENT

This is an appeal pursuant to SNl 1-26-30 of two administrative
decisions made by the Water Monagement Poard (Board) on Jonuary
29, 19861, at the Richard b Encip Buitlding, Picerre, Sou - akota,
Subse ont 1o o full hearing on both pernits, {he Poard gianted
water permit no. A401-3 to the Town of Worthing (Vorthing] and
denicd South Lincoln Rural WateTr gystem's (SLRUWS) request f¢
= rteom condition no. 7 of water permit 1\;). 4300-3,

wai the following additions, the City of Lerthing docs not
dispute the pro(v.'udm‘n] history as recorded in SLRWS's brief and
as wodificd by the Loard's bricefl, and will noi duplicate that

procodural history bere.

AR)) AR IO

1.

The Board irst considerved permit no. 4401-3% on May 21, 1979,

©.fy time the Toard deferred o decision thereon untit the
involving the {itinl application of GLRWSH was coacTuded,

.
Ay ‘-\h’

11.

No on~ appoeated in opposition to permit no. 14015 on bay

."l, l‘.;'/\.'
111.

That on January 79, josl, en Hoticn of the City ol Lerthing,
pernit ‘no. 4501-3 was amended Trow L8 U
Timitation

to an oddit fonatl .23 v b, Cithoan annmaloaore foet

aof O6hH.
1GEHEN
l.

1S Shass AL AGCRIEVED PARTY INNEHERCER IR MEARTSG OF Shel

1-20-307

(e, and unlinited acre feet,

-y e——

< r——




11.

WAS THE BOARD'S DECISTON 1M APPROVIEEG FORTHING'S AV LICATION,
BUE DENYING SLIWa'S WOUEST 1ol l“l'.|.|!-';|-' FROY QUALTETCAT 10X KO,

v, FUTHER :’\Rl’-l':'é‘."\li‘{ AND CaAPRICTOUS O CHEARLY ERRONEOUNLY
,
SCOVE 0¥ REVIRY

Korthing concurs vith {he Loard's analysis of the proper
scope of revicw in the instant case us contained in the Poard's
bricf. More particularly, the City of Worthing concurs vn(h the
procudure outlined pursuant to SBCL 1-26-1(2), and SHCL 1-20-

50, Tt is apparent that SnCL 1-26-36 requires that the reviewing
Court give greal veight to the acency's [indings rade und‘infcrunccs
drawn on questions of fact. SDCL 1-26-30 clearly requires that

the Board's decision must be upheld unless the decision was either
rejearly crroncous in light of the entire cvidence in the record”
or " srbiteary or capricious or characterized by abusive discretion
or .. .a1ly unwarranted exercisce of discretion." SDCL 1-26-36(5),
(6).

A« corrcctly noted in the Board's bricef, the South hukota
Suprvﬁu Court las clearly delincated the standard of revicw on
nany occasjons in this type of casc. There scous to be Tittle
disngrccﬁcnt among the partices te this -tion that an ageacy's

“eion should be affirmed unless th~ reviewing Court s "leflt
~inite and¢ firm conviction that a mistalke has boeen

cormitte. " JlLlyiwﬁﬁiﬂff_ﬂf_DﬁhflﬁbﬁlﬂSf» 181 Kw2d 45% (1970).

See also In Re South Liscoln Rural_Water System Application for

Poermil “_2\"_313‘1_35)'___:'4_?‘_00‘~AI’3, 2905 Nkz2d 745 (South bhakota 1980); Frazier

N AT S 1)

Xﬁ._“ﬂ}ﬁfhﬂjﬁhiﬁ‘Cyﬁmiﬁﬁzﬁﬂ so trd TED (Soulh Malota 1080
Bﬂ;luﬂflpﬁ}xigmvavyuiﬁqqngy}jyy"};idPg)pg, 208 uuad A8L (South
Duketa 1980).
ARGU T
1.

The first crucial dssun in consideration of this appeald
relant t::; to the terminolopy contii ned in LhoL 1-26-30, which
states in part

"A piersen vho hasoex hausted 211 adninistrative ened tes
availabic vithin any ageacy or i pearty who s spericved by

e St




Akl

’ .

a final decision in oA contesicd cnse is entitled to
juwdicial review under this chaptev.”  QOuiphasis adted)

SLRWS is clearky not an agpricsed party in regard to the
jesusnce of permit no. A401-5, Vhile SLPEs centainly has en
Winterest'™ in being relicved Dron qritification no. W, it camol,
by way oi the conveluted lopic contiined in its hricl, obtain
an interest in the pernil jesucd to the City of Vorthing. Ro
action taken by the Board in jesuing Worthing's junior periait
can affect SLEWS. The Findings and Conclusions of Low in Worthing's
pernit clearly state (Conclusion no. 5):

That in the ceveut sepnior waters richt holders or

adequate domcstic well owners dre heing interfered

vith or if the hakota Tornmation is declining 1o the

degree necessary Lo take preventative action to

stop the decling, the Town of Worthing will be

required by Taw to bo shut off fronm the hokota

fermation to the extent of 23 c.i.s. prior to

coenior water right holders.

xmtcd in the Board's brief, Worthing remains aojunior
S appropriator to SLRWS in regard to the additional 23
c.f.s. granted to the City. As a point of fact, SLRES nover
contested, in any rcal sense, the pranting of permit no. 4401 -
5. 1t was acver claimed by SLRWS that adequate water was not
availab’® ,’ that the amount requested by Worthing was net reuasonable,
that Worthinp's additionsi withdrawal would be harmful to SIS,
or trat Warthing did not desperately need the requested water,
e only conteatvien which can be glecned from the adwinisivative

<+ and from SLRWS's brief in regard to permit no. 4401-3
i. COSLRNS is distraught that Vorthing is o uember FODSA, vhich
oppures 1ifting qualification no. % from SLRUGS's permit.  No Tegal
or Cactual hasis is cver asserted by SLRNG eiihes denying Vorthing's
pormrtoar equiring o ablerneie mouree quatification on that
pernit. A1l of the evidence intirodeced by the S1RWS indicates
(hat no such alternate sowce Bs noeessiny. The apparent sole
hosis Ffor the appent of Vorthing's porail is to ;ln'n\'i(‘.u HLRES
with t lever to espouse (o (his Court sone anhignous urg.;m;:onlA
vhiich (lo quote SERLSE': Briet) “bosdors enoanoeged protection
tesoe. " (Buphasis addedy  In another portion of its hriel, S1TRWS
gsrorte that the finding of the Board that cach applicant for
g water pernitout iliring the sawe sonoe of vater need not (A

(reated in an identical nanaer epnechs of opening the doer Lo

capriciousnesst o An dssue Cither exists or it docsn't. Apparentdy




the SLRUS realives it is on such tenuouns groand that it rust

qualify its arpgusents with phrases such as "swpacks” and "borders.”
Asstming that SLRES desires to assert such argusents to the Court,
it knows perfectly well that cevidence that subsequent aners wer
not requirved to put in an alternate source would be aduissiblie

in furtherance of those claims without the necessity of appealing
Worthing's permit,

Throughout these proceedings, SLRUS has been a jugpernaut
with its sole cbvious goal to get qualification no. 7 1ifted from
its permit by wny weans.  Failing in that, it apparently wishes
to extract revence upon the City of Worthing by, in clfect, denying
its permit with a similar alternate source qualification when
there is no factual basis foy the same. The SLREWS stated in its
brief that FODSA's claims vere "morally bankrupt." While VWorthing
heee ” s to use such phrascolory in its brief, it would subnit

.o if any claim in these two cases is in such status, it s
SILRWS's claim that it has any interesi, pecuniary or etherwise,
in the issuan&c of permit no. 4401-3 other than pure harassment.
Absent o showing that SLRWS will in some way be injurcd‘by the
jesuance of permit no. 4401-3; it is not o proper party to appeul
said pernit since it is not oa party aggericeved,  There is not one
scintilla of evidence anyvhere in the recerd to indicate that
SHews would be so injured.

tough the facts vary widely, it is an accepted general
rule taw. an appellani wust net only have an interest in the
subject matter in controversy, but must be proejwliced or
aegricved by tle decision fron vhich it appeals,  See, for
cranpte, Ta Re Jdehnuon's Dsinte 200 000 FES (10580 Panlerth ve.
City of Yankton, 25 KW N0 (1990), Carlaon vs, West i \'j.g‘_l_‘;_(\‘i_-]‘
Co., 64 RW2d 261 (1954)5 Olesen vs. Snyder, 249 XKW2d 200 (1976}
590 AnJur 2d, Pirtices, & 20630,

There has been no showing or cven allepation by SLRWS that
they have cither the interest in the subject matter or requisite
"etanding" to appeal. Nothing this Conrd could Jo in regord o o
pernit no, -140i~f§ vould orant "redicf™ to SLEWSG. Yhe enly cons

cetviable relie!d available to STRES is for this Court to rewnave




quatification no, 7 from their permit, Whether Worthing is denicd
a pernit, required to put inoan alternite source, or has ity pernit
approved is of no consequence o asrens,

For the above veas ns, the City of Wovthing would wrge that
SLRWS's appeal to pmmﬂ no. 4401-3 be Jdismissed as they are noi
a proper pariy inoinicrestoor Paperieved party™ within the neaning
of SN 1-26-3%0. 11 dis meaningful to note in thyn context that
no attempt has (and Worthing wvould submil none will be) been made
to appeal any subisegnent pernit other than this particulars onc.

11.

;‘\ssuming, for argunents sake, that Sl RS wag, in some manncer,
an intcrested party in permit no. 4 -3, the decision of the
Board to grant such‘p(-ﬂtnt, was neither arbitrary and capricious
nor clearly m"ron(:'.l'ms. ShCI, 4G-1-14 gives the Board the authority
to subject any water permit to such t(-rm:s, conditions, qualifications,
veeretetions, or limitations neceszary 1o protect public interest.
PP AY 0 P A Cl I provides in part:

() “"'l‘l‘t\("lvt the use of water Tor domestic purposes is

the highest use of waler, and takes precedence oves

all appropriative vipghts, if such use is exercised

in a mannor consistent with public interest as

provided in ShC)l 46-1-23

(2) That the right of the State through its

institutions, facilitics and propertics and o

municipality to acquirce and hold rights to the use

of water should be protected to the fullest extent

necessary for existing and future uses . . A

above statutes clearly evidence the intent of the legis-

lature to protect and foster the use ol water for domestic and
municipal purposes above a1l other usces. The application of the
City of Worthing clearly falls vithin these delineated guidelines,
Hovein tics the discroiion of the bBoard co aaguize such Lo
and conditions as will best safepunrd the use of vater for present
and future users.  The Worthing pernit is cleerly an appropriation
of witter for muicipal and dorestic pumposes within this definition,

If permit ne. 4401-3 is taken alene, as Vorthing urpes it
must be, there is no evidence in the yecorl that aranting said
pernit was anyithing other than proper. AU this point, Vorthing

would renew its obiection to the consolidation of these cases

on oppeal and urge, as did the Toaad that cach case nust be
| F ’




b bt et

considered sepavately.  Again, alt of the (vidonce presented to

the Roard indicated that wiater was »vailable, wan necded by VWorthing

and was o requesied inoa reasonsble mmount.  Meither counsel for

SLRYWSE nor FODSA objected to the issuance of the permit, othoeyp

than a gencralized "yes and no" argunont by counsel for SLRUY

on January 20, 1981, SLRNS indicated they had no objection unlens

they were going to have to put in their altecnnic source, in which

case Worthing oupght also to have the same reguirenent.  Worthing's

pernit, however, was decided prior to that of SLRUS \-:1;(-|| quatification

no. 7 was still in guestion. No affirmative reques? was over

made by SLRWS for an alternate source for Worthing, their counsel

s'(':iting that in c¢ffect there was cnough water for cveryone,  Thus,

there was no veal objection, other than a retroactive one by SLRWS,

after they found they were going to have to live with qualification

to which they had previously agreed. ‘The apparent tactic

v e Was thercefore to threaten the Board with an appeal of

Worthing's permic should they not 1ift qualification no. 7 ltor

SLRWS.  There are further rational and ressonable factual distinctions,

however, between the two permits even when considered in conjunction,

upon which the Board could and did require an alternidte source

for SLRWS and not for Worthing. 1In this regard, the factual dis-

tinctions between the tvwo wusers were aptly pointed out by the

Poar in dits brief, which arguments the City of Worthing adopts
“rtedly. Most significant js the vast dispurity in the

Aot . of water involved and in the rate of withdrawal.  The

City of Worthing is authorized (o withdrav a 65 acie feet per

vear at oan additional (23 c.f.s., SIRWS, an ihe other hand, is

cinbitded Lo d40h aove Teco ped your at » cuodus. The poteniial

effects on the woll dravdown and potential aquifer inpact betwoen

the two applications is apparent. Herein is where the Topic cantained

in the brief of S1PES oo

[N

s,

Counzel for the SIRWS in his briel prayed that the Court
cither reverse the Board's deternination on qualification no,.
7oor reverse the Vorthing decisioa and direct ihe Board (o {rent
Jite withdrasals in o 1ile wanner.  These are simply not lile

withdrawels,




Worthing apgrees vith counsel for SLPWS that y Ultimateldy o
determination on the propricty of qualilication no, 7 turn:. on
the deteraination of vhat public onievest io.  Fhe same in true

ol Worthing's perit, There is no evidence: Fromn iy souscee thet

gronting Worthing's peemit is in other than Uhe public interest,
On the contrary, the heard specilically found thet granting soch
permit was in the public interest. 1t further Found that the
public was best served by requiring the alternaie source for SLRKS.
There is no contradiction in these findings. This was a valid
and proper excrcise of discretion by the Roard pursuant to SDCL
46-1-5 and was based on voluninous cvidence. The function of
assessing each application for water on its individual merit 5,
N Yorequiring such conditions as the Board deeus reasonable, is
vt Lery purpose for which the Board was created,  The Jlaw as
appliced to Worthing was not, as SLRWS contends, different than
that applicd to the system.  The luw was identicai. Rather, the
Board cexercised dits discretion to pretect the aquifer as a vhole.
l\‘dut(-rminalirm was made that it "'\'ns not in the pub:lic interest
to deny Worthing ooy additional water by requiring an alterante
source it could not afferd. SLRWS, in coutras , 15 a voluminous
appropriator in comparison with the miniscule smount requested
by Worthing. In order to protect the existing and future nses
the mandate of SNCL 46-1-5, it is rcasonable to [ind that

a pee o owishing to withdraw 455 acre fect per year at 2 ¢, fl. s,
provide an alternate source in ihe cevent of delcetervious aflfecis
on the aquifer., This is a reasonable, practical and affordalile
recnirenen! {or STRUS. A one fipe ., they arrvecd, OF cenrre,
they heve since clanged their mind on ihis issve.  Under SLRWO Yy
mest recent theory, the other alternstives wvould be to offer {he
aquifer no protection fron any appropriator, no matter how larpe
the amount of wator approprinted, orv, on the other hand, to require
every appropriator subsequent to SLRES 1o hove an alternats source
ro matter how suall the requestoed appropriation,

Vorthing vould arsue that cither of }_’L\n_::‘(;inj._t__(_q'.n\_:l_:hi»\__\:: vouild
e a Magrant abuse of discretion by the Laard, There is obviously

no evideace in the record to Teasve this Court with o detfinite



and firm conviction that o miatake has been comsitted,  In fact,

i
t

atl of the c¢idence in the record would indicate to this Court

that very definitely a mistake has not been comitted,

WHEREFORE, the City of Vorthing respect fully prays that the

decision of the Board granting permit ne, 4401-3 to the Town of

Worthiag be sustained in its entirvety.

Dated this 11th day of May, 1981,

[SS S8 B2 M

DANA, GOLDEN, MOORE & RASHUSSEN
AND GRAJG B. SEWELI

By GRAIG B, SEWELL

AitTorneys forc 7{]7;'1'0“fﬁ?0”,”~“— -
City of Worthing

131 North Main Avenue

Sioux ¥alls, South bhakota 57102

(605) 336-1730 ‘
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COUNTY or HUGHES SIXNTE JUDICIAL ¢IlReury

R R B I T I R A ('”” Ml” ;...__ wowe e
I RE:  APPLICATLION FouR PLRI Y w BRIYI or Arvi
NOLAA0L1-3 BY THE CLTY OF VORTHIIG w FRIEGDS OF HHE 90201 A
AND SOUTH 1.INCOLNW RURAL WATER '-'-‘ SARDSTOLE SOUTEFRER
SYSTHM PERMUT NO.4300-3A. = (FODS)

‘ IRTRODUCTION
{
il :
Appellee, Friends of the Dakota Sandstone Aquifer, believe
that & nuwnber of preliminary points need to be made to bt the issue

in proper perspective:

The first issue relates to the point which iy, Mastea ::L‘i:émptod
to make at the bond hearing conducted on April 29, 1961, wvhen he
pointed out to the Court that there was a “sweot pocket" of water

wing area from which the South Lincoln Rusy:l Water Systom
Wi weevupting to extract water. That fact is lwportant because
later Mr. Masten atiempts to point to the fact that somchow they
arcv being treated diffcrent‘.l.y than other rural water systems. Lo
is Appellee, FODSA's,position that had they not selected the "swoect
11

pocket" area, perhaps the issuce would be the same a5 with otiner

rural water systems. Also, there is no requirement that all appre-
priators be treated the same.

“eosecond ingroductory poine which must be uade is that no
Wae o, 2 otach r. Masten argues that there has been new informat ion
made available to the oard, the fact which remaing irrefutabie is
that the new information which was presevuted to the Uater Mamagcment
Poard i no way prescinty 1o the Board sullicicas information upon
which they could justify the climinatiou of the alternate source

whicl: the appellant scecks.



The eritical scientific issues involved relate to:
1.1 The quantity of extractable water aviiloble;

2.1 The quality of the recharge to be diaen dnto
the “sweet pocket™.

3.) ‘The over-all complexity of the peelopy of the
"gwecl pocket'.

fn the transcript of the Junumry, 1981, hearing belore the

inter Management Board, at page 72, Devvice lles, who is oft guoted

by Mr. Masten in his bricf, states as follows:

“And it's important to note here that wvhen

I say you can't correlate shale layers, that
means you also can't correlate sand layoers,
What we are dealing with here s a vevy
complex system of interbedded sands and shales.
Probably in ounc way or another it is acting as
onc system, but we can't say that for sure;
that it is or it dsn't. 'The important thing
to note, 1 puess, about this is --the physical
make-up of the formovion dis that you cannol say
that the Dakota formation is uni for: over &
large arcal extent."

Also, Assed Barari of the South bhakota Geological Survey
l: J

(SY)GS“l testified at the same hearing on Jannary 29, 1961, at
! i
page 54 of the transcript that: L,

. Al
“probably -- the more we avce studicd, the more
we have found out the aquiflcer is cumplox and 1Lt
does not ‘give you the result within a three day's
pump test. Rormally we can do it. Formally we
can run the pump test for three days aind we can
make the prediction; but in this arca, we cannot."

The final thinag which must be Lept in perspective is the
’ 1 1

ro. - Aneieion of the Supreme Court in the decision of Prasey v.

Wa 5 Copmiesion, hte., 204 WW 2d 784, In that case, the

Courl egaid at page 788:

Wit i elear thoi all peonle in this sfat:
Lave o rroperty intevest o the use of woler.
Speh A6-1-1 and SHin A6 13

SPCL AG-1-%(1) states that the use of water

for domsstic puwrposces in the highest use of
vioter and takes prece  acce if such use i3
conuistent with the poodic interest pursuaat to
SPCL 45-1-2.  Althouph the Commiassion is no




Pt
—

longer 1equired to regulate srrigation,
abhsolutely protect ariesian pPrecasure for
domestic uses, reasonable domest e use st
be assured beforve rvigation is allowed.

SDCL 46-6-0.).  There is a "vested vight" in
the use of water_for denestic porpone. " 77

to

[Evphasis supplicd.)

Later in the casc, at pape 789, the Court

povs on to say that

the Water Menagement Loard is cncouraged to walke full use of the

State's waters; however "it does not mandate o total disrepard of
]

the rights of othey appropriatorgs"

ARGUMENT 1.

THE WATER MANACGEMERT BOARD DID NOT BAVE SUFFLC ERT IRFORUATLOH

Iuav L Jind
RELA™ NG S0 THE POTENTIAL DECLINE 10 VATER LEVELS T0 JUSTIFY

J¥'S FTS
. 14
s

ELIMINAGING THE REQUIREMENT FHAT Tilk ALTEREATE SOURCE BE

¥

DEVELOTED.

S8 the Court is well aware, it has had this cace Yefore

—.

Lo buoa previous occasion after this Appellee appealed the Water

Hanagement Board's decision to iswue the permit.  In the learned

Court's previous decision, at pape 12, the Court malies he following
statement:
"The reccrd shows Chat the Commiszion was very
coircerncd with both *ho possible interference Lo
existing vells and the rate of deeline in the
aguifer,  Certainly the provisions of SDCL 46-6-13. 1
and the facts of this case presented the Comsi. sion
“*h oa difficult problem in grant ing a permit withour
e boving Lo be an annual rocharge.  The record
Jdects that they attespted to resolve the problen
L, placing conditions on the permit vhich would
assure the safety of existing well owners by r1equiring
that SLINS noi pus, more than 459 acere foot annn by
(which is substimo ity less than they requested),
that the preping s (o be monitored by the stafr ro
that P LAt diove down the dguiver pressure or dpipoeds s
that it will drav down the pressure by Lwenly feet
within four years, the Cowmiession will itmoediatel y
revoke the porwit and that SLRUS nuet develop
their alternate source of water und o permit #4301- 3
(Vermillion Aquifes), en line [Cowrt's cmphasisg,
s0 that the systen's custowers vould imeediately
have vateds in the cevent this pormit vould later bo
revolked,"

e

.-
o




The trial court took cognizance of the restrictions placed on
the permit, including the develepment of the alternate source,
and ruled that the board cxercisced proper disceretion in naliing that
decision. The trial court also recognized the Commission's problei
vith determining whether or not thore vas in ract, suflicient vater
in the area to supposrt the Appellant.  This has not changed.

One final point wvhich should be made is that the trial comrt
placced cwphoasis on the fact. that the altermate system should be on
line. One can only assume that the trial court intendad Lo give

cwphasis to that fact. On appeal to the South Dakota Super.e Court,

In_the Mattev of South Lincoln Rural Water Systewm Application for

Permit # 4700-3, 295 RV 24 743, the Court in it's footnote, &t page

745, took copnizance of the fact that there were restrictions placed
upon the permit, including the restriction which is the subjecet

of this appeal. The Court did so in making the sane puint
cuin affirming the lcarncd trial court's decision that LIIG/];U;U‘(]
had acted properly by placing the vestrictions uvpon the permit and
did not, in fact, abuse their dizcerction.

The wain point made by the Appellant is that there is

a lot

of vaver in the "swect pecket'.

\

Fivst, Appcelice, TFODSA, w11 concede that therve nay be a lot
AP )

of woter in the "swoet pocket'; however, the point to be made is

that simply because there way be a ot of witer fa the arca, that

de “mean that it is extractable,  According to Jehn Hateh in

e ee, it of the stalf in Decembesr, 1978, at vare 5, Hr. Hatel

statoed:

"o ot the wvaltor e necoessariiy tes pumpdd
oul. of storage, but the figjures doosbow that
there ie a larpe gquantily of woter in storage!

An cven wore important fact is that ceven if there were

extriactable water, there is no evidence to indicate that there




will not be substantial drowdown once the systew s puiping. ot

L

issue has already been dealte with by (he Suprenie Court, ITn the

Hatter of South Lincoln Rural Water System A pplticati

O

i for Pormit

M
i

E A300-3, 295 WV 2d 7406
"Appellants also challeage the shoving of the
proponents of the project that there are approri-
mataly 350,000 acre feet of warer below the aren
of the propused well field on the ground that this
does not necessarily mean that such amount of
water is available and unappropriated. They note
the testimony of witness Assad Barravi of the
South Dhakota Geological survey given on becernber 12,
1976, to the effcct that there wasn'y cnougi reliable
data about the geolopy of the Dakota Sandstone aguiier
to deterniine how muceh of this 350,000 acre feot ie
extractable, ‘The message which cinerges from che
Ltestimony of the experts is that the aquifer tests
conducted could have produced wore reliable daota
had morce weney and time been expended.  There scoems
to be a consensus, however, that the aquifer contains
sullicient water. The mcertainty scews to center
on how much the proposced withdraval would lower
the pressarve in the aquifer.”

see v e il true. Exanination of the experts’ Lestinmony shows
that there has been no new scientific or technical data to satis{y
the concerns expressed by the Trial Ceurt and the Supremnie Court.
Mr. lasten's "indi,cul.ti.un that there has h(-qn substantial testing,

done is akin to saving that because now we know that 2 4 2 = 4

that we can splivc the aton.
Assad BDarvari of the South Dalota Geological Survey, on

auary 29, 198), at the hearving of the Vater Fanagewent Loard,

2

of the transevipt, testificd that

i the pase we have testificd the chances of
Loving that much vater over there is voery high.
The water is therve. 1 have tried vo go clesest
to the statemeats T have made adready.  Th .
water is theee.  The chances are ver,, vevy hirh
that moch water is there; he' we 2160 festifioad
we could ot predict thee draacdosar, Ve nald e
cannot determine itoyou puap @t so wany pallons
a winute, what witl be the effoct of iU in such
a distance."

No-onc disputes thid there is no data with which to predict draw-
down; and on that basis, the Band was Justificd in refusing to
withdraw the vequiserent that the Davis somrce be developed and on-

Line,




ARGUTET 1T,

THERY TS TRSUFFTCTET DATA TO ESARLIOH tHAT L QUALLTYY

OF THE WATES L vHE "SUEET POCKET" UILL ROT DETERTORATY,

DUE TO SOUTH LIRCOLIT RURAL UATER LYSTEID PULILAG.

W 1

The issue rvegavding the quality of the vatee in the "sweel

pocket' is related to the issue regarding the layering of foot

the formation. TIn the July, 1978, winutes od the Vater

in

‘e P
ranapenent
Board meecting, at page 11, the following conversation was recorded: .

YMr. Vavilcek asked My, Bavari if the Dalota
Formation in the Verthing arca is lowered with
a large volume of pumping, would it be possible
that the water by moving underground would pick
up the ninerals that are in the soil and i the
quality of the water could chimge due to punping
at a greater r.-te?

My, Bareri stated yeos, if the layer vhich will

be pumped is connected to arother layer that is
not of as good quality of water, the wvater quality
could change. However, in the Dakota Formation
you do not know how the layers are conacceted,

Axre there two or three laycers?  Are they sceparvatced
by r‘“.y. Is the clay layer continuvous?  Cenerally
speating, if you have two aquifers that are
connecced together and you start pumping from

onc and lower the head extensively you will draw
water ficin the other. MMr. Barari stated that tivis
is possible in this area.

That issue has not chianged either. Theve is still insufficicent

data upon which the board might rely in arviving ot a decision Lo
elir~~te the requirenment that the alternate soarce be developed,

fen places @ 110 at reliance on the testinony of

erecie liw. o the Seuth Dnl;ota Ceological Survey vhen he indicates
to the Court that there has been much "2 4+ 2 testing'. He fails o
indecate, howevesr, that such testing is still incenclusive reparding
the doene of gqualivy deetloc. Hro Jles at pape 60 of the danunry U

. N +

1961, transceript, lines 4-25, states:

Mr, Tles: "1 have been in contact with the Jowa Geological
Survey, and with the data that they have, they
have determined that there is o trend of finding
hipher vater levels in the upper beliota, lower
wateyr Jevels in the decper Dabkota,  This is




nothing conclusive.  Ti's a trend they piclked
up on limited data.  This data point that we
have heve cast of Vorthing would tend to
support that.

This then would indicate pervhaps theve is no
layering in the Dakota.  But then this theory
would fall apart if you loolt at other wells in
the area which are also shallow, but do not
necessarily exhibit that high of an elevation,
1 beliceve this well is in the upper Daliota,
this well is in the upper bakota, this one and
this one, and then,of course, this one. Al
the one cast of Worthing is the only one that

i really an oddball.,  So here you can argue
ior layering, you can argue apainst layering
using the same data. TInconclusive is the point.

Mr. Decker: An opinion, your opinion.

Mr. 1les: You can't tell with what we have."

So here again, the fact that there is wove information in no
way indicates that there can be any conclusions drawn.  Lven the
Appellant's expert agreed that the evidence was inconclusive. The

~ipt of the January 29, 1981, Watew Tanagenent Board hearing

Cuncuins the following questions and answers at pages 110-111:

M:. McFarland: "All right. Okay. So now it could be tacre
may be three -- you would agree with . Tles,
1 pucss, that there could be three layers,
there could be one, is that right?

My. Aten: I agrec with livr. Tles.

M. McFarland: You are just not sure; you agree with v, 17 s, that

you are just no sure how may there are, 1igat?

teen: Well, it's reasconably cervtain that theve isn't
a three layer separation throughout the systen.

i, nwarland: Okay.  But there could be in parts?
. Aten: Correct®

Sa after all of the noes dara vhich Ml Msten aljuder to,

.

there is still a serious question remmining as to the source of

the: recharge, the rate of the recharpe, the juality of the recharpe,
and in fact, there has not even been evidence that there is in fact

recharge, cven thouph sone experts are wi 1ling, to speculiate

regarding that wmatter,

- 7 -




In shore, there is no evidence to suppert e, Hasten's

arpument that there has been sigaificent now sceientitic data pro.

viled to the Board vhich malles their decision not to rewove the

restriction wrbitrary and capricious,

Pervhaps the most telling testimony from the Januery, 1981,
hearing is thot of Derrice Tles who did {Lc testing vpon vhich the
Appf:l].unt .1.'(:1]'.(_-5'-. Tt is M. Tles statemont on page 73 of that

transeript, lincs 0-106, that:

Mr., lles: v The important thing te note, I guess,
about this is -~ the physical makceup of the
formation is that you cimnot say that the
bakota formation is uniform over a large arcal
extent. The important things thien to remcuber
about what 1 have just presented, the new data,
is that we now know the northera extent of the
Dakota formation which we did not before. Ve
koo that the Dakota formation occurs over a
larger arca than we knew it previously did.

Ve also know that there is a better quality
water over a larger arvea than was oripinally
thought."

What Mr. ilcs was saying is that there is no new information other
than the fact that they have identificd the northern boundary and
that the "sweet pocket'" is larger than orviginally cexpected. On
cross examination, on pages 76-78 of the transcript, i, Tles
testified as follows in response to counsel's (uestions:

Mr. MelFarland "AlL right. 7The studies -- are you aware of
the geology of the arca to the south of the
studics that have been done that go through
the rest of this arca?

No. lo. We do not have any detailed information
in southern Lincoln County.

Mr. ficl.. .. d would it be safe to say then you are nel
ceriain vhether there arce one or thice layers
in that avea --

fir. tles: Correct.

My, MeFarland: -- to the south?

M. Ilos: 1 can't speak to the layering because 1 ohave
no information.

»




Mr, McParland: A1) ripght.  And any cstinate as to the quantity
and quality of the water in that arca wvould ’
be related to the peologsy ol the mea, is thot
ripht?

Mr. Iles: Corroct.

Hr. HeFarland: Do oyou know whether o not Putiping in the lowver
Tevels of the Dakota will alfect wells in the
upper laye:r?

Hr. Jles: Ve assuwe they will, bhue we canrot say thoat
with any degree of certainty,

Mr. McFarland: And T belicve that your studices indicaled that
there was - were changes in the Dakota forviantion
in the geology of jt every - atoevery threc-nile
interval, is that vipht?

Mr, Tles: Yes, some degrec of change.  Sometimes it was
more severe than others.  Sand units would
becowe more shaley or completely disappear.
1t was quite variable.

Hr. McFarland: The Dakota formarion generally does not have
water of the quality of the area that we're
speaking of herve today, is that right?

N That's -~ T feel that is correet."

Subsequently, Mr. Masten himscll clicited the Lallowing

testimony as shown at page 78 of the transcript.:

Mr. Masten: "Derric, ii the water is noving, T puens it's
generally southeast through the county, would
that  indicate that there way be a recharge
arca somevhere arcund that boundary?

Mr. Iles: Perhaps.,  But we have not been ablo to isclate
the source of recharge or the quantity. "
! -

> record is elear that no new evidence wis presentod to

Ll wwcer Management Board vhich would have al lowed thew to eliminate
the requirement that the alternate souree be developed, Contrary-
wise, had the Board decided (o cliviinate thp reouiveitont s hint
decesion would prolabiy have been arbit rary and capricious.  That

is why the Board's conclusion 0.5 is acewrate, There is no '
evidence upon vhich the Loard wight rel: in waking a decision

regarding the guantity of water and it's deceine with added vith-

draval by SLRUES, the potential deceline in quality of water fron




AP

rechavpe, and even the basic peolopy of the arvea.  Had M. Hasten

heen able to present conclusive evidence on those issucs and had

it stood wnrefuted, then the Board's decision vould have beon
arbitrary and capricious. ‘There was no evidence presented ot the
January, 1981, hearing of the Water Naapenent Board which vequi red
them to conclude that the cevidence had been irrefutable to such a
depree that a contrary decision would have been arbitrary and

capricious,
ARGUMERT 117,

THE WATER MANACENENT BOARD HAD EVERY RIGIHT 10 TAKE 1300
COMSTIDERATION THE 'AVATLABILTTY OF HOWY TO EUIID THE
ALTEREATE 5S0URCE.

Appellont in it's brief indicatves that the Board had no
ric cu tate into consideration the fact that monies were currently
available for the development of the alternate source. In S
difficult to understand how the Roard was not supposed to take
that into consideration when in fact, it was the Appellant Systen
that brought such fact to the attention of the Bowrd at the neeting

of the Water Managewent Board on Scptembesr 25, 1980, Page 21 of

t - “inutes of that mecting sunmarize the testimony of Johin ladden,
t C engineer of SLRWS, who made the initial pitch for SLRWS
to dos the requirewent that the alternate source be developed

and on-~linge:

"Phe action taken by the Board (SLRUS Beard) was
to enter into a change order with the pipeline
contracior that-deleted the bavis well line. 1t
deletod an aren Lo as cection 3 of the projost,
Lasically the Chanceliow area of the Syetenr Fhis
includes 129 users.  Tarvt of the change order was
a privilepe of putting tiorc conponents back intu
the project up to Pebruary 1st of next year,
Consurrcent with that offert, was an effort by FHA
in which they car-marked $200,000 of the funds
provided tor the construction, speciflically for
construciion of the bavie Yell Tine.  In the

- 10 -




conditions placed on the agrecwent of the water
system, the wates systein may not use that woney
for anything other than construetion of the Davis
line, until the restriction for its development i
rewosved,  lr, Hadden stated that iv they did not
have to build the Davis line, which Lhas a total in-
place cost including inspection and other miscell-
arcous featurcs, about $300,000, they would only
need about 3/4 of a million dollars to finish the
project."

At all times, the System was using the cost of a Davis well

f

line as a rcason for anplyirg for a delevion of that restriction.
Now they are complaining that the Board did, in fact, foliow their
wishes and take it into consideration. One can only speculate that
had the Board decided in favor of thoe aAppellant, that they would
not now be cowplaining ofl ‘\::hat; fact.

It is Appcllee, FODSA's, position that the Board is justified
in considering the fact that woney is currcutly available for the
project in arriving at theis. decision. SDCL 4612 states that:

"It is hereby declared that the protection of

the public interest in the developument of the water
resources of the state is of vital concern to the
people of the state and that the state shall
dotermine in what way the water of the state, both
surface and underground, should be developed for
the preatest public beaefic."

The important language of course, is that the Board is
cmpowered with the right to determine "in what way" the water of the

N T T he devedoped. That legislative authorization gives a

[P s se and broad discretion to the Board to properity develop
all the water resources of the state. The Board also obtains
further powers to consider the current availability of funding under

SHCY, 46-1-14. Tt states that:

e board may issue any permit or license subject

to such tevms, conditions, restricticns, qualilications,
quantific. ions ov limitations on perpetuity consistent
with this chapter which it considers necessary to
protect the public intevest and which are related to
matters within the jurisdiction of the board.  Water
rights dssued pursuant to this section mnay be anended
by the board and priorvity shall be retained upon
ancendinent.. Upon anendwmar ' the board may alter tevas,
conditions, rectrictions, qualificitions or quarti ii-
cations consistent vith this chapter.”




The Boord obtains further aulthoricy under SHEL 4G-0-5.1 (1),
vhich states:
"For regulation of the use of larpe capacity wells
in the depgrec necessary Lo naintain an adequate
depth of woter for reasonable domestic needs and
for a prioy appropriator at his point of diversion,

in wells vhich mect minimun well construction
standards . "

The statute wakes it clear that large capacity users like
South Lincoln Rural Water Systein, can be treated differently to
protect dowestic uscrs. Douestic purposes have priority and the
Water Management Board nust recognize that.,  According to SHCL
46-1-5(1):

"It is hereby declared that it is the established
policy of this state.

(1) That the usc of water for domestic purposes
is the highest use of water, and takes precedenc
over all appropriative rights, if su h use is
exercised in a mamer cousistent with public interest .
. . :
as provided in § 46-1-2." :
Basically what we are talking about here is a public policy
arpument. The Board does not have a erystal ball. Tt did not and
docs not have suflficient ccientific data to wake it clear that there
was sulficient exntractable walev of sulficient quality recharpe to
insurc that the existing uscrs would be protected. Tk also was
th concern of the Board that it protect the users of the System

~ Apvellee, FOBSA's interests.

CONCLUSTON

Appellce, Friends of the Dakota Sandstone Aquifer, incorporates
CRL the arpuicnts ande Ly Appoellice, Vater dencpoient Board, i it's
brief previously submitted to the Court, in ali respects, andd

wspecially those matters which relaote specifically to expert

testimony of fered at the varvicus hearings on the iasuc,




Yoy all the reasons previously vrped, Appellee, Friceands of

the hakota Sandstone Agnuifer, urge that. the “ourt affiyat e

decision of the Water Managewent boavd.
APPELLEE, FRILIDS 01" T DAROTA SANDSTORE AQUIVER, REQUEGLES
ORAL ARGUHMENT.

pated atv Sioun Falls, South Dakota, this 12th day of v,

19861.

McFARLAUD & PETERSER

WRAER

) hEhﬁTE-C.WHcfﬂffﬁﬁﬁpt
Law Center, Suite 101
505 Wast 2th Siveel
Sionx Falls, South nakota 57104

Attorney for Appellec, Friends of
the Dakota Sandstone Aquifer.
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Appcllant, SLRES, 54?(-&:: with /Zppoellee that o nowbor of
preliminary points ought to be made prior to engaging in the
entorprise of sifting scicence fact from science fiction in the
Appellees' Bricfs,

Pieet, with respect to the ballyvhoo over th:;- neecssity of
R suar e of  supply: FObSA and  the Board vaised  the
¢, cwwoe of a shutdovn order frow the Board at somclime wvithin the
cxperimental period of puping which vould reguire SHRLS usoers Lo
cease withdravals from the bDakota, This, they suy, would leave
one thousand or so uscis vithout \J«;:\.é"!' unless SLEWS is veguired Lo
construct a bavis line.

FODSA and the Roard scem Lo Torqet, howevoer, thoat these one
thousand SLRIG users have been drinking water foo approzimately

“ed years withoul the systom, probably «ill have a glass
G Vo womorirow, the day aftcr that, and the day after thel for
the next one hundoed yearvs. .'l‘iv;‘ point is that Siedls uscrs rather
cicarly have existing and functioning alicrnate sonsees: e
coart adght oreier to the original poinilgw nc-.-«w,iin‘] o thie une

o

survey shects vhich show sone oun deep wvells in the Dilicta (jusi
lite  FODSAY, eowe have cistoins, a substantial fracition are

supplicd by vater atinlers from Vorthing and Canton, some pawp b o

the Lig Siovs, cte, £, for any rcacon, SLEEWG vould shut dov,



e
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e

those one Lhousand usoers aiabt Ve toaporav ity ipconveaionead,  bal

they are eortainly capable of sabsinting tasorvau in the Lo
'

manter Lhey dicd oyesterday,s Galess FORSA con denopstrate that nonc

Of cthe SLRWS vner s bave boens G dniting valer an the past, e

Wore g

vot 1d
roespectfat by sugaest that thee ahove obnorvation poeets the Slate's
purported "heofutabibity” standard,

Ve might fuvthor observe that the concevn ior the exinlencs
of an alternate sance voald bhe bettor foasded if there cxisted
cubdivisions or nov o users vho, "but for" the caistence ol Lhe
SLPLS conrcee, aoatd nal have water, I the court will note fronm
Lhe record of the original procecding, vhich, by stipulation is o
pari of the record Lerceing thore are no o sach arveloper hooch--ups,
Lhonce.

the objoct of  SLRWS is to supply running  water, bhetter

Guality water, cheeper water, and conculidate supply throagh o
ceene s connicn distribution systuin, in short, ShLEVS is designed
Lo, acay some of the shoert con.ngs of the presont chaotic syslom
of wvaler supply, oot sapplant it totally. In other words, SLRVG
ieonol the coclnsive source ol waler in its coverage arca and
pnoever wili be.  Whe posrd's decision, howeves, prestmes that  SLRRS
i sveh an exclusive somree and @ porsible shul dewn vounld clase a
vator crisis,  Phat is "brretuatably™ wrong.
As Jdohn Hadden testificed at TRy 9697, the Duvig Tine o
e vaoan far as sorving adittiosal vsers in sontheprs Slurner and
Clay counting,  One wighit thereiore stale Lthe conclusion
very  ainply: It GLREG, SDGYS, and  the Aater Rights Stalt ave
correct, then the bavis line will not be peoded and SLRES users
are saddled with o Cihree daadred Biality Pouwr whonsard s Dol
(S804 ,600.00) Wit clephant, 1H, con Ui other hatdd, PODSBAY.

drcoem comes  truce and the Vorthing withdravals vere terminated,

SLRVS uoers would bhe ne o owvorse ol in the bavis construction

interim than they are today,




The Bond bas orderad S to take oal o hreoe buonedrea

Eighty Pour fhousand Bolbar (S35, 000.000) Jnnucance policy e rinst
¢
O nonexistent rish, Vroosubmit that thio ds o gqross ante o,
taxpayer money and ought to be o stonned for that and all oilor
reasons hereinafters set forth,  FOhss hag steored the Boma io the
vrong divection, and JU s dncuihoent on Ghis comwrt an a x‘.ng-r'.‘:;jl:m.‘y
ol common sScnse, Lo divect the Poard back to the real viorr 1d.
1.
PACHUAL JETULS

Appelloc PODSA suggests thot there ore three "oriticat
seicentific” josucs involved in thin procecding, to-wvit:

1. fhe gquantity of extractable wvatm avadlatdeg

2. The guality of the vecharge to be diavn into
the “"swoeol pocnoet™;

3. The overall conplenity of the geology ol the
voweel pocket,”

with respect Lo the fivst dscuee, iU only cexists in i,

MeRar land's imagination since .o one, including his own expect

N

seriocusly disvutes the availability of a sufficient amount of

waler Lo meot all withdrauvals frow the aquifer in Lincoln County.

Sece for ezanple Wi, 121:
Chairman Decker: ho you agree vith the figuee that was used for
Lhe rale o reciarge?

M, Pousel: 1 heard tvo Lhings. I heavd that there vas a
R}
thousand acre feel of underficy and Lh U e
Adidn't knovw vher e the aecharge wvas coming frea.

and --

( ~etert baoyou agroee with both ol thouoe?
Mr. Buoo.. I agree ve don't nnow vihere the recharce is
coming fvee,  And, 1T don't Wew 1L there 1o a

thousand foeet == aore foct of watev Lhere, | IENTH
nol arguing that there disn't o Job o of water in
v MMtola Cavddn tone

Chairman bDecrer:s Do you think that thevo is going (o by dn Lerns
of whial ve are talking about, sefficient Gl dn
L recharge  coycle  of this agu iter Lo allow
vhelover to happen, o aliow change, to qel
somcbody  to get out  of o Uhe aquifer,  soet oup
anothor system? o yor feel that, for exawple,
i omonths w- {his six month period of tine, that
itoa problem was ddentiticd at the outer limits
comevlire  o!f thin aguiter, that, for exc.ple,




they conld Still pomp ang continue withoran 1 ood
then In a i vonith ey o0 = el Lhe o gt oout ol
the agaiter iothat feanibile al ol

M. Wenoels bothin! 0t vonbd fue teanibln,

Chovivmen Deckor: withonat o,y AOv, S0 lons Lo Lo e
auguiter ditagelis

vy Bennol: Havim to Lhe atuifor (oot
Chadrman Lechicn s Yeon,

e Beasel: Yoaho  That certainly is poucibte, (L possibly

conld canse sericus horm Lo darca Copest e ve b,
bute therve is vgoing to bo o desd Cine. ) don't
Licink any Lody hnows vhot that will be, Bat it
s not gedfng to e overnigiht or o sad-len

hayrpening.

i

t
N
That, ve adght dd, was TODSAYS oun expert speahing,

FORSAYS statepent of the sceond jssue is noonsensicsl wliion
one reads the Lranseript, or Lo put it anothor vay, his statoene nt
of the dosue presusas the conclusion counsel desires, also hanoun

Ccualar reasonineg, Had counsel listened closcly o what Lo
cooarbs o weve saying,  he  vould  have  heard sorcthing  noew  and
interesting al che Januavy 29, 1981 Meeting.

In the original  pevail procesding,  Assad Parrarci oas
guestioned aboul the infercuces which pight togically oo dravn
from the cxistence ol good guality vater in the Lincolw Countly
scction of the Buhota aguifor, At Lhe Doceeaber T2, 1979 toariag,

Mro Bavraci testificd thal the quality might indicate the prescence

4

cfoa recharga, At the danuary 29, 1981 hearing, barric Tleyn,

Al and Rivhard Zten testificd about he significance of

Lhe conwtence of the Lydvaulic gradicent viideh SPCS bad discoverced.

Before we wnalyve the vecent  Lestinony  sope beebgromnd wight b
haolnfol,

It Lhe lecemboer 12, 19758 heacing, connsel tor  Pobnah

introdueed a text broothe Jdehuson Pivision, UOP, Inc., cnbitled

ound Water and e, AU page 39, hydraulic qradient aoad  the

sigaificance of o head pressare diftorence are discassed:




Ve brve alveady said that 1o from one point Lo
anothor s aleava relaton to o dibtieprence in b
botween e ten nodnts, Snéa diifercnce o the fead
Jous resulting tran the Leict iona! tesinlanae Lt
develonn within the pores or Uhe e jul waen flow
occurs. e hydiantic graliont i the Load Yans o,
fect of vater jor fool of travol Hivough Uhie pevtey ja,
Daveyts o haw shows that Llow dn g satug ot San i varien

divectl, wvith the hydraoubic geaiient.  1i 4 ydr e Vi

gradicnt  (Lead loss por fool of Uravedy da doanl
vate of Tloe in oogiven sainsd do alao donts e, This
neans that to double tie rate of [1ow in given sond
vequires douhling the Ledraa e qradiont, '

The type of flard Flow deaos hod b bhavey s Taw

Encen as laminar tlew.  Waler Floging in plocs can bo

laminar in character at law velooit Teny but move comonly
takes place under cond: Uions deceribad as torbalent [Ye

In turbutent (Tovw, the (1o vate doos pot change In
Dropoi tion vith the hvdraa)ic gradicnt - = Joubling e

hydranlic groadicent may only Increase the flov rate by aboat
b) ; p

Y 1/7 times,

Che slope o the wator tadadle o (e slope of Ly

viczometric surface is Ce hydiaulic gradioent undor ol

groand valer movewment talos place. %he tolal flow thrcnsgh
any verticol section of an acuiler can be caleula Lo 0f v
Enow the Lthiciness of the agqaifer, ils widt hy ils sverage

“ vl

cooificient of pereeability and the hydirauniic gradient

Lhe section jon guention, 'the flow, A, Yhrocagh cadh fool of

vidth of the aquilcr is:

q=Pau

LWhere Podis the average confiisient of burnveabilit
. Iy

of the materiall froa top Lo hotiom on Lhe aquilor,
the thickness of the aquifer in (cot and | in the
hydraalic agradicent,

bedd, tiae

direct

in

ich

wl

I

The relationship botween head loss and hydraovlic gradient

may be vicualized o

\ Hydrauviic gradicad

Heod tosg
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Vater == beering  wandd

Bapvre 3 Haa B a8 g dran i gteadtivnt et onder tn oot Lov e v teg thae ot noas ¢osteis),

PTor s pbaa s o4 v e U v dincaty g gortien o the Bodiaedic poadiont, Gra ont s e Lo,
Pres oy cont o dntdinb ot by i i e Yoo the s

In aceual practice, onge dravs contour s based

measw epents and the flow,  thirough cachh fool of width ot

Oa

the



arquiter can b comated  aet alboene, Fono cxamsle, the  Jdohinmson

Pivision publiched this s
'
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Richard nHlen teostificd as follows at o Lhe Januavy  ZY9th
hearing:

1 base that inforrmation on the recharge en the fact
that ve bave, with the new data, particulavly cs-
tablished that Chere is a subslantial - there is a
slope on the water talbile. theve is vater nmoving.
If thes o ds water moving, it had Lo come from some-
viaere,  Cihero in boetter wator gaality Lhere than
Crevailln genceally in Lhe Dakota N}Ul(-‘:l.‘, <0 thoe
vecharge relatively has o be closer by and o
adcition, there nas been very little vater table
decline,

. . . ihe amoant of yecharge is difticult to estinate,
bt as o oa voash miatvne, bowvontd st iatto thil there
Vaoo Lhesaea ) soce Teoloa year that gocn Untoagn e
agquifor, oo the nunbo o - dU's o gqualitative
thing, Put da eddition (o the mmbers, Iothink that
the factl Lhat Cavton has opcrated for sone forty plus
years nov pusping from it aboat the same amount chal
you ove taliing aboul for Scuth Lincoln and hasn'to-
there haven't beer any cosplaints, to the bLoest of oy
Fonovled o, cither Lo wvatew qaality ar water Jevel
effects from that cperation.  9hoe water devel s
right in the coenter ol the Tictd Where i spolty
data availtable there, hat in the vhole trale from
1936 to ‘A7 when Wwaldl kol 2 ovas comploted right up
to conploete, there s thirty soven fect of duaadesa
cight in the center of the tield, and there hasn™
Leen o substontial vator quatity change vith theiy
vells or any corplainls about woter ganlity,

v o And faprther, there ig a natural safoly cange
. . N ot . ves o -y L A , .,1. N
Lhat vavai VAGGETIBRTEE S it Vvieema e

-
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you have - vou have o hend jnessare chhansge, ol

that cauvses rlow and the 1 los 7ol lown hun very,

very stoviy,  Por the aradient thal exists now

. in the vicinety of o say, ooodi v anaee of weesbe o Wt E

a mite frvem the weld tields, that rvate of Flhoar s

in Lthe arder of o couple tenthn of coe ol o day

Ad so that o pou gives you not caly o Jol of lead
time, but o good hasin to predict in aduencee when

you arce heading for troubler i 1051070 (caphasis adnd)

Now i the court voald eare Lo coagare Uhe  alioawe

Cas

cited
portions of . Febar land's texttoor onogrount wvaler aod welts
witn what Mr. Aten did, consider the follocing: PRy L,

M. Mefarland: AMright, Hovw  did  yaon calealate the rvate of
rochioarge?

Mr . Aaten: I didn't caleulate vecharge. I calentated
wnderf loe using the vator Tevel data and
censtruct ing a piezonetric countony with
plosoneteic map, with the waler piressure su face,

M, Porarland:  bo you know the sovrce of Lhe rechaoge?

e, Aten: tlo.

M. MeParlaad: Do you know thoe rate of the reclarge?

Mr.o Alen: FL's —— JL's at least o thousand aere feel a yeay
in a line voughly from the well ficld northeast,

Mr. Metarland: o Bow noech of that vecharge is available for
vithdrawal?

cune ALl of L.,

Comparing the state of knowledge ot tha beceaber 17, 1676
hearing wvhich vas used as a basis {for the Swrece Cou L'ss opinioen
with the statle of mnouledge existeal at the January 249, 1981
hearing, one finds that we have advanced from the specalation that
Lther  =ight e recharge based sojely o the fact that there aas
goe pity water, to knouledge of the cuistence of  the recharge
and the fzact that thal recharge is roeughly one thousand aope feet
per year  flouving  through  the  Fakolta  Acquifer, that,  we
reapectfully subait, is "irvofutably™ new data, o new conclusion
and one o which aaply suvppertn the SLats cad Wates Righta Statd
position,

M. teravland pabes o biao play  on Lthe responsce Looa
question put Lo M. Davrde Tle:

My, Masten: Dorria, i the aler is poviug, 1 gaess it s
quinerally sontheast through the County, wveuldl that

AR T




Phediete that thepe o b UL CTIo T Gl e Ll o
around that boun ary?

S IR I RYE Ferbapo, Ba'owe have ot tecn to isolate the Source
oY e I--\‘lhzl'l_;!‘ o e Vadant i';‘,'.

The qaeation v 0 o Dles new vhare tne o souree of U
reciharge vas located, not o vhether tive asaifer wvas bedng recharc.d.
The point ds that they tnow 30 ds dedung rectouged el on the ordor
of e thousand acre fect por o yeor, thee cxaclh  docalion roemains
unlinown, Bven e, evacland's onlred gitn - admi bted Lhoere was
recharge, he asinply divdn't koow the lecation cither, vl 121, he
firther adnitted that cven though the canp test might Le Yess thon
optimen, the resuliing @ and storage coxfticionts vore vithin Lne
Lange one would cxpecl, Tk, 117, Sew also e comeals of Roard
men her Harws, TR 120,

Hr.o Hetarland writes at cowe lengih ebovb "2 0 2 testing.®
Bricf of Appollec FORSA, p.h 1. Voooare somnevhal puazled aboat
the meanine of this, althongh ve ascuwse that since nene of  oar

2oheard o used sachoa tern, iU aast be osomething he

yaveated as o a oriticisn, Tre particular, the statement s wade that

“rivr, Hasten's andicalion that there has beon substantial toesting

done is akin to caying that becauss oo newe know thatl 242:=4, that
ve can o split the atoa." id.

Perhaps that is true, I we hnoew that 212:4, Lhen we hnow

that we can virite an cquivalance relation on Lhe ficld of positive

Pt g, therehy  inventing  alaciaa, This  can be  casily
. ' the reel nuaber ficld Siuce tae binary
operatic. ficld can be c¢ither naltiplicative or additive,

v

let us chose a gnliiplicaltive operator and v ite Beowes.
Thia, conbinad vithy o other equizatence relation, Faa (Gevton's
Ynild Lo on sabion) oblows one Lo auduee eantun omechanien. 11
we toite this inforaation and do a cvude peastrement on Lhe shape
238

of the aud)ear potential for U (tnalogoas Lo the crude thoee

day puup test) one discovers the fanous double hunped potentinl

-4
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indicating the feanibitity of tission, Thowing Lhin, one can o rale

L wvorld,
’
To retirn to the serdous hosines, ot hoated, thee cgistonee of

the flow throagh Lincoln Countly necessaily ontalls the cristence

Oof  a soureds, e owater, o oorder Lo D los, o mast e cosping fron
somevhere dn erdor that 3t may flow to soae (U place, e

crports are not certain of the Tocaticn of the soovee, bat o itls

cxistonce is oan "iveefatabJde" fact., The lovation docan't pake a

dime's worth of diftercnce os Loy an Lhis permit procecding ia

corcorned.  Horcover, the amoun'. of that tlow roughly execeds the
totel vithdravals from the agquifor,  that is a now conclusiaon that

is solidly foundsd on new data, and is as “irvefusable®

g Lhe

existonce of Mo, dofarland's cquivalence relaticns on the soet

gl

4
positlive intoegoi s,

Is the foaclt Lthat the SBGS suvvey Jid nob cover soithern
17 oo Tn County  damaging to the SLEWS and Woter Rights  Staflf
position? In a word, no. Sincee the flow at Worthing is in a
generally  southeaslt  divection  dnto  lova, one  nay reasouably
conclude that the source is somevhere nocth or northveest of  the
Lorthing well field since waler genorally doos nol flow uphill,
Given  that "irvefuteble" fact, then even §if a  lover quality
reclicrge  woere  dnduced by SURWS puipring,  ils presence  wvould  be
fmmediately ddoertifiable because the cosbined noet  of 0 SHCS  and
SHLEVWS ebsorvation vells cover Lhat particula area.,

Tles, Aten, Barrari, and FODSAYS cxpert all agroee that the

v 7 5o sloe thal there would be plenty of tiwe to tahe any
¢ cewve actien 3L the obzervation vells shov a deterioration in
vater auality, R, PRI R A ' KT S B N Joet at dhie pereoond

adinistration in Washinglton gpeatis of  “safeily nels," the qrid
of observation vells alreedy in place constitutes such o safely
noet  cround  the SERWS well field, Ajain, al p,% of ils Brict,

POLOA cites Trom the Suprewe Court Opinion, 299% LW, 2d., 746, wo

the effect that  there  dis sawee three hundved  {ifty  thouuand

s v s




(50,000) acre feel of good quality vater o olorage. It that
Ciper 0 s thoeught tha U the area covered one township, Loar, the

vasear choindicates dU o covers al least five, gduplying the  atorage
of one g Yhion seven bundod by thodnaaed (V750,000 aore feot,

voughly spealiing.  Waite Moo Delorland pmay scee notbing new, it is

aloo "irrefotablie® fact that hiis "sweel pourel"™ Las grovn fron
Mrsa, Sletten's farn, to one townchip, Lo neacly  the oenticaty of
Lincoln County since the bhocepbe:r 12, 1976 hean ing, W omight
note, in passiong, that "sweel pochet™ §n not o tern which eny of
the gyecologisis, hydrologists or any agent ceployee o user  of
SLEVG dnvented, It vas somelhing that TuDba dreamad us and quite
clearly docs not iU the facls,

The  lacl dusue conceerns the "caorplesity” ol the Dahota
rauifer, Toatl  sltateweat  of  the dssue 15 soscthing ol a
noc-cequiter on the order of discovering thatl grass i grocn, In
the origiual poermit proceeding the drilliang deone prior to o that

Trated o layered structure for Lthe aquifler -- intoervening
oy of vater bearing sand and shale. OCne could therefore
conceive of the agquitor as boliaving like threoe disconnected units,
vhich is a copplox syalon.

Subscguent rescarch indicates that the agquifer way enly bhoe
"Jayered" in oom Lain areas,; and overall responds as oa osingle unit,
he wodels which the cenginecrs and scicntists used to jpodicl
dravdown are, oo oa cesull, nol as accurato, This, hovevev, doog
nol npean Lhat estimates cannot be made or ground vatoer syostens
designed,

ho ])L:l')’i(7 Iles teastified in response to guresblions by He,
PePeastand, 8305 has comnnltelod tont ing. KDY of the tTatd o
viiich can he done,  has bheoen done, UsGH wan surprised  at the
density of data vhich have been developed  and,  kKichavd  Aten
testified that more vork has hecen done on this patch of sandstonc

then any other picee of bedroeck he hasn ever scen. 'the only olhow

test vhidieh can be dmne s to actually run the SR syston, i

-10-



that we dore FODSA would got the gane information as it ventd 1o
an anquifer,  Sach a procedure wounbd oloo save o large gquantity of
water, money and  tiae, Yhis is st prompted Mo, Harps awd
Chaivwan Deckher to dngquive vhy Fobbh wonldon 't just “hach ot "

Those dnguiries brought forth the real heart  of  Popdh's
claim —— that funding for the Pavis line cight not be available in
the futwre.,  As the court can sSee, then, the real igsoue as fac as
FODSA (or tne Poard) s concerned is the fuluve avatlabildity of
funds in c¢ace the Dbavis line were cever needed, for whatoevor
teason.  The 1ol issues are not scicntific ones, PubS/Zs claim to
the contrary not vithstanding.  Threce ol the Poavd werbera stotoed
on the record that they were convineed SERUS proved its cane witl
regard to the weoer. It wvas the moncy that concerncd them,

i1,
DAYIE PURDIRG

The ‘oregoing analysis of the "scienliiic issues" has coae
full circle to the matter of the availability of funds for  the
Davis pipeline,  PFODSA and the Boord aepeatedly came bach Lo the
“incue" of {unding -= if, and the eaphasis ds oon "if," the havisg
line were cover required becauvse of o shataovn osder, weuld the
funds be avoilable Lo construct it?  The Board's molive in pnling
this dnguiey wvas o protect the SLRLS users frowm having  their

shut o f,

“sowe pointed out in the Introduction, howvaever, the Boarua
asked  tue wrong guestion and quite naturally  found Uhe  wroag
solulion. It is a fact that all usccos presently have o source of
wal.er supply quite irdependent of Shhw, Parther, many ol the
users e planning oam vater as only o backan to theiv o wedia,
JiooSniny fails Llai on s face nod, o @t oany time in the futuc,
the users loso, at most ; their Lhoolup fee. The Foederal Covernment
gets the pipe. 1L plainly and siaply 15 not nou, nor bhas it ever
been, o guesticon of thousands of people finding thewselves withoat

vater boecauee of o head pressuve decline,

-1}




The Poard's concivn for fhe vell beiag o8 the DLEULG anery

an Pl of s detvrinet ion ar e pablic interent io, of course,

-
Laudah e, Voo are not no confide s of the notive jn the case of
'Ol oA, T concern, Lowovor, s misnloaced wvhon i aandforts

itsell an Saddbing (he vser s with o 0y e Mmdred eight, tour
Lhousand (S350,000.00) dolla bhi'l to Ot the vapense of forty
seven (47) olher iarmers vho vould gloo )ike oo Guiatity waleoer
for & reasonable price in order Lo frotect a dozen or a0 welld
ovieer s frow, ot hoast, o hypothetical problen, e decision GF the
Loeard, as o matter of coauuon stense et law, nast be reversced.

11r,

THE Y IRREVUTARLE"Y STALDARD

o put the matter rathor wildly, this v iter 'y v dionnad
a rtew inches unon reading  the  State's propused  (and  adopted)
Findings of Faclt and Conclusion of Lawv. A quick rere-ding of Shol,

1-26 reveals that the Court should give "great o welight' (o afgency

T egs and conclusions. However, thore i nothing in  the
coaesver that dindicates agenoey findings ave conclusively  sresuimed
Lo he corvoct., Caunsel has cemrehed Giligently for scwe nent oo
by @ court anyvhore in this RNation of this burden of coming Torth
with “irvefutable" cvidence, Lone has been found. Ve would
vespectfully suggest that this court not be the Lirst to cdopt
such a standard as it totally usurps the powver of Jjudicial yoview.
rrore, this is g flal ciror of lav and mandates reversal and

< the findings and coaclusions.

POLSA i accuratel)y desaribe one aspect of this dispuatoe,
The bavis well Hine wvas a "deal® vhich wvas inposed on the part ies,

T had nothing in particnlar to do wvith fact or Lo, Fone Ut e
BDUS g SEREG deddling progieams are conpiete, the data analywed
and conclusions  dGravn, it s appropriate to agqain took at Lhe
risks and benefits covercd by he ddeal,

FOLSA clains that the only satisfactory rethod to ohlain

Lhe data necestsary Lo nake  deavdown predictions is to run an

-12-
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arquifer, tent, A e Lave pointed ont o time and argain this v
b
ponurer 1 waste of acater, time and money G0 ds done prior Lo
N

putting the system into onevat ion,  rurning Uhe Wathiing jonehn oo

vill provide exactly thato dace vhen the sesbem i caapds tey How
cithor (@) the dravdoewn villh nol exe o200 basea on this
reliable information, o (bh) it aill, 1f (@) is true, then the

Davie line is totally anncceessary. 0 (b)) is teae, thon there ars
Lwo more cases: (¢) the 20' drawdoun willt be imnediately cacecded
or (d) it will nol. It (¢) is true, the solution Lo the problon
i simply not te pump and hid oot the Pavis line.  thot o owill onean
a delay for the touth Lincoln users, hut  since they wore oot
relying on 5L to begin with, no particnlar harae s done. 1
() is true, then theve i more than adeguate tiee Lo switeh Lo
the bavis ficld becanre it is a 20! projected dravaocen soeline
v Tour o yoears. Pach and every cxpert that testificd, o has

. __.oified in these hearings, has o stated thet there is plenty
of time to construcl the Bavis line il U was ever peedoed, The
only comment which FODBAYs expert Loas ever ansde with o regord Lo the
pump test is o that he felt that an agquifer test was beltor Lhan the
three day punp test. Zn aguifer test i, mere simnly, a punp test
Lhat is run for a Yonger period of  time and vonld be o the exact

roesult  of

Lt ning on the systen o vunni g i.\. 1 Lo is o
confident that this acquifer test he proposes will allow forx
ve Tinahle predictions ol dravdouny, then it ia sinply

cuaible toous vhy FORSA reluses o bach-ofl, allea the
system Lo be built and placed into operation and then take a look
at  the actual  data  as  the  systeom runs, hofore roeqguicing
construel bon of U Darin sipeline,

Yhe abowve c:o:!;:'\.itutt: what might be terped Uee baar-tern
concorng with regaia Lo the operation of the Verthing w2ll ficld,
The long-ltorm concorn expros:sod by FOPSA 35 that the water qguality
will deteriovate. haain, over oud over, Uuz capor s, inciuding

PODSAYe oun expert, omphasizec that oy deteriosation in vater

~ 17

‘we




ceatlity, i1 such ccctnred,  vonll Lato Olacs over a porion of

years, nol days, woehng, cr opontle, tarthiormore the entive aiea 15
-4

COVeL ed l))' aouel o of come lllil‘l‘,’ obhner vt oy vells

vhiich are Laonce

Lhan adeguate Lo Qoetecl any dectine in i gaatity of  water Qg

Linceln County, and qive daple o warning of g poltential paabloa,

v,

ORI O

Yhe ultinate fssue dn thin cane s not one  of scientilic
fact at all - it is one of pablic policy combined vith o legal

duestion ol substontial gravity, At the conter of all ol the
cnviromental  baitles of  the past deeade one fimds  a single
overriding insue: Moowust bear Ahe burden of  uncertainty, L £
cne redeced every covironmental case for the last Len years, anl

probably longer, to

"~

tosingle desue, one wvould discoverp Froject
opponcnls claindng the proponent shoald vrove his action will not
biv coenvivonment, vhile the propoasnls claim Lhe onponents
rove thot Lthe proposed action will hari the envivomment.  1uy
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reason, altheuagh covchod in different language, the Courts in all
fifty states have placed the barden on Lhe opponent s side, ithat
s, unti) Januvary 29, 1981,
In cur epening beiof, we suggesled a bhalancing ltest vhich
Vel al least poriit a cohorent disenssion and analyasis of the
¢ o interests in the detersination of the "public interest,®
COur analiysis o and thal of ShGS and the Water Pights Staflt of the
Hydrology and the Ceology of the Pakola Forcation sugegont Uhat
there dn o a veoinhingly gl profebhi ity thel the 200 galllin.
will be exceoded, FODSA says othervisoe, e bBoavd claims thadt
the Pavis Tine is 1o "protect" the SLRKS uders  as mucsh 250 Lo
“protect” POLSA. Fram vhaty?  SLRLS already has alternate sovrces,

ithryce handroed eighty fonr thousand do! L s s sinpiy too much o

oy for somelbing that vill never be used,
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IN CIRCUIT COURT

“ WITOmNER 6@ - / ( )

GENERRL e ene

STATE OF SOUTH DAKOTA) vy e ar A
) sS \jlh".i 6.0 l\)\h.
COUNTY OF HUGHES ) SIXTH JUDTCIAL CcIircuit

*i'******************t************i

»

IN RE: APPLICATION FOR A PERMIT
No. 4401-3 by the CITY OF - A ga
WORTHING and SOUTH LINCOLN RURAL* MEMORANDUM DECISTON
WATER SYSTEM PERMIT No. 4300-3A.%

x
*1\'***************‘k******i**‘k**k***

* *

ACTION

This is an appeal from a final decision of the South pakota
Wwater Management Board which granted water permit No. 4401-3 to
tha City of Worthing, but denied South Lincoln Rural Water System's
request for relief from a condition contained in water permit No.

4300-3A. This Court affirms the Water poard's decision.
PARTIES

The parties to this action consist of appellant, the South
Lincoln Rural Watef System, and app=llees consisting of the Water
Management Board (Board), the City of Worthing (Worthing), and the

Friends of the Dakota Sandstone Aquifer (FODSA) .
FACTS

on December 12, 1978 the Board granted Appell.at's application
for water permit No. 4300-3. This permit allowed Appellant to
withdraw two cubic feet of watee per sccond from the bakota Sandstone

formation subject to certain conditions and requircnents, nlthough

e o———




FODSh appealed the Board's decision to grant the permit to both
this Court and the Supreme Court, both Courts affirmed the

Board's decision. In xe South Lincoln Rural Water System

Application for Permit No. 4300-3. 295 N.W.2d 743.(S.D. 1980) .
%)
On 3eptcmber §7 1980 Appellant filed an application to modify

permit No. 4300-3 with the Board. Appellant requested, among other
things, that the Board delete condition number seven from the
permit. This condition required that:

(7) The Davis arca well field shall be

developed and placed on line prior to

pumping from any Dakota Formation wells.

On September 25, 1980 the Board held « hearing on Appellant's
requested modification. At the hearing, the Board determined that
construction and development of the Davis well field was necessary
in order ¥p insure the availability of "an immediate alternate
source of water", and refused to delete the requircment. The Roard
amended the permit, however, to raguire that the alternate Davis
line "be fully c¢perational by November 1, 1981".

On January 29, 1981 ihe Board held another hearing which

Caltimately resulted in the final decision now on appeal., At the
hearing, the Board considered the City of Worthing's request for
.water permit No. 4401-3., This pe:imit allowed Worthing to withdraw
.23 cubic feet of water per second from the Dakota formation without
the requirement that the city develop an alterniate water source. It
vae also at this hearing that Appellant again requested that the
Board deletce the requirement of an alternate water source

(condition no. 7) from its permit.

e e e e A, P
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Aftex extensive testimony, the Board granted Worthing's
permit No. 4401-3 and refused to delete the requirement of an alternate
water source from Appellant's permit. Appellant filed a Notice
of Appeal with this Court on March 25, 1981, and hearing thereon

was held on April 29, 1981.

ISSUES

1‘

WHETHER THE BOARD'S FINDINGS OF FACT AND CONCLUSIONS OF
LMW ARFE CLEARLY ERRONEOUS IN LIGHT OF THE ENTIRE EVIDENCE IN THE

RECORD? No.
II.

WHETHER THE BOARD'S FINDINGS OF FACT AND CONCLUSIONS OF
LAW ARE ARBITRARY AND CAPRICIOUS OR CHARACTERTZED BY ABUSIVE

AND CLEARLY UNWARRANTED EXERCISE OF DISCRETION? No.
. SCOPE OF REVIEW

This Court's review of administrative agency decisions is
limited in scope by SPCL 1-26-35 and 1-26-36. SDCL 1-26~35 re-
‘quires that the reViey conducted by the court be confined to the
record of the agen y. SDCL 1-26-~36 mandates that the court give
great weight to tho agency's findings qf fact and inferences
therefrom. The cou:t, in reviewing the decision, may not reverse
unless substantial rights have been prejudiced by an agency de-

cision which is g




() in violation of the Constitution or statute;
(2) in excess of statutory anthority of the agency;
(3) made upon unlawiul procedure;

(4) affected by other error of law;

(5) clearly erroneous in light of the entire evidence
in the record; or

(6) arbitrary and capricious, abuse of discretion or
clearly unwarranted exercise of discretion.
An agency's decision must be upheld unless the court is left
with a definite and firm conviction that a mistake has been committed.

Fraser v. Water Rights Commission of Department of Natural Resource

pevelopment, 294 N.W.2d4 784, 788 (S.D. 1980); In Re Estate of

Hobelsbergexr, 181 N.W.2d 455, 459 (3.D. 1970). 1In +he case at bar,

Appellant contends that the Board's decision was clearly crroneous
in light of the entire evidence in the record and also arbitrary

and capricious.

DECISION

I.

Appellant first contends that the Poard's decision not to
delete the requirement of an alternate source of watér from its
permit is clearly erronecous in light of the entire cvidence in the
record. More specifically, appellant aryues that recent testing
of the Dhakota formation has revaaled that there is substantially
more water within the acquifer than the Board originally
anticipated. Appellant contends that this fact alone should relicve
it of the burden of developing the alternate water system and that
the Doard acted unrcasonably in not removing the requirement from

its permit.

e e e i 4



This Court agreces with Appellant's assertion that there
appears to be substantially morc water in the Dakota formation
than orginally anticipated. All the experts who testified at
the hearing generélly agreced that the acquifer contained a signi-
ficant amount of water. This is not the only factor which the
Board considered, however, when it imposed the requirement of an
alternate water system on Appellant's permit. The Board was
very concerned about possible head pressurc decline once Appellant
began pumping water from the Dakota formation. This concern is
evidenced by condition number fivewhich the Board also placed on
Appellant's pexmit. This condi.tion requires that Appellant shut
down its line and apparently switch to the alternate Davis line if
the acquifer head pressure declines more than twenty feet in a four
year period of time.

The expert testimony at the January 29 hearing did little to
relieve the Board's concern over this matter. Assad Bassari, an
expert from the South Dakota Geological Survey, testified that he
could not predict either the amount of éhc drawdown or the effects
of the drawdown upon the acquifer once appellant began punping watex
from the formation. The other experts testified in a similar mannex
concerning both drawdown and possible head pressure decline. Further,
not one of the experts could predict within any degree of certainty
the source of the recharge, the rate of the recharge, Or the quality
of the recharge watex within the acquifer.

The Board, after hearing all of the testimony and considering

all the evidence, determined that there was still insufficient data
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to relieve Appellant of the requirement of an alternate vater
system. This Court must give great weight to the agency's findings
of fact, SDCL 1-26-36, and will not substitute its judgment for
that of the Board. ‘The record clearly reflects that the Board
covld have reasonably found that there was insufficient data

to warrant the elimination of the requirement that Appellant
develop an alternate water source. Although this Court may not
have reached the same decision as did the Board, it is not left
with a definite and firm conviction that a mistake has been

committed., Fraser v. Water Rights Commission of Department of

Natural Resource Development, supra.

II.

Appellant next contends that the Board acted in an arbitrary
and capricious manner by not requiring Worthing to develop an
alternate water source and by not deleting a similar requircment
from Appellant's permit. This Court does not agree.

There are significant differences within the two pcrmité which
would allow the Board to treat the applicants differently. Appellant’'s
~permit allows the withdrawal of 455 acre feet of water per yeaxr from
the formation, while Worthing is limited to withdrawing 65 acre feet
per year. The rate of withdrawal is also significantly different.
Appellant is.cntitlcd to withdraw two cubic feet per second while
Worthing is limited to .23 cubic feet per second. Furthermore,
faderal funding is currently available for development of Appellant's

alternate water source, while Worthing does not eniny such an

advantage.




The Legislature has given the poard the authority to issuc
water pexrmits subject to such teYms, conditions, and requircnents
as it decms necessary to protecct the public interest. SDCL 46-1-4.
In exercising its discretion under this statute, the Board
specifically determined that it was not feasible to require
Worthing to develop an alternate water source because the city
could not comply with such a requivement. This Court 1is not of
the opinion that the Roard is required to impose similar conditions
and requircments upon water permits especially when the permits
are significantly different. pased upon the recoréd, the Board
coula have reasonably determined that the reguirement of an alter-
nate water system in Appellant‘s permit was necessary in order tb
protect the public interest, yet totally unwarrantéd in Worthing's
permit. Again, éhis court will not substitute its judgment for

that of the Board.
. CONCLUSION

The Board's decision to grant Wortﬁing‘s water permit without
the requirement of an altexrnate watexr source and its refusal to
delete a similar requirement from Appellant's permit is not clearly
.erronecus in 1ight of the entire evidence in the record; arbitrary
and capricious, OF an abuse of discretion. The decision must

therefore be af firmed.
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counsel for the poard is dirccted to preparc an oxder

consistent with this opinion.

pated this /(} day of June, 1981.

[ S S

BY THE COURT:
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Roberti A.-Millex ——
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presiding Circuit Judge
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A R«_’Li niﬁ} A\ Department of
Water & Natural Resources

Joe Foss Building Water Rights Division
623 East Capitol 60t 773-3352
Piarre, South Dakota 567501

November 29, 1983

John Slevers, Manager
South Lincoln Rural Water
PO Box 156

Canton SD 57013

Dear Mr. Sievers:

This letter is in reference to the following Motion regarding Water Pernmits
No. 4300-3 and 4300-3A adopted by the South Dakota Water Management Board
April 15, 1983,

"That beginning today April 15, 1983, the four year period for
determining the impact of the withdrawal from the Dakota Formation
be stayed until water from the third well is being used in the
South Lincoln Rural Water distribution system."

A sworn Memorandum of Substantial Completion was received by the Division of
Water Rights October 24, 1983 which indicated that Well Ho. 3 was placed in
use October 20, 1983,

Prior to April 15, 1983, one year, 10 months and 14 days of the four year
head pressure decline monitoring period had been completed. Adding 47 days
(16 days from April and 31 from May 1983) to October 19, 1983, the second
year ends December 5, 1983 (12 days in October, 30 days in Hovember and 5
days in December). The four year period for Permits No. 4300-3 and 4300-3A
will now end December 5, 1985,

Please advise [f there are uny questions.

Very truly yours,

A TGTT

JOHN HATCH, Chief Engineer
\later Rights Division

JH:ks

cc: Curtis Gubrud
\landa Sletten
Water Management Board

130034



A PAK(a!Pi?‘\Wm Department of
Water & Matural Resources

Jou Foss Building Water Rights Division
623 East Capitol 605 773-3352
piorre, South Dakota 57501

Decempar 1, 1983 RE: h300-

>

Harold Fiscter, Chairman

Friends of Dakota Sandstone Aquifer
Rt 1, Box 58

Worthing SD 57077

Dear Mr. Fischer:

This will acknowledge your request that the Water NManagement Board clarify

the acre feet limitaticn on the south Linco'n Rural Water (SLRW) Permits

No. h300-3 and L300-2A. The Board Attorney, John Guhin presented your
request to the Board Hovember 30, 1983.

Mr. Guhin advised the Board that no acti. @ could be taken since SLRW had

not been given either notice of your request nor av opportunity to be
present. The Board directed that | advise you to follow the Petition
for Declaratory Ruling process required by Board Rules 74:02:01:46
through 7h:02:01:49 and SbCL 1-26-15.

i

I belicve your request was based upon a telephone conversation between

Wanda Sletten and myse) { November 23, 1983. | advised Mrs. Sletten that

when | received written notification that SLRW had placed its third well on

line Jdctober 20, 1983, it was my interpretation that the W55 acre foot
annual withdrawal limitation was in effect,

As | interpret the qualifications to the two Water Permits, there is no

basis for pro-rating the 455 acre foot limitation. HNeither have t read
the Board minutes of any comment or discussion that pro-rating was in~
tended nor was SLRW advised of such requirement.

Very truly yours,
A &/ "ﬂ;‘
e //: oy
A
JOHK HATTH, Chief Engincer

Vater Rights Division

JHiKs

in
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ArracHment o2

ATTACHEENT O WATER PERMIT N3, 4 300<y v/ 3 '3 4
/. H O~
COUTH LINCOLN RURAL WATER SYSTLM /

The following suparcedes the vrevious qualifications:

That the Sysrem ke limited to an annual withdrewal of 4b5 acre-teet anc that
ne total withdrawal by subject to review Ly vhe Poapd;

<. The System can be pumped with the two wells aliready cenpleted, 1f annual
withdrawal restrictions are limited to 304 acre feot untild the 3rd well is deve’z:zi
and put on line (approved September 25, 1980 - Fiudings »f Fact, Conclusions cf Li-
arsroved Hovember 20, 1980); spaciny between wells rust be at least 2% miles;
3, That the rural water system wells approved under this Permit will be lecatel
nzzr domestiz wells and other wells whizh may obtaln water frem the sare annirfer.
i I-e withdrawals, T2 proTacss
T w2ils taving priov wate:
drawals will be restricted, if the aquifer hLead pressure declines 20 feex
84 irnated measuring points during a four vear parlcd, Leginning with the dzz:
5T water is pumped inte distrihutien system. The head pressure decline =t s
ed v ousing an average of threoe of the ces sropased chse iz
2 RO,

from ong or more
'S

averag> =f eazh DU
Le used in Jexer: -



ATTACHMENT &2

ATTACHMENT ON WATER PERMIT 4O, 4300-3
SOUTH LINCOLN RURAL WATER SYSTEM

s following supercedes the previous qualifications:

1. I =at the System be limited to an annual withdrawal of u55 acre-feet and that
+=« =-s-al withdrawalle subject to review by the Board;

‘>(< <. %M&W#MMAMMMWMM .

irieswal-rectiietions—ar e 1o0—30t-aere—feei—until—%} 1} —is—devetoped
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AT

STATE OF SOUTH DAKQTA

OFFICE OF ATTORNEY GENERAL

STATE CAPITOL
Pierre, South Dakota 57501-5080
Phone (635) 773-3215

ROGER A. TELLINGHUISEN
ATTORNEY GENERAL

March 9, 1988

Mrs. Wanda J. Sletten
Rt. 2 Box 82
Beresford, South Dakota 57004

RE: South Lincoln Rural Water Systen

Dear Mrs. Sletten:

Thank you for your letter of March 3, 1988, concerning the
above~-noted rural water system. We have contacted Mr. John
Hatch, Chief Engineer, Division of Water Rights, concerning
your allegation that the rural water system is being
operated without a license.

Mr. Hatch informs us that South Lincoln Rural Water System
has approved permits, that an :inspecticn was : performed
August 20, 1986, and the license fee of $50.00 was received
December 12, 1986. The Division of Water Rights has not yet
issued the license because it knew at the time some changes
wera going to be made in the system. It appears to me,
however, that South Lincoln Rural Water System has done what
the statute requires and there is no violation.

sincereiy,
Kose ATl A ..o

ROGER A. TELLINGHUISEN
ATTORNEY GENERAY,

!

RAT:pjh

cc: John Hatch «



4300-3 A4
SOUTH

Apa a&ﬁ%\\a Department of
Water & Natural Resources

Joe Foss Building
523 East Capitoi
Pierre, South Dakota 57501-3181

L ond

APR 25 1990

Charles Kuehl, Chairman

South Lincoln Rural water Systen
PO Box 155

Cantan §p 57013

Dear Mp-, Kuehl:
Enclosed is Vater License No. 4300-3p, This g

ri1ght document completing ¥our process gf obtai
right.,

the fing] wate)
aing a weter

As long as You use the water beneficially, as stated jp the Water

Li"ense, tne State Water Jaw Provides that You have g continuing
right to use the water,

—

o N e

The applicable bortions of Water Permit Nog. 4300-3 and 1300-34
are incorporated into this Water License No. 14300-3p ;

Very tiuls TONrYy
My
/Qr&’ﬁ/// Z/

JJéN HATCH, Chief Enginecer
Water Rights Division
605 773-3350

enclosures
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