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e | / later Right Number 4300—3
1. Considered _____ ._.‘hzl_\n’ 26 , ‘1\9"'78
2. Name of Applicant QopTH LincoLn Ce. RURA}-E WATER S\?STEM ‘
3. Tost office Address _CANTON, S.D,

4, Amount of water claimed 2-0

5. Source of water supply ,,3 WELLS ~ (;_50' _DEEP

6. Water to be used for _ICURAL WATER SVSTEM
Acres to be irrigated —
7. Water to be diverted and used in L[&Q_Q_L!_M County
about 3—- S Miles of ﬂpgm,gg g
8. Prooml‘sulﬂicaﬁon Receweo f 7 - .4-—-731 g
Not received i
9. Application Approved /52"9’78/ i_

Subject to_ .

Not approved

Action deferred (,;‘,{,‘”, A AL s f

10. Remarks:




[}

Form 2. Application for Permit 1o Appropriate Water-Original (Ingludes Approval and Permit)
| N 4300-3 .
Map No. _53_511_:3_.._ Wzter Divinion Ne:. . MERM\L&LQJL&SE_&__I)M'

(a)

{Blank; tu be Filled by the Engineer for (e W, A. C.)

APPLICATION FOR PERMIT

(Amendaed 7-7-78)

-, ~,
T, S

0

To Appropriate Water within the State of Souai'[imt"Dukc;i a

(NOTE--Draw a line thrcugh items r.ot applicable}

1. Neme of Applicant South Lincoln AAA/ViAgBXX County Rural Water Syste@f’
Pustoffice address Canton . State _South Dakota
If a corporation show date and place of incorporation SLRWS-12/21/76, YCRUSAS/XB/78

2. Method of accomplisVing work (contract, employment of others, or by direet labor) employment of others
3. Name of divenion work S0UEN JBIAY Lincoln RWS Well Field No. 1

2 . 3 a_maxi £
4. Amount of water claimed (cubic feet per second) £.0 cfs (a maximum of ¥ wells at,hvg 'lggmcgs each)
. Source of water supply Dakota_ Sandstone

. 20 ﬁrﬁg 32 .
6. Location of point of diversion _Sections XZ/ /¥ / 98N, RS0OW:

and Sectiong 2/¢A%u/x8 of o, Rrshu

~t

County Lincoln

7. Annual period or periods during which water is to be used 12 months/yr.

8. Uw 1o be made of walter, (irrigation, industrial, municipal, mmﬁwfcial, recrealion, ete.) Domestic - Rural Water Sys.

9. For irrigation use, | ' . Total number of acres to be irrigated N/A
i ;

i

List below cach forty acre subdivision. or lot, or fraction thereof and show number of acres to be irrigated in cach.
Land Description No. Acres . Land Description No. Aeges lrr,

Attach sheet if more space is needed

4

|
10. Time required to complete construction of water supply system years. Additional time required to com- |
|

“plete application of water to the proposed heneficial use 1 3 vars,

s/

I . ’ . .
1. Choice of newspaper for Notice of Intent to Appropriate Water publication Sioux Vallev News, Canton. $o.Dak. . !
12. Principal Featuies of the Proposed Water Supply System. |

A. Works proposed to divert water from its natural source.

Gravel pack wells

B. Works proposed to transport water to place of use. i

Rural Vater System pipeline network

C. Vorks proposed to apply water to beneficial use.
Individual Farm Distribution Systems
Estimated Total Co-t § 4,500,000

Attachments: Attech Form 20 if divenion from a well or dugout. or if storage of water.is proposed. Attach map.
(See instructions conceming prepuration.)

STATE OF SOUTH DaROTA )

,5“.'; J A
County o Lincoln ) /\i*dmr CAATINE,,
uf-fman
jLarry Tideman and dee the applicant, certify that | have read the foregoing application and have examined the

attached map and thet the matters therein stated are true 2nd that Vintend. snd am able to complete the necesary contn Mizn. 'é/ ("

)
) -
_ gl *
. Signe zﬁwd—:"
Subsctibed and sworn to before me this 7 1 l\,

zm-rx)
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<F ety WOUT RAKOTA o i

My Com~.irsion Explten 11:1-81
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WATER RIGHT APPLICATION APPROVAL

The Water Rescurces Commission heteby approve: Water Right Application No. —ﬁgj&_

Seuns LiNces System Can-ron

(Appiicant) (Post Olfice Address)
~
M%ﬁ.)ﬁfm 51 ol 2 With the following modifications:

State

PrioRITY Foe mis FEemt N° 4300-3 WAS ESTABLIIHED UNDER APPUCATION
N24135.3, Tuis Rmmit NP4B00-3 Was SuBMITTED AS AN AMENDED APPLicATON,

?UPEZCEDIONG. AND REPLACING APPLIcATON M94l55-3, AVD APPLICATIO O NP4(35-3
1> HEREBY CANCELLED.

DUBMISSIoN OF THE AMENDER APPFLICAToON WAS APPEONE D BY THE&
WATER Eients Commissiod vubeR SDCL £6- 5-24
SEE ATTACHMENT gt 2, o

Date of first receipt ¢ application AU&UST 30 N [ P B

Date of return to applicant for correction, amendments or changes required 19

Date of reccipt of corrected application —A APPL 108 BECEIVED \)QL»‘J 12 19 _7_&_.
) *‘ Approved OC Tooef- (7] .19 1 C! , Recorded i.n Book Z‘ Page 77
l

- WATER RIGHT PERMIT N0, £ 20O -3

Fhe Water Resources Commission hereby grants and issues this Water Right Permit Nom;mllmrizing the construction of
the water use system and the putting of water to beneficial use as stated in the Application and as modified in the Water Right
Application approval, subject, however, to the following limitations and conditions:

1. The date from which applicant may claim right is Avayust 30 19173

2. The equivalent of at least one-fiftl. of the work abave specified is to be cémplclcd on v l;éfurcgm.ﬁ.ﬁ&__lj_. 19_8’ _i
& The whole of said work is to be completed on or before Ocrtoeer l",’ 19 863

+.. The limit of time from proof of beneficial use of water appropriated in accordance herewith is.Q‘Z[QE.EK_ﬂ... w&4
3. The \vnlclr appropriated shall be used for the purpose of — EURAL VWATER, SYSTEM USE

6. The prior right of all »ersons who, by compliance with the laws of the State of South Dakota, have acquired a right to the use of
water must not be injurio ly affected by this apprapriation.

7. The amount of the appropiiation herein granted shall not exceed -2, OF‘ Au&':uFbic. I;_rcl per srmnd‘_; neither shall it
exceed the capacity of the above described water supply system, nor shall it exceed Hmamwos watery o remefioteltom.

3 ’ ‘ -
mmwmﬂwmmmm&m which water is
U4ED FoR Eunﬁc WATER SUSTEM USE

actually and beneficially spplisdofor-isigation on or hefore . OcTOBER 17 1984 . (2id water to be used during the
following described annual period:— CONTINUDOQSLY

.3 Dove oF Nomce of &Y of JunaeemenitT

™
Witness my hand this 18 = day n[pc‘\"‘nBEi l')_lq._..
WATER RESOURCES COMMISSION

By
Engineer, Executive Officer
Certificate of Coastruction lsued 19
Water License Issued i - 19

+

u



Form 2A - Wells, Dugouts or Water Storage Dams (Supplement to form 2)

12, Principal Features of the Proposed Water Supply System (continued.)
D.  Well Information or Estimates

(1) rill Hole, Diameter .10 _inches —,Depth__650 fx.

(2) Casing, Type,.Steel ~ ,Diamater _5_inch Thickness - 0.25 inch.
{(wood,concrety, steel,etc)

{3) Perforated Screen.

Type Stainless steel , Diameter __5_inch ,Length__120 ft. '

(4) Gravel Pack. Thickness..2%_inches  ength of gravel pack _225_ft.

E.  Dugout Information or Estimates.

(1) Surface dimensions ——, Depth

F.  Fill out for Either a Well or a Dugout, |

(1) V/ater Bearing Materiols. (Please attach a ccpy to test well log if available.)

Character of Water bearing materials _23kota Sandstone formation consisting

of loosley cemented medium sand with included layers of

clay and shale.

Dapth to top of water bearing material 425 ft.

Depth to bottom of water bearirg material 650 ft.

Thickness of water bearing matrcial 225 ft

Depth to water (ground surface to water level) 165 ft.

Ly (2) Distance to nearest existing household or livestock watering wells.

" On same owner's property ___none rds. On property owned by others 12 s

G. Water Sldrage Danis.
If the proposed water use system conicine one or more water sto:agc dams, please =how in the space
below, the hemht maximum water depth, surface area and storage capacny of each stulage dam. The
location of each water storage dam should be shown on the water right map

Note: Well number 1 £4/P# . constructed as described above‘ a‘rid
located 220 feet west and 130 feet north of the SE Corner
of Sec. 32, T9BN, R50W. . '

ST e WAl

Signature of Applicanf

Secretary~-Treasurer Wige—Chairman
South Lincoln Rural Water ' Lincetnmcounty—Rurai—fater
System, Inc. System—Ine,

Amended__ 7-7-78

1
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Thls Permit is approved with the following quallflcatlons- ATﬁt":f?T
"\' I/ R

1. That the System be limited to an annuval withdrawal of 455 acre-
feet and that the total withdrawal be subject to rev1ew by the
Comn1ss*on,

2. That before any water is used, all proposed wells must be installed
at least 2% miles apart, with all three wells ,raady for pumping
prior to any use of water;

T
3. That=tﬂe=sysEamftnytati=oﬁé=oasdrvation*wel1 into the upper--layer
-Tﬂ?*ﬁu—imhutu-Form&bmen—aheut=ﬂae=ffxﬁritom*each—produwtron—wekl
:u:ba-usad“forfmonztortng—drawdewn“near‘ths“productlon-weil' A
e N Cepnet Apfeoved JAak, €5, 1981 UMB "

4. That the rural water system wells approved under this/pezmlt will
be located near domestic.wells and other wells which may ‘obtain
watar from the same aquifer. The rural water system'under this
permit shall:control its withdrawals, to prctect needed water
supplies in adequate domestic wells or in wells having prior
water rights. SRR | R - 4 L
Withdrawals will be restricted, SAif the aqu1Ler head pressure
declines 20 feet at designated measuring points durlng a four
year period, ‘beginning with the- date the first water is pumped
into distribution system. i The head pressur: decline to be.
determined by using.an average of three of the seven proposed
observation wells lccated at least 2 miles from one or more
production wells. The lowest measurements,.'to be based upon an
average of each observation well measurements taken over a three
month period, will Le used in detexmiring hesad pressure decline;

-1y i

5. If the aqulfer head'pressure does decline mare: than 20 feet in
the four year period, or if observation well measurement data
indicates the 20 fuot head pressure decline level would be reached
in the four year pavwiod, the rural water system upon oxder &f the
Ccommission will have to change to a new source of water:

X i i .

6. That no wells be lozated within 1,300 feet of existing Dakota
Formation wells unloess waivered by the well owner;

! ! ) b = L.

7. That the Davis area '\ 11 field be developed and - RS o EaééL*
prtor—to-any»pamptng~,romrthe—ﬁakota-we&%s- N

OPERATIONAL, 33y NovizM3ER .IQBI.‘,&“ g WHD

’jll[-u/lo B o

RN
i

oA o wa e = e a

o ——

A BT I e,

ATy .

O R AT Y S

TR

ZaT e veeemee—ra a g

i . \c:_ el
.
.
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ATTACHMENT &2

ATTACHMENT ON WATER PERMIT NO, 4300-3
SOUTH LINCOLN RUFAL WATER SYSTEM

The following supercedes the previous qualifications:

1, That the System be limited to an annual withdrawal of 455 acre-feet and that

the total withdrawal be subject to review by the Board;

2. The System can be pumped with the tuo wells already completed, if annual /
withdrawal restrictions ar: limited to 304 acre feet until the 3rd well is developed
and put on line (approved September 25, 1980 - Findings of Fact, Conclusions of Law
approved November 20, 1980); spacing between wells must be at least 2% miles;

3, That the rural water system wells approved under this Permit will be located
near domestic wells and oth2r wells which may obtain water from the same aquifer,
The rural water system under this Permit shall control its withdrawals, tc protectz
needed water supplies in adequate domestic wells or in wells having prior water
rights;

Withdrawals will be restricted, if the aquifer head pressure declines 20 feet

at designated measuring points during a four year period, beginning witii the date
the First water is pumped into distribution system. The head pressure decline to be
determined by using an average of three of the seven proposed observation wells
located at least two miles from one or more production wells., The lowest measure-
ments, to be based upon an average of each observation vell measurements taken over
a three menth period, will be used in determing head pressure decline;

4, If the aquifer head pressure does decline more than 20 feet in the four year
period, or if observation well measurement data indicates the 20 foot head pressure
decline level would be reached in the four vear period, the rural water system upon
order of the Boara will have to change to a new source of water;

5. That no wells be located within 1,300 feet of existing Dakota Formation wells
unless waivered by the well owner;

'6. That the Davis area well field be developed and therein be fully operaticnal
by November 1, 1981.
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Canton, o

N B 12 | WELL RFPORI pmbiing co.
. ' goulincol Rural v s Lincoln County o Hyton, 3.
. Oe ncoln U['ﬂ -
{ So.L'nc ater  SW-36-98-31 Folrwery 3,.0979..
| OWNER DESCRIPTION 'DATE ‘

B CASING LOG
Depth 530 14, -

i | Flows gpm 330 fs. 2" Plastic  pipe to ..330 . ft.
Pumps A5 gpm e L ) P‘I;! v .- 1
Hend 125 ft. . R
. 1. . . pipe to L ft.
M_P.'aa%}qgflnd_@bottom f ;
AL e o e E pipe to ... . ... 1t
) dur;;uun 450 7t. - 530 ft. ppaiARKS
T TPriliing Time 1 - 6% Gaar bit, new
oo RigNe M2 1o V3 Rock bit, wsed -
“Kar1 Osberg e s y
Jach g Egrpman 1-4‘: \..3.§.,{;995...9.1t-.,.._n..e!!..................,-w_ e
B o — S .\‘.\.. e e o
Dn" LlNG INC. DRILLERS LOG S © PAGE NO.
‘ ' R. llammner, Sheet 11126‘\ T ——"\“ ‘ \K. Osberg )
soutnh . .ncoln Rural Water ABsOCe piyla SN-36 98 51 FLbrunry n.79 12 0 Jack Kuehl
_ > JoB NAME__ | LOCA __DATE _RIG WO | FOREMAN __
N pepry | TIME C| : REMARKS
1 20 8:35 “|aM 2-8«79 0-5 Top _soil .
2 | 40 8:45 | 520 Yellow clay -
3 60 9:00 * 2060 _ DBlue clay "‘ _
T A §0-70 __ Gravel | Leanck Revert . -—
5| 100 }10:05 70-80 __ Blue clay & gravel ' S
WE 6 | 126 | 10:25 ! ‘ ‘80-110 " Blue_clay
D7 | 1e0 '] 11015 110 ¥4 Top Plerre Shale
.+ B 160 11:55 |’ i 110-150 “Shale
19 | 180 12:20 - 150-160 * Chalk . .
f 10 200 1:10° 160-~260 Shale 1-Spck Bran @200 ft.
il 220 2:00 ~ 260«330 Shale with hardahells Creen Horn @ BQQ_f‘l.
' q2 | 240 2135 330-340 - Sandy shale .
' {;. 260 3125 340-360 Shale | x
' | 280 4:b5 M| 360-380 Sandy shale _
l 300 5:50 : 380-390 Fair sand R
N J 320 6:20 " 390-445 ' Shale .
]7 | 340 9:30 : 4L45-460 ' Fair to good sand }
18 i 360 Jm;oo N 460-465 Good sand o
19 380 10:45° - \ 465-475 Hard sand
400 11:20 ‘ 475-500 GCood sand
420 12:05 500515 Fair to good sand (9 minutes)
440 L1,55 515-530 Rock
460 2:15 -
26| 480 2:40
5 | 500 U 2:51
5 | 520 | 3:30 _
26 | 50| _
_.I.__...
— - -
m—
!

PGP DR et N e —




Ty e e D gt ST e @ dmey e AmEm T
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it
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vanlan, 4,
6y
0170 : }r}’c{;lﬂr_&!a ﬁfPOsﬂ mz!{'lu:'tlatc).’ co.
s —— , 0 . uron,
South Lincoln Rural Water g/ "etl3Y08-0  Maren 1, 1970
OWNER bEscatpTion 7 DATE
CASING LOG
Depth 640 g, '
F 640 ~ 2" Sch, 80 6o
i lows gpm RO | & Plastic pipe to . . it
© Pumps 15 . Epm e Mt pmélu . At
Head 167 '
210 Ft. Slotted 6 botten y pe o M
Puuullom ft. ' pipe tn ft
Prossure ; -
6 ano . REMARKS
Drliiing Tims 420.640 Slot‘tcd
. RigNe. 12

.1 = 6X" Gear Bit

Ra_,'mond Kuehl

n : - ")7" V35 Rock B1t
oM l‘orcm'm

‘3\1\4- L)i ‘LL!—“J L‘JU

Coaanue NG,

18- T “Raymond Kuehi
bouth Lincolnr Rural Water |SEX of h£‘4-20-'08 50 ]' 2/20/79 12 aymond Kueh
'Jon NAME | Lincoln GoURLYN __DATE RIG NO. | FOREMAN
¥ | pErrn | TIME REMARKS
1|20t 0=3 . Top s0il ' B
?- - 100' 3224 B Yellow clay i
30|60, 242100 ' Blue clay ‘ _
y_hﬁo SR .
‘5 l 1100 100-140 ° Sand and Gravel )
6T 20 11:20 " 1ho-ab Sand
140" 11:50 |7 144-160_ ' Shale
160 M 2:35° | 160~-239 Shale
180~ | 2:501| -
10| '200° 3:10 ~ '“' i
11! 220 S 3325 0| 0 239 Hard S.
12! 240’ 5,00 Ly Ve3$ Gear Bit : 2bO Ft, ‘
;; 260 5:25 > Shale
14 | 280 9:00 AM ‘ Shnle _
15| 300 9:40 . __Shale
16! 320 10:25 " Shale .
17 | 340 11:00 Shale e
18! 360 11:40 Shale
19| 280 1:05 372380 Sand .
20| Loo 1:50 182 . Grecnhorn H.Se
21| L20 2:55 380~387 Sandy -
22t Who P 3330 3872.400 Shale
2% LEO 415" ko2 - HeSe'
2k | u8o 5300 Lo2~-h16 Fair oand
251 s00 10:00 AM 116420 Shale .
.26 520 10:15 L2o-l3h Shale, sand streaks
E?—_ sho 10t45 Lzhatiho Sard, good
281 560 12:15 h50-452 Fair nnnd
29| s8o 12345 Ls2 S
70| 600 1:15 452.-460 Tuf’
}1: 620 L,60-480 Tuff -
ETY 80~ Strenked sand ™
32| 640 D 180~500 St : . AN
.‘_i 514 Rock= 6 Ft. thick €ry, AN 5 _,4;3.9'
| 520-540 Sand, good edZ2 i
! 5L0-552 Sand, good
552560 Shale , .
- ] - —'3(\0—‘3“0 e Shnle namnld

nnna ntrr.mku_m
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form 6 - Notice.. Intent to Appropriate Water

- Yo. 4300-3
GROUND VATER

!
Publis)h first publication, on or before July 1h, 1978

NOTICE OF HEARING ON
APPLICATION TO APPROPRIATE WATER

Pierre, South Dakota 57501

Juiy 10, 1978

Notice is hereby given that South Lincoln Co. Rural Water System ., . post office
e M -

address is - -~ Cantan 3 -, South Dakota, has made an application in accor-

dance with the provisions of SDCL 46-1-1 thru !6-1-8; 46-2-9 thru 46-2-11, u6-2-13; u6-5-1

thru 46-5-8, 46-5-10 thru 86-5-22, 46-5-41, 46-6-3, 46-6-5, 46-6-6.1, u6-6-10, L6-6-14 and

Commission Rules ARSD 52:01:01:01 thru 52:01:01:13, for a Perq}t Q%cha?ge points of

diversion, and a reduction in the request to appropriate Vor bene cia

use to 2.0 cubic
feet of water per second of time from artesian ground water

through the Linccln Co. RWS Well Field #1 the point/f diversion of which ¥kX to be located

in the  NE4, Section 20; SEX, Section 32, T98N, R50W, and in the SW&

of Section _36 , Twp. 98N  Range 51W , Said water to be used for the purpose of
providing A TRZ G2 RT N TXZ XL XEAL RN ZXZ RIRZ X AANR AN B2 AN AR ADNEA

domestic supplies for the rural water system use

This Application No. 4300-3 will be considered by the Water Rights Commissicn at

the Ramada Inn, Sloux Falls, SD
at WAM,
the lhearing.

upon the “m_zqth day of July, 1978

The Commission is authorized to make a determination on this application at
All interested persons may appear and be heard. Any person who may be af-
fected by a Commission decision who desires to present evidence or cross-examine witnassus

according to SDCL 1-26 may notify the Commission in writing prior to the hearing or orally
at the hearing.

NOTE: The final ﬁroof of publication WATER RIGHTS COMMISSION
must be received before the hearing

date for the Comnmission to take action.

BETTY WESTLUND
water Rights Specialist

ce:  South Lincoln Co. Rural Water System
Canton, SD 57013

——




(i (

Form 8 - Praof of Public...un - Notice of
Inter,t to Appropriate Water

PROCF OF PUBLICATION

STATE OF SOUTH DAKOTA )

) ss.
Lincoln )

County

l, Marie Eeitgzel hereby

certify that the annexed printed copy of Noticz of Intent to Appropriate

Water was taken from the

A newspaper which during the whole time of publication of said notice
hersin after stated, has been and is printed and published in the——

City - of.—_Canton :
County of and Stata of South Dakota;
that the said notice was published in said newspapir on the following
two dates:

July 13, 1978
July 20, 1978

24 Y
{Signature)

Bookkeeper
{Title)

___July 20, 1978
’ . (Date Signed)

SR/ 4
} NOTICE OF HEARING
3 ON APPLICATION T¢ i
" APPROPRIATE WATER ',
Hotice is hereby given that|
South Lincoln (o, Rural Water |
Systemwhose pestoffice address i
is (Cantin, SouthDakota, has made
an.ipplicationin accordance with
the provisions of SDCL 46-1-1
.thr146-1-8;46-2-9thru46-2-11,
,46-2-13;46-5-11hru 46-5-8, 46-
. 5-12, 46-5-41, 46-6-3, 46-6-5,
"46:-6-6.1, 46-6-10, 46-6-14 and
- Commission w# Rules "> ARSD
52 01:01:01 thru 52:01:01:13, for
-a permit to change points of
“diversion, and a reduction in the
request to - appropriate * for
beneficial useto 2.0 cubic feet of
.water per second of time from
| artesiangroundwaler through the
«Linco!n Co, RWS Well Field #1,
“the points of diversion of which’
are to be located in the NE1/4
Section 20; SE1/4, Section 32,
T98N, R50W, and in the SW1/4 of -
Section 36, Twp. 98N, Range 51W,
Said water to be used for the
purposeof domestic supplies for
the rural weter system use, -
- This Application No. 4300-3
will be considered by the Water
Rights Commission = at - the
Ramada Inn, Sioux Fzlis, SO, upon
the 27th day of July 1978 at 9
‘a.m. - The ~ Commission . is
authorized ..to make - a
determination an this application
at the hearing. All interested
persons may appear andbe heard.
Any person who may be affected
by a Commission Jdecision who
desires to present evidence or
cross-examine * wilnesses
according to SDCL 1-26 may
notify the Commission in writing
prior to the hearing or orally at
the hearing. : -
WATER%NGHTS COMMISSION
delty Westiund
' Watcr Rights Specialist
(7-13; 20)




No. 4300-3

July 28, 1978

South Lin&oln Co. Rural Water System
Canton, 8D 57013 :

Dear Sir: %
. T R o :

The Water Eights Commission deferrad action on your Application

- No. 4300-3 ' at the July 27, 1978 Commissinn meeting, pending

investigatipn by the Commission Btafft,

- S P . : ,
It you have any questions, feel free to contact this office,

'Véry truly yours,

JORN HATCH, Chies Engineer
Water Rights Commission -

JH: bt
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Report On
Sovth Lincoln County Rural Water
System Applications
July 19, 1978
_An application for 4.0 cubic feet per second (cfs) (1796 gpm) from 5 Dakota
formation wells to be located south of Worthing, South Dakcta was received from the
South Lincoln and Lincoln County Rural Water Systems from Canton, $.D., August 30,
1977. . The application was advertised for hearing before the Water Rights Commission
October 6, 1977 at Spearfish, S.D. Due to petitions and protests from several
existing Dakota domestic well owners in the area and the town of VWorthing, the
Commission deferred action pending further investigation by the Commission Staff.
An amended application was received July 10, 1978 from the South Lincoln County
Rural Water System for 2.0 cfs (898 gpm) of water from 3 wells into the Dakota
Formation. 5pacing between the proposed wells in the amended application will
be at least two and one~half miles, Application 4301-3 was also submitted by
the South Lincoln Rural Water System for 2.0 cfs from 3 wells 70' deep in the
Vermillion aquifer SE of Davis, SD.
i RERET YAl : Y N "
. Onu production well, 650 feet deep, was drilled by the Rural Water System into
th~ Dakota Formation South of Worthing. This production well is about 200 feet
from a Dakota:formation well 520 feet deep owned by Orville Thomas. who uses this
well for commercial purposes to haul water to customers. Mr. Thomas has a water
right application No. 4118-3 with a priority date of August 10, 1977 on file which
requests .10 cfs. '

The original application proposed to serve not only South Lincoln County,
but the existing Lincoln County Rural Water System which presently has water righte
and receives its water supply from the City of Sioux Falls well field.

e £ TRV D B Sy S T LI S T CL RN T g .

Originally,’additional testing of the Dakota Formation in the area was to be
completed prior to further consideration of the application by the Commission.
For proper testing to be conducted, it would be necessary to construct a production
well into each layer of the Dakota Sandstone Formation with observation wells into
all layers, with pump tests then conducted in each layer of sandstone to determine

if there are connections between the sandstone layers and for proper aquifer testing.
ey . N 5 o
The Staff believes that the amount of testing required for a complete study
Is unreasonablie and is more than should be required by the Rural Water System.
The staff believes that any extensive testing of the Dakota formation should be part

of the Lincoln County ground water study which is not scheduled for several years.

Without extensive testing, the water right can be approved with enongh restrictions
including the domestic well clause, which is placed on all water rights approved by
the Water Rights Commission to protect domestic water supplies and prior water rights.
Such restrictions woul{‘increasc the risk taken by the Rural Water System.

. PN “ : S P

Not requiring complete testing by the Rural Water System is supported by the
fact that the City of Canton, located 8 miles east of the proposed rural water system
. well fleld, has been obtaining its water supply from the Dakota Formation for at
Jeast 0 years. The city of Canton presently has 7 wells into the Dakota formation
which pump a total of 710 gpm (1.58 cfs). The wells are located within approximately
a ohe square mile area. The city has future use rights for an additional 2.22 cfs.
The city of Canton is nat opposing this application, The city of Canton has reported
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that they have not received.domestic well complaints from individual domestic

well neighbors, nor has the Water Rights Commission received complaints from domestic
viell cwners.

The South Lincoln County Rural Water System is proposing to serve 891 customers
(about 350 piresently must haul water) plus. the system may serve the Tcwn of Chan-
cellor on a wholesale basis,

People and Livestock Served

Peopie (Retail Customers) 3,037
People (Wholesale Customers) 220
Dairy Cows 5,483
Feeder Cattle 74,173
Hogs and Sheep 142,041
Poultry 132,191

A i - B B
Water use design based upon total delivery in 12 hours is 740,227 gallons per
day in a 12 hour perlod or 1,028 gpm or 2.29 cfs. Initial water use for income
calculations, based upon the South Lincoln County Rural VWater System Final Engineering
Feasibility Study and Report, dated February, 1978, is 370,118 gallons per day or
257 gpm or 1.1k acre feet per day or in 365 days, 415 ac-e feet per yecar.

The Staff is recommending that application 4300~3 for 3-650 foot deep Dakota
formation wells be approved for 2 cfs (898 gpm) as requested, however, that the
Commission limit the yearly withdrawal to 415 acre feet per year plus 10% for line
losses for a total of 455 acre feet per year, with the total amount withdrawn each
year subject to review and adjustment, upward or downward, by the Comuission, and
the domestic well clause which is as follows:

The rural water system wells approved under this Permit will be
located near domectic wells and other wells which may obtain
water from the same aquifer. The well owner, under-this Permit,
shall control his withdrawals so there is not a reduction of
needed water supplies in domestic wells or in other wells having
prior water rights.

The approval and the above qualifications would be with the understanding that
the domestic well clause applies tc any interference due to Rural Water System
pumping, but not to already declining head pressure of the Dakota Formation which.
is occurring without any withdrawal by tae Rural Water System. That domestic’™~
wells which pump sand, cloudy water, or any change in water quality will not be
the responsibility of the Rural Water S stem. If a pump cannot be lowered in a
well constructed with the same size¢ casing to the bottom of the well due to blockage
of the casing, enzrustation of the casing, bent casing or broken or offset casing,
such conditions will not be the rec<ponsibility of the Rural Water System. Dakota
wells with reduced production or no water due to a plugged well, plugged screen, or
boitom of the well filled in, would not be the responsibility of the Rural Water

System.

The Rural Water System would be responsible if the water levels of the Dakota
head pressure dropped due to rural water system pumping. The Watar Rights Commission
in the past has not to'd high capacity well owners thar they must replace domestic
wells, nor in the case of a municipality or rural watzr system that they must conuect
the domestic well owner to a rural water system or municipal system or that they

.
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must lower pumps. The Commission has said through the domestic well clause that
the high capacity well owner under his permit shall control withdrawals so there
is not a reduction of needed water supplies in domestic wells or in other high
capacity wells having prior water rights. In the past, there have generally been
3 options which have been followed by the high capacity well owner in agreement
with the affected domestic well owner.

(1) lower the pump

(2) if the domestic well pump cannot be lowered, connect the domestic
well owner to municipal or rural water systen, or

(3) drill the domestic owner a new well

The Water Rights Commission and/or staff have become involved only if the
high capacity owner and the domestic well owner could not reach an agreement. The
Water Rights Commission and staff have then made a determination as to what was a
reasonable offer. |f the domestic well owner did not accept the offer, protection
of the domestic well was withdrawn and the domestic well owner made his own arrange-
ments for water.

The staff.is suggesting that if the rural water system pumping causes adverse
domestic well interference and the domestic well pump cannot be lowered, and the
owner does not want to be connected to the rural water system, that the rural
water system would pay the amount of the price of the connection to the system
towards the construction of a new well by the domestic well owner. In those cases
where suvch arrangements are not satisfactory to either the rural water system or
the domestic well owner, such disagreements should be brought back to the Water
Rights Commission for special consideration.

. The commerical use well’owned by Mr. Thomas is located about 200 feet from
the existing rural water system producticn well. The Thomas well produces softer
water than the rural water system well. The Thomas well is 520 feet deep with three
inch casing in the upper part of the well and then two inch casing. The pump
setting is 234 feet with the static water level measured at 172 feet three inches
prior to the pump test in August 1977, with 12 feet, 11 inches of drawdown
during the 72 hour pump test. puane Thomas has reported that the well is pumping
about 3% loads of water per day. |If the Thomas well is interfered with adversely
by the rural water system pumping, then the Thomas well would have to be protected.

The Water Rights Commission Staff plan to install 4 or 5 additional observation
wells in the arca, one in the middle layers of the Dakota Formation and 3 or 4 in
the upper layers.

Following the above appioval recommendations would place additional risk on
the rural water system than if the rural water system was required to do more
extensive testing. |f pumping by the rural water system were to demonstrate serious
adverse affects on demestic wells in the area, then the rural water system could be
required to reduce or even stop pumping and switch to an alternate source of supply,
which they are also requesting undey application Ho. 4301-3 for wells in the Ver-
million aquifer southwest of Davis.

If the South Lincoln County Rural Water System were to be denied, it would

be difficult to justify approval of any additional applications with junior prioritics

in the areca from the Dakota Formation and possibly in other parts of South Dakota.
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The town of Worthing has water rights for two wells and .10 cfs of water with no
vater reserved for future use. Denial of the rural walzr system application would
mean no additional permits for Dakota wells could be granted to Worthing or to
Canton beyond their present future use, Any commercial use of Dakota Formation
vwater in the area without a permit would be terminated., This would include any
water hauler that did not have a permit, or other commercial operations.

The 1978 Legislature, through pascaae of Senate Bill 306 has indicated that
the Dakota Formation should continue to be used for municipal and rural water system
use even though the head pressure is continuing to decline.

JOHN HATCH
Chief Engineer

21N
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July 28, 1978

Eugene .!. ivons, Attorney
. MYRAE~ AND IRONS

- 108 S. Broadway

Canton, SD 570]3 :

Dear Hr. Irons.
coher R . LAk g

When I met with you and representatives of the South Llncoln County Rural
Water System in Canton July 13, 1978, you indicatzd that Assad Barari with
the State Geologlical Survey had testifled at the trlal . in Sioux Falls concerning
the environmental Impact Statement for the South Lincoln County Rural Water
. System that adequate water was avallabie In the Dakota Formation for wells to
supply the Rural Water System. Could you pl:adse provide excerpts from the

transcript of the trlat and other documentatlon as to what Mr. Bararl testified
too.

“1f | understood Mr. Bararl's testlmdny at'thé Water Rights Commisslion meeting
In Sloux Falls, July 27, 1978, he did not testify that water was avallable from
the Dakota Formation. 1| would appreclate your assistance In thls matter.

Very truly yours,

JOHN HATCH, Chlef Englneer
Water Rights Commission

31'7,(
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August 1, 1978

Wanda Sletten, Secretary
Friends of Dakota Sandstone
Rt #2. Box 82

Beresford, SD 57004

Dear Mrs.

Sletten:

WYe have tha folloﬁing complaints on file concerning Dakota Formation
wells that were reported to have been affected by the 72 hour test pumping
conducted by the South Lincoln County Rural Vater System during August, 1977.

|b

Sam Sletten domestic well located 2%S, #W of the production well.
A broken pump rod was reported and the well man (Mr. Verley, of
Centerville) indicated the well may have pumped air. This well

supplies a cistern and there is no way of telling when the well
is pumping air.

Dick Davis domestic well located 3 3/4W of Worthing. This well
was reported to have been partially filled witk sand after the
pump test.

City of Worthing, reported thelr water levels in their walls were
affected by the pump test.

Stanley Veval, Worthing, reported his well pumped sand.

Duane Thomas reported that his well, uéed for hauling water, located
200' from the production well riled during the pump test.

Eugene Fischer reported that his well did not pump water after the
pump test. The well was 560' deep with nump set at 210'.

If you have additional information on these wells or if there are other
wells which have not been repoicted, would you please provide this information.

JH/ay

Very truly yours,

JOEN '4ATCH, Chief Engineer
WATED. RIGHTS COMMISSION




FRIENDS OF DAKOTA SANDSTONE AQUIFER
August 10, 1978

Mr. John Hatch, Chief Engineer

Water Rights Commission

Department of Natural Resource Develcepment
Joe Foass Building

Pierre, So. Dak. 57501

Dear Mr. Hatch:

Your letter of August 1 was brought to the attentionuof:our Board of
Directore. The information you list with regard to spacitfic complaints
concerning Dakota Formation wexls wag not completely aﬂau,ate.

V% i Y

It would appear a atudy of the Aqulfer is being conaiéered possibly with
several factions being involved. The Board of Directors feel our orgaeniza-

i{ion is deserving and worthy of being included in the plans for the
study, as well as having our profeswsional representative obaserve and
monitor the study. Ws would apprecinte being kept ndvised of any pre-~

Jiminary plans now being discussed as well as decisions made regarding
the future plans on a study.

The fact that the South Lincoln County Rural Water System conducted a
punp test was not generally known at the time. Therefore, residents
who have had well problems may not have made & complaint, since there
has not previously been a high capacity well operating in the area in
the past. 8Since we have not completed collecting the full data on
posaible adverse affects, the Board of Directors feels we are not in a
position to put this informetion in a report form at this time.

We wiil endeavor to obtain full and complete information which will be
provided to those who will be involved in the actual study. The Bcard
of Directors indicated we are ready and willing to give whatever

assistance we can to further a valid Aquifer study, whether by inTorna-
tion or advice.

Sincerely,
FRIENDS OF DAKOTA SANDSTONE AQUIFER

o :
\_)lrcl‘-»].g_,f_\ I (‘/ C G

Mrs. Wanda Sletten, Secretary
Rt. 2 Box 82
Beresford, So. Dak. 57004

cce: Dennis McFarland
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1 September 1978

Mr. John Eatch

Water Rights Engineer

Department of Natural Resource Development
Joe Foss Office Building

Pierre, South Dakota 57501

Re: South Lincoln Rural Water System
Job No. 26201

Dear Mr. Hatch:

!
il

In conjunction with the September 13-14 water rights hearing and
consideration of the South Lincoln application for use of the Dzkota

sandstone formation, I sukmit the following items for your use and
consideration.

1. Summary of capital investments and overation and maintenance
costs for various water supply alternatives.

2. Assumed construction schedule and water use projection. \

C e Rl e 4 o i RE 1
The summary of capital‘investments portion assumes four water supply
alternatives,; Alternative 1"being the most recent proposal made tc
the Commission, assuming wells developed  in both the Dakota sandstone
and Vermillion aquifers with no treatment measures provided. !Alter-
native 2 is our original application relying on Dakota sandstone wells
only. " Alternatives 3 and 4 assume that various degrees of treatment -,
are added to the Vermillion aquifer water source, Alternative 3 being
the addition of iron and manganese removal, Alternative 4 the addition
of iron-manganese removal and softening.

In looking at the cost summary, I feel that th= most appropriate com-
parison would be that between Alternatives 2 and 4., This most directly
reflects the change in price to the consumer bestween the original pro-
posal of wells in the Dakota sandstone aquifer and the cost of providing
equivalent quality water in terms of iron and manganese and hardness
from the Vermillion aquifer. 1In this case, the average water bill
increases from $28 a month to $40 a month for the assumptions used,

a net increase of about 40% to the user, a total system increase cost

of over $120,000 per year.

Similar comparisons are made with the base assumption being that both
well fields are developed but that sufficient water is available from
the Dakota sandstone. On this basis, the consumers would be paying

the added debt service and general maintenance costs for a well field
in the Vermillion aquifer that would not be needed. This would cost
them an annual expense of about $23,000. I wculd like to make a strong
case for not adding treatment measures to the Vermillion source at this
time. As you can see, it would significantly increase the cost to the
user. These measures could be added later without impairing the
sanitary quality of the water.
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Mr. Hatch -2~ 1 September 1978

s PEEE RN

The assumed constructlon ‘schedule’is prepared in support of the idea
of ‘further evaluating the strengths of the Dakota source before its
use:is eliminated. The schedule assumes that in September the Com-
lmisslon will allow the System to proceed either with a severely
restyricted permit or on an experlmental basis. Please note by the
'schecule that it would take in excess of two years for the system

to reach the 415 acre-feet per year limitation suggested in a July
1%,.1978 report on the South Liancoln System application prepared by
your office.

N

Eventual water use per our design projection would be 960,000 gallons

per day or an annual rate of about 1,000 acre-feet per year.
W

You W1ll notn by the schedule that at the time t“at we have only the
Worthing waler source available to us, we would have no users being
served and cculd terminate its use if problems resulting from it arose.
As soon as we'started.sexving users, we would have both the Vermillion
and Dakota sources available and could make an immediate transfer if
required to prevent 1nterference from existing wells.

I request that you 1ev1ew the enclosed material and if appropriate
forward to the Water Rights Commission for their consideration and
examination. Please ivel free to contact me on any questions you
might have regarding the enclosures.

Sincerely,

DEWILD GRANT RECKERT

rd

‘
/John M. Madden, P. E.

JMM:mrw
Enclosure

: Curtis Gubbrud
: Larry Tidemann
: Gene Irons

cc
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SUMMARY OF CAPITAL INVESTMENTS AND OPERATION

= AND MAINTENANCE COSTS FOR VARIOUS
WATER SUPPLY ALTERNATIVES

September 1, 1978

Alternate 1 2

. Wells in Dakota

Wells in Dakota

. Sandstone & Ver-—

e
112

4

We:lls in Dakota
Sandstone & Ver-
million 2quifer

Total Project Costs $4,811,000 - 54,388,500

" Sandstone & Ver- Wells in Dakota million Aquifer With Iron & Man-
million Aquifer Sandstone Only With Iron & Man- ganese Removal
Description - No Treatment - No Treatment ganese Removal and Softening
FIXED COSTS
wmmwo mwmnma cost of con-
. struction for distribution
. piping, storage, booster
* stations, wells and main
control center $4,306,525 $3,928,298 $4,306,525 $4,306,525
Cost of treatment
facilities 0 0 715,000 990,000
H@ﬁmw Construction Costs $4,306,525 $3,928,298 $5,021,525 $5,296,525
; Other costs including
- engineering, legal, land,
easements, groundwater
exploration, inspection, .
interest and contingencies 504,475 460,202 495,975 509,675
$5,517,500 $5,806,200



Alternate

Description

Wells in Dakota

‘Sandstone & Ver-

million Aquifer
- No Treatment

VSmHHm in Dakota
Sandstone Only
- No Treatment

Wells in Dakota
sandstone & Ver-—
million Aquifer
Wwith Iron & Man-
ganese Removal

4

Wells in Dakota
Sandstone & Ver-
million Aquifer
With Iron & Man-
ganese Removal
and Softening

Number of Users

. Cost/User

w Loan/User assuming 30%

{ Grant Funds

i
)
1
i
1

{ month per user

M“mwwmm operating costs to
i include officc operation,

etc.

w Total Fixed Costs Per

1

User Per Month

i .
w VARIABLE COSTS

Basic cost of oroduction to
i include general maintenance,

electric energy, pump repair,

chlorination & fluoridation

m
w O & M Cost of Treatment

{ Vvariable Cost/1,000 Gal.

i pebt Service cost per

'} consumer ralations, direc-
. tor cxpense, insurance,

891

$5,400.00
$3,780.00

- $18.67

P

$24.87

$0.55/1,000 gal.

-0-

891

$4,925.00

$3,448.00

6.20

$23.23

$0.50/1,000 gal.

-0-

$0.55

$0.50

891

$6,192.00

$4,335.00

. 521.41

—_——

$0.55/1,000 gal.

$0.14/1,000 gal.

891

$6,516.00

$4,562.00

N

22.53

$0.55/1,000 gal.

$0.58/1,000 gal.

$0.69

$1.13



Al ternate

~Wells in Dakota

Wells in Dalkota
- sandstone & Ver-

4

Wells in Dakota
Sandstone & Ver-
million Aguifer

"~ Sandstone & Ver- Awﬂmwwm in Dakota "million Aquifar With Iron & Man-
million Aquifer Sandstone Only With Iron & Man- ganese Removal
Description - No Treatment - No Treatment ganese Removal and Softening
Total Variable Cost/User/
Month based on 10,000 Gal./
User/Month $5.50 $5.00 $6.90 $11.30
= AR 2=
Average Monthly Bill Required
tc Repay Debt and O & M
Expense $30.37 $28.23 $34.51 $40.03
¢ Change from Alternate 1 -0- {(-)7% k) 14% {(+)32%
Annual Change in Cost Per
User from Alternate 1 -0- (~)$25.68 (+)549.68 (+)$115.92
Annual System Change in
Revenue Requirement £rom
Alternate 1 -0- (-)$22,800 (+) 544,265 (+)$103,285

Notes:

1. Basic m%mﬂma costs based on February,

for the South Lincoln System.

2. Cost of treatment facilities based on June 14,

1978, Final Engineering veasibility Study and Report

for the Lincoln County Rural Water System.

1978 cost analysis of treatment alternatives

3. oO&M QOmmm based on the March 15, 1978 water rate study for the Big Sioux Community water

system and the August 10, 1978 summary of Rates an

Water System.

d Projected Income for the Siou: Rural



SOUTH LINCOLN RURAL WATER SYSTEM

ASSUMED CONSTRUCTION SCHEDULE AND WATER USE PROJECTION

Date
Sept. 1978

Nov. 1978

Dec. 1978

May 1979

Oct. 1979

\

Nov. 1979 to
May 1980

May 1980 to
Nov. 1980

Nov. 1980 tc

approx. Nov,.
1981

Nov. 1980 to ?

Date: September 1, 1978

Item Description

Receive authority to proceed.

Complete construction of Worthing Well No. 1.
(Equip present well with pump power supply, etc.)

Take bids on distribution system, reservoirs, tower,
Worthing Wells #2 and #3 and Vermillion Wells #1, #2
and #3.

Start pipeline construction and use of Worthing Well

#1 at the rate of approximately 12,000 gallons per day
(based on the use of 6,000 gallons per mile for filling,
flushing and testing). This use would be an annual
rate of 13 acre-feet per year. The system would also
start construction of the Vermillion wells and Worthing
Wells #2 and #3.

Water use increased to the rate of 25,000 gallons per
day for construction purposes plus allowance.for leaks,
etc. Complete all well construction and construction
of supply lines to main reservoir. Main reservoir
complete to the point of automatic operation.

Serve approximately 200 connections during first
winter of operation at average rate of 5,000 gallons
per month per connection or 34,000 gallons per day
(37 acre-feet per year).

Complete construction of the distribution system and
hookup of the proposed 891 users. Water use increasas
from 34,000 GPD to 270,000 GPD (891 users at 8,000
gallons per connection per month plus 30,000 GPD
wholesale). Therefore, water use rate increases from
37 acre-feet per year to 300 acre-feet per year.

Water use increases from 270,000 GPD to 370,000 GPD
as users gradually convert to water system use.
(From a rate of 300 acre-feet per year to 415 acre-
feet per year).

Water use increases from 370,000 GPD to design projected
system rate of 960,000 GPD., (Annual use rate of approx.
1,000 acre-feet per year)
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Department of Naturai Resource Development

WAT ER RIGHTS COMMISSION

Joe Foss Building, Pierre,South Dakota 57501
Phone 605/773-3151

September 6, 1978

T0: Persons Concerned with South Lincoln County Rural Water System
Application No. 4300-3 and Orville Thomas Application No. 4113-3

FROM: John Hatch, Chief Engineer, Water Rights Commission
SUBJECT: Reconsideration of Application No. 4300-3 and No. 4118-3

The Water Riohts Commission will reconsider Water Right Applications
No. 43C0-3 and 4118-3 at 2:45 p.m., September 13, 1978 at the 4-H Fairground
Meeting Hz11, about one mile west of Mitchell, on Highway 16.

" This reconsideration hearing will be conducted in accordance with the
provisions of SDCL 46-1-1 thru 46-1-8; 46-2-9 thru L46-2-11; h6 2-\3; 46-5-1 thru
46-5-8, 46-5-10 thru 46-5-22, 46-5-41; L46-6-3; 46-6-5, 46-0 , 46-6-10, L6-5-14
and Commission Rules ARSD 52:01:01:01 thru 52:01:01:13.

Applications No. 4300-3 and 4118-3 were deferred by the Water Rights
Commission on July 27, 1978 for further investigation.

After reconsideration of Asplications No. 4200-3 and 4118-3 the Com-
mission can approve, defer or deny all or part of the Applications or authorize
experimental pumping.

This hiewring is an adversary proceeding and any person has the right
to be present or 1. be represented by a lawyer. These and other due process rights
will be forfeited If they are not exercised at the hearing. Decisions based upon
the hearing may be appealed to tha Courts as provided by law.

Very truly yours,

%/uz G

OHN HATCH, Chief Engineer
Water Rights Commission

JH/gy
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| hereby certify that the attached notice for reconsideration of

Applications No. 4300-3 and 4118-3 was mailed to the persons listed on

the attached list September 6, 1978.

N . —
'7)5( L2/ C LZZ AP2222 (222 2

Karen Wernsmann, otaff Assistant 1V

STATE GF SCUTH DAKGTA )SS

COUNTY OF HHGHES ) /
Swore to, bafore me, this -~é‘z-"'day OWM{ 1979'.
izl ofoicho

E)[stin Zickri(ﬂc, Hotar P bli/:
y Comnission expires ,37&7, g3
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619 N. Suzait :
Sioux Falls, SD 57103

F.C, Nelson
30054 S. Lincoln
Sioux Falls, SD 57101

Hr & Mrs. Donald Sandness
AFD 3
Zanton, SD 57013

Stanley L. Wiebe]

Worthing, SD 57077

Merle L. Hanson
RFD 3
Eeresford, SD 57004

Robert Bonine
RFD 3
Beresford, SD 57004

Elmer Lippert

Worthing, SD 57077

Richard Hehlaff
RR
Worthing, SD 57077

Dick Reiners
RR
Worthing, SD 57077

e & Mes. Carl Hamper
R i

Canton, sp 57013

br & Yes. Dean Albertson
Riv o
) SYOATALR

Liayton [ U VTRER R {

RFd 2 T

Beresford, sp 57004

Donald Forendery

Beresford, SD 57004

Loren D. Meyers
RR
Parker, SD 57053

Martin Anderson
Parker, SD 57053
Mrs. Ulick H. Reiners

Worthing, sp 57077

Mr. & Mrs, Bert Baker

o

Canton, SD 57013

Mr. & Mrs. Allen Brandsma
RR #3
Canton, SD 57013

Orville Thomas
Box 365
Park Rapids, MN 56470
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Bob Anderson

Centerville, SO 57014

Lowell C. Voog
RR f2
Centerville, SD 57014

‘*,j/l‘" Vi LT T
“RA i
Centerville, St 57014

Heo & Mrs. R.E. & Ricnaird
Menlary

RR

Worthing, sD 57077

Helmer M. Skic
RR
Lennox, SD 57039

Clarence Tronson
RR
Lennox, SD 57039

Neil Jacoison
RR #2
Hudson, SD 357034

Mrs. Curtis Gubrud
RR #2
Hudson, SD 57034

Roma Jacobson

Hudsor, $D 5745,

Terry Borg

Canton, SD 57013

Priscilia Lorg
RR #1 Box 133
Canton, SD 57003

Hartin Syieas
RR Box 19
Lennox, SD 57039

Mo € Hrs, Charles Ao,
RrD 3 )
Cantan, "
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gorcsford, SO 57004 Lennox, 57039
Clarence Sullestad Wanda Sletten

RR #3 ‘

Canton, SD 57013 : ~ Beresford, SD 7004

v'm. R. Lennon Sam Sletten

] RR #2
RR #3, Box 167
Canton, SD 57013 Beresford, 5D 57004

Arthur J.lHenke

Mr..& Mrs. Harold Fischer + RR .
RR ‘ Worthing, SD 57077

Worthing, SD 57077

trs.6_Mrs..John Wiebers Robert Johnson

Centerville, SD 57014 Vorthing, SD 57077

Paymond G. Kuhl

! . Fisch
arlan L. TEscher 5009 W. 12th Street

Vorthing, sD 57077 . | Sioux Falls, sD 57106
Tom Clark % Floyd Schemelfing

Box 202 )

Vorthing, SO 57077 Lennox, SD 57039

Hi‘]y Skovly Clair Caldwe]l

Vorthing, SD 57077 © Vorthing, SO 57077

pave Nelson
101 South Hain, Suite 512
sjoux Falls, SD 57101

) R ui
_ pennis McFarland, Attt oman Suing

51% Security Building Worthi sp
Sioux Falls, SD 57101 orthing, S0 57077
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Lennex, SD 57039

Rayimond Schmidt
KR
Lennox, SD 57039

'Hr. & Mrs. Roy Hammer

RR
Lennox, SD 57039

- Mrs. Marvin Skie

RR -
Lennox, SD 57039

Johﬁ‘Kuhns
RR .
Worthing, SD 57077

John Wildeboer
RR #1
Lenncx, SD 57039

Henry VWildeboer
RR
forthing, SD 57077

Alvin Kidel

Worthing, SD 57077

Dale Kennedy
RR #3
Beresford, SD 57004

Barbara Kennedy
RR #3 Box 62

Beresford, sD 57004

Pon Pottratz
oy 291

Jaener, S0 703

v iy
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o . . e e
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Canton, SD 57013

Larry Tidemann
727 E. 5 .
Canton, SD 57013

Harold Sweeter

Worthing, SD 57077

Ken Sweeter

Worthing, sb 57077

Gene lrons , Attorney
108 S. Broadway
Canton, SD 57013

Curtis Vilson
206 S. Main
Lennox, SD 57039

Katherine Kuhns

Worthing, SD 57077

John A. Paulson
RFD 2
Beresford, SD 57004

Freeman Swanstrom
RFD 2
Beresford, SD 57004

Mr. & Mrs. Harm Bunger
RR 3, Box h4
Beresford, SD 57004

L. E. Verley
221 S, Lincoln |

Centerville, SD 57014

AL 2y v Ahed o,

Canton, SD 57013

Clare Birgen
RFD  Box f4o
Worthing, SO 57077

Mrs. Grace Fischer

Worthing, SD 57077

Hr. & Mrs. Jdim Sorenson

Rt, 2
Beresford, SD 57004

Mr. & Mrs, Eugene W. Fis

RR #2
Beresford, SD 57004

David Holman

DEWILD,GRANT ,RECKXERT & ASSO:Z,

315 First Avenue
Rock Rapids, 1A 5724

John Madden

DEVILD, GRAMNT,RECKERT & ASS0C,

315 First Avenue
Rock Rapids, 1A 5124

Arlyn Fodness
RR
Lennox, SD 5;03¢

Hr. & Mrs. FPayl Sletten

RR
Beresford, SD 57004

Lillian Slatten

Worthing, SD 57077

Les Rams Lad
Vorthing, SO 57077
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L Xy S u. 703 Canton, S.D. 5701 -
; \ onnp Q\,/? \N/(J/ f 57013
: doma Swlng '{h CeciIICIay |
i
WOrtZK D 52977 Beresford, S5.0. 57004

} Hazellz Clay

geresford, S.D. 5700k

K\

Joe M. Huffman “ "Merlin Tipton
i s.Lincoln & Lincoln Co. ' State Geological Survey
' Rural Water Systems ysb - Science Center
Canton, SD. 57013 . verrillion, S.D. 57069
: ’\ e — t‘\ U UGS
! @;lton i E. Flscner

#fox' 307

/Lylbank ). 572 2

-
- —— /

John dlcké/son \{

1En arrett //’Etanley Jensen "‘""“;4:)
part/hy A / R.B: 42, Boy 107
72 ya. 5
Donald Magner: (/ !
. - \ —_—
RaI?h D.~57650

A g A ete
L4

peresford, S.D. 57604

Philip Tooley
R.R. 2
Beresford, $.D. 5700%

Nrs. David Lichtsins

Beresford, S.D. 5700h

Curtis Gubbrud

5, Linceln § Lincoln Co.
Rural MWater Systems

Canton, S$.0. 57013

i

Beresford, $.D. 57GCh
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" Vorthing, SO $7077 -
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k/Roc

Theresa chén
R.R, 3, Box hb
Beresford, S.D. 57004

OI'CI'I
Bﬁrcsk)d/osp ﬂOOM

\ }.z
Hurley
57013

Haudch
S' A ‘Q
- Papu

Samuel E. & Lillian Sletten
Re. 2, Box 82
deresford, S.D,

Ambrose
Canton,

h‘l .
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5760#
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Cintord_$70. 5701- 3
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Harry ¥. Yarborough
417 West 'ith St.

Sioux Falls, S.D, 57104

A )

Pat. Rukrgil rsrie .
Rt. 3 (\BQ,-( 9l jFrkreniee

Vorthang, s, 57077

»

Grace Sherman

Lennox, S$.D. 57039
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@aul R. Slette

. EIR Y VL
serveret C 4

aresford, $D 5700/

a}rel.Clay

Berasford, S.D. 5700k

ugene W, Fischer

Worthing, S.D. 57077

Joe Hﬁffman

S.Lincoln & Lincoln Co, Rural
Water System

Canton, S.D. 57013

Neil Stengel

Beresford, S,D, 57004

Raymond G. Kuhl

S.D. Assn.of Rural Water System-

2116 S. Minnesota Ava,.
Sioux Falls, S.D. 57105

)

Ea sfor . \57004

Paul Fossum’
Worthing, S.D. 57077

Hazel Bradshaw

Lennox, S.D. 57039

Stanley Anderson
Rt. 3
Lennox, S.D. 57039

Arnold Beck
Worthing, S.D0, 57077

Avdo o cile

el -2 Lol
L/

Beresford, S.D. 57004

Charles Groen
R.R. 3

Beresford, S.D. £7004

Bernard Zahn, Sv.
Town of Worthing
Box 148

Worthing, S.D.

,rlayor
57077
Evert Edblom

Bereéford, S.D. 57004

John E. Juel

Lincoln Co. Rural Water Systca

Harrisburg, S.D. 57032
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Arlyﬁ’Fodﬁ“sg/'7

Lehnbx, SZ94 57039

\/

Richard Lommen
Lincoln Co. Rural Vater
Systen

Harrisburg, S.D0. 57022

Steve Akkerman
Beresford, S.D. 57304

Richard Gettman
Rt. 3
Worthing, S.D. )/0/7
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Worthing,~5.0. 57077/

Joy Devitt

Worthinea, 5.5, C7.17
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Supplemental Report On
South Lincoln County Rural Water System
Application No. 4300-3
September 10, 1978

The Water Rights Commission deferred South Lincoln County Rural Water System
Aoplication No. 4300-3 at the July, 1978 meeting until better testing is done on
the Dakota Formation and adequate aquifer information is obtained. The staff has
compiled and evaluated datapresently available - the pump test data; chemical analyses
of the Production well, Thomas well, Worthing wells, Canton wells, and several domes-
tic wells in the area; compared elevations of water levels in the area; looked at
any costs to domestic users; reviewed known complaints; and reviewed existing Dakota
Formation data. From “ae existing data, predictions on the effects of the proposed
pumping have been developed.

Two methods have been used in the past for developing predictions to determine
what the effects of proposed high capacity well pumping would be: (1) Most of the
time we review and use available data to make predictions and (2) in a few cases
aquifer tests have been conducted with pradictions then made based upon analyses and
calculations of the pump test data.

There is enough data available at this time to make the determination that
unappropriated water is available in the Dakota Formation south of Worthing fer the
South Lincoln Application for three wells spaced at least 2} miles apart for up to
a total of 900 gpm subject to the 455 acre foot annual withdravwal limitation proposed
at the July, 1978 meeting.

Although complete information on the Dakota Formation is not available, we do
know that even though the head pressure is declining, the formation head pressure
decline remains constant, there is not widespread interference between flowing or
pumped wells. As a source of water, the formation is dependable and there is a large
amount of water in the Dakota Formation. It has been recognized since the Dakota
Formation was discovered that the water is not of uniform quality between different
reglons of the state, The Dakota is responsible for recharge to large buried glacial
aquifers in the southeastern part of the State and large amounts of water are fed
into the Missouri River between Vermillion and Sioux City, lowa. Southeast of Ver=
million, the lower Vermillion - Missouri aquifer is in contact with, receives water
from, and dissipates the pressure in the Dakota. The Dakot: may receive some water
from overlying, unconsolidated aquifers in Union County, but the pressure differential
in that area is probably from, rather than into, the Dakota. The Dakota Formation
in the eastern half of South Dakota transmits water readily in all directions. The
Dakota Formation in Worthing, Canton and proposed Rural Water System well area is
the same aquifer system; a review of chemical analyses and pressure head elevations
shows this relationship. That the Dakota in the Worthing-Canton area is also con-
nected to the Dakota Formation in other parts of South Dakota is demonstrated by a
review of pressure head elevations.

The pump test did not provide enough data to allow predictions based upon
calculations; however, the pump test did provide considerable data. The test pumping
did show that the radlus of the cone of depression was small, and that we have no
valid complaints as the result of the test pumping. The town of Worthing apparently
has well problems as is demonstrated by the Bert Johnson domestic well located 1}




C i C
mile south of Worthing, a well which the US Geologlical Survey has been measuring

for several years. There is no evidence to show that anyone has been adversely
affected by the cone of depression caused by pumping of the Worthing wells.

: f .
Under the proposed on and off pumping with the annual withdrawal limitation,

we would not expect widespread affects from Rural Water System pumping. Although

there is the possibility that the Thomas pump may have to be lowered, we would not

expect the Thomas well to be seriously affected. During the 72 hour test pumping

at 400 gpm, 5.3 acre feet of water was pumped. At the limited withdrawal authoii-

zation of 455 AF/year divided between the three proposed wells spaced at least 2%

miles apart, it would take almost 13 days (12.76 days) of *on and off" pumping on

an average to produce the same amount of water from the existing production well.

It would probably be necessary to clean the Thomas well to reduce any rust, turbidity,

or sand problems. Mr. Thomas already cxperiences sand problems if he pumps the well
to fast.,

»

Concerning chemical qualit?, neither the Town of Worthing nor the City of Canton
have experienced chemical quality changes since their wells were constructed.

Even though the City of Canton has been pumping from the Dakota since 1937 from
wells located within an area of less than 1 square mile, there does not seem to be
widespread affects (see elevation chart) nor have there been complaints from nearby
domestic users.

LdE ‘. ) .

There is no valid technical reason not to approve the application as proposed
with the proposed restrictions. The proposed schedule of operation (see Madden's
letter) provides further assurances against any unforeseen circumstances. The phased
in operation accompanied by frequent measurements of existing and proposed observation
wells in the area would provide good control and monitoring of any cone of influence
which may develop.

S /

The Dakota Formation is not going to suddenly go dry in the area from pumping
up to a total of 900 gpm from 3 wells spaced at least 2% miles apart on an “on and off*"
basis. The proposed 455 acre feet annual withdrawal limitation would not be reached
until almost two years after the initial pumping starts, if it is reached then.

Experimental pumping could also be authorized, but the proposed restrictions
and thz possibility of reducing the annual withdrawal should serve the same purpose.
Regarding costs to domestic well owners, we believe that adverse affects on
domestic users wiil he minimal if they occur. The Rural Water System would be faced
with the cost of lowering domestic well pumps at a cost of about $200 per well, if
System pumping is at fault. Declining head would be the individual owneys respon-

sibility.

New wells cost about $10,000 with pumps and appurtances., If a pump can not
be lowered, then we believe it would be more than reasonable for the system to pay
up to the average cost per user (construction cost or cost of connection to the System
which ever is greater) if the domestic owner does not want to connect to System.

The proposed comprehensiva study of the Dakota Formation in the area should
be conducted; however, this application should not be held up until the study is
corpleted. To do so, we believe would be unre2sonable and arbitrary action by the
Commission, If this is the case, this type of action could place the Commission in
the position of requiring similar prediction information on future and pending appli-
cations,
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Administration of the waters of the state must be considered. First there
is the matter of expediting the permit application. There must be time to gather,
assimilate, and assess the necessary information on efficiency and equity. However,
as information can never be total and complete, a compicmise must be drawn between
assessing the application and rendering a decision to the applicant.

o JOHN HATCH, Chief Engineer

[,‘,,,,-,z'.':,r'.r. //'([[(‘7//41“"" Water Rights Commission
- // ~
445 L7-’-'} [ efqe L /
: : ‘!/ N : e, ;' v N ’,’ IS -‘»-; (e e Ir(
A - TR .y ! . v .
) - ("L,-"‘(:.,“auf’;,/ IS R T & et f

7 .-],//24’:,,3 /{ C/,-TZ’:L FRFTIR SR 3 .’.’TI’ l/f eoq T

ol - ; il
d .t A e dewi
RN AR
7 “‘(‘11(((_ -l;“ I{L(ﬂ( Pl ,
(5 " - . .
! S e e T
A ., RS 2 BV NN N LA SRR A
o 00l .’!"-’féC"/./' RS RN i /
P X S Py ., i

A {

ALl ‘. - - . .o §

n//'(' Leeiiess A ap g g et e releS (Arar Aais e

wlesnee Serven lo £le 2L L0 e RS A e
L - S Y -

L ’ B R LA R A P R S VRV WL L A LR

N EPY S I Rt A e ”}/ {e ‘ 4

i b it
( t/:zc"(;/x/‘;’/f G YT {eS (;:':} o U:
s e - (1l LTI LT R

;-



IN THE MATTER OF THFE APPLICATION OF ) STATE OF SOUTH DAKOTA.
SOUTH LINCOLN RURAL WATER SYSTEM, INC., ) DEPARTMENT OF NATURAL
FOR A PERMIT TO APPROPRIATE WATER FOR ) RESOURCE DEVELOPMENT.
BENEFICIAL USE FOR THE PURPOSE OF ) WATER RIGHTS COMMISSION.
DOMESTIC SUPPLIES FOR RURAL WATER SYSTEM)

)

USE (APPLICATION NO., 4300-3)

Comes now the above named applicant, South Lincbln Rural System,
Inc., by and through its undersigned attorney, and hereby moves the
above named Water Rights Commission of the South Dakota Department
of Natural Res®urce Development for a ruling to strike from the record
as evidence herein, all statements made by Mr. Dennis McFarland,

Attorney at Law, subsequent to the time he was sworn as a witness in
this matter,

ot

This Motion is made for the following reasons and is based upon

the legal authority hereinafter set forth:

. ' . i. .

l. Prior to testifying in this matter, Mr. McFarland indicated that
he and Mr. Dave Nelson were the attorneys for Friends of Dakota
Sandstone, which group opposes said application, and that he pre-
ferred . to be sworn in,’' even though he would be calling witnesses
to testify in support of his clients position. Assistant Attorney
General Janet Pearson, who was present throughout the hearing on
July 27, 1978, indicated prior to Mr. McFarland's testimony that a
person could not appear in the proceedings both as a witness and
as an attorney. Mr. McFarland then proceeded to testify, but did
not call any witnesses or introduce any other evidence, and
he did continue to represent his clients after he had testified.

2. 1In contested cases such as this one, the rules of evidence as
applied in nonjury civil cases of the Circuit Courts of this State .
shall be followed. SDCL 1-26-19 (1). '

3. When an attorney is a witness for his client upon any trial except
as to merely formal matters such as the attestation or custody of
an instrument or the like, he shall not further participate in such
trial. SDCL 19-1-3.

4. The leading South Dakota case on this question is Jones v. South
Dakota Children's Home Society, 238 KW 2d 677 (1976), in which the
South Dakota Supreme Court firmly stated the following rule:

"Regardless of its origin, SDCL 19-1-3 makes this problem
a matter of evidence, not simply a matter of ethics.
Therefore, we are hereby making it incumbent upon the
Judges of the Circuit Court of this State to enforce this
provision. Henceforth, if an Attorney testifies fer his
client as to contested matters, neither he nor any member
of his firm will be allowed to represent that client at
any turther proceedings directly relating to that case.




If for some reason the attorney does continue to represent
the client after becoming a witness, his testimony will be
considered incompetent and stricken from the record."

THEREFORE, said applicant respectfully moves the above named
Water Rights Commission for a rulin
the record herein.

to strike said evidence from

, Dated this 13th day of Septe er, 1978.

oS N —

N s il et et e W i T

) Attorney (for Applidant <Sbuth Lincoln
- Rural wWat System/ Inc.

-000~
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Abialieu,
Department of Natural Resource Development

WATER RIGHTS COMMISSION
Joe Foss Building, Pietre, South Dakota 57501
Phone 605/224-3161

September 12, 1977

Robert €. Swartout

Chief Community Programs
Farmers Home Administration
P. O. Box 821

Huron, South Dakota 57350

Dear Mr. Swartout:

This will acknowledge your letter concerning the suit brought

by the Sierra Club against Farmers Home Administration4personnel,
the South Lincoln County Rural Water System and the Minnehaha
Community Water Corporation. There seem to be three main issues
invoived in this matter - land use and zoning, individual waste-
water disposal and control of water. All three raise the question
of State's rights,

The State of South Dakota, through the Water Rights Commission in
accordance with Title 46 of the South Dak-ita Compiied Laws, is the
only agency which has authority to detevmine what waters of the
State can be converted for public use or controlled for public
Protection. State Statutes also provide that protection of the
publin interest and the development of water resources of the
State is of vital concern to the people of the State and the
State shall determine in what way the waters of the State should
be developed for the greatest public benefit. fThe State has
further declared that it is in the best public interest that the
quantity of water withdrawn annually from a groundwater source
shall not exceed the quantity of the average estimaiced annual
recharge of water to such groundwater. Further, the State has
also declared that all water within tho State is property of the
people of the State. The Federal Government has no say as ko
how State waters are to be appropriated. Specifically, it is up
to the State, through the water Rights Commission, to determine
if groundwater use by the Minnehaha Community Water System or the
South Lincoln County Rural water System will deplete available
groundwater supplics.

e ————
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Robert 2. Suweetout

September 12, 1977
Page « 2 - '

The South Lincoln County Rural Water System has only reccently

made an application for a water right; this application has not

been acted upon by the Commission to date. The Minnehaha Community
Water Corporation Water Right Application Number 2311-3 was
advertised for a public hearing at a regular Water Rights Commission
meeting at Rapid City. Following the public hearing on July 24, 1975,
the Commission approved the application. The Commission received

No protests to the application before or at the hearing. As

required by Statute, bhefore the Commission approves an application
the Commission must determine that unappropriated water is available,
that the project is feasible and that the application is in the
public interest.

Application No. 2311-3 was approved for 4.0 cubic feet per second
(cfs) or 1796 gallons per minute which is about 2.5 million gallons
per day (mgd) with the water to be obtained from five 50 foot
wells, The 4.0 cfs when used on a continuous basis is equivalent
to the amount of water which could be authorized to irrigate up

to 1120 acres during an irrigation season. A copy of the water
right is attached for your information.

The Summons points out that tho maximum average yield which could
be obtained during a two year period from the Big Siouax Aquifer
to the north of Sioux Falls is 24 mgd. This information is centained
in United States Geological Survey Paper Number 2024, "Water
Resources of the Big Sioux River Valley near Sioux Falls, Souti
Dakota". The 24 mgd is based upon an analog model of the aquifer
with the well field simulated as encompassing the entire aquifer,
The analog was completed for drought conditions, that is without
recharge from Precipitation and with a flow equivalent to the two
Year period of lowest recorded stream flow in the Big Sioux River.
Using these conditions, the maximum sustained average daily yield
of groundwater is less than 24 million gallons per day. This
value is Primarily dependent upon aquifer transmissibility and
steorage; however, under normal conditions the sustained yield is
pPrimarily dependent upon the availability of water in the river
and hydraulic conductivity of the stream bed.

The Sioux Falls existing water rights and future rights do not
include the entire aquifer. The Sioux Falls future use rights
area ends about 1% miles south of Baltic while the Minnehaha
system wells are located north of Baltic, about 3% miles from the
Sioux Falls future use area,
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Robert C. Sw..ltout
September 12, 1977
Page - 3 -

Most of the water pumped from the existing Sioux Falls city well
field is water which is originally derived from the Big Sioux
River. Less than one million gallons per day is transmitted
into the well field by under flow through the aquifer. This
fact was supported during the past two years when water levels
within the Sioux Falls axisting well field were low, but to the
north outside of the well field water levels \:2re representative
of levels expected during dry weather, Although the City of
Sioux Falls may need 24 mgd in the future on an average basis,
they may not be able to obtain the water from their well field
during extremely dry periods, even though to the north of the
well field and outside of their future use area the Minnehaha
Community System wells and n2arby irrigation wells may experience
no trouble.

Development of groundwater in the Sioux Aquifer depends on the
amount of surface water in the Big Sioux River. During dry
periods, the base flow in the Big Sioux River is primarily water
released from groundwater storage upstream. During periods of
high stream flow,water from the river recharqges the aquifer
through the stream banks; during floods,large amounts of water
on the flood plain percolate through the overlying top soil

and alluvium and recharge the aquifer.

Construction of a rural water system would seem to be no different
than construction of electric service lines, or telephone service
lines or good roads. Regulation of subdivision housing and other
development in Minnchaha Ccounty and Lincoln County is a function
of County Government as specified by Chapter 11-2 of the South Dakota
Compiled Laws. Zoning statutes provide that zoning ordinances,
subdivision ordinances, official zoning maps or other official
controls as deemed necessary by the county shall be included as
adjuncts to and in accordance with a comprehensive county law.

The zoning statutes provide for land use concrol through adoption
by vote of the peopie of a comprehensive plan. Whether a county
has local zoning controls or not is a local county option as
authorized by the State of South Dakota. Any Board of County
Commissioners may adopt zoning ordinances, resolutions or
regulations to control development within their respective county.

The Plaintiff, the Sierra Club, should take their concerns to the
local county commissions since the counties have control of zoning
and land use. The Minnchaha County and Lincoln County officials
could be called to testify at any court proceedings to explain
their existing zoning ordinances and laws.

e s e e




Robert c. Sw(,ﬁout
September 12, 1377
Page - 4 -

We are certain that the Farmers Home Administration is aware of

the situation which occurred outside the city limits of Sioux Falls
during the 1960's when the city through annexation and provision

of water and sewer services "bailed out" surrounding residents

who had built homes without effective zoning or individual waste-
water disposal controls and who were, in most cases, not connected
to any type of community water system. The situation demonstrated
the lack of control exercised by the county at the time with
respect to housing developments. It is our understanding that
Minnehaha County now is seeking to control subdivision development
and individual wastewater disposal. The State Department of
Environmental Protection (DEP) has adopted wastewater disposal
rules which also provide requirements for construction of individual
wastewater disposal systems.

The primary reasons for establishing and constructing rural water
systems, as you are aware, are that Privats well water supplies

do not exist and water is hauled, the water supply is Lacteriologically
unsafe, or the water contains unsatisfactory chemicals, or the

supply is insufficient or unreliable. Rural water is expensive;
therefore, people normally do not sign up and connect to it unless

it is the best water available.

Attached is information we have obtained from the Department of
Environmental Protection regarding the bacteriological safety

of private water supplies in South Dakota. The Sioux Falls Health
Department Laboratory also does water malyses for private water
supply owners in Lincoln and Minnehaha Counties which are not
included in the attached tabulations. We have included a summary
of a report on a detailed Frivate water supply study in Aurora ana
Brule Counties. The county study indicates that voluntary sampling
does not present the true picture , which is more serious than the
state~wide figures seem to show.

It is doubtful that the purpose of the FNational Environmental
Protection Act is intended to deprive rural people of a safe,
sufficient and dependable: source of water which is most likely
to be available from a rural water systam. Water from a rural

. water system must meet the reguirements of the Federal Safe
Drinking Water Act. Water delivered from many private supplies
does not meet safe drinking water standards as a review of
available bacterinlogical records and <chemical analyses of rural
water supplies would indicate.

Apparently the Plaintiff's members obfain their water supplies from
city or community type water systems or they are fortunate in
having private supplies which are sufficient in guantity, safe to
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drink, and dependable and they have not experienced the water
supply problems encountered by rural residents to be served by
the two rural water systems.

We suggest that you obtain what information you can from both

rural water systems as to the status of present domestic suppliecs -
quantity, quality and dependability. In Lincoln County, a county-
wide groundwater study has not been completed by the State Geological
Survey. It is scheduled, but has not been started %o date. 1In
Minnehaha County, a county groundwater study has not been scheduled.
Only the Sioux Falls well field aquifer and the Skunk Creek Aquifer
have received much attention and study.

We would also like to point out that the State, in accordance
with SDCL 46-17A-22.1, provides for grants to rural water supply
systems, which indicates Legislative suppori of rural water
system development in the State.

The State also has an Environmental Impact Statement Statute,
SDCL 11-l1A , and a Remedies for Protection of Environment Statute,
SDCL 21-10A.

SDCL 21-10A-8 specifies that in any such administrative, licensing
or other proceedings as performed by an agency such as the Water
Rights Commission, any alleged pollution, impairment or destruction
of the air, water or other natural resources or the public trust
therein shall be determined, and no conduct shall be authorized

or approved which does, or is likely to have such effect so long

as there is a feasible and prudent alternative consistent with

the reasonable requiremants of the public health, safety and
welfare.

The Water Rights Commission has recognized the benefits of rural
water systems and that the primary purpcse of a rural water system
is to deliver a sufficient, dependable and safe supply of drinking
water for which there does not appear te be a fecasible or prudent
alternative. Zoning and land use and individual wastoewater
disposal control are functions of County Government, although
wastewater disposal is also a responsibility of DEP. We believe
the requirements of SDCL 21-10A have been met by the Water Rights
Ccmmission or through provisions of State Statutes.

Since Water Rights Commission actions are of an environmentally
protective recgulatory nature, its actions are exempt from the
requirements of SDCL 11-1A. However, a review of the requirements
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of 11-1A does indicate that the intent of this statute has been
met either through actions of the Commission, other agencies or
as provided through statute. The Environmental Impact Statement
requires answers to the following:

J. A description of the proposed action and its
environmental setting - is included in a preliminary
feasibility report and plans and specifications for
the project and as part of the water right application.

2. The environmental impact of the proposed action
including short-term and long-term effects - would be
provision of a safe, dependable and sufficient supply
of water which will contribute to an improvement in the
general health and well-being of the persons served by
the rural water system.

3. Any adverse environmental effects which cannot be
avoided should the proposal be implemented ~ would no
doubt include land use and zoning, individual wastewater
disposal and water supply availability conceras. These
concerns; are provided for by statutes - counitvy zoning
option, DEP rules and State Water Statutes.

4. Alternatives to the proposed action - would be for
people to continue to haul water or use unsafe, insufficient
or undependable supplies.

5. Any irreversible and irretrievable commitments of
resources which would be involved in the proposed action
should it be implemented - would include construction of
the rural water system, most of which could not be salvaged;
however, since the record of success and acceptance of such

- systems has been exceptional, anyone with reasonable knowledge
of rural water systems would not question the commitment of
resources. The Water Rights Commission itself considercd
the Minnehaha system feasible and in the public interest
when considering the water right application. The same
consideration will be given to the Lincoln County
Application.

6. Mitigation measures proposed to minimize the
environmental impact - are provided for in County Zoning,
DEP 'Wastewater Disposal Rules and State Water Statutes.
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7. The growth-inducing aspccts of the proposed action -
will be dependent upon local zoning requirements.

Although the above review is rather brief, we believe that the
State, through its different agencies and statutes, does satisfy
and even exceed, the requirements of the Federal Environmental
Impact Statement (EIS) Law. Requiring that a Federal EIS be
prepared would be a duplication of effort and could even be an
infringement upon State's rights.

Very truly yours,

s T

John Hatch, cChief Engineer
WATER RIGHTS COMMISSION

JH:nxrf

Enclosure:
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Department of flatural Resource Development

OFFICE OF THE SECRETARY
Joe Foss Building, Pierre, South Dakota 57501
Phone 605/773-3151

January 4, 1979

Mr. Dennis McFarland
517 N. W. Bank Building
Sioux Falls, South Dakota 57102

Dear Mr. McFarland:

Pursuant to our telephone conversation of yesterday of January 3,
1979, T reviewed the staff recommendations on the Tural water
system application and also discussed the matter with personnel
in the Geological Survey. Although Mr, Barari was on vacation,

I was able to have a discussion with Merlin Tipton.

As you know, the Legislature has set the policy of this State to
allow withdrawals from the Dakota Formation to exceed the average
annual recharge of the aquifer. Although T had no part in presen:-
ing this policy proposal to the Legislature or in convincing them
to adopt it, it is a policy with which I agree. It is an accepted
fact that the Dakota Formation would be declining regardless of the
amount of withdrawals that have been made from it in the past or
will be made in the future. If we were to restrict loss to the annual
recharge limitation, the State could not allow any more withdrawals
from the Dakota Formation be they municipal, rural water system or
domestic. We would be ignoring a large supply of water which, even
though it may be exhaustable, may be capable of supplying our needs
for hundreds of years in the future.

In the absence of the average annual recharge limitation, which
applies to shallow aquifers in the State, T feel the staff is correct
in recommending and the Commission was correct in adopting a limita-
tion based upon the maximum annual decrease that should be allowed

in the piezometric head of the Dakota Formation. 1In fact, if [ were
to make any changes in the staff position, 1 would eliminate the re-
quirement that the rural water system also develop its Davis Well
Field. I believe the Commission's only function is to de*ermine the
amount of water that may be withdrawn, the well location, and the
maximum allowable decline in the water level. The risk of exceceding
these limitations, I believe, is only the business of the rural water
system and should be guarded against as the applicant sees fit. It
is not the business of the Commission to protect applicants who violate
the conditions of their permits.

1/3('(" - 3

- trom—
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Mr. Dennis McFarland
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January 4, 1979

As I understand it, this matter has been deferred a number of times,
but I also understand that the September deferral Was granted ip
order to allow you and your clients to present testimony and evidence
Since your testimony us g lawyer on behalf of your clients was properly
struck from the record. While I am in general agreement with the
decision of the Water Rights Commission on the merits, | recognize
that a citizen's Board may not have its procedures perfected, ror
that reason, I would think that you would be cager to submit Findings
and Conclusions ang have a finajl decision made under the Administra-
tive Procedures Act so that You can pursue your remedy in Circuit
Court and have the matter reversed, if indeed there is ap error in
the decision. 71t is my decision that at this late time I will not
attempt to interfere with a staff position or Commission decision
which appears to be substantially correct. I will not seek to delay

the adopticn of Findings and Conclusions or a final decision in this
matter, '

Sincerely, .

Warren R. Neufeld, Secretary
Natural Resource Development

WRN/ba1l

CC: Jeff Masten
tAdohn Hatch, Chief Engineer, Water Rights Division

Tt e et vt o
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\VATCER RIGHTS CONMMISSION
Joe Foss Building, !%:nc,Souﬁ\D:kot057501
prone 605/224-3151

February 9, 1979

Harold W. Fischer, President

Friends of the Dakota sandstone Aquifer
RR

Worthing SD 57077

Dear Mr. Fischer:

The Water Rights Commission at its meeting December 12, 1978 approved
application No. 4300-3 for 2.0 cfs from three 650 foot deep wells in Lincoln
County for a rural water system. Attached are the Findings of fact and
Conclusions of Law in final draft as adopted by the Water Rights tommission
January 31, 1979 and their final decison.

south Dakota Statutes provide that this decision by the Commission may
be appealed to the courts.

Very truly yours,

JOHN HATCH, Chief Engineer
Water Rights Commission

“JHikjw *

" cc: Dennis McFarland
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. WATER RIGHTS COMMISSION
Joe Foss Building, Piamre, South Dzkota 57501
Phono 605/224-3151

February 9; 1979

Curtis Gubrud, Presideht
south Lincoln County Rural Water System .
Canton SD 57013

Dear Mr. Gubrud:

The Water Rights commission at its meeting December 12, 1978 approved .
Application No. 4300-3 for 2.0 cfs from three 650 foot deep wells in Lincoln
County for a rural water system. Attached are the Findings of Fact and
Conclusicns of taw in final draft as adopted by the Water Rights Commission
January 31, 1979 and thelr final deciston.

gouth Dakota Statutes provide that this decisfon by the Commission may be
appealed to the courtec.

Very truly yours,

- JOHN HATCH, Chief Engineer
Water Rights Commission

JH:kjw

cc: Gene lrons

— ._,_.._.-——-'—__.—-—-,.__—-
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pbepartment of Natural Resourte pevelopment

WATER RIGHTS COMMISSION
Joe Foss Building, Pkne,Souﬂ\Dakoui57501
prono 605/224-3151
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February 9, 1979 |

i

orville Thomas
Box 365,
park Rapids MN 56470

Dear Mr. Thomas:

The Water Rights Commission at its meeting December 12, 1478 approved
Application No. 4300-3 for 2.0 cfs from three 650 foot deep walls in Lincoln
. County for a rural water system. Attached are the Findings of Fact and
conclusions of Law in final draft as adopted by the Water Rights Commission
January 31, 1972 and thelr final decision.

south Dakota ctatutes provide that this decision by the Commission may
be appealed 1O the courts.

Very truly yours,

JOHN HATCH, Chief Engineer
Vater Rights Commigsion

JHikjwW p

cc: Robert Tinm
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February 28, 1979

Mr. John J. Smith
Attorney at Law

South Dakota Department of Natural Resourcesd
Joe Foss Bullding
Pierre, South pakota 57501

Re: The lfatter of South Lincoln Rural
Water Jystem Application for Permit Ho.4300-3.

Dear Mr. Smith:

Enclosed please find a truc and correct copy of the Hotice of
Appeal on behalf of the Friends of Dakota Sandstone Aquifer
in the above matter. Service is intended by mail.

SpCL 1-26-33 requires that: the Agency ghall submit to the re-
viewing Court the entire ecord of the proceedings. I am
assuming that includes the record of allithe hearings,includiug

_hearings continued on the Application for Permit No. 4300~-3;

and including the'July meeting in ¢ioux Falls, Bhe SeptembeXx
mecting in Mitchell, the December meeting in Sioux Falls and
the January meeting in Pierre. 1 am also assuning that
transcripte of the various meetings will be included in the
record. The only forepecable problem you iy have is paying
for the cost of the December meeting in Sioux Falls. As you
recall, Jeff Masten requested that the transcript be made, It
would appear undex 1-2¢ that either you ot the applicant should
provida that transcript.: Ve would be willing to consider
stipulating to & tranacript made of the tape recording aa was
done at meetings prior to September. Please advise.

Yours ver - txuly,

pennin C McFarland

pcM/ adv

Enc.
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DAVID R. NELSON

ATTORNEY AT LAW

SUITE 512 SECURITY BUILDING

101 S, MAIN

S10UX FALLS, SOUTH DAKOTA 57102

Telernone 339-3501

GEHERAL

MAR 30 1979

March 29, 1979

My, Rcbert Timm !

Earth Resources Unit

Joe Foss Buildinc

Pierre, South Dakota 57501

Mr. John J. Smitk.
Joe Fouss Building
Pierre, South Dakota 57501

" i
Mr, Mack Meierhenry, Attorney General
State Capitol Building
Pierre, Scuth Dakota 57501

Mr, Etiq';ene Irons
108 South Broadway
Canton, Scuth Dakota 57013

Mr. Je:if Masten
110 South Broadway
Canton, South Dakota 57013

Re: In the Matter of South Lincoln Fural Water
System Application for Pemit No. 4300-3

Gentlemn:
I enclose Appellznt's MOTION TO COMPEL, PRODUCTION OF A TRANSCRIPT,

AFFIDAVIT and NOTICE OF MOTION in the above roferenced matter.
Sexrvice by mail is hereby intended.

Very f{y youys,
)

%zf/f ‘

D

vid R, N

Thank you very much,

DRN/1nt
closures




STATE OF SOUTH DAKOTA )
188
OUNTY OF HUGIES ) SIXTH JUDICIAL CIRCUIT

IN CIRCUIT COURT

*****ti'******k******k***************i****
*

IN THE MATTER Of SOUTH LINOOLN

MOTICN TO CQMPEL
RURAL WATER SYSTEM APPLICATTON

* * ¥ ¥ *

PRODUCTICN OF TRANSCRIPT
FOR PERMIT RO, 4300-3

*1
kk k k Kk hkhk kK kk kkh ok ok khkk kk kkh ok k kX Kk Kk kk k k kK k k k k k & &

CMES NOW the Appellant in the above captioned matter and respectfully
moves the Cocurt for an Order cawpelling the Water Rights Cammission of the
South Dakota Department of Natural. Resources to produce a written verbatim
transcript of all proceedings relative to the Application of the South Lincoln
Rural. Water System for Water Rights, Permit No. 4300-3, In support of this
Motion, Yovant respectfully shows the Court that S.D.C.L. 1-26-33, a copy of
vhich is annexed hereto and by this rzference . made a part hereof,. requires the
agerncy against whom an appaal is taken to tranemit to the reviewing Court the
original or a certified copy of the entire record of the proceedings within thirty
days after the service of the Notice of Appeal. Myvant further shows that according
to the South Dakota Supreme Oourt S.D.C.L. 1-26-33 has been construed to require
the agency to furnish a transcript of the proceedings to the reviewing Court. See

Clarke vs. South Dakota Real Estate Camission (1977 8.D.~) 255 N.H.2nd 67.

Dated at Sioux ralls, South Dakota, this . i{~/ day of March, 1979,

B

s
) .
‘ .

el

,/’ R L ) )
At !

N . a4 [ Yyafs .
(o 14 G5 (Wili, /
Dennis C, McFarland =
Attorney for Appellant
The Law Center
505 West MNinth Street
Sioux Falls, South Dakota 57104
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*************t************************k**
*

IN THE MATTER OF SOUTH LINCOIN

RURAL VATER SYSTEM APPLICATICN AFFIDAVIT

* % ¥ ¥ *

FOR PERMIT NO. 4300-3
*
ok ok ok ok kR ok ok ok ok ok kk kX k kK ok ok ok ok ok kok ok k ok ok ok Ak kAP KR KRk

Dennis C. McFarlard, being first duly sworn on oath, deposes and states
that he is one of the atborneys for the Appellant Friends of Dakota Sandstone
Aquiferr and that he makes this Affidavit in support of Appellant's Motion to
Ccnpel Production of Trarscript of fhe proceedings herein, That the Notice of
Appeal in this matter was served by mail cn February 28, 1979, :nd that as of
the date herein, no transcript has to the knowledge of your Affiant been ordered
or provided by the agency. Your Affiant further shows that a werbatim record of
the proceedings herein was made Ly the agency by tape recording every meeting at
which tle application hearing was discussed. Your Affiant furtier represents
that the proceedings hecein heaxi on Decanbe.r 12, 1978, were recorded verbatim
by th2 May & Kolb Repor:ing Services, Inc., of Sioux Falls, Scuth Dakota. Your
Affiant further represents that his letter to Mr, John J. Smith, Attorney at
Iaw for the South Dakota Department. of Natural Resources, askei that a transcript
be pryvided pursuant to S.D.C.L. 1-26-33, Your Affiant further represents that
it would be premature to assign error to the actions of the Soith Dakota Water
Rightﬁ Caomission in the absence of a verbatim transcript.

Dated at Siowx Falls, Scuth Dakota, this .{/fiday of March, 1979, / N

. < * /

- N )

"{ ] (( i TN '»

N ‘<')L /AN Cpo
Dennis C. McFarland (

Attomey for Appellant:

The Law Center

505 West Ninth Street

Sioux Falls, South Dalota 57104

Subscribed sworn to before me
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IN THE MATTER CF S0UTH LINCOIN

PJRAL WATER SYSTEM APPLYICATION NOTICE OF MOTION

* * % * *

FOR PERMIT NO. 4300-3
*
KAk ok kk ok k bk ok ok ok ok ok ok kX kkKkKKKKK K KKK KK NI KKK KKK

70 'THE SCUTH DAKUTA WATER RICHTS COMMISSION and IT'S ATTORNEY, ASSISTANT

ATTORNEY GENERAL ROBERT TIMM and THE SOUTH DAKOTA DEPARTMENT GF NATURAL RESCURCE
LEVELOPMENT and IT'S ATTOINEYS, ASSISTANT ATTCRNEY GENERAL JOHN SMITH and ATTORNEY
GENERAL MARK MEIERHENRY; and EUGENE J. IRNS and JEFF MASTEN, THE ATTORNEYS FOR
THE SOUTH INCQOIN OOUNTY RURAL WATER SiSTEM:

You. and each of you will hereby take notice that the above Motion to

Cenpel Preduction of Transcript of the above entitled matter will be brought on
for hearing before the Honorable Robert Miller in the courtroom of the Hughes
County Coucthouse, Pierre, South Dakota, on the 24th day of April, 1979, at the
. hour of 10:00 A.M. or as soon thereafter as counsel may be heard.

[ated at Sioux Falls, South Dakota, thirs T‘H\ day of March, 1979.
I Y ,.7

“\ [ //’ (,(‘ Y /} /"'

.. \L\,,k--'k‘\ Sy E PANK § [(f(’-b\’ ~ i:L/

\

Dennis C. McFarland

Attorney for Appellant

The Law Center

505 West Ninth Street

Sioux Falls, South Dakota 57104




STATE QF SOUTH DAKOTA ) IN CIRCUIT COURT
:88
QOUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

*****************************************
IN THE MATTER COF SQUTH LINOOIN :

RJRAL WATER SYSTEM APPLICATICN : CERTTFICATE (F SERVICE

FOR PERMIT NO. 4300-3 *

*

*****‘k**************************'k*****i**

The undersigned herehy certifies that on March 29th, 1979, he sent a true
and correct copy of the Motion to Compel Production of 'I‘ranscrlpt, Affidavit and
Notice of Motion to:

Robert Timm

Earth Resources Unit

Joe Foss Building

Pierre, South Dakota 57501

John J, Smith -
Joe Foss Building
Pilerre, South Dakota 57501

Mark Melerhem:y ; Adttorney General
State Capitol Building
Pierre, South Dakota 57501

Eugene J. Irons
108 South Droadway
Canton, South Dakota 57012

Jeff Masten
110 South Broadway
Canton, South Dakota 57013

by first class United States Mail, on this the 29th day of March, 1979,

((L» U\(/ éi

Dennis C, M..Farland

Attorney for Appellant

The Law Center

505 West Ninth Street

Sioux Falls, South Dakota 57104




DAvID R. NELsON
ATTORNEY AT LAW
SUITE 512 SECURITY BUILDING
101 5 MAIN
SIOUX FALLS, SOUTH CAKOTA 57102

—

Terernone 339.3501%

April 16, 1979

Mr. Robert Tim

Earth Resourcesg Unit

Joe Foss Building

Pierre, Souih Dakota 57501

Mr, John J, Smith
Joe Foss Building
Pierre, South Dakota 57501

Mr, Mark Meierhenry, Attomey General
State Capitol Building .
Pierre, South Dakota 57501

Mr. Eugene J, Irons
108 south Broadway
Canton, South bakota 57013

Mr. Jeff Masten
110 south Broadway
Canton, South Dakota 57013

Re: In the Matter of South Lincoln Rural Water System
Application for Permit No. 4300-3

Gentlemon:

Enclosed please find a @py of an Affidavit in the above refarenced
matter. Service by mail is hereby intended.

2.
David R. Nelson

DRI/1m
Enclosure
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STATE OF SOUTH DAKOTA
WATERR RIGHTS COMMISSTON

APPLICATION OFF SOUTH LINCOLN FINDINGS OF FACT AND
RURAI, VATER SYSTEM TOR CONCLUSIONS O LAW
PERMIT NO, 4300-3

Having heard and considered all the evidence presented before

the commission on October 6, 1977, at the Holiday Inn, Spearfish,

$.D., on July 27, 1978, at the Ramada Inn, Sioux Falls, S.D.,, on

September 13, 1878, at the 4-1 Meeting Hall, Mitchell, S.D., and

on Deccember 12, 1978, at the Ramada Inn, Sioux Falls, S.D., the

commission hereby makes the following:

FINDINGS OF FACT

1 Specific Findings

A. The South Lincoln Rural Water System

1. The South Lincoln Rural Water Systém (the "System'")

is a non-profit water company organized to supply rural

persons in the southern Lincoln County area with high

quality water. Approximately 900 users have signed up,

of which 50-60% are farm connections. Additionally,

the town of Chancellor has signed up.

of, 918 proposed members who submitted data sheets to

the System:

(A) 87% have wells 10 years old or older;

(B) 41% presently haul water to meet their needs;

(C) 48,4% had access to only a limited or very limiteoed
quantity of water for houscholid purposes,

(D) 44% had access Lo only a limited or very limited
quantity of water for livestock;

(1) 24.2% had hard water for houschold purposcs;

(1) 16,85 had water for housclfold purposes that was
high in iron.

A number of farmers in the arcen nmust limit their operations

because of wanter aunlity prnh]vms;'fnr cxump‘fﬂ a high

nitrate content presents aany farmers From raising haby

pleges. Approzimately 507 of the persons locunted in the
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G,

The

( v

ill‘(?i\“ to be sorved have s fgned \xI)~~ to recelive wilter,

The Systoem's applicatlon proposes i dlversion of up Lo

2.0 ¢.f.u. from three 650 foot deep Dakota formation

wells to be located in the Northeast Quarter (NEY) of
gection 20 and the Southeast Quarter (SE}) of Scction

32, both in Township 98 North, Range 50 West and in the
Southwest Quarter (SW1) of Section 36, Township 08 Nortih,
Range 51 West, all in Lincoln County, South Dakcta,
approximately 5 miles south of the town of Weorthing.

To satisfy the.demunds of prescntly enrolled customers, the
System will require 415 acre-feet of water annually. This
quantity plus an additional 10% for line losses, a total of
455 acre-fect per year, will be sufficient to enable the
System to bring all presentlyenrolledcustomers on line.
The System presently holds permit No. 4301-3 to appro-
priate water from the Vermillion aquifer nealr Davis, South
Dakots. The System acquired this permit as an alternative
or supplecmental souvrce for the proposed Dakota diversion.

The gquality of the Vermillion watevr 1s much poorer than

that oi the Dakota formation in the Systems's production well

area; however, and the System wouid have to treat the water
Lo remove iron and manganesec. .

The System will be able to simultanecusly bear the cupital
costs of alternative Vermillion aquifer wells, including

a main line hookup into the distribution system, and those
of its primary Dakota formation supply system.

On or about July 10, 1978, the Application herein was
filed in proper form.with the South pakota Water Rights
Commission., All notices required by 1aw werce duly given
prior to the hearing held on the npplipation.
Pakota Formation in the Systems's Production Well Aren

e Dakota formation in the arvea of the Systoem's proposed

)

well 18-1d is an artesian aquifer eonsisting of three layoers

of fine-grained sandstone separated by layers of shale,
The top layer of the formation bhepins at 180 feet and eX-
tonds down to avound 6560 feet, The middle layer begins

nt around 560 feot and extonds down Lo around 610--615H feet.,

o
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The lowest level bepgins at arvound 630 feet and extends

down to around G650-655 fecet. The total thickness of

the water bearing sandstone is 220-230 feet,

The artesian head pressure in the Dakotn formation has

been declining for many years. The decline in the System's
production well arca has been less than the decline in
other arcas of the state. At present, the static water
level in the System's production well arews is around

170 feet, ‘indicating the existence of around 210 feet of
artesian head pressure, Existing data indicates that the
present annual average decline of the "iead bressure in

the area is some one-half (1) to three-fourths (3/4)

feet per year., Under present conditions, it will therefore
take from 30C to 400 years for the static water level to
drop to the top of the Dakota formation itselfl.

Applying a conservative estimate of 10% porosity (versus
the 15% used in the Dakota Formation Report) to a conserv-
ative estimate of 150 feet of average agquifer thickness
(versus the 220 feet actually found in the production well
log (see "1.," above)) would indicate' that the aquifer
anderlying a 36 square mile area should contain at ieast
350,000 acre feet of water in storage.

The Dakota formation is an extensive formation that under-
lies most of South Dakota; however, the quality of the
water in the formation in the System's production well area
is significantly better chan that existing in the formation
generally,

Sources of recharge, rate of recharge, and any boundaries
to the Dakota Formation in the System's production welld
area can not be determined from existing data,

The Dakota formation in the System's production well area

is stratipgraphically lower than the greenhorn formation,

C, Tae Svstem's Pump Test and Drawdown Projections
R [} .

1.,

The System constructed one 650 foot deep production test

well in its proposcd well finld and conducted a 72 hour

JREPRN

o g
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aquifer test using that well., Aquifer response was monitored
by five observation wells situatex Al distances ranging

from 65 feet Lo three mijes f{rom the production well,  The
method cemployed and its exccution were adequate.

2. The drawdown results from test well No.o 3 are inconclusive
becpuse static water level had not beci established in

~ that well prior to the commencement of the test,

3. 'The aquifer test indicates that a reasonable coefficient
of transmissibility (T) for the Dakota formation in the
System's production well area is 20,000 gpd/ft. Hased
upon this T value, a reasonable coefficient of storage (S)
for the formation in that area would be in the range of
10-5 to 10-3. Using.values of T = 20,000 gpd/ft. and
S = 10-3 and assuming no recharge, the predicted drawdown
at 5,000 feet from the production well after one year of
pumping at a rate of 270 g.p.m. would be approximately
6.0 feet. The actunl aquifer test reswlts indicate that
this is a reasouable projection. Because drawvdown approx-
smates lopgarithmic function of time, the rate of drawdown
av. that point oxr any other point would decrease dramatically
with the passagc of time.

4, Although the System's aquifer test produced results from
which reasonable predictions of drawdown as a functiou of
distnﬁce and time can be made, the test results are not
absolutely conclusive bevausc from the indiscriminate
pumping from all layers of the formation simultancously,
the possible effects from the layvering of the formation
in that arca could not be deterained.

5. Tesls to precisely analyse the sept «te characteristics and
interaction of the three layers of the Dakota formation
in the production well area would be prohibitively expensive
for cither the System or the commission staff at this time.

D. Existing Usces of the Dakota Formation in the System's Production
Well Aroa,
1, In an 80 square mile area swrrounding the proposcd woell

field, there are 57 wolls tapping the Pakota fTormations.
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The owners of 20 of Lhese have gipgned up to receive water
from the Systoem,

2. 'The depth to which the pumps could be lowered and the 1ift
capacity ol the pumps in the wells surrounding the System's
proposcd well ficld can noi be determined in most cases
from the cvidence,

3. A reasonable estimate of present annual withdrawals from
the bakota formation in a three township arca surrounding

the System's proposed well field is as follows:

User Annual Amount in Acre-Tect
City of Canton 365
Town of Worthing G5
Stun Wievel (water hauler) 20
Othér water haulers (estimate) 20
2

Assume 2 domestic wells/mi.

10,000 gal,/mo. average USC

(System uses 8,000 gul./mo.) 80
Any other water use 80
630

L. Effect of the System's Pumping on Existing Wells

1, The System's pumping can not reasonably be expected to
iqterfere with reasonably constructed existing wells
situated farther than 1,300 feet from any of the three \\
proposed production wells,

2. 1t has been estimated that 10,000 wells have been drilled
into the Dakota formation in South Dakota, In 1965, pump-
age in 21 counties in southeastern South Dakota probably
amounted to nearly 100 c.f.s. 630 acre~fecet are withdrnwn
annunlly from the three township area surrounding the
System's propescd well field. The System's proposed
diversion of 4556 aere-fect annually should not be a sign-
$fieant addition to the total witharawals presently made
fram the formation and will not appreciably increasc the
present overall rate of deeline of the formation in the

aren of the System's proposed well ficeld,
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11 Findings of Ultimnte Fact

A,  The System i @ non-prof it rural water systom s defined in sHCL
1-36A-1,

B. 'The Dakota formation in the Svstem's production wel) aren is
stratigruphicnlly jower than the greenhorn formation.

c, There is su(ficienﬁ‘annppropriuted watoer available in the Dakota
formution ip the arcea of the system's proposcd well field to
supply 455 acre-feet annually.

pD. A diversion rate oi 2 c.1.s. should not interfecre with reason-
eble existing uses.

;. The System ijs in the public interest.

F. 'The System, including theDuvisulternutive supply, is 2 feasible
project. '

Wherefore the commission makes the following:
CONCLUSIONS Or LAW

1. spcL 46-1-4 requires the commission to maximize the peneficial

use éf the state's water, and where there is a reasonable_probability

pased upon the evidence to beiieve that unappropriated water is
available, the commission should issue 2 permnit.

2. A diversion method must be reasonable to be protectaﬁle. A

reasonable method of diversion is one which will deliver water to a

user as development of the source proceeds reasonably toward inaximum

beneficial use.

<. Since thﬁ Dﬁkota formation is stratigraphically lower than the l
thé.grcenhé}nhformntion and the static water jevel is presently in
a state of continuing decline, availability of unappropriated water
must be defined in terms of 2 reasonable rate of decline.

4. \Where the effects of 2 proposcd diversion on existing uscs can

not be determiued with certainty, the commission may issuc 2 pcrmit

subiect to reasonable cnnditions to pretect bvoth existing uscs and

the npplicuvt's jnvestment.
5. There is unnpproprint:n‘awtcr avnilable for diversion by the

System in the quant ity apd at the rate as found by the commission.

6. The gystom's diversion is in the public interest.

7. ‘'The System is frnéih1v.
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g, The following are reasonable condirions to be attached to the
permit under the facts as found by the commission: {
' !
1) that the System be linited to an annual withdraval of V

2)

3)

4)

5)

P
~

- v

-

455 acre-feet and that the total wvithdrawal hLe subject
to revievw bv the commission;

that before any water is used, all pronoscd wells must
be installed at least 2% miles*xghrt, with all three
wells ready for pumping orior to any use of water;
that the systemfinstall one observation well into the
upper laver of the Dakota Formation about 200 feet from
each nroduction well to be used for monitoring draw-
down near the production well;

that the :aral water system wells approved under this
permit will be ilocated near domestic wells and other
wells which may obtain water from the same aquifer.
The rural water system under this permit shall control
its withdrawals, to protect needed water sunplies in
adequate domestic wells or in wells having prior water
rights.

Withdrawals will be restricted, if the aquifer head
pressure declines 20 feet at designated measuring points
during a four vear period, beginning with the date the
first water is pumped into distribution svstem, The
head pressure decline to be determined by using an

average of three of the seven nroposed observation wells

located at least 2 miles from one or more produétinn
wells. The lovest measurements, to be hased upon an
average of each observation wvell measurements talken

over a three month period, will be used in determining
head pressure aécline;

if the aquifer head pressure does decline more than 20
feet in the four year neriod, or if observation well
measurement data indicates the 20 foot head nressure
decline level would be reached in the four year neriod,
the rural water svstem upon erder of the Commission will

have to chanpe tc a new source of water;



6) that no wells be located within 1,790 feet of existing
Dakota Formation wells unless "mivered by the well ouﬁer;
7)  that the Dbavis area well Cic'! be developed and placed
‘6n line prior to anv pumping, from the Dakota wells,
9. The Svstews application for pewrnit No. 4300-3 for 2 c.f.s.
from 3-650 foot deep Dakota Formation wells should be approved

subject to the aforementioned conditions,

A o
Siuned this /%  day of /2 cee 1979,
J

2 /
ey /’/“\ -_:'/ {)«0{'}/9;’ —
Stanfev Jensej) }Paii7an

7/ s o W

rwvyfwalter, Secretary

|'l
by
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STATE 017 S0UTH DAKOTA
Water Ripghts Commission
Tn the Matter of South Lincoln FLHAL DEC1SION

Rural Water Svstem Anplication
for Permit No, 4300-3

Whereas hearings on the above application were held by the
Commission on October 6, 1977 at the Holidav Inn, Spearfish,
South Dakota, on July 27, 1978 at the Ramada Inn, Sioux Falls,
South Dakota, on September 13, 1978 at the 4-U Heeting‘nall,
Mitchell, South Dakota, and on December 12, 1978 at the Ramada
Inn, Sioux Falls, South Dakota, and the Commission having
considered the evidence presented, and at the Commission meeting
held at the South Daliota Education Association Auditorium,
Pierre, South Dakota on January 31, 1979, the Commission having
adopted the staff's Proposed Findings of Fact and Conclusioﬁs
of Law as amended and having rejected the Proposed Findings of
Facts anﬂ Conclusions of Law of the Lincoln Rural Vater System
and the Friends of the Dakota Sandstone Formation in so far
as they are not in accord with or are in addition to those
adopted by the Commission, it is the final decision of the

Cormission that:

i

The South Lincoln Countv Rural Water Svstem, Apblication
No. 4300-3, is approved for 2,0 cfs (898 gpn) from 3 - 650 foot
deep Dakota Formation wclls;'with the annual withdraval limited
to 455 acre feet and that the total withdrawal is subject to

review and adjustment by the Water Rights Commission.

11
Before 2nv water is used, all proposed wells must be installed
at least 2% miles apart, with all three wells ready for numping

prior to any use of water,

111
The svstem install one obscrvation well into the unper laver
of the Dakota Formation about: 200 feet from ecach production well

to be used for nonitoring drawdowa near the production well.
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The rurcal water systen wells apnroved under this permit

will be located near domestic wells and other wells which may

obtain water from the same aquifer. The rural water systen
under this permit shall control its withdrawals, to protect
necded water supnlies in adequate domestic wells or in wells
having prior water rights.

Withdrawals will be restricted, if the aquifer head pressurc
declines 20 feet at designated measuring points during a four
year period, beginning with the date the first water is pumped
into distribution system. The head pressure decline to be
determined by uging an average of thrce of the scven nroposed
observatiion wells located at least 7 miles from one or mOIe
production wells. . The lowest measvrements, to be based upon
an average of each observatlon well measurements taken over a
three nonth neriod, will be used in determining head pressure

decline.

\Y

1f the aquifer head pressure does decline more than 20
feef in the fouw year period, or if observation well measurement
data indicatev the 20 foot head pressuse ducline level would be
reached in the four year veriod, the rural water svstem upon
order of the Commission will have to change to a new source of

water.

- V1
No wells shall be located within 1,300 feet of exisging
Dakota Formation wells unless waivered by the well owmer.
4\ '
VII
The Davis area well field shall be develeped and nlaced on

1ine nrior to pumping from any nakota Vormation vells.

Dated this 2 day of February, 1979. /// g
o 14 /
- - A
i n \ "y 0
/StnnTZv Yun'Lt, Crt11mdn

/_//L’,ruw_.{{)

Flerwyn \.dlx‘-f iJFeretary

// //2'(.._/1_.:

e




STATE OF SOUIl DAKOTA. ) TN CIRCUTT COURT

155 ,
COUNIY OF HIGES ) SIXTH JUDICIAL CIRCUTT
**t**t.\****i*************‘L‘i***k*“'*******
| * CIV. 79-60
IN THE MATTER OF SQUTH LINCOLN *
RURAL WATER SYSTEM APPLICATICN * AFFIDAVIT
FOR PERMIT NO. 4300-3. *

*
**tﬁ**********t*****-kt*'k*i\\'************k

pavid R. Nelson, being first duly sworn on oath, deposes and states
that he is one of the attorneys for the Opponent in the above captioncd matter
and that he makes this Affidavit in' support of Opponent's Motion for the
production of a transcript relative to the Application of £he South Lincoln
Rural Water System for Permit No. 4300-3. That your Affiant has personal
knowledge of the fact 'chat tape recordings were made of all Water Rights
(bmmss*on hearings realtive to the South Linocoln Rural Water System application
by virtue of the fact that at each meeting he has attended tapes were being
made. Your Affiant also believes said tapes exist because the CE:RI‘I.E‘I‘.HI‘ION AND
TRANSMITTAL OF RECORD prepared by John Hatch on March 27, 1979, certifies that
tapés Qere made of said hearings and that the tape cassettes were included with
the record being t:rdnsmltted to the Circuit Court.

That your Affiant is of the belief that transcrlptmns of all tihose
tapes are necessary in order to assign error to the action of the Camission in
that several assigmeﬁts of error will have a great deal to do with what occurred
at the Camission meetings prior to Decarber 12, 1978, and January 31 and
February 1, 1979.

PDated at Sioux Falls, South Dakota, this 1lth c“m‘y of April /1979.

Davi
one of the Attorneys for Opponent
Suite 512, Security Building
101 South Main
gioux Falls, South Dakota 57102
Subscribed and sworn to before me

this 11th day of April, 1979.

u !H?“ﬁ \1 S
Notary 1 South Da
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STATE OF SOUTH DAKOTA )
:S8
COLNTV OF HUGIES )

M CIRCUIiT COURT
SI1XTH JUDICIAL CIFCUIT

*****ﬁ*l\**i*****i**ﬁiktk****i*****t***k*

' - : 1 CIv. 79-60
IN THE MATTER OF SOUTH LINCOLN n . 3
RURA), WATER SYSTEM APPLICATION . w CERTIFICATE OF SERVICE

FOR PERMIT NO. 4300-3. i
k

**i**:k*******ﬁ**i**tk*:ti*******t**ii*i**

The undersigend hereby certifies that on April 16, 1979, he cent a true

and correct copy of the AFFIDAVIT of David R. Nelson, Dated April 11, 1979, to

the following: ,
;b :
Robert: Tim ;-
Earth Resowrces !nit
Joe Foss Building
Pierre, South Dakota 57501

John J. Smith
Joe Foss Building
pierre, South Dakota 57501

Mark Meierhenry, Attorney General
State Capitol Building
pierre, Scuth Dakota 57501

Fugene J Irons
108 South Broadway
Canton, South Dakota 57013

‘Jeff Mastan
110 South Braodway
Canton, South Dakota 57013

by first class United States mail.

Ca R.Nefson / LU

one of the Attorneys for Appellant
Suite 512, Security Building

101 South Main

gimx Falls, South Dakota 57102
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168
DONTY OF HUGHES ) BIXTH JUDICIAY, CIRCUIT
tﬂattwtttotaacawaaaumtttattaaaataaa-.aat
* cIv. 79-60
TN THE, MXITER OF £0UT? LINCOLN "
RUIAL WATER SYSTHM NPPLICATION . AFFIDAVIT
FOR PERMIT NO, 4300-3, *

L
Ql’&'ﬂﬁ..*t“iiii*t**'itl‘tﬁi*tiit*ﬂihﬁitihﬂ

David R, Nelson, being first duly swora on ocath, deposes and staten
that he is ono of the attorneys for tha Opponent in the alnve captioned matter
snd that he makes this Affidavit in support of Opponent's Motion for the
m'lu"u.on of a transcript relative to the !pplication of the South L:in:oln
Rural Water System for Permit No. 430C-3. That your Affiant: has personul
hmhaﬂga of the fact that tape recordings were made of 211 Water Rights
Cormabiysion hearings realtive to the South Liicoln Raral Water Syatem application
byvhumolﬂnfwtﬂntateachmetin;lwhuutwﬂedtaposmbem
mde, Your Mﬂmt algo belisves sald tepss exist because the CERITPICATICH AND
mmmrm or mmm peepared by John Hatch on March 27, 1979, certifies that
tnpu werve 1nda of said haarings and that the tape cassettes were included with
the umrd being tranamitted to the Circuit Court.

‘That your Affiant is of the belief thal-. transcaiptions of sll those
tapes mnm-u'y in order to assign exxor to the action of the Comisaion in
that nevaral assigrments of erxor will have a qreat deal to do with vhat ocourrel
at the Cersnidsion mewtings prior to Decunber 12, 1978, and Jamary 31 anxl
Febyunry 1, 1979,

Dated at Sioux Falls, South Dakota, this lith day of April, 1979.

DAVID R, HELSOM

David R, Nelson

One of the Attorneys for Opponent
Sulte 3512, Security Duilding

101 South Main

sioux Falls, South Dakota 57102

Subscribed and ssom to before ma
this 11th day of Apxil, 1979,

—_——— B
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STATE OF SOUT1 DAKOTA )
! 1SS

IN CIRCUIT QOUKT
COUNTY OF HUGIES )

SIXNTH JUDICIAL CIRCUTT
Fow ok ok ok ko ok ok ok ok A AR Nk ok ok Kk KK KKKk kKK K kK h ok Ak kA KK
: * CIv. 79-60
IN THE MATTER OF SOUTH LINOOIN

RCRAL WATER SYSTEM APPLICATION

CERTIFICATE OF SERVICE
FOR PERMIT NO. 4300-3,

» % *

*
**********************t***'k*k*****i:i**ﬁ*

The undersigerd hereby certifies that on April 16, 1979, he sent a true

and correct. éopy of the AFFIDAVIT of David R. Nelson, Dated April 11, 1979, to

‘the following :

Robert Timm

Earth Resources Unit

Joe Foss Building

Pierre, South Dakota 575901

John J. Smith -
Joe Foss Building
Pierre, South_ Dakota 57501

Mark Meierhenry, Attorney General
State Capitol Building
Pierre, South Dakota 57501

Eugene J. Irons
108 South Broadway
Canton, South Dakota 57013

Jeff Masten
110 South Braodway
Canton, South Dakota 57013

by first class United States mail.

Da¥id R.( NeYson
One of the Attorneys for Appellant
Suite 512, Security Building

101 South Main

Sioux Falls, South Dakota 57102
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF HUGHLS STXTH JUDICIAL CIRCULT

*******************ﬂ**************k************ﬂ*ﬁ****#*%**k
. . ;: i Ve -

IN THE MATTER OF THE SOUTH % BRIEF OF RESPONDENT

LINCOLN RURAL WATER SYSTEM * SOUTH LINCOLN RURAL

APPLICATION FOR A PERMIT * WATEPR. SYSTEM, INC.

NO. 4300-3 ;
kis

s
****************************************ﬁk*k*****ﬁ**********

STATEMENT OF FACTS

: !
The South Lincoln Rural Vater System is a rural

ﬁéter system designed to sérve the rural residents of
Lincoln County and extends, at points, into Union, Clay
and Turner County. 1t should be distinguished, as such,
from the North Lincoln Rural Water System which is a
separate system with separate wells serving rural residents
along the southexn rim of Sioux Falls and approximately
the northern third of Lincoln County. Approximately
940 individuni rural users have subscribed to the systeﬁ.
which would serve approximately 3,290 rural residents in
the service area. In addition, six municipglities, located
in the proposed service area, with a combined population
of 5,587 persons, have expressed an interest in purchasing
bulk water from the system. funding has been requested
from the Farmers Home Administration.

 The appeal presently before this Court is the latest
in a long and frustrating se;ies of attacks on the system.
In July of 1977, the Sierra élub brought an action pursuant
to the Natiomnal Environmental Policy Act, 42 U.S.C. sec.
4321 et seq. (NEPA), to enjoin funding, planning or
construction of the gouth Lincoln System until an environmental
impact statement wWas prepartd. The suit named various
federal agencies, their administrators, real estate developers

and tuwe water systems, Minnechitha Community Water Corp., and
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the South Lincoln Rural Water System as deferdants. After
a ten day trial in U.S. District Court in Sicux Falls in
December, 1977, the complaint was dismissed. Sierra Club v.

Cavanaugh, et al., ___F.s. (Civ. 77-4070).

The South Lincoln System then procceded to apply for
its water permits. An application was originally submitted
to the Water Rights Commission which envisioned the withdrawal
of 4.0 cubic feet per second (cfs) from five wells in the
Dakota Formation for the‘North and South systems both. This
application was submitted in August, 1977.

On July 10, 1978, an application was submitted on
behalf of only the South Lincoln System for the withdrawal
of 2.0 cfs from three wells in the Dakota Formation
(Application 4300-3), and another application was submitted
for the withdrawal of 2.0 cfs from 3 wells in the Vermillion
Aquifer (Application 4301-3). The net efiect was that the
reqrﬁsted withdrawal in the Dakota Aquifer was reduced 50%,
and the North Lincoln system was dropped entirely. This
appeal involves Application 4300-3, the request for withdrawal
in the Dakota Formation. ( #4301-3 was approved and not
appealed by any party).

Appellant mistakenly suggests that tﬁé Water Kights
Commission was asked to make a final decision at its imeeting
on July 27, 1978 on {#4300-3 after hearings across the state
and spending ''several" months. As the Court can plainly see,
the application had been before the Commission for slightly
more than two weeks. The comments of the Commissioners which
Appellant cites in its Brief, p. 3, indicate that the Commission
was qnclear whether it was considering the joint application
rather than #4300-3. Action was deferred at the July meeting.

The next consideration given by the Commiésion was at
its meeting in Mitchell on September 13, 1978. iAppellant
‘suggests on page 4 of its Brief that the matter was not

taken up again until December, 1978, which is clearly in

2
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error. At this hearing, the South Lincoln system moved that
the testimony of cvne of Appellant's attorneys be stricken
from the record of the hearing held on July 27, 1978. Appellant
had been granted a certain amount of time in which to present
testimony and witnesses, and the time was taken up entirely
by opening remarks of counsel.

The motion to strike was granted at the September
mecting. The wminutes of that meeting indicate that
approximately six pages of the mirutes 0of the July meeting
involved Appellant's evidence, and the moticn resulted in
approximately five and one~-half pages being stuicken.

The Appellant was given the opportunity to prepare a
real case and present it, along with further testimony from
the applicant, at a special meeting called for Decemver 12, i
1978. At the December meeting, the Water Rights Commission
Staff presented a new proposal which contaired a considerably
more restrictive set of conditions on water withdrawals

than had previously been requested. These conditions were !

designed to serve three useful purposes: (1) protect the
wells of surrounding appropriators with an ascertainable
and measurable standard; (2) provide useful research

7

data on the extent and characteristics of the Dakota Formaticu:

and (3) allow the applicant to withdraw significantly
better quality water than that available from #4301-3
with a backuf';katem availabe in case conditions (1) were
approached.

At the December meeting, Appellants introduced no

direct (or inditect, for that matter) testimony from any

competent witness tnat unappropriated water did not exist !
in the Dakota Formation. Appellant's only expert was P
Mr. Assad Barari from the South Dakota Geological Survey
who testified that even if there were some deficiencies

in the testing previously done by the Rural Water System,

e = o A ar————

there was still useful cxperimental information in the

3
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data upon which one may draw tentarive vonclusions. Furrher
the staff recommendation with its restrictions was a useful
and significant step in developing information needed for
decision-making by the Geological Survey aand the Water
Rights Commission. (Minutes of 12712778, pp. 103-108).

Mr. Barari's testimecay was entirely consistent with
that of the other expert witnesses present: Mr. John
Hatch for the Commission staff, Mr. John Madden from
the system's engineering .firm, and an independent consultant,
Mr. Richard Aten of Harza Engineering, who was asked by
South Lincoln to review all the work done to date and also
the criticigms of Appellant.

Aten is presently the head of the Hydrology Division
of Harza Engineering Company, an international engineering
company with headquarters in Chicago. He has been project
d’rector or manager for water cdevelopment projects in
Guyana, Jamaica, Chana, Venezuela, Pakistan, Kuwait, Trucial
States, New York, Illinois, Ohio, California, to name a few.
Appellant makes the outlandishiy chauvinistic suggestion
that since he had no extensive prior familiarity with
the Dakota Formation his testimony should be disregarded--
in other words the Principles of the science of hydrology
and groundwater development practices which are true in
the rest of the world don't apply in the particular tovmship
in the County of Lincoln, State of South Dakgta where the
proposed wells would he‘located.

Mr. Aten stated his findings rather succinctly in
the summary of his report, "Review o/ Findings on Takota
Aquifer Development" which was made a part of the record
of the December 12 meeting:

Although oie can now recognize improvements in

the test installations and prccedures, the aquifer

test is unprecedented in scope and detail, and it has

produced results that are considered usable.

Based on test results and other data, it is
concluded that developmenc of the Dakota aquifer

4
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by the South Lincoln Rural Water District and pumpage
of 455 acre feet annually (afa) from that aquifer will
not have a significant effect on the water levels or
available supply for the aquifer.

Further refinement at present of aquifer properties
at this site is not considered justifiable because
future drawdown effects will be greatly influenced
by other considerations such as the location and
distance to the recharge source,:physical properties
of the aquifer in areas beyond the test site, and
unknown present and future withdrawals by other users.
The trial operation and monitoring approach proposed
by the State Water Rights Commission should resolve
two of these unknowns and therefore has great potential
benefit to both this Project and other Dakota
aquifer users in the entire Sioux Falls to Vermillion
region.

Based on the testimony of Messrs. Hatch, Madden, Aten
and Barari, all of which was consistent with the above-cited
summary from Aten's review, the Commission could lawfully
and reasonably conclude that unappropriated water was available,
that the project was feasible, and that the project was

in the public interest.

L



ARGUMENT

I.
DE NOVO REVIEW ON APPEAL FROM AN ADMINISTRATIVE
DECIS*UN PERMITS AN INDEPENDENT INQUIRY INTO THE

FACTS, BUT ONLY FOR THE PURPOSE OF PASSING OHN
THE LEGALITY OF THE BOARD'S DECISION.

The Supreme Court has held that de novo trial or
the review of an administrative board's determination
permits an independent inquiry into the facts, but only
for the purpose of passing on the legality of the Board's

decision. Mortweet v. Ethan Board of Education, Davison

County, _ S.D._ ., 241 N.W.2d 580 (1976). 1n a subsequent

decision, the Supreme Court stated that
. ) - At .“»‘1.;;,:, .

The issue before the circuit court, on the trial
de novo,' is not whether the board's decision was
the wisest course, nor whether the evidence
preponderates it favor of the board decision.
Instead, the circuit court takes:evidence so that
it may determine... .(2) whether that discretion
was exercised unreasonably or arbitrarily, or was
manifestly abused. Without weighing the evidence
the circuit court determines whether there is
substantial evidence to support the Board decision.

Collins v. Wakonda Ind. School Dist. No. 1, _ S.D. ., 252
N.W.2d 646 (1977).

"Substantial evidence" has been held to mean such
relevant and competent cvidence as a reascnable mind might

accept as adequate to support a conclusion. Application

of Ed Phillips & Sons Co., 86 $5.D. 326, 195 N.W.2d 400,

405 (1972); Valley State Bank of Canton v. Farmers State

Bank, 87 §.D. 614, 213 N.W.2d 459 (1973); Piper v.
Neighborhood Youth Center, _ S.D.__, 241 N.W.2d 868 (1976);

State Dept. of Soc. Services v. Rodvik, _ S.D. . 264 N.W.

2d 898 (1978); State Division of Human.Rights, ex rel. Ewing

v. Prudential Insurance C~. of America, _S.D.__, 273 H.W.2d

111 (1978); State Dept. of Public Safety v. Eastmen, __S.n.

273 B.W.2d 159 (1973); City of Brookings v. bept. of

Environmental Protection, _ S.D.__, 274 N.W.2d 887 (1979);

*
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Application of llontana Dakota Utilities. _ S.D.__, 278 N.V.
24 189 (1979); and Vetter v. Town of Biser, _ S.D.__, 278

N.W.2d 202 (1979).
1t is against the above-cited background of decisions
that the Court should consider the Appellant's construction

of Dail v. South Dakota Real Estate Commission, __8.D.__,

257 N.W.2d (1977) and the 1978 legislative amendments to
$.D.C.L. 1-26-36. Appellant, at p. 7 of its Brief, states
that "(W)here the reviewing court was previously barred
from substituting 'its judgment for that of the agency as
to the weight of the evidence on questions of fact', the
new rule only requires that ' the court shall give great
weight to the findings made and inferences drawn by an
agency on questions of fact.' " The conclusion which
Appellant apparently desires the Court to draw is that

it should feel no hesitation, on Constitutional or other

grounds, in substituting its judgment for that of an
agency.

At this point we might pause for a brief observati@#
on Appellant's construction of the amendments before
demolishiﬂg it. As the Court is well aware, the delegation
of 1egiélative authority to administrative bodies is a
very recent phenomena measured against the history of law.
The Constitutional battle was drawn out and a hard fought
one throughout the flrst forty years of this century.
Equaily contested was whether the courts had any power to
roview the decision of an agency. How the Appellant offers
this Court the opportunity to be the first Court to declare
that the Legislature of this State saw fit in 1978 to
surrender its delegated power Lo the unfetvered discretion
of the judiciary. Ve submit that there is nothing in the
history of administrative case law in this State, or any
other jurisdiction, that would sugpest that the courts should
immerse themselves as deeply in the details of administrative
decision-making as Appellant desires. The Court must examine

7
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thie record to see that the decision was not characterized
by one or more of the errors in law enumerated in S.D.C.L.
1-26-36. The theory is thus that a generalist Court reviews
the record made before an agency possessing a particular
expertise to sce that the statutory rules of fair play and
sound decision-making were observed and applied.

The principal reason for which Appellant's argument
on p. 7 fails, however, is that Appellant seems to have
neglected S.D.C.L. 1-26-36(5). The evidentiary standard
by which the findings ana conclusions of an agency are
measured now is the 'clearly erroneous' standard, rather
than "substantial evidence'. This is precisely the same
standard wﬁich the Supreme Court applies to the decisions
of this Court, so that we deem it unnecessary to say

anything further about the standard of review.
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APPELLANT WAS ALLOVED MORE THAN ADEQUATE OPPORTUNITY
TO PRESENT ITS CASE TO THE COMMISSION

The Appellant complains at several points in its Brief
that it was denied an opportunity to present its case and
that the Commission had already made up its mind prior to
the introduction of Appellant's case in chief. Turther ,
Appellant was put out by'certain statements of Commission
members to the effect of "Are you done yet?"

At the beginning of the hearing certain guidelines
were announced with respect to time by the Commission.

In essence, the Staff and Applicant would put their evidence
on in the morning, there would be a noon break, the Appellant
would take part of the afternoon, the vote would be taken
and all parties on their way back home by 3:00 P.M. or

so. Morning, noon and afternoon passed, and Appellant was
still cross-examining Respondent's witnesses. Respondent
was deprived of the opportunity for re-direct when the
electricity in the Ramada Inn failed and Mr. Aten had to

run for his 4:00 flight. His report had to be introduced
by way of offer of proof at the end of the hearing.

Reviewing the minutes of the December 12, 1978 hearing
it is difficult to find any participation by Respondent or
the Commission Staff in the bulk of lengthy and repetitious
examination by Appellant. 1If any party was prejudiced by
the comments of certain commissioners and the time constraints
it was the Responcdent SLRWS, and not the Appellant.

lwith respect: to the Affidavit of Harold Fischer attached
to the Brief of Appellant, we have two principal arguments.
First, affiant was an interested party and had absolutely no
business discussing the case with any commissioner. Second,
Appellant krnew about this alleged bias and failed to make any

record Hefore the Commission. As an additional observation,

9
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we might note that it is typical:for a jury, at che close of
the plaintiff's evidence, to think that the plaintiff should
prevail not having heard the defendant's evidence. The only
thing that the affidavit of Fischer actually demonstrates is
that five or so hours of nearly continuous cross-examination
failed to persuade the Commission that the experts had made

incorrect conclusions or that the data was insufficient to

support the staff recommendation.

10
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UNAPPROPRIATED WATER 1S AVAILABLE FOR SLRWS

The Appellant's principal attack is directed at the
unicertainty in the exact amount of wvater contaired in the
Dakota aquifer. The origin of the argument can be briefly
summarized.

The Appellants consist of a few of the owners of wells
in the Dakota aquifer. The water which was tested for
quality from the experimental well in the Dakota aquifer
turned out to be nearly an order of magnitude (factor of
ten) better than the water available from the Vermillion
aquifer from which withdrawals were approved in Application
t4301-3. The test rosults are included with this Brief as
Appendix I, and are part of the record before the Water
Rights Commission.

The Dskota Sandstone aquifer is part of a rather extensive
formation which covers most of South Dakoca and flows into
the western part of Iowa. As Mr. Barari testified, Geological
Survey and other field data indicate that the level is
gradually declining which is the cause of some concern.
Against the background of the dry years in the middle 70's,
the desperate need in areas guch as Lincoln County for a
dependable source, the experimental data and‘duc consideration
of the arguments pro and con on the subject of the anti-mining
provision in the Code (i.c., prohibition of wvithdrawals
of water in a declining formation), the Legislature passed
S.B. 306, S.L. 1978, ch.323 "Utilization of Deep Ground
Water by Common Distribution Systems Provided For' amending
$.D.C.L. 46-6. The amendment stated that:

The commission may, however, approve applications for
withdrawals of ground water from any ground water
formation older than or stratigraphically lower than
the greenhorn formation in ecxcess of the average

estimated annual recharge for use by municipal systems
non-profit water supply companies...

11
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The Appellants therefore lost that much of their
argument in the lLepislature before they ever gpot to
court, since the Dakota Sandstone aquifer is one of
the formations specifically addressec by the amendment.
The Appellants next attack the aquifer pump test
which was conducted. Only cne well was pumped, and
Appellants suggest on the strength of some of Assad
Barari's comments that two or three should have been
pumped. The testimony of 'Barari, Madden, Hatch and Aten
was unanimous, however, that‘rclevant and useful information
was obtained from the one wéll test upon which one
can draw conclusions. The conclusion which was drawn,
however, wasn't the conclusion which Appellants desired.
Based upon what is presently known about the formation,
the pump test, and generally applicable principles of
groundwater hydrology and geology, all the witnesses
said that unappropriated water was available for use
by SLRWS subject to the restricticns and conditions stated
in the Staff recommendation. The only contrary "evidence"
contained in the record are statements of counsel, not

direct evidence.

The real issue heve is who has the burder. of uncertainty?

In any situation of imperfect knowledge, when the consequences

of a contemplated action can only be surmised and when its
costs and benefits cannot confidently be reduced to a net
quantity, it becomes critical to decide where the burden of
such uncertainties should fall. Historically, that burden
has tended to fall on those who challenge the wisdom of an
6n—going technological trend. The working presumption has
been that such a trend ought to be continued so long as it
can be expected to yield a profit for thosec who have chosen
to exploit it, and that any deleterious consequences that
might ensue will either be manageable or will in any event

not be serious enough to warrant a deliberate decision to

12
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interfere with the project momentum. So it was, for example,
that drilling rights were leased to oil companies operating

in the Santa Barbara channel without sufficient consideration
of the possible effects of mas;ive oil leakage near the

cost and with inadequate preventive measures to minimize

such dangers; that vast quantities of chemicals have routinely
been released into the biosphere with little or no timely
attention to their potential hazards; and so forth.

Writ large, the result is something of a dilemma: To
prohibit each proposed developmeq: until its benefits are
demonstrated to outweigh its sué}ected dangers would prove
éxtremely costly even if it were politically possible; but
to permit continued and proliferating uses until their dansers
are convincingly shown to outweigh their benefits is to
take some rather frightening chances with man's future.

The Water Rights staff and Commission suggested and approved
and simple and effective solution to this dilemma.

As we have noted, Appellants argue their wells will
be affected and that the head pressure will drop precipitously.
The staff recommendation was that the permit be approved for
a three well field and that an experimental 4-year program
be initiated for pumping. If the artesian head pressure
drops more than 20 fect during or over the four years, the
SLRWS pumping must stop and the system switcﬁ over entirely
to the Vermillion aquifer. 1In addition, moniLoring wells
will be constructed throughout the area to police the 20 foot
limitation.

. The 20 foot parameter was decided on after a survey of
the deep wells in the arca which revealed that almost all wells
would be more than adequately protected. No single entity
involved in this proceeding could possibly afford the testing
proposed by Appellant--not the State, the U.S. Geological Survey
or Respondent SLRWS. The net result then, is that the well

owners are protected, the State and Federval agencies receive

13
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invaluable research data, and particularly an indication of
how much water and recharge is available in the formation to
gulde future water rights decision-making, and SLRWS recelves
excellent quality wats::r at low cost from a dependable source
for its farmers. Apbellants suggest that the decision to
adopt the staff recommendation with slight modification was
arbitrary and cepricious, an abuse of discretion and clearly
erroneous (or ocassionally unsupported by substantial evidence).

As Mr. Hatch of the Water Rights Staff pointed out
in his Review of LincolnHCounty County, Recommendations,
Study Methods and a Suggested Dakota Formation Management
Proposal (December 8, 1978), the Appellant's hedgehog approach
would not only inexcusably waste large amounts of water,
the Commission still would be faced with the question of
how much head pressure decline would be allowed in South
Lincoln County. Respondent SLRWS respectfully suggests that
the staff recommendations adopted by the Commnission are the
only reasonable, safe and suitable manner in which the
estimates and calculations of the amount of unappropriated
water can be verifiéd.

A last matter on the subject of unappropriated
water should be dealt with briefly. On the basis of
an analysis of the anti-mining statute,
a particular construction of water law decisional hisiory,
and the most wrong-headed misincerpretation of hydrological
dynamics of the Dakota aquifer ever printed, the Appellant
concludes in its Brief, pp.19-20, that the Commission erred
in finding that unappropriated water exists with such audacity
that it literally takes one's breath away. First, Appéllant's
afgument disregards entirely the 1978 amendment, 5.D.C.L. 4€-6-3.1
and the second sentence therein. HNext, Appellant assumes
a hypothetical case, viz., that there is no recharge, and
deduces that theve is a fized amount of water in the acquifer.
Next, Appellant assumes that if there will ever ccme a time
when that water will run dry due to the absence of recharge

14
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or even the inadequacy of recharge, then there is no

unappropriated water available. Fait accompli, the

Commission was clearly in error.

The only problem with Appellant's reasoning is that
it is circular, and viciously so. If one assumes that
his assumptions are true, any deduction based on the
“true" assumpéions should also be true. In this case,
Aten, Barari and Hatch all indicated that the good water
quality in the formation was one of the indicia of recent
recharge. For that reason, and all others previously

stated, Appellant's argument should be disregarded.
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THE SLRWS 1S A FEASIBLE PROJECT WITH #4300-3
AND #4301-3

The Commission found as fact that the system,
inclﬁding the Davis alternative supply, is a feasible
project. (Findings of Ultimate Fact F.). Mr. Madden
testified extensively on‘the facts and figures involved
in the project design, including the modifications
and restrictions proposed by the Water Rights Staff,
and that testimony, particularly with respect to feasibility
was unrebutted by any testimony elicited by Appellant; N
Appellant did not prefent any argument on the subject in
its Brief, and it should therefore be deened waived and

unnecessary to discuss further.

IRV
THE SLRWS APPLICATION IS IN THE PUBLIC INTEREST.

Pervading any argument on the administration of
underground waters are terms like "the general welfare"
or the "public interest" or '"net benefit to society as a

wholz."

One hears it said, for example, that a cevrtain
project is contrary to "the public interest," or that
technological change should be made more responsive to
criteria reflecting '"the generai welfare," or that alternative
technologies should be selected according to which will
maximize the "net benefit to society." Such phrasés.

of course, have the merit of brevity and the appearance

of objectivity, but it is far from clear that they convey
any operationally useful meaning. Almost without exception,
certain projects will affect some people or interests
adversely and others beneficially, and there simply is

16
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no agreed-upon algebra by which one can neatly subtract
the.pains from the pleasures in order to arrive at a net
index of social desivability,

The major features of rthe public benefit to be
derived from this project were discussed at length in
the argument on whether or not unappropriated water was
available. Here we will simﬁly summarize the main points.
Appellants argue that the project is not in the public
interest because their wells‘will be affected, the
withdrawals are from a decliﬁing formation about which
little is known and they will be at the mercy of the
system oncé it is built.

In point of fact, under the permit which was granted,
several hundred points of diversion will be consolidated
into two well fields over which the Water Rights Commission
has control. At the present time there are over 300
individual wells withdrawing water including Appellants.
Once the system is in place, most of the wells will be
unnecessary, sco that the Commission will have made a significant
step forward in achieving management of the groundwater
basin. Secondly, the production wells and monitoring wells
will provide the first continuous and hard data on the
characteristics of the Dakota formation. With reliable
experimental information, the Commission or staff's decision
making will be that much better and scientific knowledge
will be increased. Over 1000 households will finally have
a dependable suurce of running water, which many lack at the
present time. (See Appendix II to this Brief).

The permit affords protection to the present well
owners and Appellants that is given to no one else in this
State, and the risk is assumed by SLRWS,

In reply, Appellants argue that because we do not
possess perfect knowledge at the present time, a handful
of persons should b-»permitted to withdraw the water as

17




they please, with the balance flowing through the formation
and out of the State. Mr. Barari and Aten estimated that
there was on the order of 300,000 acre feet of water under
the particular township using conservative figures. The
application requests 455 acre feet per year. Respondent
SLRWS respectfully suggests that the Commission correctly
perceived this project as being in the public interest,
and that the Appellant's position would result in the
squandering on a massive scale of a valuable natural resource
and a violation of the public trust therein.

On the basis of this, ana all other arguments, we
pray that this Court affirm the decision of the Water

Rights Commission.

DATED at Canton, this l4th day of June, 1979.

RESPECTFULLY SUBMITTED,

MYRABO & IRONS

By:
Eugene J. Irons
108 S. Broadway
Canton, South Dakota 57013
SAM W. MASTEN, P.C.
By:

Jeff Masten
110 S. Broadway
Canton, South Dakota 57013

Attorneys for Respondent
South Lincoln Rural
Water System

18
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ATTORNEY:
GENERay,”

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT MAR2321979
. 8§
COUNTY oF HUGHES ) SIXTH JUDICIAL CIRCUIT ) ;
w'r C:‘,f‘ti_
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IN THE MATTER OF SOUTH LINCOLN *

* MOTION TO
RURAL WATER SYSTEM APPLICATION *

* DISHISS APPEAL
FOR PERMIT NO. 4300-3 *

%
B T e e e e e e e e e e e e e e e A e e e e ek e e e

Comes now the Respondent, South Lincoln Rural Water
Systém, Inc., by and through its undersigned attorneys of
record, and moves the Court for its Order dismissing the
purported Appeal of the Appellant, Friends of the Dakota

Sandstone Aquifer, for the follcwing reasons:

I.
Failure toc make, file or serve an undertaking for

costs and damages required by Law.

IT.
Failure to serve Assignments of Error upon Respon-
dents as required by law, o
thus rendering said purported Appeal a nullity and inef-
fecﬂual for any purpese. This motion is based upon the

files and records herein, and upon the statutes of the

State of South Dakota relating to the taking of administra-

tive appeals.

st
Dated this g/""day off Mardh, 1979.

b ABO & TIRONS
=t lona
U\QM/— -

Eugent&?\ Ir¢n 7
108 So way

Canton, South Dakota 57013

bAH W. MASTEN, P.C.

C Doy PP2Toq

JetfAlas i
110 SouLh Broadway
Canton, South Dakota

Attorneys for Respondent, .South
Lincoln Rural Water System, Inc.



NOTICE OF MOT. d

To: APPELLANT, FRIENDS OF DAKOTA SANDSTONE AQUIFER

and ITS ATTORNEYS, DENNIS C. MCFARLAND and DAVID NFELSON;

THE SOUTH DAKOTA WATER RIGHTS COMMISSION and ITS ATTORNEY,

ASSTISTANT ATTORNEY GENERAL ROBERT TIMM and THE SOUTH DAKOTA

DEPARTMENT OF NATURAL RESOURCE DEVELOPMENT and ITS ATTORNEYS,

ASSISTANT ATTORNEY GENERAL JOHN SMITH and ATTORNEY GENERAL

MARK METERHENRY.

You and each of you will hereby take notice that

the above Motion to dismiss appeal of the above entitled

matter will be brought on for hearing before the Honorable

Robert Miller in the courtroom of the Hughes County Court-

house, Pierre, South Dakota on the 24th day of April,

1979,

at the hour of 10:00 a.m. or as soon thereafter as counsel

may be heard.

SAM .- MASTEN, P.C.

J as

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March )2/_J

-

1979, he sent a true copy of the foregoing Motion to Dis-

miss Appeal to

Dennis C. McFarland

Law Center

Suite 101 - 505 VWest 9th Street
Sioux Falls, South Dakota 57104

Robert Timm

Earth Resources Unit

Joe Foss Building

Pierre, South Dakota 57501

John J. Smith
Joe Foss Building
Pierre, South Dakota 575C1

Mark Meierhenry, Attorney General
Capitol Building - Pierre, Sb 57501

by first class United States mail.

Dated this _ggf;“ﬁay of March, 1979.
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COUNTY OF HUGHES ) SIXTH JUDICTIAL CIRCUIT

STATE OF SOUTH DAKOTA) I CTRCUIT COURT
)

IN THE MATTER OF SOUTH LINCOLN
RURAL WATER SYSTEM APPLICATION
FOR PERMIT NO. 4300-3.

CIV. 79-60

CERTIFICATION AND
TRANSMITTAL OF RECORD

I, John Hatch, am employed by the State of South Dakots as Chief
Engineer of the Water Rights Commission. I hereby certify that

to the best of my knowledge and belief, the materials enclosed in
the box bearing the title of this action are a complete and accur-
ate copy of the entire record of the Water Rights Conmission and
the Department of Natural Resource Development in the matter of
the application of the South Lincoln Rural Water System for Permit

lo. 4300-3. 1Included are the following:

1. Nine tape cassettes containing copies of all portions of Water
Rights Commission hearings pertaining to South Lincoln Rural Water
System's Application No. 4300-3: '
#1. October 6 and 7, 1977 hearing

#2, July 26 and 27, 1978 hearing
g

#4. September 13 and 14, 1978 hearing
#5. December 12, 1978 hearing

#6. " "

#7. " "

/3 F

#9. January 31 and February 1, 1979 hearing

2. All correspondence by Department of Hatural Resource personnel

concerning Application No. 4300-3.

3. Minutes of the five Water Rights Commission meetings at which
public h2arings or other preccedings on South Lincoln Rural Water
Systems Application Ne. 4300-3 were held -- October 6 and 7, 1977;
July 26 and 27, 1978; September 13 and 14, 1978; December 12, 1978,

and January 21 and February 1, 1979.




4, Copies of exhibits 1 through 12 received by the Commission at
its special meetings of December 12, 1978 on South Lincoln Rural
Water System's Application No. 4300-3:

#1. September 1, 1978 - Letter to John Hatech from John Madden;

]

#2. The results of the South Lincoln Rural Water System's
survey of potential customers;

" #3. Water quality comparison of the Worthing well field and
the Davis well field;

¢4 . Ground Water and Wells by the Johnson Division, UOP, Inc.;

#5. Compilation of data obtained from well samples;

#6. "Water Supply Study for Canton, South Dakota, July, 1957"
by the Omaha Drilling Company;

#7. "Problems of the Soft Water Supply of the Dakota Sandstone,

with Special Reference to the Conditions at Canton,
South Dakota'" by Oscar E. Minzer;

#8. "Artesian-Water Supply of the Dakota Formation, South-
eastern South Dakota' by C.F. Dysr and A.J. Goerhing;

#9. July 10, 1978 - Letter to Mrs. Wanda Sletton from the
Iowa Natural Resources Council;

#10. July 7, 1973 - Letter to Mrs. Wanda Sletton irom the
Institute of Agriculture and Natural Resources. the
University of Nebraska - Lincoln;

j#11. Calculations of water velocity;

#12. "Review of DGR Findings on the Dakota Aquifer Development -

South Lincoln County Rural Water Supply".
5. Application of South Lincoln and Lincoln County Rural Water
Systems for Permit Ho. 4135-3, including a project map, aquifer
pump test results, well log, and the following engineering reports:
"South Lincoln Rural Water System ~ Preliminary Engineering
Feasibility Study and Report'; "South Lincoln Rural Water System -
Final Engineering Feasibility Study and Report'; and "Lincoln
and South Lincoln County Rural Water Systems - Report of Ground-

water lnvestigations'; by John Madden, P.E.

6. Fee receipt for Application 4135-3.

7. Notice of the October 6, 1977, hearing on aApplication 41.35-3.,

8. Notice to Sotth Lincoln and Lincoln County Rural Water Systens

of the publication of notice of the October 6, 1977 public hearing.




9. Transmittal to publisher of notice of hearing on Application

4135-3.

10. Proof of publication of notice of October 6, 1977 hearing on

Application 4135-3,

11. Petition in opposition to proposed well sirtes.

12. Explanation of Friends of Dakota Sandstone Aquifer.

13. Yemo summarizing events tiarough October 6, 1977 public hearing.

14, Notice of deferral sent to South Lincoln and Lincoln County

Rural Water Systems.

15. Notice of reconsideraticn hearing on Application 4135-3

scheduled fov October 31, 1977.
16. October 31, 1977 letter to John Hatch from Duane Thomas
listing those opponents of Application 4135-3 who desired to

receive notice of future hearings.

17. March 10, 1978 report on South Lincoln and Lincoln County

Rural Water Systems.

18. Transmittal to publisher of notice of the July 26 and 27, 1978

hearing on Application 4300-3.
19. Notice of hearing on Application 4300-3, July 27, 1978.

20. Proof of first publication for July 27, 1978 hearing on

Application 4300-3.

21. Notice of South Lincoln Rural Water Svstem of ublication of
\ p

notice for July 217, 1978 hearing on Application £300-3,

22, Amended Application 4300-3 of fouth Lincoln Rural Uater System,

including map.




23. July 19, 1978 staff report on South Lincoln Rural Water

System application.

24, Notice to interested peorsons of July 27, 1978 hearing rn

Application 4135-3 and 4118-3.

25. Proof of second publication of notice for Julvy 27, 1978

hearing on Application 4300-3.

26. Certificate of mailing of September 6. 1978 notice of 'september

13, 1978 hearing on Applications 4300-3 and 4118-3.

27. Supplemental report on South Lincoln Rural Water System Appli-

cation 4300-3, September 10, 1978.
28. Motion to strike evidence from the record.

29. '"Review of Lincoln County Recommendations, Study HMethods, and

Suggested Dakota Formation Management Proposal,” December 8, 1978.

30. Applicants Proposed Decision, Findings of Fact and Conclusions

of Law, December 12, 1978.
31l. Contestants Proposed Findings of Fact and Conclusions of Law.

32. Applicants Proposed Decision, Findings of Fact and Conclusions

of Law, January 16, 1979,
33. Staff's Proposed Findings of Fact and Conclusions of Law.

L] » -
34. Return receipts - Final Decision and Findings of Fact and

Conclusions of Law.
35. PFindings of Fact and Conclusions of Law.
36. Final Decision; and

37. "Geology and Hydrology of the Dakota Formation in South

-4




;Dakota" by Robert A. Shoon, South Dakota Geological Survey.

7 hereby transmit this certified record to the Sixth Judicial

Circuit Court in and for the County of Hughes, South bakota.

Dated thié 27 thday of March, 1979.

Ol LR

John Hpcch
C(hiel Sngineer
Water Kights Commission

. . )
Subscribed -and sworn to before me thisggZZﬁday of jbzﬂfuﬁ44;, 1979.

(‘*Zfbc«i' ¢—vt. JA / )’«(jﬂ-@/g

/gbtdry Publlc ¢~/

My Commission Expires 3/ 7R3

(secal)
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CABALTAN D e ne

SAM W MASTEN, P C.
A FRCFUSBONAL CONPOuITI N
LAVYERS

SouTH Broavwar

Canton, Soutn DAKOTA 57013

Prone (805} 987 2821
SAM W MASTL %
JEFT MASTEN

June 14,

Mr. Dennis C. McFarland
Attorney at Law

Law Center

505 West Ninth Street
Sioux Falls, South Dakota

Mr. David R. ilelson
Attorney at Law

Suite 210

226 North Phillips Avenue
Sioux Falls, South Dakorta

57104

57102

Mr.

pTiCE

Jund

CF COUNSEL
MARY E MASTEN
2021 SECTAT AVENUE

G*a‘i"‘fa

-

SiAd

At

g 1919

RAFD CITY, HOUTH DARCTA 52700

PrONEBLS) 348-790)

1979

Mr. Mark V. Meierhenry

Attorney General

State Capitol Building
Pierre, South Dakota 57501

Robert Timm

Office of ‘the Attorney Gen
State Capitol Building
Pierre, South Dakota 5750
Mr. John Smith

Assistant Attorney General
Eavth Resources Unit

Joe Foss Building

Pierre, South Dakota 5750

re: In the Matter of the SLRWS, Permit No. 4300-3

Gentlemen:

Enclosed to each of you is a true and correct copy of the

Brief of Respondent South Lincoln Rural Water Systemn.
is deemed scrvice by mail upon you.

With best personal regards,

JIM: jm

This

Very truly jyours,

eral
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STATE OF 30UTH DAKOTA) I CLRCULT COURT
) S5 ’

COUHTY OF HUGHES ) SIXYH JUDLCIAL CLRCUTT

IN THE MATTER OF THE SOUTH )
LINCOLN RURAL WATLR SYSTEN )
APPLICATION FOR PERMIT ) NOTICE OF ENTRY
#4300~ 3. ) OF JUDGUENT

GIV. 79-60

T0: FRIEWDS COF THE DAKOTA SANDSTONE AQUIFER

PLEASE TAKE NOTICE that the Final Judgment. served hecewith
in tk~ above captioned action was entered by the Clerk of the

Hughes County Circuit Court on the //'””day of October, 1979.

, N
pated this '“’”‘duy of October, 1979
[ [

st \
MARK V. METERHENRY ®
ATTORNEY GENERAL ‘

; ) i

NOA ‘l/ // B ."/ ’I/'/

John J. Smich

Assistant Actoraey Ceneral
Earth Resources Unit

Room B-102, Anderson Building
Pierre, South Dhakota 57501
Telephone: (6053) 773-3805
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STATE OF SOUTH DAKOTA) TN CIRCULT COURY
) S8
COUNTY OF HUGHES ) SIXTH JUDTCIAL CTRCUTIT

1N THE DATTER OF THE SOUTH
LINCOLN RURAL WATER SYSTEH
APPLICATION FOR PRKMIY
#4300-3

GIv. 79-060

JUCGHOHT

This matter was brought on for hearing before the Circuit
Court, Sixth Judicial Circuit, the Honorable Robert A. Miller
presiding, at 3:00 p.m. on June 28, 1974, in the courctroom of
the Hughes County Courthouse, upon the Notice of Appeal of
February 28, 1979, of the Friends of the Dakota Sandstone
Aquifer from the Final Decision of the Watev Rights Commission
of February 3, 1979, granting Permit toxépprcpriato #4300-3 to
the South Lincoln Rural Nater_Systém and upon the!Assignments
of Error served May 16, 1979. Appellant Friéﬁds of»tho Dakota
Sandstone Aquiferappeared through its counsel, Dcnnis C. McFarland;
respondent South Lincola Rural Water Svstem appeared through its
counsel, Eugenc Irons and Jeff lasteu; and respondent Vater
Rights Commission and Deﬁanmeut of Natural Resource Development
appeared through its counsal, John J. Smith, Assistant Antorney
General. The parties submitted bricfs pursuant o this Court's
order of April 24, 1979. Having heard and considered the argu-
ments and briefs of counsel and the vhole record herein, and
having entered its Memorandum Decigicn herein on October 9, 1979,

the Court hereby

ORDERS that the Final Decision of the Water Rights Commission
of February 3, 1979, granting Permit to Appropriate #4300-3 to

the South Lincoln Rural Water System is affirmed in ail particulars.

“H
Dated this /77 day of 0ctober, 1979.

BY THE COURT:

'(é(:;T;? t?f ézZJZQQZLZQég_;__

The Tonsrable Robert A Miller
e Circuit Court Judge
g A
s, (o (G
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STATE OF SOUTH DAKOTA) I CILRCUIT COURT
) SS

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCULT

IN THE oATTER OF THE SoUTd
LINCOLi RURAL WATER SYSTEM
APPLICATION FOR PERMLT
#4300-2.

Ctv. 79-60

CERTLFTICATE
Or SERVICE

R N

The Undersigned hereby certifies that he served « copy
of the Wotice of Entry of Judgment and the Judgment of
October 17, 1979, in the above captioned action, on the date
below, by depositing a copy in the U.S. Mail, Firgst Class,
postage prepaid, at Pierre in an envelope addressed to
Dennis C. Mclarland, Law Center, SUitq.ég}'§505 W. 9th Street,
Sioux Falls, South Dakota 57104, atcofné& for Appéllant Friends
of the Dakota Sandstone Aquifer, which is ééid peraon's last

known address to the subscriber.

Dated this Jillfday of October, 1979.

!

\ / . /‘~ / . l/‘ («/(

John J. omith

Assistant' Attorney General
Earth Resources Unit

Room B-102, Anderson Building
Pierre, South Dakota 57501
Telepnhone: (605) 773-3805
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Infosmation pertaining to W,R. Application No, 4135-3

Application for South Lincoln County Rural Water Svstem
Petition in opposition to proposed well sites

July 19, 1978 notice of reconsideration

October 25, 1977 notice of reconsideration

Jan., 13 letter to Duane Thomas from Hatch

Oct. 31 letter & petition from Friends of Dakota Sandstone Aquifer
May 26 letter to Hatch from Jerry Seigel, East Dakota Con., SubL-District
March 10, 1978 Report on South Lincoln County RWS

Explanation of Friends of Dakota Sandstone Aquifer organization
sMarch 27 letter to Sletten from Hatch

March 17 letter to Hatch from Sletten

Summary of events from October 6, 1877 WRC meeting

Transmittal letter to Sletten for copies

Request of minutes tfrom Sletten

March 7 letter to Sletten from Gov. Kneip

Proof of publication

Map

Deferred action letter of October 1977

Sept 27 protest letter from Town of Worthing

Field pumping tests

Well drillers logs

Auzust 1977 application letter from John Madden

Lett=r to publisher

Notice of Intent tn Appropriate Vater

Reciept

Publication Notice

W. R. Application No. 4300-3

Application for Permit

Yell logs

Dec 12, 1977 letter to Swartout from Hatch

Jan 4, 1979 letter to McFarland from Neufelt

Dec 7, 1978 letter to Irons from Hatch

Cover letter for Commission's Findings of Fact & Conclusions sent to

Gubrud, Irons, Thomas, Timm, Fischer, McFarland — copy of return reciepts

Supplemental Report - Sept 10, 1978

Proof of Publication

List of people notified for reconsideration hearing of Sert 13, 1978
Motion to strike evidence from the record

Nov 28 letter to Hatch from Irons

Aug 1 letter to Sletten from Hatch

Sept 1 transmittal letter to Irons from Hatch

Aug 5 letter to Hatch from Irons

May 8 letter to Hatch from fletten

July 28 letter to Irons from Hatch

Julyv 28 letter to McFarland from Hatch

leport on South Lincoln County RWS application July 19, 1278
Deferral letter of July 28

Notice of Publication

Publication of Notice letter

Letter to Publisher

Notice of Intent to Appropriate water

Map




Minutes - October 6 & 7, 1977
pages 14 thru 23

Minutes - July 26 & 26, 1978
pages 32 thru 40

Minutes - September 13 & 14, 1978
pages 20 thru 25

Minutes - December 12, 1978

Review of Lincoln County Recommendation Study Methods & a Suggested
Dakota Formation Management Proposal - December 8, 1978 by Hatech

Exhibit #1 Sept 1, 1978 letter to Hatch from Madden
#2 South Lincoln Rural Water
#3 VWater Quality Comparison
#4 Groundwater & Wells published by Johnson Division (book)
. —"The Study & Interpretation of Chemical Characteristics
¢ ‘. of Natural Water by John G. Hem tt /“/>
¢ " ~ Report on Investigation No 71, "Artesian Conditions in
Southeastern SD"by Raymond C. Barkley
#5 Results of the samples tested
# The Water Supplies Study for Canton SD dated July 1957

#7 "Water Supply Paper # 597" - "Problems of the Soft-Water Supply |

of the Dakota Sandstone, with special Reference to the
Conditions at Canton SD" Pages 147 thru 170

#8 "Open File Report" dated July 1965 - "The Artesian Water Supply

of Dakota Formation, Southeastern SD,"

#9 Letter to Sletten from Iowa Natural Resource Cou-ncil dated
July 10, 1878

#10 Letier to Sletten from University of Nebraska - Lincoln at
Lincoln, Nebraska

#11 Calculations of water velocity

#12 Review of DGR Findings on Dakota Aquifer Development -
South Lincoln Co. RW Supply

Minutes ~ Janaury 31 & Tebruary 1, 1979
page 29

Proposed Findings of Facts and Conclusions of Law submitted by David
Nelson for the Friends of the Dakota Sandstome Aquifer

Proposed Findings of Facts and Conclusion of Law, Applicants Proposed
Decision, Proposed: Decision Findings of Fact and Conclusion sub-
mitted by Eugene Irons representing the South Lincoln Co. RWS

Findings of Fact and Conclusions of Law as accepted by the Commission and
prepared by the Commission staff :

Final Decision
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Booklets
Report of Groundwater Investigations prepared by Madden

Report of Investigations # 104, Geology & Hydrology of Dakota Formation
in SD by Rovert Schoon, SDGS

Preliminary Engineering Feasiblity Study & Report by DGR

Final Engineering Feasibility Study & Report by DGR

Cussette Recordings

Portions of Water Rights Commission meetings pertaining to South Lincoln
County RWS

Cassette #1 October 6 -7, 1977 meeting
#2  July 26 -~ 27, 1978 meeting
#3 " 1
#4 September 13 -14, 1978 meeting
#5 December 12, 1278 meeting
#6 " "
#7 " 1"
#8 14 1"

#9 January 31 & Feb 1, 1979 meeting




STATE OF SOUTH DAKOTA ) I CIRCUIT COURT

COUNTY CF HUGHES ;Ss SIXTH JUDICIAL CIRCUIT
RN RN R K B KRR W R R A R R R A A RN R kKR A A KA K
IN THE MATTER OF THE SOUTH LINCOLN g

RURAL WATER SYSTEM APPLICATION * CERTIFICATE OF SERVICE
FOR PERMIT NO, 4300-3 .

*
Ak AR kR R AR k&R A WK &k Kk kAR R K * sk ok kR

I, David R. Nelson, hereby certify that a true and correct
ccpy of the Assignments of Error in the above captioned matter
wias mailed to the foilowing:

Mr. Robert Timm
Earth Resources Uait

Joe Fogs Building
Plerre, South Dakota 5750

P

My, Johin Smith |
Jdoe Foss Building
Pierre, South Dhakota 57501

Mr, Mark V. Melerhenry
Atcorney General

State Capitol Building
vierre, South Dakota 57501

Mr. Jeff Masten

Attorney at Law

110 South Broadway

Canton, South Dakota 57013

Mr. Eugene J. lrons
Attornay at Law

108 South Broadway

Canton, South Dakota 570123

with postage thereon on this the 16th day of May, 1979.

DAVID R. NELSON

David R, Nelson

One of the attorneys for
Appellant

Suite 210

226 North Phillips Avenue

Sloux Falls, Soath Dakota 57102




STATE OF SOUTH DAKOTA ) I3 CIRCULT COURT
185
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

LS. TN TN BEK BEE BEE ZEN NN BEE BEE BEE NN BN ZEE SR B JNE BEE BT JNE BEK DR JER BN 2NE B I N 2N B R BN
L]
IN THE MATTER OF SOUTH LINCOLN *
*
FURAL WATER SYSTEM APPLICATION * ASGIGHMENTS OF EPROR
]
L]

FOR PERMIT NO. 4300-2
*
R H R AR AR R R R R KRR KA KRR R &N R AR R AR A A R A

The Friends of the Dakota Sandstone Aquifar, the opponent
and the appellant in the abhove entitled motter, hereby states and
allegaes that the South Dakota Water Rights Commission erred in
the following particularxs, the same being the Assignments of
Exrror upon which the opponent and appallant will rely upon in
its appeal to the Circult Court in and for the Sixth Judicial
Circuit of the State of South Dakota in the above entitlaed natter.

I.

The Cormission errad in adopting Finding of Fact I.A.5. in
that thera is no evidence in the record to support the finding
that the original pernit no. $301-3 was an alternate or a supple-
mantal source.

II.

The Commission erred in finding that treatment of wvater
taken from the gite of the original permit (Davis) would be
necessary for the reason that the raecord supports the finding
that troatment would not ba necessary.

IXT.

Tha Coumission erraed in failing to find that water taken
from the nite of the original pernit (Davia) meets standards
astablished by the Safe Drinking Water Act.

1v,

The Commission exred in failing to find that the applicant
proposed to treat the originel permit as the primary watex source
for %the South Lincoln County Rural Water Uyatemn.

V.
The Conmission erred in wdopting Finding I.A.6. in that

thaere is no avidence {n the record as to the capltal costs of

~
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devaloping tha original site (Davis) including the wells and the
accompanying distribution system.
VI,

The Commission erred in adopting Finding of Fact I.A.S6.
for the reason that there is no evidence in the record that funds
are available from the Farmer's Home Administration to develop
the original site (Davis) in addition to those in tha Worthing
area.

VII.

The Commission erred in adoptiag Finding I.B.l. for the
reagson that the record clearly reflects that the Sandstone bearing
bands are narrower than those described in Finding I.B.1.

VI1I,

The Commission erred in adopting Finding I.B.1. for the
reason that there is no evidence that the water bearing sandstone
in Lincoln County or in the immediate area of the production well
is comprizad of fine grain sand.

IX.

The Commigsion orred in adopting Finding I.R,2. that the
static water lavel in the systems production well area is 170
feaet becausa the evidence in the record indicates that the static
watar level in that area Ls in fact 165 feet.

e

The Commission erred in adopting Finding I.B.2. for the
reagson thaut che head pressure is lasa than 210 faet in several
arnas surrounding the production well,

X1.

The Commission erred in adopting Findinc I,B.2. in that
thare i{s no avidenco in the record to estab)ish t.:»t the decline
in the particular area of the production well i3 1/2 foot to
3/4 foot per year, but that rather the evidonce shovs more head

pressure decline in the area of the production well.
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XI1X.

The Commission erred in adopting Finding I.®.2. in that
the hydrology of the aquifer is considerably varied in the area
of the proposad production vell.

¥117.

The Commission urred in adopting Finding I.B.3. in that
there is no evidence in the record, nor does any pump data exiat,
to show that the porosity of the acuifer in the area of the
production well ie in fact 10 percent.

LIV,

Thae Commission erred in adopting Finding 1.8,4. in that
the fect of significantly hetter water quality in the area of the
proposed production wells indicates a different hydrology of this
area compared to the rest of the Dakota Sandstone Aquifer.

XV,

The Commission erred in finding that the ohaervation wells
were located at positions commancing at 65 feet from the production
wall because the evidence reflects that the closest ohaervation
well was iocated 40 feet from the production well.

X7

The Commiseion erred in ¥inding I.C.l. in that the avidaencea
ghows that the tests furnished data inadequate to support conclusions
made by the Rural Water System and the Vater Rights commission staff.

XVIX.

The Commnigsion erxed in £inding as a matter of fact 1.C. 3.
in that both the trarsmissibility and storage coefflclents are
predicated on accurate pump test data, which pump test data the
record roflects is a result/znaccurate and inadequate teating and
the hydrolegy cof a different area.

XVIII.
The Cormission exred in finding a1 a matter of fact I.C.3.

for the reason that the commission did not find that the production

wall was drilled in the plage where it had previously been shown
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that there was more water prasaent than in othar areas near the
test well.
X1X,

The Commission erred in failing to find as a matter of
fact that while drawdown dnes approximate a logarithmic function
of time, recharge function and/or the presence or abserce of
barriers to flow would tend to have an iwpact on the amount of
dravidown.

XX

The Cormission erred in failing to find as a matter of
fact that reasonable predictions and conclusions as to drawdown
are impossible due to the lack of knowledge of the hydrolegy of
the area adjacent to the production well and the scientific and
technical inadequacies of the pump tesat data.

XXI.

The Commission erred in failing to {ind that in the event
knowledgyae of the hydrology and geolbgy of the area were available
reasonable predictions and conclusions as to drawdown would be
posslble.

XXII.

The Commission erred in failing to find as a matter of
fact that the United States Geological Survey i3 planning a study
of the Dakota Sandstone Aguifer in the area of the production well,
and that the United States Geological Survey is another source of
funding for tests to precisely analyze the separate characterlstics
and interaction of the three layers of the Dakota foxmation in the
area of the production wall.

XKIIL.

The Commission erred in finding that the cost of the tests
referraed to in the precading Assignment of Error aro prohibitive
for the reason that there {s no evidence in the record to prove

what the cost of such test would bae.



XX1V.

The Commission erred in finding I.B.1l. as & matter of fact
in that there &8s no evidence in the record to show that the data
contained in saiq finding came from questionnaires all of which
may not have been returned,

XXV,

The Commission erred in finding I.E.l. as a matter of fact

in that there is no ovidewce in the record to supporce said finding,
XxVI.

The Commission erred in £ailing to find as a matter of fact:
that the pump tast conducted by tha Rural Water dystem and the
staff of the Water Rights Commission in August of 1977 did in fact
have a negatlve iwmpact on a nunber of area wells,

XXVI1x.

The Commission erred in falling to find as a matter of fact
that an approximate 2/3 or 66 percent increase in the amount of
water withdrawn from the three township area surrounding “he systen's
proposed well field ia in fact a sigaificant increase in the amount
of water taken from the araa,

" AVIXX.

The Commiusion erred as 4 matter of law in finding that

unappropriated wataer is available to the Rural Water Syutam,
XXIX,

The Commiasion erred in failing to £ind that there was no
evidence in the record to support the fact of recharge in the
area surrounding the production well.

Datad at Sioux Falls, South Dakota, thkis — . 41y of May,

1979,

DENNIS C, HCFAPLAND

Dennis C. NMeFarland

Attorney for Appellant

The Law Centar

505 West Hinth #ftreet

Sioux Falls, South pakota 57).04
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
s+ 85
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

* k Kk kK h A k %k & k %k * % k * k k * kx k k *x k k & * Kk & & * x * *

IN THE MATTER OF THE APPLICATION *
OF THE SOUTH LINCOLN COUNTY RURAL * ASSIGNMENT OF ERROR

WATER SYSTEM APPLICATICN 4300-3 *

* k k & & * %k Xk & %k k ¥ & * * k% Kk * k% kx A * X kX k Kk Kk k + * k K

The Friends oif the Dakota Sandstone Aquifer, Opponents and
Appellants herein, state that the South Dakota Water Rights
Commission erred in the following particular, the same being
one of the Assignments of Error upon which the Appellant
will rely upon in its appeal to the Circuit Court of Hughes

County in the above entitled matter:

-

I.

The Commission erred in that it abused its discretion
by making its decision to issue Permit 4300-3 prior to hearing

all of the evidence at the December 12, 1978 hearing.

DATED at Sioux Falls, Scuth Dakota, this 1.8th day of

May, 1979,

David R. Nelson

226 North Phillips Avenue
Sioux Falls, South Dakota
57102
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

Ak Kk Kk h R N A A Kk Kk k A % Kk k k Kk A A Kk Kk k Kk kK Kk K Kk k k K Kk *
IN THE MATTER OF THE APPLICATION *

OF THE SOUTH LINCOLN COUNTY RURAL* CERTIFICATE OF SERVICE
WATER SYSTEM APPLICATION 4300-3 *

*********t***ﬁk*t*#******k*******

pavid R. Nelson, one of the attorneys for the Friends of tae
Dakota Sandstone Aquifer, hereby certifies that he served a true
and correct copy of the Assignment of Error dated May 18, 1979,
by mailing first class, postage prepaid, copies thereof to the

following attorneys at their respective addresses:

Jeff Mesten, Esquire Eugene Irons, Esquire

110 South Broadway 108 South Broadway

Canton, S«uth Dakota 57103 Canton, South Dakota 57103
John Smith, Esquire Robert Timm, Esquire

Joe Foss Building Joe Foss PBuilding

Pigrre, South Dakota 57501 Pierre, South Dakota 57501

Mark V. Meierhenry, Esquire
Office of the Attorney Genceral
State Capitol

Pierre, South Dakota 57501

on the 18th day of May, 1979.

David R. Nelson

226 North Phillips Avenue
Sioux Falls, South Dakota
57102



on the 31st day of May, 1979. 44{%?
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: 85
COUNTY OF HUGHES ) S1XTH JUDICIAL CIRCUILIT

********t**i******ﬁﬁﬁ*k*kt*******i
*

IN THE MATTER OF THE SOUTH LINCOLN*
RURAL WATER SYSTEM WATER SYSTEM *
WATER RIGHT APPLICATION *
* CERTIFICATE OF SERVICE

nNo. 4300-3 *

*

*

*it*ti***t*****ii i‘khk*iik'kit***i*

pavid R. Nelson, hereby certifies that he served a true
and correct copy of the Appellant's Brief dated May 31, 1979 by
mailing fiirst class, postage prepail, copies therceof to the fcllowing
attorneys at their respective addresses:

Jeff Masten, Equire
110 South Broadway
canton, South Dakota 57013

John Smith, Esquire
Joe Foss Building
pierre, South bakota 57501

Mark V. Meierhenry, Esquire
office of the Attorney General
State Capitol Building

pierre, South Dakota 57501

Eugene lrons, Esquire
108 South Broadway
Canton, South Dakota 57013

kobert Timm, Esquire
Jne Foss Building
Pierre, South Dakota 57501

/

Vs,

palid R?gﬁefson v )

one of the Attorneys for Appellant
Suite 210

226 North Phillips Avenue

gioux Falls, South pakota 57102

e e i . =
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STATE 0¥ SOUTH DAKOTA )
: S8

COUNTY OF MINNEHAHA ) SIXTH JUDICIAL

"k A K A K kX h A Kk Kk A Kk Kk Kk X KR & * k Kk kX X k k X

IN THE MATTER OF THE SOUTH LINCOLN
RURAI, WATER SYSTEM APFLICATION
FOR PERMIT NO. 4300-3.

* *» ¥ % * ¥ ¥

A K x k k kK Kk X k k & K kX A A & r X x X % k kK kx * & k %

STATEMENT OF FACTS

LIC

IN CIRCUIT COURT

CIRCUIT

x * %k &

APPELLANT'S BRIEF

k kK k &

The South Lincoln Rural Water System applied for Permit

No. 4300-3 for 2.0 cubic feet per second (898 gallons per
llm/

Vg ‘with the annual w1thdrawal to be 11m1ted to 45 5 acre feet

R 'g

minute),

Hearings

were held on thL appllcatlon by the South Dakota Water Rights ‘

Commission in Spearfish, South Dakota, on October 6, 1977
“ .

s :
; and on ‘r

July 27, 1978, at Sioux Falls, South bhakota; and on September l3;ﬂ\

1978, in Mitchell, South Dakota; and on December 12, 1978,

Sioux Falls, South Dakota. At the July 27, 1978, meeting
Commission granted the Rural Water System its Permit No.
to a"oroprlate water from the Vermillion aquifer near Dav
Dakota, for the sume Rural Water System.

At each of the hearinys preceding December 12, 19
Commission deferred action on the application, the Commis

of the belief that inadequate data existed for them to ma

in
, the
4301-3

g_,_\»

is, South

78, the

sion being

ke a

determination as to whether unappropriated water was present. At

the December 12, 1978, meeting the peranit was granted with those

restrictions which are attached to the final decision of

the South

Dakota Water Rigyhts Commission, which decision is dated February 3,

1979.

The granting of the permit has been resisted by a
South Lincoln County deep-well ownaers, the Friends of the
Sandstone Aquifer, hercinafter referred to as the appella

opponents. The proponent. of the project is the South Lin

group of
Dakota
nts or

coln Rural

.

3‘»

: f“f.\"_

- ‘o('.

Water System, hereinafter referred to as the proponent or respondent.

Appellants served and filed their Notice of Appeal on

February 28, 1979. The matteor came on for hearinu respondent's

(‘,fﬁ
b:‘,((} .
AW
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Motion to bismiss and appellant.'s Moticn to Compel the Production
of Transcripts on April 24, 1979, at 10:00 o'clock A.M. before the
Honorable Robert Miller in the Courtroom of the Hughes County
Courthouse. Judge Miller's Order of April __ , 1979, denied the
Motion to Dismiss the appeal and also den/ed appellant's Motion to
Compel the Production of a Transcript, ercablished a briefing

schedule, and set a date for oral argument.

ARGUMENT
l()- h:'{:l- ,x‘-" o -‘.~‘{“ LIER Y 2EAN 15: TR SO { g’l. r— -'. LN
fa ke e ff. o oo Y l"‘ ’H'-.‘: ol dne o
et }QQL.;“ SRR RO TS SRS A ATV o
‘ i THE WATER RIGITS COliTsSION ABUSFD IT'S DISCRETION
BY DEC.1DING TO ISSUE THE PERMIT
PRIOR TO HEARING ALL THE FVIDENCE
. . 1T,
SR FYR o N = UNAPPROPRIATED VWATER IS NOT AVAILABLE
.;.11,_“_‘ " ' LA Py PR LRI NP LN FOR THE PROJECT
~ ../d'; ~ \-.”,'{)) .:,;.«,’ N
/ "-V'-",r o ia'! [ (l.) N A A7y 1II.

THE CONCLUSION THAT UNAPPROPRIATED WATER IS
AVAILABLE IS BASED UPON UNRELIABLE DATA

Iv.
THE PROJECT WILL INTERFERE WITH EXISTING WELLS AND
THEREBY BE CONTRARY TO THE PUBLIC INTEREST

VQ
THE GROUND WATER IN THE DAKOTA SANDSTONE AQUIFER
IN THE AREA OF THE PROPOSED SYSTEM IS NOT SUBJECT
TO APPROPRIATIO!N
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THE WATER RIGHTS COMMISS%&N ABUSED I7's DISCRETION
BY DECIDING TO 1SSUE THE PERMIT
PRIOR TO HEARING ALL THE EVIDEMCE

It is the obligation of the South Cakota Water Rightsy
Commission to take the testimony and evidence of all interested
parties relative to applications for Water Rights Permits, 5.D.C.L.
1-26-16, 1-26-18, 46-5-20. 1¢ is upon the evidence presented at
that hearing that the Water Rights Commission or any administrative
agency is to make its decision,

In this particular case, Water Rights Permit Application
No. 4300-3, the Commission had humerous hearings and opportunities
to review evidence and observe the witnesses testifying both for the
Proponents of the project, the opponents, and the Wateir Riqhtu
Commission staff, After hearings across the State and spanning
Several months, the Water Rights Commission wasg asked to make a
final decision in July of 1978, At that time, it was the opinicn
of the Water Rights Commission that insufficient evidence had bsen
received and that the Commission was unwilling to decide on the
evidence which they had before them. July 25, 1978 minutes. As
a result, the Proponents and the staff were directed to gather addi-
tional evidenece and prepare additional studies which weuld demon-
strate whether or not there was unappropriated water available in
the area surrounding the production well, There was a conclusion
made, on the record, that the evidence was not sufficient in July
to substantiate a decision one way or the other. 1Ip fact, at the
July meeting Commissioner Varilek said, "The Geological Survey
pPeople may have some more information down the road, and we're
talking about building two systems to one water supply; we're
not sure that that system is going to bo adequate and 1 just can't ‘f\‘
feel that I can make a decision when they are not really sure
what they're going to do." Commissjoner Wagner added at the same

meeting, "I believe that we should have a better test well run

on the Dakota formation before I can make a firm committment, nyself,"

July 25, 1978, water Rights Commission meeting minutes.
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consequently, tie meeting was adjourned until some future

date. On Dhecember 12, 1978, the Commission reconvenad at which
time the permit was granted. However, it is important to note that
absolutely no new evidence was presented at the December 12, 1978,
meeting and no new studies were made. Sce paye 37 of the Water
Rights Commission gtaff December 12, 1978, minutes. Only different
individuals reviewing the same evidence was offered, and that came
only from Richard Aten, a Chicago based consultant.

My. Aten reviewed the same information reviewed by the
South Dakota Geological Survey. Assad Barrari of the Survey was
only able to say, pased upon that data, that more testing was required
before it could be determined that there was unappropriated water
available and whether any recharge occurs in the area. Page 101
of the December 12, 1978, Water Rights commission minutes.

Mr. Aten admitted no experience with ground water in South
Dakota or any portion of the Dakota Sandstone Aquifer, which formation
amounts to a great deal of Mr. Parrari's expertise.

And most important, at no time was Mr. Aten willing to say
tnat unappropriated Qater was either present in the area or available
to the system.

At the December 12, 1978, mee-ing, the Commission decidel to

AR

grant the permit on the basis of evidence that was decmed insufficient
in July to conclude that unappropriated water was available. Such
an about-face amounts to an abuse of discretion on the part of the
Water Rights Commission and indicates their failure to balance the
evidence carefully in order to ascertain whether there was in fact
substantial evidence to support the conclusion that the permit ought
tn issue. Even Commissioner varilek said at the pecember 12, 1978,
meeting that, "I am probably in no better position to make a judgment
than 1 was two years ago when 1 heard it for the first tima." Page
59 of the minutes of the pecember 12, 1978, Water Rights Commission
hearing.

This has undoubtedly been one of the most difficult appli-

cations for the Water Rights Commission to deal with, and it has



consuned a great deal of the Commission's time. That is probably
why Commissiorer Varilek indicated at the December 12, 1978, meeting
that the Commission had voted against the project so many times and
it has nonethcless failed to go away, that this time perhaps they
would try to vote for the permit and perhaps that would make the
problem go away. See the December 12, 1978, minutes. Again, Mr.
varilek's comment was made prior to the opponents in this case
preserting any evidence ugainst the project at all.

A cursory review of the December 12, 1978, minutes will
reveal that the Commissioners were prepared to vote and wanted to
vote at the close of the presentation made by the proponents of
the project and the Water Rights Commission staff. The Commissioners
were in fact anxious to leave prior to hearing any opposition evi-
dence. It was only after the staff attorney advised the Commissioners
that they had an absolute obligation to hear the testimony and evi-
dence of the opponents that they agreed to stay and do so. The
conclusion that the Commissioners paid something less than astute
attention to the evidence and testimony presented by the opponents
is an inviting one to make.

There are a number of examples in the December 12, 1978,
minutes compiled by the staff which indicate the attitude of the
Ccommissioners in terms of their willingness to consider all of the
evidence presented. For example, on page 20 of the staff's minutes
for that date Commissioner Varilek indicated that, " It appears to
me that if you want me here at this meeting, you better hurry up
and get it said, because at about 3:00 this jet is going to be
leaving." On page 57 of the same minutes when the opponents were
beginning their presentat’on, Commissioner Jensen asked opponents
counsel, "Are you about done Mr. Mcrariland?" On the next page,
page 58, Commissioner varilek sajd, "This is no court case today
and I refuse to accept it as a court case, When 1 was called here
today for a special meeting for the Water Rights Commission to give
these people opposed an opportunity to be heard, We have heard
from lawyers all afternoon and all morning. T think we have some

intecrested people outside that would like to say something., If
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they want to say something, fine. If not, 1 am ready to make a
motion and go home." Again on page 59, Commissioner Varilek states,
"I make this as a motion" prior to the opponents opportunity to
complete their presentation.

Comments su. > as these indicate that the Commissioners were
obviously very put out by the fact that they had been required to
listen to this testimony regarding this application for several
meetings covering a span of several hours cach time. While they
cannot be blamed for their impatience,it is nonatheless their
statutory duty to hear all of the evidence prior to making a decision;
and it is obvious that the Commissioners made their decision prior
to hearing the opening statement and the argument of opponents.

This fact is born out by the annexed Affidavit of Harold
Fischer, marked Exhibit A, which indicates that the Commissioners
had in fact made a decision during or prior to the lights failing
at the December 12, 1978, hearing, which was prior to the opponents
presenting their views, or even making an opening statement.

There is no question but that judicial review is appropriate
in circumstances such as these. The appellants in this case are
not asking the Court to supercede the discrotionary authority of
an administrative agency, but there is no question but that the
Court has a responsibility to ascertain whether decisions made by
administrative agencics are made as a result of Commissionrers having
abused their discretion.

"Phe review by the Court exercising judicial

functions only cannot cxtend beyond the questious

whether the Commission has acted within its

constitutional or statutory powers and whether

its order or determination is supported by subk-

stantial evidence and is reasonable and not

arbitrary." Application of Dakota Transportacion,
291, N.W. 589, 594 (1940).

The South Dakota Supreme Court has also hald an opportunity

to assess the role of the reviewing court in Dail v. South pakota

Real Estate Conmission, 5.0, , 257 N.W.2d 709 (1977},

In Dail, the Court held that,

"phe standard for review of an administrative
decision is established by S.D.C.L. 1-26-26, which
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states that the court shall not substitute its
judgment for that of the agency as to the weight
of the evidence on questions of fact; provided,
however, that the court nmay r-verse or modify the
agency's decision if it, inter alia, is affected
by error of law, or is unsupported by substantial
evidence on the whole record." Citations ommitted.

It is important to note that th» statute construed in
Dail, S.0.C.L. 1-26-36, has subsequently been amended to modify
the Court's scope of review. Where the reviewing court was
previously barred from substituting "its judgment for that of
the agency as to the weight of the evidence on questions of
fact", the new rule only requires that "The court shall give
great weight to the findings made and inferences drawn by an
agency on questions of fact."

The conclusion is inescapable that there nust be some
judgment exercised by the Court on review of a decision made by
an administrativc agency. The following language from 2 Am.Jur.
2d "Administrative Law", Section 260, Page 467, is instructive:

“However. the 'arbitrary or capricious' test also,

and chiefly, relates to whether a particular acticn

should hava been taken or as justified, such as the

reasonableness of the exercise of discretion in

reaching a determination, and whether the aqgency

action is without foundation in fact, especially

wheare there is no question of jurisdiction or

auchority of the agency.":

The fivst question is then whether the agency has exercised
its discretion recasonably, and that certainly reflects on the
Commissioners willingness to withhold making a decision prior to
hearing all of the cevidence and viewing all of the witnesses. 1In
addition, the Court should be allowed to review whether a decision
is reasonable in light of all of the evidence.

The following language from 2 Am.Jur. 2d "Administrative
Law", Section 62), Page 469, is appropriate:

"The 'substantial evidence' rule provides for a

review of rationality of a determination and is

a test of reasonableness and not of rightness of

agency findings of fact. It does not mean that

the reviewing Court will weigh the evidence or

substitute its judgment for the considered judg-

ment of the administrative tribunal. {t does mean,

however, that the Court will apply the only available

objective test to determine whether the administrative

tribunal did in truth exercise such censidered
judgment. and that it will insist upon such relevant
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evidence as & reasonable mind might accept as adequate
to support a conclusion.

The 'substantial ovidence' rule does not provide a
formula of precise content and does not avoid the

process of judgment _in 1ts apglfqgg}on." Emphasis supolied.

The appellants in this case are asking the Court to review
the evidence of fered in this case and make a determination as to
whether the evidence jg sufficient to support the decision; or
whether the Commission's determination that unappropriated water is
available to thc proponent and that granting the permit is in the
public interest is clearly erroneous in light of all the evidence.

Certainly, making a decision based upon evidence which six
months earlier was insufficient andd apnouncing that decision to
individuals at the pDecember 12, 1978, hearing prior to the neering of '
all the evidence and hearing all the witnesses fails to satis’y the

reasonable exercise cof discretion standard, and does not amount to

a decision supported by substantial evidence.
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UNAPPROPRIATED NA’f‘é;{ IS NOT AVAILABLE
FOR THE PROJECT

The Commission's decision that unappropriated water is
available is clearly erroneous in light of the evidence in the
record. While the proponents of the project went into great detail
to establisn that there were approximately 350,000 acre feet of water
helow the area of the proposed well field, that does not necessarily
mean that that amount of water is available ~nd unappropriated. On
page 108 of the Water Rights Comnission December 12, 1978, minutes,
the following exchangs occurred between Attorney Nelson and Assad
Barrari of the South Dakota Geological Survey, which reveals the
difference between the presence of water and its availability for
withdrawal:
Nelson Q: "Is there a difrerence between estimating the amount

of water in an aquifer and in estimating what percentage
of that water is extractable?"

Barrari A: "That is correct."

Nelson Q: "Does that vary with the geology of that particular
aquifer?"

Barrari A: "That is correct."

Nelson Q: "And do we know enough about the geology at the Dakota

Sandstone Aquifer to decide how much of that 350,000
acre feet can be extracted?"

Barrari A: "Not very reliable."

Nelson Q: "If, because of the geology of the formation, the 435
acre feet is all that you can take out of that formation,
then it would be a lot more significant a number wouldn't
ie?2"

Barrari A: "That is correct."

There is no question but that the aquifer in the area of
the propsed well field is declining. Schoon, in his report marked
as Exhibit 37, reports on page 29,

"Although local variations do occur, the preponderance
of data indicate the pressures in the Dakota Artesian
Systom are declining and perhaps within a few tens of
years there will be few flowing wells in the James
River lowlands. In view of this, it appears that it
would be wise to regulate the number of wells in any
given area. BRefore a new well can be drilled in an
area where an old one exists, the old well should be
plugued with cement., In view of our past blatant
disregard of conversation principles, w2 are fortunate
that the artesian system has not already been depleted."
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watgi is being taken out of the Dakota formatlon now. at o “ﬁ;
a rate of&f30 acre feet per year. The following is contained in
Exhibit 4-4, page 117, ". . . unless some recharge takes place
while the pump is stopped, the water level will not fully recover
to the original static level. Each timoe pumping is resumad the
drawdown starts from a new level slightly lower than that. which
prevailed at the start of the previous pumping period." It is
important to note from the pump test data and pages 6, 12, 17 and
,y 21 of Appendix 2 thereof that the wells had not totally recovered

st "l‘-‘(
L' P

-{?' after 30 hours of the Augu:. 1977 pump test. This has the effect

uf decreasing the static water level. Each time the numps are
turned on, if each well is not allowed to recover for a period in
excess of 30 hours, then the cumulative of foct will be to decrease
the static level in the well a@very time the pump is operated.

Even the proponents of the system admit that it is impossible
to ascertain whether the water below the area of the proposed pro-
duction well field is available for withdrawal. Mr. Curtis Gubbrud
stated on page 2 of the Water Rights Commission July minutes that,
"The Rural Water Sys tém is also asking for a second permit in another
well field, so if problems occur in the Dakota Aquifer, an alternate
source of water would be available." Mr. Madden stated on page 3 of
the same minutes that, "In the event that they do have problems in
operating the Dakota Wells, the Rural Water System could without delay,
use the alternate source of the same distribution source without
putting the system out of water." On page 13 of the same minutes,
Mr. Madden continued by stating that since the Dakota formation is
a complex geologic area, he felt that it was a good move on the part
of the system to have an alternate source, cven though it is not as
desirable as they may like.

There is no question but that the record reflects that there
is a great deal of concern as to whether unappropriated water is
available that will not have a negative impact on surrounding wells,

Even Mr. Madden says on page 41 of the December 12, 1978, minutes cf
I _.‘\'.'J
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the Water Rights Commission hearing, that the system should plan

to have an alternate source that they would be able to use.
Comnissioner Varilek said at the same meeting,on page 59 of the
mihutes, that "I am not sure from the testimony presented to me at
the several meetings that water is available or if it isn't available.
&é've been through the pump test, and vometimes it doesn't turn out
too favorable." Commissioner Walter added at the same meeting‘where
the permit was granted that, "Wéll, in the first place we are not
sure that they have enough water available, and in the second place
if there is that much water available, we have already approved that
emount from another source which was included in the motion. I would
just feel more comfortahle if they cut down to one cubic foot per

second on this permit."
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THE CONCLUSION THAT UNAPgiééklhTED WATER IS AVAILABLE
IS BASED UPON UNRELIABLE DATA

The Commission's conclusion that Unappropriated water was
pPresent was predicated mainly on testimony received from Richard
Aten and John Madden, both of whom made their conclusions based
almost exclusively on the bPump test data gathered ags a result of
the test conducteu in August of 1977, Mr. Aten said on page 44 of
the December 12, 1978, wWater Rights Commission minutes that, "It
Qas my understanding that I was going to make an independent
objective review of the work that they had done, pParticularly
directing the questions of the impacts on the proposed development
or. the water resources in general terms as a ground water resource;
and to look at the Supporting material, pParticularly the pumping tests
on which those pProjections were based. " It is interesting to note
from Mr. Aten's response tﬁat he wae not asked by either the Proponents
of the project or the Water Rights Commission staff about the avail-
ability of unappropriated water. Mr. Aten condlﬁded on page 48 of
the December 12, 1978, Water Rights Commission minutes that, "Any
knowledge on the Dakota was recently acquired."

Likewise, John Madden's testimgny was predicated almost
exclusively on the results of the ground water investigations that
were conducted by his firm on the basis of testing peiformed in the
area of the proposed well field in August of 1977, see page 30 of
the December 12, 1975; Water Rights Commission minutes,

All the conclusions reached by the Water Rinhts Commission
regarding the availability of water to supply this system and the
existing uses and the impact of the project on those existing uses
are predicated on the bump test data assembled as a result of the
August 1977 testing. ‘That testing was performed in an inadequate
and inaccurate fashion and it cannot Support the conclusions reached
by the proponents from that data assembled, The Commission's con-
clusion that unappropriated water is @vailable and that jits granting

of the permit is in tle Public interest are not supported by valid
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scientific data.

The pump test conducted in August of 1977 was inadequate
in a number of respects. Thereforc, th conclusions made therefrom are
inaccurate. In order for the pump test to give accurate results, the
rate of pumping must be maintained constantly. Page 83 of Exhibit 4-4
indicates that the best way to do that is to use a valve on the dis-
charge line of the pump, "Unnoticed changes in speed that result from
varying line voltage on electric motors or from variations in air
temperature, common humidity, or gasoline mixture on gasoline engincs
cause less fluctuation of the discharge when the pump is working
against the back pressure or head developed in the partially closed
valve. Trying to control the pumping rate by changing the pump speed
is not always satisfactory." However, Mr. Madden testified at the
December 12, 197., meeting on page 42 of the minutes that, "The
method of pumping, you use an oriface platc at the end of the
discharge pipe through the pump. fhe operator in charge of running
the pump would then requlate the speed of the motor running the pump
or the control valve on the discharge of the pump to maintain the
flow." On page 47 of the December 12, 1978, minutes to the Water
Rights Commission hearing, Mr. Aten indicated that if the pump test
data were not based on a continuous rate of pumping at 400 gallons
per minute, that would affect the calculations which he made after
reviewing the data.

It is also true that head pres<ure decline readings made
during the pump test make it difficult to conclude the impact the
proposed development would have on the head pressure in the area.
According to Assad Barrari on page 104 of the Water Rights Commission
December 12, 1978, meeting, "Even the data shows that you can't make
a conclusicn,"

The lenath of time the pumping actually occurred in August of
1977 also reflects on the validity of the data. Mr. Hatch says in
his December 6 report, which is included in Exhibit 2, that,

"Pumping for cach of the three aquifer tests should excéed‘?Z hours

'

and possibly extend {or several days to obtain the amount of

B .
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information which is believed necessary, although the 72-honr

pump test would permit certain aquiter prediction calculations to
be made . . . the staff has also conssdered pumping the existing
well for a 30-day period." 1In fact Agsad Barrari said on page 10
of the July minutes of the Water Rights Commission meeting, "One

of thé problems was distance and the other was time" referring to
the problems of the pump test data. On paje 51 of the Water Riéhts
Commission December 12, 1978, minutes, Mr. Aten indicated that a 72-
hour pump test is insufficient to tell what the total cone of
depression will Le.  Also, on December 1%, 1978, Mr, Barrari
testified on page 102 of the minutes of the VWater Rights Commission
meeting that in Bedrock Aquifer the longer you pump the bette, data
you get, and that 72 hours in the shallow aquifer is sufficient,
but that this is not a shallow well test.

An additional problem with the validity of the test hinges
on the location of the observatioﬁ well as well as their character-
istics. Mr. Hatch says in his December 6 report, in explaining why
the staff considered pumping for 30 days but didgkot do that, sdid
"We did not do this because we did not have safisfactory observation
wells to monitor all of the effects at the tichand because of the
waste of water." On page 5 of Exhibit 12 it is concluded, "Qith
present knowledye of the possible zone nature of the Dakota, one
would want observavion wélls completed in all zones or, for a
research-type test,\measure pumped well flow from each zone or to
isolate flow from one‘;one at a time" That was not the case here,
where there was a total‘of only three wells located within the
appropriate area, none of which were capable of closing off any of
the three water bearing veins. Mr. Barrari indicated at the December
12, 1958, Weter Richts Commission hearing on page 102 of the minutes
thét‘observatgon wells should be placed from 150 feet to one mile,
and also indicated that they should be placed in different directions.
In this case, there weré‘only three wells located in the recommended

area. Sce the pump test data.
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Mr. barrari indicated at the July meeting on page 10

of the Water Rights Commission minutes, "Based on the data that

was furnished to the survey, they could not make any scientific
conclusion. An aquifer pump test is conducted to determine aquifer
characteristicé. Those characteristics are used to determine what
is going to happan after pumping for 30 days, 90 days, or other
pumping periode. But with the information available, the long

term effects could not be determined." He also indicated at the
same meeting that the pump test as operated was inaccurate in terms

of the way it was recorded and in the way the conclusions were made,
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THE PROJECT WILL INTERFEég.NITH EXISTING WELLS AND
THEREBY BE CONTRARY TO THE PUBLIC INTEREST

The Water Rights Commission found as a matter of Ffact that
a diversion made of 2.0 cubic feet per second should not interfere
with reasonabie existing uses. See Finding II,D. The appellants
contend that it was clearly erroneous for the Commissioner:s to adopt
that Finding énd fail to adopt a Finding‘to the effect that the pump
test conducted by the Rural Water System and the staff of the Water
Rights Commission in August of 1977 did, in fact, have a negative
impact on a number of area wells, If, in fact, there was a signifi-
cant negative impact on area wells, then the Commission would have
had to address the question posed by S.D.C.L. 46-5-18 as to whether
the approval of the application would be "contrary to the public
interest". Presumzbly the Commissioners would have viewed the public
interest differently had they made a Finding that area wells would
be damaged by the withdrawal of water by the Rural Water System.

In failing to find that area wells were interfered with by
the July pump test, the Commission made a clearly erroneous decision.
The minutes of the October 1977 Watér;Rights Commission, on page 4,
indicate that Mr. Madden "noted that with ﬁhis type of formation,
with the low transmisivity and a low storage coefficient, pumping
these wells will heve some ef%ect considerable distance from the
pump wells, After one year of pumping at 150 gallons per minute,
there would start to be an effect 105,000 feet (almost 20 miles)
from the pumped wells.," Mr. Maddzn added at the same meeting, on
page 7 of the minutes, that "The con@lications of the Dakota Aquifer
with sand and shale layers, raises the question of what happens with
a production well if there is somebody finished in one of these
thin sand stringers some distance from the ﬁ@ral Water System wells.

.
If the system happens to screen it ard get an unusually large with-
drawal, there should be much more drawdown than was predicted from
that one stringer and'tpe individual well could be dried up. The
system might exceed théﬁrecharge ratz2 from that one stfinger if it

happens to be contiruous ard isolated in that area." When Attorney



\ s e L me. 26 M bt e s o 1§+ o—

-17~-

McFarland asked Mr., Aten at the December 12, 1978, minutes on page
56 wirether a drawdown of 2.0 cubic feet per second could draw the
water in the pr;duction well to a point where it would render other
wells in the area unusable, assuming first that the Dakota is a
declining formation and second that there is an inadequate recharge,
Mr. Aten responded that that was possibly correct.

At the December lw, 1978, Water Rights Commission meeting,

TR the minures reflect that Stanley Wievel owns a 530 foot deep vell
plv, 400

[ g

} ‘~»f*#?éadur1ng the pump test. Mr. Wievel reported that during the pump test,

g his well pumped cloudy and pumped visible sand suspended in the water.

quﬁx““z” See page 80 of the December 12, 1978, Water Rights Commission minutes.
J;f}}ﬁ;:iyur, Wievel also indicated that that‘problem Jdid not occur prior to
the pump test nor at any time after the pump test.

Eugene Fisher has a well located about one mile west of the
production well that is approximately 532 feet deep. He noticed
after the production well was turned off that ﬁhe pressure being
supplied by his well was significantly dihinished. See page 85 of
the Decemher 12, 1978, Water Rights Commission meeting minutes.

Lik;wise, Tim Griffin testifiea at the same hearing that
he has a well approximately 3 1/4 to 3 1/2 miles north and west of

; 4&&Fhe production well. During the time of the pump test, he took some
water that his well pumped, put is in a pop bottle, and after the

Jﬁhi

v.
sand had settled out there was abouf 2 inches of sand in the bottom
of the pop bottle. See page 90 of the December 12, 1978, Water
Rights Commission meeting minutes. Mr. Griffin also said that the
amount of water that came out of the pump was also significantly
diminished. These and other examwles of well problems were not

dealt with by the Commissioners and were in fact dismissed wlithout

comnent.

i

In each case where well problems were present duriné the
August 1977 pump test, the probiems were not noticed prior to the

test and were never noticed again subsequent to the test. The

. located approximately 5 miles north of the production well which was used

e



c
-18-

lecast in some way
1t

conclusion that the problems are associated at
est conducted in August of 1977 is inescapable.

the time of the August 1977 pump tast,

with the pump t
is important to note that at
g withdrawn was only 400 gallons per minute

the amount of water bein
uld seek to take 2.0 cubic feet of water per

while the permit wo
second.
granted only on the condition that

This second permit was
vent area wells are adversely affected and the Rural Water

' 4 - in the e
af cewslicwg
{,rul' A System acknowledges that they are responsible for the negative
[ .
lemﬁﬁeffect, then the system would close down the Worthing arca well
field and convert to the alternate source. It is illogical that
"alternate"

ore -t/.

they would take funding from Farmer's Home to develop the
ave

e on that additional financial obligation if

source at Davis and tak
they themselves were not relatively convinced that water would h

Thus, both the proponents of the

to be used from the Davis area.
express a great deal of hesitance, on
And even if the water is

system and the Commissioners
the record, that there in water available.
re is a great deal of hesitancy

available from the Worthing area, the
withdrawn without having a serious negative impact

that it can be

put the Findings do not reflect these concerns and
conse.—~

on area wells,
only conclude that area wells will not be interfered with.

e Commissioners never get to the question of whether this

quently, th
negative impact on area wells is in the public interest.
The Commission concluded that approximately 630 acre feet

r are withdrawn annually from the three township area surrounding
E, 2. /.u then

of wate
the system's proposed well field. €Eee Finding I,
des in the same Finding that an additional 455

the Commission conclu
acre feet annually should not be a significant addition to the
ye increase approximates

total withdrawals pr,scﬁtly made, when in fact tl

66 percent.
In light of all of the evidence in the record, the Finding
wrease of withdrawal frc™

nf the Conmission that the significant i1
proposed well field would not have a significant

the area of the
negative impact on arca wells is clearly erroneous in light of the

evidence found in the record.
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THE GROUNDWATER IN THE DAKOTA SANDSTONE AQUIFER
IN THE AREA OF THE PROPOSED SYSTEM IS NOT SUBJECT
TO APPROPRIATION

It is the appellant's contention in this case that there
is no unappropriated water Present in the area surrounding the
proposed production well and located in the Dakota Sandstone
Aquifer. Generally, when the term appropriation is used in water
law, it refers to either surface water or flowing underground
water. See for example the following language from 78 Am.Jur. 2nd,
"Waters" Section 163, Page 613:

"It may be stated as a general proposition that the

rules of law applying to the appropriation of surface

waters do not apply to waters perculating through the

earth without a defined and known channel, and that

such waters are not ordinarily subject to appropriation.

It has been held in this respect that underground waters

which are not tributary to any natural stream are not

subject to the doctrine of appropriation."

A review of the South Dakota Compiled Laws indicates that
the legislature intended to allow appropriation of ground water
only where there was a definite stream or a fixed amount and rate
of recharge. It was for that reason that the legislature included
a prohibition on the mining of water in 46-6-3.1. 1In other words,
the legislature intended to allow for the appropriation of ground
water by the specific language of 46-6-3 which requires any person
who desires to "appropriate any ground water" to give the Commission
notice of their intent to do so as well as fulfilling certain other
requirements.

The evidance is not contradicted in this case that the
source and rate of recha:rge to the Dakota Sandstone Aquifer and the
area surrounding the production well in South Lincoln County is not
known ari. is incapable of being known in the absence of further
study. Beyond that, the very fact of recharge has not been
established and in the event that there is no recharge, which
cannot be denied by the proponents or the Water Rights Commission

staff, then what the staff would do would appropriate water from

a finite source.
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Credence to the coaclugion that any recharge to the aquifer
is questionable is lent by the fact that the head pressure in the
area of the proposed project is declining. See Findinyg of Fact
I.B.2.

The doctrine of appropriation has to 4o with taking water
from a moving stream. If water continuzs to flow after the amount
of water granted in the appropriative permit is withdrawn, then
there is unappropriated water. If not all the water is taken, then
that water which is left is unappropriated water. Here we are
dealing with something completely different. Here we have a
finite supply which is being appropriated by a means which measures
the rate of withdrawal. For example, two cubic feet per second is
sought by Permit 4300-3. It is impossibie to know whether, in
the absence of any recharge data, when that water is taken at two
cubic feet per second for X number of days or months whether water
will remain to supply the other demands of the area. 1f, in fact,
there will ever come a tir: when that water will run dry due to
the absence of recharge or even the inadequacy of rechargé, then
there is no unappropriated water available. There is only approp-
riated and unused water available.

The Commission therefore erred in finding that unappropriated
water exists.

pated at Sioux Falls, South Dakota, this 31st day of May,
1979.
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Dennis C. McFarland

Attorney for Appellant

The Law ‘enter

505 West HNinth Street

Sioux Falls, South Dakota 57104

David R. Nelson .

Attorney for Appellan

Suite 210

226 lorth Phillips Avenue

Sioux Falls, South Dakota 57102
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:8S
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
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IN THE MAT.ER OF THE SOUTH
LINCOLN RURAL WATER SYSTEM
WATER RIGHT APPLICATION AFFIDAVIT

NO. 4300-3
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STATE OF SOUTH DAKOTA )

:8S
COUNTY OF MINNEHAHA )

Harold E. Fischer, being first duly sworn cn oath, deposes

and states that he is the Chairman of the Friends of the Dakota
Sandstone Aquifer and that he is a dcep well owner in Soﬂ;h Lincoln
County. That in his capacity as Chairman of the Friends ét the
Dakota Sandstone Aquifer and a well owner in Liﬁcoln County, ?
South Dakota, he was present at the December 12, 1978, meeting of ‘
the South Dakota Water Rights Commission held in Sioux Falls,
South Dakota. That he was present for the entire hearing, including
all recesses. That he is personally acquainted with Stanley
Jensen and Merwyn Walter and that he knows them to be members of

- the Bouth Dakota Water Rights Commission. That during an afternoon f
recess prior to the opponents and appellants presentiﬁé their
evidence and testimony relative to Water Right Application 4300-3,
that he was personally told by the within named Merwyn Walter and

#hl(.c, .-, Stanley Jensen that the Water Rights Commission intended to grant
RGN Ol .
w“,‘,,;fy,and issue a "experimental" to the Soutl: Lincoln County Rural Water

' R
‘ t Gt Y s

““*%éfﬁ&i“¢5ystem. ~That your Affiant was so informed prior to the opponents

~w~f c/fk*jpresentlng any evidence or any testimony.
J‘" Lm - ’ N
“d(‘bp- S vated at Sioux Falls, South Dakota, this 31st day of May, !
) Y Y

N ’;" f 1979' ‘
‘ Trtw ft"jii . . :"‘
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Harold E. Fischer

EXHIBIT A

Notary Publ .¢c = South Dakota
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STATE OF SOUTH DAKO”A% IN GIRCULT COURT
SS

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

IN THE MATTER OF THE SOUTH
LINCOLN RURAL WATER SYSTEM
APPLICATION FOR PLERMIT HO.
4300-3,

CIV. 79-60

BRIEF OF RESPONDE“TS DNRD
AND WATER RIGHTS COMMISSION

N N N

STATEMENT OF FACTS

On August 30, 1977, the Water Rights Cummission received the
original application in this matter. That Application No. 4135-3
for &4 c.f.s. from five 650 foot deep Dakota formation wells was
submitted by the South Lincoln Rural Water System (System),
Respondenc herein, jointly with the e#isting’Lincoln County Rural
Water System for a common water supply. A hearing was held on

that application on October 6, 1977, at the Holiday Tnn in
Spearfish. Because it had received protests from several exisging
Dakota formation domestic well owners in the area and from the

Town of Worthing, the commission deferred action pending an inves-
tigation By the commission staff. An amended Application No.
4300-3, the application at issue presently in this case, was re-
ceived July 10, 1978, from the System for 2 c¢.f.s. (898 g.p.m.)

of water from three 650 foot deep Daliota formation wells to be
spaced at least 2% miles apart aid to be located in Lincoln County,
South Dakota, approximately 5 miles south of the Town of Worthing.
At that time Applicatior No. 4301-3 was also submitted by the
System for 2 c.f.s. from three 70 foot deep wells in the Vermillion

acquifer southeast of Davis, South Dakota.

A hearing was held on Applications 4300-3 and 4301-3 on July 27,
1978, at the Ramada Inn in Sioux Falls. At that hearing the com-
mission approved Application UNo. 4301-3. The comnission voted to
defer action on Application No. 4300-3 until better testing could
be done on the Dakota formation in the area and adequate acquifer
information obtained. Application No. 4306—3 was btoﬁhht on again
for hearing before the commission on 6?????;5{??5???%?%) liitchell,

South Dakota. At that meeting the commission pgranted
i
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a motion by the System to strike the testimony of counsel forx
the IF.lends of the Dakota Sandstonc Acquifer, the Appellant
hereih, from the record. In response to a request by counsel for
the Appellant, the commission voted to continue the hearing to a
special hearing to be held on December 12, 1978, in Sioux Falls
to enable the Appellant to prepare its witnesses and present its

case. That Speciél hearing on Application Mo. 4300-3 was held as

scheduled on December 12, 1Y78, at the Ramada Inn in Sioux Falls.

On January 31, 1979, the commission made its Final Décision in-
cluding Finaings of Fact and Conclusions of Law, a copy of which
is attached hereto. The commission generally found that the
System is needed and is in the public interest, that the system
including the Davis alternative supply is a feasible project,
that there is sufficient unappropriitw] water available in the
Dakota formation in the area of the System's proposed well field
to supply 455 acre-feet annually, and that a maximum diversion
rate of 2 c.f.s. should not interfere with reasonable existing
uses. The permit as issued in the Final Decision is strictly

conditioned to provide protection to existing domestic uses.
GYJTLINE OF ARGUMENT

INTRODUCTION: SCOPE OF REVIEW

I.
THE WATER RIGHTS COMMISSION PROPERLY EXERCISED ITS DISCRETION IN
REACHING A DECISTON DESIGNED 10O PROTECT AND ACCOMODATE COMPETING
INTERESTS, AND THE PROCEDURE IT EMPLOYED WAS FAIR TO ALL PARTIES.

A. The proceedings of the commission and the Final Decision
itself clearly manifest a reasoned consideration of
conflicting and often complex technical evidence and an

attempt at accemodating adverse interests.

B. The record of an administrative hearing may not be sup-

——
plimented by a later affidavit, and appellant's pr{%fgg;;i
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affidavit is inadmissable as evidence in this case.

C. A substantibl showing of prejudpment is required to
nullify the decision of an administrative apgency on

the grounds that the hearing was unfair.

II.
THE COMMISSION'S FINDING THAT UNAPPROPRIATED WATER 1S AVAILABLE
IS NOT CLEARLY ERRONEOUS.

III,
THE COMMISSION'S FINDING, THAT THE DATA ON WHICH IT BASED ITS
FINDING THAT UNAPPROPRIATED WATER 1S5 AVAILABLE WAS SUFFICIENTLY
RELIABLE, 1S NOT CLEARLY ERROREOUS.

V.
THE COMMISSION'S FINDING THAT THE SYSTEM'S WELLS WILL NOT

UNREASONABLY INTERFERE WITH EXTISTING WELLS IS NOT CLEARLY ERRO-
NEOUS.

V.
PERCOLATING GROUN® WATER IN THE STATE OF SOUTH DAKOTA I3 SUBJECT
TO APPROPRIATION.

INTRODUCTION: SCOPE OF REVIEW

The only lepal issue explicitly raised by Appellant's Brief is

irs apparent contention in L. that the Water Rights Commission's
alleged prejudgment of the facts constitutes an abuse of dis-
cretion. The remainder of Appellant's Brief is devoted to attacking
the commission's findings of fact. TYor this reason, Respondents
DNRD and the Water Rights Commission will at the outset set forth
the principles which are to puide the court's review of the

evidence and the commigssion's exercise of discretion.

The applicable standards of review are set forth in SPDCL 1-26-36
which provides:

The court shall give great weipght to the findings made and
inferences drawn by an agency on questions of fact. The

-3
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court may affirm the decision of the agency or remand the

case for further proceedings. ‘The court may reverse cr modify
the decision if substantial rights of the apvellant have been
prejudiced because the administrative finding, inferences,
conclusion, or decisions are:

K % 0%

(5) Clearly erroneous in light of the entire evidence in
the record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

The intent of the statute seems to be that the findings of the
commission are to be judged against the cvidence using the clearly
erroneous standard, and that the actions and decisions of the

agency are to be reviewed by the arbitrary, capricious, or abuse

of discretion standard.

The clearly erroneous standard has been employed for many years
as the standard of review in appeals to the Supreme Court from

cases tried to the court. In Schutterle v. Schutterle, 260 N.W.2d.

341 (1977) at 347, the court defined the clearly erroneous standard

as follows:

The credibility of the witnesses and weight to be accorded
their testimony is for the trial court, and wve accept that
version'of the evidence including any reasonable inferences
therefrom which are favorable to the trial court's deter-
mination...The aquesticn for us on appeal is not whether we
would have made the same findings as the trial court did,’
but whether after reviewing the entire evideace we are left
with a definite and firm conviction that the trial court
was mistaken in making the challenged findings.

This accords with the mandate of SDCL 1-26-36 that the court give
great weight to the findins : made and the inferences dravm by

the agency on questions of fact.
Abuse of discretion will t . treated below in 1.

I.
THE WATER RIGHTS COMMISSIO! PROPERLY EXERCISED 1TS DISCRETION IN
REACHING A DECISION DESIGHED TO PROTECT AND ACCOMOUATE COMPETING

INTERESTS, AND THE PROCEDURE IT EMPLOYED WAS FALR TO ALL PARTIES.

A. The proceedings of the comuission and the final decision itself
clearly manifest a reasoned consideration of conflicting and
often complex evidence and an attempt at accomodating adverse
interests.

-
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Respondents DNRD and the Water Rights Commission agree with the
Appellant's asscrtion that the commission nust take the testimony
and evidence of all interested parties relative to applications
for water rights permits and must base its decisions upon the
evidence presented at such hearings. The Water Rights Commission
heard evidence and argument relevant to the System's application
for Permit No. 4300-3 on four separate occasions, consuming

some nineteen hours in all. At each of these four hearings the
commission permitted opponents of Application No. 4300-3 and

the earlier Application No. 4135-3 the opportunity to present
evidence and to argue against the granting of such permits. The
commission provided opponents of the Svstem's application ample

opportunity to he heard.

As the Appellant points out on page 3 of its Brief, the commission
was unwilling at the close of the July 27, 1978 hearing, on the
evidence before it to decide the merits of the application. On
page 4 of its Brief, the Appellant states that the hearing was
reconvened on December 12, 1978, that no new evidence was presented
at the December 12, 1978 hearing, and that the commission lecicded
to grant the permit on the basié of evidence that it deemned insuf-
ficient in July. The Appellant argues that the commission's
alleged change of heart is tantamount to an abuse of discretion

on its part.

Appellant's contention is faulty for two reasons. First, assuming
without admitting that Appellant's assertion that no new evidence
was received is true, its contention that a quasi-judicial body
after rehearing the same evidence on two subsequent occasions and
hearing argument relative to that evidence on the sane two sub-
sequent occasions, may not then decide to make a final decision

based on the totality of the evidence is perposterous.

Secondly, Appellant's assertioun that the commission 2eard no new
evidence is untrue. Interestingly, Appellant omits any mention of
the commission's hearing on Application Ho. 4300-3 held on

September 13, 1978. At that hearing new evidence was presented
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cencerning the average pumping time allowable unde. the staff
recommended limitation of 455 acre-feet per year. Mr. Hatch
presented evidence on water levels in wells near the City of
Worthing, City of Canton, and the System's production well.

Mr. Hatch presented evidence on the phase-in schedule of the
system's pumpinp, he presented evidence on his opinion of what
effect the System's pumping would have on existing wells in the
area, and he presented a set of qualifications that he felt would
adequately protect existing uses, At the December 12, 1978
hearing, additional evidence was presented by John Hatch concerning
measurements that the commission staff had taken on three new
observation wells near the production well and information compiled
from measurements on other wells in the area. Additionally,

Mr. Hatch submitted an even more involved staff proposal than the
one submitted at the September 13, 1978 hearing. The System pre-
sented the expert testimon; of Richard Aten, a Chicago based con-
sulting engineer. Althouéh'Mr. Aten's conclusions were based
primarily upon the same data relied upon by Mr. Madden and

Mr. Barari, his opinion ccnstituted new evidence in the case. The
Appellant's contention thgt;the opinion of a qualified expert on
acquifer test data, the iﬁterpretation of which is a complex and
highly technical endeavor. does not constitute new evidence is
simply untenable. In a case such as this involving the inter-
pretation of complex data, the commission must rely upon exnert
opinion, and to accept Apbellant's contention is to hold that there

is only one possip.c interpretation of any given set of technical

data. This cannot be lawv.

The significance that the Aponellant attaches to the failure ot
Assad Barari of the South Dakota Geological Survev and Richard
Aten,. the Svstem's consultant, to reach a conclusion that unap-
propriated water is available in the Dakota formation in the
proposed well field area is unjustified. Both men did in fact
testify that water was available. Neither man could testify

as to whether unappropriated water was available because such a

decision ig a lepal conclusion committed to the sound discretion

of the Water Rights Commission by SDCI 46-6-3.1L when an application
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involves a municipality, a non-profit rural water r~vstem, oT another
common distribution systen and the formation sought to be<§;;;;7is
lower than the Greenhorn formation as is the case here, Iﬂ‘such

a case, unlike the usual case facing the commission, average

annual recharge is not necessarily the limitinog facror in the
commission's determination of the availability of unappropriated

water. This point will be discussed further in I1. below.

By far the most convincing evidence of the commission's proper
exercise of discretion in this case is the Final Decision itself,
including the very strict conditions attached to it. Contrary
to the impression conveyed in Appellant's Brief, the comnission

did not simply throw up its hands in irritation and frustration

at the December 12, 1978 hearing and approve the System's appli-
cation outright. Rather, the record amply illustrates that
throughout the proceedings held on Application No. 4300-3, the
commission exhibited sincere concern for the rights of existing
domestic well owners in the area and its commitment to protect
those interests. The commission's decision does not give the
System carte blanche to rape one¢ of the precious natural resources
of this state. To the contrary, the decision manifests a difficult
accomodation of competing interests arrived at only after a pro-
longed and searching scrutiny of conflicting and often complex
evidence. In addition to limiting this Svstem to an ennual with-
drawal of 455 acre-feet, the commission's decision fixes an
acceptable decline in acquifer pressure in the Svstem's well area
to protect existing domescic well owners and sets forth a system

of staff monitoring tu assure compliance with those conditions.
Rather than arbitrvary and capricious action, the initial indegision
of the commission and the ultimate decision fashioned tq;§;;u§ge”
its doubts represents the exercise of administrative discretinu at

its best.

There is no doubt that Appellant's assertion that the commission
found Application No. 4300-3 to be a vexing and sometimes jrritating
case is true. The December 12, 1078 meeting was attended by

soveral hundred persons all of whom held strong opinions on the

-7-
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merits of the case. The atmosphere of the meeting was tense and
contentious. These factors no doubt affected the commissioners’
attitudes and prompted some of the expressions of impatience with
the progress of the hearing. The fact of the matter, however, is
that the commission sat through nine hours of testimony and argu-
ment both for and against the #pplication and rendered a proposed
decision only after hearing all of the testimony and argument
Presented. The commission rendered its final decision on January
31, 1979, some six weeks following the December 12 hearing. The
record as a whole simplv does not support Appellant's contention
that the Water Rights Commission abused its disecretion by deciding

the case prior to hearing all of the evidence,

B. The xecord of an administrative hearing may not be supplemented

by a' later affidavit, and Appellant's proferred affidavic is
inadmissable as evidence in this case.

The Appellant contends that the Water Rights Cormission made its
decision prior to hearing the Appellant's evidence at the December
12, 1978 hearing. To support this contention the Appellant has
attached an affidavit of Harold Fischer as LCxhibit A to its Brief,

In State ex rel. Iowa Emplovment Seec. Commission v. Iowa Merit

Emplovment Commission, 231 H.W.2d 854 (1975), the Iowa Supreme

Court entertained a similar contention thatn off-the-record srate-
ments made by one of the commissioners indicated a prejudgment of
the case. The Appellent supported its contention by an affidavit
similar to Mr. Fischer's. The court held in that case that the
record made before the administrative tribunal could not be
supplemented by later affidavits. We would urge the court to

adopt that holding of the Iowa court.

The South Dakota Administrative Procedures Act in SheL 1-26-135
sets forth the procedure to be followed in cases of alleged
irregularity in procedure before the agency. That section pro-
vides:

.. In cases of alleged irregularicies in nrocedure hefore

the agency, not shown in the record, proof thercon may be
taken in the courc,

-8-
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SDCL 19-4-2 sets forth the uses to which affidavics may bhe put
in actions and proceedings:
An affidavit may be used to verify a pleading, to prove
the service of a summons, notice, or other process in an
action, to obtain a provisional remedy, an examination of
a witness, a stay of proceedings, or upon a motion, and in
any other case permitted by law.
I: does not authorize the use of an affidavit to prove irregu-
larities in administrative procedure. Mr. Fischer's affidavic
is not evidence in this case and ought not he considered by the

court,

C. A substantial showing of prejudgment is required to nullify
the decision of an administrative agency on the =2rounds that
the hearing was unfair.

Prior to the conclusion of the System's case at the December 12,
1978 hearing, and before the Appellant had introduced auy evidence
in opposition to the applicatieon, Commissionar Varilek moved to
grant the System an experimental permit. 1In the colloquy that
followed, Commissioner Varilek'sg motion was withdrawn, and
Conmissioner Decker moved to approve the application subject to
stringent conditions. (December 12, 1978 Minutes, pp. 59-73.)
This motion was eventually passed at the conclusion of all the
evidence and ultimately was approved by the commission at its
January 21, 1979 meeting as the Final Decision of the commission.
During the commission's discussion on the framing of the motion,
the following exchange occurred between counsel for the Appellant
arnd the chair (December 12, 1978 Minutes, p. 67):

Mr. McFarland: .. .1 have a record to protect. Is the

chair going to take any more testimony?

Chairman Jensen: We are going to take it during the
discussion.

Mr. McFarland: 1s that coming up?
Chairman Jensen: 1¢ ill be after this,

Mr. HeFarland:  Does the commission intend to make a
decision prior to the time of discussion?

Hr. Richie: We are aoing to make a motion and a sccond

and then discuss it. That g the intent.

Hr. MeFarland: Will opponents of the application be allowed
the opportunity to testifv? 1 guess it
would be, depending on the motion, in
opposicion to the motion?

Chairman Jensen: Yos,

-9.
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This was followed by further discussion by the commissioners and
those in attendance concerning the precise wording of Mr. Decker's
motion, and then:

Chairman Jensen: We now open it up for discussion and
objections.

The Appellants then put on their case.

The Appellants contend that this procedure together with some
statements of Commissioner Varilek indicating impatience with the
progress of the hearing and the alleged statements made by
Commissioners Jensen and Walter show that the commission had

made its decision prior to hearing the evidence of Appellant,

and that Appellant was thereby denied a fair hearing., 1In Belsinper

v. District of Columbia, 295 F. Supp. 159, rev. on other grounds,

436 F.2d 214 (1969), the court enunciated what seems to be the
prevailing judicial attitude on agency preconceptirn of a case:

There must be an impartial tribunal. But o assume that any
tribunal approaches a cause ‘completely devoid of predilections
or initial reactions is unrealistic. To nullify a ruling
of a quasi-adjudicatory body on the basis of bias or pre-
judgment irequires.a substantial showing of a '"predetermined
purpose to reach:a predetermined end." . Sze also
State ex rel. Iowa Employment Sec. Commission v. Towa Merit
Employment Ccmmission, supra.; Converse v. Udall, 262 T.Supp.
535 Zl§665 affirmed 399‘¥.Zd 616, Cert. den. 89 S.Ct. 635,

393 U.S. 1025, 21 L.Ed. 569.

The Appellant's showing in this case does not rise to the level
required by these cases to nullify a decision. While it is true
that the commission was not sufficiently persuaded by Appellant's
evidence to either amend or deny Commissicner Dacker's motion at
the close of Appellant's case, it does not necessarily follow
that the commission did not consider it. It must also be borne
in mifie Ahat the commission had heard the substance of Appellant's
objecticns previously at its July 27, 1978 hearing (July 26 and
27, 1978 Minutes, pg. 36), althouph much of the evidence adduced
at that hearing was formally stricken from the record as the
testimony of Appellant's attorney. As noted above, however, the
commissioners’ comments relative to the various motions and the
evidence, througheut the course of this case, 1 ave indicated a
deeply felt concern with Appellant's rights, nnd its decision
clearl iemonstrates the commission's commitment to protect

Appellant's rights.

-10-
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In view of the commission's clear concern for the Appellant's
rights, Appellant's showing of prejudment is certainly not so
substantial as to justify a nullification of the comnigsion's
decision. However, should the court be of the opinion that the
commission's conduct of the hearing to some extent prejudiced
the Appellant's rights, it can adequately protect those rights

on appeal through its review of the evidence by adjusting the
deference it accords to the commission's findings and decision
in proportion to the shortcecuings it perceives in the commission's
procedure. That this is a commonly employed tool of judges is
recognized by Davis, Administrative Law of the 3eventies, §29.00,

pp. 653-654:

What matters is that federdl“judges genetally understand that
they may not properly substitute their judgment for administa-
tive judgment except on questions of law on which they are
the experts, that something like reasonableness, rational
basis, substantial evidence or clearly =rroneous guides what
they do on other questions, and that in most cases other
factors have:a much stronger influence than the words of
the formula that is suppose to’apply. Whatever the formulas,
good judges generally tread lightly when thev are impressed
with the care, conscientiousness, and balance of the adminis-
trators, but they penctrate more deeply, sometimes even
substituting judgment, when the administrative performance
seems to them to have Leen slovenly.
Respondents DNRD and the Water Rights Commission are conf{ident
that the court will conclude that under any standard of review,
the evidence in this case clearly supports the commission's
Findings and Conclusions and that the commission reached a
decision that is substantively fair and is the product of rea-

soned deliberation and just exercise of discretion.

II.
THE COMMISSION'S FINDING AND CONCLUSION THAT UNAPPROPRIATEDR WATER
IS AVAILABLE IS NOT CLEARLY ERROREOUS.

The commission's decision that unappropriated water is available
is supported by the evidence, and its decision to permit the
System to develop up to 455 acre-feet per year with strict coun-
ditions limiting pressure decline manifests a sound exercise of
the discretion vested in the commission by SDCL 46-6-3.1.
Appellant's argument to the contrary both fails to consider the

effect of SDCL 46-6-3.1 on the haLULe of the factual determination

-11-
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that the commission is called upon to make in a case such as this
and misinterprets the facts upon which the commission did in fact
base its decision. Although its contention ralses both a legal
issue and a factual issue, the Appellant fails completely to
recognize the legal significance hidden bencath its wooder use of
the term "unappropriated". Thus its critique of the commission's
weighing of the evidence is devoid of any legal standard against
which the sufficiency of the evidence can be measured. Further-
more, the Appellant misinterprets the evidence that i claims shows

the decision of the commission to be clearly crroneous,

Respondents DNRD and the Water Rights Commission will first address
the legal issue of what is meant by the term "unappropriated water"
in a case where the exceptions stated in SDCL 46-6-3.1 are applic-
able. This is necessary to determine the legal %tandard against

which the evidence adduced before the commission must be measured.

Before the commission may issue a permit to an applicant for either
ground water or surface water, the commission must find that
unappropriated water is avéilable for use by the applicant. SDCL
46-5-20 and 46-6-3. 1In considering the vast majority of applica-
tions to appropriate ground water, the cormission must measure the
intended appropriation against two standards - the one absolute,
the other depending on the factual circumstances of the particular
case. The commission is absolutely precluded by SDCL 46-6-3.1
from permitting water to be withdrawn annually from a ground water
source in excess of the "average estimated annual recharge cf
water" to the source. Additionally, the commission must determine
in all cases whether or not the particular diversion contemplated
will interfere in the legal sense with other wells using the same
source. The questions involved in the determination of potential
well interference concern the effect that the anticipated cone

-
. - N : ) N
of depression of the proposed well will have on existin; ‘adequate

1
wells in the vicinity of the ;roposcd well. The proble !is
principally one of spacing wells to insure that the water supply
from adequate wells as defined by EDCT. 46-6-6.1 and ARSD Chapter

52:01:04 is protected from interference by anv proposed well.

~12-
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It is undisputcd that the Dakota formation lu the System'@lprd;
duction well arvea is stratipraphically lower than the Greenhorn
formation. It is alse undisputed that the System is a nonprofit
water supply company as defined In SDCL 10-36A-1. Consequently,
the general rule that the availability of unappropriated water

is limited by the average estimated annual recharge tc the source
is inapplicable to this case under the exception found in SDiLl.
46-6-3.1. That section vests the commission with the diccretion
to permit certain uses t. appropriate water even though such

use will result in an actual reduction in the quantity of the
water present in the source. The exception basically allows

the commission to treat an acquifer under certain circumstances
as a non-rechargeable basin. The difficult question thus posed
is: What does the term 'available unapprooriated water" mean when
recharge to the acquifer is not determinative? In this ﬁérticular
case, the question is complicated by the fact that the head pres-

sure in the Dakota formation has been declining for wmany years.

The record in this case, and particularly the commission's Conclu-
sions of Law reveal the soiution that the commissior adopted to
solve this difficult broblem. The commission considered its duty
to maximize the.beneficial use of the state's water, SDCL 46-1-4;
it considered the fact that the Dakota formation in the System's
proposed well field is presently in a state of conginuing decline;
and as shown by conclusions of law 2. and 4., it considered the
elfects that tl. System's proposed diversion might have on the
existing uses in the area of the proposed wells. In short, the
commission balanced what the evidence showed to be the benefits

to be realized by the System's development and use of the water

against the risk of harm to existing uses.

Bevond the problem of protecting existing domestic uses in the
area from the auticipated cone of depression of the System's
proposed wells, the cormission adopted the position that the
availabilityv of unappropricted vater nust be perceived in terms

of an acceptable vate of decline over the next few years. For

a discussion of a similar approach in the case of a non-rechargeable

-13.
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basin, see: Mathers v. Texaco, Inc., 77 N.M. 239, 421 P.2d 771

(1966). Again the reasonableness of any increase in the rate of
decline to be caused by the Svstem's proposed use was measured

by balancing the potential benofit against the harm that such
increase might cause to persons prescently using the source. The
commission was deeply concerned with the security of existing wells
in the area, and its decision reflects these concerns through the
imposition of very strict conditions on the pernit: it limited

the System's annual diversion to 455 acre-Lfeet (this translates
into an average pumping rate of some 270 g.p.m., roughly 1/, the
rate the System had requested); it set a limit on pressure decline
of 20 feet over four years; it required that the System develop
and have on line an alternative snurce of water, namely éhe
System's Vermillion acquifer supply in the Davis area; it pro-
hibited interference with adequate existing wells; and it directed
the staff to carry out a monitoring program to assure that these

conditions were complied with.

The evidence supports the commission's decision. The {gg;)fer
test conducted by the Svstem, though perhaps not perfect, was
felt to be adequare for making general predictions by all of rhe
experts that testified before the commission. The a(ﬁ?ﬂfer test
indicated that at roughly one mile from the production well after
one year of pumping at a rate of 270 g.p.m. the drawdown would

be about 7 feet. Bucnﬁse most of the drawdown in the vicinity

of a well occurs during the initial phase of pumping, the rate

of drawdown at that point or any other point from the well would
decrease dramatically with each successive increment of time,

See Exhibit 4, Ground Water and Wells, p. 113 et seq. Tae com-

mission reasdnably concluded that such a drawdown would probably
not interfere with existing uses in the area. The evidence
further indicates that the Dakota formation in the production well
area is presencly declining at a rate of 1/2 to 3/4 feet per year,
it

(See "Review of Lincoln County Reconmendations, Study Methods and
a Suppested Dakota Formation Management Proposal® and supporting
data, v.4). Assuming without admitting that Appellant is correct

in its asuerticn on page 18 of its Brief that the Svatem's

-14-
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withdravals would increasec total withdrawals in the area by 667,
this would still result in an overall increase in the rate of
decline of only 1/4 feet per year at most. Since there was testi-
mony -that there is underflow through the area and possible discharge
from the formation in excess of the System's allowable 455 acre-
feet per year, the commission could ‘justifiably conclude that

the System's withdrawals would not result in measureable increase

in the rate of decline at all.

On page 10 of its Brief, Appellant exhibits a fundamental misunder-
standing of well recovery data. It confuses the concept of cone

of depression with overall rate of acquifer pressure decline. The
drawdown and recovery figures for a pumped well indicate the well
yield, that is, the amount of water which can be withdrawn from

a well per foot of drawdown in that well per day. It is simply

not possible to determine what effect any amount of pumping will
have on static water level, that is, the level in the well after
full recovery, through the mcasurement of the pumping well alone.
The System's acquifer test in fact indicated that although the
proposed vells could have a noticeable effect at some distance,

the impact would not be substantial. Nevertheless, the commission
included in its decision strict conditions to insure that existing
uses were protected. The commission soundly exercised its
discretion in resolving difficult issues involving the availability

of unappropriated water and its decision ought to stand.

I11.
THE COMMISSION'S FINDING THAT THE DATA ON WHICH IT BASED ITS
FINDING THAT UNAPPROPRIATED WATER IS AVAILABLE WAS SUFFICIENTLY
RELIABLE IS NOT CLEARLY ERRONEOQUS .

Appellant's contention thac the acquifer test conducted by the
System is valueless ig vithout merit. Without doubt the test
could have been conducted for a longer period of t.ne, and more
conclusive results might have been obtained. The System might
have used six, seven, ten, or one hundred observation wells

rather than the five that were used.  The commission did not base

-15-
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fte finding that the pump test provided adequate data oﬁifhe fact
that it was a perfect pump test. The commission did find that
the pump test provided data that was suificiently reliable to
support a decision with the strict drawdoun, pressure decline,
monitoring, and alternative source condirions that it did in

fact impose.

Mr. Richard Aten testified at page 45 of the December 12, 1978

minutes as follows:

Mr. Aten: ...The test procedure was more comprehensive than
I have run into in most other lecations where
sandstone, midwest sandstone gtquifers are con-
cerned. There are areas wher t could have been
improved. From hindsight there are several things
now that it would be nice to get 'the data to look
through. But in substance, I would say, the test
is adequate for the purpose at hand. There are
errors, minor errors in the analysis. It seems
that in my opinion that off set each other, so
I feel that they ended up with a transmisivity
value that is about right. Working with ground-
water work under the most controlled conditions
is a very inexact science.

In the same J@in the substance of what Appellant's counsel was

—
able to elicit from Assad Barari at the December 12 hearinp was
simply that the acquifer tests conducc:d by the system could have
produced more reliable data had more wmoney and time been consumed.
He did not state that the data derived from the test was invalid
(December 12, 1978 Minutes, pages 101-103}. Mr. Barari's statement,
"Even the data shows that vou can't make a conclusion," (December
12, 1978 Minutes, page 104) is quoted completely out of context
by the Appellant. Counsel for Appellant had referred Mr. Barari
to the results of geological survey observation wells contained
on page 4 of the "Review of Lincoln County Recommendacions, ete."
These figures refer to overall head pressure decline in the

acquifer and do not relate to the pump test data at all.

In summary, the cemmission's decision to accord the pump test
sufficient weipht to allow the system to procced with development
while recognizing its inherent limitations and thus providing the
safeguards of the attached conditions is indicative of a sound

exercise of discretion on the part of the commission,

-16~
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THE COMMISSION'S FINDING THAT THE SYSTEM'S WELLS WILL UOT UN-

REASONABLY INTERFERE WITH EXISTING WELLS IS NOT CLEARLY ERRONEOQUS.

The Appeliant contends that the commission clearly erved in finding
that the System's proposed diversion of 455 acre-feet per year
with a maximum diversion rate of 2 c¢.f.s. should not interfere
with reasonable existing uses. In support of this contention
Appellant points to the testimony of several individuals to the
effect that during the course of the System's acquifer test, their
wells experienced turbidity problems and in one case a pressure
reduction. Additionally, he points to testimony by John Madden,
engineer for the System, and Richard Aten, the System's witness,

to the effect that the System's pumping could adversely affect

wells in the area.

There is evidence to support the commission's finding, and the
evidence to the contrary does not so clearly prepouderate as to
invalidate that finding. It is true that Mr. Madden testified
that there would be an effect at almost 20 miles from a well
pumped at 150 gallons per minute. However, he did not state how
substantial that effect would be. The acquifer test indicates
that the effect would be negligible. (See South Lincoln Rural
Water System Feasibility Study.) lr. Madden gave more precise

drawdown figures at the December 12, 1978 hearing on page’ 30.

With the exception of lugene Fischer none of the witunesses who
testified that the pump test had affected their wells could
correlate the time when the turbidity problems occurred with

the time of the pump test.

At least two witnesses testified that it would be highly improbable
that the turbidity problems complained of by Appellant's witnesses
could have been caused by the System's acquifer test. The following
exchange occurred between counsel for the Appellant and Mr. Aten

(December 12, 1978 Minutes, pp. 56-57):
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oo <.

)

Mr. McFarland: 1 a well four miles away from the production
well pumped sand for the third time a day after
the purn test was completed, is it probable,
one mor : additional fact, and it has not pumped
sand since that time, would you say that it
is pr.oable that the pump test was a factor

in the causation of the sand being pumped in
that well?

Mr. Aten: I would say thar it is highly jmprobable.

Mr. McFarland: 1Is that because it would normally show up
sooner than that?

Mr. Aten: It is because there is so 1ittle effect at four
miles that I don't think it could cause anything
to happen.

Mr, McFarland: So 1ittle effect, do you mean there is no
cone of depression out that far?

Mr. Aten: There woulc be very, very little drawdown.

The following exchange occurred between counsel for the System

and Mr. Barari at page 110 of the December 12, 1978 minutes:

Mr. Masten: Going back to our simple 1ittle model there,
that !Mr. Nelson doesn't think too much of,
if you calculate the velocity of an ideal

fluid because it is an ideal fluid and you
compare tiie velocity in permeable medjum,
will the total velocity go up oOr dowm?

My, Barari: Your velocity I think, I would like to think
about that for a little bit.

Mr. Masten: Can the proposed project generate sufficient

velocity over an area like the Dakota Sandstone
Acquifer?

Mr, Barari: More particularly?
My, Masten: Yes, four miles away?
Mr. RBarari: That(&%%dfer characteristic and the pump test

that yod are talking, 1 don't think that is
very possible.

, TN
There is a distinction betwz2en influence on the é&gylfer in the
arca of an existing well and interference with that well in the

lepal sense. The Appellant fails to address this legal issue

at all.

For an existing method of diversion to be lepally proteccable,
that method of diversion must be reasonable in the sense that
it aast be sufficiently suited to the characteristics of the
source to enable the user tO obtain water at the same time that

other reasonable users are diverting water. Citv of Colorado

Springs V. pender, 366 P.2d 522 (1961). The commission attached
el e e i = e
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the following condition to the permit under 1V, of the Final
Decision:

LA
The rural water system wells approved under this permit will
be locuted near domestie wells and other yells which may
obtair, water from the same acquifer. The rural water system
under 'thig permit shall control its withdrawals, to protect
needed water supplies in adcquate domestic wells or in wells
having prior water rights.

Additionally, the decision provides that if observation well

measurement data indicates thar a 20 foot head pressure decline

will be reached within a four year period, the System must change
to a new source of water. The decision of the commission on this

point is supported by the evidence and represents a sound exercise

of administrative discretion.

v,

GROUND WATER IN THE STATE OF SOUTH DAKOTA IS SUBJECT TO APPROPRIATION.

Appellant's contention that water in tbe Dakota formation in the
System's proposed production well area is not subject to appropria-
tion is totally withour neritc.  SDCL 46-6-3 specifically provides

that "Any person desiring to appropriate ans ground water as
pprop any

defined in Section 46-1-6 shall give notice to the commission..."
SDCL 46-1-6(7) defines "ground water".

"Ground water", under the surface, whatever may be the
. ] . 3 3 . ' . * »
geologic reservoir in which it is standing or moving;. ..

The statutory scheme for appropriation of ground water was enacted
by the Session Laws of 1955, ch. 431, §1, and was specifically
upheld in a case involving percolating waters in Knight v. Grimes,

80 S.D. 517, 127 N.U.2d 708 (1964) .

F
Appellant also secems to be reasserting its contention that the
commission's finding that uappropriated water is available was

erroneous. The legal issue raised by this contention and the

effects of SDCL 46-H-3.1 have been dealt with in 11, above.

CONCLUSION

Throughout the course of the proceedings before the commission on

Application No, 4300-3, the comnission has exhibited its concern
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for alllparties concerned and its sincere commitment to protect
existing uses while attempting to gain the maximum benefit of the
state's waters for the people of this state. The mere fact that
during various hearings, one or more commissioners expressed
doubts about the advisability of granting a permit does not
indicate an abuse of discretion. The meetings of the Water Riphts
Commission are required to be public, SDCL 1-25-1. Unlike the
court, the Water Rights Commission does not have the luxury of
being able to deliberate privately. Its reasoning process must

be laid out for all the world to see, and it is the very existance
of reasoned deliberation that the courts usually look to in
determining whether an administrative agency has acted arbitrarily
or capriciously in rendering a decision. The decision of the
Water Rights Commission should not fail merely because the com-
missioners entertained doubts in the process of fashioning a
decision designed to protect against the source of those doubts.
The decision of the commission represents the sound exercise of
administrative discretion and is supported by the evidence, and
Respondents DNRD and the Water Rights Commission pray that the

court affirm its decision in all particulars.

pated this /.5 day of June, 1979.

MARK V. MEIERHENRY
ATTORNEY GENERAL

\ — 6/7 !\A%/\LJ

—_hn . Sq}
ASSlStanb Attorney General
Earth Resources Unit

Room B-100, Anderson Building
Pierre, South Dakota 57501
Telephone. 773-3805
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CERTIFICATE OF SERVICE

The Undersigned hereby cortifies that he served a copy
of the foregoing upon the persons herein designated, all on
the date below, by depositing a copy in the U.S. Mail, First
Class, postage prepaid, at Pierre i1 envelones address to:

Dennis C. McFarland
Attorney at Law

Jeff P. Hasten
Attorney at Law

505 W. 9th St., Suite 101

Sioux Falls, SD

pavid R. Nelson
Attorney at Law

110 S. Broadway
Canton, SD 57013

Eugene lrons
Attorney at Law

226 N. Phillips Ave.

108 S. Broadway
Sioux Falls, SD 57102

Canton, 8Dh 57013

which are said person's last known addresses to the subscriber.

Dated this /% day of Junme, 1979.

&%;‘L~.47 ?‘4£vzét/
John

J. phith v
Assistant Attorney General
Earth Resources Unit
Room B-100, Anderson Building
Pierre, South Dakota 57501
Telephone: 773-3805




FRIENDS OF DAKOTA SANDSTONE AQUIFER

'RECEIVED

AUGS 1979
t DEPT. .OF WATER &

Department of Natural Resource Development INATUR
Joe Fogs Building
Pierre, So. Dak. 57501

Dear Sirs:

Since your Department has recéntly been reorganized, we would
appreciate it if you would outline the present policy with
regard to applications submitted to you for water rights, if
in fact it differs from past policy.

Specifically, we are interested in whether the Wafer Rights

Co 'asion_uill_gggﬁgnue to have regularly scheduled meetings
<thrg£ghout the Siate’ and if applications for permits will

require advertisement for same as has been done in the past.
We would aiso be interested in your present policy regarding
changing diversion points on an existing permit,

Finally,'we would like to have the names of those who are or
will be serving this Department, particularly those appointed
on the Water Rights Commission.

Thank you for your assistance.

Sincerely, -
A\ / - o j )y (/ .
k_/f:)//':,(', ~ (; .g,-“»‘,:\ ( e NP

Mrs. Wanda Sletten
Secretarv-Treasurer

cc: Dennis MNcFarland

AL RESOURCES
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AP s?i?\\ Department of
Water & Natural Resources

Joe Foss Buillding Water Rights, Water Management Division
Pierre, South Dakota 67601 (605) 1733-3352

August 17, 1979

Mrs. Wanda Sletten, Secretary
Friends of Dakota Sandstone Aguifer
Route 2, Box 82

Bereford, SD 57004

Dear Mrs. Sletten:

Reference is made to your letter rega.rding procedures for water right
application. There is basically no charlge in the procedure, IE: submission

of tne application, advertising requirements and hearing before the Bourd
of Nater Management.

Board meetings will be held in Pierre unless it is deemned necéssary to
hold the hearings elsewhere.

The policy for changing diversion points has not changed.
Attached is a list of the Board mambers that have been appointed.
Should vou hdve Turther questions, feel free to contact this office.

Sincerely,

WARREN R, NEUFE1D
Secretary

o AR L Y T A T T &) Sl TR AV ALY 00 & 26 5wt v, T vt rwre—rar

WRK/bt
Inc.

Equal Opportunity Emplogen
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September 5, 1979

Mrs. Wandé Slétten;lsecretary
Friends of Dakota Sandstone Aquifer
Route 2, Box 82

"‘»'Beresford, South Dakota 57004

Dear Mrs., Sletten: ‘ i . .
Thank you for your'letter of August ‘2,'1979, concerning the pro-
cedure for application of a water right.. At the presentitime there
have been no basic changes in'the’procedure for.application of

a water right, © The procedure still requires'application, o
published legal notice and a hearing before the Board of Water
Management,® formerly the Water Rights Commission.: All hearings
will be held in Pierre unless deemed absolutely necessary to

hold them elsewhere. Also, there has been no change in the

policy for altering diversion points on an existing pernmit.
Attached you will find a list of the Boiard members you requested.
Please feel frec to contact this office if you have any more
questions.

i
Sincerely,

Warren R. Neufeld, Secretary
Dzrartment of Water § Natural Resources

WRN:vk:ms
Enc.
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Phone (625Y-773-3151
September 26, 1079

Mr, Lugzene Irons, Lsquire
108 South Broadway
Canton, South Dakotna 57013

RE: South Linceln Pural VWater Systen, Incornorated

Dear Gena,

This letter is to confirm our telephone conversation of Ausust 22, 107
I 1must apologize for net sendine this written confirmation earlicr. I
recognize the importance both financial and otherwise to the rural water
systom and the Friends of Dakota Sandstonc of settline this matter as
soon as nossible If T have any excuses a2t all it is sirnly that since
our conver<at10n on Auzust 22, T hiave been unable to snend mare than
three of four Jdays in ny offlce. T would ordinarily as% one of ry staff
members to draft a letter such as this, but since T wns the only one

that actually participatad in the '"lvnnone conversation, I felt that 7
should draft this letter rvself to ensure its accuracvy,

}

i
e

The folleowing is a 1list of peints we discussad verardine the South Datata
Geolosical Survey's narticipation In a settlensnt of this lawsuit.

1. Under SRCL 45-2-1 the Scuth NDakota Oa 010“1Cﬁ1 Survev has the
power to contract with nen-profit rural water supnly cervanics
or corporations orsanized and taxed nnder the prnviqion of
SDCL Chapter 17-306A, T am satisfiecd fhat there is sufficjeons
statutnry authority for the Geolopical Survey to nrovide sore
service in this matter so Jone as the cen tractunl oblinatinng
is solely vith the South Lincoln Pural ®ater Svster,

. The Gealogical Survey is willine to provide hvirnlooical opin-
ions on vhether a Jrawdown of the putentionctric head in any
particular vell is caused in vliole or on nart by South tircal,
Rural Vater Systen,

3. This Jdeterrination of the canse of a “ravdown in a narticular
well, however, nust be distinquished fror anv secondary effects
such as rurbldltv vhich may or wzy noet he caused by that draw-
down. T nust insist that the Giecalorical Survev reserve the
ricght to refuse its opinien an whethoer any swecific Jdrop in
water leovel in any particular vell is causing these secondary
impects,  In fact, ia alnost all situations the Geolosical




Bugene Iroas
Tasoe -
geptenber 20, 1979
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curvey will be unable to detevnine tha cause oy causes af
these secondary framacts., This is becauss ahserved phenomend
such as turbidity are ralated not only to the water level in
2 well, but alse to other factors such as ¢he fluctuation iv
that vatet leval, the copstraction of +ho unll and its main-
copance histery. AnY determnination conesriing the caise o1
relationship botveen the ¢ecline tnounter jovel in aay woll
and ohserves socomdary effects will have to he made hy another
andiantor ol the warties! ~hoonsinre. The adveTse offects
hossilily caused by a Jryeo in the water tovel of 2 well are
subject to too panv other factors that aye not within the
leolaricnl Burvey's gxpertisse oF coutrol,

nafove any vork by Gealngicel Jurvey fe to be done, all wolls
must be gurveved to establiish 9 JeTinite haseline Wistory, The

following tasks shiould be perforied with roparls to pacht well?

a. The pump satting atould be woaasurel,
. Tha munw capacity should be mensured,
¢. The static and nurping watey 1evols sheuld be roeasured,

4, Sanples should be taven for apnlvses of watey aquality.

1 reauest that a1l Geelepical Survey cxnensNs incuvred in pers
forming this servicn for the two sarties be reirbarsed by the
rural watcy systen. 1t is ncceptable Car the rural water gysten
to he roimbursed in turn by the Friends oi tho npkota Sandstone,
but hecanse of the statute Lited atove, fieolneical furvey con
contract only with the rurnl water systen.

necause of porsonnel and hul~eting rastricticons within this
departroent 211 wotar leveld rouitoring mst e Jons Ly Division
of Water Richts ccaff,  the Caglerical Sarvey is canable of
juterpratiny this -inta as outlinsd above, hut it Jacs not have
the tine or personnel to wmaingnin an obLservation vell data
PTOOTAN. This 1z n function that has higtorically bheeon nevs
forped hy wne Plvision of Watey pichts Stafi and i1l aantinue
to be so in the future.

I aasuned that atl parviod wil] be entering inte this arrance-
pent, in sood frith Lpd rhat elforts wiil ha nade by beth sides
Lo reasonnbly md peaceflly gertic any differences that iy
arise. If, houvaover, nmv Jdisnntes wonlld Jeceacritn into a

ehont ing miatch o7 auythine cloe of such unscerly watnire, T
vanld nrefer to fava the mattar gotticd in rourt rather than be
Jraun into the middle nf o jrreconcilelile situnrtinm. Yor this
raason the flentopicnl Survey rust reserve the ripht to withe
Jdyaw from this arrincenent any time it detervines d dispute has

gone boyuni any print of reasnanable reconcitiation,



Lurene Irons
Pase - 3 -
September 26, 1070

3. Hdecause tho use of water is an ongoing activity an?! the BRoar!
of Water Managerent may be ask to exercise its jurisdiction
over future digsputes, I fear that inforpatior nand data or
opinions offered in sood faith in order to accorndate the
parties at this time rav possibly he used in the {uture in
an attempt to discredit or imveach exvert testirony fron
employees of this dapartment, Tor this reason T request that
data, information and oninions peneroted as 2 result this
arranuenent not be nsed as evidence in any Miture nrecesdine
unless pernission is given in writing.,

T have discusscd 211 of these martters with the Coolocical Survey, ant I

o supported by the survey with rerard to all of these nravisions, The
survey is underatandably reluctant wo step into the niddle of this con-
troversy, and T can sympathize with that veluctance. All of ns in the
departrment, however, feel that no prorress will be nate in this sitoation
unless risks arve taken., Recogniziug that the South Linceln Rural ¥ater
Systenm and the Friends of the Dakota Sandstone are both acceptine sore
risk to their respective positions by nrenesinz this arrangement, 1 feed
the Departient of Vater and Hatural Resources as 1 reculatory and in-
vestivatory agoncy should be willine te travel at least an equal desrance,
I believe we have done this in our position sutline z2hove, and yild
appreciate receiving any comnents or alteraative suerestions veu mav have,
Hopineg te hear from you soon,

Sincerely,

s/

Harren R, Neufeld
Secretary

WRN:crh

cc:  BHennis McVorland
John liatch
Nuncan MeGreror
Bob Swartout

C v emstmS————.
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STATE OF $SOUTH DAKOTA) worad g IN CIRCUIT COURT
) sS
COUNTY OF HUGHES ) " SIXTH JUDICIAL CIRCUIT

*********'I:****'k**-*************‘k*kk

: *
IN THE MATTER OF SOUTH LINCOLN *
* .
RURAL WATER SYSTEM APPLICATION # MEMORANDUM DECISION
*
FOR PERMIT NO., 4300~3 *
: *

***‘k***'k***********:‘:*********:\-****

ACTION
This is an appeal from the decision of the South Dakota
Water Rights Commission (présently known as the South Nakota
Water Management Board) which granted water permit #4200-3 to
South Linceln Rural Water System, This Court affirms the

Commission's decision.

PARTIES

The parties to this action consist of appellants who

.

are known as "Friends of the Dakocta Sandstone Acquifer" and

-respondents which consist of the Water Rights Commission

(Commission) and applicant, South Lincoln Rural Water Systen.
Appellants are residents of the city of Worthing and surrounding
ranch and farm rcsiéents with>cxisting domestic wells, For pur-
poses of clarity, Friends of the Dako£a Sandstone Acquifer will
be referred to as Appellants. Respondents, &outh Lincoln Rural

Water System, will be referred to as SLIWS,

o e oy = kg v+




. FACTS
On August 30, 1977, SLRWS subnitted application #4135-3

(cubic feet per second) of water to be withdrawn
Hearing on that application

for 4 c.f.s.
from the Dakcta Sandstone Formation.

was held in Spearfish, South Dakota on August 6, 1977, at which
time, in responsc to protests from existing well owners from the

Worthing area, the Commission deferred action pending further

investigation by the staff.
the Commission received an amended

On July 10, 1978,
application #4300-3 (presently at issue) secking the appropriation

of 2 c.f.s. of water to be withdrawn through three wells in the
Dakota Formation approximately five miles south of‘Worthing. in
addition to SLRWS's amended application #4300-3, the Commission

. - .. e
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revelved epphduation

to be drawn from the Vermillion Acquifer as an alternate source.

On July 27, 1978, the Commission held hearings on both
At this hearing, the Commission approved

SLRWS's applications.
application #4301-3 but deferred action on the amended application
#4300~-3 until "better testing is done on the Dakota Formation

and adequate acquifer information is obtained."
Application #4300-3 was again before the Commission on

Septembes 13 and 14, 1978 but hearing thereon was continued until

December to allow appellants an opportunity to offer sworn testi-
mony from witnesses in opposition to the granting of the permit.
The record reflects that appellants obtained this continuance
after the Commission granted SLRWS's motion to strike appellants'’

counsel's testimony at the July meeting on grounds that he was not
but rather was acting counsel for appellants,

& sworn witness,

e,
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On December 12, 1978, the Coﬁmission hcla a special hearing
on the application in Sioux Falls which ultimately resulted in the
final decision now on appeal.. The Commnission, at that time
granted permit #4300-3 and attachéd certain conditions thereto.
These conditions'require that:

(1) SLRWS's annual withdrawal is "1imited to
455 acre feet and that the total with-
drawal is subject to review and adjust-
ment by the Water Rights Commission", and

(2) Proposed wells must be al least two and
one-half miles apart prior to any use
of water, and

(3) SLRWS must drill an observation well into
- the wpper layer of the Dakota Formation
about 200 feet away from each of the

three wells for monitoring pPurposes, and

(4) "Withdrawals will be restricted if the
acquifer head pressure declines 20 feet
AF dAemionated meanurine nainte durina a
tour year period . . ", and

(5) If the acquifer head pressure declines

' or if it appears that it will decline
more than 20 feet in four years time,
SLRWS would, upon order of the Commission,
be required to change to a new source of
water, and -

(6) No wells shall be located within 1300 feet
of existing Dakota Formation wells without
waiver by the owner, and

(7) SLRWS shall develop and place a line on
its alternate source of water from the
Davis ficld in the Vermillion acquifer so
that if pumping were stopped from the
Dakota Formation near Worthing, members
of the system would imnediately have water
available,

Appellants filed their Notice of hppeal with this Court

on March 1, 1979 and hearing thercon was held on June 28, 1979,
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ISSUES PRESENTED

The Appellant filed 29 Assignments of Error which are
here condensed to the following five issues.

(1) Whether the Commission approved permit
#4300-3 prior tc hearing all the evidence
and thereby abused its discretion? This
Court finds that the Commission dii not,

(2) Whether the Commission's decision is
clearly erroncous in light of the entire
evidence in the record by concluding
that unapporpriated water is available
for diversion from the Dakota Acqui fer?
This Court finds that the Commission's
decision is not clearly erroneous.

(3) Whether the Comnission's conclusion
that unappropriated water is available
is clearly erroneous in light of the
entire evidence in the record as being
based on unreliable data? This Court
finds that it is not.

(4) Whether the Commission's decision is
clearly erroncous in light of the entire
evidence in the record as being contrary
to public interest? This Court finds that
it is not.
(5) Whether the Commission's decision is
clearly erroneous in light of the entire
evidence in the record for granting
appropriation of ground water from the
Dakota Sandstone Acquifer? fThis Court
finds that it is not.
SCOPE CF REVIEW
SDCL 1--26-36 provides the governing scope of review for
appeals from administrative agency decisions. That section mandates
that this Court give great woight to the agency's findings of fact
and inferences therefrom. "The Ceurt, in reviewing the decision

may not reverse or modify the agency ruling unless substantial

rights have been prejudiced by any agency decision which is:
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(1) in violation of the constitution or statute; (2) in excess
of statutory authority of the agency; (3) méde upon unlawful
procedure; (4) effected by other error of law; (5) clearly
erroneous in light of the entire evidence in the record; or
(6) arbitrary and capricious, abuse of discretion or clearly
unwarranted exercise of discretion.

The clearly erroncous test of fevicwing an agency's
fact determinaticn requires that before this Court may reverse
or modify, it must determine "whether on the entire evidence

it is left with a definite and firm conviction that a mistake

has heen commi.tted". In re Estate of lichelsberger, (S5.D. 1970)
181 NW24 455,
DECISION

ABUBL L DLoURL 20N

The first issue to be resolved is whether the Commission
members had decided to issue the permit prior to hearing all the
evidence thereby abusing their discretion and rendering an
arbitrary and capricious decision.

The record reflects that at the July hearing, the Commission
felt that the August, 1977 testing of the Dakota Acquifexr was
inadequqte and that further tests and informatiocn were.neccssary
bcfore they could rernder a decision. Based on that determination,
the Commission defcrred action on the application. "Yhe record
further reflects that no new major testing was completed prior to
their ruling on the application at the December meeting.

nppellant contends ﬁhut since there was no new testing
prior to the December ruling on the application, the Commission's

"decision is an abuse of discretion. Appellant further points to
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the expert testimony of Assad Barraxri, which supports that the
hugust, 1977 ﬁest.data may not bhe adequate to draw conclusions
that unappropriated water is available for withdrawal,
Commission contends that it did not abuse its discretion.

In support thercof, the Commission points to the ninetecen hours
of heariﬁgs and argues that new evidence was submitted for the
Commission's consideration at the December meeting. The Commission
claims that the néw evidence consisted of testimony by John Hat.ch
(Watexr Rights staff engineer) as to the water lcvels of wélls
in the Worthing and Canton areas; a propbsal of qualifications
which the staff felt would allow the Commission to grant the
permit and yet protect existing well owners, and finally, expert
testimony by Richard Aten, a ground water specialist, who testified
TNET TG ULta LLWl vils Auyguesi, L5377 simge ool Wad Suffizicn:
to draw conclusions as to the availability of water for this
pexrmit.

" This Court does not find the Cgmmission's decision to
be an abuse of discretion merely because they changed their minds
about the adequacy of the August, 1977 pump test data. For this
Court to hold that the evidence at the December hearing could
not have reasonably influenced tﬁe Commission to reconsider the
pump test data, would certainly LQ a substitution of this Court's

judgment for that of the Commission. Schutterle v. Schutterle,

260 NW2d 341 (1977). Testimony by Aten that the test was
"comprchensive" and the data was sufficient to draw cogclusions,
could certainly warrant the Commission's reconsideration of the
data and its determination as to the adequacy of that data.

Roxt, Appellant points to comments made by Commissioner

=y
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varilek which suggest he was not interested in hearing opponent's

testimony and would rather vote and go'home.1 Appellants argue

that these comments py Varilek, and othexrs, support their contention

that the Commission had made its decision prior to heaxring
Appellants' ecvidence. additionally., appellants cffered at the
hearing before this Court, an affidavit by Harold E. FischeXr,
Chairman of the Friends of the pakota Sandstene ncquifer, which
states that he was told by Commissionexrs Jensen and Walter, priox
to Appellants putting on their evidence, that the Commission
intgnded to grant an "experimental" permit to SLRWS.

After having reviewed tbe minutes of the hearings and
tape recordings thercof, this Court is of the‘opihion that the
pppellants vere not denied theirx opportunity to be heard and the
Commission axt 1ot ke bus Qeuinlun e s bamernteew ALy of Lk
evidence.

The record reflects that Appellants' counscl's testimony
at the July mectigg was stricken by the commission upon motion
by SLRWS as being improper testimony by an attoyney representing
the opponents. See SDCL 1-26-19. Howevexr, the hearing was

continued until pecembexr so that appellants would have their

opportunity {o produce SwoIl testimony by witnesses other than

—— ~-_______.“—-————_,__,.—,_ﬂ__-—_._“__w-————_____,_“.~———*—

1Varilek comments: "We have heard from lawyers all after—
noon and all morning. I think we have some interested people out-
sidé that would like to say gomcthing. If they want to say some-
thing, fine. 1f not I'm ready Lo make o wmotion and go home."
pocembar 12, 1978 Water Rights Commission meeting, pg. 958, varilek;
ncould I ask a question while these legal minds decide what they
are going to ao . . 2" varilek at py. 32; "It appears to me that
if you want ne here at this mecting, you better hurry up and get

it said, because at about 3:00 rhis jet 15 going to be leaving.”
Varilek at pu. 57.

s e e e ——



their counsel. Sce Commission's minutes, Septoember 13, 1978,
pg. 25. The pecember minutes reflect that appellants were given
that opportunity. prior to the Commi ssion's vote on the motion
to grant che pexmit with conditions, aAppellants’ counsel stated
vwe rest". See pPecember meeting minutes, pg. 112, McFarland.

the recoxrd of the pDecember meeting further reflects that
appellants called witnesses, cross-cxamined witnesses produced
by SLRWS and had an oéportunity to argue against the granting of
the permit. This Court is therefore of the opinion that
Appellants were properly afforded an opportunity to be heard.

in regard ‘to appellants’ offered affidavit by Harold
Fischer, this Court does not conéidcr the same as admissible
evidence. Although SpCL 1-26-35 provides "proof . . . may be

o : ot .
Lahesh an wi oot oarhozo Thnode te allaged ivveonlaviiwy hafora

the Commission, this Court is not of the opinion that appellants’
affidavit was the appropriate form of proof. Sce SDCL 19-4-2.
Evéﬁ were this Court to have considered Appellant's affidavit,
the statement by the Commissioners that they intended to grant
an "experimcntal" permit does not alone meet Appellants’ sub-
srantial burden of proving the Comnmission had a "péedeterminud

purrose to reach a prcdetermined end". Belsinger V. pistrict of

gglumbin, 295 F,Supp. 159, 436 r2d 214 (1969); Stsre _eX rel. Icwa

Employnment cec. Commission v. Iowa Merit Employment Cormission, 231

nw2d 854 (Ia. 1975); Conversc v. Udall, 262 F.5upp. 583 (1969).

The record reflects that even though Commissioner varilek made a
motion to yrant an nexperimental® permit, that avenue of action

was rejected by the commission and they proceeded to hear

-Appcllants' evidence before ultimately voting to grant the permit

e e o 3 B v P
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with conditions{ Tﬁcre‘was considerable discussion on the record
by the Commissioners which confirms that they were struggling to
find an appropriate decision based on the facts before them. This
Court is therefore of vhe opinion that the entire evidence in the
record does not show that the Conmission had already decided the
jssue before Appellants presented their evidence.

This Court must pause to note that although 1xeview has
ravealed no irregularity by the Commission whiéh would amount to
ar abuse of discretion and ultimate reversal of its decision, the
actions of the Commission members and in'particular, Mr. Varilek,
are below the dignity of an administrative body of the Commission's
character. The comments by Varilek and on one ocbasion, Decker,
were certainly unnecessary irrespective of how tense the hearings

. - . —_ aa e . VAR e -t J A S =g
may iave leenan Th Lo iAo nylote el Uliaetats e ias —eess smaee oz oTnue

Commission members that invites the criticism they are so quick
to condemn. Certainly any administrative agency, just like any
court, commands that degree of respect which they offer to those

.

before them.

AVATLABILITY OF UNAP?ROPRIATED WATER

mhe key issue in this appeal is whether the Commission's
conclusion that unappropriated water is available is clearly
erroncous - in light of the entire evidence in the rccord.. Since
Appellant's axyument #3, as briefed, deals with the same issue
by alleging that the conclusion is based on unreliable data, this

Ccourt will deal with both issues 41 and #3 together.
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Appellants® major contention is that the record does not
support that there are 2 c.f.s. of water available for appropri-
ation from the Dakota Sandstone Acquifer. In support of this
contention, Appellants point to the expert testimony of Assad
Barrari which stated that, based on the data from the 1877 pump
test, the U.5. Geological Suvrvey could not make a scientific
conclusion. Appellants reason that even SLRWS does not know
whether unappropriated water is available bhecause they sought
an alternative source of water, naﬁely the 2 c¢.f.s. from the
Vermillion Acquifer. 2Appellants also contend that the Commission
‘could not pfoperly'have determined unappropriated water was
available where recharge of the Dakota Sandstone Acquifer is
unknown. This Court does not find the Commission's conclusions
Lo be cleanly SYrXoneous and 1S BOT LCZu with a Geriinilees ond
firm conviction that a mistake has been commivted.

There is no question but that the Commission must find that
ﬁnappropriated water is available before they grant a water permit.
SDCL 46-5-20. The findings of fact and conclusions of law reflect
that the Commission did so find, The general'rule is that the
Commission is precluded from granting a permit under which water
withdrawal exceeds the "average estimated annual recharge . . .",
See SDCL 46-6-3.1. Additionally, the Commission must also
determine whether the appropriation and diversion would interferc
with existing wells. However, an excéption to the general rﬁle
of recharge may be found in SDCL 46-6-3.1., That statute provides
that the Commission "may" approve applications for withdrawal-of
ground wacer from any ground water fornation "oldey than or

stratigraphicalily lowver than the Greenhorn formation" even though
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that withdrawal exceeds the annual rate of recharge, provided that,

the agplicant is a municipal system, a non-profit water supply
company, water user district, sanitary district or other common
distribution system,

“There is no questign that the Dakota Sandstone Acquifer
is lower than the Greenhorn. Neither ig there any dispute that
SLRWS is a non-profit water supply company under the provisions of
SDCI, 10-36A-1, This Court is therefore of the.opinicn that the
Commission need not have made a requisite determination regarding
the rate of annual recharge in this case. SDCL 46-6-3.1 vests the
Commission - with the authority to grant the permit in spite of
-actual reduction of water quantity. It wculd therefore seem

evident to this Court that the Commission need not concern itself

eod el Ll esimbcinmree Tovmdovn e
$ow mes Ml e e chevim g bt e .

Historically, the approach to defining unappropriated
water was through the concept of annual rate of recharge. Since
the Legislature has mandated thét’recharge is no longex a factor
in granting permits for appropriation of water from formations
.lower than the Greenhorn, the statute would only appear to require
that the Commission determine that water is available for
appropriation. ,

Both expert witnesses agree tﬂere is sufficient water in
the acquifer. Barrari's ﬁain concern is that he does not know how
much the withdrawal would lower the pressure in the acquifer. Aten
testified that he felt there was surplus water in the acquifer
and that it was flowing out of the county., Eince both experts
agree that the water is there, this Court finds the record w o

sufficient to support the Commission's conclusion that water was

available for appropriation.
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The ahsencclof a recharge factor does not, of course,
Inean the Coninission has carte blanche huthority or discretion
to grant applications that would draw down the acquifer, They
must still consider the "public interest" inp doing so and l.alance
that factor with the duty to protect against possible interfer-
ence with existing wells. See SDCL 46-1-2, 46-1-4,

The record shows that the Commission was very concerned
with both the possible interference to existing wells and the
rate of decline in the acqui fer. Certainly the provisions of
sShCL 46—6-3:1 and the facts of this case presented the Commission
with a difficult problem in granting a permit without their
‘having to be an annual recharge. The record réflécts that they
attempted to resolve the problem by Placing conditions on the
POIMIT WNITH wOULG usbure e saleiy ol Catnlany wetl ouwees ., Ly
requiring that SLRWS not pump more than 455 acre feet annually
(which is substantially less than they requsied); that the
pumplng is to be monitored by the staff so that if it draws down
.the acquifer pressure or appears that it will draw down the pressure
by twenty feet within four years, the Commission wil] immediately
revoke the permit and that SLRWE must develop their alternate
5ource of water under pérmit #4301-3 (Vermillion Acquifer), on
line, so that the system's customers would immediately have waterx
in the event this pPermit would later be revoked.

It is this Court'sy opinion tﬁat these conditions and the
record of tho hearings are illus trative of the fact that the
Commission did not abuge itg discretion in balancing all fnctbrs

concerned in granting the permit under spcr, 46-6-3.1.,
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In regard t6 Appellants' contention that the Commission's
decision is based on unreliable data, this Court notes that the
testimony is conflictiny in regard to the sufficiency of the
1977 pump test data.

_Expert testimony by Mr. Aten indicated that, in his
opinion, the test was more "comprehensive" than those he had
run on Sandstone acquifers in the midwest. Mr. Barrari, on the
other hand, stated thét more testing would be helpful in determining
whether unappropriated water was within the acquifer. Since thore
appears to be credible testimony on both sides, this Court will not
substitute its judgment for that'of the Commission's. The record
certainly reflects that the Comﬁission could have’feasonably found

that the data was sufficient enough to support that there was

* [T - 3 »
: .. St e e kR T L S S
WAL Lo d. AL Vel Vv hen  paas s, bl el i R R S

PUBLIC INTEREST

Appellant:s contend that the Commission's décision is
contrary to public interest and therefore clearly erroncous. In
support of this contention Appellant points to the testimony of
several Worthing residents which indicated that during the pump
test, their wells either pumped sand or *heir water flow was
reduced. Appellants reason that the Commission's‘ruliﬁg is
contrary to public interest where the existing wells are injured.

As discussed supra, the Conmission must indeed consider the
interference with existing wells. However, the record also refleots
that the experts testified that it was unlikely that the test
pumping would have affected wells as far away.as those complained

of by Appellants, Certainty this raises a question of credibility

of testimony on both sides, Again, even though this Court may not
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agree, it nay not sﬁbstitute its judgment for that of the
Commission,

It is evideat that the Commission chose to believe the
testimony of the experlts and in light of the conflinting testimony,
placed the conditions on the permit to assure that existing wellé
would ndt be injured. Certainly this type of approach is not an
abuse of discretion.

This Court therefore finds that the Coﬁmission's
decision is not contrary to public interest. The avenue they
chose in granting the permit allowed thé use of water to those in
need therecof and yet attempts to protect those existing well

owners by adding protective conditions.

DAKOTA SANDSTONE ACQUIYER WATER SUBJECT TO APPROPRIATION

Finally. Appellants contend that the Dakota Sandstnne
Acquifer is not the type of ground water subject to appropriation.
In support of that contentibn, Appellant cites general authority
that waters perculating through the earth "are not ordinariix subject
to appropriation". .

This Couri: is little influenced by Appellants' last
cdntention. SDCi, 46-6-3 guite clearly provides for the
appropriation of " any ground water" as defined by SDCL 46-1-6.
The definition of ground water provides that it is water "under

the surface, whatever may be the geologic reservoir in which

it is standing or moving; . . ,". [emphasis added)
In light of these statutes and the well known judicial

approval of ground water appropriation in Knight v. Grimes, 80

S.D. 517, 127 NW2d 708 (1964), this Court finds that the bhakota

Sandstone Acquifer is subject to appropriation.
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Accordingly, the Commission's decision ig affirmed,
Counsel for the commission ig directed to brepare and submit

an order in accordance with this me

morandum decision,
(#A\“H
Dated this ?_

day of October, 1979,

BY THE COURT:

1:%:€gzﬁu11ef<:; -

Presiding Circuit Judge

ATTEST: '

Clerk of Courts

(SEAL)
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SIRVS and FUDSA ahall retsin the Soutn onzetn Geolopical

survey (SDu3) to obtain the Tollowing teseilne {nTornation,

ag DG deens approprinte, regnrding the FUDSA wells

(deseribed on Rxhibit "A" attached hereto and incor-

porated herein by roforence), «nich wells shall be the

anly ores atiocded any protection uy thin :u;x‘ﬁ».:::u:ni;:

a. Slatic rond puncingg ootes Levals,

b, well 5iold cand gpeciiic cnpio iy,

0. wither annpleon -.-x‘)l‘lm",.i:!x aral el zm:?iy::i.ﬂ,
with eoilection ni analysis of the following
uhumicﬂi Gntu being done on a regular bhasia:
(1) ¢aleium (Ca)

(é) Frggnesiun (Mg)
A 1

(3) Tron (Fe) f . _
. R | ';3 - .
(4) Mangtno 30 ‘hn) ! ‘fn!,w‘

(5) Potal holidu' Thiy b,

1 Y \’ . ,““
Analysis of Lo al conduvtiv1ty nny be done on n
“-Ig\. 1. .
lesa 1rcquonb basis. - ¢

A

d.  Measurement of pump setting,
0. Blornge fucilfty' incription.
f. sea level elevantion,

blAaY wad Toby )4 rﬁly ench huave n representative procent,

,\., '\
ne x,h':-x\mwn"x.wlily. Ghan the above inforeation fo enllected

cond that o Tess than 24 hours nottce Lo SUDGA enlicrn

will Lo ¢iven prior to eollection of base line RIS AT

(BTN VERGION)

Gl shinll opay the fnitind J,,UOO GO of conb inciced
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- ¢
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ench pump test and at 24 hour intervals during the pump

o~

test., ‘Water numplea will nlso be taken from observation
valls an long ag uumpf%ng proceaure doen not interfere.
with the accuracy ot the water level measurementa,
gaaples will bb teven by SDG3 and they will nleo perforn
Lhe annlyasis of cne. IF there is pvuduchinn.unc of the
Dakotn Gandotone by L}w;, Sunplén w{]L be takoen ot
Frnqhuucy of not lusa than b'mdﬁthu during Lhn time of
conglruction and na UEGS deemn necessary for the purpose
of Liis azreemnent afber full prdduution hub cbmmcﬁcéd;
Frequency of rﬁiﬁre sampling will be no le 383 than B

annually. Water samples will be taken from nll wclln

1Nqup0'ulud by rulv:vnco in this ungreenment. AIh“the ovbht

: )' oLl
any watvv asamples dnalyned by thn DGS undes Lhia dU]Lﬁ—
i1y

nent show Lhtt botxl nolidu ﬁuvendncroxscd dnuhlb tho
normal variance on tn Sndividaﬂl woll Lag in, uainb‘ﬂll
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\
We would 1 ile to talkrover thls matte

vvn:u nce.
" iwe . do not fecl we should meet with th

ohhervise. IPlease advise.

[ NS
t ‘ LN

e lovare

1f this catinot be’ done before February 15,

ydix'ﬁ?fééii-‘
1980, .
you direct -

ﬁthh you at

em unless

- —
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HENO
March 12, 1980
T0: Warren R Heufcld, Secretary, DWIR , s
'\, /,I ‘,' "v ./:' / /) %
FrRONM: John Hatch, Chicf Enginear, Division of Vater Rights(#,—flfvﬁ - i

SUBJERT: \Vater Rights Comments on Letter from Gene frons Concerning SLRWS

It is our understanding that SLRWS & FODSA have reached an agreement.

We sheuld s:ay with our original position concerning the Geelogical Survey
participation,

[van though another party (not Geological Survey), yct to be agreed upon by :
SLRWS & FODSA may be cmployed to muasure area observation wells & FODSA member !
Jdomcstic wells in the area, Water Rights would still expect to monitor ohser-
vation wells in the arca on a reqular basis. Such ronitoring would be a part
of our observation well monitoring activicies with wore frequent monitoring if
necessary.
!
ve have installad an observation weli cquipped with a coentinuous recarder wnici
the US Genlugical Survey is responsible for. ! Tince the USGS kas wot been involvad
in this dispule other than to provide informatioa, thay are a neutral, but kiowu-
tedgeable parve.  The continnous vecorder weli will be used as a check to ascure
accuracy of the ather observation well neasureacnts in the arca.

T
We hove made arranuerents with the Szalogical Survey to provide casing for instal-
tation in sclected test hnles in the SLRUS well Field area during 1980 as part of
their werk in Lincoln County foir Sicux Falls. R L
Any agreciont botwcen SLRWS & FODSA can not be contrary to State VWater Lavws and
Rules,
T SLRWS Dakotva formation wells are shut off, we would be in a pesiticon of restricting
or shuting off pumping unde: area Water Permits junior to the SLRWS MWater Parmit.
At thic point such measures would include the toun of Worthing's deferred application
(if approved) and the Water hauler (Wiebel) located on edae of Morthing (unless a
vasted right can be established). The water hauler well is Illegal at this time.
We have delayed enforcement pending the cutcome of the SLuWS dispute. Any other
unouthorized wells in the area weuld also he shut off,

ya
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AGREEMENT

THIS AGREEMENT, entered into this 6th day cf July, 1979,
by and betwoen ORVILLE D. THOMAS and DUANE PHOMAS, hareinafter
referrced to as Mirst Partics, and SOUTH LTNCOLN RURAL WATER
SYSTEM, INC., a South Dakota non-profit corporaticen, hereinafter
referred to as Sccond Party; WITWESSETH:

In consideration of the mutual promisces of the parties
nercto, and the payments herein provided, it is agreed az follows:

1. That First Party, OPVILLE D. THOMAS is the owner cf the
property described as follows:

TRACYTS TWO (2) AND THREE (3) AND THE SOUTH 208 FEET
8% INCHES, OF 'THE EAST 208 FEET 8!; INCHES (EXCEPT
LOTS H-2 AND H-3 'THEREOF), OF THE SOUTHEAST QUARTER
(SE4%) OF SECTION THiRTY 7W0 (32), TOWNSHIP NINETY
EIGHT (98), RANGE FIFTY (50), LINCOLN COUNTY, SOUTH
DAKOTA,

'

2. That First Parties have been operating and intend to
continue operating a commercial water hauling service head-
quartered on said property which also contains an existing
well from which PFirst Parties obtain the water necessary

to the operation of their business.

3. ~That First Parties have received appropriatdve water
rights in connection’with said property by filing with the
Water Rights Commission of the South Dakota Department of
Natural Resouvrce Development an application Known as Orville
Thomas Application No. 4118-3, a permit having been issued
pursuant to said application on December 12,1978,

4, That Second Party is the owner of a production well
located on thoe following desaoriberd real property:

TRACT ONF (1), IN 'THE SOUTHEAST QUARTER (SEY) or
SECTION THIRTY TWO (32), TOWNSHIP NTINETY EIGHT
(98), RANGE FIFTY (50), LINCOLN COUNTY, SOUTH
DAKOTA.

5. ‘'That Sccond Partyhas received appropriative water cights
in connection with the development and use of sald production
well, the application having been filed with the Water Rights
Commission of the South Dakota Repartment of Natural Resource
Development and which application is known as South Lincoln
County Rural Water System Application No. 4300-3, a permit
having been issued pursuant to sajid application on December
12, 1978.

6. That, as a condition of the permit issued to Second

Party, no producticn well of Second party is to be located
within 1300 feet of an existing Dakota Sandstone aguifer

well unless a waiver is obtained froa the owner of such
existing well, and first parties hereby agree to execute

such a waiver, a copy of which is hereto attached for referonce,

7. That first parties claim to have incurred certain damage
as a result of actions of sccond party, although second party
disputes the cause and extent of any such damage, and first
parties agree to exccute a release of all claims in favor of
secend party, a copy of the said release being attached hereto
for reference.

8. As consideration for cxccution by first parties of the
above described waiver and release of all claims, second
party shall pay first parties the sum of $15,000.170 o be
paid as follows:
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(a) The sum of $5,000.00 to be paid at such time as this
agreement has been exccuted by both of the First partie .

(b) The sum of 310,000.00 to be paid when a contract for
the construction of the South Lincoln Rural Water System has
been awarded and funds for the construction of said project
have been received from the Parmers Home Administration.

9, In addition to the foregoing payments and subject to the
provisions set forth below, Second Party agrees to provide
First parties with water from the said production viell of
Sccond Party when requested to do so by First Parties and
subject to the following:

(a) The connection between Second Party's rystem and
First Partiés' storage facility shall be made at no cost
to First Parties, including the installation of Second
rarty's meter, cxcept that First Party shall hold Second
Party harmless from any,claims arising from the making of
such connection, and the entire installatinn shall be made
and used in accordance with the standards and rules then
in effect for Second Party's rural water ‘system, it being
further understood that the mecter and shut off valve of
Second Party will be installed ca the property of First
Parties and that Second Party shall have perpetual access
and an easement to said meter and shut off valve over and
across the property of tirst Parties.

{b) The quantity of water to be so delivered to First
Parties shall not exceed 20,000 gallons in any one calendar
day of 24 hours at a maximum delivery rate of 25 gallons
per minute,

(c) Such water so furnished to First Parties shall only

be supplied when and if all necessary permits have been
received by Second Party so as to allow the operation of
said production well, and then only if said well is in
production, even though it may be only one of the wells
producing water for the Rural Water System; Second Party
shall not be obligated to provide First Parties with water
if said production well is no longer being used by Second
Party.

(d) For the first five years after it becomes possible

for Second Party to provide water to First Parties pursuant
to this Agrecement, whether or not any water has been so
provided, First Parties shall pay Second Party for any water
which is provided at the rate of 75¢ per 1,000 gallons, and,
after expiration of such 5 year period, First Parties shall
pay Second PartLy for any water so provided at the wholesale
rate then being charged by Sccond Party. First Parties -
will not be subject to any minimum monthly charge, but will
only be charged for water actually provided to them. All
such charges shall be due upon the mailing of a monthly

statoement therefor by Sccond Party, and, if such charges
have not been paid in tull within sixty (60) days after the
mailing of such stotement, Sccond Party shall be authorized

to terminate this Agrecment by mailing a Notice of Termination
to either of First Parties, although such termination shall
not affect the Release of all Claims or the Waiver executed
by First Partics pursuant to this Agreement, which Release

and Waiver shall remain in full force and effect.,

10. That First Parties shall pay Second Party the sum of $60.00
which represcents 1/2 of the legal fees incurred by Second
Party in connection with the preparation of this ayrceement.

11. That this Agreement and the rights and obligations of

First Party pursuant to this Agreraemt shall run with and be
appurtenant to the real property--lescribed in paragraph one
above, it being further understood and agreed that First Parties
shall give Sccond Party written notice of any conveyance or
other alicenation of said property.

12, 'Phat this Agreement, tcgether with the rights and obliga-
tions of Second Pavrty thercunder may be assigned by Second




party, it being further understood and agreed that second
party shall give cither of firsl parties notice of any such
assignment.

13. That this Adreement constitutes the entire understanding
of the parties hereto and may not be amended or otherwise
mudified except by a written document executed by the parties
to this agreement.

IN WITNESS WHEREOF, the parties hereto have, for themselves,
their heirs, personal representatives, successors and assigns,
affixed their signatures to this Agreement the day and year first
written above.

FIRST PARTIES:

/7%2;.*1/ZZ<K: éxjéé)rtfiﬂf)

Orville D. Thomas

(‘l,) terng Z.f//( 2

Nuanc Thomas.

SECOND PARTY:
SOUTH LINCOLN RURAL WATER SYSTEM,
INC.

L _
BY: @L' LZZ.L«\ /g\-lwé/"ue‘Pw

President

,;(-,v,." ,\ b.\ k\'\“(l\_

STATE OF MENNESOFA )

(58

CouNTY OF Linealn )
. o Avquat — ——

On this the _~2 day of 3u§-,=1979, before malpr“-J: /Canmnq
the undersigned officer, spersonally appeared Orville D. Thomas,
known to me or satisfactorily proven to be the person whose name
is subscribed to the within instrument and acknowledged that he
executed the same for the purposes therein contained.

In Witness Whereof:;““*ﬁym

e :r/_‘ D PRI Y- AT
: ‘ N - - . K 4 1
My Commission Expircll iptan v tab i
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STATE OF SOUTH DAKOTA 0’8mﬂ“§;ﬁ/
oppsrt 8

(
COUNTY OF LINCOLN )

- Hgus? ——-
on this the > day of July, 1979, before meKﬁ:m; S Lol
the unders.igned officer, personally appeared Duane Thdmas, known
to be or satisfactorily proven to be the person whose name is
subscribed to the within instrument and acknowledged that he
executed the same for the purposcs therein contained.

1n Witness Whereof 1 hereunto sct my hand and official seal.
n

1 ). T\, e
%qd ‘“cm"‘l -!,5}':‘. - e
& ,;,,é Rt os [ oot mat sen

My Commission Expires::

3 ; 4\,.".'.'."';1‘ NI - rf
5’/)1"',“ /':/’ T {: ‘ =- ) ."“ Ry '?'I‘}oﬁdrY;ﬁﬁbll?
STATE OF SOUTH DAKOTA '{ AR TTININE a4
¢ } e : e ..l
COUNTY OF  LINCOLN )%"t‘:’-.'-"""-.‘
o T gt

On this the '3 day of du¥y, 1979, before meéélﬂy-JZ Ah/wndnr
the undersigned of ficcer, personally appeared(ﬁr{Lz G fpaadd. , WhO
acknowledged himself to bhe the President. of 3outh ..incoln Rural Water
System, Inc. a corporation, and that he, ag such Prosident being
authorized so to do, exccuted the foregoing instrument for the
purposes therein contained, by signing the name of the corporation




by himself as President,
In Witness Whereof 1 hercunto

My Commission Expir
e’/ 99 S

sct my hand and official seal.

e A
. f‘fé!/ c-/-,/Z'_' ittt e C
s Natary Fublic
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which they might otherwise huave against Second Party its succes-
sors or assigns, or against the Water Rights Commission of the
State of South Dakota or against any agency succeeding thercto.

7. That it is expressly agreed that the Waivaer herein pro-
vided shall constitute a Waiver as to any past, present or future
acts or omissions ot Secoud Parly, its successors or assiygns in
connection with its construction, operation, maintenance or re-
placement of said production well. It is not the intention of this
Waiver to release Second party, its successors or assigns from any
future negligent acts or omissions, except as the same might pertain
to the matters set forth in paragraph onc above, it being further
understood that this Waiver does apply to the existing production
well, as well as to any well which may be constructed in the future
as a replacement of the existing well of Second Party.

8. That this Waiver and the obligations of First Parties pur-
suant hereto shall run with and be appurtenant to said real property
of First Part, ORVILLE D. THOMAS, as more particulariy described in
paragraph two above.

9., That first parties shall execute any additional waivers
or other documents which may be rcquested by the Water Rights
conmission of the State of South Dakota, or any successor agency,
so as to effectuate the intent of this Waiver.

10. That the rights and obligations of second party hercunder
may be assigned by gecnnd party, it keing further understood and
agreed that second'party shall give either of the first parties
written notice of any such assignment.

IN WITNESS WHEREOF, the First Parties have, for themselves,
their heirs, personal representatives, successors and assiygns,
affixed their signatures to this Waiver on this 6th day of July,

1979, e
/ 1 '.'/K.- “' N, //, Pl BT
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&5ut¥h~khlkfn_ buane Thomas
STATE OF MEMMESCIA )
{ss

county ofF Kince/n )

ﬂul n';‘nr / . - —
On this the _-g'day of Jﬂiy, 1979, before mefarry -1 A}Lwnq-\“
!
the undersigned officer, personally appeared Orville D. Thomas, known

to me or satisfactorily proven to be the person whose name is sub-
scribed to the within instrument and acknowledged that he executed
the same for the purpas:c s thercin containad,

In Witness Whereot L hercunto snel my pand and ot ficial scal.,

&/- L T

) Ee P

' T_{:!:f’..’ (g i _1//'/‘{,"4:({‘;'( 4
Notdry piiblic




STATE OF SOUTH DAKOTA

COUN'TY O LINCOLR
4“ IA.‘(L_ L —

On this the .73 day of , 1979, before me Aar rhl J ’:‘Jt'muhr\
the undersigned officer, personally appeared Duane 'Ihoma

, Known
to me or satisfactorily proven Lo be the person whose name is

subscribed to the within instrument and Aacknowledged that he

axeccuted the same tor the purposes thercin contained.,

In Witness Whercoi 1 hervanto setoay hand and offrcial scal,

\{ )I T'Df ]‘p / 7
X ,‘.mu,.. M N - 7{ €5 7 (14 222l 4 e
SANoTAR \.'-al'/l"’c- Hotary JADITE
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MEMO TO: South Lincoln, File 26162.6
FROM: John Madden

DATE: 6 August 1980

RE: Worthing Well NO. 1

Will Greeley, Thein Drilling Company called this AM to advise that they
have dispatched a crew to work on the Worthing well. Anticipate starting
drilling the upper hole later today. The will probably not finish the

upper hole this week. Anticipate placing the casing,grout and finishing
the upper hole next week.

On that basis, I would anticipate that they would start the lower hole
the week of August 18th.

DEWILD GRANT RECKERT
& ASSOCIATES COMPANY

BY

John M. Madden, P;E.

'JMM:me

ce: Cliff Morren
Charles Kuehl
Merlin Tipton
John Hatch
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Rt., 2 Box 52 i
Beresfoid, S.,D. 57004 [

FRIENDS OF DAKOTA SANDSTONE AQUIFER !

September 3, 1980

Department of Water and Natural Resources
Water Rights Division

Joe Foss Building

Pierre, South Dakota 57501

Attention: Mr, John Smith

Dear Sir:

In accordance with the statement received from the Clerk
of the South Dakota Supreme Court, enclosed herewith is
our check #85 in the amount of $29.00 payable to the
Water Management Board,

Sincerely,

FRIENDS OF DAKOTA SANDSTONE AQUIFER

\é}é&w oy #&Z&L:'

Wanda Sletten
Secretary-Treasurer

Enc.
cc:  Dennis McFarliand
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

at, P/ e aty
woa W

IN THE MATTER OF THE SOUTH

LINCOLN RURAL WATER SYSTEM

APPLICATION FOR PTRMIT NO.
4300-3

[ TR PO )
wow %

APPEAL FROM THE CIRCUIT COURT
OF THE SIXTH JUDICIAL CIRCUIT
HUGHES COUNTY, SOUTh DAKOTA

[T P
A o°" "

of,

%

HONORABLE ROBERT A.

Judge

D S R S
@ W WOW
L3

DENNIS C. McFARLAND
Sioux Falls, South Dakota

!

JEFF P. MASTEN of e

SAM W. MASTEN, P.cC. et

Canton, South Dakota

On the’'brief: -
EUGENE J. IRONS of |

MYRABO AND IRONS N

Canton, South Dakota

JOHN S, SMITH
Assistant Attorney General
Pierre, South Dakota

On the brief:
MARK V. MEIERHENRY
Attorney General
Pierre, South Dakota

MILLER

Attorney for Appellants
Friends' of Sandstone Aaquifer.

o SN

Attorneys for Appellee
Scuth Lincolr Rural Vater
System.

Attorneys for Appellee
Water Management Board.

ARGUED, May 21, 1980
OPINION FILED AyG 29 140
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#12997
continued until December to allow appellants an opportunity to offer
opposing testimony.

On December 12, 1978, the Board held a special hearing on
application No. 4300-3 in Sioux Falls, which resulted in the final
decision to grant the permit squect to certain conditions.}

The scope of review on an appeal from an administrative agency

is set forth in SDCL 1-26-36:

1, (1) South Lincoln Rural Water System's annual
withdrawal is "limited to 455 acre feet and
the total withdrawal is subject to review
and adjustment by the Water Rights Commission', and

(2) Proposed wells must be at least two and one-
half miles apart prior to any use of water, and
. v . PR

e = N

(3) South Lincoln Rural Water System muct drill an
observation well into the upper laye:i of the
Dzkota Formation about 200 feet away from ecach
of the three wells for monitoring purposef, and

(4) "Withdrawals will be restricted if the aquifer
head pressure declines 20 feet at .-designated
measuring points during a four year peried. . . ."
and k] W '

P .,"

(5) 1If the aquifer head pressure declines or if

it appears that it will decline more than 20

feet in four years time, South Lincoln Rural

Water System would, upon order of the Commission,

be required to change te a new source of water,

and

(6) No wells shall be located within 1300 feet of
existing Dakota Formation wells without waiver
by the owner, and

(7) South Lincoln Rural Water System shall develop
. and place a line on its alternate source of’
water from the Davis field in the Vermillion
aquifer so that if pumping were stopped from
the Dakota Formation near Worthing, members
of the system would immediately have water
available.

-2-
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FOSHEIM, Justice.

The circuit court upheld the decision of the South Dakota
Water Rights Commission which granted water permit No. 4300-3 to South
Lincoln Rural Water System. We affirm on appeal.

The Friends of Dakota Sandstone Aquifer will hereinafter be
referred to as (appellanvs); the South Dakofa Rurai Water System as
(appellees), and the South Dakota Water Rights Commission, presently
known as the South Dakota Water Managenent Board, as the (Board).

On August 30, 1977, appellees submitted application No.
4135-3 for four cubie'feet per second (cfs) of waterfto be withdrawn
from the Dakota Sandstone formation. Hearing on that application was
held at Spearfish Gouth'Dakota on August 6, 1977'_ In response to
protests from existing well owners in the Worthlng.erea, the Board
deferred action on the appllcatlon pending further anesclg, ion by its
staff On July 10, 1978, the, Board recelved an amended appllcatlon No.
- 4300-3 (presently at issue) seeklng the approprlatlon of two cfs of
water to be withdrawn from three wells in cheTBakota formation approxi-

mately five miles south of Worthing. 1In addition to amended applica-

tion No. 4300-3, appellees also submitted epplication No. 4301-3 for

the appropriation of two cfs to be drawn from the Vermillion Aquifer as
an alternate source. On July 27, 1978, the Board held hearings on both
applications, following which application No. 4301-3 was approved but
action on amended application No. 4300-3 was deferred until "better

testing is done on the Dakota formation and adequate Aquifer informa-

tion is obtained." Application No. 4300-3 again came before the Board D

on September 13 and 14, 1978; however, further hearing thereon was
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continued until December to allow appellants an opportunity to offer
opposing testimony.

On December 12, 1978, the Board held a special hearing on
application No. 4300-3 in Sioux Falls, which resulted In the final

decision to grant the permit subject to certain conditioms.?t

The scope of review on an appeal from an administrative agency

is set forth in SDCL 1-26-36:

1. (1) South Lincoln Rural Water System's annual
withdrawval is "limited to 455 acre feet and
the total withdrawal is subject to review
and adjustment by the Water Rights Commission', and

(2) Proposed wells must be at least two and one-
half miles apart prior to any use of water, and
. N
(3) South Lincoln Rural Water System muct drill an
observation well into the upper layeir of the
Dakota Formation about 200 feet away from cach
of the three wells for monitoring purposef. and

(4) “Withdrawals will be restricted if the aquifer
head pressure declines 20 feet ar .designated
measuring points during a four year period.

and 'E\ . ‘i'\\'

"

(5) 1If the aquifer head pressure declines or if

it appears that it will decline more than 20
feet in four years time, South Lincoln Rural
Water System would, upon order of the Commission,
be required to change te a new source of water,
and

(6) No wells shall be located within 1300 feet of
existing Dakota Formation wells without waiver
by the owner, and

(7) South Lincoln Rural Water System shall develop
and place a line on its alternate source of
water from the Davis field in the Vermillion
aquifer so that if pumping were stopped from
the Dakota Formation near Worthing, members
of the system wouid immediately have water
available.

-2-
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The court shall give great weight to the findings
made and inferences drawn by an agency on questions of
fact. The court may affirm the decision of the agency
or remand the case for further proceedings. The court
may reverse or modify the decision if substantial rights
of the appellant have been prejudiced because the admin-

istrative findings, inferences, conclusions, or decisions
are:

(1) 1In violation of constitutional or statutory
provisions; .

(2) 1In excess of the statutory authority of the
agency; oo

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in light of the entire
evidence in the record; or

(6) Arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted
exercise of discretion.

A court need not enter its own findings of fact and
conclusions of law but may affirm, modify or reverse the
findings and conclusions entered by the agency as part of
its judgment. .The circuit court may award costs in the
amount and manner specified in chapter -15-17.

We review the record of the administrative agency in the same
manner as the circuit court, unaided by any presumption that the lower

. . : \
court's decision is correct. South Dakota Public Utilities Commission

“
[

v. Otter Tail Power Co., 291 N.w.Zd_ﬁgiv(S.D. lQéO). Piper v. Neighbor-
.o Y :
hood Youth Corps, 90 S.D. 443, 241 N.W.2d 868 ($.D. 1976).

y

The issues presented relateﬁprimariiy to subsections (5) and
. o

(6) of SDCL 1-26-36. We first consider appellants' conteution that
thn~Board‘s findings and conclusions are clearly erroneous. The ques-
tion for us on appeal under the 'clearly erroneous' standard is not
whether we would have made the same decision as did the administrative
agency, but whether, after reviewing the entire evidence, we are '"'left
with a definite and firm conviction that s mistake has been committed.'"
Fraser v. Water Rights Cemmission _ N.W.2d _,  (S5.D. 1980), opinion

filed July 9, 1980, quoting In Re Estate of Hobelsberger, 85 §.D. 282,289,
181 N.W.2d 455,459 (1970).
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Pursuant to SDCL 46—5-202 and before granting the permit,
the Commission (now Board) determined that there was unappropriated
water available for the benefit of this épplicant. Appellants dispute
the basis of the Board's finding because they contend that the aquifer
in the area of the proposed well field is declining and that no re-
charge of the aquifer takes place. It appears from the evidence that
re-charge of this aquifer, while probable, is unknown. SDCL 46-6-3.1
precludes the Board from allowing the gquantity of water withdrawn
annually from a ground water source to exceed the quantity of the
"avctéée estimated annual recharge of water to the ground water."

However, the statute continues with this exception:
The board may, however, approve applications for
withdravals of ground water from any ground water
formation older than:or stratigraphically lower
than the greenhorn formation in excess'of the
average estimated annual recharge for use by
municipal systams, nonprofit watexr supply companies
as defined in §10-36A-1, water user districts as
defined in chapter 46-16, sanitary districts as
defined in chapter 34A-5 and other common distfri-
bution systems. . v '

. Lo L Y

.t P

As the trial court noted, there .does not seem to be any dispute that
o 9

the Dakota Sandstone Aquifer is lower than the greenhorn formation or

4

that the South Lincoln Rural Water System is a nonprofit water supply
- e / ,

— ‘

2, SDCL 46-5-20 provides:

Upon the receipt of the proof of first publication, accom-
panied by the proper fees, the commission shall hold a haaring
at the time and place specified in §49-5-17, at which all intec-
ested parties may appear and be heard.. The commission shall
determine from the evidence presented-at the hecaring, from such
surveys of the water supply as may be.,available and from the
records, whether there is unappropriated water available for the
benefit of the applicant. 1If the proof of second notice of
publication has not been received at the time of the hearving,
the commission may grant the permit conditioned upon receipt
of proof of the sccond notice. When the proof of sccond notice
is received, the chief engincer may issue the permit on behalf
of the commission.

b

e e iy e — -




#12997
company organized pﬁrsuant to SDCL 10-36A-1. We therefore concur with
the trial court's conclusion that.the Board need not have made a deter-
mination regarding the rate of annual recharge because SDCL 46-6-3.1
vests the Commission with authority to grant the permit notwithstanding
that withdrawal may exceed the average estimated annual recharge.
Appellacts alsoc chall nge the showing of'the proponents of
the project that éhere are approximately 350,000 acre feet of water
below the area of the proposed well field on the ground that this does
not necessarily mean that such amount of water is available and unap-
propriated. They not: the testimony of witness Assad Barrarl of the
South Dakota Guologlcal Survey given on December 12 1978 to the
effect that there wasn't enouph reliable data about fheigeology of the
Dakota Sandstonc aquifer to determlne how much of this 350 000 acre
feet is extractable. The message which emelgea from‘the testlmony of
the experts is that the aquifer tests conducted could’ havL produced

more reliable data had more money and time been cxpended. There seems
\ o ;
L. . N . . e
to be a consensus, however, that'the aqulfcnacontalns sufficient water.

L ,-’

The uncertainty seems to center on how much the proposed withdrawal
would lower the pressure in the aquifer.

Considering all of the factois before the Board, we agree
with the trial court that the record was sufficient to support the
Board's conclusion that water was available for apprdpriation. Conse~
quently, we cannot conclude that substantial rights of the appellants
have been prejudiced because the Board's findings and conclusions are
clearly erroncous in light of the entire evidence in the record. SDCL

1-26-36(5).
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The next issue is whether the Board abused its discretion and
rendered an arbitrary decision. The record of the July hearing indicates
the Board felt the August 1977 testing of the Dakota Aquifer was in-
adequate and that further tests and informatioa were necessary before
they could render a decision. Based on that determination, the Board
deferred action on the application. The record further reflects that
no new major testing was compla2ted prior to their ruling on the applica-
tion at the December meering. Appellants rationalize that since there
was no new testing prior to the December ruling on the application, the
Board's decision demonstrates an abuse of discretion. - They point to
the expert testimony of Assad Barrari, which iﬁdicate§ the August 1977
test data was not adequate to draw conclusionéJ%ha; unappropriated
water is available for withdrawal; The Board coungefs\that new evidence

was submitted for their consideration at the December meeting, which
. r \

consisted of testimony by John Hagch'(water Rights stdﬁf engineer) 4as

o I

to the water levels of wells in.the Wortﬁing and Canton areas; a pro-
o Ns

posal of qualifications which thé staff felt wquld allow the Board to
grant the permit and yet protect exist%pé yeli owners; and finally,
expert testimony by Richard Aten, a groudd water specialist, who
testified that the datz from the August 1977 pump tes: was sufficient to
draw conclusions with respect to the availability of Qater for this
permit. ‘ .

We agree with the trial court that the Board's change of

position concerning the adequacy of the August 1977 pump test data does
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not necessarily indicate an abuse of discretion. As the circuit court
noted, to hold on appeal that the evidence presented at the December
hearing could not have reasonably influenced the Board to reconsider
the pump‘test data wo..d amcunt to a substitution of ,our judgment for
that of the Board contrary to In Re Estate of Hobelsberger, supra. The
testimony of Aten that the test was "comprehensive" and that the data
was sufficient to draw conclusions warranted the Board's reconsidera-
tion and its determination as to the adequacy of that data.

The Board heard evidence and argument relative to the appli-
cation for permit No. 4300-3 on four sepavate occasions, consuming some
nineteen hours in all. At each of these four hearing;, the Board grant-
ed opponentc of the application an opportunlty (Lo, present evidence and

arguments . Counsel for appellants conceded in argumenL that his clients

were fully heard. E .,"z '

.

1t does appear from the transcript that, at-times, some Board

Al

members expressed impatience at -the hearlng However, a full reading

\ .

of the record deces not support appellants clalm that the Board in
effect threw up :ts hands in 1rr1tat10n and frustratlon and approved
N,

the application outvight. Rather, it appears that throughout fthe hear-
ing the members of the Board exhibited sincere concern for the rights
of existing well owners in the affected area and its commitment tec pro-
tect those interests. This concern is further evidenced by the strict
conditions attached to the decision to grant the application.

We.conclude, therefore, that the administrative findings of
the Board were not characterized\by an abuse, or unwarranted exercise,

of discrotlion,
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Appellants also question the constitvtionality of SDCL 46-6-
3.1 as applied to the facts in this case. It aﬁpears to be their posi-
tion that if in pumping water under permit No. 4300-3 the system
interferes with the rights of existing users, then SDCL 46-6-3.1 aad
the action taken by the Board, pursuant to that statute, are unconstitu-
tional. That issue was not litigated either at the administrative
level or on appeal to the circuit court.

In Application of American State Bank, Pierre, 254 N.W.2d 151
(S§.D. 1977), the appellants urged for the first time on appeal a
violation of due process. Their only claim to making a timely objection
consisted of a proposed finding of fact which was submitted to the
State Banking Commissioﬁ‘afcar the hearing and Was‘fejeéted by the

1y v

Commission. We held that did not preserve a basi?;in tie record before
the administrative agency to raise the issue for‘ghe first time before
this court. We have consistently héld that thévconstituéionality of a
statute will be considered only_whb;Tit has been properly presented in
the lower court. Rice v. Hofef;‘73 é.D. 75a'39'N.w.2d 481 (1949);
Midiand Nat. Life Ins. Co. v. Johnson, 69 S.D..150, 7 N.W.2d 620 (1943);
Lyon v. Bertolero, 23 S.D. 82, 120 N.Q.-7667(1909). See also: Empey v.
Rapid City, 78 §.D. 462, 103 N.W.2d 861 (1960). We accordingly do not
consider this to be an issue before us on appeal.

The judgment of the trial court is affirmed:

All the Justices concur.
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3 September 1980

Water Rights Commission

Department of Water and tlatural Resources
Joe Foss Building

pierre, South Dakota 57501

Attention: John Hatch, Water Rights Engineer
Re: South Lincoln Rural Water poermit #4300-3
Dear Commission Membors:

with reference to the above permit aend the test drillirg

conduc'ed by the south Dakota Geological Survey, We respect-

fully request your roview and roceonsideration of the conditions

placed on the permit. The major areas of concern at this time

are the following: ’ l.(

condition 2 - That 41l vhree wells are ready {ov pumping
prior to any use of water.

Condition 7 - That the bavis area well field be placed
on line prior to pumping from any bakota
formation wells. '

Also as part of youv review, we request consideration regarding
modification of the location of the point of diversion. It is
our desire to constiruct a total of three wells with Well No. 3
at onc of the sites indicated in red permitting greateyr flex-

ibility concerning sitindg, otc. At present, Wwell No. 1 (Section 20,

T98N, R30W) and HNo. 2 (section 32, TY8N, RHOW) are built oxr are
urder constructicn as previously approvoed.

Should you have questions, please contact either John Madden cr
pavid Holman with DeWild vrant reckert & Associates in Rock
Rapids, lowa.

Sincarely '
v\‘ T I 2
RN AT LNy
Cliff Moryeﬁ:\Mnnauer
South Lincoln Rural Water System

CM:kld
co: curtis Gubrud

Gene lrons
John Madden

e ——— T Y




October 6, 1980

LuVerne Jurgens
Parker,
South Dakota 57053

Dear Mr, Jurgens:

I checked with the engineering firm which is desipning the South Lincoln rural
water system. They Indicated that the Chancellor portion of the system has

been deleted until funding is avallable. IF you have further questions about
this matter, contact the South Lincoln Rural Water office in Canton. The office
is located across the street east of the Court lourse in the basement of the »ld
bank building.

Sinceraly,

JAMES A, GOODMAN
Hydrologist

JAG kv
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V'] )C\ h'i}\\ Department of
Water & Natural Resources

Joe Fuss Building
Piorre, South Bakota 57501

water Rights Division
LR TTI3-33452

October o, 1986

Jeff Masten

Hasten, Myrabo & lrens I.C.

108 S Broadway .
Canton SD 57013

Dear Mr. Hasten:

v

)

4
The Water Management Boanrd rejuested that propored Findines of Fact, Conclusions
of Law and a proposcd beclsion reparding Water Rirhts Applicnation Ne, 300-34
approval be prepaved.  ‘ihe Vater Management Boawd will mect in the Karl Hunde
Library teeting Room, Madisou SI', on Hovember 19 § 20, 1980. Ve have tentatively
placed consideration oi the proposed Findinga cf Pact, Conclusions of Law and
Decision on the agend: foi 1:00 p.m., lovemberp 149, 1950,

The Attorney Geneval's Office will prepave preposeld Findings, Conclusions and
Becision for consideration by the Board. This uotice is provided to you in the
event yen wirh to prepare or have pr pared your ourn proposed indines, Conclusicns
and Decision for considervation by the Board. oo e cnelosing a 1ist of the Board
and their addresses in the ovent you wish to miail the propoted Pindings and Con-
clusious Jdirectly to the Board,

1t you would rather that we print and jnclude the Findings, Conclucions and lecision
with the informitien that ve mail to cach Bourl mem ety pledse have the infcirmatieon
in this office by November 140, 1980, e uill Lo maiting Information cunicerning the
Board meeting to the Board members November 12, 1980, T the proposed indings

and Conclusicons ave mailed to the Boind, please subamit one copy to this office

to become a part of the permanent file.

Your truly veours,

JOHIU HATCH, Chiei Envineenr
Water Riphts Division

JH b
cnelesure

cer o Dends Melarliand, Attorney

E geeal Oﬁﬁou‘awll‘t,l E mpslozen

R=101-9,/79




Qctoher 30, 1vgo

,Mr;'Jeffrey‘P. Masteh v'g;*. o - o -
110 South Broadway 4, ;0 i . H
Canton, South Dakota ' 67013

RE: IR TR BATPER OF BOUTH LINCOMT RURL, wATiR
SYSTEN AMENDHENTS TO PLEMYT NO.. 43(n-3

e Loay ot
. L PN R WA
Dear Mr., Masten: e et ‘.xu)&f%m , X

I am enclosing. the gtaff'y proposed Findipgsf‘@qnﬂlﬂnions
and Final Deeclsion for the Soulh Linvuln'ﬁuwhklwateﬁ Sustom
matter. © If you do not find them to'La 'to vour viuy,

let me know and rechaps:’ we cap wark out any winog
alterations, If vou have any \iiafor objections, rachiaps

it wonld be beut it you aabrid s vour o Fhndinugs, Ccon-
clusions and Decision te tha Board,

L will be availi:zie if you have any guastions o gome
nents,

Best vis aesg,

Daniel ., bhoyle

Assista t Attorney Generval
liatural Rasources Seetion
Room B~ 12, Anderson Puf Xding
Plarre, Bouth Daketa 57501
Telephone:  (60%) 773~4075

DID:1n

Enclosur¢

-
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ConEr I THE MATDEF OF SOUTH LINCOLU

Qatobar 30, 1980

i1, Dennig €. Melariand
505 West 9th Street - Suite 101
dioux Falls, Souwith Dakota 57104

i . \

WAL WATOR

SYSTiM RMENLLLNTS TO PLRMIY 100, 4300-3

Dear . NeFarland: -

et

I an encloslag-the stoff 'y ‘proposed

rindings, Conclusions

and Vinal Decluleon ,for the scuthynincoln Roral Water System

matter. If youfdohnothfind then Lo
1es me knov'and pérhaps we ean,work
Alterationd. If you have.any najor
it would bhe.hest 1f.oyia‘submitoyour
cluslons nud‘anihicn to. the Bonrd.

1 will he available i3 vou have any
nente.

et wigheo, - , o

baniel J. NDoyle

dasistant Attornay Goreral
Halural Resourasns Sectlon
wnom P-102, anderson huiliding
rierre, South Daketa 57501
tolovhona:  (608) TI2A-AQTH

DID:in

Inclosure

e to your liking,
onut any ninox .
oijectiong, perhaps
owtt Findingas, Con-

quaatlors or com-=
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF SOUY:l LINCOLN ) FINDINGS OF PPACT
RURAL WATER SYSTEM AMENDMENTS ) CONCLUSTIONS OF LAW
TO PERMIT NO. 4300-3 ) PINAL DECISION

Having heard and considered all the evidence presented
before the Board in the above-entitled matter on Sentember 25,

1980 at the Richard B. Kneip Building, Pierre, South Dalota,
r

the Board hereby makes‘th? foilowing:
X Fmbimgg OF PACT
Py - .
L. Thaqhén,Deccmber 12, 1978 the South Lincoln Rural
Water System (hereéfter SLhWS) ohﬁgined Water Permit No.
4300-3 from the Water Rights Cdmmissién;inow Water Manaqge-
ment Board) for three wells whiéh will withdray water from
the Dakota Formation in Lincoin'@ounty for use by a rural
water system. -
2. That Permit HMo. 4300-3 had several conditibns
attached to it, including:
II. Before any water is used, all proposed
wells must be installed at least 2 1/2
miles apart, with all three wells ready
for pumping prior to any use of water,
and
VII. The Davis area well field shall he developed
and placed on line prior to pumping from any

Dakota Formation wells.

3. That SLRWS has petiticned the Board for relicef from

these conditions and, in addition, for a change in the diversion
point for Well #3 of Permit Ho. 4300-3.

4. That the purvose of condition II was to provide
for an equal withdrawal rate of water from the three wells
requested so as to have minimal drawdovn effects on existing
domestic wells.

5. That the reason behind the request for relief from
condition TI by SLRWS is to permit the system to hegin serving
users at an earlier time since it is uncertain that the third

well will be completed before winter.

e e 1+ e e g s, v

e e
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6. That to adequately serve the custonmers already
on line, SLRWS need not pump at a rate which would exceed
2/3 amount of water allowed per year by Permit 4300-3.

7. That condition VII was placed on Permit 4300-3
to insure an immediate alternate source of water to the
users of SLRWS if within a four year period from the date
water is first distributed through the system tl =2 head prLes-
sure in the Dakota Formation declines twenty feet.

8. That funging for completion of the Davis field

system is not guaranteed in“thé future if funds presently
P .

o &

available to the SLRWS are not ﬁégd'for that purpose.

9, Thatﬂif the'bakota éandstone head pressure de-
clines twenty feet within four years and 'if the Davis field
system is not ye: developed, water users within the SLRWS will
be forced to find alternate séﬁrges of water.

10. That the data concefﬁing the decline or stabhility
of the Dakota Sandstone aquifer head pressure is inconclusive.

11. That the language of condition VII is somewhat
vaque.

12. That the geologic log for site #3 indicates water
can be withdrawn from the Dakota Formation at site 43 but the
aquifer thickness is only seventy feet.

13. That aiternate sites for Well #3 have bcen
tentatively located, but test drilling is necessary hefore
an assessment of the water producing capabilities of the
alternate sites can be made.

14. That the purpose for requesting a change in
the diversion point for Well #3 is that it is helieved
the alternate sites will have a greater aquifer thickness,
hence a lesser impact on other wells.

CONCLUSIONS OF LAW

1. That the Board has jurisdiction to consider amend-

ments to a water permit.
2. That the Board has the right and the obligation
to protect the interests of the citizens of South Dakota in

mattoers relating to water usc.




3. That there will be no adverse effect on local
well owrers if condition II of Perm:: No. 4300~3 is amenden
to allow the SLRWS relief from the three well requirement
so long as the annual withdrawal is no greater than 2/3 of
that allowed in the permit.

4. 'That when a condition has been placed on a
water permit and an insufficient amount of new evidence isg
available to justify altering that condition, the Board
need not amend the origiﬁal permit.

5. That it.is iﬁ the best interests of present and
future subscribergrﬁo SLRWS wéte;ifor the Davis field water to
be developed and ready for use inlé reasonable and certain
time.

6. That an applicant need not obtain a water permijt
to drill a test hole.

7. That the Board may defer a request for a change
in diversion points.

FINAL DLCISION

The request by SLRWS to be relieved from condition II
of Water Permit 4300-3 is hereby granted subject to the limita-
tion that there he an annual withdrawal restriction of 304 acre
feet until the third well is developed and put on line.

Permit No. 4300-3, condition VII, is hercby amended
by deleting the words "placed on line prior to any pumping from
the Dakota wells: and substituting the words "thercin be fully
operational by November 1, 1981."

The request for a change in diversion point of Well

#3 of Permit No. 4300-3 is hereby deferred.

Dated this ZoO %4 day of Novemher, 1980,

/
‘/ti’tz""’ ,

'

SN
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' }300-3

1 OOULAN 6epartment of
Water & Natural Resources

Joa Foss Building Water Rights Division
Nano,Souﬂ10nkoﬂ157501 605 773~3352

December 2, 1960

Jeff Hasten

Masten, Myrabo & lvons P.C.
108 S Broadway

Canton SD 57013

~

Dear Mpr. Masten: 1
This is to notify you that final Decisions including Tindings of Fact and Con-
clusions of Law were adopted by the Water Management Roard for Application Ho.
4300-3 which was considered at the September 256, 20EO meeting.

The Final Decision, Findings and Conclusions are on file in this office and
sipned copies will be furnished upon request.’ Gouth bBakota Statutes provide that

the decisions of the Bcard may e appealed to the Courts,

Very traly yours,

JORN HATCL, Chief Enpincer
Water Riphts Division
JHtkw

cc: Dennis MeFarland, Attorney

Equal Opportunity Employer

IR-101-9/79




No. 4300-3

December 18, 1900

John Hadden

pel?ild, Grant, Reckert & ASs0.
315 rirst Ave

nock Rapids, Towa 51246

Dear r. Madden:

this letter is in reference to qualification No. 3 to the South Lincoln County
Rural Water Systein Pernit Nu, 4300-3. The qualification which states:

nehat the system Install one observation well into the upper

layer of the Dakota Formation about 200 feet from each prcduction

wall to be used for monitoring drawdown near the production wall."
will have to be complied with prior to pumpinag any water from the production
walls into the system's distribution systemn.

please advisa if there are any questions.

Very truly yours,

JOHN HATCH, Chief Enaineor
water Riohts Division

JH kv
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rtment of

Water & Matural Resources

Joe Foss Building
Piarre, South Dakota 57501

January ¢, 1981

TO: ?ﬂrsons Intere
& Ho, 4300-34a,

FROM: John Hatch, Ch

SUBJECT: Reconsiderartio
request for re

The WJater !Management Boar
4301-3 of the Town <f Wort
request for relief from c
10:00 am on January 29, 1
Pierre SD.

This reconsiderztion hea
SPCL 46=1-~1 thru 4o-1-9%
L46-5-10 thiru 46-3-22; 6=

an? Board Rules ARSD 52:01

The Tovn oY Worthing zppl
investigation. llew data
permits, and based on thi

After reconsideration of

approve, defer, cr deny all

This hearing is an advers
to be represented by a la
if they are not exercised
the Courts as provided by

You are also nctified tha
neet informally with the

60: 7723

ATER RICT TS DIVISION
0

sted In Scuth Lincoln Rural Water System Permits No. 4300-3
and Town of Worthing Applicaticn lo. 4801-3

ra
ief Engineer, Yater Rights Division ,1r'17l i "15

cnos . v
n of Deferred Applicaticn of the Tewn of Worthing and
1ief from certain conditions in South Lincoln Permits

d will reccnsider deferred water Permit Application Mo,
hing,and will censider the South Lincoln Rural Water System
ertain qual.ifications on Permits o, %4300-3 and 4300-3A at
981 at Meeting Room #1, Kneip nu*ldlng, Church § Illincis,

ring will te conducted in accerdance with ‘he provisions of
UE-1-1tty 45-2-9 thru 46-2-11; 46-2-13; 45-5-1 thru 46-5-83
5-i41; 46-6-3; U6-6-3; U6~E-6.1y 465-6-103 uu—G ~3.1; uE-bB-1u
101:C1 thru 52:01:01:13.

ication was praviously d=ferred by the Zoard pending staff

has been made avallable on the request of the South Lincoln

s, the reguest for relief has keen scheduled,

the de rred applic
T

fe cation tke Board can approve, conditionally
r part of the Aprplicati

ion, or action on the request.

ca

b

ary rrocesding. Any person has the right tTo be present or
wrer, These and other due process rights will be forfelted
av the heainz. Cecisions of the Brard may be appealed to

law,

t SDCL 1-26 provides any interested party the opportunity to
Water Rights Division ctaff to discuss proposed recoemmendations

by the svaff to the Eoard prior to the scheduled neav‘na. 1f we dc not hear frem you,
we will assume that the opgortunity fcr zn informal meeting is teing waived and you

wish to proceed directly

Any handicapped persen wishing to attend

pDivision, LCWNR, Joe Foss

to the hearing on the application before the Bcard.

this nearlng can contact the Water Rights
Building, Piarre SD, pvior to the hearing date for assistance

~o assure access tc the hearing.

JHekw

.

WNR-101-9/79
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UNITED STATES DEPARTMENT OF AGRICULTURE
FARMERS HOME ADMINISTRATION

Room 308, Federal Building
200 Fourth Street S.W.
Huron, South Dakota 7350

Department of Water & Natural Resources “anuary 23, 19281
ATTENTION: John Hatch, Water Rights Engineer

Joe Foss Building

Pierre, South Dakota 57501

Re: Water Rights Permit
South Lincoln Rural Water System

Dear John!

This office has been asked to comment on the request by South
Lincoln Rural Water to delete the requirement to construct and
provide an operational standby source of water, namely the Davis
Well Field. As you are perhaps aware, we have known of the
requirement. and have in part addressed this requirement in our
letter of conditions as smended on July 9, 1980;

"Iwo hundred sixty thousand dollars of FmllA grant funds
is reserved to conscruct the transmission line to the
Davis Well Field in order that you can conply with the
provisions of the Water Right that was issued by the
Water Resource Commission. These funds will be used for
that express purpose until such “ime as the Water Right
is amended by the Commission deleting the requirement

to construct such transmission iine. Diversion of these
funds for other purposes will be at the sole discretion
of the Farmers Home Adpinistration."

We, as well as all funding agencies including the State of South
Dakota, are faced with more requests for assistance than we are

able to meet. Hence, the many efforts to prioritize projects.
Expenditure of funds for an operational standby well field for

South Lincoln is in our opinion, a redundant expense of low priority.
1f constructed, the funds will be used at the expense of added

users on this project or other projects within the State of South
Dakota. The remaining will be forced to take on a higher per user
share of both debt service and operating cost.

Earmers Home SAdministration is an Lyual Opportunity Lender,
Complaints of discrimination bascd on race, sex, religion,
pational erigin or marital statns should be sent to:
Secretary of Agriculture, Washington, D. ¢, 20250

e s g e ST T




2 -~ John Hatch - Water Rights Permit, South Lincoln RUWS 1/23/861

If this requirement is deleted now and at a later date the need
for a second water supply is demonstrated, FmHA would provide the
necessary priority to fund construction of the transmission main,
pumps and controls subject to the availability of funds.

In summary, unlegs the technical data available to date dictates
guch construction, the expense appears to be unwarranted and will
1imit our sbility to fund this or other needed projects reducing
the number of persons benefitted. It is our position that the
public interest will be best served by expending available funds

to serve peoplz having a demonstrated need for an adequate supply
of good qualiry water.

Sincerely,

ROBERT C. SWARTOUT
Chief, Community Programs
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FRISNDS OF DAKOTA SANDSTONE A(UVIFER

Febrvary ‘', 19581

Mr, Jeff Masten

Masten, Myrabo & Irons, P.C.
110 South Broadway

Canton, SD 57013

pear Jeff:

This §s to confirm our telephone conversation of february 3, 1941 which
you initiasted on behalf of the Scuth Lincoln Rural Watev Sustuii.

We understand the proposal dealt with the possibillcy of negotiations obetween
Friends of Dakota Sandstone Aquifer and the South Lincoln Rural water System.
These nepotiations would include, but not be limited to, the possibility of

the funds necessary to have the alternate source fully opcratiunal to be placed
in escrow.

Since our telephone conversation, I have abtained authorization to represent
Friends of Dakota Sandstone Aquifer during any negotiation discussions. L trust
you have forvarded our request that John Madden repraescnt the South Lincoln Rural
Water System.

1 understand you will notify me waen and if negotiatiuns are ") COMTENCEe.

Sincerely,

vianda Sletten, Secretary

ce: Dennis McFarland
Jack VWeiland
South bakota Geological Survey
Bob Neufeld )y~
Bob Kennedy
John Madden
Curtis Gubbrud
Dennis Decker
Cast Dakota Consexvancy Sub-District
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FRIENDS OF DAKOTA SANDSTONR AQUIFER \ f
Ru. 2 Box 82 i

Bervestord, South Dakota 57074 i

t

i

February 24, 19381 ‘1&%\\! ED
% 198\

JUSRERESESN

. FEB> SR b
Mr. John Madden ‘Dm.‘(\){ ;&0\3“@%

DeWild Grant Reckert & Associates Co. A‘“R
315 Iirst Avenuoe /ﬁl :

Rock Rapids, Lowa 51246
Dear John:

It was unfortunate for all concerned that you and I were unable to promote an
Agreement between the South Lincoln Rural Mater System and Friends of Dakota Sand-
stone Aquifer recently. I fecl confident that the best interests of both parties
would have been served by the proposal ve discussed.

Since the South Lincoln System was not receptive to our proposal and chose rather to
continue with their previous hasty decision to appeal the ruling of the Water
Management Board, further discussions would appear to be a waste ol time, such as
what occurred a year ago, I fail to sce, however, how an appeal would be beneficial
to the System, The contractor will have to be notified by March 1 to install the

8" supply line to the alternate source because the FmlA had those funds eav-marked
for that purpose unless released by the Water Management Board., Their case was
based upon their desire to use those funds elsewhere. Even if they win an appeal,
the major cost of the alternate source will already have been spent.

Even though you are no longer authorized to vepresent the South Lincoln System
involving nepotiations, I trust this will not intertere with the oral agrecement we
macde in November, 1980. -That provided, you will recall, that FODSA would be piven
sufficient notice of a pump test at the thivd well site which would enable our group
the opportunity to participate in the test by monitoring domestic wells and exchang-
ing data. I would appreciate a written confirmation from you on this,

Please advise,

Sincerely,

wanda Sletten, becretary

cc:  Denuls HcEarlnnd

Jack Welland
South Dakota Geolopical Survey :
Rob Neufeld vV
Bob Kennedy ‘
Jeff Mastoen
Curtis Gubbrud
Dennis Decker .
East Dakota Conservancy Sub-District ' )
FODSA Board of Nirectors
Roger teKellips
Marvin Skie

' Howard Kennedy
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PHAKSIN Department of

‘Water & Natural Resources

Joa Foss Building wa G*?S DIVISICU
Pierre, South Dakota 57501 605 773-3332
January 9, 1981
T0: Persons Interested In "outn Lincoln Rural Water System Permits Mo, 4300-3

No. 4300-32, and Town of Worthing Applicztion No. Li0l-3

A
FROM: cohn Hatch, Chisf Engineer, Water Rights Division )1ﬂfﬁa ,sé;;;i%?k/

SUBJECT: Reconsideration of Ceferred Application of the Town of Worthing and
recuest for relief From cerrcain conditions in South Lincoln Permits

The Water Management RBoard will reconsider deferred Water Permit Application MNo.
4301-3 of the Town of Worthing,and will consider the South Linceln Rural Water System
request for relief from certain qualifications on Permits Ho. 4300-3 and 4300-3A at
1G:00 am cn January 29, 1981 at Meeting Room #1, Fneip Building, Church § Illineis,
Pierre SD,

This reconsideration hearing will be condazted in accordance with the provisions of
SDCL 46-1-1 thru u6-1-33 4o-1-14; 46-2-9 thruy L6-2-11; 46-2-13: u6-5-1 thru u46-5-8;
46-5-10 thru 46-5-22; 46-5-41; u4B-6-3; 4E-B-3; U6-6-5,1; 46-6-103 u46-6-3,1; 4B6-6-14
and Poard Rules ARSD 52:01:01:01 thru 52:01:01:13, ‘

The Town of Worthing application was previously deferred by the Board panding staff
investigation. llew data has been made available on the request of the south Lincoln
permits, and based cn this, the request Zor relief has been scheduled.

Afrer reconsideration of the deferred application the Board can aprrove, conditionally
approve, defer, or deny all or part of the Aprtlication, or acticn on the request,

This hearing is an advarsary proceeding. Any person has the right to Le present or
to be represented by a lawver. These and other due process rights will be forfelted
if they are not exercised at the hearing. Decisions of the Board may be appealed to
the Courts as provided by law,

VYou are also notified that SDCL 1-26 provides any interested party the cppertunity to
meet informally with the Water Rights Division Staff to discuss propoesed recommendations
by the staff to the Board prior to the scheduled hearing. If we Jdo not hear from you,
we will assume that the opportunity for en infermal meeting is teing waived and you

wish to proceed directly to the hearing »n the applicatvion before the Board.

Any handicapped person wishing to artend this hearing can contact the Water Rights

Division, DWNR, Joe Foss Building, Fierre SD, prior to :the hearing date for assistance
to assure access to the hecoing,

JHiku Egual Opportuxity Employen

WNR-101-9/79
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¥ OO Department of

Water &

JanossBquhg
Pierre, South Dakota 57601

February u, 108}

Jeff P Masten
110 s Broadway
Canton SD 570;:3

Gentleman:

Natural Resources

Water Rights Division
605 773-3352

Dennis McFarland
505 W 9th st - Suits 101
Sioux Falls sD

Yo are aware that the Water Manzgement Board requested - thav prorosed Firndings

of Fact, Conclusi

ons of Law and a proposed Decision regarding Watepr Right Permit

Nos. 4300-3 & 4300-3A be prepared. The Water Management Board Will meet at the
Holiday Inn, Sandy Shore Room, Watertown sp on March 25 g 26, 1981. We have
tentatively placed consideration of the proposed I'indings of Fact, Conclusions
of Law and Decision on the agenda for u:00 pm, HMarch 25, 193],

The Attorney General's Office will prepara prcposed Findings, Conclusions and
Decision for consideration by the Board, This notice is provided to vou in the
event you wish to prepare or have prepared vour own proposed Findings, Conclusions
and Decision for consideration by the Board,

Please have any proposed Findings, Conclusions and Decision in this office by

March 16, 19g1,

We will be mailing infermation concerning the Board meeting to

the Board members Harch 18, 1981,

JH:kw

WNR-101-9/79

Very truly yours,

JOHN HATCH, Chierf Engineer
Water Rights Division

Equal Op prortunity Enmvgployen
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o j c.(&) pepartment of

Water & Natural Resources

Joa Foss Building Water Rights Division
Piorre, South Dakota 67601 605 773-3352

March 17, 1981

Jeff P Masten Dennis McFarland

110 S Broadway 505 W 9th St - Suite 101
Canton SD 57013 Sioux Falls SD 57101
Centlenan:

Enclosed please find a copy of the pvonosed Findings of tact, Conclusions
of Law and Final Decision on Application Ne 4300-3, South Lincoln Rural
Water System as prepared by the Attorney Ceneval'° Offlce.
Very txuly yours,
7
OHN HATCH, Chlef Engineer
Water Rights Division

JH:kw

enclosure

Egual Opportunity Employer

WHP-101~9/79
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STATE OF SOUTH DAROT'A ) IN CIRCUIT COURT

COUNTY OF HUGHES

N ee
wm
w

SIXTH JUDICIAL CIRCUIT

IN RE APPLICATION rOR PERMIT ) CIV. FILE 81-103
NO. 4401-3 BY THE cr7y OF ) BRIEF OF APPELLEE
WORTHING AND 30UTH LINCOLN ) WATER MANAGEMENT BOARD
RURAL WATER SYSTEM PERMIT )

NO. 4300-3, )

P(ELIMINARY STATEMENT

The abov.-zntitled case is an appeal pursuant to

SDCL 1-26-30 of -wo administrative decisions made by the

Water Manegemrnt Board (Board) on January 29, 1981 at the

Richard B, Kneip Building, Pierre, South Dakota. After a

full learing was accorded to all parties, the Board granted

Water Permit No. 4401-3 to the Town of Worthing (Worthing)

and denied South Lincoln Rural water System's [SLRWS) request

for relief from Condition No. 7 of Water Permit No. 4300~-3,

with the

ISSUES
I.

THE BOARD, BY APPROVING WORTHING'S APPLICA-
TION, BUT DENYING SLRWS'S REQUEST FOR RELIEF
FROM QUALIFICATION NO. 7, DID NOT ACT IN AN
ARBITRARY AND CAPRICIOQUS MANNER. -

IX.
THE BOARD WAS NOT CLEARLY ERRONEOQUS AND DID
NOT ABUSE 1I7s DISCRETION BY APPROVING
WORTHING'S APPLICATION, BUT DENYING SLRWS'S
REQUEST FOR RELIEF FROM QUALIFICATION NO. 7.

PROCEDURAL HISTORY

With the following modifications, the Board agrees

procedural history as reported in the SLRWS's brief,

and therefore will not duplicate the procedural history here,

Modifications:

1. The initial hearing on Application
No. 4135-3 was held on October 6,
1977 rather than August 6, 1977,

2, Application No. 4300-3 included
proposed points of diversion from
two and ona half (2 1/2) to five
(5) miles from the Town of Worthing

rather than all being approximat 'y

N




five (5) miles distance as stated by
SLRUWS.

3. The application filed by SLRWS on
September 3, 1980 asking for modi-
fication of Permit No, 4300-3 should
be denc-iinated Permit No. 4300-3A.

SCOPE OF REVIEW

The Board is an administrative body of the State
of South Dakota. One of its functions is to grant or deny
water permit applications submitted by those who wish to
ohtain water rights. SDCL 46-5-20 requires the Board to
hold hearings on water applications thereby bringing Board
decisions under the contested case definition of 1-26-1(2).
All contested case decisions of the Board are subject to
appeal by agrieved parties. SDCL 1-26--30.

The scope of review of an administrative decision
is strictly limited by $DCL 1-26-35 and 1-26-36. Absent a
special showing, the reviewing court is restricted to re-
viewing the record that was before the administrative body
at the time of the hearing. SDCL 1-26-341 and 1-26-35.

SCCL 1-26-36 requires, in part, that the reviewing
court'give great weight to the agency's findings made and
inferences drawn on questions of fact. This statute further
states:

The court may reverse or modify the decision

if substantial rights of the appellant have

been prejudiccd because the administrative

findings, inferences, conclusions, or decisions

are:

(1) **%

(2) kkk

(3) kX

(4) * k%

(5) Clearly erroncous in light of the entire
evidence in the record; or

(6) Arbitrary or capricious or characterized
by abuse of discretion or clearly unwar-
ranted exercise of discretion.

The South Dakota Supreme Court has had the opportunity
to interpret these standards of review on a number of occasions

recently. Repeatedly cited is the Courts' 1970 decision of

In Re Estate of Hobelsberger, 85 S.D. 282, 181 N.W.2d 455

(1970) wherein the Court held that an agency's decision should

be affirmed unless the reviewing court is "left with a definite



and firm conviction that a mistake has been committed," 121

N.W.2d at 459, Sce In Re South Lincoln Rural Water System

Application for Permit #4300-3, 295 N.W.2d 743 (s.D. 1280);

Fraser v. Water Rights Commission, 294 N.W.2d 784 (s.D.

1980). The Court also discussed judicial review of agency

decisjons in Basin Electric Power Cooperative v. Payne, 298

N.W.2d 385 (S.D. 1980) and found that an abuse of discretion
was a determination whose

v . . . result must be so palpably and

grossly violative of fact and logic that

it evidences not the exercise of will but

the perversity of will, not the exercise

of judgment but defiance therecof, not the

exercise of reason but rather of passion

or bias." 298 N.w.2d at 388.

Since there are no questions of law presented here,
the: entire case is governed by the akove standaxd.

ARGUMENT
I.

The Board, by approving Worthing's application,

but denying SLRWS's vrequest for relief from Qualification

No. 7, did not act in an arbitrary and capricious mannex.
A. Worthing

It is apparent that the true thrust of the testi-
mecay and argument presented by SLRWS to the Board at its
Jenuary, 1981 meeting and in the SLRWS's trial brief is that
Quilification No. 7 be removed from Permit No. 4300-1, not
tlatt Worthing's permit be denied or that an alternate source

cerdition be placed on Worthing's permit. Since SLRWS argues

that water is available and an additional source qualification

is unreasonable on its own permit, it serves no purpose other

than harassment for its appeal of the pBoard's decision granting

Wortithing's permit.

Worthing's permit must be conside;ed separately
from ‘that of all other permits, including that of SLRWS.
Congidwredl alone, no party can ohject that any party was or
will be harmed by the granting of Worthing's permit. The
Board found that unappropriated water appears o he
available (Finding of Fact No. 12), that the %Znwn could not
afford to develop a sccond source of water (*inding of

Fact No. 10), that the town alrcady has one nource of water

e~ o g e o ot

[



(Finding of Fact No. 6), albeit not enough for present and
projected uses, and that sixty-five acre feet per year is a
reasvnable maximum withdrawal needed by Worthing (Finding

of Fact MNo. 9). With these findings, it would have been con-
trary to the public interest for the Board to have denied

the permit or conditioned it in such a way as to effectively
deny it. Clearly, the decision was not arbitrary and
capricious.

The Board took the action most rational under the
circumstances and granted Worthing's permit subject to the
acre-feet limitation. Worthing remains junior in priority
to the wermit of SLRWS and, if necessary, can be shut off to
protec” SLRWS and other senior water right holders. Since
there is no potential harm of a pecuniary or any other nature
alleged by SLRWS, and no other party protested Worthing's
permit, the decision of the Board granting Water Applica-

tion No. 4401-3 should be affirmed.

B. SLRWS

SDCL 46-1-14 gives the Board the authority to
subject any water permit tc¢ such terms, conditions, quali-
fications, restirictions, or limitations necessary to
protect the public interest. SLRWS argues that to tresat
two applicants to the same source of water in a different
manner is arbitrary and capricious and an abuse of dis-
cretion. It contends that upon granting Worthing's permit
without an alternate source qualification the Board was required
to reriove Qualification No. 7 on Permit No. 4300-1l. This
argumeot ignores the fact that applications are different,
applitzmts are different, and the public interest is likely
to be different. in each case considered by the Board even
when desling with a single source of water.

A lcok at the two applicants involved here reveals
the difforences between them that lends support to the decision
that an alternatec source was necessary in one case put not the
other, SLRWS has under, contract, eight hundred sixty five (865)
water users (b. 92, Transcript) and sufficient water appropriated

to sorve more users. The population of Woithing according to

oy e
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the 1970 census was two hundred ninety four (294) pcople,
approximatelt”ﬁﬁg,;;;:;q?I7;yh%bc number to be scrved by
the SLRWS, — “th’ﬁ/"

SLRWS's permit allows a total withdrawal of 455 acre
feet/yr. of water from the Dakota whereas Worthing is limited
to 65 acre rfeet/yr. 'Thus, SLRWS is entitled to seven times
the total amount of water than Worthing. The rate of with-
drawal is also significantly different. SLRWS is.entitled
ta two c.f.s., Worthing is permitted only .23 c.f.s. vnder
Water Permit No. 4401-3.

Finally, if aquifer conditions require that Worthing be
shut off from Dakota withdrawals, the town does have one tenth
(.1) c.f.s. of water on an early priority water right to fall
back cn. SLRWS would have no immediate alternate source of water
if the Davis Field qualification is not required. While true
that SIRWS will have a significant amount of time between a
determination that a shut-off would be required and the date of
the ultimate shut-off, no one was able to guarantee to the Bo;rd
that funding to develop the Davis source would be availabie in the
future.

The significance of the differences between Worthing
and SLRWS was manifest to the Board. First, Wq;thing was too

)

small to develop an alternate source of water wﬁeyeas the
greater size of SLRWS made development of the Davié éource a
relatively inexpensive safeguard to tle system itself and to
others fearful that the Board would be reluctant to order a
shut-off of SLRWS even after a significant drop in the head
pressuxe,

second, the lesser amount of water to be withdrawn
by Worthing would have a small amount of aquifer impact as
compared to the withdrawal by SLRWS. Third, the immediate
mergenty source available to Worthing, »ut not to SLRWS gave
{the DBoar-d ample reason to treat Worthing differently than SLRWS.

Taken Lo extremes, the argument of SLRWS that all
applicants from the same source of water be treated in an
identical fashion would mean that an applicant for a w.o
family water supply system from the Nakota could expect to be

required to develop an alternate source of water as a condi-
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tion of its permit. Surely the Bearé has the flexibility to
subject each application to careful scrutiny‘and impose
conditions or not subject to the needs of the applicants con-
sistent with the best uses of the water resources of the state.
'the Board followed this policy with Wofthiné and SLRWS and made
two carcefully considered and reasoned decisions. It is clear
that}cbere was nothing arrpitrary or capricious about those

. .

decirsiions,
II.

S A

THE BOARD WAS NOT CLEARLY ERRONEOUS AND
DI@ NOT ABUSE ITS DISCRETION BY APPROVING
WORTHING'S APPLICATION, BUT DENYING SLRVS'S

FHQUEST FOR RELIET FROM QUALIFICATION NO.
7"

SERWS trges the court to overturn the Board's decision
and substitute its own judgmen:t based upon the testimony given
ai: the January 29, 1981 Board meeting. This position is based
upon the claim by SLRWS that the Board was clearly erroneous
arxd abused its discretion by approving Worthing's: appllcatlon
et removing Qualification No. 7 from Water Permit No. 4300-3.
Mis claim is unmerited.

Eermlt No. 4300-3 was granted on. Dncember 12, 1973
‘&fter several hearings and many hours were spent lwstenlng to
arguments for and against the granglng of fne permit. Bue
to lack of information with ragard to the aqulfer, the Bbard
moved and wtkted to grant the perme aAbJeh“ to seven conditions.,
The flrsL i condltlons were placed on the permlt to protect
cther Dakott7WPl* owners from Hl"Plf‘Pant aquifer head pres-
saxn'gecllnes.' The seventh 0undition, requiring development
ot the Davis weil field was appended to the permit to pro-
cect-water users in SLRWS from hardship in case the system
wa3 nequired’ to shut-off from the Dakota.

Th.at decision was acceptable to SLRWS and was thought
to be a good canpromlse. In fact, whzn che Friends of the
DakotrnSandqtono ’P-SDA) appealed the Board's decision, SLRWS
pPintﬁd to the sevem conditions in the permit as evidence of the
Latlonallty of the Board. The Court in In Re Matter of South

1

Lgncoln Rural Water System Applicaticn for Permit No. 4300-13,

295 N.W.2d 743 (8.D. 1980) also indicated that the conditions

imposed ¢n the permit demorétrated the Boaxd's ecareful con-




sideration of the application.

Now, however, SLRWS cuntands that perhaps the decision
that was so reasonable back in December of 1978 is not so
reasonable - today, To support this argument counsel for SLRWS
claims that the new evidence presented before the Board in
January, 1281 conclusively demonstrates that there is a lot of
water in the aquifer and that the amount of high gquality water
is better than previbusly knovn. Vhile these contenticns may
be true, they still do not alleviate the concerns of the Board
at the time Condition No. 7 was originally imposed.

What concerned the Board in December, 1978 was not
so muech the amount of water in the aquifer as the effect of
high capacity pumping cn the head pressure of the Dakota (see
Condiitions 4. and 5 of Water Permit $#4300-3). The Board wanted
to protect ¢fomestic well ovners in the area fiom the financial
burden of lewering pumps or drilling new wells to compensate
for a serious head pressure decline. At the same time,
Condition Na., 7 was imposed on the permit tc protect the system
from an excess of optimism about tha aquifer,

The expert testimony on January 29, 1981, did not

rel:ieve the Board's doubts about the head pressure decline.
On page 53 of the transcript, the following exchange occurs
betwveen Board Chairman Decker and Assad Barrari of the South
Dakata Geological Survey:

Decker: Okay. Do you feel then as of

today, this da’‘e, that you have
more data available to you, or
sufficient data that you can in
fact validat= some of those things
or tell us what the drawdown is
going to ke based on what has heen
done?

Barrari: We have found out the aquifer covers

a larger area. We have also deter-
mined more good water that is present
in the aquifer. But we cannot deter-
mine what is the effect of the draw-
down. We cannot predict the drawdown.

Derr.ic Iles, also of the South vakota Geological
Survey’, who perrformed the data gathering relied upon Ly SLRWS
also weuld not ccmmit himself to any conclusions ahout the
Dakota. On page 59 of the transcript in rec)jonse to a ques-

tion by Board member Ray Rylance about relieving the councerns

of the Board, Iles resionded:




"It's a judgment. There is nothing con-

clusive, I cannot point to a specific
%, fact and say this is the all-important
fact and it's going to solve all the
probhlcms. "
On questioning from counsel for FOSDA, Iles acdmiited
that he did not know the source of recharge, rate of recharge,
or quality of recharge water. (Transcript, p. 7% and 76). He
also admitted that he did not know if inferior quality water
would move int» the area due to increased pumping (Transcript,
pP. 76€). Dednﬁs Beisell, a hydrologist who testified for FOSDA
stated that there was inadequate information to make a reliable
drawdown prediction (Transcript, p. 117). At no time did
Richard Aten, the hydrologist hired by SLRWS, venture to make
a dirawdown piediction., At no time during the testimony were
the Board's legitimate questions about the drawdown answered
by any of the experts.

S1LRWS argues that it is unreasonable in 1981 to
impose the Davis well fiela condition because of the high cost
‘impased upon the customers within tﬁe system. In December of
ja:m it was not unreasonable, but somehaw the high cost is
unreasonable in 1981, Given the high social cost of eight
hurdred simty five (865) water users being shut-off if the Davis
lire is not= built and the aquifer head pfessure drops, the
cossts of buvilding the line are cheap. Counsel for SLRWS uses
ther figure of seven hundred seventy two thousand nine hundred
eigﬁty five dollars ($772,9$5) as the total cost of this Board
imposed insarance policy. This figure is deceptive because it
is #he tota.l coSt over forty years to SLRWS. Present value of
that: total, ilowever, using a conservative five percent (5%)
rate of inflation is approximateiy one nhundred nine thousand
dollars ($10'5,000). That is not very much money when considering
the »\ternativie cf no water at all.
During the January 29, 1981 Board mceting there was

a lonmg discussion about future funding if the Davis line was
not rauired to be constructed until actuallyvneedad (T'ranscript
pp. 81-102), The Board wished to determine whether funding would
be available in the “uture shouid the Davis line need to be
constructed. At no time was there any guarantee by SLRWS thab

funding would be available either in part or in total. fThereforc,
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it was recasonable that the Board réiuired the Davis line

to be constructed when it knew funds were presently available
rather than hope that money could be found in the future

when construction costs would undoubtedly be higher.

Regardingy the forty scven (47) users in the Alcester
area that SLRWS contends will be deleted from the 5?stem by the
DPavis line requirement, it was in the Board's sound judgnment
and discretion for it to have determined that the potential
harm to eight hurdred sixty five (865) users clearly out-
weighed the iwmediate harm to those forty seven (47) users.
Furth.er, there was no testimony from SLRWS saying that alter-
nate fundinyg to add those Alce;ter users was unavailable.

In its brief, SLRWS attempts to demonstrate that the
Board made a political decision rather than a decision based
upon the hydxrological and geological facts before it by citing
comrents macle by two board members. This argument fails for a
numbier of reasons. First, there vere five members who voted
unanimously not to modify the permit at the January 29, 1981
hearing. 'The entire Board decision is not necessarily indi~
cated by the comments made by one or two indivi&;a;;poard
members. It cannoi be said that board menbers Walter#, Arend,
and Rylance agreed with the rationale alleged by SLRWS as the
reason behind the decision by Harms and Pecker.

second, Chairman Decker's supposed comment was taken
out of context. O page 133 of the transcript, Decker indicates
thait he is unconvinced by the new evidence presented. Therefore,
since there has been no significant change in information since
the original decision vas made in 1978, therec would be no
reason to ramove the qualification. iIf it was reasonable in
1978, it is still reasonable in 1981 without conclusive new
datir.

Third, the reasons for the decision are sct out

sn the Findings of fact and conclusions of law. It is improper

for a reviewing court to look into the thought processes of
an edministrative body to determine whether there was a legiti-

mate basis for a decision. 1In United States v. Morgan, 313 U.S.

409, 61 S.Ct. 999, 85 L.Ed. 1429 {1941) the Court said, "Justk

as a judge cannot be subjected to such a scrutiny . . . so0 the




integrity of the administrative bProcess must he equally re-
ssected, " 61 S.ct, at 1004, A California Court of Appeals

discussed this doctrine succinectly in Board of Administrat{gﬂ,

Public EmpfoyeesL Retirement System v, Superior Court, 123 Cal,

Rptr. 530 (1975) when it said, "The Juy is firmly established
trat if the decision is right, the judgment or order will be
affirmed fegardless of the correctness of the grounds upon

vhich %he decision was reached." 123 Cal. Rptr. at 533,

to a substitution of the Court's ﬁudgment for that of the Board
contrary to South Dakota law and policy,

With regard to Worthing, fhere were more than suf-
ficient grounds for the Board to have approved its application
subject to the acre feet limitation. The Dalkota formation hasg
beer: discussed extensivgly before the Board on numerous
Occassicns. As cuunse]~fpr SLRWS points out in the trial briéf,
there was nq question tudt there is a substantial amount of
water in the aquifer. The staff hag testified that it feels
unappropriated water was unavailable in the Dakota, Tﬂére
Was no reason not to grant Worth}ng's water right based on the
evidence before the Board and Lh;refore the Board acted propeily
in épproving Application No. 4401-3.

Eor'these reasons, the Water Management Board re-
spectfully prays that the decision of the Board granting
ApplicationiNo. 4401-3 to the Town of Worthing and the decision
denymg relief frum Qualification No. 7 in Water Permit No.
4300—3\to>SHRWS be: sustained.

Dated this _ 2714 day of April, 19g1,

Respectfully submitted,

gz:z;h:hfﬁ%Z..gZQ;;;é&

Danicl|J, Dpyla v
Assistant Attorney Generail
Natural Resources Snction
Room B-102, Andersc- Ruilding
Pierre, South Dakota 57501
Telephone: (605) 773-4075

\



CERTIFICATE OF SERVICE
I hereby ceréify that a true and correct copy of the
drief of Appellee Water Manaacment Board IN THE MATTER OF
SOUTH LIﬂéOLN AND CITY OF WORTHING, CIV. FILE NO. 81-103 wﬁs
served by United Jtatéé mail, first class, postage prepaid,
upon Mr. Jeffrey P. Masten, Attorney at Law, 110 South
Broadway, dnton, South Dakota 57013 and Mr. Dennis C. Mc-
Farland, Attorney at Law, 505 West 9th Street, Suite 101,

Sioux Falls, South Dakota 57104 on this _ 27+ day of

(>v-~«( 9; Q’z,%’/

Daniel J. Doyle

Assistant Attorney General
Natural Resources Section
Room B-~102, Anderson Building
Pierre, South Dakota 57501
Telephone: (605) 773-4075

April, 1981.




s I ‘ . e
STATE OF SOUTH DAKO'TA
WATER MANAGEMENT BOARD
IN THE MATTER OF SOUTH LINCCLN FINDINGS OF FACT
RUPAL WATER SYSTEM'S REQUEST FOR CONCLUSTIONS OF LaW

)
)
RELIEF FROM CEVTAIN CONDITIONS TO ) FINAL DECISION
PERMIT NO. 4300-3 )

o1

Having heard and considered all the ovidence presented
before the Board in the above-cntitled matter on January 29,
1981 at the Richard B. Kneip Building, Pierre, South Dakcta, the
Board hereby makes the following:
FINDI&GS OF FACT
1. That South Lincnln Rural Water System possesses
Water Permit No. 4300-3 which was granced or December 12, 1978
by the Water Rights Commission (now Water Management Board).
2. That this permit had several qualifications at-
tached to it, including th: requirements that:
3) The system shall install one oncervation
well into the upper layer of the Dakota
Formation about two hundred feet from each
production well to be used for monitoring
draw down near the production well.
7) The Davis area well fielid shall he developed

, ) o
and placed on line prior to pumping from any

1

Dakota Formatiorn vaells,

3. That at the meeting of the Water Managema2 't Board

on Sepcember 25, 1980 the rural water system asked to bhe relieved
. &

of the Davis well fie]d conditionvénithe grounds that thz condi-
tion was unnecessary and tha* 'if }eqhi:ed to comply with that
condition, numerous househclds would not be able to be served by
tﬁé system.

4. That the Board determined at chat meeting Ehat the
pufpose of the Davis well field qualification was to protect the
system in the cvent the Dakota Formation head bressure was
found to be duclihth more than anticipated, ru&uiring the
rural water system to find énother scurce of water, 'he Davis
fieid was to be the other scurce and was initiall} ragaired

by the Board to be available at the time the system wvas

operational.

S T T T g e S
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('5. That funding for the J;vis weli field was available
Sebtember, 1980. bﬁt that there was no guarantec that the funding
would continue to be available to the same extent or at all in
the future shculd the need for it be determined due to hakotda
Formation head pressura conditions.

6. That there was insufficient evidence to conclusively
determine the éffects of pumping by the rural water system on
the Dakota Formation head pressure.

7. phat the Board at the September 25, 1980 meeting
determined taat the Davis well field qualification was a reasonable
and necessaluy precaution basaed upon the funéiwg uncertainty and
lack of inférmation regarding the rechar e and movement of
water in tﬁe Dakota Formation.

8. That the Board at that meeting declised to remove
the Davisifield qualification, but modified it to require that the
well fiela be fully operational by November 1, 1981.

9. That the Board further modified the permit at the
request of the rural water system by allowing a change in diver-
sion pdint and by relieving the rural water system from the require-
ment that three wells be operational prior to the use of the water
by the system;

10. That the rural water system in January 26, 1981
again asked for relief from the Davis well field condition aad
also asked for relief from the observation well requirement.

11. That the ohservation wells in the area presently
serve the purpose of condition No. 3 in monitoring any draw
down caused by the rural water system wells.

12. f7hat there is no absolute guarantee that funding
will be available in the future to construct the pavis line
should the Board determine that such construction is necessary
due to declines in the Dakota Férmation head pressure.

13. That there is still insufficient information,
despite the information prepared by the South Dakota Geological
Survey, to he certain that the Dakota Formation head pressure
will not decline to a sufficient degree tn cause the rural water
system to cease pumping from the Dakota Formation.

14. That only continued pumpin§ will cenclusively

determine the impacts of large-scale withdrawals from the




-~
7

t
Dakotz F;fmation.

L5. That, in the event the decline of the Dakota
Formation head pressure is greater than anticiféted by the
rural water system, the Davis field availability is necessary
S0 that the users of this system will have a guaranteed
alternate source of water.

16. That if the Dakota Formation head pressure
declines to the extent the rural water system must cut off
from that source, and if the Davis well field has not been
constructed, and if there is no funding or inadequate funding
te provide an alternate scurce of water, the harm to the users
of the rural water system will bhe severe.

17. That this potential harm is avoidablé.

18. That the Davis well field qualification is the most
reasonable and equitable means cf avoiding the potential loss of
water to the users of the rural water system.

CONCLUSIONS OF LAW

1. That the Board has jurisdiction to consider amend-
ments to a water permit.

2. That the Board has the autﬁority and is obligated
to place whatever conditions on a water Lermit it feéls are
necessary to protect the interest of both the applicant and others
who may be affected by the granting of the permit.

3. That it is in the public interest to r&lieve the
rural water system from Condition No. 3 of the permit since oh-
servation wells are present to adequately monitor any head
pressure decline.

4. That the Board may refuse to amend a pe1hit if it
feels the amendment is not in the interest of the applicant or
other potentially affected rarties.

5. That when é qualif}catio?vhas been placed on a
water permit and no conclusive and irréfdtab]e evidence has
been presented to change the necessity for that qualification,
the Board need not amend or remove that qualification.

6. That it is nct in the rural water system's

interest nor in the interest of others potentially cffected




("
by the rdrdl veter system's pumping from the Dakota Formation
to relieve the rural water system from the Davis well ficid
qualification.

FINAL DECISION
The request by the South Lincoln Rural Water Bystem
to be relieved from Condition No. 3 of Water Permit No. 4300-3
is hereby granted. The request by South Lincoln Rural Water
System to be relieved from Condition Mo. 7 of Water Permit No.
4300-3 is hereby denied.
rr

- )
Dated this .24 day of March, 1981,

<;5§;£§Lv¢(<:§?f;é¥é;ﬂ~p4/

SECRETARY
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4 L\ili‘?\\ Departient of
Water & Natural Resources

Joe Foss Building Water Rights Division
Pierie, South Dakota 67501 605 773-3352
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March 27, 1981

EBff P Masten Dennis McFarland

110 S Broadway 505 W 9th St - Suite 101
Canton SD 57013 Sioux Falls SD 57101
Gentlemdn:

This is to notify you that final Decisions including Findings of Facr and
Conclusions of Law were adopted by the Water Management Board for Application
No. 4300-3 which was considered at the March meeting as prepared by staff.

The Final Decision, Findings and Conclusions are on file in this office and
signed copies will be furnished upon request. South Dakota Statutes provide
that the decision of the Board may be appealed to the Courts.

Very truly yours,

JOHN HATCH, Chief Engineer
Water Rights Division

kw

Egual Opportunity Emploger

WNR-1. 1-9/79



FRIENDS OF DAKOTA SANDSTORE AQUIFER

March 3v, 1981

Mr. John Hatch

Department of Water and Natural KResources
Wwater Rights Division

Joe Fuss Building R
D{arre, SD 57501 Voo

Dear John:

We are requesting a statement from your office with regard tv concesrs we have based upon

events which have occurred in the nast as it will affect events that may occur in the ncar
future.

.

The South Lincoln Rural Water System was granted iheir request that they be allowed to pump
from two wells with a reduction to 304 acre feet annually until their third well was
constructed. The original intent, we believe, was that the original 455 acre feet was to
wiave been more or less equally divided between the three wells to spread out the influence,
It is our understanding that the main control building and reservoir of the Rural Water
System will be completed April 1, so it would appear the System could coumence pumping
shortly after that date., In observing the progress made by the System, the only w:ii in a
position to be pumped at this time is Well i#2, .

3
I3
v

Testimony was presented at the January 29, 1981 hearing to the effect that 453 acre feet is
less than 300 gpm. Therefore, the 304 acre feet previously referrnd to would be even
further less than 300 gpi.

We would like a confirmation as to the pumping rate the Rural System is allowed at this
time, from how many wells, as well as information as to how the staff of the Water
Management Board intends to monitor the pumping rate the System is using. We would also
like to know if the staff has, or will bLe personally inspecting the wells to be pumped by
the Rural Water System as to whether the air linc has been properly installed in each of
them. Considering the reluctance in the past on the part of the Rural Water Sysatem to
comply with regulations imposed upon them, it would appear to us that some check over and
above their written or oral assurance be made on these matters.

At the November, 1980 hearing, you stated the observation wells, which are ru, be used to
monitor the drawdown, would be determined after the third well was finally .ocated and after
some pumping by the System. If the System has indeed located their third well site but has
no way of transporting the water from that well te “heir distribution point, we would also
be interested in whot monitoring will be done until the water from the existing third site
is utilized, and rv. c'dering the potential output oy thkat well, or if that site is
abandoned, the morlr.:ing to be done until the third site is definitely located and actually
put into production nse at a pumping rate equal te that of the other twn wells.

}c rely,
Z,Méa/

Wanda J. Sletten, Secretary

Your prompt reply would be appreciated,

cet:  Dennis McFarland
Dernis Decker
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MASTEN, MYRABO & IRONS, P.C,

4 FAantis.OnaL CONPONATION

ILAWYERS
108 50Ut DRGALYWAY
CANTOMN, SOUTH DAKOTA 57013 \ . Y
SAM V. MASTEN {913 . 1980)
JEFF WMASTLN
LLOYD X MYAABQO

suGEnE J mons March 30, 1981

WILLIAM I} nUNSILE

AREA CO' § E0S
.4 .43

Hon. Robert A. Miller

Presiding Judge of Circuit Court
Hughes County Courvhouse

Pierre, South Dako:ia 57501

In Re: Appeal by South Lincoln Rural Water System from decision
of South Dakota Water Management Board.

Dear Judge Miller:

It is my undefstanding that a hearing to extend the stay in the
above matter has been rescheduled for April 29, 1981, rather than April
1, 1981 as had been originally scheduled

Because of the extreme time constralnts taced by our client, the
rural vater system, I would greatly appreciate it if you could

give consideration to establishing a briefing and argument schedule
for this matter so that we would not have to wait until the hearing
which has been set fovr April 29 to de so.

lnasmuch as we represent the moving party, I would think that any

‘time problems would then be ours, rather than the appellees, since

we would be writing the first brief.

This project is in the middle of construction, and for that reason,
we are rather pressed for time. E ’

< [ 4 =N .
Ar' consideration of this request you can give us will be much

apprec1ated, and I will look forward to hearing from you at your
convenience.

Thank you in advance for your cooperatlon.
very truly Ours,
‘1)’

EUGE ]
For tl flll
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CIRCUIT COURT OF SOUTH DAKOTA frEe e
ﬂXTTlﬂHMCHALCRRCUYF
Aughes County Courthouse
Per B 1112
Picrre. South Dakota 57501
(605) 773-3711

Chambers of
Robert A. Miller April 1, 1981 Sally Hanson
Presiding Crreunt Judge Adummstrane Secretary

Eugene J. Irens, Esq
108 South Broadway
¢anton, S.D. 57013
Rosert L. Timm, Esq
Deputy Attorney General
State Capitol Building
Pierre, S.D. 57501

Daniel Doyle, Esq

Assistant Attorney General ~
Department of Water and Natural Resourves
Pierre, S.D. 57501

Dennis €. McFarland, Esq
505 W. 9th Street, Suite 101
sioux Falls, S.D. 57104

Graig Sewell, Esq
131 N. Main Avenue
Sioux Falls, S5.D. 57102

IN THE MATTER OF SOUTH LINCOLN
(City of Worthing and)

Hughes County File 81-103

Gentlemen:

pursuant to Mr. Irons' letter of March 30, 1981 1 feel that appellant's
brief should be submitted to me by April 14; then appellees should have
until April 24 to submit their briefs; lastly, appellant could then
serve their reply brief at the time of the hearing.

1f any ff you have any serious objection to this please advise.
\

c € |
(0>
. S
ROBERT A. MILLER
Presiding (Z:cuiz\ﬁudgc
~

niy yours,

original filed with Clerk of Courts
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! lay., Department of
Water & Natural Resources

Joe Foss Building (605) 773-3352
Pierre, South Dukota 67501 Water Rights Division

April 7, 1981

Wanda J. Sletten, Secretary RE: 4300~3
Friends of Cukota Sandstone Aquifer

Rt. 2, Box 82

Beresford, SD 57004

Mrs. Sletten:

This will acknowledge your request for clarification of the South Lincoln Rural Vat
System Water Permits, proposed inspection and monitoring of area head pressure leve
The Rural Water System was issued Permit No. 4300-3 which authorizes:

1. Withdrawal rates up to 2.0 cubic feet per second (cfs)

2. From 3 Dakota Formation Wells

3. Maximum withdrawal from each well not to exceed .8 cfs (359 gpin)
4. The annual withdrawal (January 1 thru December 31) will not exceed

455 acre feet with all three wells ready for pumping prior to any
use of water.

Permit No. 4300-3A was approved to authorize a change in one diversion paint.

The Rural Vater System's request for relief from condition 2 of Permit No. 4300-3 (
all 3 wells to be ready for pumping prior to any use of water) was granted subject
limitation that there be an annual withdrawal restriction of 304 acro feet until th
well is developed and put on line. Although relief from condition 2 was granted, t
must be ready for pumping (on Tine) before any use of water.

The 455 acre feet annual Qithdrawélf(need three wells) is an average withdrawal of
and 304 acre feet annual withdrawal (need two wells) is an average withdrawal of 18
The average gpm has notiving to do with the actual pump capacity. The maximum pump

er
1s.

required
to the

e third'
wo welly

282 gpm
8.5 gpm.
Capacity -

per well can be no more than 0.3 c¢fs of 359 gpn.  The capacity of the pumps actually instailed

will be based upon safe well yield subject to the maximum 0.8 cfs limitation. It i

Rural Water System's advantage to rntate pumping to spread out effects to the head
because of the qualifications placed upon the System's Permit.

He expect to do the'monitoring necessary to determine any effects of Dakota Formati
in the Lincoln County Area and to determine if the System is in compliance with itg

s to the
pressure

on pum;ing
permit.

The continuous recorder observation well will provide hourly information. Other observation

wells will be monitored every 2 to 3 weeks during regular well neasurement trips,
winter months, we expect to maintain a similar schedule unless experience shows a 2
schedule is not necessary. If more frequent measurenents are necessary we would ex
make such mcasurements. Whether 2 or 3 wells are pumped, permit qualifications mus
followed.

Egual Opportunity Ewmployen

JA1-101-9/79
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Janda J. Sletten, Secretary
Friends of Dakota Sandstone Quifer
Page 2

April 7, 19861

Althouuh a final:inspection of the Rural Vater System will not be made until after the
project is completed, we expect to make inspection visits to tie production well sites
to determine that flow meters have been installed, are in operation and that gpm and
total withdrawals can be determined.

Production well drawdown measurements in wells more than 300 feet deep do not have to
be determined using an air line. An electric probe is usually a more reliable method

of measuring drawadwn in any well. The air 1ines can become plugyed or otherwise
inoperable.

Very truly yours,

i

JOHN HATCH, Chief Engineer
Hater Rights Division

JH/bt

cc: Dennis Decker »
Dennis McFarland, Attorney
Jeff Masten, Attorney
John Madden




STATE OF SOUTH DAKOTA
COUNTY OF HUGHES Affidavit

John Haich, Chief Cngineer of the Division of Waier Riahts, South Dakota
Department of Water and Matural Resources, being duly cworn on his oath, Jeposes
and says:

That the following dezumerts are true and accurate photocopics of oricinal
documents on file in the offices of the Division of Water Rights and that
documents constitute the Administrative Record for the appeal of In Re Application
for Permit No. 4401-3 by the City of Worthing and South Lincoln Pural Water Systen
Permit Ho. 4300-3,

e
nese

Application No. 4401-3 file, Town of Worthing & Minutes-May 24 & 25, 1981

Lett v dated September 3, 1980 from Cliff Morren

Hinutes-Water Janagemen! Board- Septembor 29 & 26, 1980

Letter dated October 6, 1980 from John Hateh

Reconsideration Notice dated November 5, 1980

Two letters doted October 30, 1980 from Daniel J Doyle

Findings of Fact, Conclusions of Law & Final . Decision on Permit Ho. 4300-3
prepared by the Friends of the Dakota Sandstone Aquifer

Findings of Fact, Conclusions of Law & Final Decision on Permit No. 4200-3
prepared by Attorney CGenerals Office and :dopi-sl by The board

Minutes-Water Management Board-November 19 & 20, 1980

Supplemental Materials in Reconsideration of Water Rights Permit Mo, 4%00-3A
dated November 20, 1980 prepared by Dewild Grant Reckeri & Asso.

Letter dated December 2, 1980 from John Hatch -

Letter dated December 18, 1980 from Curtis Gubrud

Letter dated December 19, 1980 from John M Madden

Lletter dated January 8, 1981 from Curtis Cubrud

Reconsideration Motice dated January 9, 193]

Letter dated January 23, 198! from Robert C Swartout

Report dated January 26, 1981 "Town of Worthing Application ho. 4401-3 and the
Request for Relief From Certain Conditions on Souih Lincoln Rural Vater
System Permits 4300-3 and 4300-3A" prepared ty James Goodman

Minutes-Water Management Board-January 23 & 29, 1981

Transcript of Hearing held January 29th, 193]

faps dated January 29, 1981 presental blWater Manaacment Ro.ed by Detvic {lles

Letier dated February 4, 1980 from John Hatch

Letter dated February 9, 1981 from Wanda Siotten

Letter dated March 17, 1981 from John Hatceh

Letter dated March 27, 1981 from John Hitch

Findings of Fact, Conclusions of Lw & Final Decision on Pormit Lo, 45005
preparad by the Attorney General Office and adopied by the Banrd

Letter dated March 50, 1981 from Fugene lrons

Letter dated April 7, 1931 from John Hatch

JOHN HATCH

Subscribed and sworn to befare me this_ diy of 14

Eo?nry Pubtic for the State of
South Dateta

S mam eat eemeia | we e s




STATE OF SQUTH DAROTA ) IN CIRCUI'M COURT
: 68
COUN'TY or HUGHES ) SIXTH JUDICIAL CIRCUILT
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In Re: Application for * BRIEF
Permit 4401-3 by the City * © OF AFR 1y
Of Worthing and South * APPELLANT
Lincoln Rural Water System * EOUTH LINCOLN RURAL WATER
Permit No. 4300-3A. * SYSTEM (SLRWS)

*
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1.
PROCEBDURAL HISTORY

F 1"/ -0’; /.300 -3

1981

The South Lincoln Rural Water System will be referred to as

{SLRWS), the South Dakota Vater Management Board, as the (Board),

the Friends of Dakota Sandstone Aquifer as (FODSA), and the City

of Worthing, as (Worthing),

On August 30, 1977, SLRWS submitted an Application Humber
4135-3 for four (4) cubic feet per second, (cfs) of water to bhe
withdrawn from the Dakota Sandstone formation, flearing on that

Crefolbraw

Application was held at Spearfish, South Dakota, on Lagast o6,
1977, 1In response to objections from existing well owners in the
Worthing arca (FODSA) , the Board deferred action on the
Application pending further investigation by its staff, On July
10, 1978, the Board received an amended Application tlumber 4300-3
(the predecessor at issue herein) seeking the appropriation of two
(2) CFS from water to be wi;ﬁ?iawn from three (3) wells in the
Dakota formation approximatelwaive (5) miles south of Worthing.
In addition to the amended Application Number 4300-3, SLRWS also
submitted Application HNumber 4301-1 for the appropriation of two
(2) CFS to bhe drawn from the Vermillion aquifer as an alternate
source. Gn July 27, 1978, the Board held hearings on both
Applications, following which Application Humber 4301-3  was
approved but action on amended Application itmber 4300-3 was
deferrel until "better testing is done on the Dakota feormation and

adequate awguifer information is obtained.® hpplication Humber

4300-3 again came before the Board on September 13th and ldth,
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1978; however, further hearing thereon was continued until
December to  allow  FODSA  an  opportunity to offer opposing
testimony.,

On December 12, 1978, the Board held a special hearing on
Applicétion Number 4300-3 in Sioux Falls, which resulted in the
final decision to grant the permit subject to certain conditions,
one of which is that issue in this appeal.

FODSA thereafter appealed the granting of the permit to
this Court. This Court upheld the decision of the Board gyranting
permit number 4300-3. On subsciuent appeal to the Supreme Court,
the judgment of this Court and of the Board granting the permit

was affirmed. In the matter of the South Lincoln Rural Water

System Application for Permit HNumber 4300-3 _NwW 2d_ (#12297,

filed August 20, 1980). 5’;(&‘1 Ag.(ﬂ/gcm-ﬁ/f?
On September 3, 1980 SLRWS £qllowed an ApplicationAEor a
modification of Permit Number 4300-3. The amended permit related
to the SLRWS request to modify restriction Ho. 2 to restrict
withdrawals to three hundred four (304) acre feet per year until a
third well was developed and fully operational, requested the
deletion of restriction Ho. 7 which would require the Davis well
line to be placed on line prior to any pumping from the Dakota
well and requested a change in diversion point of Well Number 3 of
Permit MNumber 4300-3. Hearing was held on September 25, 1980 at
the Kneip Building, Pierre, South Dakota. The request by SLRUS to
he relieved from Condition No. 2 of Water Permit Number 4300-3 was
granted subject to the 1limjtation that there be an annual
vithdrawal restriction of three hundred four (304) acre feet until
the third well was developed and put on line, Condition Ho. 7 of
said Permit was amended by deleting the words "placed on line
prio: to any pumping from the Dbakota wells" and substituting the
words "therein be fully eperational by November 1, 1981." and, the
request for a change in diversion point of 211 Number 3 of Permic

4300-3 was deferrved.
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A hearing was again held on tiovember 20, 1980 in Madison,
South bakota at which time a new diversion point was approved and
findings of fact and conclusions o»f law were waived by all
parties,
The requirement of the Davis well line was again raised
at the Unicp Building in Pierre, South Dakota on January 29,
1981. After extensive testimony the Board denied relief from the
Condition No. 7 requested by SLRWS and granted Permit HNumber
4401-3 to Vorthing. Findings of fact and conclusions of law were
adopted on March 25, 1981 at which time all parties were served
with a Notice of Appeal. The Notice of Appeal was further filed
with this Court on the following day.
SCOPE OF REVIEW
The issues presented in this appeal, as is characteristic
of administrative appeals, relate primcrily to Subsection (5) and
ta) of SNDCL 1-26-36. With respect Vto review of the Board's
Findings and Conclusions, the dquestion for the Court on appeal
under the "clearly erroneous” standard is not whether the Court
would have made the same decision as did the administrative
agency, but whether, after reviewing the entire evidence, the
Court is "left with a definite and firm conviction that a

mistake has been committed.” Frazier vs. VWater Rights Commission

NW 2d, (SD 1980% (SD 7980), In the Matter of the South Lincoln

Rural Water System Water Application for Pe2rmit Number 4300-3, (SD

82080}, both quoting In Re Estate of Hobelsberqger, 85 Sb 282, 289,

181 uW 2d 455, 459 (1970).
STATEMENT OF FACTS

The Dakota formation underlies nearly three-quarters of the
State of South bakota and substantial areas in adjoining States,
In Lincoln County, it comprises a serins of semi-consolidated
sandstones  and  intervening shaly or silty sands that extend
sounthward ftrom a sub-crop line extending from Harrvisburg to Lennox
and beyond in to Turner County and into Iowa as well., Development

Lo the present time has been limited to individual



houschold, farm, and small-community supplies. At the time of the
initial application for a permit to appropriate in August, 1977,
little was known of the potential yield or deve lepment
limitations.

At the January 29, 1981, hearing all experts for all
parties testified that the iJevelopment proposed by the South
Lincoln Rural Water system was considered well below the likely
yield potential, even for the Lincoln County portion of the
aquifer, and conscquently unlikely to cause significant adverse
affects on present users. The only dissent from this opinion wvas
by an expert testifying for FODSA who agreed that the watevr was
available, but was concerned that the precise draw-down could not

pe predicted with the present data. These conclusions,

J

articularly those of the Water Management Board's staff and
experts for SLRWS were based on the absenc» of significant impacts
or complaints dur ing some forty (10) years of use by the city of
Canton, 370 acre fecet per year compared to SLRWS present
limitation of 304 acre feet per year, and by the obvious existence
of surplus overflow out of Linecoln County.

The aquifer has heen  deve loped in Lincoln County for
municipal supply at Canton, worthing, Lennox, Havrrigbhurg and
peresford, and for farm or houschold supply at something in the
order of onc hundred (100) rural locations.

At Canton, municipal.needs of some 370 acre fect annually
(af/yr) are met from seven (7) wells located in a three-quarter
mile long strio south of iighway 18. The wells ra%}e from 400 to
480 fect deep, partially penetrating the Dakota aquifer. Wiell
production ranges from 120 to 150 gallens perx minute (gvm), and
the reported specific capacities range from 1.1 to 1.9 qallons per
minute per foot of draw-down (qoun/fp) . The records available from
the staff and from the city of Canton indicate the water level
reading by DPRoon January 26, 1981 in the Canton City Well #2,
which was idle at the tiume, with a static water level of 137.95%

feet below an approximate ground alevation of 1247 fect, compared
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to 1937 when the well was constructed, the static water level
reported vas 100 feet. from monitoring wells constructed by the
Ssouth Dhakeota Vater MHanagement Board and other observation wells,
the water level impacts have been previously testified to not
c-.tend more than five miles from the City well field.

Copies of the data sumaries by 8DGS are attached to this
Brief and by reference made a part hereof, taken from the
presentation of Ierric Iles at the January 29th hearing. In
addition a copy oE}the cost sumrary of construction alternatives
which was réﬁerred to at the heaving is also attached as part OL
this Brief.

ARGUMENT

This appeal centers on the Board's requirement that SLRWS
construct a water line from its main storage area to the Davis
w21l field as an alternative source to the Worthing well field,
and that this alternative bhe operational on November 1, 1981. ‘The
economic impact of the Davis well line expenditure will be
substantial. 1t will cost Three Hundred Eighty Four Thousand
Dollars (5384,000.00) initially to place this altcrnate source on
line. ‘'The well field has already been developed and capped, and
SLRWS has proved the capacity of that formation to produce. The
reason for not simply qoing to the Davis well Field and abandoning
the vorthing well field is that Dbavis water requiréc treatment as
it is &f substantially poorer gque tity than the Worthing water from
the Dakota formation which need not be treated for consumption.
In addition to the whree  Hundred Bighty vgur Thousand Dollars
($384,000.00) up front to place the alternative on line, SLRWS
vill be required to terminate all late sign-ups and delcte an
additional forty soeven (47) usnré in the Alcester area unless
additioual funding can be obtained. The Farmers Home
rdministration by a letter of Januavy 23, 19nl, indicated to the
Board that it would provide the necessary priocity to secure
future  tunding of the havis sourcee if actual need Wwas

Jemonstrated.,  whe engineers testified that it would take at the



outside fifteen (15) weeks to lay the pipes and install the pumps
and bring the source operational if it were required because of a
twentj‘[oot (20') head oressure decline in a period of four (4)
yearﬁ; Recall, that the testimony was, that any change in water
quatlity would occur over .a period of decades, cempared to fifteen
(13) weeks for construction, and that any decline in head pressure
approaching the twenty foot (20') limitation would be observable
well in advance of any adverse impact. The engineers further
testified that the average total cost per user, as currently
funded, would be Five iHundred Thirty Eight Dollars and Eighty Five
Cents ($538.85) without the Davis line (865 users) or Five Hundred
Sixty One Dollers and Nineteen Cents ($561.19) with the Davis line
(818 users). Each user would therefore be required to pay an
additional Twenty Two Dollars and Thirty Four Cents ($22.34) per
year to pay for the Davis source or the sum of Seven Hundred
Seventy Two Thousand Nine Hundred Eighty Five Dollars
($772,985.00) over the forty (4() year repayment period. SLRWS
respectfully submits that the Boavrd's reguirement that the system
users pay three-guarters of a million dollars to 1install an
alternate line to protect fewer than a dozen wells or existing
well owners from a hypothetical decline in acuifer head pressure,
particularly in view of the unanimous testimony on the substantial
extent of the water in storaqge, water flowing, and water quality
is prima facie unreasonable, and that the Board's finding to the
effect that it is "in the public interest” to require such an
expenditure meets the Supreme Court's standard that one is left
with a definite and firm conviction that a mistake has bheen
committed.

The Board was advised by the staftf and by SLRWS, that the Farmers
Home Administration by letter of January 23, 158! would provide
the necessary priority to sccure future funding of the Davis
source if actual need is demonstrated, i.e., if the twenty foot
(20" head pressure decline roegtriction appeared to be

approaching. In addition Robert Swarthout of the Farmers Home



Administration personally appeared at the pdarch 1981 meeting to
ansver any questions that the Board might have.

FODSA appeared at all hearings related to the amendment of
Condition Ho. 7. On January 29, 1981 the only point they made was
the continual assertion of their olaim that " a deal is a deal "
i.e., that SLRWS agreed to the restcicrion and that it, its users,
and the rest of the citizens from three (3) counties together with
the tax payers nationwide should suffer for it.

FODSA'sf;laim is morally bankrupct. The Court will recall
that in the last appeal, FODSA arqued that the decision to qrant
the permit was arbitrary and capricious bacause the Board deferred
the permit on July 27, 1978 until "better testing is done on the
bakota formation and adequate aquifer information is obtained."
According to FODSA it was unjustified and arbitrary ror thc uboard
to award the permit on December 12, 1978 when no new testing had
been done. FODSA lost that argument. The Court will also recall
that the justification by the Board for placing Condition Ho. 7 on
the permit was in order to start construction of the system and
operate it until further %Xnowledge of the aquifer characteristics
was gained.

To make a long story short, the further tests, drilling and
analysis that FOLSE claimed was so necessary before a decision
could be made has becon done, Unfortunately for FODSA, the data
and conclusions reached all support the staff and SLRWS. The
delicate "sweet pocket”" of water covers five {5) townsnips, at
least one thousand (1000) ac. ft. move through the formatinn
annually with another L,000,000 ac, ft in  storage undet
conservative cstimates,

How that the evidence is in, the best FODSA can muster for
argument is that "a deal is a deal,"

What of the Boayd? Bven  theouglh the presently existing
Boacrd is composed of new members, exceor tuo (2) {ron the original
Water Rights Commission, the Boavd vefused to reconsider the

requirement., As  far as the Board was concerned, this was a

——————wm g
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"political deal," Witress the statement of Mr. Harms (TR. 1/29/81

P. 145):

I quess, just for consideration of the people that
are here, this is g really tough issue for me he-
cause it is against my better judgment to require
that line there bascd on the techinal facts that I
have, I just -- 1 just don't think il's necessarv,
You know. | agree with the testimony that hag been
presented. 1 just agree with the fact that it's
probably not cver going to bhe used to protect your
wells. Tt may be used for something else,

On the other hand I am going to vote for that motion
because the history of this Commission has been to
require that restriction, and 1 think we have really
wrestled with some tough issues. But when we get
this complex, I think we have to look at the history
of the situation and why the restrictions were placed,
So it's more a political alternative to me then it is
a technical alternativa, hut trat's the way life is,
too. (emphasis added),

It was the further positiop ;F ;Chairman Decker that he
would not vote to modify the permit, even in the face of facts,
unless FODSA aqgreed with modification. (Tr. 1/29/81, p. 133, 1.
24, 25). Wwe respectfully submit that there is nothing in Title 46
which vests the Boara with the authority to make political deals
between private barties at taxpayer expensc, Hatch testified in
the original permit proceedings that Condition No. 7 was
urnecessary and the staff didg not. recommend it, Heither did
SLRWS, but with lack of data it was felt to be in the public
interest to consent to the condition pending results of the
dritling program.

tow the Board $ays that even though FODSA's own expert
admits the water is available (1. 1/29/81, p. 121, 122), it will
ignore the staff recommendation (delete the requirement) and the
testimony of Goodman, Iles, Adten, Barari and Madden. It was the
Board's position that even though the line "probdbly will not be
used, it is in the best intersts of SLRWS users, and in the public
interest, to vrequire the axpenditare of Seven Hundred Seventy Two
Thousand Dine Hundred Eighty [iyve hollars ($772,085.00) to
construct  this  wyhite elephant for the protection of an
unidentifiable and amorphous  ¢lass  of well owners, probably

numberira fewer than a dozen,



The  outrageous nature of the Board's decision is
)
underscored by the fact that only one (1) well ownai , Wanda
Sletten, has appeared at the latest round of hearings, and only
three (3) or so testified in the original proceeding - - most of
whom were fronr Worthing,

Turnihg to the subject of Worthing, there is a rather stark
contrast between the Findings of Fact, Conclusions of Law and
Final Decision adopted in the matter of the Worthing Permit as
opposed to the South Lincoln Permit. Ostensibly these two permits
were considered based upon the same evidence since the cespective
Wells are located approximately two miles apart and are ohviously
in the same aquifer. At th2 hearing on January 2%, 1981 this
writer was accused of holding Vorthing hostage to the South
Lincoln request for modifica“ion. Given this writer's Graek
ancestory it may indeed be true that on cccasion he does look like
an Iranian, particularly the morning after, Hevertheless the
Findings of Fact in the Worthing Pormit matter form a sufficient
basis for an appeal both of the SLRWS Permit and of Worthing's
Permit. Worthing requested a permit to appropriate approximately
65 ac.ft. or roughly 1/6th of the South Lincoln vithdrawal., FFor
purposes of argument let us assume that the populations are
proportionate, This would translate into approximitely 120 users.
The Court's attention is then draun to Finding of Fact lNo. 10 on
the Worthing Permit to the effeot

That to condition this permit by requiring the town

of Worthing to have altevnate source of wator in

readiness in casce of an aquifev decline would cause

the town to be unablie to develop the water under

this permit.

In other words, it's okay for the Board to not requive any
alternate  scurce  for Worthinag, even though it is o Juniop
appropriator, for 120 peovle located in the city of Worthing, but
South Lincoln has to chop all late users plus 17 additional users
in the Alcester avea off in order to fund an alternate source.,

Consider Condition Ho, 11:

That. the town of Worthing is aware fhat there are
AT



the construction of =lat bavis well line. that the Board is in
effect doing here is playing fast and loose with taxpayer money
which far exceeds the scope of their authority. The Court will
note that a substantial part of the arqument over the SLRWS Permit
consnists ol inquiries into federal funding decisions, the funds,
and whether or pot a certain person can commit a federal agency to
the expenditure of funds. ‘This is all outside the scope of any
authority that this parvticular Board might possess, Again, a
Roard acting with quasi-judicial authority should deal with facts,
not politics. ‘The facts are that the line is unnecessary and it
is not the Roard's position or authority to force political deals
between FODSA and the Farmers llome Administration.

The killer in the Worthing set of Conclusions of Law is

Ho. 43

That it is not in the State's interest to grant a
water permit subject to such conditions that
cffectively deny the applicant use of the water
applied for when such conditions are not necessary
Lto protect senior water right holders, adequate
domestice well ouncrs, or others wiith a valid
interest.

In Conclusion Ho. 5 the Board found that in the event that
senior rights were interfored with, the torthing wells would have
to he shut  down, Presumably  since this is  State  law, if SLRWS
interfored  with senior  vight consistent  with A 20 ft. head
presause  decline limitation, it, too, would be shut down. It is
therefore  uwunecessary  acceording  to the  Board ‘th"a‘t‘_ the Worthing
parmit be conditioned similar to the SLRWS Permit. But this isn't
good enough  in the case of  SLEWS, The law as applied to Vorthing
in ditferent than the faw as appliced to the systea,

If this Board on one day tound that ‘the sun rose  in the
cast, and on the followving «day and on tre same covidence, found
that the sun rose  in the west one wight reasonably conclude that
that Board wan  being arbitvary, capricious, ov  is flat wrong on
one out. of the two, The Conclusions of faw in the worthing Permit
ave  plainly  and  sinply  nongengical v jownd  against  the  GLRUS

Condition No. 7, of vice versa,




Conclusion of lLaw Yo, 4 1150 raises a substantial question
that borders on an cqual vrotection issae, It is okay that the
City of vbrEAing pay its dues to FODSA and FODSA supports the city
off Worthing's application vithout restrictions, but when it comes
to the evil SLRWS they have to cut people out of the system, not
serve  others, and waste three-quarters of a million Jdollars
because the Board presumably will not enforce the law in the SLRWS
case whereas it would in the Worthing case. The decision, we
submit, in the SLRWS case is flatly wrong.

Ultimately the determination on the propriety of Condition
Ho. 7 on the SLRWS Permit turns on a determination of what the
public interest is, There 15 a paucity of case law governing
choices rélating to the public interest, and certainly no
objective standard set out in the Code. Such determinations are,
by their very nature, intuitive in some cases, and certainly
subject to attack as being arbitrary and capricious, Some
guidance may be found in the recently developed instrumental
analysis that the U.S, Supreme Court uses to determine the nature
of the process due in the Due Process cases. The second prong of
the Supreme Court's Due Process analysis involves weighing "the
personal interest infringed, discounted by the chance that
alternative procedures would be more likely to safequard it,
against the added cost of such alternative procedures. "L. Tr ibe,
American Constitutional Law § 10 through 12 at 532 through 540,

note 4 (1978). Matthews v, Aldridge, 424 U.S. 319, (1976),;

Mashaw, "The Supremne Court's Due Process Calculus For

Administrative Adjudification in Matthews v. Aldridge: 3 Factors

In Search Of a Theory of Valuae, 14 UeChioLoRev, 28 (1976). In the
present case the persconal intorest infringed would be the claimnd
inadequacy of the standard domestice well clause which is inserted
and made a part of every water appropriation permit, This was

made o part of the SLRWS Permit and the Worthing Permit, only the



SLRWE Permit also carvied the additional Condition lo. 7. The
cost. of the Condition jio. 7 is easily ascertainable from the
evidence:  Seven Hundred Seventy ‘1wo Thousand Hine Hundred Eighty
Five Dollars ($772,985.00) . The question is what facts entitle
FODSA, to the extent that FOLSA is anything more than Wanda
Sletten, to Seven Hundred Seventy Two Thousand Hine Hundred Eighty
Five Dollars ($772,985.00) worth of protection more than she would
otherwise be entitled to under the statutes of the State of South

i

Pakota or rore protection than any other well owner in this entire
Statg 5 entitled to. The answer to this question, based upon the
record thus far, is none, There are no facts in evidence which
would justify such a substantial expenditure of public and private
funds for the "protection" of so few from a risk of harm which is
so low. The experts describe the amount of drilling, testing and
research done on this aquifer in order to put this system in as
"uncommon" which is a very conservative wvay of saying that no
other system in this State has received such extensive attention,
For these and all other ireasons, SLRWS respectfully prays
that this Court either veoeverse the Board'y determination on
Condition Ho. 7 and remand with directions to the Board to enter
findings not inconsistent with the Court's opinion, or to reverse
the Worthing decision and direct the Board to treat 1like

withdrawals in a like manner, or both,

Pated this _{5/‘4'4 day of April, 1981,

Respectfully submitted,

SASTEN, MYRABO & LRONS, P.C.

:;y( ]// 7/@!&0

'%ﬂten
108 5. Broadway

Canton, S 57013
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Tacalities Provided

Davis Wells on Line

Worthing Wells on
Line

Project Section 1
Project Section 2
mnoumnn Section 3
Project Scction 4

Statistical Summary

Total Project Cost

Numzber of Users
Served

Lozn

Amcual Cost
Ter User=

Users Adaded

SOUTH LINCOLN RURAL WATER

nomH.mcxxbwm OF COJSTRUCTION ALTERNATIVES

WA

Additional FmHA & Srare Funds

| - Present Funds i State Grant i
1 * 2 3 4 | S ‘ 6 4

| | |

! _

X : X !
!

u

X X X X X box i
}

1007 100% 1007 1007 100% 1007 “
]

100% 1067 100% 100% 1007 1007 M
0% b4 50% 1007 1607 1004 m

i

5304 1007 1007 100% 1007 100% “
$7,270,0C0 $7,270,000 $7,470,000 $7,989,0004 §3,212,0004 $8,583,000%

818 .. 865 922 1,010 1,100 {1,100
§5,0674,000 mmhmq>.coo $5,674,000 $6,080,000 $6,250,000 $6,550,000
$561.19 $538.85 $510.90 $506.85 $486.82 $502.69

- . 47 67 78 e[ -

# Assumes loan/grant funds available in the same proportions as current funds.

* Includes $150.00 per user per year O & M expense.
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MEMO

HMay 20, 1981

TO:  South Liacoln RWS Tiie

A
FROM: Jchn Hateh O /A//'{i'%
§ iV
/
Dave Holman, NG & K advised via telephone Apri] 22, 1981 that +he South
Lincoln Rural Watep System started bumping Wells No. 1 ¢ No. 2, April 21,
1981 for flushing lines ang filling ground level reservoirs,

The pump setting is 360 feet below the discharge head (about 5 feet above
the ground surface). Pump design i3 for 300 gpin,

r. Holman reported a Person complained of cloudy water in domestic well
about 10 days before any RWS puinping,

Assad Barari reported that he had investipated a cunplaint of a domestic
well pumping sand. Well was 2 | ¢ s N of North RW3 preduction well, Assad
found sand in the bressure tank, Water diveet from the well did not show
sand., This indicated the well had been pumping a small amount of sand for
seme time. Assad advised the well owner that a well pumping sand 2 miles
from a production well Was not the rasult of any pumping from the production
well,




June 1, 1981

MeliO

T0: South Lincoln Rural Water System File , .,L
(\ / /'y‘ Z?Z~Af

FROM: John Hatch, Chief Engincer e [ a/{(, .
/w UA (&

SUBJECT: Serving First Users by Rural“Vater System

John Madden, DG & R advised via telephone that 230 users have peen authorized
to start using water frem the South Lincoln Rural Water System beginning the

week of June 1, i981. An additional 280 users will be authorized to turn on
by July 1, 1981, All system pipe is to be in the ground by July 4, 1981, The
remaining users will be turned on between ncw and late fall,

The four year period specified in the RWS Permitofficially begins June 1, 1981,

The system has been pumping water into reservoirs for main flushing for about
one month,

JH/qy




TRIENDS OF DAKOTA SANDSTONE AQUIFER ﬂ?‘QS)
Rt, 2 Box 82 Q‘Ca
Beresford, South Dakota 57004 Q“ »\qcb\ %
June 19, 1981 . \5\\‘2‘ ‘\"\\ 6

Mr. Bob Neufeld

Department of Water and Natural Resources
Joe Foss Building

Pierre, S. D. 57501

Dear Mr. lNeufeld:

On May 27, 1981, at the meeting of the Water Management Board, Mr, Dan Doyle gave
the members of the Board an update on the status of the pending litigation. One
of the areas involved the South Lincoln Rural Water System in that Judge Miller
had denied the request of the Rural Water Svstem for a stay with regard to
construction of the alternate source pendiag a decision on the merits and that if
the three parties involved could stipulate to a stay, a bond ef $384,000 would be
required. Mr. Doyle also {nformed the Board that the Rural Water System had made
no attempt to obtain a stipulation from either FODSA or the State,

A discussion by the Board with regard to enforcement of the restriction brought
forth one ustatement by Mr. Arend that in addition to the four months conectruction
time, a minimum of 45 days would be required for the bidding proceset. The consensus
of the Board was that the Rural Water System would necessarily have to be under
construction of the alternate source by July 1 in order to complete construction

by November 1, 1981 and be in compliance with their permit. After several possible
routes of action were discussed, Mr. John Hatch suggested to the Board that he
would write the Rural Water System for an indication of how much had been done
toward the tidding process and ultimately having the alternate source completed

by November 1, 1981 and informing the Rural Water System that the Board expacted
them to be under construction by July 1 c: }v pubject to appear at the July

29-30 Board mecting for an explanation. . Hatch stated the letter would be
written right after the Board peeting and chis received approval of the Board.

On June 11, 1981, I personally ruquested a copy of the letter Mr. Hatch was to
have written. I was told that he did not write the letter to the Rural Water
System as a result of a conversation with you. I was told you told Mr. Hatch

not to write the letter until Judge Miller handed down his decision on the merits
because the Rural Water System would not actually be in violation of their permit
until November 2, 1981 and that the Water Management Board was not the enforcer -
the staff was.,

e e . e mmreo—— —— £ o T Y S e g e



Mr, Bob Neufeld
June 19, 1981 -2-

I realize that 46-2-3,1 says the board may delegate enforcement of existing rules
and laws to the chief engineer. However, 46-2-3 says the engineer and other
personnel are to serve at the pleasure of the commission. This, therefore,
indicates that the "staff" is to take direction from the board as well as carry
out the wispes of the board. If the “sraff" has full rein, there is little
reason for the existence of the board. Tt also is inconceivable to me that the
vgraff" would voluntarily enforce a requirement on a permit when the requirement
did not originate with them.

Another matter discussed with Mr. Hatch on June 11 was the fact that the Rural Water
System had started gerving customers on June 1 and that it appeared the Rural

Water System was wasting water and that the "staff'" had not made an “on-sight"
inspection. When questioned, Mr. Hatch said they did not have a time schedule vet
up on when they would make the inspection and that the lowering of water levels

in monitored observation wells would prompt him to make the inspection. However,

in a letter dated April 7, 1981 to me, Mr. Hatch statas as follows: 'Although

a final inspection of the Rural Water System will not be made until after the
project is completed, we expect to make inspection visits to the production well
sites to determine that flow meters have been installed, are in operation and that
gpm and total withdrawals can be determined.' On June 11, Mr. Hatch stated he had
talked to Mr, John Madden, engineer for the Rura' Water System, and that the Rural
Water System Board had not authorized advertisem:nt for bids for the alternate
source. Mr. Hatch also said that John Madden had assured him that the flow meters
and other appurtances had been {nstalled and were in operation and this, appavently,
fulfilled the "inspection

You are well aware of the fact that the permit for the South Lincoln Rural Water
System has been controversial since this was first brought before the Board in
October, 1977. During this time, we do not feel the Rural Water System has shown
good faith by their actions and that this fact should be a signal for the Ygraff"
to keep close scrutiny on the progress of the System by actual on-sight inspections.
If it would serve no other purpose, it would be helpful in settling disputes which
may arise in the future.

Also, 1 see nothing in the statutes that indicates your office supersedes the
authority of the Warter Management Board which would enable you to override a
request the Doard understood would be carried out.

An explanation tc justify these recant decisions of the "staff' would be appreciated.

Sincerely,

)Z*.» Ao

wanda Sletten, Secretary

ce:  Dennis Decker
Marion Gunderson
Leland Harwus
Robert Arend
Raymond Rylance
Merwyn Walter

g e < e



July 9, 1oy

s, Landa Slatton, Secratary
Fricnds of Dikota Sandstone Aquifer
Routa 2, hax o2

Borostord, South Dakota 57004

Deur tirs, Slotton,

This witt acknow ladga yeur latior cencernlng conversations batyoan
nysslt and I'r, Jlatel ratating to enturcaannt of South Lincoln Rural
Vator Systents perniy io appropriate vater, | apologize for rot
respanding soenor, but for vhe last teu voeks | hivo been Involvod vith
Inpor fant netters that hova occupied all of y tic,

You aro concerned that tho Yaior Panagenent Board? s dasivo for Johp
Hiateh to contact Hia Nural Weter Systen vas not acted upon by t,
Hatch.  As you Say, no letier vas writton to tho Rural Uater Syston,
The reasons for ihis weuld becomo obvlous |7 YOu would nalie a nore
caiplete analysle of the statutas, beth those YOU citod and sene you
falled to clto,

~h

Tha cxocutiva reorganization of 19713 altered dhe statutery autner iy o
thu Vater Rights Comnission Gicruorly iho Vater Resources Covmtssion
end since 1979, the Water Henugenont Board), Praseontly, rho Wotor
Fanogenent Rosrd oxercises the functions of 1is prodecossars ulih
regord to the crentlig of vaier richis, regqulaiion of weior use, and
rescluilon of contlicts invelving vater rights or use wlthin I+s
Jurisdiction (speL 1~40~10, 46220} Gxcepv that tho Dopar fient of Vater
ed Havural Resourcos under the diruction of tha Secraiery noy perforns
tho adainistrative tunciions ¢i tho lioard (8DCL. 1=40-132),
Mrninistrativo funciions Includa ihe hirtno ang LBenaning of porsonngd
ond The loplonentation of docieion of the Votar Menagenend Lioerd,

The tssuanco or denlal of vater peralts constiietas Ficensing, honce
SEL Chopter (=26 Toquires thet contesiod case hoorings bo haly hoferao
The Soard when 14 constders vater peradi applications, Therefere, vhe
Fourd, qiong other things, Is g quasi= judicia) boSy whilch eun grant,
deny, defer, or when o valter pernit o riaht is vialated, suspond voicr
permits on richis vig ipg hearing procoss, |y nusi be clear 1o you
that vo assure o froteciion of dug recoss richts of ofy perticy
involvad tn g cortasted casn houring or poiential hoar in:, Fho floard

= ar— t m—
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tre, Wando Slotten
Pacy 2

July ¢, 1081

cannot Singlfancously be responsible for cnf««“ihg ordors rencrding
vater pernlis on righis ond al 50 rcise quasi=Judlcial poucrs to
deteriion at o forncl heering viother v not a water pormit or cloht
has boon victated, 17 cannot ¢it as both prosconcr and Judge., In
crder to nalntaln tho dopeetlel ity of the Poard i 1is quosi= judiciol
funcilons, tho enforcocnt autiwr iy resis vith ihe Daperinent of laver
and Naiwral Roszources,

At vho Vater Monsgerncnt Neard nooting is Moy, v, Duyliz, s iha Bonrdts
attoruey in thu Infioufinn pwndiru in civeuit couri, roquosted an
in1vr(u01u.:on from tho Poerd of o condliion plucad hy the Boord on tho

Wiral Yotor Syctem?s valer pernit,  Thic vas not intendad vo bo an
adversary zroceesing bn whlch periies of Frivnas of Daketa Sandstono
Aquifor or Scuih Lincoln Rural Hoter Sysion vere fo be invelved, iflor
vas ooy formal acticn anticioatad iron ihe Board end, o fact, iha
Pourd jeok no tormal action,  Thoe Doard vas moerely acting in an
advisory cupacity in cleridying iis Tnvent regerding rozont wsonéionte
to Water lormit Ne. 4300-3,  Tna fone ci vour letioer indicaves het you
doubi tha stafi's abllity and vitlingnoess to undertake ivs onfor coment
ronponsibilities vith regord to Scuth Lincoln fural Yotor Sysionts
periti, M that Is your siditude, You ore scriously pistakicg,  The
staff has hoen ditigent In nonitoring the systents consiruct ian
stiuation, !'r, Hatch hos buen I contact with Jlohn Podeen and has
lacrnod that the conirects havo boon let tor constructicn of the Davisg
Lino cnd werk Ts 1o hegin shorily (the week of July 20), Bereing
unferoscen problens, the Line should be oprrationt! by Hovenber 1,
TR0, os roquired de dhe permit. Sinco tho necassity of the Davis Line
was in quastion pending the ouicono of tho circuli cowrs devceraination,
I+ was not unreosonzbila for Ui, Hateh oot fo havo ony prassuro on the
Syetan to lot the convractes, thr was iF unroeas onhblu fee the Systun
Piceti to wualt the ourcosie of the docision,

As for inqncciiun of South Linecint's sysioe, we have boen in contnct
with I'r, Dodden and huvo heen advised that netors have Loen fnstal led
aod rucuxds are belng kepi,  Tho systan has nonisoring capacilliy to
record vhen Tha punps oro operated, for how lane, and ho puidor of
galfons punsped,  Since port of U'r, Maddun's rovjonsinility 1o his
{trnafs cliont, ithae Rural Voter Sysias, is 1o bo coririn that cuthecizod
consieuciion inuludo” vhoso feetures nocossary to peot the conditicns
of tha sysian's gornit, wa saw no wced vo melko an Lewciaia frspection,
When an inspection Is made, 17 the novitoring cepabiliiy 1s not as I,
Padden hus statod, vo vl censider tho Gurel Vaver Systom o bo in
violation of s pernlt end Pe, Madden will obviously bo in troubla
with his cliont, Ip adéivion to fha sbove described avcrenoss of the
siiuction, wo nave o reguitr schadole of monivering obhsorvaiien valor
levals as any oravdovins ara oi wediate fnferost 1o us at this tine.,

I hopa 1ids talter vl setisfy your concerns vitih regord 1o ihis
rattore  As is avident, “ho Depurinent is dubly capabla of porforming
its duties with rogerd to enforeciieni of vater richts tn the state,




'ra. vondo Sietton
Puge 3
July 9, 1001

The real probluem 15 that you apparently beliovo dhesa duiies antend @
good dual furiher than They aciual ly do, Yo hepe In iho future you
vl11 be were coutious poforo you juup 10 conctustons, both jeqel and
otheruisa, about the operations of l'r. Haich cnd hio staids bioyeu
nava any turther questions or prosions, rioass contuts Ut

Sincerely,

varron i, Heufeld, secretovy
Dapar tuend of Uator and Haiurel fosotr cas
Fhona:  (G0Y) TT1E=3151

ccy Dannls Dacker
tHar ton Gunderson
Latand Harms
peher ¥ Arend
Rayhond Rylance
rorvbn Val tor

(1724051
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FRIENDS OF DAKOTA SANDSTONE AQUIIER RECEIVEB
Rt. 2 Box 82

Beresford, South Dakota 57004 JUL17 198}

July 15, 1981 ; DEPT. OF WATER &
i NATURAL RESOURCES

. ety

. -

Mr. Warren R. Neufeld, Secretary
Department of Water and Natural Resources
Joe Foss Building

Pierre, South bakota 57501

Dear Mr. Neufeld:

Re: South Lincoln Rural Water System
Water Permit #:4300-3

Thank you for your letter of July 9. It was unnecessary for you to apologize for the

deley in your rerponse, as I realize the extent of the difficult matters handled by
your office.

My letter was apparently one of those difficult matters. Although your reply was lengthy,
it failed to satisfy my concerns nor did it justify the actions taken by your office and
the staff regarding the enforcement of one of the restrictions attached to the above
permit.

You state in your letter that the Water Management Board has the functions of granting
water rights, regulation of water use and resolution of conflicts within its Jjurisdiction
(SDCL 1-40-19, 46-2-9), You also state your office now performs the administrative
functions of the Board (SDCL 1-40-13). You also stated the Board "cannot simultaneously
be responsibtle for enforcing orders regarding water perimits on rights and also exercise
quasi- judicial powers to determine at a formal hearing whether or not a water permit or
right has been violated",

I might direct your attention to other sections of the Code. SDCL 1-32~1(10) reads,
"'Quasi- judicial function' means an ad judicatory function exercised by an agency, involving
the exercise of judgment and discretion in making determinations in controversies. Tte
term includes the {unctions of interpreting, applying, and enforcing existing rules and
laws; ... ordering action or abatement of action; ...". SDCL 1-32-1(12) states,
""Administrative function' means any management function to include planning, developing,
and_implementing programs; organizing the internal structure of a department or agency;
selecting, appointing, promoting, removing, and managing personnel; directing, adminis-
ftering,.reviewing, and co-ordinating activities and programs assigned to a department,
agency or organizational subunit; reporting; and budgeting and expending funds, including,
unless excepted, special budgetary functions". 1 sec the term "enforcing" quite plainly
in the description covering the function of the Water Management Board. I fall to see

the term "enforcing' anywhere under "Administrative function'.

There seews to be a disagreement on the functions of the Water Management Board and
perhaps even the Board would be intereeted in an official opinion from the Attorney
General's office,




Mr. Warren R, Neufeld
Julv 15, 1981 -2«

Although SDCL 1-26 requires that contested case hearings be held before the Board, the
matter of the enforcement of the restriction was not a contested matter. The decision
had been made (on more than one occasion, I might add) and the Board was asked what
their wishes were since a stay had not been granted by Judge Miller. A rather healthy
discussion foliuwcd to which I was a witness, and I might add, you were not. The
minutes of the meecing would reflect this and if they do not, they should and if they
do not, I wculd like to know why., The_membzrs of the Board were justifiably concerned
that the staff stay on top of matters to make sure construction of the Davis : source

"E6EEEEEEE"BZZEGT“_T—TE_B?HEF—to neure completion by November 1571981. I am sure the
"Board did not feel they need make an official motion and have it carried in order to
be assured that their wishes would be carried out. They may consider that action
necessary in the future.

You &lso stated you had been in contact with Mr. Madden, engineer for South Lincoln Rural
Water System and that he had assured ycu that the System had met its respousibilities
and that construction of the Davis line was to begin on or about July 20. I would like
to point out that it isn't the '"Davis line" that {s to be under construction. It {s the
"Davis source', fully operational, and this includes pumps, motors, power, connections
to the main contxel building, controls, pipe-line and all other apparatus so that a push
of a button on a moment's notice would activate the alternate source - on November 1,
1981 if necessary. Also, at the time I spoke to Mr. Hatch, he did unot know that
construction was to be started about July 20, At that time, he wasn't sure if it would
start at all. Over and above that, it remains to be seen if construction does progress
and 1if all of the above mentioned particulars of that project are complete and on time.
It is apparentl)y the intent of the staff, at this point, te do little wmore than take

the word of the Rural Water System and after November 1, make a lengthy investigation

if completion was not accompliched.

Sincerely,

Yo Mo Az,

Wanda Sletten, Secretary

cc:  Uennis Decker
Marion Gunderson
Leland Harms
Robert Arend
Raywond Rylance
Merwin Walter




FRIENDS OF DAKOTA SANDSTONE AQUIFER
Rt. 2 Box 82
Beresford, South Dakota 57004

AUG L8
DIVISION UF =
WATER RIGHTS

Pierre, SD ;

July 31, 1981

Mr. Warren R, Neufeld, Secretary
Department of Water and Natural Resources
Joe Foss Building

Pierre, South Dakota 57501

Dear Mr. Neufeld:

I would appreciate a reply to my letter to you of July 15,
1981,

I am also requesting minutes of the Water Management Board
meeting on July 29-30, 1981 held in Pierre, including the
official action taken by the Board following their executive
session as provided under SDCL 1-25-2,

.

Sincerely,

%A‘ Jdﬁﬁf&;

Wanda Sletten
Secretary



Mgust 3, 1901

Vanda Sleticn, Sacreiary

Eriends of Dokota hendstono Aquifor
iloute 2, Lot (2

Rerosford, South Dakota 57004

-
H

fe:  Souih Lincolr Rurai Hotor Systen Porrdt Ho. AZC0-D & ABGO=3A
Docr I're. Staiion

Regponding to your lovior of July 15, 1801, our interproisifon of iiw statutes 1
based upon several discussions with feststant Atfcrnays Goncral and our Gin
oxporlunco with ito hatnlsirative Procoderes Statutos and baser s
heninlstration, My posiilon cn this patior hos not ehonged. | oon naitsilad that
the condi tions of Pornlis Hoo 43C0-3 wnd 30034 ora batng mee af fhils vieo Yo
hevo boen and expect to contlnue To nonlter czapt banca whih the condltions ot tho
South Lincoln Fornlvs, \
Uniil 11 appacrs thai condltlons of the Scuts Lincotn dural Woter Sysiun Perndis
ray ba victaiad, | seo 0o noed to uillize Vinived Depertuent porsonpal resuteces
fo 4o 1wee then has boen done ner do i vollove addlflenst discussion s
nacasssry. i ts the Rural Waier Systusts rasponsihitity to neet pervedt

condt flone.  This includas the detalls of peoting the requirasont thav the Davic
area vell iiald be dovelopod and fully operationid by NHovenilor 1, 001,

vou heve deono on excol iont Job of queiing ihu siatutes out of contoxt. iy
postticn venzlins that any atvaapd by the Roord to requiro a doad! ing for tho

Inftlatricn of consiruction wiounts o un aondnent to the South Linceln poreiisi,
Such on anondnent connat bo nede o LG and con only be nade In fhe centoxt oi
a contesiad ceso heerlag.  tnill this to done, i witl excerclso ny ditcrotion as

past | can in ceeking enicreonant of the torns of tho prosent porndt vhilch, |
ilaht add, hava heew consislontly cboyed by tho Scuth Lincoln Gystor,

Stneeraly,

tlerven o thufold, Scuratury
Depar triont of Vater and Hatur gl Rosources

cer  Mator Managanont Goord

e74501ay



/
.

o g ‘?&
1 )OO Departmnt of
Water & Natural Resources

Joe Foss Building Water Rights Division  (605) 771-135)
Pivrro, South Dakota 67501

August 7, 1981

Wanda Sletten
KR #2, Box 82
Baresford, SD 57004

HMrs. Sletten:

This will avknowledge your letter to Mr. lUeufeld, By the time you
receive this letter, you should have received Mr. deufela's response to
your letter dated July 15, 198},

The minutes for the July 29-30, 1981 MWater Managenent Board meeting
will not be available wrtil after the Bomd veviews and approves the minutes
at the next meeting, October 7 & 6, 1981. 'The executive session was conducted
to allow the Department and Board to consult with their legal advirors (Assis-
tant Attorney Generals).

We have been advised that the previsions of 1-25-2 were not intended by
the Legislature to prohibit excoutive sessions for legal purposes. By comron
law practice there has always been an implied attorney-client privilege and
exccutive sessions can be held to exercise the attorney-client privilege. ‘fThe
Board meeting was adjourned prior to the executive session, no formal action
was takan following the executive session and what was discussed during the
segsion is not availaple to che public.

Very truly vyours,

-5 N / —-
o 2 Cﬁf;ﬁ(/
AT

JdouN HATCH, Chief Engineer
Water Rights Division

Ju/gy

bce: Water Managemaent Board
Dan Doyle

Egual Opgortunity Emploges
{R-101-9/79

YRR ST AR I Y ety A
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FRIENDS OF DAKQTA SANDSTONE AQUIFEK
Rt. 2 Box 82
deresford, South Dakota 57004

August 19, 1981

Mr. John Hatch

Water Rights Division

Derartment of Water & Natural Rerources
Joe Foss Bullding

“ierre, South Dakota 57501

Dear John:

We understand you recently stopped av Worthing for the
purpose of checking to sece if Worthing had meters on their
pumps. Presumably, your trip to this area also included
some Iinspection of the South Lincoln Rural Water System.

It would be appreciated {f rou could advise us of how
extensive your inspection was, what you found in your
inspection, the conclusions you reached and also, if you
plan a further inspection at a scheduled time.

We would also request being present at the time future
inspections are made,

Sincerely,

\
\Y
. ."'\." gt EA i

St

wanda Sletten, Secretary




later Rights Divisicer
605 773-31752

August 21, 1981

Wanda Sletten, Secretary

Friends of Dakota Sandstone Aquifer
Rt 2, Box 82

Beresford SD 57004

IIrs. Sletten:

Responding to your letter of August 19, 1981, I vas in the Lincoln County area
the first week of August., The South Lincoln Rural Water System has water neters
installed and records of water pumped are being naintained. The System is in
compliance with the conditions of its permit. The Townof Worthing is in the
process of purchasing and installing metering equipmant. They should then be
in compliance with the Town's Permit.

The Davis well field pipeline has bzen installed, filled with water and pressure
tested. The System expects to meet the November 1, 1981 deadline for having
the Davis «ell field fully operational.

Repmarding vour request to he preaent at the time of future inspections, you will
need to receive permission from the Rural Water System to eater their property.

Very truly yours,

JOHI HATCH, Chief Engineer
Jzter Riphts Division




FRIENDS OF DAKOTA SANDSTONE AQUIFER
Pt. 2 Box 82
Beresford, South Dakota 57004

September 106, 1981

.
oy 140
k‘, , 9\0\ ?‘(;3/)

Mr. John natch

Water Rights Division

Department of Water & Natural Resources
Joe Foss Building

Pierre, South Dakota 57501

Dear John:

At the meeting of the Water Management Board on November 20, 1980, you stated,
and the minutes reflect, that the staff proposed to wret with the South Lincoln
Rural Water System and Friends of Dakota Sandstone Aquiier for the purpose of
designating observation wells to be used for monitoring the head pressure
changes during the four year period; this period to start when the system
started delivering water to their first customer., I believe you also stated
this meeting was also contingent upcn the South System making a final
determination on their third well site,

1t i3 our belief that, in discursions by the Water Management Board at the
September 25-26, 1980 and November 19-20 hearings, it was the intent of the

Board that the third well would be capable of being pumped at a rate comparable
to cach of the two present production wells. As you know, the third well site,
approved by the Board on November 20, 1980, averaged 50 gallons per minute during
the 49 hour pump test in March of this year. You are also aware of the fact that
the pump test :1s concluded at that point due to the 104.75' of drawdown in the
pumped well, To date, no construction has been commenced by the South Lincoln
System to connect this third well to their system &nd we are not avare of any
attempt by the system to seek another vite for a third well, We also believe it
was reconmended that the system have three wells to even out the drawdown affect
and, by the system's own testimony on September 25, 1980, to give them a spare
well (page 23); to give them more flexability in the event of u)rersity (page 24)
end to spread out the pumping requirements between three wells instead of two
(page 24).

The system is now restricted to 304 acre feet and can only revert to the 455
acre feet originally allowed, when the third well is put into preduction. At
the present time, the system may feel they have no problem living with this
restriction due to the number of subscribers they are serving, even though when
one well needs repair, as has been the case, they only have one spare well., As
soon as present construction is completed and they are serving the nunber of
subscribers the system is designed to serve, they very well may need the
additional 151 acre feet to meet their needs., We do not feel it was the intent
of the Board that the system could put into production, & well having the




Mr. John Hatch
September 10, 1981 -2-

capability of their present third site, in order to obtain the additional 151
acre feet,

We also feel that the intent of tha ®earZ, on September 25, 1980 and reaffirmed
on January 29, 1981, was that the Davis or alternate source be such that, if
needed, by November 1, 1981, that a flip of a switch would activate the source.
According to the FmHA file recently reviewed, this will nct be the case.

Due to all of the above clircumstances, as well as the trend we see developing
in the water levels in the area, we are requesting that you set up the meeting
to establish the observation wells to be monitored from existing observation
wells and/or additional observation wells. We feel that if the system 1is
required to have the Davis source fvlly operational by November 1, 1981, that
the State also be required to have the monitored observation wells designated
by November 1, 1931,

Please advise.

Sincerely,

‘% L;—c‘d el

Wanda Sletten, Secretary

ce: Robert Arend




A L\i ni&‘ %\ Department of

Water & Natural Resources

Joe Foss Building . Cos s
Pierra, South Dakota 57601 Water Rights Division
(605} 773-3352

September 17, 1981

Wanda Sletten, Secretary

Friends of Dakota Sandstone Agquifer
RR #2, Box 82

Beresford, SD 57004

Mrs. Sletten: KRE: 4300-3

This will acknowledge your letter of Septenber 10, 1981, South Lincoln Rural Water System
representatives have also asked the same question about designating observation wells to be
used for monitoring head pressure changes during the four year period. There is not much
value in attempting to designate wells until we see an uctual pumping cone of depression
develop. This may or may not occur prior to November 1, 1981, At this time, we are moni-

toring area observation wells to determine effects of pumping. When we have sufficient infor-

mation to designate the monitoring wells, we then expect to meet with Loth the System and
your group to do so.

Regarding the Rural Water System wells, the original intended plan of the System was to
construct three wells of equal capacity. The permit was issued for 2.0 cfs from a maximum
of 3 wells and a maximum of 0.8 cfs from each well. The Board never established minimum
well capacities. Because of qualification No. 4 (20 foot decline), it is to the Rural Water
Systems advantage to regulate their pumping, if necessary, and to use three wells., If only
2 wells are connected with 304 acre feet annual withdrawal or if the third smaller capacity

well is connected with a total annual 455 acre fret authorized, this is the System's problem.

The 20 foot decline requirement still applies.

Regarding the Davis supply, I do not know what is in the FmHA file. However, if necessary
after November 1, the System wil) be able to pump water from the Davis well field to the
main pumphouse reservoir for delivery to the System's distribution system. Tne mechanics
of doing so are again the System's problem and responsibility.

The Watey Management Board (former Water Rights Commission) had two primary concerns when
considering the South Lincoln applications.

1) that reasonable protecticn of water supply was provided to domestic well owners
and prior appropriated rights, and

2) that servica to the System customers would not be disrupted due to supply problems.

The conditions of the permit are intended to meet the above concerns, the System is in com-
pliance with permit conditions and I am satisfied the November 1, 1981 bavis Supply condi-
tion will be met.

Very truly yours,

) /1{\ /K ‘J%

(doam MATCH, Chicf Enginecer
Water Rights Division

JH/gy
Equal Opportunity Employen
R=101-9/79

s




FRIENDS OF DAKOTA SANDSTONE AQUIFER
Rt. 2 Box 82
Beresford, South Dakota 57004

Jct, 16, 1981

Me, John Hatch

Water Rights Division

Department of Water & Natural Resources
Joe Foss Building

Pierre, South Dakota 57501

Dear Johut
Re: 4300-3

This acknowledges receipt of your letter of September 17, 1981. There
leaves little question that we have a difference of opinion on what
the Water Management Joard intended regarding certain restrictions
placed on the above permit.

Therefore, we are recquesting to be placed on the agenda for the
December Water Management Board meeting in Sioux Falls for the
purpnse of asking the Water Management Board for specific clarifi-
cation on several of the rastrictions.

30 that no question arises in the future, I am sending a copy of this
letter to Mr. Eugene Irons, Attorney for the South Lincoln Rural Water
System and I am requesting that you notify them of the time of the
hearing as provided by law, at the sama2 time we are notiffed.

Sincerely,
<_/9>Z‘ln—r<}¢/
Wanda Sletten, Secretary
cc:  Robert Arend

Euvgene Irons
Dennis McFarland
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Ui,

Akl eian, pepartment of
Water & Natural Resources

Jos Foss Building

Water Rights Division

Pierrs, South Dakota 57501 605 7723452

=101- 0y

'

{lctober 21, 1om

Wanda Sletten, Secret.ary

I'eiends of the bakota Sandstone Aquifer
Kkt 2, Box 82

Reresford 8D 57004

Fear Mre, Sletten: L 4300~

Thin will acknowledre your request for time at the Decemter Waterp Hanagoment
Poard Meeting for the purpose of a hewrine rn request the Board for clarification
ol the South Lincoln Rural Water Systen pormit quatifications, TPrior to placing
clarification of the Permit qualilications en the Apenda, a list of specific
questions or allegations vou want consicdered must be provided. Your questions

or allegations will be included in the notice.,

Very tialy vours,

O Y e
P e /// ZL‘Y(?\/ZT

cH HATCH, Chier 1 aineer
witer Riphte Division

JHiks

cer o Bavene lrong

Dennis NoPavland

Egual Oppariunity Employen




FRIENDS OF DAKOTA SANDSTONE AQUIFER
Rt. 2 Box 82
Beresford, South Dakota 57004

October 26, 19381

Mr. John Hatch

Water Rights Division

Department of Water aud Natural Resources
Joe Foss Building

Pierre, South Dakota 57501

Dear John:
Receipt of your letter of October 21, 1981 is ecknowledged.

My letter to you of October 16 indicated we wished specific
clarification on several of the restrictions. Since a
discussion on one restriction could ultimately necessitate a
discussion of other restrictions, perhaps all of the restric-
tions will be discussed.

As to a list of specific questions or allegations, as I have
already outlined, we want clarification by the members of the
Water Management Board on these restrictions since you and 1
have a difference of opinion on the intent of the Board on
some of the restrictions.

Sincerely,

\Y A

) N SR

Wanda Sletten, Secretary




L)
. STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

STATE CAPITOL
Picrre, South Dakota 67501
Phone (605) 7733215

MARK V. MEIERHENRY
ATTORNEY GENERAL

October 28, 1981

Ms. Wanda Sletten, Secretary
Friends of Dakota Sandstone Aquifer
Route #2, Box 2

Beresford, Scuth Dakota 57004

Dear Ms. Sletton:

I am writing this letter in response to your correspondence
of October 26, 1981 in which you indicate an unwillingness

to specify those conditions in Water Permit #4300-3 that,

in your opinion, nead to be clarified. There are two reasons
for John's request in his letter of October 21, 1981 for a
more detailed statement of your concerns.

The first reason is so that we may afford adequate notice tc
all parties interested in your questions. If no further details
are forthcoming from you, only you would know what issues
would be raised at a hearing scheduled upon your request.
The Board, the staff, and South Lincoln Rural Water System
would be ill-prepared to participate in the hearing absent

a more specific statement from you. This lack of proper
notice notice would be as inappropriate in a Roard hearing
as it would be within the State's judicial system where due
notice must be provided to all parties to a hearing of the
substance of that hearing.

The second reason for John's raquest is to allow proper time
budgeting at the hearing. As you must know from your parti-
cipation in, and observation of Board hearings, it is extremely
difficult to prepare an agenda and stick even marginally close
to it. An open-ended discussion of the permit conditions as
you have requested does not given any guidance to the Board

in setting an agenda for the meeting. This is not in the
interest of the Board, the parties involved, or persons present
for other scheduled itemns.




Ms, Wanda Sletten, Secretary
Page 2
October 28, 1981

For these reasons, I will repeat John's position of reguesting
from you a more detailed statement of those conditions you feel
need to be clarified and in what manner those conditions are
ambiguous. If we receive the statement from you at least two
weeks prior to the Board hearing, the matter will be placed on
the agenda and the discussion will be expected to be limited

to the issues enumerated in the statement,

Sincerely,

i \ ( ;"?\/'._(_';.
0 - 'J' * .-

DPaniel J. Doyle

Assistant Attorney General
Natural Resources Section
‘Room B-102, Andersnn Brilding
Pierre, South Dakota 57501
Telephone: (605) 773-4075

DID:1ln

¢ec:  Mr., John Hatch, Chief Engineer
Division of Water Rights




FRIENDS OF DAKOTA SANDSTONE AQUIFER
Rt. 2 Box 82
Beresford, South Dakcta 57004

November 3, 1981

Mr. John Hatch

Water Rights Division

Department of Water & Natural Resources
Joe Foss Building

Pierre, South Dakota 5750)

Dear John:

Re: Souch Lincoln Rural Water System
Permits #4300-3 & 4300-3A

As previously stated, it appears that a difference of opinion exists on the intent
of the Water Management Board on the qualifications attached to the abtove permits,
Therefore, we are again requesting to be placed on the agenda for the December
meeting of the Water Management Board in Sioux Fallg for the purpose of having the
members of the Roard clarify the qualifications and as follows:

Qualification il of Final Decision dated February 3, 1979:

The South Lincoln County Rural Water System, Application No, 4300-3, is approved
for 2,0 cfs (898 gpm) from 3 - 650 foot deep Dakota Formation wells, with the
annual withdrawal limited to 455 acre feet and that the total withdrawal 1is
subject to review and ad justment by the Water Rights Commission.

Since this qualification has been amended, we wish clarification by
the Water Management Board on this qualification, as amended, as it
relates to previous amendments, actual existing conditions, future
conditions and to qualifications 2,4, 5, 6 and 7.

Qualification #2 of Final Decision dated February 3, 1979:

Before any water is used, all proposed wells must be installed at least 2% miles
apart, with all three wells ready for pumping prior to any use of water.

Since relief from this qualification has already been granted, we wish
clari{ication by the Water Management Board on this qualification, as
amended, as it relates to previous amendments, actual existing condi.’n.s,
future conditions and to qualifications 1, 4, 5, 6 and 7.

Qualification #3 of Fina! Decision dated February 3, 1979:

The system install one observation well {nto the upper layer of the Dakota Format{ion

about 200 feet from each productfon well to be used for monitoring drawdown near
the production well,

Since relief from this qualification has already been granted, this may
or may not have to be discussed.




Mr. John Hatch
November 3, 1981 -2~

Qualification #4 of Final Decision dated February 3, 1979:

The rural vater system wells approved under this permit will be located near domestic
wells and other wells which may obtain water from the same ayuifer. The rural water
system under this permit shall control its withdrawals, to protect nceded water
supplies in adequate domestic wells or in wells having prior water rights., With-
drawals will be restricted, if the aquifer head pressure declines 20 feet at
designated measuring points during a four year period, beginning with the date the
firat wuter is pumped intu distribution system. The head pressure decline is to

be determined by using an average of three of the seven proposed observation wells
located at least 2 miles from one or more production wells. The lowest measure-
merts, to be based upon an average of vach observation well measurements taken

over a three month period, will be used i{n determining head pressure dacline,

While it appears the South Lincoln Rural Water System is ian
compliance with this restriction, the observation wells have not
been designated and the four year pariod has started. Clarifica-
tion of this qualification by the Water Management Board is
necessary as it velates to previous amendments, actual existing
cordirions, future conditions and to qualifications 1, 2, 5, 6
and 7.

Onalification #5 of Final Decision dated February 3, 1979:

If the aquifer head prensure doee decline more than 20 feet in the four year period,
or if observation well measurement data indicates the 20 foot head pressure decline
level would be reached in the four year period, the rural water system upon order
of the Comnission will have to change to a new source of water.

Since the four year period apparently started June 1, 1981, this
qualification needs to be clarified by the Water Management Board §
as it relates to previous amendments, actual existing vonditions,
future conditions aud to qualifications 1, 2, 4, 6 & 7.

Qualification #6 of Final Decision dated February 3, 1979:

No wells shall be located within 1,300 feat of existing Dakota Formation wells unless
waivered by the well owner.

1t appears that the South Lincoln Rural Water System Is i senmpliance
with this qualification. However, we would like the option left open
for discussion of this qualification as it relates to other discusslons.

Qualification #7 of Final Decisioa dated February 3, 1979:

The Davis area well field shall be developed and placed on line prior to pumping from
any Dakota Formation wells. =

This qualification vas amended by the Board with Findings ani
Conclusions adopted November 19, 1980 and nov reads as follows:
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Mr. John Hatch
Novemmber 3, 1981 -3-

The Davis area well field shall be developed and therein be fully operational by
November 1, 1981,

Thic qualification needs to be clarified by the Water Management
Board as it relates to the amendment thereof, previous amendments,
actual existing conditions, future conditions and to qualifications
1, 2, 4, 5 and 6,

Among other things, reference was made by Dan Doyle in his letter to me dated
October 28, 1981 and during our telephone conversation of November 2, 1981 regarding
time budgeting. To alleviate this problem, we are requesting that our request for

a place on the agenda be scheduled for 10 A.M. on December 3, 1981. This would
eliminate infringement on other perrons attending this December meeting.

I trust the above meets your stringent requirements and that we will be notified as
to our placement on the agenda.

Sincerely,

Nt

Wanda Sletten
Secretary

cc: Daniel J, Doyle




dn (Yzﬁvif
PO Department of
Water & Natural Resources

Jao Foss Building Water Riphte Division
Pierre, South Dakota 67601 60% 773-33%2

November 4, 1981

Wanda Sletfen, Secretary

Friends of the Dakota Sandstone Aquifer
Rt 2, Box 82

Beresford SD 57004

Dear Mrs, Sletten: RE: 4300-3 & 4300-3A

This will acknowledge your letter dated November 3, 1981 and your request for time
on the December Water Management Board *genda for the purpose of having the members
of the Beard clarify the South Lincoln Rural Watenr System Permits No. 4300-3 §
4300-3A qualifications., Your letter still does not contain any actual substance

or allegation as to how the Rural Water System is not in compliance with its permits
or how the conditiuns are ambiguous. You only state that there is a difference of
opionion between yourself and Water Rights staff on the intent of the qualifications
to the above permits and you are requesting the Board to clarify the qualifications.

The staff position is that the System has heen and continues to be in compliance

with their permits. T am providing a copy of your letter and previous correspondence
to the Board. TIf they believe that Permits No. 4300-3 & 4300-3A should be opened

up for reconsidevation which is what your request without specifice amount to, then
they can direct that vour request be noticed for hearing.

I have had Dan Doyle review your letter and he concurs with my decision. He has
suggested that you have your Attorney, Mr. McFarland contact him regarding this
matter,

We do not believe the Board can reopen every controversial permit for a general .
discussion and "Fishing Expedition" by the opposition without actual specifics or

allegations, Frankly, we do not believe your letter gives notice to anyone as to
what the concerns of FODSA actually are.

Very truly yours,

Ly b

JOHN HATCH, Chief Enginecer
Water Riphts Division

ce:  Water Manapement Board

bee:  Bob Timm

Egurl Opportunity Emplogen

IR-101-9/79
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FRIENDS OF DAKOTA SANDSTONE AQUIFER
Rt. 2 Box 82
Beresford, South Dakota 57004

Novembar 6, 1981

Hr. Daniel J, Doyle

Assistant Attorney General
Natural Resources Section
Room B-102, Anderson Bldg.
Pierre, South Dakota 57501

Dear Mr, Doyle:

Following up on your conversatinn of this date with Dennis McFarland, we would like
to be placed on the agenda for the December meeting of the Water Management Board
in Sinux Falls to discuss three items:

1. The establishment of observation wells pursuant to qualification
#4 of Final Decision dated February 3, 1979.

2. Whether the Board will allow SLRWS to extract 455 acre feet of
water from two points of diversion that each have the capability
of 350 gpm and a third point of diversion that has the capability
of approximately 50 gpm.

3. Whethér or not the déveldpment of the Davis source complies with
the requirements that it be fully operational, in that it only
bhas a portable generaicr, etc.
[ \ . .

It is difficult to be more specific regarding item {3, because there is apparently
some lack of informarion about its development and also a lack of interest in finding
on: anything about it, at least according to Mr. Hatch's letter of September 17,
wharein he states that it is the system's problem.
Mr. McFarland ind.catcd, with the above information, you would place us on the agenda.
If that is not the case, please advise.

We would appreciate the following information:
1. Pumping records of SLRWS from both sources of water (Dakota - Davis).

2, Does the System have a portable generator they intend to use? If so,
please advise the following:
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Mr, Daniel J. Doyle
November 6, 1981

) Also, Mr. McParland asked if it would be possible to be placed on the agenda on

a, Manufacturer
W, Model number
c. 1s it conctiruous duty?

d. Type of fuel to be used.

3. Information on the pump at the Davie site:

a, Manufacturer
b, Pumping capacity
c. Pump rurve

Thursday, December 3.

cc:

John Hatch
Denals McFarland

Please advise.

Sincerely,

j&u&)@ﬁ?& ler

Wanda Sletten, Secretary
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APaliosan Department of

Water & Natural iKesOUrCeS

Joo Foss Building -
Pm"a,Souﬂ\Dukou157501

November 17, 1981

Wanda Sletten, Secretary

Friends of Dakota Sandstone Aquifer
Rt 2, Box BZ '
Beresford SD 57004

Dear Mrs. Sletten

Enclosed is a copy of the hearing notice placing

Lincoln County Rural Water System
Management Hoard Meeting Agenda.
future use application hearing.

Qualifications on the December,
The time is the same as the

Water Rights Division
605 773-3352

RG: 4300-3 & 4300-3A

clarification of three South
1981 Yater

The pﬁmping rezcords for the Dakota wells are as follows:

y--21-81 to 5-31-81
June
July
August
Septenber
October

Other than test pumping

. gallons acre feet
2,996,440 9,20
4,607,790 14,14
4,949,330 15.19
5,400,000 16.57
7,700,000 23,63
7,284,890 22,36

101.09

of the Davis vell field to determine compliance with the

November 1, 1981 deadline, additional pumping has not cccured.

Enclosed is the pump curve you have requestad.

on the portable generator:

Generator Manufacturer
Generator Model

Phase )

Ampersa

Voltage

Continucus Standby KW/KVA
Fuel'

Engire Model

Engine Manufacturer

Rated RPH :
laxinum Horsepowev/KHatibtedRFM

Tntks ©

epclosure

The following is the information

Kohler
4T7.5

3

226 -
277/480
150/187.5
#2 Diesel
150R0771
John Deere
1800
240/179

Model GUBEA

Very iruly yours,

JOHN HATCH, Chief Enpgineer
water Rights Divisien o

Rural Watcepr System's
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ARaaiplol ‘l\ Department of
W anempe & Natural Resonrces

Joo Foss Building Hater Riphts Division
Piorre, South Dakota 57501 605 773-3352

Hovenber 17, 1981

NOTICH

TO: South Lincoln County Rural Water System, Cantoun, South Da&uta

/
FROM: John Hatch, Chief Enginecer, Water Rights Division 677///b( ¢7z(((”4jf

SUBJLCT: llotice of Friends of Dakota Sandstone Aquifer Request for Hearing to
Clarify Three Qualifications of Permits No. 4300-3 and 4300-3A

The Water Management Board will consider the Friends of Dakota Sandstone Aquifer re-
quest to clarify three qualifications as listed in the attached lectter of Permits lio.
14300-3 and 4300-3A at 9:00 am, December 3, 1981 at the Howard Johnson Hotel, 3300 W
Russell, Sioux Falls, Scuth Dakota. A copy of the existing qualifications is also
attached.

This hearing will be conducted in accordance with the provisions of SDCL u6-1-1
thru 46-1-9, 46-1-14, 46-2-3.1, 46-%-Q thru 46-2-11, uG-2-13, 46-5-1 thru 16-5-8,
46-5-10 thru 46-5-22, 4G6-5-u41, Ub-€-3, UG-6-3.1, 46-6-5, 46-€-6.1, 46-6-10, U46-6-1b,
and Board Rules ARSD 52:01:01:01 thru 52:01:01:13.

After considcration of the request for clarification, the Board can clarify any of
the three qualifications or taka2 no action,

This hearing is an adversary proceedlng. Any person has the ripht to be present
or to be represented by a lauyer, These and other due process rights will be for-
feited if they are not exer:isad at the hearing. Decisions of the Board may be
appealed to the Circuit Court and the State Supreme Court as provided by law.

Any handicapped person wishing to attend this heaving con contact the Water Rights
Division, DWNR, Joe Fess Building, Pierre SB, prior to the hearing date for ausistance
to assure access to tha hearing.



FRIENDS OF DAKOTA SANDSTONE AQUIFER
Rt. 2 Box 82
Baresford, South Dakota 57004
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December 10, 1981

Mr. John Hatch

Department of Water and Natural Resources
Water Rights pivision

Joe Foss Building

pierre, South pakota 57501

pear Johnt

As a result of the Water Management Board hearing on pecember 3, 1981, we
are to request information from you, which, in turn, you will obtain from
the South Lincoln Rural Water System and transmit to us. Therefore, we
are requesting the following {nformation: .

1. The weekly total of gallons pumped from each of tha two
existing Rural Viater System's Dakota production wells
for each week since pumping commenced up to and including
pecember 31, 1981, plus rate of pumpinge

2. Readings taken by the State of the following observation wells
for the 1981 year: i

LN 774 LN 77B LN 77C

LN 77D LN 77E LN 77F
LN 79A LN 79B LN 79C
LN 79D LN 79E LN 79F
LN 796G LN 8CE LN 80F
LN 80H LN 801 LN 80J
LN 80K LN 80L LN 80M
LN 80R LN 808

3, Location and construction data on obserﬁation wells jabeled LN 80N
to LN 80R or the reason for the gap in the designaiion if there
are no observation wells for LN 80N to LN 80R.

4, Pumping amounts as requested above, together with locatior,
construction data and punping amounts from any additional Rural
Water System pakota production wells, efter December 31, 19813

these readings to be submitted to us quarterly.

5, Observation well readings of the above 1isted sites after December
31, 19813 these readings also to be transmir*" .0 us quarterly.

e e &

i —— &



Mr. John Hatch
December 10, 1981 ~2-

6, Location and construction data on observation wells installed
in 1981 in Lincoln County., A determination will then be made
of which of those ohservation well readings wa would like to
recelve, which w111 be requested later.

7. Monthly pumping wacords, for new, from the Davis source; to
be submitted to us quarterly.

I trust you will forward our request and that there will be no unnecessary
delays in providing us this information on a continuous basis without
periodic requests having to be made.

Sincersly,
\

ey N O

Wanda Sletten
Secretary

cc: Dennis McFarland
Dennis Beissel
Robert Arend




Decenbur 12, 106)

John edaen

DAV Tl Cront & fieehers
310 Firsy fivenvo

Rock Raplde, bwia 5126

Fowe tr, Voudens

Enclosed 12 a copy of a lotker froa Yonce Stetion Listiny her requests for Intercotion,
Items 1, 4 and 7 oro Infornation that wo ore recusstivrg fron e Scuth Lincoln Bural dicter
Systet, ltear 4 0s net appliceblo &i thic tine wod woe plen to ansver Fren 7 3ith the
stotenient "o punployg recerds wlll bo Jrovided enless vater fron thy Dovis cunply bs puiped
into tho Rural Vetee Systum distrilution systen®, unloss you edvise otherviss,  Plenan
rovicy lten 1 and seo If tho Infeeration rogrontod cen o frovided vidhout oo ftach Hloa
and coster Mo weuld axpcct to report the puning rato ot 360 gptr 25 ap unlese vou
Indicato athervieo,

Mogarding your quostion on fren Lecioria  in obacrvation vells - crese condomiontlon
Lotweon observation wolls ond subsvguens contesirutlon ¢f tio geultor ond newriy prodection
wells or doeestic wells, wo vl Clscoss Mls anu provida on comver b o lotee cato, Aloo
anciosed Is a copy of ry ragponse to Vionda Sletion,

Very truly yours,

Juhn Hatch, Chiof Dngineor
Vator Dighits Divislon
Fheras  (605) 712-3302

T
cer o soff tasten, Atcriey

oA wr



Uater Rights Division
605 773-3352

August 2, 1982

Vanda Sletten

Rt 2, Box 82

percaford SD 57004

Dear Mrs. Sletten: RE: 4300--3

Enclosed is a corrected copy of the South Lincoiln Rural Water Systen
quarterly pumping report for April, May and Junz, 1982,

Very truly yours,

JOUN HATClU, Chief Engineer
Vlater Rights Division

Jil:ks

encleaure
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AHELW: [epariwent of

Water & Natwial Hesources

Joo Foss Building A “"“‘f‘ DiVitTon
South Dakota 67501 60% 773-1352

Aupust », 1952

CHiff Morven, lanager RE:  473060-3
South Lincolu Rural ¥Water Systen

tox 193

Canton S0 57013

jrrar Moo Morren:

Enciosed 1o a corrected copy of vour quarterly punping report for Anrcil,
May and June, 1932, fe dinal and infeial figures veed vo be scouent bal
vithout gaps by week, menta or quarter {n ordev to an ive 1t the corcoet
pumping fignres. 1 uscd your daily meter readiugs to make the carvections,

Tarcugh June, 147.6 acre feet have been pumped ineo yomr system. U0 pumping
coatinaee the sawme as daving Yav oand Jone the annual use tor 1942 (103 acre
foet) will exceed the authorized 40% acre feet [rom rwe wells.  Unlees
water usape deeliues, Sonth Lincoln will need o reduce consucptjon, provide
the thivd well or use water Trawm the Davis well prior o ihe cud o 1981,

I am providing a copy of this leiter and the corrected quarterly revort to
Pave  Holman for his informatioa.  Please advise if you have any questions
or interration tha [ am uwot aware of . Aiso, we would appreciate veceiving
the quarterly repur. by the t0th of the nonth vollewing the cnd of L

yuirter.

Very truly vours,

JOUN HATCH, Chief Engineer
Water Ripghts Division

JH:bs
ST Jonat e

e Dovid Moloan
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W | 4 303
1 )CHOUS Department of
Water & Natural Resources

Joa Foss Building Water Rights Division
523 East Capito! 605 773-3352
Pierra, South Dakota 57501

,? January 4, 1983

i

South Lincoln Rural Water System
Cliff Morren

Box 193

Canton 5D 57013

I3
Dpar Mr. Morren:

‘1-;

Yhe Dnvusnon of Water Rights will as of January 1983 begin measurlng

the observation wells in the area near the South Lincoln Rural Water
System wells on a one time per month schedule. ' 8ecause the drawdowns have
already begun to stabilize and no additional :important changes are
anticipated, the monthly schedule should be adequate to monitor water

levels in the aquifer. |If there are any questions, please feel free to
contact our office,

N
R
i

2 Very truly yours,;x

«JOHM HATCH Chief Englnecr
Water Pights Division

JH:JG:ks

cc:  John Madden
Wanda Sletten



AL' \i n!&!‘ ah Department of
Water & Natural Resources

Joa Foss Building
523 East Capitol
Picrre, South Dakota 67601

February 11, 1983 4300-3

Water Kights Diviston
605 773-3352

"Cliff Morren, Manager
South Lincoln RWS

Box 193

Canton SD 57013

Dear Mr. Horren:

This letter is in regard to the pumping records for December, 1982 recelved in

this office January 23, 1983 only after we had requested them, | do not
believe that it is necessary for us to remind you each time pumping records
are due.

5
in the future, we will expect to receive quarterly pumping reports by April
10, July 10, October 10 and January 10. | realize you have several natters
to handle; however, it was also my understanding with your Board that pumping
reports would be provided on a timely basis. Until a third well is connected
to your distributicn system and the four year period is up, submission of
pumping records must receive some priority.

Also, please provide records of any Davis well field pumping for 1982,

Very truly yours,

JOHN HATCH, Chief Engineer
Water Rights Division

JHiks



Water Rights Division
605 773-3352

March 25, 1983 4300~3

Mrs. Wanda Sletten
Rt 2, Box 82
Beresford SD 57004

Dear Mrs. Sletten:

I am finally able to respond to your request to know the quantity of
water pumped from the Davis Well filed by the South Lincoln Rural
Water System during 1982. I have received a letter that states in
part: ‘ : L
nSouth Lincoln Rural Water had no need to use the Davis Well
field for supplying water to cur custcmers, all the water

sold came from the two Worthing Wells. South Lincoln in
September of 1982 did pump the Davis Well field on separate
dayw for an approximate total of 40,000-60,000 gallons vhich
was flushed out of the fire hydrant on the Main Control
Building site. The reason for this flush was for preventative
mairterance of the water main and well."

Very truly yours,

JOHN HATCH, Chief Engineer
Water Rights Division

JH:ks
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MEMORANDUM OF SUBSTANTIAYL COMPLETION

Piind

B

SOUTH LINCOLN RURAL WATER SYSTEM
CANTON, SOUTH DAKOTA

o S

- b o
PR R

This memorandum between South Lincoln Rural Uater System,‘
Canton, South Dakota, (herelnafter called Owner), and £

D. W. Proehl ‘Construction Co. of Sloux Falls, South Dakota
(hereinafter called Contractor).

WITNESSEI‘H
C i, . et
. Whereas, Sectlon 1.22 of the Contract General Cond;txons deflnes
Substantial Completion as follows: "The date as certified by the .
Engineer when the construction of the project or a specified ‘fg
part thereof is sufficiently completed in  .:iccordance with .. he
the contract documents so that the project or spec1f1ed part

can be utilized for the purpscses for whlch lt 1s 1ntended"
and . .

“r,,( |) G

Whereas Sectlon 29, 1 of the Contract General Condltlons
specifies as follows::."The:Contractor shall guarantee all
materials and equipment furnished and WORK performed for a
period of one year from the date of Substantial "ompletlon"

. Now, therefore, 1t is hereln recognized that the follow1ng\ !

»uectlons of work or portions of the:contracted work are '

.. herein recognized as being substantl?lly completed on the i

" . date indicated and - further recngaized that the one-yeaxr ‘ i

“iguarantee period shall commence at the date indicated. The ]‘;

) i

i

{

recognized POIthnS are listed. as follows:

1 ( %

Item _ R _ Date

'Compleﬁion of Wthhihg Well No. 3 - - " ‘t
Schedule 4 -~ Mechanical & Electrical 10/20/83 B

Recommended by: - \M ﬂi/oemm . 10-20-83

DeWild Grant Reckert & Associates Co. (Date)

Approved by: /')/(4;_,&»-/ /WJ : 10-20-83 .. -,
" South Lincoln Rural Water System Date ;
Submtbed_ and swoorn to before me this 20th gay of October, 1983.£m( AL )'2“55 ND

ArknowiEEEEa~by4

et

Contractor — . (Date)
MsC-1 _ . -




" 4300 -3' |
A L‘\i E ;..-i Yan De g

partment sf
Water & Naturai Resources ")

Joe Foss Building Water Rights Division
€23 East Capitol 605 773-3352
Piorre, South Dakota 67501

Hovember 29, 1983

John Sievers, Manager
South Lincoln Rural Water
PO Box 155

Canton SD 57013

Dear Mr. Sievers:

This letter is in reference to the following Mdtién regarding Water Permits
No. 4300-3 and 4300-3A adopted by the South Dakota Water Management Board
April 15, 1983,

"That beginning today April 15, 1983, the four year period for

~determining the impact of the withdrawal from the Dakota Formation
be stayed until water from the third well is being used in the
South Lincoln Rural Water distribution system."

A sworn Memorandum of Substantial Completion was received by the Division of
Water Rights October 24, 1983 which indicated that Well No. 3 was placed in
‘use October 20, 1983, :

, R . . v G Ter g e R s o EPEEL };

- Prior to April‘IS,'1983, one year, 10 months and |4 days of the four year
head pressure decline monitoring period had been completed. " "Adding 47 days
(16 days from April and 31 from May '1983) to O-tober 19, 1982, the second
year ends December 5, 1983 (12 days in October, 30 days in November and 5
days in December). The four vear pericd for Permits Ho. 4300-3 and 4300-3A
will now end December 5, 1985,

Please advise if there are any questions,

Very truly Qburs,
/{/ v, ’3?¢;T[
BTl
JOHN HATCH, ChieY. Engincer
Vater Rights Division
JH:ks

cc: Curtis Gubrud
VWanda Sletten
Water Management Board




Ah\ina '8\ Department of

Water & Natural Resources

Joe Foss Building Water Rights Division
523 East Capitol 605 773-3352
Piarra, South Dakota 57501

December 1, 1983 RE:
4300-3A

Harold Flscher, Chairman

Friends of Dakota Sandstone Aquufer
Rt 1, Box 58

WOrthing Sb 57077

Dear Mr. Fischer:

This will acknowledge your request that the Water Management Board clarify
the acre feet limitation on the touth Lincoln Rural Water (SLRW) Permits
No. 4300-3 and 4300-3A. The Boara Attorney, John Guhin presented your
request to the Board November 3o, 1\33
Mz. Guhin advised the Board that no actlcn uould be taken since SLRW had
nct been given either notice of your request nor an oppertunity to be

- present. The Board directed that ! advise you to follow the Petition
for, Declaratory Ruling process required by Board Rules 74:02:01:46

' tirough 74:02:01:49 and SDCL V-26-15.

| belleve your requcst was ba sed upon a Le]ephone conversatlon between
Wanda Sletten and myself Hovember 23, 1983. | advised Mrs. Sletten that
when |.received written notification that SLRW had placed its third well on
line October 20, 1983, it was my interpietation that the 55 acre foot
annual withdrawal limitation was in effect.

As | interpret the qualifications to the two Water Permits, there is no
basis for pro-rating the U55 acre foot limitation. Neither have | read in
the Board minutes of any comment or discussion that pro-rating was in-
tended nor was SLRW advised of such requirement.

Very Lruly yours,

t’ck /‘ﬁ

JOHN HATCH, Chief Englneer
Water Rights Division

JH:ks

N L
[



Clerk of Courts
Hughes County

104 East Capitol
Pierre, SD 57501

lovember 6, 1984

Mr. John Hatch

Chief Engineer of the Division of Water Rights

South Dakota Department of Water and Natural Resources
Joe Foss Building

Pierre, SD 57501

RE: In the matter of South Lincoln Rural Water Svétem Amendméﬁtsvto

permit No. 4300-3. Sy

"X

.Dear Sir:
IS S - , - R S I
Please be advised that a final decision and/or judament has
been filed in the above entitled action. Therefore,:pursuant

to Supreme Court Rule #82-~22, I am returning the Administrative
. Record to your agency.

Please acknowledge receipt of the Administrative Record by
signing below and returning the same to us. If you have any

questions concerning this please do not hesitate to contact
this office.

Thank you.

Sincerely,

Vo ] T

7y ffy/ S ét/c&m/
Mary L. Erickson
Clerk of Courts
Hughes County

[f/ Lebers ,"7'1/‘:/

1
h

The Administrative Record in the above entitled action was

received by this agency on the __ & th day of Moveubeon '
19794 .

L) 300:

A



18 December 1980

Water Management Board

Department of Water and MNatural Resources
Joe Foss Building

Pierre, South Dakota 57501

Attention:

John Hatch, Water Rights Engineer

Re: South Lincoln Rural Water Permit #4300-3

Dear Commission Members:

With reference to the above permit,: we again respectfully request
your reconsideration of the condition relating to »lacing the
Davis well field on line (Condition No. 7). In making such a
request, we would ask that you consider several factors:

1. New data unavailable at the time of the original
permit approvals including:

a.

b.

d.

The Sioux Falls 20 mile radius study.

Department of Water & Natural Resources

monitoring data on observation wells, old
and new.

Department of Water & Natural Resources
(s.D. Geological Survey) drilling logs and
results in the Canton area.

South Lincoln's test pump data on Worthing
Well No. 3.

2. The economics of placing the Davis well line in opera-
tion. Knowing that FmHA has limited state funds and
have agreed to fund the Davis construction, expenditure
of such funds unless absolutely necessary will be at
the expense of some other construction either on South
Lincoln or another project within South Dakota.

Should ycu have questions, please contact me.

Sincerely,

Lty =T

/" - o
/" V‘ ‘,.(;}VZL("(-;‘/‘ 1.¢ ,(-,;)
/’{/L' .

Curtis Gubrud, Chairman
South Lincoln Rural Water System

CG:k1ld

cc: John Madden
Jeff Masten

IR PO PP R T e

L



Dewi'd Grant Recker 8 Assoclatos Co. 345 Firist Avenue 400 Sicur City Fotlieal Baza b 0D 5o bauero Rullding
Architectuo, Engiraeing and Fanning rock Roplds, towa 5424¢ Sou Cty lowa h11Y, ’ KRUS VI A% Uy
Tolephona 742 472 2534 Teitghono 732277 3049 teuchosis Son Daveta 67102

letephone 625 337 4157

Decenber 19, 1980

Mr. John Hatch

water Rights Engineer o

Department of Water and Natural Resources
Joe Foss Office Building

Pierre, South Dakota 57501

Re: South Lincoln Rural Water System
Job No. 26102

Dear Mr. Hatch:

Y . .
I am writing in regard to South Lincoln Rural Water
System's December 18th letter requesting reconsidera-

. Y

tion of the permit requirement to construct the Davis
weall line. ,

S A BT s . R O
The basis for reconsideration presented by Scuth Lincoln’
Rural Water System is availability of new data not entered
into the record and considered in the original determination.
In.order that you and your .staff may evaluate the South
Lincoln request and the value of new data available, we-.
request that you participate in a meeting for that purpose
to be held at 1:03 P.M. on Thursday, Jan. 8, 1981, at the
Sioux Falls water purification plant conference room. We
further request that you invite the participation of those
members of the South Dakota Geological Survey staff
familiar with the Dakota sandstone aquifer and related
groundwater sources in the area.

I thank you for your assistance and cooperation.

Sincevely,

DEWILD GRANT RECKERT
& ASSOQCIJMES COM%

John M, Madden, P. E.

cc: Curtis Gubrud
JMM:imrw : Jeoff Masten

N b S e o A e p ST 18 e i ..
Ry ey O i N [TOIRppRpnp .



1M
7
! s 1 ; ’ 3 t ’ .
c,(. {atha Y Miytaand C e
2]
: ! - L
l‘».ﬁf?%‘l'\ I A )\'!.!\C [\.
i 0 ' N \
i _ , , o
:: ‘.;'357‘1.417'» ’ L—l._&\"},(_’,'\, “’\.l [ A’,"".Q_ f )t Je
) ‘ 2!
. kN e ’ )
G)aa,(’, ve ,{:":Orz-r;y‘z S Mer st ' :
o } g
(j £ N B \‘: LW AT RRY fk\,o;,».-‘:b.‘ JOIN YAl (_./w‘-( (
Lo > (" ' \); ~
- l._, . \Jl _,/ —7‘.. ,f» -
o Pt N RTINS .,"' FaraN g O : 22AY Cor A -
. . ¢ ‘, o .[/; . ’ :
3 5 . - =, - -
(,() ’vr*la ([ 18 lu‘-gi)w-' Qop % ‘_“/ PR Yoot Tl : 7
; o ) , RN
. . ' Y . y) K] ” P 7 ', 0,5 &De
; 1‘“9/0,[1 ,747 K _OU.JT / 2 YR 2TV (,(,, // lu ..,. \F PR e W L > ‘
b . ;' - ' N ,’ (.-C-u )a" / Q
as -'7\_ ua/nc;i (,ur, “A - Netrn ((,,1 b {(,rl\...‘ i )7\/ i N
o N 7 s - Ry . e
& (70,1'13 on Logu Dt Eps ST / — cerrlf Acre
1 L " (W) / , " y E
’ ] -t - oy g 7 .
: (") U - E .JY\J ”'\c'ﬂ €. < S enHTe -f Do AdAand It el 'J’ t// ~
L C S ;
L ,
7 4 vy ’
S O T AR e
K /
¥ / y 2 72
‘ ,":',:g) l_»-A:Jiq(y/‘} . J oAl S PRV X ;,/)' NN AT
: K
- L
;_I 3'.’-.74'(,.({‘ (’ e v d,rﬁ B KA LIE I T VI AL T
G
-!- R
("." ‘fl’) a1y —Oul’lt nxL\ ne i .
» P el
¢ Z « '
Qely, -r‘«*-:"*’ |
’ .
‘ ] ' 2l ) e e
L(,;y')“;& } (:1u,|':~vu.s& p \.,/;;{ YIRS e
/ 77 ) y <)
L"\uﬂ[‘(. Cotan Lt (’1 NIyt { (’ v. .0
- R AN S R
REN Oe l,-')\-Q«Q Gya tf /-Qk" Qri /i }{’Cvf-\ .
Raxts. try o h' ?—;d'r“i
s B il 6 : PoemT “p .



ArTachment Z

\

. £y Y - -
ATTACHMENT ON WATER PEEMIT P N 7300-3

SOUTH 1, Neon RURAL WATER SYSTEN

Thae f:llowing Supercedes the previoyy qualificarion::
4t the Sycien Le limjiteq to an annyay withdrawg) o uks

acre-feet apg thas
al withdrmullesubject to revicew by the foapd;
. -, i LR ol

-
- . -

eady Completed, if annual
04 acye feat unris the 3rd wel) is deve.:-
SU1IUT In line (approved Septemtep 25, 1380 - Findings -r Tact, <oper sions es -
31T lovenbar 22, 198¢); Spacing betwaen wells rusy ha at legse ol miles;

<. The System cap be F-imped with the WO wells a1y
wiltirawal restricrions ape Yimited ¢o 3

-y

A
P Thae the rer:: vater systom wells arrroved cndes
SRLr Icrastia wells anj other wellg
The ruval w;-, .. SSTe nic T,

svst
needed water supplles ip adequate, :-
rights,

.
Tt Yyt e -~

Withdrawals %111 Be regreg
at Jesivgnared reasuring
We fil“.

RTponted i usinge
Jocated at Izast wg -
ments, to he based B

a8 three month reriod,

L 0f the ziulfor ke
period, or jf 2a

decline Jeve] woyl
ordey of Tha Tagee

. - T ot os T I ‘L .
~+3JL Feet - NIzt ins cahory E,xxa::-: el
- e : .t ..,:. . - .'..j; "y s - -

L\



ER S Y
ArracHment o2

ATTACHMENT oN W\TER PERMIT NO, 4300-3
SOUTH LIHCOLYN RURAL WATER SYSTEM

T2 J2llowing supercedes the previous qualifications:
1. Tmat the Systaem be linited to an apnnual withdraval of 455 acre-feot and tiat
tre z:zal withdmzalbesubject to review by the Board;

( ‘ .
)‘t{ <. -Ta_a—s-ys:Gm—qan—be-pumyed-ui-;Mt—he-wa—we-H&-aLpead-y—emple%ed—y—-i-ﬁ--annua% .

Srdiradsl-restriet ions—are-MUmited to-30l—aere—Ffeet—untit-the Srd-veii—is—deveioped
-i-:.;-.;.-z—an--l—ino-(»aﬁmm'cé—swt—eﬁ.t 25—1880—TFindinge—ok Reet—Corelusions—oibawn
Lo . P § v

St OV 20, l’%?'«l—)—e-spaeiag betueon-walle.must ba 3t dosce 2 ilags.

1 water system wells approved under this Fermit will be locarad
ils and other wells which way obtain warer from che sane aquirer,

> - 3 Wi 0w b - 1 - - P el em b, . a V- S -
. VETaT unler this Perrit 3hall eon-rol -7 wWIttiravals, te provecs
P o AT OO U T
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Vater Righte Division
605 773~3352

Qctober 31, 14985

Cene Irons

Masten, Myrabo & Irons
108 S Broadway

Canten 3D 57012

Dear iMr. Irons:

As requested by Dave VPolman of DGR & Assucictas, enclosed are copies of
Water Perniit w~oo. 4300-3, 4300-3A, 4301-3 and 4817-3 held by South
Lincoln Rural Water System, If you should need further information

or have any questions concerning the enclosed decuaents, please advise,

Sincerely,

GEIYY MCMATH
Natural Resources Analyst

cc: Dave dHolman



South
L.incoln
Rural Water

Box 15D Canton, South Dakota

Ph. 3724211

Getober 29, 19835

Dept. of Water and Naturai Resources
Joe Foszs Bbuilding

Pierre, SD 57501

Attn: John Hauch

Pear Mr. Hatch:

I would like to request a copy of the orginal water permits issued

to South Lincoln Rural Water System, Juc. The permit numbers are 4300-3
and 4300-3A.

If there is a copying charge of any nature, please contact the office
30 that proper arrangements can be made.

Thank you for your cooperation and time.

Jear Sorum
Secretary
Soutl Lincoln Rural water Syvstem, Inc.

jls

=3



Water Rights Division
605 773-3352

Ocroher 31, 1935

Jean Sorum, Secretary

South Linsoln Rural WAter System, Inc.

Box 153

Canton SD 57013

Dear !lls. Sorum:

As requested in your October 29, 1985 letter, enclosed are copiles
of Water Fermit Applications No. 4300-3 and 4300-3A. Thera 1is
no charge far the copies.

If we can be of further assistance, please contact this office.

Sincerely,

VAR SCHLAAX
Adninistrative Alde

enclosures
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i

. Chief Engineer

MYRABO & IRONS

ATTURITYS AT LAW
108 SOUTH AROADVAY
CANTON, SOUTr{ GAKOTA

' 5
LLOYD K. MYRABO 57013

AHEA CoDE 605
EUGENE J IRONS

r 2 <65
I-iar(.‘.h 1“’ 1979 ELEFHONE JUT.2653

Mr. Merlin Tipton

South Dakota Geological Survey
University of South Dakota
Vermillion, South Dakota 57069

¥ir. John Hatch

Department of Natural Resource Development
Water Rights Commission

Joe Foss Building

Pierre, South Dakota 57501

in Re: South Lincoln Rural Water System
Gentlemen:

\
Y

Enclosed for your information please find a copy of the five page
report of Mr. Richard E. Aten of Harza Engineering Company, a draft
copy of this report having been previously submitted to ycu.

i thought vou might wish to have this for your file.

Very truly yours,

4
— /2 . 5
Con /5/.\,«. ,/ o7 B gpn N
O MYRABO & YTRONS

EJY:ds
Enclosure (1).
P.S. +to John Hatch: Would you please send us three copies of

the Minutes of the Special Meeting held on December 12, 1978, these

Minutes consisting of 113 pages. Thank yocu very much for your ccoper-
ation, @

-~
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Aten

Review of Findings on
DNakota Aquifor Dovelopment

South Lincoln County Rural dWater Suvpnly

The aguifer-test rosults and evaluation inpacts produced
by Rewild Grant Reckert & Associates (0GR) are considerced
adeauate for woll-ticld design purposes and for thae ovaluation
or pradiction of drawdown effects ol aquifer d(,-wr}opme:\S:
Movcover the cviluation they have presented (DR, 1077)2 . o
congidered reasonably accurate.  As wmodificd for the proposeds
allocation, it shows thal each well would couse a d-year
drawvdown of about 8.4 feet in the imwcediate vieind ty (r=
100 &) and that the combinced drawdown at dorthing from
three wells operating for thut period would be aboub 7.4
fect,

Althopob one now can recognize iwnprovements in the test
instavlations and procedures, the agquifer test ig unpros-
cedented in scope and detail, and it has produced results
that arc considered usable,

‘Based on Lest rvesults ond other data, it is conciudod
that development of the Bakota aguiler Ly the South Lincoln
Rural Water District and pumpage of 455 acre foet annually
{afa) from that aguifcer wili not have a significant effect
on the water loevels or available supply for the aguifor.

Further refincwent at presgent of agquifer propertics at
this site is not considered justifiable bhecause future
dravdown cffects will be greatly influcncod by othovr considor-
ations such as the location and distance to the recharge
source, physical propervties of the agquifer in areas beyond
the test site, and unknown present and future withdrawals by
other users.  The trial operation and monitoring approa€h
proposad by the State Water Rights Commission should resolve
two of these unknowos and thercelfove has groat potential
Lene{it to both this Project and othor bakota asjuifor nsers
in the entive Sioux Falls to Vermilion region,

< Setting

Gromd-water developmont has beon proposed for tho
Dakotn agquitfor, a Crotaceous-age sandstone Present throughout
most of the state. The Dakota s videly avvaloped, and

1/ Roference list follow:s report.,

2/ As proposcd by State Water Commission.  Three wells pumpaed
949 gallons per minute on AV age,

-1
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pumpace in 2} councies in southcastern South Dakota probably
amountad Lo noarly 100 cuhic feet per second in 1965 (Schoon,
1971).  Significant uncontrolled flow from "wild" wells
occurs in the James and Hissouri River lowlands,  Some have
estimated that 10,000 wells have been drilled in the Dakota
formation in South Bakota.

The geology of the adquifer has not heen studied in
Lincoln County in detail, but it generally is anderstood to
comprise three units described as follows (Barkley, 1952):

“phe Dakota formation is made up of sandstones with
some interbedded shales. ..

The Dakota lies conformably between the Graneros and
Muson fovmations.  The upper part of the sandstone is a
stratum gencrally presenting havd layvers tormed cap
rock.  After the cap rock has been pencirated, the sand
can be drilled without munch trouble. Drilling with a
jetting machine, the water bearing sand con be deteocted
by the familiar "bounce fo the bit." The drillers have
identi fied threoe flows in tho bDakota which are separcted
by thin scams of clay. Ho accurate imformation could
he found ns to the depth at which thease difforent flows
were cncounterced....”

he character of the rock in Lincolu County may be
indicated by the following extract (Schoon, 1971) which
dgescribes the bakota in another threc-unit sequence:

In the type arca and in extensive areas in the
castern parc of the State, the bBakota Formation can bo
subdivided into threoe units.  The apper unit consists
of light-brown to reddish-brown, fire- to medium-
grained, friable, quartz and minor feldspar sandstone
with interboeds of gray to dark-gyay shale.  In mosts
cases it is approximaitely 65 foet thick. +

The middle unit is a gray gilty alay with small
sidevite paeallets distribute throughout the interval...
AL lcast 55 feot of this clay is present... ot Sergeant
pluff, Towa, and a like thickness occurs at many areas
in South bhakota...

the Jower unit is mediuvw- to coarsce—-grained quarts
{minor foldspar) samistone. Drill hole information
indicates that the thickness is approximately 300 fect.

4
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Bascd on the above carlier vork and tost holes drilied
for this Project, the bakota in Lincoln County cvidently is
a relatively flat=lying aquifer that ranges in total thicknesns
from about 120 to 250 fect. “Phe agquifer probably is sceparatod
into three wones by shale layers of 5 to 15 fecl thick, os
reported in many holes. ‘Phe sandstone portion ovidently is
reasonably uniform.

Aquifer ost

Basad on a review of the data and diccussion with DGR
and State personnnel, it is cencluded thac the aguifer test
was adeguately conceived and executoed. fn doncral terms, Jt
was an ambitious and cowprehensive underiaking.  Inquiry of
DGR and State personncl did not reveal that any other aquifer
tost has been conducted on the hakobte formation in south-
castern South bakouva; wall tests apparcently have not been
reperted cither. Aquifer tests are relatively rare for
other midwostern deep-sandstone aquifer usits because of the
cost and of the wide acceptence of assumed consistent agquifer
propertics. Aquifer tests are more complicated and exhaus -
tive tests invelving obscrvation wells and extended time of
pumping to determine acriifer hydraulic preperties. Well
tests are simplor and briefer efforts, nommally involving'
only the pumping well and a few heurs ot operation to define
well proporties foo well or pump design o1 cquipment sclection.
The test was not witnessed, and tho site has not been visited.

The selected spacing of obscrvation wells (0OW) is
considoerad reasonable, and number ia abundant.  With present
knowledgya of the possible zoned-nature of the Dakota, one
wonld want obsorvation wells completed in alli cones or, for
a rvescaveh-type test, to be able to measure pumped well flow
frzom each zone or to isolato filow from one zone at-a-time.

Well-aceepted cquipnent and instruments auve understood
to have bheaon uscd to control pumping rates and to measero
yates and water levels.  #@vidence of care in this phase of
the test is indicated by thoe calibration shown for the
eloctric wator-level sounder used in OW-1 and OW-3. More
frequent readings, and indication of synchroniued times of
obseorvation, carly in tho test would have been doesirable.

Teast Analysis

Independent analysis of aquifer test resulis shows that
values prescentod in DGR's report fer aguitor cootficients of



20,000 gallons lor day per foot (gpd/iv) Lrioe missivity (1
nnd of 1.5 = 10" for storagae (8) arve r:<-a::mmh.l‘<.. Sinco
theore is a possibility that confining shale horizons scoparate
the aquifer into three sones, Povalues they prosent for near
W' are considered Lo be low. These low valuen are offset
Ly results for distant Ou's which arce considered to be
cncessive

The confirming values are devived from analysis of
pumped-well dravdown and recovery, assuming that composite
offocts are cquivalent to a single aguifer unit.  hesualts
shown in’Table 1 appear consistent. Contficients were
cetimated also from OW dntn bascd on assumptions ihoac the
aquifer is voncd and that punpage is proportional to the
length of screcencd section, in the pamped well, opposite the
sone. Results, alse in Pable 1, are less consistont for a
given OW and differ morae widely from the mean of the pumped-
woell values. 7o some cextent, this is to be cxpocted as each
oW represents o different arcal port ion of the aquifer.

Approxinate methods also provide rough checls. A low
valie of T=10,000 ypd/ft is obtained from pumped well specific-
capacity data, and this would scom likeliy since mud-rolary
drilling mothods wore uscd.  No teft was mule to determine
well efficiency. At of 20,000 is oktained by multiplying
permeability (estimated 1rom scive analysoes ol somples from
the pumped well) times aquifer thickness (estimated from
drillers loys).

Projected Iapacts

Development and pumpage at an cquivalent rate of 282
gallons por minute (qpm) wonld cause a drawvdown cnfect
ranging from about 9.6 ft at the cenver ot the wvell field. Lo
7.4 £t at Worthing. 'fThese ostimates conrirm projaections by
DGR as modificd £ the roducced level of allowed well~-tfidld
production. Thoe estimates arve conservative since they '
aesune no recharge.

The amouni. of di wdown normally would nolt be considered
siqnificant sincc water levels remain far above the top of
the aquifcey, and this amount of drawdown (insveased 1ift)
would not affoct pump output for most oxisting well installa-
tions. 1t 1s conveivable that o few pumps that have boeen
sot wita intakes near the limit of their own drawdown would
neea to be lowered, or that others where the preseunt setting
is neart the limit of delivery-head capability ot the pump
would have to boe replaced.

-
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bhaovelopnent would causce flow towarvd the 'ﬁ]] field at
inpercelvable velocitices in the order of a Fow hundredths of
a fool per day at a distance of one mile [rom the well.
Withdrawal ot 282 gpm is insignificant also in terms of tho
aquifoer capabrlity. hile complete data are not available
on present usage, thoe total present underflow throuqh Lincoln
County may be in the ovder of 2,000 to 4,000 apm., Limited
water-level data indicate that pumpiage of porheps 175 gpmoaod,
Canton has not lovercd levels in an oxtendoed area over the
long term. Ho complaints or claims Jor damiige ore known.
Uncontrolled {low from the oguifor from wild wells in othor
parts of the state is reported (Schoo:n, 1971) to cexcoewd
11,000 gnm.

The assumption of no vecharge is considercd questionable.
The relatively-qgood local water quality of the Dakotn
aguifov snggests possibly recent rocharge, and the strati-
graphic position of the unit suggests inte cresting possibi-
lities. It probably abuts Luqh doposits presoent in some
locations on the Sioux quartizite swmrface, and it conceivably
could be rechavged from shallower zones since in locations
(such as Clay County) where water levels are relatively
hiaher in the Dalkota it dischavges to outwash.

, Divect surface recharge does not appear impossible, an
aquifer at West Chicago receives an ostimated (Zeizel, otal
1962) 65,000 gpd galions pev day (40 gpm) por square mileo,
and it is beneath 100 feet of clay till and 50 feet of
shale and shaly dolomite. wWhile this question cannot be
resolved without overating exporicnce or extensive Furthor
drilling and field measurement, it is considorod an ovaerly
conservative constraine to oxe lll(h_ any recharge.
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GTATE OF SOUTH DAKO1A

OFFICE OF ATTORN‘EY GENERAL

STATE CAMITOL

Pierre. South Dakota §7501-5030

ROGER A. TELLINGHUISEN
ATTORNEY GENERAL

March 9, 1988

¥Mrs. Wanda J. Sletten
Rt. 2 Box 82

Beresford, gouth Pakcta

RE:

Dear Mrs. gletten:

Thank you for your jetter of March 3,
above-noted rural. water systen.

Hatch, Chief Engineer,
your allegation

Mr. Hatch informs us +hat South

has approved permits;
August 20, 1986,
pecember 12, 1986.
issued the license
were going to be
however,

made

that the rural vater
operated without a license.

and the license fee of
The Division of Wwater Rights
because it knew at the

Phone (605 773:3215

57004

gouth Lincoln Rural Water System

1988, concerning the
We have contacted Mr. John
pivision of Water Rights, concerning

system is being

Lincoln Rural Water System
inspection was performed
$50.00 was received
has not yet
time some changes
1t appears to me,

that an

in the system.

that South Lincoln Rural Water System has done what

the statute requires and there is no violation.

sincerely,

2 AT ellgln

ROGER A. TELLINGHUISEN
ATTORHEY GENERAL

RAT:pjh

cc: John Hatch «

i1
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soumyick o,
AP%@%;} AVa Pepartment of
Water & Natural Resources

Joe Foss Building
522 East Capitol
Pierre, South Dakota 57201-3181

APR 25 1990

Charles Kuehl, Chairman

South Lincoln Rural water Systemn
PO Box 155
Canton SP 57013

PDear Mr. RKuehl:

Enclosed is Water License No. 4300-3B. This is the final water
right document completing your process of obtaining a water
right.

¢

As long os you use the water beneficially, as stated in the Water
License, the State Water Law provides that you have a continuing
right to use the water.

The applicable portiens of Water Permit Nos. 4300-3 and 4300-3A
are incorporated into this Water license No. 4300-3B.

Very tpuly yours
// y C..‘-,"?
N i 4
Iy Sfete |
JOHKN HATCH, Chief Engineer
Water Rights Division
605 773-3352

enclosures
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKOTA  57501-3181

REAT FA(:ES BHEATPLACE&

January 13, 1994

John Sievers

South Lincoln Rural Water System
Box 155 _

canton, SD 57013

Dear Mr. Sievers:

Pursuant to a qualification on Water Permit/Right Nos.
4300-3; 4300-3A; 4300-3B & 5116-3, I am requesting that
the South Lincoln Rural Water System report the total
amount of water diverted during 1993. Please réspond by
January 31, 1994. :

If you have any ¢uestions concerning this or other water .
rights questions; please contact Barry McLaury, Natural
Resources Analyst, (605) 773-3352.

Sincer

RON DUVALL, Natural Resources Engineer
for JOHN HATCH, Chief Engineer
Water Rights Div1sion



SOUTH LINCOLN RURAL WATER SYSTEM, INC.

- PUMPING RECORDS /973

Worthing Well No. 1 | Worthing Well No. 2 _ Worthing Well No. 3 Pdng Ihome Atholi
Final Initial Total Final Initial Total Final Initaal Total ;,’ﬁ;’,"’!'ﬂ, < Zuctial, Totul
/2:397 01-01-73 year W /2.31-92 | di-0- 23 year 42-20-92 01-01-73 year ?iff"! : yeer
: B ] . . S - L ST ¥ - .
| | , ‘ US| S , o |/5183,500 | 27 g0 | 2,3%2,000
For the year H} = & _ Vosemsol . - - 73398000 - 52612500 | 39 42(, 000" /983,79 Feriwmor A3L000 | <177«
1$.73 554800 {4r3745~ [TV |\ F07929 | 73/2¢9 e 18 RadShd : )2 T - e

e 205609006 galhs

71/'»1 ped.
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