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DECLARATION OF WELL EASEMENT

This Declaration of Well Easement (hereinafter referred to as the “Declaration™) is made
this 3%° day of Dec.emtact., 2015, by The Jerome Five Limited Partnership, a South
Dakota limited partnershdp, of 27219 — 473™ Avenue, Sioux Falls, South Dakota 57108
{kereinafier referred to as the “Partnership™).

A, The Partnership is the owner of certain real estate located in Turner County, South
Dakota and legally described as:

Tract 2 of Jerome Five's Addition in the North Half (N ¥4) of Section Sixteen (16),
Township Ninety-Bight (98) North, Range Fifty-three (53) West of the 5% PM,,
Turner County, South Dakota,

(hereinafter referred to as the “Tract 2”); and

B.  The Partnership is the owner of certain real estate located in Turner County, South
Dakota and legally described as:

Tract 1 of Jerome Five’s Addition in the Nosth Half (NY3)of Section Sixteen (16),
Township Ninety-Eight (98) North, Range Fifty-three (53) West of the 5% P.M.,,
Turrer County, South Dakota,

(hereinafter referred to as “Tract 1”). Tract 1 and Tract 2 are sometimes collectively referred to
herein as “Tracts™; and

C.  The water well that provides water to Tract 1 is located on Tract 2. Such well
shall hereinafter be referred to as the “Well®, which shall include the well pump, well

accessories, distribution piping, meters, power lines, equipment, materials and such other
facilities as may be necessary to maintain the well, any right of use of the water pumped out of
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the Well recognized by any governmental authority or simply by rights of land ownership
interest, and any equipment for use of the water and well; and

D.  ‘'The purpose of this Declaration is to provide water from the Well to Tract 1 and
to declare use and costs of maintenance of the Well; and

E. It is the Partnership’s intent that the benefits and burdens created under this
Declaration shall run with the land and be binding on all subsequent owners of the Tracts, all
upon the terms and conditions hereinaficr provided;

NOW, THEREFORE, the Partnership dqclams as follows:

1. Well License. There are two Wells located on Tract 2, the Well serving Tract 1
(referred to herein as the Well) and a second well serving Tract 2 (the “East
Well”). The Well is located to the West of the East Well. The Well and the Rast
Well on the date of this Declaration are operated under a single Water Rights
Permit No. 290-3 (the “License”). The License shall be split between the Well
and the Bast Well and two permits issued.

2. Grant of Easement. The Partnership, in its capacity as owner of Tract 2

: (“Grantor”), grants to the Partnership, in its capacity as owner of Tract 1
(“Grantee™), the permanent right, privilege and authority to continued use of and
the right to draw water from the Well along with a permanent easement to and
right of access over, across, under, and upon: (i) that thirty foot (30°) wide strip of
land (extending fifteen feet (15°) on either side of any distribution piping and
equipment used in conjunction with the Well) commencing at the Well and
running to Tract 1; and (if) that arca extending thirty feet (30) from all sides of
the Well (collectively referred to herein as the “Easement Area”) for the purpose
of the operation, maintenance, repair, replacement, and reconstruction of the Well
and the distribution piping, meters or other equipment. The Easement Ares is
more specifically shown on Bxhibit “A” attached hereto.

3. Cost of Maintenance

(®)  Grantee shall be solely responsible for the installation, maintenance, and
repair of the Well. Grantee shall further be responsible for the cost of any
excavation, digging, or trenching necessary for its use of the Well. Grantee
shall reasonably restore the surface of the Easement Area to its condition
prior to any maintenance, repair, excavation, digging, or trenching of the
Basement Area for purposes of exercising its right hercin. Unless an
emergency would require immediate repairs and maintensnce, Grantee
shall provide Grantor reasonable advance notice of any repairs or
maintenance which may be necessary or required to the Well in the
Basement Area,



(t)  Grantee shall be responsible for all costs of operation, maintenance, repair,
replacement, and reconstruction of the Well from time to time, excepting
only any repairs or replacements made necessary by an intentional or
negligent act of Grantor (which in such event such costs shall be solely
that of Grantor). The Well shall have its own separate meter to measure
the electricity consumption directly from the Well to Tract 1 and billing by
the utility company shall be made directly to Grantee for Grantee's
payment thereof. Grantee shall be responsible for all costs related to, and
for performance of, any water quality sampling and water use reporting
required by the State of South Dakota.

Preserving the Easement Area, Grantot agrees that no structure or obstruction
shall be erected or permitted, or any trees planted on or within the Easement Area,
and that it will not change the ground elevation thereof without the written
consent of Grantee, or perform any act which would interfere or endanger the
Well or Grantee’s use thereof,

Usage. Grantee shall have exclusive use of the Well. No water from the Well
shall be furnished to Grantor or any other persons or property without Grantee’s
prior written approval. If at anytime water usage from the Well and East Welf is
restricted for any reason so that the use of one well reduces the ability to use the
other well, Grantor and Grantee shall alternate days of use. If such restriction
commences on an even number day of the month, Tract 2 shall have the first day
of use. If such restriction commences on an odd number day of the month, Tract 1
shall have the first day of use and the Owners shall alternate days thereafter. If use
of the Well is restricted so as not to permit use of the wells on alternating days,
use of the Well by Grantee and use of the East Well by Grantor shall be divided
equally. If separate use restrictions are placed on the Well and East Well, such
separate use restrictions shall be followed and no division of use under this
Paragraph 5 shall apply.

Duration; Running With the Land. This easement is perpetual, touches and
concerns the Tracts, runs with such land, and is binding upon all heirs, successors,
assigns and occupants of the Tracts.

No Public Dedication. Nothing contained in this Declaration shall, or is intended
to, constitute a gift or dedication of any portion of Tract 2 to the public or for the
benefit or use of the general public or for any public purpose whatsoever.

Construction. In the construction of this Declaration, the use of the neuter shall
include the feminine and the masculine, and the use of the singular shall include
the plural,

Indemnity. Grantee, and its successors and assigns, shall protect, defend and

indemnify Grantor from and against all loss, costs, damage and expenses
occasioned by, or arising out of, any accident or other occurrence, causing or



inflicting injury or damage to any person or property, happening or doze in, upon
or about the Easement Area due directly or indirectly to the use thereof, or any
part thereof by Grantee or any person claiming through or under Grantee,

10 Enforceability. Unenforceability of any provision contained in this Declaration
shall not effect or impair the validity of any other provision of this Declaration.

1. Legal Compliance. Grantee shall comply with all applicable federal, state, and
local laws and ordinances in exercise of their rights in this Declaration.

IN WITNESS WHEREOF, the Partnership has made this Declaration as of the date and
year first written above.

THE JEROME FIVE LIMITED PARTNERSHIP.

STATE OF SOUTH DAKOTA )
COUNTY OF MINNEHAHA )

A S & RS TT g Notary Public, hereby certlfy that on the __ day of
LT 2015 personally appeared before me Sonja Adrian and declared that she, as
general partuer of THE JErROME FIVE LIMITED PARTNERSHIP, and being authorized so to do;
acknowledged that she executed the same for the purposes therein contained,

IN WITNESS WHEREOF, I have hereunto set my hand and oﬁicial seal.

NOTARY PUBLIC SOU’IH DAKOTA

My Commission Bxpires:
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EASEMENT EXHIBIT A
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PLAT OF TRACT 1 AND TRACT 2 OF JEROME FIVE'S ADDITION
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PLAT OF TRACT 1 AND TRACT 2 OF JEROME FIVE'S ADDITION
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PLAT OF TRACT 1 AND TRACT 2 OF JEROME FIVE'S ADDITION

IN THE NORTH HALF OF SECTION 16, TOWNSHIP %8 NGRTH, RANGE S WEST OF THE STH PRINCIPAL MERIDIAN, TURNER COUNTY, SOUTH DAKOTA.

e sy
N1,/4 CORNER SR
“!‘S 28 ‘”_q (m’é;:e;esgm) STREET " {FO. SPIKE)
98-, 2848T . £CTION UINE N gg'es'aa” £ 2651.96"
fF: &R seice) N RT3y E P ROLALL 44555 78543 S LI TR613 2 o LT
7 B e — . . B
z” 220602 < & A G ol REQAR} ) g“:
263.09°(M} 263.01 (R} L] :
Y
& 1
/¥
5 18°20'2" £
128.79°(M)R) & i N 0i11827° W H
" 99.55" i
s sw18712° £
230.05(M)R) N amess € o
N 884545" € 10.05°
222.24" A
&
3
o Ll
5 A
wl? TRAGY 2 de
2 TRACT 4 ot 30" EASEMENT CONTAINING 158,10 AC.2 35 &
oft CONINNNE 159.24 AC.2 Sle EXISTAG WELL [WNCLUDING 1,02 AC.% /W (EASEMENT)] hE]
L [NOLUDING 3,65 AC.# RAW (EASENENT)) 5 (SEE PAGE 2) g8
39 k o2
» . [ b B ]
e ¥ 5 a %z
# . b= 2 e
z n $ 8 & Pl
¥ 8 5
£ gut g ]
57 1 7
v %
5 ¥ _worpyoon e 3
L 67.5¢ :%
1 PROPERTY CORNER IS OM. 3
T 1/4 SECTION LNE N 0gOIseT W k
280.20" 0
o 400" Py, S ’
fovee ™ ™= R % haaoaimw
R M 2.60"
SCALE: 1"=400" E %: “
% 5 7
v, i ° "‘0 {
b &, £1/4 CORNER
7 ey ) el
Wise corMeR [ e a4 (SET #10141)
[y & 2202.20' 4
(0. ML) 7 L]/ - 779 SECTION LIE W ESIT I E 265091 1
3 T O056H8 W 265431 - e ‘\u " III,,
55 c:/4 CORNER LEGEND: h i O LA ND
ik A SECTION CORNER it "<— "
e ® SET 5/87 REBAR W/CAP J10147 sl
NOTES: PREPARED BY: ] O /0. MOWUMENT (F8298 UNLESS OTHERMTSE NOTED) 52
BASIS OF BEARINGS IS UTM=20NE 14 b (R} RECORD DISTANCE ]
Y ¢
THIS PLAT $AS PREPARED WITHOUT W K (M) MEASURED DISTANCE pl "' -
THE BENEFIT OF A TIILE COMIITMENT, Etarveplnss, (o, s corm AC ACRES & 8 16-96-55
EASEMENTS OF RECORD WERE NOT s, z-n E.%"'s lnd‘G:ERCu:lulunﬂ (s’gr ;B,‘;,SJ‘,) NTS. NOT TO SCALE D"\‘g \\\\ (0. /5 ReEBAR)
RESEARCHET) AND ARE NOT SHOWN SCCon JE s s Sioux Falte, Bouth Dakote 87104 m— 1 ! lﬂ‘ w W
" Phones (605) 339:8801 FAX:(805) 2748851 EMENT UINE 7 SHEET 3 OF 3




RECEIVED

SD EForm - 0495LDV2  NOTICE OF TRANSFER OF OWNERSHIP DEC 23 2015
For assistance call (605) 773-3352 WAT%&'EHTS

Mail to: PMB 2020

DENR - Water Rights Program : .
523 B Capitol Ave Water Right/Permit No.

Pierre, SD 57501-3182 Date:

I/We request that Water Right/Permit No. 2 90~ 3 formerly owned by:

& \,’ f: %ﬁf- A _\_ ZrCre 2 l@;(&r‘m‘a be transferred to:

New Owner Name: 7 nu P\no.m/\ Br‘D 4} C: Vli[
Address: 26952 < 'fﬂ:Jf\ wner Bue

City, State, Zip é‘,-ﬁp'_& E cq “ 3 é__@ ~7] 0!2 Telephone No. (D5 - 20, 0-5033

Title to the following described land(s)/property has been transferred as described above:

B I understand that the validity of Water Right/Permit No. d ‘[@ 3 has not been determined by this
transfer action. If 1 have any questions on validity, I understand that only the Water Management Board
has the authority to determine if a water right/permit is valid (see note below.)

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program,
as evidence of the change of ownership.

A fee of Fifty Dollars ($50.00) is included to cover the filing fee as required by SDCL 46-2-13.

/ .
I, Zéj? Z:hi f ig Cg VAN : , the new owner, certify that the above information
is true and cofrect.

(signed by new owner)

NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has expired.

Once a water permit is developed and the water used, the permit becomes a right. A water right may be
lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.

~

3. For a third violation of a condition of a water permit/right.

2009-07
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RECEIPT

~ WATER RIGHTS PROGRAM
Scuth Dakota Department of Environment and Natural Resources

Date 12/23 _,20_15
RECEIVED OF Dakttaland Sod Farm 26983 S Sundowner Sioux Falls SD 57106

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No, 1o Appropriate Water, to construct
and to put water to beneficial use

Fee for Application for Permit No. to Appropriate Water for Future use

Fee to retain Future Use Permit No. i after period of scven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water License No.
Fee for Filing Transfer Form 290-3 50 |00
Fee for
Fee for Issuing New Well Dﬁlier's License No. for CY.
Fee for Renewal of Well Driller’s License No for C.Y.
Fee for Issuing Well Pump Installer’s License No. - for C.Y.
Fee for Renewal of Weil Pump Instatler’s License No. for C.Y.
(Any Cther Work Provided by Law) TOTAL 50 00

No. 07582 By

Chicf Engincer y’



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
http://denr.sd.gov

JAN 2 9 7016 290A-3

Tony Brown
26983 Sundowner Ave
Sioux Falls SD 57106

Dear Mr. Brown;
Enclosed is Reissued Water License No. 290A-3.

Based on ownership changes filed in December, 2015, Water Right No. 290-3 has been divided

and reissued to reflect separate ownership as follows:

s No. 290A-3: Tony Brown, Brown Land, authorizing diversion of 1.78 cfs from one well
located in the NE % Section 16 to irrigate 160 acres in the NE % (Tract 2) Section 16, all in
TO8N, R53W;

o No. 290B-3: Scott Vannorsdel, authorizing diversion of 1.78 cfs from one well located in
the NE Y Section 16 to irrigate 160 acres in the NW % (Tract 1) Section 16, all in T98N,
R53W.

For your information SDCL 46-6-27 requires that if the owner of an existing well, such as the
well authorized by Water Right No. 290A-3, constructs a replacement well and does not plan to
use the old well, the old well is considered abandoned and must be plugged. Also, any well that
is being used or is not considered abandoned must be valved and controlled, if flowing, or sealed
and capped so that no leaking occurs either underground or at the surface.

As long as you use the water beneficially, as stated in the Water License, the State Water Laws
provide that you have a continuing right to use the water. If you have any questions, please
contact our office.

Sincerely,

sz%%e Goodman, Chief Engineer

Water Rights Program
(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA
WATER LICENSE NO. 290A-3
(DIVISION OF WATER RIGHT NO. 290-3 INTO 290A-3 AND 290B-3)

(1) Roy Flyger, Hurley SD was issued Water License No. 290-3, November 24, 1970 for a water right to
divert 3.56 cubic feet of water per second from ground water (two wells — Parker Centerville Aquifer),
Turmer County, South Dakota for irrigation purposes. Water License No. 290-3, with a priority date of
September 12, 1956 was issued to the permit holder authorizing irrigation of 320 acres in the N %4 Section
16, T98N, R53W from two wells located in the NE %4 Section 16, T98N, R53W.

The following ownership changes have been filed with Water Right No. 290-3:

e January 29, 1982 — transferred from Roy Flyger to Merle Flyger;

e July 18, 1989 — transferred from Merle Flyger to Jerry Adrian;

e December 23, 2015 — the NE % (Tract 2) Section 16, T98N, R53W was transferred from Jerry Adrian
to Tony Brown, Brown Land, 26983 Sundowner Ave., Sioux Falls SD 57106

¢ December 24, 2015 — the NW ¥ (Tract 1) Section 16, T98N, RS3W was transferred from Jerry Adrian
to Scott Vannorsdel, 28888 455 Ave, Viborg SD 57070

Based on the last two ownership changes filed, Water Right No. 290-3 is being divided and reissued to

reflect separate ownership as follows:

e No. 290A-3: Tony Brown, Brown Land, authorizing diversion of 1.78 cfs from one well located in the
NE % Section 16 to irrigate 160 acres in the NE Y4 (Tract 2) Section 16, all in T98N, RS3W;

¢ No. 290B-3: Scott Vannorsdel, authorizing diversion of 1.78 cfs from one well located in the NE Y4
Section 16 to irrigate 160 acres in the NW Y4 (Tract 1) Section 16, all in T98N, R53W.

(2) It is certified that the water right holder has complied with the provisions of South Dakota State Law
and is entitled to divert 1.78 cubic feet of water per second for beneficial use.

The location of the diversion point is approximately 1,340 feet south and 4,200 feet east of the NW corner
of Section 16, T98N, R53W (near the center of the NE Y4 (Tract 2).

(3) The water right holder has complied with the provisions of South Dakota State Law relating to the
application of water to beneficial use to irrigate the following land:

e 160 acres — NE 74 Section 16, T98N, R53W (Tract 2)

(4) Pursuant to South Dakota Water Law 46-5-30.1 Tony Brown, Brown Land, 26983 Sundowner Ave..
Sioux Falls SD 57106 the holder and/or owner of Water Right No. 290A-3 is issued a license to appropriate
water, the right to use 1.78 cubic feet of water per second from ground water (one well — Parker Centerville
Aquifer) with a priority date of September 12, 1956 from the location specified in (2) of this license for

irrigation purposes.

This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Right No.
290-3.

%%&W JAN 2 8 706

Jeantd Goodman, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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523 E. CAPITOL AVE

PIERRE SD 57501-3182
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January 20, 2022
NOTICE
TO: TONY BROWN, 27070 DUKE AVE, TEA, SD 57064

FROM: Ron Duvall, Water Rights Permitting Administrator
for Eric Gronlund, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2021 Irrigation Questionnaire(s)

Our records indicate your 2021 Irrigation Questionnaire has not been submitted for Permit No(s) 290A-3 &
3966-3 as required by administrative rule 74:02:01:14.02. The request for the Questionnaire was dated
October 22, 2021. The Water Management Board has directed that owners of water permits who have not
submitted the 2021 Irrigation Questionnaire be given notice of hearing to determine if any Board action is to be
taken concerning this issue.

The hearing will be held at Wednesday, March 2, 2022 at 9:30 am (Central Time) in the Floyd Matthew
Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre, SD and will be conducted pursuant to SDCL
46-1-12, 46-1-14, 46-2-9, 46-2-11 and 46-2-17. These are contested case hearings pursuant to Chapter 1-26.
Following the hearing, the Water Management Board can:

1. Amend Permit No(s) 290A-3 & 3966-3 to require the Irrigation Water Use Questionnaire to be submitted
each year;

2. Postpone any action; or

3. Take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the
Board may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaire(s) is (are) received in this office before the March 2, 2022 hearing you will no longer be in
violation of your permit and your name will be removed from the Board agenda. Enclosed are additional
questionnaire(s) for your use. If you have questions or need assistance, please contact Genny McMath at (605)
773-3352 or email at genny.mcmath@state.sd.us. If you prefer, you can complete the questionnaire online
at the following link: https://danr.sd.gov/iq using this password: XWOXYP

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352)
to assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.
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January 26, 2022

290A-3
3966-3

Tony Brown
27070 Duke Ave
Tea SD 57064

Dear Mr. Brown:
I am writing to acknowledge receipt of your 2021 irrigation questionnaires.

You may disregard the January 20, 2022, “Notice” concerning reporting requirements for Water
Right Nos. 290A-3 and 3966-3. The information was received in our office prior to the Water
Management Board meeting and your name has been deleted from the agenda.

If you have any questions, please contact me.

Sincerely,
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Genny McMath

Water Rights Program

605 773-3352
Genny.mcmath@state.sd.us



	

