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»’f(.‘onsider%&l‘ L (" 27 , 19 74-7 |
" Name of Applicant Kﬁﬂb&mﬂemuo 4 Sown

Post Office Address EiE_g_g_E

Amount of watir claimed 3._ 85

Source of water supply_ M igSoyu @] B\/EE
Water to be used for )EQ‘IG.'A'T'ZD Al
Acres to ke irrigated 270
i | ! . Py .
Water to be diverted and used in DULLY county
P e g ‘ ‘
about _Lz w 5& miles of _QQLOA
Proof of Publication Received | -20-~ 16
Mot received
Application Approved *
Subject to
Not Approved _
Action deferre-d
Remarl:s:
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Mcp Nu. ._LS._.OB B Water l)i\ik-‘mn N|».;..__ M.Léo""z‘ Q“IEP; Distaiet
Blanke 10 be Fillsd by (e Enginetr luym Vi.n.C) Rr(‘, 3(/1- .
L .
o JANG s
2
APPHCATIQN FOR PERMIY DVPfo’ aw\
I‘.
""', : ! RE OUR( l ,,||
N . Ty
To ApprOprlam Water witbh tho Staie of South’ Dakom
{NOTE.-Drawy a_lm—o’l;v:;h items nat applicabila)
1. Name of Applicant Kenneth Darland & Son
Inrt 3 ) [ - .
Postoffice adidrins Part 4. Fier:s y State south bakota
ICa corporation shon date aweh place of incorporation
2 Method of arcomplishing work (vontract, ¢ mployment of others, or by direet Ialmr\
A Name of divenion work Darland i 2 =
1 Amonnt of water claimed (cabie feet per second) ' 3’?" . i
- Yigsouri River o : : N ‘
O Sowree ol water supply — - - :
. .. A point in the S.E.% S.Weq Section 35 T 115N, K 80w
O, Location of point of diveriion
— (:()ll;ll)' Sully
7. Anvual periond or periods clurmb which water is to ke usml April thru October -
. Use to e madu of water, (lrn;‘nlum. industrial, municipal, cmmnemal recreation, ete.) Irrigation
0 Fori ungnlmn W o 'imal anmber of acres to be irrigsted 270’ -,
~List below c-.uh forty /ncrn' mlulnmnn or Iol. or !rartm') thereal and show number of acres to he lmgalu din each, SRR

Lagad Deseriptio s No. Acees ler, Land Description ‘ New Acres Irr,
NWE~ S'e"‘c"c_T'ﬂH. S R79W 11335 . h
NE4 Sect, 12 T115N RSOV 135

:\llach shc et i more space is needed

10, Time re qum d lu rmnplrlc vonstruction of water supply system 5 years. Additional time eeqiticed 0 e
. “ . 1
pete apphrallun of water to the propose d beneficial use years, .
L. Choire of nvw cpaper fnr anu- of Intent to Appropriate Waiv publication On-ida-—,\‘a-behmﬂm Gni‘;&

Caprmu Jdournal, eRes

1 lnnrupal Features of the |’mpns¢ »d Waler Supply System.
A, Works proposed to divers wah-r from its natural source.

i

Pumps and lotors

:
B. Works proposed Lo transport water to place of use.

Mainline

s
\

€. Works proposed ln‘a'ppll\' water to heneficial use,

Center Pivot Irrigaticn Systems

l'sllmnlcd Tolal(u'-l s 150 0‘)0 00

Attzchments: Attach Form 24 if ducmon from a well or dugnut or if storage of water, is pmp(md Attach map.
(‘*rr |n'-|mt:tmns concerning preparation.)

. \1;\1::«» snn"r-m,sm ) >
L. | |
¥ mml) of L3t ,ZIJ - .: : . ‘
i ',/-"* zf{he applicant, remfs that | have rud the fmr, omp aypIuanon and h:w nammml the

attached fmap and i+t the matedrs lhe.. it stated are true and that | intend, and am able to romple'e the necessa rumlmrtmn

[ -’/’J‘ ;I/V-JZ/ r,/?/ uv/ ¢ S;Wt/ ;
Subzcribed and sworn to bcl'ure me this /)// day uf—ll (ETEYY /C""/ l‘)_ZA.. (:(

¥ 2y . A
¢ FY
ol gl

94%2%5/”5 ) ' | ) ,.{{wuﬁaul‘;1462? s

Notary Public (or other qualified 0"!(‘"’)

-—

a,

e s e
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WATER RIGHT APPLICATION APTROVAL

The Wat r Riﬁhts Commisalon heeehy appmw s Water Righn :\pphralWéi\u iA_‘S_JQ__B...
EII} 2Ye) erpA, P ERRE
ENL\& r'fsrum)BLA&u' N i (Post Office Address)
__.ﬁl.‘- ﬁoLm With the following mmhfualium
(Ntate)
’(

065‘- ol \WATER. | ”ur\\bm THie FhemiT At T muowe FoLLER
DA 15 CONTINGERNT LPOR ConcuRRANCE OF THE DEPARTMENT
of Game, Re A PARKS AS TD SUCH WsE,

.o ‘h\\:‘
Date of first nuiplufu”|l¢.|llml : \JANUAE\I (a R W‘:"a

i . "‘, 1

l).m, nf re luru to applicant fur correetion, amendtaents or changes e uired —— 19— :

: ’ A\ ! ] v

|);1|0 uf reaed ul uf correeti] .lpphuliun — i |
:\ppmw*d &M.&‘{___Zs_ l‘) 1.(-. y Recorded i m li(mk . 14‘ P.l[,(‘ ..._é (pAL

WATER KIGHT f RMIT NO, ZZA?.LQ._. ' .

- The Water Rights Commission hereby: grants and isues this W.uhrl{i;,ht l’-unll n\néﬁﬂmhhnnnuv tl'vmmlrmmmuf _ ’,

the water wie system ane the putting of water 1o hensficial usd as stated in the Application and as mmhﬁml in the Water Rigin
:\ppllmtmn1pprma| sub; -ot, however, to the following limitations and conditions:

\.lAMQAE.:L__{?__ m:l.(n_

- The eguivalent of at Jeas tum fifth of the wmk above a;.uxl’n dq is o lw completed on or hefore JJ.QbE{_Lﬁ?_g__ 101&___
« The whale of saiid work. is w he completed on or before - J ANLARY .271 l‘) gl

o The limit of time from oroof of bepeficial use of walcr Dp])!‘(l{llil.;h d in accordanee herewith lsJAH.UAgJ_Zi l‘).&..---
5. The water nppmpnalul rhall be used for the purpn-n of __ng_k;"b\.rl ol

. Phe date from which 3y plivant may claim right i5 e

RER

K

llu prior right of all peraons wha. by rmnph.mu \Vllh the laws of the ‘:lntv of ‘mu(h Dakota, have n(qumd a nglul o .Iu e of
\salvr must not lw l'ljlll’l(ill <Ay affected by this’ approp.mtmr.

H \\t
g , ar
. 'The amount of the nppmpmlum herein pranted shall not exceed @ éb

cubic_ fect per second: neither shall it
nmw’ the capacity of the above desaribed water supply system, nor shall it ‘vkeeed the amount of water needed for heneficial nsea

served, and if for the irrigation purposes <l ' appropriation must he limited to nol more thar 3 acee feet per acre per year and be ’

limited to nat more shan ane-=eventicth (1/76) of one cubic foot of wah ¢ per second of time for cach acre of land lu which waier is

‘ T

actunally and beneficially sjpplivd foryierigation on or hefore J 7 195_5_‘ st water to b usu-d during the

fnllmnng deseribed annual pc‘ru.d ._A.Eﬁ —_— -
Fc.,é /‘u..&f‘ i

Witness my hand this: Z L d.l) uf

WATER RIGHTS COMM]’SSION

e Qull M%’

% (.hle(’((lbmcc' Executive (\’m <

* Certificate of Construction lssued

19
e s 0 o - co G
Water License Issucd : ~ , : 19 . . ;
.o ‘ . ;
o i . !
T
. i
t
[ B L
nr“/ ! i '
: ‘ t
i '\.. i "1
) “‘ X ‘ AY, 4,
' ! ! { &{ : .

L

o —r————
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Foun 6 - Notlca of Iy " to Appropriate Water . __2510=3

-

Publish first publication, on or hefore —JANUALY. 9 A9 76

NOTICE
INTENT TO APPROPRIATE WATER

Pigrre, South Dakota 5750

_Joanuary 6 1976

Notice is hereby given tlnat.....""(""“"th Darland & Son —

whose post office address it Piyrre , South Dakota, has made an application in accordance
with the provisions of the water laws of South Dakola for a permit to appropriate for beneficial use
3f85 cubic feet of water per second of time from the Missouri River through the
Dhrland #2 , the point of diversion of which is to be located in the.——
gE% 8WY
offréection 33 , Twp.i 116N ,Range —8OW_____ Said water to he used for the ullii:l)su

;. /pm'tions of
of provulmg irrigation on the following described land:

NWY4, Section 6, TLL5N, RISW; NE£Y, Section 12 wllsu, ROOW

. Ly
s * .

] This application No. 2._5_£9._i._will be cdnsidemd by the Water Rights Commissian at their officit at
. “ ' . "s_'!
Piefre upon lhe 22nd day of January 19 76 . ,at 2330 p. MLAN interesied
e} . !
pe;sons may appear and be heard.
i B o - .
cci Kenneth Daf!"nd WATER RIGHTS COMMISSION
Paxt A y AT .
plerra, S. Dak. 57801 Vil e
. “BURTON F. JONES
i E Water Rights Specialist
BFJ /bw ‘ <
ce:
| g
‘A‘ i
v Iy
o v r, ‘; '
Ji : /1\
./4';_*".
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A l lll\\ll' l)l‘ [RU IR IAAY N [LRY ~"\" \I"H)ll\l?\‘ﬂ \Vl IIH\II BN l"ll. Hipple Printlug Company, Plerre, b 1,

| AfﬁdaVﬂ*of Publication | }é ;
State of South Dakot'\} s, | L GAL*‘NQTWE

'No.'32% 2tdlyJan. w Lht
. Gounty of _Hughes... - "“ﬁ{;"‘-“’NO'ﬁCE

¥ L 3«»’475 ‘i' % :
o .. John H. Mipple . . e . T AP?RO’!"T&?R‘T 1\?1 TER 14
. of sall County and State, bemg Girat duly sworn, ur his oith says: ’\\Kggmg*l’ ‘hegeby "8 Ve“wmx
Daily Capitel Jourpal . lsa g"’l" “g‘&&drm pun;.;; p
\ 4
f e et cdreul: e '“Pllcmlo:i‘lﬂ accord:mco Puith 3
(e dnily“.w,,... . MOWEpADCT W general elreatation, printed wul ‘ﬁ'espr?z%ggs of the Water lam;‘
published In ... _Plerve . .. e A0 gl County 1 ﬁppf(}’pmtg ?g: ‘g‘;&‘ﬁm}’uﬁ; ’;‘
and State by . Hipple. Printing Oompany. .............. and hay g&nﬁuga‘rgwftw yvtter* per; ‘h
heen sueh newspaper (lmlm. the times hervelnafter mentioned; that the : ulvcrthrougl?th !B;ﬂ:lldNo,z ,ﬁ
; the polnt of diverslon o y
sald .. Daily Capital. J ournu:l R tobep(iogat meuw smg‘%%w vl
I lunul newspaper ond has been in existence ‘or more thun one your | Seclion! 357 Twp! 316N, ‘Ran ol‘\\
immedintely preceding the first publication hetein mentionedl; and his ‘ BQ .Saldwater obeuscdtor
mare umn two hyundred bona flde subsevibers; thut 1, the under ralgned, n ol ;" tgl%m l\tlognl)
am et i husiness manapger. . of sald newspaper, m <crlbe ,‘lan ! &W}": Q:l'.'!ec lone';‘ lé
char, qa uf the u(lvmubln;. (lcp.mmem thereof, uml have persotnl Know: 'msn. maw‘; NEYG' Sctctloq l2
¥251edu0 of all the fouts stated in this affidavit; and that the mlvcnh:-num A 'Tlle. 'WJW,-,u a?,u}m G :Qf}\‘
| . ~Vhis applicp X
headed TNLEIL: TO APP“OPRIA?L..\.‘.’ISTER.,. o prlntr(l copy be: cox?slde;ed o?)yw.:’a%;?'a er,,
' of \\h((h Is hewlu attiched, was printed and published in the su'ul news- 3 :mgmg Colpmlsslon'ath tr offlce
g rat, Picrr? \por; thsmni day.of . «‘?_
p.xper once cuch week for _TWO.. .. . successive weeks; the fha publica ‘,Junuary 1976," at;2:30, p.m.- AUl
! interesteq pergons, may. appcar
tlon belng mmle on .January. 8, 19.76 bulmquum puntications on . and be heard, S M cf i 5
"WATER RIGHTS COMMISSION
e eeoman wesetaa s R e e b Sy , By: BURTONF, JON<
. a WaterltlghlsSpeclnllst ’
“ v 100 and last publication on January 15, -_—
A l
10. 76 thut .,:_8 ‘l'} . belng thir full amount or (lw fce for publl
cation of the annexed notlcu lmn es woley to the benefit of the publishers
of the sald newspaper, that no nrrangement op ander stunding for
divislon thereof has heen made with any othep perzon, and that no part
thereof hus heen agreed to be |m!()o any other person \\h()m{/ovm
' i
o o Ypde.... ,
. Sutferibed and sworn to before me
! T lhls - 1513“  day of .9 num'Y; - -
S | '.:, w,? Py 1 publication Fees « S
7/ j 4 §('_‘L /%A - Notary Fees + *  seecrreomsemenmt
Notary” ’uhllv Hughes e == COUNLY,
- N UYL 17| DR T F— -
7 »\llmm‘,\'s All‘iduvlt | DN l!vl Fees Recelved payment,
State of S: ,u'th Dakom } il
County of .. . —
LEGAL RATES
et e eanrenen e e being first duly swory,
on his oath says: 1 ajn e e et e enecins South Dakota Session Laws of
‘ Vo 937, Chapter 500 page 601-602.
OF thE e ,' bl . that ' 1957, Chapter 500 page
dm.ued tlu. nuhllu!iun 0[ lhe .uuw\ul r.uuu t‘ml the full dmoum HES .
\ ) o) I)tu ll Gms;
u|)|)uau, by lh" foregoing affidavit n[ e eanee emaree oo eaesmmaeme eeeves .
. A e for the m\hllcuuun 31* 1i. @ .21}814‘
* v? mu.h notlcc h.ls hLen |mhl lh.n nu -I{,l eemum or understanding for any '
: ulvision thereof, has been made with 2ny person whomsoever, and that
o no part ther eof has heen refunded hy the party publishinz said notice.
. Subseribed arad sworn to before me
y b ) this . ... . . day Of oo s
: L L s A
Nota'y rublic . - . County. o NS ’,(J/ﬁ ;i
'l' ,: : . 'i‘ ;
: o -
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De (mrtm@m of (‘ :ame, F ! sh and Darlzs
Plerre, South Dakote 57501 « Phone 2243507

Mareh 18, 1976

Ronald b, Olinger
Attorney at'Law
P, 0, Box 0o
Pievee, SO H75(1 .

Dear kon: ' 0
¥

-‘;’} :
e -5’/0-“ '-.

ey s -

P R e e

Pivislon of Game and Fish

3

§.
h

The South Dakota: Gamo, }1sh & Parks COmmiqhion nuthorizcd the ﬁrn £ to prepare -
a conditional ngre¢menu with Kenneth and Gary Darland allowing the use of Fuller .
Lake for 10 zonr subject to listed critcria and rinal nuprova] hy the Cmmﬂiauion.

] »

2k
The 1aku be maintained at a11 timea with no greatcr rluctuation than

two foot naximum from spillway elevation and the level in the fall
at the gnd of the irrigation season no later than October 1'each year,
be no greater than one foot below spillway eleviition, except.for man-

A ,x‘H e o

. agement purposes authorized by the Department oE Game, Fish & Parka.

i
Water pumped ‘to Fuller Dan shall be discharged nto the 1nke within

300 feet of. the dam (dike) and in such a manner not to cause etosion

of the shoreline or lnke bottom.
2 G N

jThat the infékes 1n‘Vu11er Lake for, the

)
;./ /’,4 x\

irrigation 1ines br placgd m

;the same yicinity of't he‘incoming waters from Oahe ReserVuir or within
2200 feet'in any direction of the dam dike, that. they be ‘4creened with
,0.14”inch mesh material, have an intake area sufficient ‘to reduce
approach velocities of 1ess than 0.5 cfs and be at lnast 14 feet below

i6pillway level.

4,

5. Violation of any of tha terms will void

Maximum withdrawal per year not exceediny 1,250 acte feet.

the agrehnent wbexnu901 the .

* Water Rights Commission would be notlficd that . no agreement exists

i

t-\

. and asked to withdraw the water rights permit ‘involving Fuller Lake.

lopp thaL this will meet with favorable con51deration by Messrs Kenneth and Gary

Darland.
: . fﬁ\\\i

ofm Poy(
TRt A 3
Jl'/ltldl/n.‘r» , . '
cc: - Winston Dnuglnn, co Jnh1 Kirk,
Regton I1I, Liv.of Game & Fish

sincerfly, / 3
( Y KA%O%LW’H

yl, Secretary

- o - i i T S S

——
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ke LAW Of F1CES } C
DUNCAN,OLINGER 3 SRSTKA o 1" K
22 EANT CAPITOL ‘ ' oA
’ PO, BOX €0 ‘ AW }‘ REERNRY
PLERIE, SOUTI DAKOTA 57501 T A : "
iL.A. DUNCAN e
R.D, OLINGER THLEPHONE 22-3852
W.0. SRETKA, IR, AREA CODE 504
March 31, 1976
. Pl [ !
LIRS f“”:ﬁ%"’ sogredlio ¢
Johit Hatchy, Chief Engineer ‘
Water Rights Commission >

Joe Foss Building i
Pierre, South Dakota $7501

Re: 'Water Rights Commission
Application No., 2510-3

Dear John: . _
S ey S e S R
Please be advised that I am the attorney for Mr. Ken parland
who applied for the water rights under the above application.
‘.E~W%MF~MWMw;mwwmm%@nthgﬂmfn S
When the*apglicatibnlgame down: it proyided:that Fullpr Dam
could only be used;for such purposes: With thesconcurrence
of the Deﬁartment of  Game, ‘Fish and parks. =+ You explained to'f

me that this was'under the concept: that at the, time the . !

Department represented that they had anrinteﬁ23t~jn'the‘Ful]hr
Dam.  Subsequent examination by us has indicated’that Game,:|

Fish and Parks has only a right of ingress and egress and has
no right to limit the use of the waters. S ”ﬁ
SRR | A

R i
R :"&M"\"’-ffiir wh ‘YgH!‘:”&"”“Vﬂq‘u‘lﬁidwlv«: RAPLR TN ’ ::‘v"".i;”i,"‘“ (lff_:",.h}\ *éé%;’{‘: v TERANJ SUTLAR i
Fuller Dam)lies entirely upon the land of Mr. Darland.i Whenever

Lo dpls

AN

any water runs into’the dam it is'in the springitjmedruthfhand :
there is not a constant source of water into Fuller Dam.#The |
only interest that the State of South Dakota would have ahd T i
am'not sure that this vould be the interest of Game, Fish and

Parks, is under an easement contract, a copy nf which is..

attached hereto. This does ‘not indicate that they have any

rights to regulate the use of this privately owned facilities.

i
i
i
{ /
g | \ f
IR |
¢ qQut . _ s \ -
\ ’ \QS o l s ” . ( ¢
f ol A R ‘
' T ‘5 . j ‘
] | :
I‘x H_ .
i ’ e
: i e W ; {
; \ !




. ( :é’_ Lagth L’\ ."hd,f%m‘;r." %1' ('i ! u') ” e “:‘7{”'&( ;‘.;’J:yfﬂ)«’\-'".}i .
~ T.would request that you ask an,

Py
il

John Hatch-2
“..\.L\\.-Ai..lél.;i R ‘,*'{54‘;‘,‘;‘ T e ":‘w‘ﬂ-‘y o »:'x . .

Ifhm,sqnding a copy of 'this letter to Clinton Nagel who is the

attorpey for the Department of Game, Fish & Parks, It is

ny understanding that’ chey are relying on the easement contract

as a basis to declare an interest in the lake,

opind

i

i

¥

eque! Gpinton of:Dave Carter who
is the designated representative of. the Water. Rights Comnission
~from the Attorney General's:0ffice. My request; is that you

“ask him‘whetheyoin fagt the Department of Game;, ' Fish & Parks

shgsjanyylegalﬁrights to,contro]*the"uée30f;Fu11er Dam, " We -
would . further request' that:if,:in fact 1tiis* found under the’

law thatithere:is no rights of ‘the Department {ii Fuljer Dam
that those provisions‘be,stricken:frOm‘theﬂpérmit to Mr,:Darland.
Thus we are requesting an opinion as to whether the Department
has any rights, in regard to the use of Fuller Dam, - If.it is-
found that they . do not have such rights,:that you amend the
Water Right approval to delete the necessity of any concurrence
gn Ehe use of the premises by the Department of Game, Fish and
arks, ot - v
h: L EER L ; '

R ) S Ay SR | ST o Y
I vould assume that beforeythe Attorney .General would make a
recommendatfon as to fhe legal rights in this matter that he
vould allow Mr, Nagel and myself to provide some input,

e
Sincgrely, Yy '
/;"n‘} . M// ™
Ki8 fQQLo/CZ' R/ﬁ""
RONALD 1. OLINGE

RDO: §p

CC: Clinten Nagel
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Fir, B, / g o LERSEMERT cOnftiac, o pb 2l
. ‘r-n—-———-—o-—-r}o . .,,";D' ’ ‘,‘ Ll - ) . ---A..-«...};...- .-',‘_._, I ’4" /,“—11:'
4 PHTS AGABEMERT, ‘mado ma ontoved tnto tats Mptn day ‘of Octobor,

1937 by and botweon-Yiinnto €, Blatp, Iuey Ann Bletp, and Hary B,

Rlatr, of ‘Sully County, South Dakotn, party of tho rirat b, nnd
the State of Bouth Dakotn, Papty of the second pnrt, |

' I SRR , e : tho aum of.

’ WITHESSETH: That'for’ and in considaration of/ Ono Hhund rad nnd
no/100 Dollara ($100,00) and ‘othay valunble connfdarntion, tho ro-
coipt wharoof 13 hareby acknowludeod, tha pazty of the Firat part
horoby pranto, barpaing and ascells unto tha party of tho asocond pary
tha onsomoent ond vipght on the s

Nevthwast Quavtor (HW}) of Baction Ono (1), in Poynship’

onsaHundred and PLftem (115) Horth of danee Eiphty (60)

v Woest of the Fifth Principel Meridian in Hully County,
South Dnkotn to;

i [PRTRE H
]"o
‘i

. .Bulld and comtvuct roinfopcemonts' for dam and aps1lwny of the
artificinl lake known ng Fuller dam vhleh liecs nidjncnnt Lo aajd land
on the cast and the right to muintain and keop tho usame in repair,

' .[JII ]
e Aa to excavate and vqﬁbvn dirt and rock from anid premises
.and’ to use the same for the purpose of so reinforcing, repairing
and mailntaining said 'dnm and:spillway,

Jer o0 Bpd in nddition theretlo, -the, party of the firat part hersby
grants, bargnins and sells to the:party of the second part an easo-
ment and rizht to dedicate to the pubdbliec w'rensonablo width right-

of-way to‘said’lake from the highwey: naar or adjincont thereto, samo
to'be desipgnated by the Superintondent of Hipghways of Sully County

South Dekota, at the time of ‘the survey of:isegid lake, sald right of
way to be 100 fect in widch. I s

W :“: :“/’A CL LR A F AJi

KPR v )
©oleg

4 :
i

a It ia mutually’understocd and agrood that if . ,
“shanll be avendoned, the land hersin described and all ri ghts herounder

‘said lake projoct

. . shall revert to the grentor,'his auccessors and assigma,
3 &

In witness wheraof, We have hercunto set our hands and seals

“tnis th day of October, 1937,

IRRTRE - . parties of ( W, C, Blair
UL ey tthe ( Luey Ann Blair
©firat part ( Mary E, Blair

State of South Dakotn ) - R e : A RN
e T g )3 On this :lljth day of October, 1937, beforeme
‘county.iof Sully i« ) -~ tho undersigned, a/notnry public, within’

and fol’ said County and State, personally appeared, ¥innie G, Blair,.
Lucy Ann Blair and lary E. Blair, known to.me to be the posraons who are
described in,. and vho executod the within instrument, and acknowledped
Lo mo that they executad tho samo. £ 2
(Notorinl Scnl)

, v Fruncis‘mﬁ Rynn, Nothvy Public
STATE OF SOUTH DAKOTA )

Filed for redord thifi 1ljth day of Cctober
38 A, D, 1937 st 11 o'clock and 30 minutes
) A, M, and recorded in Book 11 of lisc,
on page 300, St Co g
RUTH D.JlRyseRow o - U
Rogister of Deeds, B
B

County of. Siilly

. em— -
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Denartment of ﬂoturo.! horouree bevelooment

OFFICE OF THE SECRETARY
Office Building Number 2, Pierre, Sousn Dakova 378507
Phone 505/224.3151
April 8, 1976 Aar 2510-0
2104-3
William Janklow
Attoraney Genecal
Capitol: Buildlng
Pfarru, ‘south Dakota 57501
K T’
Attcnulun. Dave Carfer
o
Dear HMr, ' 'Janklow:
The Sout|l Dakota Water Rignts Commission approved two water zight

permits  for Kenneth Darland, Nurber 2104-3, spuroved September 11,1974

for 13.7 cubic feet per second (cfs) for 960 acres and Number 23510-3,
approved January 23, 1976 for 3.85 cfs foxr 270 acres Both permits
1nvolve pumpisg water from tile Missouri River north of Pierre into
Fullex Dcm, and then repumping for irrigation.

The Ccmmission added the following gualification to both permits:
Il : ,
;“Use of water under this permit as it involves Fuller Dam
"is econtingent upon concurrence of the Department of Game,
7ish and Parks as to such use."

The above qualification was ihcluded in the permit because the
Department of Game, Fish and Parks had advised the Commission that
they nad legal jurisdiction over Fuller Dam.

Mr. Darland, through his attoraey, Mx. Ronald Olinger, now claim
that the Game, Fish and Parks Department only has a rignt of ingress
and egress, but has no authority to control Fuller Dam. (Please see
copy of attached Easement Contract) Ine dam is located on properiy
ownr:ed by Mr. Darland, ’ g
\ ﬁ : SRR )
The Water ‘Rights commission has beeﬁ'GSﬁmd to, consider the removal

of the "Fuller Dan" gualification Ou “f. Darland's permits at its
May 20-21, 1976 meeting.

R [ ——————
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wildium Janklow
Iage - 2 -
April 8, 1976

Puior to that time, we are requesting vour opinica as to whethor

the Department of Game, I'dsh and Farks has suificient legal interaest
in Fuller Dam to grant or withhold concurrecnce on the use of said
dam and reservoir for irrigation storage as provided by Wacer Rignt
Number 2104-3 and Wate: kight Number 2510-3,

We are sending copies of this letter to Mr., Clinton Nagel, Attorney
for the Department of Gams, Fish and Parks and Mr. Ronald Olinger,

Attornay for Mr, Darland if they wish to provide any input into
this matter,

Vexy truly yours,

Vern W, Butler
Secretary

VWB:nr g
Enclosure:

cc: Mr. Clinton‘Nagel
Mr. Ronald Qlinger
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1 ""}“,;‘f a“b‘ﬁ ‘ ¥ L Division cf Adminlstration :
Department of Game, Fish and Paiks [ ———
Plerre, South Dakota 575Q) . Phone 274-3387 | : o ""'4 !
RECEIVED o 3

April 1976 o .

ne e APR12 1976 |

. Dave Gartas DERT. OF HitunAL a

!‘ [ D ] C t " ' l‘ RAL L
Aeistant Attorney General RESOURCE DEVELGIGENT |
Capitol Building L
Plerre, South Dakota 57501 ud.

Re: DNRD 2510-3, 2104-3 (Fuller Dam) o

Near Dave: -

I'am writing you in response to Vern Butler's letter of April 8

regarding Fuller Dam in Sully County,
. ’ : . I n“"'”l" PR

The lake which is impounded by Fuller Dam is located in the.east
half of. 1~115-50. 1 enclose a copy of an aerial photo of the entire .
section. = The 1937 easement coatract, a copy of which was provided you
by Mr, Butler, covers only the northvest quarter of suid section, That
contract was entered into oaly for the purpose of veinforeling the then
exiuting dam, ’ } ' ¢

R SR NI C T i s Lot
©~Fuller, Dam was copstructed in 1936 by the VLﬁP.\A;.ijt“the time
of . construction the east half of section 1'was owned by the State of ‘ |
South Dakota, Title had been acquired by the stdte ‘dn 1930 and was not ‘ '
. + relinquished until the issuance of a warricty dead in 1943. I enclose
, a copy of that warranty deed which was exccuted by tha director of the .
Rural (redit Board. S :

.
Ny

Dgar g g

~ sy S e re et 'y' : i\’;t . ,}‘I,‘r, L : ‘X:.‘ '
. You will note thzt the grant by the state %s ”subject,t?(rescrvg@‘i
tion of rights of 'way for irrigation ditches, cinels, ete., {is’ provided’

Ly SDC 61.0147.:%". - Although ‘it may have beed(better‘if‘the;state would .
have specifically referred to "Fuller Lake", it/ is submitted that such - o
recltation is recognition of the éxistence of ﬁhe public watervay on

the property and evidence of che State's inQ¢pﬂion to retain same.

R [
. N . ‘h.,“‘ft

.I also en:lose a photo copy of n’portion;éﬁ‘a Suumary of Danm Projects
issued by the W.'P. A. i February, 1637 whick shows the existencd of ; |
Fuller Dam in Sully County at that time. I aﬂvo enclose a fish stocking | ‘ -
tr . report which summarizes the'implantations at iublic erpense on said vaters.’ 3
i (Those items which appea>“i/13% a blank rathe#,than a date prefacing thenm

are of the same date as“prLrling item.) r

St i .

| s T RN
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Mr. Dave Cavter

Page 2
April 9, 1976

. I belicve that it is an uncontested fact, that since the construction
of the dam the lake hos been continuously used by tha publiz for fishing,
hunting and other vacreatlonal purposes up to the presenc time. Ib is
a fact that the Darlands have - firsthand knowledge of the’ public-use of
the waters of this lake in that they have owned the property upon which
it is situvated for more than 30 years. ,They are also rware of the
jurisdiction that has been exercised over the iake by the state through
its Department of Game, Fish and Parks. ) N

iy ) LR
v 1t is submitééd that the waters impounded by‘Fﬁller pan constitute
"public" waters in that the dam was constructed at”public expense, that
the waters vere icpounded upon public land initially and subsequently -
subject to a reservation in a deed, and that the area has been subject
to continuous public use and regular public maintenance by fish atocking,
repair, inventory and scientific survey. g ,

. [y L e Cr ) EI '\i :
The comaon 14&‘nnd our statutes establish that ways which are used
by~ the public and: maintained at public expense are "public” notwithstand-
ing:lack of dedicetion. The courts have held that such publie yiays when
originally located on public landﬁtremain public even though the land ;”

upon which they are located is subsequently deeded to a private citlzen.

Serry v. Custer County 46 SD 393, 103 NW 143. That law is applicable to

this "water" way. .

It is strongly urged that the general case law of this state regard-
ing the determination of "public waters" 1s applicable in this instance
and that under the standard test of Flisrand v.'Madson 35 8D 457, 152
MW 796, ‘the waters of Fuller Lake are '"nmavigable" and therefore "public".
Sce Hildebrand v. Knapp 65 SD 414, 274 NW 821; Anderson v. Ray 37 SD 17,
156 NW 591. I believe that the rationale of the Attorney General in
former opinions is also pertinent. See 37-38 AGR 297, 59-60 AGR 316 and
63-64 AGR. 81, ‘ d

1 also urge‘ﬁhat,tho;wi&hstauding your interpretation or construc—
tion of the reservation contained in tha 1943 warranty deed, by no means
can the public be divested of their interest in public waters and that,
as a matter of law, those waters which are "havigable" ox "public" from
the time of their creation remain public notwithstanding changes in the
owvnership of reparian lands or of the water's bed or channel.

““For such reasons, 1 request that you hold that the waters of Fuller .

~ Lake and its shoreliue up to the ordinary high water mark are "public"

and that thay‘aigysubjact to the protectiv? jurisdiction of the Department
of Game, Fisi and’ Parks, G I

BN

N,

I ———y S S g

. e
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Mr. Dave Cartex
Page 3
April 9, 1976

I am providing a copy of this letter to Attorney Olinger and
Seeretary Butler together with copies of all attachments.

ngaa truly,

1
M ;;;7 g;!D
c. J, oZggl - 7

Department Attorney
CJIN/1p
Encl., (3)

cet Vern Butlef, Secretary
Department of Natural Resources

Ronald D. Olinger
Attorney
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o .‘.)'U'IJ’D"I’"”GU;L‘J' [ ,L"l","'"'éJ'U'k'.’J’.l."x‘.l‘”"'u‘rxuu WL AT e e
~RE 1572-4621 Qo vew 1377
' . WALICASTSL DIED A'w
; 1 Tho Btata of Senth Dakota, ncting v and through fvs inral «x'erl.l\- Bo=rd, grontor,
' ‘ﬁf Piarra, Comnty of Hugias, Stanta of Sonth Drrata, for and in considavattion of e
Theusund Dollars gronts, convad anl wareashn AN W, DARLALD and LINRTE TATARD, /

tashapd andl wif'a  as toipt omvevs with rirht of mvyiversriy pranten S rarpn, acubh
\ f LI ] '
Davobte, ¥, 0,, the folloving larepihod vend cmtnba othunted n the Connty of N

tha itates ol "onth Davoti Lowrrl g

Faat “n‘f‘nnd Grapbtmasd, u\v‘nr, At optian dne (1), vt
talf, of Saction Two (’), Sant Helr of Dopthenst aarler, T At i
Tun!( ) Somthyaost ounrier \P Koptherst maptar, boplh met T .
' Wl:rlnv‘ui neatdom g (-), Hevthoanst suoprher of uﬁﬁtinn
, “rondun (12), in Towinhts bud Fomdred Fiftaen (117), honthe-
Linnl, quarter Yof Nortpeast Huarter, Somih Half of honr%“wst
dmarter, Gonthrost nrier vt uo“f‘mn'f cuarter of o utrbeney
‘umrtcv of Siletion Frfprte-fone (24), n Tonbhip Opn Houyired

- T

:
r wtaen (314), Borth of ilvws Tipbhty (aﬂ) Vact ol tha Wifth {«
j thncipw] .nvil*vn, in un¢1' u,wnl/, Gt Dot oty coutaln.nb

- 1601,17 acrai, novre or les L

Suojeeh %o rn"ervnitnn of nt;btﬁ af way for Srrieatlon Attt es, canuls, ntig,, A8

rvovided by SDC 61, 0147, and snhiect to verervabions and ricnts rolating to Tayagtrs of

coal, oras, meials; and nrhcv ninerals, av‘~w1tnn, cid, ros, anl other 1ike subalaneen,

‘ag vrovided hy 3PC 15,0501 and GWC 57,0203 N

' Sl WA
L atad this 16th day of A&aust, 1043, -t N
I ; , , ) IR .
ﬁttpqv. N S ATE UF SOUTE DAYOTA,
Jocavhine B, Hengel, searetbary. uc\ tng b vl ’“runrn its taral
( Corperate Saal B Orudltt Board, , R P
5 . By~ ‘iliard h. nvotn, Tural Credit Divector

TSR LI U T e

STATR CF SUNTH DAKOTA )

cmmTv oF HUGHES ) .
AR :
On this 16th dayof Au"ust,\ in the yesr 1943, before me rersonally appearad I'illard

G, Scott, lmom to ne to bhe the’ DmrncLor of the Rural Cr(dmt Tourd of the State of

South Dakota, and acuovladeed S0 uu unah the 3tate of South Dakoia by and Hheouph ihe

instromant,

Aural Credit Board, executed the‘T:ravaxrg
tap Johnson, Totars tub’ *v

' - \ : A Iy -,
- o L oebunt A ',x-n aives T onher 1%,
“\ Y ('X'C“.a'!."lnl n~":‘:) ‘\" “ . ’ ”ILA—.
R §7ITR OF S0UTH DAVCTA, SLENTY OF SUILY,y b
W - P ¢ o~ ;! "o - M » . : . s
B Fiied for record this 29 fny ot pareveh, Heap et 133290 oleloek A, 1.y ol oweoseded in
§ B Boclk 47 of Drad Record on Paee 17
N . : ‘
{ : - 2514&4L_ﬁ%tzuﬁiLf77b°£uZ¢*)
' gapistay af HUeeds,




APPENDIX

SUMMARY OF CWA, FERA. & WPA.
DAM PROJECTS

SYHMBOLS

A, Under construction or
temporarily suspended
under V,P.A,

C. Complele under W.P.,A.

R. Resarve VI,P.A, Projects

A Site Abandoned

Duﬁs~without status symbolé
wera completed unler C.W.A, and
F.E.R.A,

South Dakotn,'W. P. A.
Mitchell,- South Dakota
February 149377}
—_—
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A, " I
atus, ‘Locatlon  Mawma  _GMef
13
B saanﬁuw ;:er-
X‘
foe, B3-37-49 2 2 R
A, Hoe,U8-89-419 , /
A, Bac ,7-55-44 g
Ae See,%4-36-44 A' .
A, qu.ﬁS"uu"4f Manserson '
A S6C.5-36-45 . Day, School #1
e See,29-38-42 Poycuplinz
2, Se0c,nR-36-43 y
Hnrvf COUITY
Se¢,24-116-65 518 185
820.6-120-65 - ff hoBT 187
Sec.21-114-62 Cornwell ‘Dan 60 190
c. Sec,6-7-116-61 Yoster Croek . 115
Sec,6-7-115~60 Doland Dam’ 77 201
Sac,5-10-116~64" 1,85 a2
IitSec,54-118-64  lizgemen Dim - B7
R. S5e0,1-116~60 Fisher Grnve 114
A, 50e,9-116-64  Redfield Gity Dam 239
'Sue ?3 1L4-61 127
See.10-117-61 123
Sac,22:.120-63) 95 :
See.0-113- bJ)‘ \\
See,13-117-561 ) 11
S0¢,56-110-64  Ashton City Pan 22
Sec ,24-115-60 £2
Sze,28-118-65 23
K. Sec,18-1189-85 , 29
R. Sac.23-117-60  Spring Twp.
. 52¢,26-116-65 BHlume
, STAITEY CORITY
xzi ’.1\/.:,‘:. . k
L G=c, lJL-’c-SE i 18 33
uf’c.o“-'r 3-31-26 ot ok
Sze.26-100- 78“ 63
I Sac,29-10-5-26 &3
R 8See,l1-5-23
1 gee,u2-9-25
© Sec.E-u-87
.7 Sege.12-3-28
' ' §e¢,153-109-79
. ‘l
SULLY SOUHTY
i fi ﬁh
Sec 12~114-75 6,49 =2
_§gg~l:]10-80 Fuller Dan 12 g8’
§:¢,18+116-76 1¥ndt Dam 13 55
Sce, bB 114-80 Okohojo Dua 23 65"
-175- i

W W e O

ERA,

NE .‘ La
: .‘.‘:9,"
. 14I1-2

T

B A

P
PR

O LI

1431-3
YA9L-%
1491-5
l“xg 1"6

733,
1707-1.

1702-8

Flow
fron

3,1

35
16
10

£00

&1 1Y}
« OO

o= NN
» e
(IR IS ]

Dralnngo
Aren ( ao)

H
18
3
lLOJ
Illf

5
1368

. B

By

150 i
3 !
70 i
2
40
3L
1
x=




} L
" ‘ ‘V
. s
t B
: N
j o P oo
Vo ! v
i
e
i.’,"p-ro-- - ore ¥ Ay . o “\‘ : \
Do t Y .
] o T , - :
i e, SOUTH DAKOTA STATE RIALNING DOARE
> :«....._-.«-—.-——-—-~—-.-—-m ... RS LR AR AP AA PP SRR [RAge - e+ & 0w vt e = o et VA § 6 e eme watnr s = s -
N . Y ‘. v" . .
: . ‘

CLBNLLY, COURTY DAMS
{("Iln;,‘ ‘:.‘l

s Hambed Ylood Aores; nppl’(a\l""ltu [osntion
Aud Sgitus; By l‘mjcct,..
An of threis 1, 19497
. D .
* [ 115 "‘l,“‘.
‘ 1] “ H ]-) //7 y) T.
i Apar f qg//’ 116
Py e “i .
L&Y
. }’ P
A b
]
~ 1186
!
| |
OF
b L
' =7 114
E 115
: 3
79 7 -
o ()'Propo el opr Resarved
Completed () Status Un¥nowm
fetive Q Suspenled or Avandaned
o 25 OTFlool Acras
/i \ . Sourca: Records ond reporis of FERA, U4,
?‘ ! YA, WA, Indian Departient, end
& ? Counly Plauning Bourd.
\ |
"k?‘u g B iy
Tife OF the 24 projzets involviug conitruction of dems proyoasad io Sully Caun.,y
ﬁu liave besn completed, All of the raservoles cvcat:i by thase dans now Ty
ater, Eig ht projects rem:in to be acted upon, som3 taving goasibilitias hicq
jadicate ¢ kat they will bde approved for construction zoon, Five dams are upde
~313Pru“t101 at the present time and onc project has tezen suspeaded.

S €1 <0 n.a'r-L that has created a preat denl of interest is the Cotionwood
- =Y
5

o et Diverston Projecst. “mais underluking involves diversion of 0xokoji Creek
1o Steat La.,,and tihen to Cotionwoul Lake, Tain projset haus raceived the en-
¢ . I

f) o -

| .

gfﬂrrcmgnt of the Gully County Planning Board.

! - L ‘.

,y; Iake S 11111 cregtei severel yonrs ago by con

, siruction of e d=m on Okoboji
preek, iz stocked with Ffish end f1lls en important rearzatiorazl need. Ieke
3U£0hﬂjl down shrean frem Lake Sully, also shows possibilities for recrzationzl
JSTHLN \\Li_ 1m0 le¥es are proving very valuable as & paesting area Tor migrating
=aterfoul. ‘

‘ 0 ; . 4, R
.., Sipce fay-of 1635, men Trom the U. §, Bioloy -jeal Surver and other Federal
f&geucies nave héc: yorking on a Jroposetl” geme ra’erve i the Litile Bana orea

;of the County, éoustltutin a "hzlrwiu" 3souri River vhich cradtes
“up idenl gems rgfuan tract. Work is st izg oo this project and ix
is unieratcod that arrangszenbs are yzhdi ng wnhr:by the govermmant will purchase

-317- i
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IRVORMATION ITEM
FULIFR LAKF Sully CnunLy

’lr
Fulle: Lake ‘s an nrpificlnlly created impoundmvnt covcrinr 29,0 gurface acres
with 2 maximum depth'of 17 feet and an average depth of 7.7 feet, It 16 locaced
16 milvs west and 6 miles north of Onida, 8. Dak., within 1,5 miles of Oahe
Reservoirv,

a b
0

HISTORY

1936 Fuller Dnm wa& constructed as a W.P.A. project,

1937 Coustruction,,paintenance and access caseneznts to the State of South Dakota
vere recorded [tur N4 of See. 1, Twp, 115 N, R, 80 V which includes the
dansite and purt of the lake,

2,500 fgl, Sléégill were stocked by GFsD,

1938 2, 000 adult b&ilhéad stocked,

lﬁh?'h“Lahw Information shect completed and submitted by Varden . Piner listing
bluegills and. bullhegd p1ns;nL.

1955 1,500 cbanuel‘catfish fgl. stucked. ‘ ‘ :7
1961 Lake ClassiflvaLion completed by Veber & Lochood Indicated very good
lerpgemouth b*nq fishing in prwur years, but lake suffered winterkill in
1459-6) due ta low uyater 1eve1 Recor;«nﬂcd continued managenent for bass
- and bluegill.’ ’

400 adult nlun"ill #ud 400 adult largemouth bass stocled.

, i

1658 400 fgl lalonmouth bass sLochd .

ik 'l !

1972 i .be 1ake s :uxveyed in July, flnding a pupulation of black bullhcads aﬁd
minnows. The bullheads appeared to be of one age class.,, Severe environmeutal
stress such as! oxygen depletion had evidently pv =viouely occurred eliminat-

~ing the other !species. At the time of the nt'ey the/lake was tharmally

ard Che"LCallvsSLTuLlflﬂd.' Inadequate dissolvad oxyozn existed below 12

fect and no oxygen was recorded at the bottom., Blue-green alguc vas abund-

. ant. Recommendations called for the manageneat of thé"watcrs far panfish

i because cf the proximity of Cahwe Reservoir and the laék of family type

- fishing in th‘;area. “Largemouth bass and h’LPvlll wvere scheduled.

'I

1973 + 1,000 fgl. Llargemouth bass stocked.

" Winrerkill occurred.

!
. i B .
H i )
* Yo rLLnrd of 1hr0vnou.h bass have been officially stocked prior to 1961.

'



:
i
i

‘The actual body 1n question is in the cast nalf nf Section l. The dam’ 1s

ot

" This is not a natural waterway in that the water is accunmulated behind the

SUNNP. I

YT,

Ty

MEIORANDUM 1N REGARD TO FULLER LAKE REC?‘VE“

- APR3 0197
Y
Y Nare DEPT 0) (K
‘ ’Ki M RESOURLIE [, ) w"‘,L \'T
ST ' "
‘:,‘ “ lo
L [ i

1oca{od on the 1ine between the Northwes Quarter and the Northeast Quarter.

(SeJ,Annex A which fs an aeriaj photo cf Section 1 which comprisns 640 acres.)
i n.

Allgof the dam and its tail waters are thus with1n one section and if fu]l.

the%dam would cover 29,6 acres with water. (This 1nformat.on is taken from
i |
|

tha Take survey form,) |

i i,
AIJ of the 1and adjoining the body is owned by Mr. Darland and there are
no/gccess roads to the dam because of section lines. Thus we are discussinq

a’man made body of water totally on one man's land.

T |
dam and there was not a lake present before the dam was placed upon the land. ‘

V.
The body has not been used for fishing because it is generally too low.
Ken Darland indicates that tt filled once in the last 20 years. However,
at some times Bullheads have been caught in the’body.
VI.
keh Darlahd proposes to use the body as a basin from which to irrigate by
pumping water from the river into the body and pumping back out at varijous

locations.

VII.

;7uThe Water Commission was advised that Game, Fish & Parks Department had:an
. interest in the lake and that the lake was a public body and thet therefore

Nlhe Water Resources Commission determined that use of the lake had to be with

\\

the' consent of the Department of Game, F1sh and Parks.

\ VIII,
The Not*hwest Quarter has an easement for repair and reinforcihg of the
sp111wa§; (See Annex B). This easement also grants the public access. Note

that th1A easement only covers the Northwest Quarter and does not cover the

i
East ha]f\where the water actua]]y is located. Thus, this document does not

i

I
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|
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attompt to cover any more than the faca nf tho dam, The Darlangs wtti'be
1rrigat1ng out of tnv hody of water in the East half. )

The East ha]f was owned by the State tﬁder the Rural Credit Act, This
land vas sold to the Darlandsﬂin 1943, -The deed Is attached as Annex C.
Hote thot no, water rights arojteceind thereunder, only mineral rights
and a right of way for 1rri§ation ditches or canals. Thers was no
effort to make a retention of any interest in Fuller Dam, It should be“
noted that this‘typé of reservation was put on all Rural Credit deeds,
Thus there is no express reservation to make the body public.

J ) x ' .
The‘pdbtic has been allowed access to the area under the easement contract
attached as Annex B even though the superintendent of Highways of Solly
Countﬁthas never dedicated the right of way and any right thereto has
probably been extinguished,

POINT !
South deota has no interest or right in Ful]er Lake under any of the legal
documents filed. ,
Annex B is simple on easement to the area of the lake on thzxﬂotthwest
Quatter There is no easement on the East half. The State ohviously did
not feel the body was a public Lody of water in 1937 or they would not have
attumpted to. get the easement. They would have relied on SDCL 43-17-1
which dates back to the 1887 Civil Code. Thus Annex B grants what it states
a right of way on the Northwest‘Quarter if the Sully County Commissioner would
have ever dedicated it. A]so‘it allows the State to keep up the dam if it
desires. This does not make the body navigable or pub11c It just gives
access. This has noth1ng to do w1th ‘the use of the water and dam. Annex C
iétthe stock reservat1on in a Rural Cred1t deed. Note that no water rights
o;o reserved. Thus there was no attempt to make Fuller Lake a public body
under the document.
Counsel for Game, Fish and Parks cou]d supp]y us with the normal easement
used hy the WPA when they intended’ to make a body a public lake. HNone
was prepafgd ahd filedin this case so0 as to leave no conolusion other than
that there was ho interest to place any restriction on the EaSt half, The

normal WPA easement claims the run off water and that is the property right

vaddressed.
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The State sold the East half to the Ddrlands and retained this interest

under SDC, 61-0147 as folléﬂs:l "
o T Gy b “ i ERRR A

"Subject tn reservations of right of way forfirrjgation

ditches, canals, efc, as provided by SDC 61.0147,..."

This “4atement dors not address itself to use o7 the lake for an irrigation
basinﬂ This statement pzirtains to crossing of the land by "rights of way",
This 15 hot re]eva;t to our consjderation 0i the use of the land for a

basin to place water in for irriQation. Counsel states that "such recitation

is recognition of the existence of a public waterway on the property..."

This is not the base. There is no reservation of water rights, In fact there
is no mention of water rights. There is cerfainly a difference betwesn a right
of way for jrrigation ditéﬁes and use of water from a dam,

A cheék of tha SDC 61.0147 shows that the provision had‘notﬁing to do with whether
a body{was public or private., It is just a protectfén of a right of way {or
irrigation in the state, Tﬁis is not a quéstion herenader. We are not statfﬁﬁ
that the state may not cross the land with irrigationﬁgitches.

In sumnary the state must rely on inferpretation of SDCL 43-17-1 as to whether
the body is nﬁvigabla as to a determihétion of‘public versustrivafe rights. Al
that can be élaimed presenfly is access and the right to place irrigation ditches
accross the 1and. If the state had wanted to keep the private rights in the
water, they could have retained the same.

POINT 11

Fuller Dam is‘not a puglic body.

SDCL 43-17-1 proyvides thét fhe Stafe has an interest in a"navfgab]é lake of
stream".  This matter has been dfscusséd in several South Dakota cases.
Generally the question,invo1ves accretion and ré]iction gnd hot a quesfibn

such as we have before us. 3 South Dakota Law Review at 120 notes that

lakes with 3700 and liOO acres and have been found to be navigable. Both

of these casés and a later case involving a 3,000 acra body are cases where
several land owners adjoin the lake. There are numerous access roads be-

cause of se¢£ion lines. Surely tﬁis statute wéé not intended to make a

29 aére body of water on a single owner's land with a sing]e‘section‘line

a "navigéb]e stream". |

In Flisrand Qs. Madson 152 NW 796 (]9i5)§the lake was five mi]esﬁby 25 miles.

The island within the lake that was beihg fought over was as large as our
little stock pond. It was a ratural 1ake not a dammed dry run. Under %hat

case, the Court would have c]ear1y‘found the body to be private from its
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fquotdtion on Page 799 of Mr. Farnam's work on water and Water nghts-
/

"Hhen a lake is so small ln size as to constttute mete]y a pa:d and to |
be entirely upon the land of one indlvidual. there is no reason fen‘ther'
public aasertlng any right in 1t, and no question of pnblic owner:hip is
raired Between this class of lakes and ponds and the Glent Lakes there
are 3 fa\ge number which are mere or less useful to the public. but may

not be sufricinntly so to require the title to be |etained ny the pub]ic“.

The Court states on its own at Page 799:

“It is said that the rule should be that if the lake is not of sufficient
size to make prinete ownership to the center of the lake unreasonable
nnen‘cempared with tne amount of the land owned by the shore proprietor,..."
Under this case Fuller dam would he deemed private, Certainly every stock
dam in South Dakota setting out in the middle of a big ranch is not a
“navigable lake or stream, (43-17- 1)

In this case there is no question of ownetship to the center. This question
only arises on larger bodies where there are ;eVetal ]andowners. This does
not occur when you have a body of water within a half section (320 acres) of
land. '

In AdEISOﬁ vs. Ray 156 N w 591 the Court aga1n reiterated their position

found in Flisrand supra. In that case Red Lake was comprised of 3700 acres of water
not 20 acres. Alao some streams about 25 miles 1ong dralned into the lake. ‘It
sﬁbulq be noted that the court looks at the high water mark as to the bodies use
and anea. |

Lk

In H1]lebrand vs. Knapp 274 N. H 821 the Court examined Rush lake wh1ch comprlses

3000 acres when fu]] The test of nav1gab111ty is’ dlSCUSSEd Certa1n1y Counsel
15 not contendlng that every stcck pond is used for "sa111ng, row1ng, f1sh|ng,
fnwllnq, bath1ng, skatlng " The court there indicates that if a IaPe is not
naV1gabIe that the state has no interest. (Olson Vs, Huntumer, 61 N W. 479)

In summary Fu]]er dam cannot be compared to the bodlec discussed by the Supreme
Court in prior cases. A]] are natural lakes not man made stock dans ‘Al] had
several ]andownersladJo1n1ng the bodies. A1l had pub11c access at several

points. Tru]y Fuller dam is simply a pond and certainly not "navigable" under

any possible definition.

R,
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POINT T11
The state gannut acqﬁiré rights by prescription.“

~ Counse) cites fbbry y§,§Custer County 193 N.W, 143, This involved a puhlic highﬂay

and preséﬁiﬁfive rights} In Serry the Court indicates ét paje 144;
"Suchilaﬁhs were at all time$:¢unt11 éntry by bléintiff's grantor

public land of the United States, and were not within the proviso
of Section 1632 Rev., Pol, 1903,"

Thus the Court relied 6n the specific portion of 1632 of the Rev. Pol. of 1903
and réjected the provi$o. The provision reads:

“u 1632, AN pubiic highways}ﬁhiéh have been used as such for twenty
years or more shall be deemed public highways."

No such statute exists for non-navigable bodies of water. Thus this case is no
precedent since the court relied upon the specific statute §1632,

57ALR 2d at 595 generally states that prescriptive rights aren't allowable.
This must be true of South Dakota since the Legislature enacted a stathte to

provide such rights in regard to highways. Since no statute exists in reaard

to water bodies -- no right exists.

/‘\

Ronald D, -Olinger

Duncan, Olinger & Srctka
Attorneys at Law

117 East Capitol

P. 0. Box 66

Pierre, South Dakota 57501
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o PaR e BABZIIEIT  CONTRACT

TUIG ASRIIVENT, mede end entsred into this Léth duy of Cetuter, 1087 Ly tna Le-

wgeen #iunie 2. 21lair, Lucy Ann Blair, nnd liry . >blair of sully County, Souin Lasote,

Al

erty cf tine first part, vnd the State of “outn Dakotw, Farty ol tuc sccond purt.

FITYRSH I,

. .

vaat for and iv concidgeratiop of the tum of Cue dundred &nd rne/lud
ollers (4$100.06G) and otner vilustle cont {Geretisn, tac receipt wacrcof s aerety weunov-

ec-ed, toe party of toe first part sereby Srwnts, targrius moo 62118 fnto tnz party oif tae

X “l\' " . - - ® 2] . : . K3
econd gurt tae essement and right on tue Lortavest cusrter (G4g) of Zeetion ne (L) in
‘ownsiip Une Hundred Fifteen (11H) ortn of aunge Hizaty (8U) weut or tae fiftn srincipul
caridian in Sully Zounty, Souith Turota to!

; :.ro

il
‘\ ‘ " . . . - -
Tuild enc cnrstruct reinforeements £or dam and spyllway of tre artificial leve

unown e Fuller dem wnich lies adjecent to eaid land on taoe east wnc the rignt to mwnintuin

wnG kgap tile same in repair.
1 iI.

¥

e

the purrpose of so reinforcing, repsiring and mainteining said dam and spillway.

In addition taereto, the nurty of tiae first purt nereby grants, terszivs wnu sells
to the nurty of toe sccond pert &n easement and riznt to ceaicote to tue public & reason-

Vy st

ttie width ri~nt-of-wey to =uid laxe frow ths nizhway vewr or adjacent taereto, sue to tve
L5 =

~.

pd tc excavate and remove dirt end rock from said premises &nd o uce tncvsame for:

J
7,

Getignated bty the Superirteudznt of i hueys of Lully County, South Newets, ot tne tiwme of

4

|

1

l
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It ¢ mutunlly understood tnd ajreed ettt if sunid lore project entll e denaoned,

tne lend nerein deccribed and aAll riznts nereunder satll revert to tag gruntor, nis suC~

ceseors oné eassisns.

-

in witress waersof, & neve acreuvnto sel our ninGs ond sew.is tait ld4th auy ol et~

ocer, 19&7.

(.l- ;‘ . Hl&il‘
(Lucy Ann kleir
(

ery S. Bloir

SN
b
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rart
AT 0T LOLTH DAKOYY 5
M PJSO
U R o SULLY)
On wais lava ey of cetovuer, 1457, belore .2 tae uncereizned, & lotuyy

Fuilic, witain 44 for suid Courn.y Luc Stete, peresnally zypecred, Jinnie G. Biuiyr, Lucy

Ann Elrir and ‘31 r . Bleir, xnown to e to be tne persons yiho cre described in, anu wio

N

‘\

E Jlt)ln 1u_.ru”—ut, LG Lecnduledoed to we tuet i

exocuted tus > grecuted Lug Lo uBoe

=
1
!

fravcie e Yyan
(Yotzrizl Seal) Yotary rublic

STATT OF SOUTH DALOTA )
¢ 58 ¢
cowryY o SULLY ) i

Piled ror record tiis l4th dey of Cétober A.D. 197 at 11 o'clock end

i

2C minutes A.&., end racoraad in Boox 1l of ciscelleneous on page 3u0.

. \‘ ’ r'{
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Register of ] Deeds.
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. (R 3HD &
! WARRANTY DI e
The State of Sonth Dakota, nating by and through its Kural Credit Bo*rd

!
c
grentor, ;

of Pjpppn, County of Hughes, State of Sonth Daota, for and in considaration of Feur
Thouszand Dollars grants, convars and warrants Lo KUIETH V. DARLALD and IlBBI' GARLALD

husband and wife as joint ownevﬁ with right,  of snwrvivorskin grantee, of Gornan, Seuth
1

Ba'ota, 2, 0, 1he following 1n:orih~d rRpl
)

satate situated 1n the Connty of 3n1"“, in
the n.afn of QO”uh Darata hofwi#:
; ‘” if ',
Kagt ”a]f anid nﬂnl:"u"i “ulrhur of Gacltion One (1), Horih :
Ralf of Snction Two (2), East Hall of ilortheast !

uartor, ot
Two (D), Semthuest (naet nv‘wf Korthenst -Juas \nr;‘n I3 AT n"L
)Iarrpr uf Gection 'h1n (2), Horthanst -nav*hr ¢ Section
Twalve {12), in Townshin One Hundred i1 teen (115), sonth-
est Ouarter of Northeast Quarter, Souih Hali ol nov‘hwcst
Juarfor, Sonthrest funprter and uorth"nct Juarter 'of Boultkeast
imarter of Section Tprvt;~f0nr (24), in 10*“ hip Onn Hundrad
Sixteen (]10) uuvt';of innre Si;n'" (FO) Yiack o thae Mifth
Principal leri idian, n Endly Soniby, u:ufh Daatan, containing
1601, 17 acres, more or lecs,

. 1 ‘

Subject to re rnt1nn ot ri"_!n rF vy for irrication Aitetes, canale,
e vrovided by SDC 61, 014/, and qnhwu L to reservations and
i 1

coal, ores, mofa]s, and nther mlnrvﬁ1" asvoattum, oil, ros, anl other like subrianaes

ate,, ns

richts rolating to desdeies o

R oc vrovided by &IC Jw OWﬁJ and SUC“ .0203.

Dated this 16th Aay of Anguaf; 1043,

\ . !
. L . 3% e
Attest: R . 57 AWn o oOrT! ILYOTA,

Jotarhine F, Hengel, oncrntarv

dcting by and ‘“rru[h i3 ural |
( Corperate Seal).

-ll‘r‘dlf Lual'd’ ’ \ s
By IHillard G, Scott, Rural Credit Diraector
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}?n‘this 16th dayof Aurust, in the yesr 1043, before me pevsonally appearad iiillard

i "
- pa

g _
. Deotkt, movm to me to bhe the Director of the Rural Credit TDoard 2f the State of

South Dakota, and acktnowledred to m~ that the State of South dakota by and Throurh its \~
wral Credit Board, executed the {aregoing insfrment, ‘ {
~ ' Lan Johnson, iiotary fubtie i
» Pvoeoantasion eveivas oo hee 10, g
Hotarinl ©weal) 1044 . f‘
. L ;
TATE CF S0TTH 0A¥OTA, COUNTY OF SUTLY, 58, ;
'"11ed Cor vecord this 27 dayv of fovnsh, 1042, ot 11320 o'cloek A, 1F,, and veeorsvded in
inoic 42 of Dend Record on Page 17, I
gg;iyufc_é%chch’77LLEUZ@4)
. ' tepisteyr of Deeds, |
Iy f l
i
¥
. ' o Yl
g !
-
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“CU!R4Q£T$%§”
.ilﬁAﬁL nddf?;{hu :
Diviston of Rdministraticn

nmortment of (:ome F lsh and :'-‘orks
Flerre, South Dakota 5750 « Phone 224-3387 _ o
RECEIVED

" ‘ MAY 111976

May 10, 1976 ' . DEPT, OF HiiUpAL
' | RESQURCE DEVELOFREMT

Mr, Dave Carter
Asgsistant .Attorney General
Capitol Building
Pierre, South Dakota 57501

Ra: DHRD 2510-3, 2104-3 (Fuller Dam)
Dear Dava. P

dasire to clatiry some of the facts in tite memorandun submitted by
Ron Olinaer regardin° Fuller Dam.

Regardiug Point IV Fuller Dam is oui]t across a natural Materway".

It is not a flowing stream but it is a natural drainage.

Point v states "the body has Aot beAn ‘usad for fishing because it is
generally too low." That statement is a seli-serving migstatement of
fact. . The waters of Fuller Dam have bsen subject to public fishing
since 1937./2T refer you specifically to onr stocking report which
indicatas that fish were placed in said waters ia 1937, 1338, 1955, 19Yal,
‘1968 and 197:.

Point VI states Darland intends to use the lake as part of his irrigation
systen for his prlvate agricultural véinture. That use has not beea con-
sented to by the department for the reason that the extremely hign rate
of turnovar of water in said reserveir would be injurlous to the fishery
and othar agquatic life.

2 veference in Point VIII to the 3U~llc s tight to vicit the dam but
not the water, and that the Darlands will irrigace only f£rom some other
portion of the lake becomss somewhat lLQICEOUS wnan viewed Irom a
praac1ca‘ standpoint. 1T know of no wey that the Darlands can remove

W from a portiscn of the lake wit haue a 'fecc*qﬂ the lake in lcs

y and I know of nc wvay that thz public can fish from the dam if
er hasz bheen ramovad or tha fistery destroyed bacause of upstrean

Toincil of the Arguments states in its second pa-;a.aph tna_ ‘rhe stata
obviously did not feel the body was a public body of watar 25 1537

or thay would have attemptad to get the easement.” T point cut 3¢
that it is impossible to get ao easenent on land chat you owned i

[

e e i e ey s

o> —a s




My, Dave Curter
Page 2
May 10, 1976

and that the land on which the lake i2sts vas owned by the state from 1930
until 1943, The public records so disclose.

The namorandum also refers to Fulley Dam as being a "stock dam'", Fuller
Dam was never constructad as a dugout or stock dam nor was it intended
tc ba used as such. It was a raservoir constructed with public funds
for public purpose and T ask you to take judicial notice of the purpose
and nature of the WPA projects which constructed such dams all over the
state in the mid-thirties. The dam, the reservoir and its wvaters were
from the beginning imprintad with "public'" idencity and thls department
feels a trust responsibility over it,

I am sending a copy of this letter to Mr. Olinger.
Yours truly,

C. J. Nagel .

Departument Attorney

Chi/1p

e

cc:l’gz;n Butler. Secretary
Department of Matural Resources

tonald D. Olinger, Attorney
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STATE OF SOUTH DAKOTA

- 25N -

OFFICE OF ATTORNEY GENERAL

STATE CAPITOL
Piarse, South Dakota 675N

May 20, 1976

Mr, Vern Butler, Secretary ‘_Lﬂﬂ'”?q =)

Natural Resouce Development 3 L4K)vajq) Z\

Foss Building o) S""““""Hli::a‘n n
<«

Pierre, South Dakota 57501 o NCUEs ooy
& Yiawg, gp,
MEMORANDUM OPINION NO, 76-52 g '

Navigability of Fuller Lake.
pear Mr, Butler:

on behalf of the South Dakota Water Rights Commission you have
requested an opinion from this office on the following question.

Doesfthe_Department'of Game,’ Fish and
parks have sufficient legal interest in
Fuller Dam to grant or withhold concur-
rence on the use of the dam for irriga-
tion storage as provided by Water Right
Number 2104-3 and Water Rights Number
2510-3? i

i SR T S, e R o thes = ke ot e
The facts with‘respect"to{thelaboveﬁcontroversy;appear to be
that the Fuller Dam was constructed on state-owned:land:iin
1936 byuth64WPA.5ﬁSinceithe‘construction'of the damiit‘'appears
that ‘the lake has ‘been -used by the,public?for”recreational”pur-
poses:and that the pepartment of . Game, ‘Fish:and 'Parks has con-
tinued. to ‘stock the.dam with fish through the years;mﬁFuller,
pam‘contains:an impounded  body of water of 'approximately 29.6
surface acres of /water with a maximum depth of ‘approximately
l7ﬁfeetVand‘an“éveragefdepthvof approximately 7.7 feeti: In
1943 “the:State of {South Dakota,ﬁactingvthroﬁgh{its Rural Credit
Board, " transferred the east:half of‘1—115;80,?whereohftheflake
impounded by 'Fuller Dam is 'located,’to Kenneth 'Darland and -
Libby -Darland. The warranty deed contains'reser?atiénSVQE,
rights-of-way*forfirrigationrditches,‘canals and reservations
for coal, ores, metals, and other minerals, asphaltum,ﬁoil,
gas, and other 1ike substances. No express reference is made
in the warranty deed to the waters impounded by Fullex Dam,

ar i LY . ;
Although it is very difficult to make factual determinations

in relation {o legal issues jnvolved in Attorney General's

opinions such as this, it appears that there is no alternative

Phone - (605) 224-3215

WILLIAM J, JANKLOW
ATTORNEY GENFRAL
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Vern RButler

MEMORANDUM OPINION NO, 76-52
May 20, 1976

Page 2

other than to engage in certain factual presumptions and rea-
sonings from those presumptions.

On the basis of the racts available to me it appears that the
waters impounded by Fuller Dam were "navigable" and therefore
"public" under the principles of law discussed in Flisrand:v.
Madson, 35 S,D., 457, 152 N.W. 796, (1915), as of the time the
dam was completed and the lake formed. (This is a difficult
decision to make on the basis of the 'linited facts that are
available to me, but it must be recognized, I believe, that a
determination of what constitutes "navigable" waters and there-
fore "public waters" is largely a factual finding. In addition,
it is a principle of law that the law of 'the state in which

the “waters" in question are located governs the question of

whether or not the waters are "navigable.” United States v.
Holt State Bank, 294 F. 161, C.C.A. 8th (1923).

In.researching the quéstion ofi"navigable‘public waters" and
what theitest.is for making this determination, it is apparent
to me that there is a wide difference between the courts,of
the several states. - (See 23'A.L.R., 759, 112 A,L,R..1109.)"
For' purposes of this opinion,'therefore, I am intentionally
relying solely on what South Dakota statute and case law s5ays
with respect to what is "navigable" and therefore "public”
waters,

i «‘-1’»‘”’1‘ e L% -
ERE SRR R R

v st ERERE RS O . :rmiz:‘ﬁgﬁ"w‘ﬁﬂ%&‘ Lyl 3"l'-‘.i'«§i&..§r L
Inﬂthe%1eading¢South;DakotaicéSes of:Flisrand’v." Madson,¥and
Hillebrand‘v. Knapp,.!274 N.W.. 8217(1937), :the South Dakecta '
Supreme Court has recognized that the determination of whether
waters are public_orxprivate-is,~inflarge,part,;dependent on
whether or not such waters are more 'reasonably adapted to pub-
lic than private purposes. The following quotations from the
Flisrand and Hillebrand cases are applicable here:
e 2, B BRI e s R

.~;ﬁ,nIt”isﬁheldathdt/éhgbghore;pwner on'

meandered!inland lakés, :whetherinavigable

orinonfavigable,: takes. title only to the

water's edgé}: the ownership of the bed of

the lake being in the‘state.in .trust.fcr

the people, or the public,;for' the pur-

poses of fishing, fowling, ‘boating,'and

the like. In these jurisdictions, the

question of whether certain waters were

public or private, and whether the shore

owner took title to the middle of .the lake

or water's edge, was made to depend upon

o FERE
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whether ‘or ‘not such waters were more rea-
sonably adapted to public than_to private
use, rather than to depend upon the com-
mon-law tests of navigability. . . .

In this country, while still‘retaining
the common-law classification of navigable
and nonnavigable, we have, in view of our
changed conditions, rejected its test of
navigability, and adopted in its place
that of navigability in fact; and, while
still adhering to navigability as the
criterion whether waters are public or
private, yétqwe;havg:extended_the meaning
of that termjsoasito declare all:waters
public highways which afford a channel
for any.useful commerce, including small

W

streams, merely floatable for logs at cer-
tain:seasons of thelyear.:iMost of the
definitions of 'mavigability';in'the de-
cidedacases,rwhileiperhaps‘conceding,that
the size of the boats or vessels is not
important, and,‘indeed,uthatzit is not
necessary . that navigation should be by
boats at all,-yetiseem to convey the idea
that:the water mustibe capable of some
commerce of :pecuniary‘value,;as distin-
guished from boatingifor mere,pleasure.
But:if, underipresent conditions of
society, bodies of ‘water:are used for
‘public uses other (than mere commercial
navigation in’its’ordinary sense, we

fail to see why they ought not'to be -
held ‘to be publianaters,{or.navigable
waters, 1if the old nomenclature'is.pre-
ferred. ,. Certainly we do not seé why
boating or sailing. for pleasure should.
not be considered navigation, as wzll

as boating for mere pecuniary prqﬁit.

‘r'f!’ : X
R : c /ﬁf"’ g SR
. . . wvhether or not waters are navigable
depends upon the natural availability of
waters for public purposes taking into con-
sideration the natural character and sur-
roundings of a lake or stream. This division

* . LI
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of lakes and streams into navigable and
nonnavigable is the equivalent to a
classiflcatlon of public and private
waters.

The Pllsrand case does recognize that mere ponds located on. the
land of one individual are ofisuch a nature that there is no
reason for the public asserting any right to them, The case
does not say, however, where the line is to be drawn hetween a
"pond" and a "lake," The fact there is no specific ‘standaxd,
in my oplnlon,ulmplles that even this detetmlnation must - be
made ;in. light of the reasonableness of the.adaption of the
waters ' for public as opposed to:private ‘purposes, accordlng to
the standards of. the Flisrand- and Hillebrand cases, 'In so doing,
the Hillebrand'court says one must consider not only the nature
and character of. the waters, but also ‘the natural availability
of waters sulted tc public purposes. - In sumnary, there does
not ‘appear to be a statutory formula that will easily distin-
guish puhllc nav1gab1e waters from prlvate waters.

I ‘
As of  thé tlme the Fuller Dam was constructed and the waters
in Fullez Lake ‘were impounded, the state: owned: ‘the surrounding
land and,’ i there 'is reason to believe, the -lake’was used to
a con31derab1e degree for fishing and hunting purposes by -
the general public. The records of the Department of ' Game,
Fish and Parks also indicate:that the department:stocked the
lake w1th fish through the year51subsequent to:the construc-
tion of: the dam and the impounding of “the waters. Certainly,
it cannot‘reasonably be argued’ that the waters. in Fuller Dam
at this time were more reasonably adapted to private than pub-
lic use SJnce ‘the .lake was 'located on state owned land, ‘had
been created by a dam constructed with public funds, and
stocked with fish by a public agency. As of this point in
time there does not appear to me to be any reasnnable grounds .
to say that the waters impounded by Fuller Dam were "private"
as opposed to "public."

h»ﬁ e e

The case of Fllsxand v. Madson, also states that the ground
beneath the low water mark of public navigable waters are
owned hy the State of South Dakota, but that the state, as
the owner of such 'land, is not the proprietary owner in the
sense that the state might sell or otherwise dispose of the
same to private individuals for private ends. The concept
seems to be established in Flisrand that the state holds the
title to the lake bed of navigable waters in trust for the
benefit of the public and could not sell or otherwise dispose
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of  the same to private'individuals for private ends even if
they desired to.’ This ‘being so, I pelieve it follows that the
failure of the deed to'specifically‘refer to the waters is not
a determining factor and that the title'to the ped of the said
lake would appear to remain in the state of South Dakota in .
trust for the benefit“bf¢the'public. This being so, it follows
that ShCL 41-2-18 would grant certain regulatory and protective
powers over these waters to the pepartment of Game, Fish and
Parks. In my opinion,,thaﬁ regulatory power would reasonably
extend to a concern in:regard to the use of the waters impounded
by Fuller Dam for irrigation storage.

In‘reaching;this\conclusioﬁ'l am somewhat ' of fended by the re-
sult I feel ‘compelled to reach on the basis of the law,. I can
understand ‘that the parlands would be frustrated and bewildered
byuthis‘situation, but I must mqke‘my'décision'on the basis of
what the law appears to me to nyﬁu re, I cannot:and will not
make my decision on%afresults—o1{§nted“approach since I am com-
pelled to follow thatilaw and such ‘an interpr :tation could only
lead to further confusion infinterpretation of this area of the
law. I reiterate at this point that my conclusion in this
matter is based on the limited facts submitted to me and 1 do
not intend to imply. that my conclusion is one which could not
be different if there were pertinent, new Or additional facts
available, It must be recalled that the:question of :whether

or not waters-are "pavigable" isfessentially a.factual deter-
mination. Attorney General's opinions are, of;necessity,—based
on:fact, but thay ‘are notoriously‘inadequate,for a fact finding
process.’ This being so, I feel compelled to re-emphasize - the
fact that if information were to become available which would
show that the waters impounded by Fuller Dam vere not "navigable"
and therefore not "public," my decision in this matter would
also be changed.

Réspecffully submitted,

' Y ‘
. /IANKLOW Z2
/€ENERAL

WwJJ:bocC:dh

WILLI
ATTORN
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RECEIVED

JUN16 1976

DEPT, OF MATIjNAL
RESOURCE DEVELGPMLNT

Juna 14, 1976

Hr. Vern Butler, Secretary
Hlatural Resources Nevalopment
Foss Building

PMerre, South Dakota 57501

John Popaviski, Dirvactor
Department of Game, Fish and Parks
State of South Dakota

Foss Building

PMerre, South Dakota 57501

Re: Dariand use of Fuller Lake

Dear Mr, Popnwski;

Please be advised that I reprasent the Narlands in regard to
the matter of Fullev Lake. lle have axamined the Attornoy
General's Opinfen in>regard to Fuller Lake and feni that 1t
1s incorrect. v ..

N R RS Fe BSNL ."-1'«“\_‘ ! el
We do not in any way acknowledge that Fuller Lake is’a public
body of water. However, it appears that the tyne of restraints
that the Department of Gama, Fish and Parks “1s’ attempting to
place upon the Lake is not inconsistent with our use of the
lake. Thus there is no nead for us at the present time to
bring any type of legal action to determine rights in Fuller
Lake, Howevar, please understand that our failure to hring
an ackion in no way 1s meant to Indicate to either of you
that we concur in your position that the body ic public in
nature,  There s simply no reason at the orasent tims to
ltigate the question. We are spacifically, howevar resarvine
the right to Titigate the question at anvy tima theve is a con-
troversy between us.

I quass what the matter boils down to 15 that a law sult winl
not result until there is a conflict between the parties in
regard to the use of the lake. I am sure that you undarstand
that we do not want to wafve any rights that wa may have in
regard to the body and want to inform you that we are not con-
curing 1n the position taken by the Attornay Seneral and the

=Y




Paga 2
fe: Fullor Lake

position which the chartmont of latural Pesources and the
Dapariment of Game, Fish and Parks {s taking,

I have discussed this matter with Clint tlagel and he {is
in agreement that it is best to delay any leqal action
until there s an actual controvarsy between the parties.
It may very well be that no contraversy will ever occur
and the matter will nevar need to be Titigated,

I would 1ike to thank both of you for your interest and
concern and I hope you can understand that the purpose
of this letter {s to protect our rights to litigate the
quastion of whether Fuller Lake is a public body 17 a
need ever - arisos,

Sincarely,

RONALD D, OLINNER
RDO: ip
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WA RURB SR, MAGO 1ad antasad L Wity ol day of Uctobon,
1937 by und bolveon Vinntg c, Blangy, ey Ang “.‘.n!:‘. aud Mapy E,
Nlatyr, or Sully‘Coungy, Sout), Hnkota, ParLY ol v ripat mre, and
tho State of Sounh Dnhutn, Fapty of tho second papt,
] i : : , ‘ ; tha aum of
‘ WITRBSSER That pop and {n sonultoration off unn Hundrad and
no/100 Dollury (3100900) ind athar valunhloe cunnﬁdd?nnion, the roe~
coipt wharoof (s harehy ucknowlnduod, the pragy e thn Cleay papt
hoveby Eranto, harpaing md golla unto the Party of the aocond part
the susemont and vipht on the Coe ! - .
ST i o ;; AL : e
Northwost Quartap (N2) of Soction Ong (lfh (1 Yownakip
0no Mundred andg Pirteam (115) Nopth of Huneo Biznty (80)
Pt West ofthe Pireh Principal Vovdding {n Sully County,
South Dukoun to: |

EMASEHR

i

-

. ‘ I,
" 1‘3'” " ‘ L] i ' .
: Bulld and contruct: reinforcomanty fop dan snd apillway of the
artificinl lakg known ng Fullep dam which 1Zog adfacont to said lane
on tho onst and tha right teo maintuin and keop tho same in ropair,

.
1. )

' II,
a te cxeavate and remove dirt and vock from said premises

and to use the same for the Purposoe or so reinforeing, repairing
ang maintninﬁng sald dam ang spil;wny. .

e g ip ndditlon-thereto,‘thc narty o2 the first part hereby.
Erants, bargaing and sells to the party of the second phirt an engso-
mont andg rizht to dedicate to the public g Teasonnableo width right-
of-way to sgiq lake from the hizkway near op ad facons Lhersto, aame
to be desipnated oy the Supnrinccndent of Himiways of Sully County
South Dakota, at tSe tima of the survey of said lake, saig right of
way to oa 100 feet in width, :

.

; - It ih'mﬁtunllywundepatood nndfnéreod that 2f gatq lake pvbject
shall be abandoned, the land hersin deseribed gng all »ripghts herecunder
shell revert to the grantor, hig

sucecessors and assigmma,
In witress wheraof, VWe have K

i ‘ereunto set our hunds and seals
‘this ith day of October, 1937, .
RENIVICKE. . ‘"’f-:; .; Parties or ( w, g, Blaly
ot U the ( Luey Ann #igip

Y Pivat part  ( Mary E

State or Sou#h Dn%otn )

)83 On this Uith day or Octobar, 1937, beforeme

County or Sully the undersipgned, a notary publle, witnhin
and ror sulqg County andg State, personally appeared, Winnie C, Biair,
Luey Ann Blptip and liary E, Blai», known to m~ to he tho Do raons who are
deseribeg in, and vho eXecutad the within instrumcnt, and ncknowlndaed
to moe thaus thoy executoad tho sano, .
(Notarinl Senl) Francis )y, dyan, Notary Publie
STATE OF s0UgH DAKOTA ) Piled for redord thin ey day of O
Jan 4y, 1937 ut 11 o'clock qud 30 minu

Ay M. and recorded in Book 11 or u

on pape 300, .

RUTH D, Wystiom

Rapintoar nr fien i

. Blaip

tuber
Loy
iac,

County or Sully
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NOTICE OF LOMPLETIDN OF WORKS I\NDIDR APPLICATION OF WATER TO BENEFIC!AL USE

'. | Pust Office L__ IU Z}
Wi B l%ﬂ%m.gmwwon

Pietre, South Dakota 67501

Dear Sirs: ;
i h
This is to |nlr.rm you lhat | h_we completed the constmcuan of rhe water diversion system and/ar that | |.av1.

i
put the wa'w to heneflcial uso to lhe maximum extnnt it is going 10 be used, not exceedingthe amcunts as specified
in Water Rnght Permit No, Mﬁ.’.’?[ ‘

Water Right Permit No. M_‘ZLZ__ states ltat thx ‘diversion  system is to be constructed by

'fJ.m )) , 19 ] and that the water it 'ta be put to heneficial use by {l/"h 29
Ml .
The diversion system vias completed on .dxg;[( ﬂ — 100 ../&._ Applying the weter tn
heneficial use was comploled on /Q( } l‘l)f ’/

You may st Iu.dule an |nspecnon so that the Certiticate of Consuuumn and/or the Water License may be

Ao ), -J’ll /
(blgna JI’E‘ 7

issued, thus cumplenng my acquisition of a water nghL

f‘//




0o
k Peymit No. . S'LQ....S.. o

/ ; pami .
‘ . A{hssnur ..._Kw_m‘._.. Wates l)lalll(l v
Report of Exumlnutlon Of Works And/Or Appllcmion OfWa"or To Beneflc!ul Use
/l

. TO: Chiel E llL,illl'(‘l, l)msinu nf Wiater Rights, DWAR, lnss lll(l;,.. Picne, SD !»7')0]
| lmw |lus day m.\dv a lhmnu;,h examination of the water use s)su-m construcied by k&nn¢+k '
Y
Dayr IQ&V\D( 4‘ SOY\ O i \?,rx.c.,_SQ_SJSQJ. Holder n( 1
g T A0 I ' August 2 /Q'l‘f' . 4
i l’t'mm Nn...lSl Q-3 Iw.umg the uml) nl ...Q:&nmr)e_ﬁ,.._lﬂ.?.{a___ 19. ’,.____ .mllml'ilfng
. ¢ ,3 0—70 ‘ /
'f,t lhl‘ dl\usiuu ol ..._-3_:_25.._.. cu, ft, pca second of thie w.uers ul _tA /ﬂ,ssa wm ”T ,‘LV' ‘ i
i ’ : ’ . i / .
¥ X : . W . )
;!' fm irr 130. mh pmpmt‘> in SJA ’ | V _ \ ‘/ County, 4
i\ . ‘,_1_ /“.' )
i AN b
j(l I have to report on the conditions of the sane as fullu\\sz N7
i v
/" Al kas used to divert the w ucl. see n'”‘uc.)\eol. sken'l‘s |2, g}\\
x}/ . o ' ,I,i”': ""\ Y
‘!/ : 1"1‘1 i \-'":“n
i i ’ N . ‘! Tl \
,7;. : . " a
i { .o Y ; . A e
L i'/ B. Works used to transport water 1o pldce of st See a.#a.c_ke,fi shee‘f‘ A/, . (,\
L ! vi' :;l
) { Ty I 74 : E ~-, ‘7]»/
' g C. Works used 10 apply wanr to beneficial use:”  see qﬂ'uck&v( shé’a‘*‘/_r A \ j
i S /! \
/ o ; “ B i )
i e i // ! L?\
ril R RS ¢ ; . it R hSY
i . - . ) . Jd i I | N
i Co, The system is in the following condition 500 /f/ : X
i e ' . : ‘ /ST G )
5’," The point of diversion is located /Vissou.rs : E’ver : 320 AL S K{Z“ 73‘0 P‘l" W prt\ o
I /A ‘
/ _r:fn"fe“ ‘oF Sec. 3§ =T U le/- R0 W ), B BRI
vl ¢ N . R o
" . (‘/‘ \\, "‘:\\\
M “The works are c1p1blc of div emm, and conveying to the plau nl’ nuse ,.?. 33 ) : ";\ :
’ / / , 4 ' 8y
o ft. per scmnd of water whl(h is to bc used for lrrugq‘f‘nov\’l SR ! A
‘\\ 7, ’ ‘ R\
1 \\
//s _SB_Q_..Q‘HQLmaL._SLe_e_ ——
;,, , . k

;/974

)..
i,
]
4
N ) “
W.m:r lms lx en put to bcne[mnl use to the ma\mmm cx(cnl m. fnlloi
Y )
_e.i_mia__/&’._mj_l'__&ﬂo‘ G
) ; N
_n._PLL'l__i)l“J’:}C op U'o.n.j. 1972L, th
W .!5 i h

A

2 Dtlof‘l

]
__&.Jm*‘__"JQﬁ_.z__u-.
‘Sec b= .TIIS'IV- R'?‘?W c\vul‘ siee ! /). T!}S:A’ n?ﬂ\‘f lg‘é
Y. ;lo‘."t_ of Aua. oy

of. mcuse has

ot
S

fe.mr-“ ndar

it
e

i _.v ‘/.-i.\'t’s

: ] o b . 4
comprising a total of L28 & acres of land and the licensé should be issued for .21 _cfs
o1
—No

Applicable permit qimdifications nave been complied with
t
‘ i

Exceptions to compliypee are
2
t
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it Pump .. Station et /W:ssou.m River.. : L ;
4. dorottion « 1320 FF, S Land, 7300 W Frem ce.n‘f‘t-r’ Cof .
see 35 =Tlb A/-/’?OW .....
mo}or H /”arvﬂl'l\on e fmm,: Au.rorq , TOOSPm ‘
. S4..7¢620" 9/7 3 . ,Va. IKO0OIS ) sizé. &% 17
/OO!)P., .‘/7.'75 e 'T,VFG- ‘-f'ﬂ BF
i...,itmo'['bv-..: ‘L:'ncolni;'..“ L Fump& Pe.erleSS, size. GAVDN:/:. ~
) s 12564 L. . Type 5200, S LT16795. |
100 hp., ziv.é"%pm . .. . _.ToH-= ‘.~Ié'{ia’m.) lsoospm‘ ‘
! B.‘i\aé‘hr s‘f‘o:f‘non For. Fw«:‘f‘ In SE/;, sec. 3§ - TIIBN-RVOW cand. F.\”er- Dc.m.!
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Booster c‘h-.‘hov\ For pnvo‘f‘ " /VE 4, sec 12 - ‘l“uS‘zV- RSOW. ' 1

. Locotion = H4oofl. E and Joo (. // From aevter of sec | - ,Tlfsﬂ"fe?oi;\/- .

motor t Lineoln (.elec"‘hir,) _ . Puy{ijé". Peerless , sive -~ 4AD9 ‘4 ) (
SH. ISLTCH3 : A C TOH-FP . @Y 'oho.. ‘
-;5%,,_,,352).‘;‘er w SH. 76 LL-18§955

i o

LTREY



Forns L

A —— S S

| aﬂ‘o,c.kma wi 2..

aos‘fer sfcd'non Foy . P:vo’f‘.s n SE(%‘SG: b~ TUHN-RTOW .ano!‘

/VWA ol see b =THSN,:= ~RTAW. e e e ;
-i%.l-ofw-” jor = 560 Ft E omol 430 FF N Crom c.en‘f‘ev- oF see l-'TNS/V-R?()W.i 'f
g - ¥

‘3mo or 2. U'?:)\‘n“ D.geve.« qump : Berke.le,y B ;ma.,\ /3.& in . Z 7
! 69.,v|.,..Du'éseJ DT M Bé :.JG\ B/V\ '

;/,’wos‘hr S'f‘q“f‘mn Por Fwo‘f" m. /VEKJ ,-sec.l. ";T‘HS‘/V R?OW :i
|
,igLocsd'mn ~ 560 F‘* E and “f'30F’+ /V pv*om cen"‘l‘r‘ of se: l"T'HS'/V R?OW } ?‘

,,,o+u,. ce,n+u.., . pumps eerkeley,.\,mp 3.5 0% g

At /Vo. 6- 339172-02. o mNB CFPBM. il
..'75'}1/:., 70 rpm ew goS2zil o
' 1y i ‘ "‘
’ o " h -
PR gi, PR _-F:{:""
; T



35,0..3 <t
LICENSE FOR PERMIT NUMBER_ 2.1 0 4-=3 ;

1. Legal locatlon of wells:

)

H . i
'dums €& structures:

2. Well Informatlon: Well Drlll.luxg“Flrfn

No. of wells | Depth
aslng a))dlameter : . Screen a) type
b) length i b) length‘ e :
, c) type Static Water Level . . oo N
Pump  a) mékg e b ' Hotor  a) mékel - .
d b) modetl . b) model no,
i . | ir . X .
g c) size = ___ c) horsepower rating_:
o d) caﬁatlty ~ GPIY :ﬁ) motur efficiency rating
e) turblnu pump ) - K . f "

no. of stages ,
Y : e

3.  Distribution lines: : * RN |
.a) éize of lines _ /O /n. ;é‘,‘,‘ Lo Lo Ryl
b) type _Aluminim - Alumimum pyC - PV
c) length @00 FF - _eSoft. L9mi . 10040 Ft.

L, Dam Informatlon. F'uller Dam

a) hesght to crest/ ggE‘} i) Outlet tubes: . .

b)‘height to spillway 17 £+ 1) diameter 53 )

¢) crest width I8 £ S 2) type f/f ‘

d) ‘c;r'é"st"lon'gth 260 Pl- X 3) valued (\{“t 3 o
e) spillway Ienth 212" Eﬁ: : } L) valve tyﬁ% i -

f) 5plllway width 62 €+ : 5) location on structure
g) approx. sroraqe Zkflﬁlzx*l§+ ' . %

h) Distribution lines or canals:

1) size _
2) type Ay
3) length | i
5. System Type: @) sideroll: b) towline: "\‘k“
1) length » feet 1) length feet
2) diameter of pipe 2 2) make, model & number of sprln‘kl‘ers

3) make, model & number of sprinklers —
v 4 3) spacing of sprinklers

4) nozzle size

w“)wspacing of sprinklers__ i+

"5) nozzle size . .



5. '

g;( Gun”

Systcm Type: c¢) center pivot

1) make_see ‘htechmert A
2) number of towers___,
3) dlstancc betw@cn toviers

h) overall length
5) End gun (Y/N) :
6) hlghorlaw pressure

~ it e

7) make & sl;e of nozzles

i,

8) PS5l reading while system is
running

9) GPM i)

¢

v 1) make

- 2) serial number

bj3) nozzle slzé

_h) capacity (GPH)

5if795| o,
6) Lhose stze

7 hose Iength

d)

e)

h)

f)

Gate Plpe

)

Y 2)

3)

Slphons
ooy

2)

PN
“Portable’ boom

1)

2).

3)
4)

5).

PSI:

length ',

dlameter___,

spacing of gate’

ndmber

slze

make»'w

serial numbnr

ngzz!e slze /i

capaﬁlyy (GP“)‘

Hydromatic

N

2).

3)
‘”ﬁ)
15)
6).
37)
8)

make -

model "

serlal number -

angth

nozzle slzq

spaclng

PSt ..

capclty (GPM)

0

2. Speclal Quallflcations to permlt being abided by.

YES HO *,,Check Items

_zi_ . and lands listed on permlt.v,'
2

_in . 3. AII Structures, wells “and’ lands on map.~
REHARKS : "

1, Soll and witer permlt lands agree wlth lands belnq.ﬁrrlgated
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A

Y ‘imia of South Dakoia
Water Llccmse No. 2510 3 ' i
") “___.Kenn.&tlLDarJan;t.&,sQn -
of §R"A‘,1100,,Piﬂrre._.authﬂﬂakoun_b7501

[

{or @ wates permit (i appropriate

m.ulu ;\pph(.umn Ne, &Jlﬂ_}___... _Janunry_ﬁ 21976

__31_8.5_.._(11‘)!( jret |)c sunml of .\.mr from the IH"SOUN mV@r

SU".V : —_ County. ‘umuh l)\kull(ur 17"‘19&‘!‘.10[\ : ; i poses.

Permit No. 26103 w\hh a priority date of _ga“Udry 6: ]975

‘was approved January 23, 1976 iud issued l«)'mplir;mt(s‘)[onliwuidnul water withconstinction'of the described

wilte Svlll)j;".",';",;i)‘sh'll\ mlwmmplclulm\:m' I)ci(ﬁ« January 23, ]98] U';mdl()rllwnppl.i‘(:ninnlnlwnvl'i('iulus(~u(§ini(l
walter ();1 (';r before January 23J ]985 o7 ‘\' ‘,
[ .y | .- ’ “'" " ! .

o “f‘} PRI LE "'l ‘» 7 ‘_m,' ' L gl'
The appHcame portions of Hater Permlt No. 2104 3 havg‘/been 1ncorporu ted into: this
Water License.No.. 2510-3. ' The 369.5 acres in Sections;36 & 36, T'I'IGN, RBOW and
Sections'1 & 2, TSN, RBOH, as described in #3 of thi License, and 5.27 cfs retain
a priority date of August . 1974;

W

o

o

(2) Tuis certified that the .1|)plu.mm- lmsum\plud withthe prmxsmnmf%muh l).nl\m.hmu l_m.\ ul.umg lmmnplulon uf

n\‘

the construction of llu wilter suppl} system and is cnmlcd mdlun 8 97 "..7 ’ ;' __,(ulm Icel [)(I‘SLCOH(] ()f w atc
L e : y ‘ 1
13"0 ft s and 730 ft W 1'rom the»f‘enter
for bcndu nl use. th lomlmn 0[ the dlurqmn pmnl(s) is SR
" of aegtion 35, TI16N, R8OH o ;':_.;: T K -
L S . V:kl“ -
" L L
——_"vi '!J ‘
Sy e » f ,:,_u u“ \
, , ' v . Sy
INVNR Fl" Toal: : ’ - \“' -
I 4 kN i’)l o A !




amd

(3) ‘The applicant has complicd with the provisions of South Dakota State Law telining to the application of water (o

heneficial use o the following extent, _S€E€ "attachment to Water License"

() Pursuant {ogm 5.30.1 J(ennet;h Darland & Son
of __SR A, #100, Pierre, South Dakota 57.)01

the hnldn(s) and’or ownei(s) of \\'.llu l’umn No. ._25_!9.}_ is mm d a license to appropriate water, llu lL{hl 0 use

8 97___...(uhi¢ frer persecond of watey flom — the M“SSOUI"‘ River \\'ulmpmnny date
of = August 2, 1974 and January 6, 1976 {rom the location specified in (2)()[ lhlS]l((‘llbt Ih( water 1o be
conducted 1 and upon lands spv(iﬁcd in (8) of this lif.‘vnsc for the purpose of 1rﬁgat1°n —_—

i

‘This license is sul;jt'cl to any limitations or qualifications listed 1 Water Permit No 2510-3 and subject
0 ‘South l)ah)gu Smu Law.
R
/' v 1 .

1, Wate l\u-,lus Yivision

[ Water and Naiural Resourses :’OHNHATCH .
EG 20 1985 :

oAy

s




Attachnent to Water License No. 2510-

Priority ‘Date - January
| (Permit fo. ZJIO 3

NwhNNk
HESHWY
SWINWY
SELNMY

- kantav
V, NEIA{E)

- SHLHEY
SELNE

Priority Date - August 2

Sec.6- T115N R79w‘
Sac.6-T115N-R79¢
Sec.6-T116H-R79Y

Sec.6-T115N-R79W -

JERLLR

vl

rwrr’ .

"sec.12- Tilsu-Rsowf*
Sec.12-T115N-RBOW

Sec.12-T1151-R30H
Sec.12-T115N-RBOV

Sub Total

(Permit No. 2104-3)
s ?W‘* Ai «il,:,y'.?n

t‘i,

NWLSEl§ -

NEkSEh

SWLSEY

SESEY

WS

NE}sSE) -

SKLSEY
SELSEY

NWLHEY

HE NE“

NN SEm
NE}LSEY

Sec.35-T116N=Ra0N

Sec.35-T116N-R8OW -

Ser,35-7116N-RB0KW
Sec.35-T116N-R80H

N mM b

Sec.36- Tliéu RBON. -
Sec. 36-T116H-R8O0N

‘Sec. 36-T116N-RBOW

Sec.36-T116N-R8OU

Sec.2-T115N-RBOH
Sec. 2-T115Hi- RBOH

Sec.1-T1158-RB0Y
Sec.1-T115N-RBOW

 Sec.1-T115H-RBOW
“Sec.1-T1150- -RBOW £
Sec. 1-T115H- ZRBOW )

33.7 Acres
33.6 Acres

29.3 Acres

32.0 Acres

1974

“16.2 Acres
21.0 Acres

15.2 Acres

'19.6 Acres

25:8 Acres
'31.2 Acres
28.8 Acres
34,0 Acres

11:9 Acres
16.2 Acres
Iy

i ik

10.0 Acres’

39.3 Acres

.31,1 Acres:

15.0.Acires

38.5 Acres
7.2 Acres

8.5 Acres

memmemmm e ——an - 259.6 Acres

Sub Total ===-=ew-c-mmmmm——w- 369.5 Acres

TOYAL ACRES

628.5
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A&&ﬂiﬂk"*&ﬁbeparﬁment of g uo./i"suo-a
Water & Natural Resources ]

JooFos:ﬁthho; Division of Water Rights /
623 East Caplitcl f ' 605 773-3352 '

Piorre, South Dakota 7601

June 11, 1985 - i
, o i
/‘/;‘!‘
Kenneth Darland & Son I
Plerre, South Nakota 57501 r‘//
bear Sirs; ‘ //

[T T R : ’ ; o
The Inspection of your water use system and Inspaction of the extent of
the application of water to beneficial uce, as developed urder your
Water Right No. 2510-3 has been completed. Your flnag water right
document, the Water License, can now be Issued. /

R A . ‘ - PRI/ B
Statutes require that we charge a $50.00 fee for thqlJnspﬂEtlon‘and
Issuing of the Water License. Upon receipt of the '350.0) fee from you,
your Water License will be sent to you. /7p

Scuth Dakota Water Law L6-5-30,1 requires that a permiﬂ holder may not
divert water until this $50.00 Yicense fee has been pafd. Please contact
us if you have any questions, J
Sincerely,

c 1

Haxlné,‘;fStlrl Ing
Staff Asslstant

ms/

i
NOTEEZ;dﬁ form of payment; please include the number of the water permit,
‘This Insures proper handling of the fee. R

7.

i

 DWNR-B14 g/g3

5
g‘.‘:ﬁ



TRLCF‘IVED OF.

R I T L

RPCPIPT

Divisien of Wnter nghts
South anotn Department of Water and Natural Resources

Juno 14, 1085

Db s do e woe o

b

Ne 4 10072°

l’le'ro

l\ennoth narlend, SR A, Mo, mo" Plerve;

$0° 57501

the following umount in fecs l'or services rendered ns providnd for by law:

Feo for A;'ipnchudn for Permit No...___

to Appropriute Water, to con- |

. struct works and to put water to heneﬁclnl use .

Fee for Appllcatlon for Permit No.___
FutuleUse :

f'l.o Appraprlnto Water for

Iy eg to retain Future Use Permlt No nlter perlod of seven yenrs '
Feo fof‘ 'lnspectlng Constructed Works, conflrmlng beneficial use and issuing "
Water Llcense No. : ‘ XZKYYXY 2510~ 56|00
Fee for Flllng'l‘ransfer Form_l_. N o ‘~ : ’
Fee for Filing Extension Request L . _
Fea for Certifxed Copyof __ 3
‘Fee for Print Copy of Map.____ '
Fee for Certhymg b “\ o
Fea for__ b Mo L 4 , o
o (Any ()ther Worl{ Provnded Ly an) x" rotal ‘|| - s0{00 '

By | 7,./’,,, 1/4

Chlel’ Engineer 04t HAY frlliﬁ:’

SR, PSSR NP

* -

b
: oo

€ e e e A

-~
-

. o T A e e e

s




"éﬁ*’?‘

VVat

Jog Fosa Bqulng
623 East Capitol

Neno,Souu\Dakou:57501

DEC 20 1005

Kenneth Darl
SR'A, €100

26103

Ho. -
‘L‘b~ lDepartment*’of
r & Natural Bwswmces
' WATER RIGHTS DIVISION
Phone (605) 773-3352
i

b

and and So

Pierre, South Dakota 5/g-

Dear Sirs:
Enclosed her

final water
water right,

[

ewith is, Water Llcense No. 2610~5 4y Thlb is Lhe
right document completlng your process of obtaining a

b o

As Iong as you use the water benefictally, as stated in the’ hahnr License,
the State Water Laws provide that you have a contlnu!ﬁn r:ohr ta use the

water,
" PR J_,\ 4 i

Very u| Mbu; y '

OHN HATCH, Chief Engineer

Water Rights Division '
JH:ms P |
Encl?sures '(ii BEURRE p'T

| v e I S
App]icab]e portions of,watar Purmit No. 2104-3‘havefbeen incorporated into |
Hatcr License No. 2510-3. G ‘ ;
1

WNR- 817 3/83 o : ‘ )
Transmittal of Water LiLense : ’ R S S



A&!&i -W‘\\ Department of

Wy

Water & Natural Resources

Joe Foss Building -
623 East Capltol
Plerre, South Dakota 57501-3181

March 23, 1987

KENNETH DARLAND & SON
SR A #100
PIERRE, SD 57501

NOTICE

Re: Violation of Requirement To Submit 1986 Irrigation
Quest1onn81re
Our ' records 1nd1caLe that the 198? Irrigat1on Quest:onnntre has
not been submitted for Permit No(s)., 2610-3. The request for the
Questionnaire was dated November 3, 1986. The Water Management
Board has directed that owners of water permits who have not
submitted 1986 Irrigation Questionnaires be given notice of
hearing(s) to be held by the Board to determine if any action is
to be tasken concerning the violation.

The hearings will be held at 2:00 pm, May 6, 1987 in Room 2186,
Joe Foss Building, 523 E Capitol, Pierre SD.

The hearing will be conducted pursuant to the provisions of SDCL
46-1-12, 46-1-14, 46-2-9, 46-2-11 and 46-2--17, These are

contested case hearings pursuant to procedures contained in SDCL
1-26. Following the hearing(s), the Water Management Board can:

l. Amend Permit No(s). 2510-3 to require the Irrigation Water
Use Questionnaire to be submitted each vyear:

2. Postpone any action:

3. TaPe no action.
Sy e

The hearlng(s) 1s an adversaxv proceedlng. The permit owner has
the right to be,present or to be represented by a lawyer. These
and other due process righte will be forfeited if they are not
exercised. Decisions of the Board may be appealed to the Circuit
Court and the State Supreme Court as provided by law.

JOHN HATCH, Chief Enginesr
Water Rights Division
605 773-3352

NOTE: If the questlonnalre(a) is received in this, off1ce before
the hearing date, your name will be deleted from the agenda for
the hearing.

oRTrRIT
"
w



WL

“Du“ Fiade i
Ahlfj q_;,::l:ﬂ\. Department of
Water & Natural Resources

Jone Foss Building
623 East Capltol
Plarre, South Dakoto 57501-3181

April 13, 1987

2510-3

Kéhnéth Dprland & Son
HCR 37 #100
Pierre, SD 57501

Dear Sirs:
This will acknowledge receipt of and thank you for the return of
your 1986 IrrigationwQuestionnaire. A notice was sent to you
‘March 23, 1987 regarding the_Irrigution Questionnaire submittal
violation of Water Permit No, 2510-3 and the date heorings were
tn» be held before the Water Management Board to determine uny

action to be taken concerniny the violation.

Pléhse disregard the notice sent to you dated March 23, 1987.
Your name has been deleted from the agenda pertaining to these
hearangs.

If you have any questions, please contact us.
Vi;ijﬁr
621HN HATCH, Chief Engineer

B Water flights Division
' 605 773-3352

DN
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A&!Ai p;&ii&\ Department of
Water & Natural Resources

Joe Foss Building
623 East Capltol (605) 773-3352

Plerre, South Dakota 57501-3181 WATER RIGHTS DIVISION

e

June 8, 1987

Kennéth D;;lﬁnd & Son
HCR, 37, #100
Pierre, South Dakota 57501

Cear Sirs:
BT SCRIEIE S . S . " s : derh o e gl e

I am contacting you in reference to your inquiry on your 1986 Irrigation

Questionnaire received in our office March 31, 1987. You inquired about

renewal of your lease or permit to pump water as it relates to Fuller Dam.

The Déﬁ&rtméﬂt of‘Géme, Fish & Parks would hahd]éwyohr Tease agreement
pertaining to Fuller Dam. Please contact Ron Koth, Department of Game, Fish
gg?lParks, Anderson Building, Pierre, South Dakota, Telephone number 773-

As far as the WHater Right you hold with our office, a renewal is not necessary.
Water Licence No. 2510-3 was issued December 20, 1985. As long as you use

the water beneficially, as stated in the Water License, you will have a
continuing right to use the water.

If you have any further questions, p1ease contact us. I apologize for
the.delay in answering your letier.

Sincerely,

./551;4\'(_/- \773 ¢ /ML

Genny McMath
Natura] Resources Analyst

GM:ms
Enc.
cc: Ron Koth, Dept. GF&P
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South Dakota Office of the Secretary
Department of
Game, Fish and Parks

Sigurd Anderson Building
445 East Capitol
Plerre, South Dakota 57501
(605) 773-3387

December 8, 1987

Mr. John Hatch, Chief Engineer

Division of Water Rights

S.D., Department’ of Wator & Natural Resources
Joe Foss Buildinp

Pierre, SD 57501

Dear Mr. Hatch.

Listed below are the reqtrictlona the Game, ‘Fish and Parks Commission
has placed on the use of Fuller Lake, Su 1y Counly for a ten year period
as of the date of this letter by Kenneth Darland iind Son as an - -.
irrigation pumped-storage:irrigation reservoir:' P):ase see that these
terms are entered as part'of the Darland's irrigation permit and advise
the Darland's of the following mandatory permit restrictions whlch were
approved by the Commission:

(1)

(2)

(3)

(4)

(5)

s ™

The water pumped’frcm«iake Oahe shall be discharged into Fuller
Lake only within 300 feet of the dam structure and in such a manner
not to cause erosion of the shoreline or lake bottom,

The 1rr|gat|on pumplng statnons at Fuller Lake shall be placed in
the same vicinity of the inflowing water from Lake Oahe and in no
case more than B00 feet of the dam structure

The irrigation jintakes in Fuller Lake shall be screened Wllh 0.25
inch or smaller mesh material, have an area sufficient to reduce.
approach velocities to less than 0.5 feet per secord, and be
located in the deeeest area of the lake accessible from the!pumping
statlons.

Wlthdrawal f rom Fuller Lake shall not exceed 1,250 acre feet per
grow:ng scason. . ‘

The water level in Fuller Laka shall be malntalned al all tlmes
with:fluctuations from spillwa; -zlevation no greater than four
vertical feet and the water level at the end of the irrigation
season (no later than. October 31 each year) shall be pumped to
within two vertical fee\ of the ‘spillway elevation, except as may
be differently directed by the Department of Came, Fish and Farks
for fish management purposes.

3




Mr, John Hatch
- 'Page 2
Docomber 8, 1987

[N
R

(6) This s+t of

fishing- .d.recreation by:

Qahe {0 ue

quality water, as we
fish survival,

cinoaie v w ‘M‘.“ :”'.4"'1?:.‘::‘ “ {(.:':'7‘ i t R a :xé,\‘-; N
(7) These restrié(ions shall'be applicable for a ten vear

Thereaf ter,

the condilion

Iy
sy {
\i

Fuller Lake 1&

1 T

5

intended to Improve the lake fd;\publléi

‘bringing high quality wator fvon Lake

impotindmen{ and by pumping out the overly enriched low

Q‘!jw Hl

Il ac maintaining adequate water levels for

3

Pal;‘odo 1‘

the Department of Game, Fish and Parks shall ovaluate
of Lake Fuller and may recummend discontinuance or

continuance ‘nf pumping for a specified poriod under the seme or
different restrictions,

. Sin 'fély. . =~
<:ii5%;§>ﬁ{4;¢57<i#’-ﬂkaan

et
Richard Beringson 7ﬁ9

Serretary

RB/RK/Id

v

Vs
ii
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9, ‘L‘h Depaﬂment of
Water & Natural Resources

" Joo Foss Building

623 East Copito)
Plorre, South Dakota 67501 3181

Decenber 17, 1987

i w“
Richnrd Beringson. Secretary
8D’ Depnrtment of Game, Fish and Parks
Anderson Building
Pierre 8D 67601

Dear Mr.‘Beringson. , u

) I “ .
I am writing in reaponse to your, letter daﬂad December 8, 1987
relativeito Water Right No, 2510-3 held by Kenneth Darland and
Son on the use of Fuller Lake. Water Right N¢. 2510-3 has the
following qunlificution.

"Ua» of wnter under this(Permit ‘as: it involves Fuller 5
Dam 'is contingent ‘npon concurrence of the Department of
Gume, Fish and Parks as to such use,"
’W b kL w‘}”“‘ i ‘
I do not«know if Kenneth Darland and So; have agreed to the .
restrictions listed in! your letter or not.. I wWould assume there’
is agreement ‘since theue restrictions are identical to those that
hnve been in effect for the lnnt tcn years.
e 9 L:

: 0 ERNRE A i i "
I belleve the best wayﬁ b handle this would bedto list the

restr1ct1ons in an’ agreement .that would be; s1yned by both the (w

Department -of Game, | Fish and Parks and Kenneth”Darland and Son.z‘
A copy of this: agrnement ‘could then be Tiled in the water right
file. A signed agrecment would show that bolh parfxes have
acceptiied the restricilons . :

IJ'(

R, e § .
Very trulyryours,
[y (R ‘,1“\ !“)v'

JOHN HATCHfVChief Engineer
Water Rights Division
6056 773--3362
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vl ) “""“’ ot RAS/O-D
South Dakota ‘ Division ofW,»,»l}i?_f
’ Department Of ' Slgurd Anderson Bulldmg
: . 445 E2st Lnﬁrm
; A
G__ame’ FISh and Parks Plerre, South DaKéta 7501 3185
(605) 773-3381

October 30, 1987 S

’jj;v{“m"‘ . Syt L / ) ’
Kenneth Dgrland & Son /, o '
HCR 37," #100
ierre, SD 57501 . ‘ ‘
[ A LY .u,:;,M‘ ;3 .

" Daar Sirs:

[

Rl R B R TR
The wate# use'agreement attached to water 1icense No, 2519~3
for use; of water. from Fuller Dam, Sully County, . is past due
for renewal,qﬂThe fact that’ the agreement is past due is not
overly critical,:consxdering yéur past record of wateyr use,
but 'if you desire to:continue using water from the dam, the
agreement should be renewed. R ‘ RN

s i g Jp;s Fp it )J‘»‘W,ﬁ{i" ISR oo el ,},g'f wi\" ikh
Attached isfa,copy ofithe,1976 letter contalnlng th .
pertinentirestrlctions ‘regarding. your use:of . water ‘from the
dam,ﬂ,Tne}Department of: Game, ; :Fish' and‘Parksdls willing to
recommena:’ renewal of fthe.water use agreement with 'the 'same
restrictlons as outlined“in the attached letter! unless you
see a’ need for any changes.h°The renewal ‘Wwould be for - \
another ten. years subject to’'the same restrictions as'the

- -origindl agreement and would be considered by the Game, Fish
and Parks COmmlseion in December.

siiiars

Pleasernotlfy me if thls proposal is acceptable to ynu and
your current method of operation.

A 4

4

lf you have any, questions please contact me at 605 773'5511"“wwﬂ~§ "
5% .
o I . Vet

sineerely,

Ron Koth ‘ ‘
Water Permrts COocd~nator
h f}'g

RK/;d. . ! ) | o

iy AN ' : c '

h
. o 1
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* = ol 00 omemt

South Dakota 1

| Department of
Game, Fish and Parks

't

Dpcember .16, 1987

§ oo,
.-,Yf l;4

Kenneth Darland & Son
HCR 37, #100
Pierre, SD 57501

Wl e/J 2]
Dlvlslon of Wlldllfe
S!gurd Anderson Building

i 4uuiEastChpRol ‘
Pierre. South Dakomra 57501 3185
(605) 773-32381

¢ i

ll. e FEIEEAY
A G ﬁ “r}lm Sl f"' ’b' i‘mi'ui‘?‘ 9
The SouthiDakota Game Fish and Parks Commission approved
A the Yshewaliof the water use’ agreement attdched to water
i .1license2510~-3%for; Fuller!Dam, Sully 'County,;at the i,
‘( .° December.: :10,41987 commission meeting.ﬂ The.renewal is!
)

effective;for ten years and ! is: ‘unchanged fromvthehprevious
-agreement made in 19767, Attached 'is a copy of the letter

. sent to Mr. John'Hatch, Chief Engineer, Division of Water

it
7

\Rights,’advising himvof the renewed water use agreement

'; If you have any questlons p‘ease contact me '‘at 773- 551-.

Ron Koth .
. -Water Permit's Coordinator

 RK/1d

R

enc.
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Taeay

Water & Natural Resources

Jou Foss Bullding
523 East Capltol
Plerre, South Dakota 57501-3181

May 4, 1988

Roy Schﬁelihg
PO Rox 726 .
Watertown 8D 57201

Dear Mr., Schmeling:

RO A\ TE W 04550 0 A

L8N\ Department of

No., 2510-3

ce ofuTransfer:

Enelosed'is o copy'of a partially completed

for use in filing an ownership change on Wat

During our telephone conver
you were in the process of
Kenneth Darland,

RIéhéE complete . the form b
public, Uponxcompletion,

er Right' No. 2610-3.
you indicated
y owned by

sation of May 3, 1988,
buying the land férmerl

AR e
y signing in the presence

return the form to our office with'a

filing fee of $2.50. The water

Your name,

Chaal A~;‘L“i"-‘-

vright can then betransferred to

South Dukota Water Law, 46-5-30.3 r
grant, lease, conveyance or other
Water Right to appropriate wate)

within ninety days.,

L Vi
iy

PR TR AN it
R N LR

tice of any an
transfer of a Water Permit or
to be filed with this office.

equires No

ter, Licen

Alsp?éhcldséd?iéwa'qppy’qfithe‘wgtéf‘Hgfmitié
2610-3," As we discussedf“tbc wa
qualification,concerning thé! us

ater right contains 'a

e.of water as itipertains

Fuller Dam. 'The agreement on Fuller Dam
Game, Fish and Parks“and the land{owner'
Department as to what your reﬁponsibility

Dam,

is between the Dept, of
wYou should contact the
is concerning Fuller

Please contact usJ/if;you have any quest
. i n

Sinéérely,'

A ",n:; “i e ‘,
< %c/ﬂzszy-

GENNY MCMATH L
Natural Resource Analyst
605 773-3352 '

X

enclosures "




Ahlﬂi na» LAN Department of

Vst

Water & Natural Resources

doe Foes Building
623 East Cajiitol
Plarre, South Dakota 657601-3181

i
i

August 3, 1988

Roy Schmeling
PO Box 725 1
Wat rtown, SD 57201

Dcnr Mr. Schmeling:
: R

Second Notiée
tiater Right No. 256510-3

*

On:May 4,.1988, notice was sent to you concerning the trunsfcr of
Water Right No. 1610-3 in the name of Kenneth Darland & Sons.
To date, we hnvu not heard from you on this matter.'

1t A
g‘ of T !

A transfer form was prev1ously sent to you,’encloved is an-

addit1onn1 ‘form. Please sign,

have' notarized and return the'form

‘whis office with the required filing fLB of '$2,50, . The water
r1ght can.then be transferred to your: name, ,; If you are not.the
pr&sent owner of the land covered under this‘water right, please

notxfy this office.

It is very: 1mpurtanf ‘that ownership records

be'kept current. South Dakota Water, Law 46-5-30.3 requires

Notvce of any sale,

conveyance or other transfer of

a Water Permit or Water Right to appropriate water to be filed

with this office within ninety days.

If you h&V° any quest1ons,

o
R L “tn l
Very truly ‘yours,

S
A

enclosure

ATEPEITVEY

(14

| moﬂn Hatch, ‘Chief Englnéer
ater nghts Division
Phone: (605) 773-3352

please contact us.




1000364

] SENDER. Comp!ele llom..

1,2,
ln uw "HETURN 10° space
Oﬂ I'WL‘YSO. . .

(CONSULT POSTMASTEH FOﬂ FEES)

1, Thc following service Is requcsted (cbcck one),
(8 Show 1o whom anid date delivered ... —
(M "how to whom. date, and address of dclwcty.. —

sernreene

Tvm GRIHLYIS ONY qunsm ‘uzim.sm;afm NunIH
- ~

2.[] RESTRICTED DELIVERY —f
(TRe restrkcred dvlmry/n s charged in odditba to

lhc nmnl m‘tlpl/u’. )

5 mm. s

4. TYPE OF sanvnce:
ll:Elneonsmm Xl:lmsmma :
CERTFED %} cHD
?Umnm D ﬁ“

)[ ‘

\50"5"720/*’:'; M
P‘/O%?% ‘@7

ARTICLE WuuBeR

' [ i“j, PY AR

- {Always obwn ﬂgmhn ol

addregree O agent)

kff)ﬁ

%

l have received the article describe

bove. - .
Authorized 2gent

ATE OF DEUVH\Y

41988

) POSTMARK

’ .u ]
-_o'oo&gAbonrss (Ol q/nv\.mn!)

7. UNASCE TO DELIVER BECAUSE:

1. EWPLO(EE'S
INTIALS




N&/0- 3

(‘,"*,‘ -
Myr, John Hatch, Chlef “nplinaer
Water Rights Division
Water % Latural Resources [ant,

SRR )
Lo \J'\\'( q\g‘.‘ .6?

Joe PFoss Bldg , $r, X
523 Fast Capitol o \WW
Plerre, South Dakohn 57501-3181 /o

Subject?: Water Right Ko, 25103 ,
Dear lir, Hatch: ’ 5

Pleasa axcuse the delay in nnqwarinp your tetter dated
August 3, 1988 tn rerards to the above Junjent

The snle trunqnction is still be held LO by the

bankrupcy proceedines on this oroject,
i

As soon ns things move forwurd and fhé final papers
are signed, I will notify you nnd mqkw ‘this transfer,
Thank you vary much for your help
Ve truly‘yourq K
}A’Aua '

17%chmelina S
P .0, Box 725 .
Yatertown, South Dakota

aenclosure



: File No., 2610-3
. : Wnter Rights Diviaion -DWNR
'ﬁ__‘ Conversntion or File Documentation

NAML 01- I’ER.‘»ON OR I‘ILE. hﬂnnﬂ.h_.llm_LnnJ./_w.mmuZ_Mhnmn

‘:

ADDRES&:’ COUNTY:thlx - ,
SR T

s i,
DATLSh&ni&mb&:.&ﬂ;.lﬂﬁQ TBLEPHONE:Dnnlonli.lﬁﬁ_ﬁﬂll
. : lghnﬁﬂnl_ﬁlz_ﬂﬁl_ﬁdﬂl

RE: MUMQLBM_ZSJJLM.BMLML
1~Z§1QA_&_nnﬂ_&“iQB_i

o ”v:

COMMFNTS: . :
AR AR e s ol
Prioriio reiasuing&the*Wnter Lic nseito eflcot sepq ate . ownership, 1
oontacted Mr. Darland toy rind out ir? he was?stillairrigatingwthe land
heiroinined ownership of“and irrso,ﬁif heiatill; iuged“the: cgame;s o
diviraion point apecified#in Water: License No,’ 2510 3.<0Ho stated that
he* nuslstill irrigating“und WOuld be usingtthe same pointéof 2] e b
diversion.gﬂno further: indicatedithat? 'the, only" irrigntedwacreage he“ ‘
ne ‘nerahip4ofﬁwashthe NE'’ 1/4 Section 12, T115N, RBGW“ 40 B ji
‘ H.out ‘tohim_ that the Nw': 1/4:Section’ 6,*T115N, RTOW. Was no' ,L
Johnson’ and ‘'I.:had ‘agsumad’

included on the transfer form signed by Mr.

{18
‘Mr.:Darland still owned  this piecc of land, He stated it should ha'“'
been‘included on the form,‘he does not:own it.

. A e ' “: i ) (;e
o ! (SN i€¥3 U : ‘ 1ﬁ:s
I,contaoted Mr.; nito. inquire if the desoliption;leff off

‘of.ithestransfer form (W14 Seation’8, T115N, RTOW) should.be ..
‘incliided

to'iﬁ”gform.- He also’: indicated he would ‘be using the same dxver

p 8 the originnl license.

sion’

cmmmmum*“\ , | , , o
, : ;’,u, < i i % : i i ol
Divxde and re

6' ";A\'

v N 4 v o
wNo.t2510A-3 Kenneth Darland, 128.6 acres(in the NE 1/4 Sec 12, !

T115N, RBOW with a diversion r

ate of 1.83 ofs, priority date of
January 6, 1976 . »

‘1‘

o
hid o :,‘u".” e '”: rlLM., ¥ N Freh

No. 25108 3 Wynin C Johnson, the remaining 499 9 acres described 10&

‘in No.” 2510 3 with'a diversxon rate'of 7.14 cfs, pPlOPlty dates
. of Jnnuary 6, 1976 and August 2, 1974.

\'4 Gl "' .

W
- He - infioated hefdid own’ this portion and it could: be’added”
b : : . ‘ ['\S .

1usue Water Licensr No.:2510 -3 as follons. Lo i

/<ZJM¢ e " Coo s

Genny McMath ./ . ‘ ‘ oo
Natural Resources Ana]1st

RN !
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