Yorm t—Application for Permit to Appropriste Watexr—Original fagw q-\]
( GET 21 1968

wllo34-3

7

Water Divislun No.-s3 JA rMES eufg District \4‘—--—4-——4-—/3.-

{Blanks to be Filled by the Engineer for the W. R. C))

T WESTED Rawnr
APPLICATION FORYPERMIT

To Appropriate Water within the State of South Dakota

INOTFE—1raw a line thzough items not applicable.)

1. Name of applicant cccecoeaee South Dakora.Depirtmend. oL Gine, Fisb aod. Packs

Postoffice address «eeeeeeccesee Dicrpe—mameen-n , County ... Jughes ................ , StateSouth_ Dakota

................

I. 1f a roiporation

.....................................................................................

{a) Mame of same

(b) Date and place of INCOTPOTAUON et oo oo ee o ccm e ecmccmcccmmcncee

(¢c) Amount of capital StoCK muerccmccmcccrmccccicaeeen N e e e EceeeceesmeAm e~ e maae——m . —-——————

(d) Amount pald IN o cmem e ce e e e

(e) Names and addresses of QIreCtors .o cc oo e e e aeeee

11. Method of accomplishi.g the work and financial resources of the applicant:

(a) Meothod of accompilshing work (Whether by contract, amployment of others, or by direct labor)

{(b) Cashonhand, $cacmcaraaaaa (¢) Treasury stock, $ecocencomccnen
(d) Bonds to be issued, $evecvccnaaaan {e) Other vesources, $___._______.__
2. Name of diversion work ce.aeeo-.. COTTONWOOD JAKE - _Spink Caunty. e rcmmeccrcreenirens

As required to fill lake to outlet level - apprhximately 4350

3. Amount of water claimed ....@cxe. feat_Rer..yeiubic feet per second

4. Sourcy of water supply Local drainaze and Medicine creek

................................................................................

STATE \/ATER RESOURCES CO
MERI SCUTH SAKOTA

LXL

5. Lccatlon of point of diversion _-_-.S.Q,].t..Q.TZE_U_‘S_N_EWE_%_ 5-115:65_into Turtle Creek. Lake Redfield

..................................................

and James River

6 Annual period or perfods during which “.ater is to be used ...CORCINUANELY ot neaeeee

7. To be used for:

1. )rrigation or domestic use: Giavity, overhead sprinkling or combination system?

..................

(a) Number of acres 1o te !rrigated eocomomcacaaaooae acres,

(b) Legal subdivisions %o be Irrigated oo o i e ieee i oe

(NOTE~~A ilst of lands to be Irrigated, giving cach subdivision and sraction with acreage thereo?, snould be written here, or may be
appenced as a part of this application, Same mu.t glso be shown on wccompanying map.)

(c) Statement as to domestic use (giving location, ete.) ... Ta.the. ardinary high.witer.mavk.

..................................

11. Stockwatering, mining, mllling, power, fish culture, fire protection and public recreation:

{a) Natute Of US® cceeecomaan. Publicoarrcreatdonal ilb8es e e cccccacciioimac emmiammeaee
Naine aty of the above uses claimed
(b Amount of power to! 2 generated coveeeimacaneiceaanens horse power.
Amount claimed for ergine co0lUNE co. ccen.  ceccccececcccemcsniaccncarcaneeanaarnonnn —emim e e
() T.ocadon of Plant ce e ceeiacceitceiicemmnemememeccccecmccccacemacaatn s m et e
(d) Method of developing POWETr ..o .. ciececcec.. cccmmecesccmesacancacncacneecsansaacatean nncne

(e) Point where woater will be returncd o LA cicimeacaiana..

vl



¢  Wlmaed cost of work:

(2) Head Gates, $....--. caeee (») Pumping plamt, 8. cocmeu-
(¢) Fluming, $-ccevamnec-- (d) Camalearth, $.coeouennn- RoCK, $ovecannennan
(e) Other SArUCIUTES —ocecumomnoee e reeveemmmammscsmmanan  FRp Tota), §.cacececaan

9. Dascription of diversion works:
I. Nature of works: ( Reservolr, dam, ditch, flume, pumplng plant, etc.)

11. Dimensions. of works.

(8) Dam: HelghtoooocOmemeneenss fout; length at bottom —-.---. L4 mile | teat; lemgth at top
.............. foet; thickness at bottom oo ocneeneood0ty; thickness at top S X/
feet; tlope at front water {808 - cccmeecnememmmmmeammeaen : glope At back {7Ce ocoociemomonennemomen
material uced in CONSLIUCHON «oceeoewe earthen, ol . coceaccemeomecmamemnormesammossomnmes

(b) Reservolr: Capacity =rhen filled % 51 SR acre feet. Surface a.sa st highvater
mlr'x.--}f*.s_? ............ acres. -

e | e A | e

(c)* Herad gate: ALTIT LT, VORRRRREREPS PP REL B Cn fee'; helght —eoocacmenocanemanocnann-- feet;
MBLETIA] —nnnmsooommomsmeeeemnmnemseemesesessmasSesoSSsssssSIIITosessoIISsTIIIIITEITITITC

(d) Canal: Total length cocemmmacemmmmeene- miles.

LOCATION DELOW DEPTYE ‘| BOTTOM | WDTHAT | GRAD.
HEADGATE | ‘wiptn | WATERLINE | PERME®
At comccemcememmmme= .7 1T D lul\ ............ feet!  ccemearme feet] cocameneam- feet
Al eccecmcrmmcemne Mlelocacricmco = feetlccmcrcanwman feetl.ccccmacnom= feet| ccmcennmmn- vaet
Al cemmemmmcmmme— Y (113 — feet] . cmaeaemnn- [T D LTS P — tret
Al ccvimmmmcmmmman " £17 ] PP S 2 foet|. comvocnna feot| cvocmeeeee feet| ..o oaec.. fe0
Al cocmemmmmceem——= Mile! ccecaeien (OO e e [ C71| PUEPUIEE feet| coumacann. - feet
Al ceecccccmmemeame MUe|ccmmiarrnmome feet| o emeraccae feetl ccencmanma feet|ooceoocens - {ntl
(Glve dur.ensions where reductions in size are made.) -
10. Time required for cempletion of work --Q}ITDP.LQJL.QQ..‘:-I\.O..Eyéﬁ‘i’.liCﬂb le
11. Time required for coinplete application of water to the proposed beneficlal use ---?.?‘??.l.?f'y’gm.

12. Cholce of newspaper for publication of rotice of intentlon to npproprl:ﬂc&"wm“"m“i"c not applicable

.................................................................................................................

U R, A, Hodgins o ieemmecoeaaimanees e . belng first duly sworn

on m'y oath depose and sav: That my relation to the gbove aescribed ur lertaking ls that of ownaer, that 1 have
send the above toregolng stateraent, exarmiined the map accompanying the sawme,
personal krowledge that the matters therein stated and shown are

VA

e, oy Of ..s/.,}.'f ..... Lo b aees 7Z;. 19.@.'.-2
N A , C G
&(ﬁl,}.’}i .-./.u-.(‘,.ﬂ.’!-:;‘:.{.v .7

Notary Public (or other quallfied officer)

P
Sube.ribed and sworn to before mie this ... ../..:.'.-

egach diveraled must have & headgate or messuring device.



Remarks Ly State Water Resources Commission:

N - - L]
............ NESTED . Blsa T COAAE R e mee oo
STATE OF SOUTH DAKOTA
83

County of -/:Z/Zél.l':{&.s ...................

Plerre, South Dakota, --p.f;Q.E_M.éf.g ..... /3. 18
’,

This is 10 certify that the foregoing application was racelved by the Commission at ---..?.'-39--_- o'clock

sr
--.]Q.-m. upon the el = dayof ceeeee- QG.ZQ;@.@Q .............. , 10.65

State WateroRé:nurces Conmﬁ(
by WM

Date of firsi recelpt of appiication cemceccmmeccccnmennnaccevonn-- Q:méf:z .....

Date of return to applicant for correction, amendments or changes required as followWs: -ooucmeccenconaen D {:
Date of receipt of corrected APPUCAUION maecmimmmmamccnsrcmemmmmmomemesosmeme e semsssoooosseneanenTs D £ I
Date from which applicant may claim right -_--.----------__----___-_-----!./_.q.‘.?'.’_.é.- ................. , e

Approvead ﬁfﬁ%ﬁ&?@:----&3"-,lfﬁ/q§ Recorded in Book ..__.f. Q .......... Page 247

This is to certify that we have examined the foregoing applicatlon for a permit 1o appropriate water of the
State of South Dakota, and we hereby grant t%.e same as stated hereln, subjeci, however, to the following limita-

tions and conditions: . o
ComPLETED
1ct. The equivalent of at least onefifth of the work above specified is L Y

e cemmem—amm————aa—e RS . S
ond. The whole of sald work 1s \emise completod OrmerelOiors .. oo e-eoooceecemarmnoameean s - T
ard. The limit of time for procf of beneficlal use of water appropriated in accordance herewith is
e LONMPLETER . K.
4th. The water appropriated shall be used for the purpose of ---[’?.‘.’ﬁé(.@-.-[g’fcggﬂ 7o

.................................................................................................................

sth. The prior right of & persons who, 3y compliance with the laws of tha State ¢f South Da%ota, have
acquired a right to the use of water must nut Le irjuriously affected by this appropriation.

6th. The amount of the appropriation hes>'n granted shall not exceed B3EDACRE _EEE ANVUA LY

cubiv—fost= vop-segond:. neither chall it exceed the capacity of the above described system of diversion works,
ror the least amount of water that experience may hercafter indicate s necessa:, f{or We—jalsction ol crops

JQ_MA\-nrritA of-tlia-bast hllﬁhﬂl\lh’}' and-susth Tyl u,q,.u.u;u‘;\nl nrst- he Hrrrited -t not=more-tTan—ones
. RTINS PRI T S add Pibimo—is sreoth-nerc—ei-land-io which wuterwh actually
. A%
USED FoR PUBLIC reEcRecHNnoO N
oy L J
and vencficlally sppadfon-trigation on or before -_-------S?.Q_E_.-_'_B.Q ..... , 1955: sald v-ater to he used
during the following deseribed annual period:
..................... e CONTANE RS L e -

Witniess my hand this ... 13_2.- day ot .QECEMBF@ ....... . 19--.".5

Srate Water Resovrces Commisslon

By: S ST o
Chief Eng!neer, Executive Officer
Certlficate of Construction issued ....... I. ).E‘.QE-M-G}.E:R. ..... J.??-., 19(?..8.’.



Yorin No, 20, 6 o
I’crm!t No. .-.}...1.‘.1 -3
Water l)l\'l«lon No. .:3..-.!\‘"‘8 RIY.’:‘R\ ater Digteley

Cerhhcate of Compleuon of Works

TO ALL WHOM 1" MAY CONCERN:
tha nnpartmrmt c'f umne, Fish and Parks

'This Is ﬁn Cortlfyy THOt et iireri e st e ciievesaar - sansmcsaomamcncroanccns soncanrmammnn [

of ....-.-....-..I.’.i.‘.’!:.r:'.é. ....................... , Coun: l\ of ..-.-...-I.‘.\.'.E‘h(”?.... vimmemneraee e vy mul State of

‘ South . D‘:‘}\Rtf;‘ ..--.."."..-..; ................ , the ll'(;l(ltx..e.&.’.t:}f}’crnnﬁ?]r\"t. -ul.f.‘:’.}.-; Issued upon ,\ppllcmmn

No. 1§§_l_l_—‘;y'§ bearlng date of prlomy OF eeiemancemaeand 1 9.3.6...‘--..; ......... » Guthorlzing the d;version ’:‘:(
4350 acro foot amaLly ot ihe waies o 10831 Arainage and Redicing Croek

County of ... SRR , Stte of Souuh Pakota, ot -2, 2Lt in tho

m:!; NEY, Set.tion 5 PLL5N, 165V

purposw, ha...- fully compllnd with me provisions of the lawe of the smte of South Dakota rolutlpg 'o pi oof of
. recogn. zed as
completion of the works of tllvmnlon set out and described in gald Permit; that saild works are Iaih?m&sntlsmcto:)

............................... rrno..

muoditiax for dlverllng and conveymg to the place of intended use 4350 acre fost an"“ally HEHK

nmcmo;ﬁcof water; and that the MOKZKANKRZER I KZIECR KM use of sald water are described as follows,

................................................

..................................................................................................................

- o o o Y T o > = o 8 o o e = B o e St e e 7 A e i = = e =
...................................................................................................................
.................................................................................................................

N v
e e e e e e e e e e e e e e e e e e P LRSS Yens—emosrsresss i
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.................................................................................................................. »
Tt el
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L O CH S --------------------."J emevue e m e mme s mm e
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13th’ " jecemher 8
Witness my hand thls oo el (lay Of ...... ’:..--n-_----.l ........ PO, A. D, 1800
! ] “\:‘,\
‘Y ' X - ,_.;?:}“M.‘,(. I N
v State Water HeaourCQS‘Lomml:slor L
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i STATE O S0UTII DAKOTA

I

WATER LICENSE Na,.. 143 .

ot

wiu-:m-:As. On the —ecee. .....?..':?.‘f‘.. ...... doy of.....0ckobex reemmenanonnaas Aopoe B
reeeeeeeeeee e Eh2, Departuent: off Guue, Flgh aua Pavks
Of camenene I., .1.‘.’.’5?.‘.’ .............................. (‘uumy (1] [ S l. l.l.l?.hcf? ............ and Seate of

o , Vegled nichL
Sovtt  Dokota, ... duly inade nppllcntlon (Nulﬁi‘l:ﬁ ) to us for afiermit to me -eee-1624e3

cuble feet pcr, ‘second of the waters m, loan m.uhm.Je..ﬁml J:todiging Creek. e
County of ---.S..!’..':.n.!f‘.--.' ....... , State of South Dakotn, fpr puhlic xecrnation v

...................................................

urpo:.es- ) nd ' I

\g gnmfs %n (HE e e 13kh Y O December A D. 19.88
Jes .
\ recogniz*n% ;
,l’crmlt No. -;Q3.‘§:‘:---- was Issued to sald nm)llcam-w for the cllvens!on of sald water, apid vt the’
completion of the works of diversion therein deserlhetb;mxzhmczﬁm ................................... sdreedye
U URORUOII 1 70 5 01 ST oY £ the application to heneficlal use of sald
waier Oltmkk‘meZb!Z‘{ ........................ HWEK K e mmmmemeeccmnn cve e e RHEKIKIER - -
and, o . o
wnvnms (I R 2 .l."?.':_.-- éay or------.--ﬂf’.‘:f".’.’.‘f ....................... Ao, 10,88
the holder-- of z:z\id permlt duly madﬂ proof pf n | comme\km of adequate w orks for the dl\'exslon of --_43.59-.@9.’: e
ﬁ?.@.‘-:_ﬁf’.'!.u.é.l.-l.y cp}Mg}dm\m of £a vntnrh, as evlucnced by our Certlﬁcaie No. ---_]:_6_3.4."_3_‘ ______
dated _--;.'\'."r.2‘?.‘.‘?_’_“.13?.1.‘--:.".:i--_.].?_{’ﬁ-..---?--_ éonﬁrmlng lhe complctlon of works of sufﬁclent capacity for
e ¥ eH 4350 acre feet annua
(llvczrtin'1v x{m. *'9\\'ﬂylng to the place of mlcn(led UL mrccccmaccan %zumzzmm% of water, with date of
S 9 ‘
prlorl‘\' of ’./ ..... 1‘:—-1-';3-3- ....................... [1+3 DN and,
“?'J«"', . Z(,- i (\ ' 5:)
: : A ‘ . I )
W nmmAs On the ...... dlet day of......October S L — A. D. 10,88
R <4350 acre feet annually
*'pronf was duly made of the applicatlon to beneﬁcml USE Of weeceeee 4 itz g of mld water;

to. be atored and used in’ ‘place for public recrcation

Ty

e i e
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e T s ot v s
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A

~n the Cohnty (1] S oo = wmmecemenemnan and State of South Dakota, or so much thercof as muy he .:'§
|

]

o A
» By .
. '!‘ ~ ;“
o *\ :
! ) . :,t,(” "w z\\ K ( ) l
‘ e ]
NOW, THLREFORE, By mc virtue of Hw muls thy veswed In us by tho laws of the & &t nw of &omh Dak om. f;(\"
_We hereby 3ranl"§i‘ﬁ'd COMIEM L0 e emnne t:’ 39..0.(“1)?1%‘.“09&9% 99}923--?}3!‘.-a.{‘.d,,Paﬂfﬂ......“»..‘} o ; _
‘ vaste riqht ](J .3 R
of -..x .R.i~9£?53 ........................... Cmaeses the lmldu.... and ownet.... of sald {crml\ No, ..-..’...‘}. BRI
. 1936 ‘ 4350 acrel’ feet o
nwnmrﬂmnumungnmn." ............... 30 . Ceeerann caree vemeenes .= 1y the use of .annually. ... , o
HHEARTRERHNAA of the waters of .-.-3-.°f‘.?.’...‘f.’i?."r!!’.".‘r‘.d..EE‘.‘.’..?'!E‘.‘.‘.‘?-P..’E"‘?!‘. ......... . 4,
spink WD ’
o : a point in the NEX NFk.

uccessrnv for the nurposes hexclnhelow munllnnul to Le diverted at

-------------------------------------------

and mmmmwm PR ... p..t.qr.e.d.-i.n.p.l.qgg .................... SO - iy
....... ;.".,...----.-.-.--.-----._....-_.---_-.......-.---_-.....-.,.-..-._--....---.,-._...---.,-_--....,....--_- C
. ‘ \
.....’--..- femvecccesremmmmaume remmeemmen emmmemescecsmmareenoo ..-...‘.;r.‘.-.----.' ............ P reememinee \ )
iﬂ“" A .'I. . i R i . { ',.‘I
for thie purpose... of .:-._ev}zl.%f::.fﬁ?.&f.?.'&i?ﬂ.: _nubject to dhy limitationo listed |
1nsLhe Pernit to Appropriate Water, and e ’ § i
---------:1------ ----------------- cesmmmecoccasmsamensanone B L vees L
subject, hbwever, ta ‘he lnws ot the Stnto o{ bouth Dakotn appllcable to- a ll('en e !or the uso or tho watus of the l 'g,‘-;
Stqgo, und subject, also to the loca’'or. communlty customs,’ rules and'regulations, which have heep or may -be o
adopted froin time to time by a m'xjorlly of the users from a common source of stipply, canal cr lnteral from [
which such wntcr may he taken, when sucl‘ rules and roguhtlons nave for theld object the economical vee of such ‘ i C
“water, :
WI’!‘NFS‘:, My hand and seal' of our off"ce ai Plerre, South Dakota, { - i
13th ; Decemb&r boo
thig Ccceimanremcmcmes day of “ ............................... A. D. Nineteen ‘ e
' ' RS
Hundred nnd _.--:’.!_:’Zgl.’--gf?.l}f i il -
3 e o
i ey
State Water Resources Commission |'x
By: oo ‘ HiE
R .W. GRIMES ok
Chief Englneer, Executive Officer ; S H
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FORIM NO. 24,

Water Diviclon NOwcoooociiccee cemicmcnaan Water District

Proof of Application of Water to Beneficial Use

PETITION OF HOLDER

Ques. 1. State your name, residence, occupation and postoffice address.

Ans. South Dakoce Mapartment of Game, Fish and_ Parks

................. Cattonvoad o fe.= Spink . CountY oot e

Ques. 2. If acting in Let:)f of a corporation. state its name, principal place of busruess (if a roreign corpora-

tion, give name and postoffits of statutory agen.,) yeur position with reference to same, and your authority for
appearing 1 its behalf.

Ques. 3. State date of posting and date of recorcu.y rotice of appropriation,

AL o e e e m—————— e = e B e S m el e SL eSS msm——eso oo

Ques. 4. State source of water supply and give exact locativn of point of diversicn.

Ques. 5. Describe yoir works of diversion giving length and helght of each dam and state amount of water
they are capable of conveying from point of diversion to place of use, and give name of canal or ditch or other
works by which water is conducted to such place of use, and date of completion of same,

Ques. 6. State for what purpose water is used and describe place of use. (If for irrigation, name each sul-

diviston ‘¢ which used, and number of acres in each cubdivision that have ACTUALLY been irriated with said
water.)

Ques. 7. If for other than lrrigation purpose, state how applied, umount of horse power gencrated, ete.

Ques. 0. If you are not the person or rcpresentative of the corporaticn to whom above mentioned perruit
wus orlgine™y Issued, ploase state how ownershlp was acquired by present hoi‘ler,

.............................................................................................................



Ques. 10. State when, how, in what amount and to whut extent, the water diverted under above mentioned
purmit has bern used.

ANS. eieicmemas Reen. inonse.ever.since. 19316 uhen fam wa s constiuchkeda .. Used by the..

---publie-for--the-ugee--speeified- ereept-for-that--anount-- lost-by-avipord tion-and -saapage

I hereby certify that the foregeing testimony was read to the above subseriber before its signing, that I believe
him *> be the person I}M?)resems bhimself to be, and that sald testimony ys'ubscrlbed and sworn to before
C)

me, at my office In ___,/:.:4;1{.2':'.’;2 .............. , County Of —-..

———— o o o0 o A B B o W P = e e =

e - e e e o ——— e o 0 e B e 8 = e B o O 08 B e

1, the undersigned, do hereby certify that I am a duly qualified elector residing in the immediate vicinity of
the diversion works designated in the foregoing testimony, that 1 have no interest in tiie works, water or luind
above deseribea, that 1 have read the foregoing testimony and that I know of my own persoral knewledge th-t the
matters therein stated are true.

e 0 o 20 20 o o P e o Sk e e S L T M e ——

PETITION OF HOLDER

Location NOwmceccaccmcaa

PROOT OF APPLICATION OF
WATER 70 BENEFICIAL USE

Amount of Water —ceeeeecceceme -=mm C . 8.

Place of Use
Date of recording _.
Reccived and filel

Saurce
County
Purpose

-



UNITED STATES DEPARTMENT OF AGRICULTURE
SOIL CONSERVATION 3ERVICE
P. 0. Box 1357, Huron, South Dakota £7350

Jenmary 15, 1975

Mr. Vern Batler

Searetary., Depurtment of Natural
Resources Dev:loprent

Office Building Yo, 2

Pierre, South Dikota 57501

Tear Mr. Butler:

The Spink County Conservation District has requested that we investigate
ways in which to stabilize or improve the level of Cottonwood Lake. One
of the alternatives is the diversion of Turtle Creek into the lake. The
lake has a normal su-~face area of about 1,700 acres; therefere we assume
a minimum diversion c¢i 3,400 to L,000 acre-feet would be needed to
stabilize Cottonwood [ke during the dry cycles.

In the James River Basin Study we estimated the average annual yield for
Turtle Creek to be 19.L acre-feet per square mile, or 18,582 acre-feet
for the 963-acre drainage area of Turtle Creek. However, the 80 percent
chance runoff is only 1,7u6 acre-feet. Therefore, the diversion of the
entire flow from the &0 percent chance runoff wonld raise the lake about
a foot and stop nearly all "low from Turtle Creek from entering the
James River. The 50 percent chance runoff is 6,933 acre-feet.

Before we devote many man-hours to this alternative we would like tc
imou if the Department of Matural Resonrces Development vwould grant a
water right for a diversion of tnis magnitude out of the Turtle Creek
Basin.
We thsnk you for any guidance and counsel ycu could give us on this proposal.
Sincerely,

A
s 7 /{}
V. W. Shally e
vtate Couservationist

RECFIVED
JANI TS O
| W\



January 27, 1975

Mr. V. W. Shally

State Conservationist
Soil conservation Service
P. O. Box 1357

wuron, South Dakota 57350

Dear Mr. Shally:

Reference is made to your letter of January L5, 1975, regard-
ing the possibility of obtaining a water right to divert guffi-
cient water from Turtle Creek to stabilize Cottonwool Lake during
dry cycles.

While no commitment can bz made hefore +he Water Richts Com-
mission makes a determination, after 1 public hearing, the follow-
inc are factors to be considered:

Existing water right ard domestic use would preclude
little, if any, diversions during the summer months.
Howevar, when Turtle Creaek has gubstantial flows,

such flows do rormally occur during the spring months.

There is a diversion system to direct Turtle Creek
flows into Iwin Lakes. This water right authorizes
the diversion of up to 4500 acxe feet of water an-
nually. The Department of Game, PFish, and Parky
reports chis system is being used.

The ¢ity of Redfield has a water right entitling
it to use up Lo 1568 acre feet annually tc main-
vain lake levels in ladfield Laks. All, or a

portion, of this water is used in Redfield Lake
each year.



Mr. V. W. Shally
January 27, 1975
Page 2

Thus, any water right issued would have to be for water that
would otherwise ovaerflow Radficld Lake spillway during the spring
aeason. Thus, the evaluation to b2 made is whether a divaersion

system opsrating under a water right containing the indicated quali-
fications would be economically practical.

Anothar consideration might be to divert water out of the Faulk-
ton Canal into Medicine Creek to tlow inco Cottonwood Lake. rhis
schem2 will d2pand upon completion of the first stage Oahe Unit.

Very truly yours,

Vern W. Butler
Secratary

VWB:yj)
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¥ 1)QHOUCTS Department of
Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakoty §7501-3181

September 21, 1988

Hichard Beringson. Secretary
bepartment of Game, Fish and Parks
And:rson Building

445 E Capitol

Pivrre sp 57501

Dear Mr, Beringson:

1 am writing to notify vou that pursuant to the Notice of Intent
to Validate Vested Water Right Claims dated June 20, 1988 (hat T
intend to OPPOse validation or all Department of Game, Fish and
Parks Vested Water Right Claims for lakes for the following
reasons:

1. Until the outlet elevation for each lake js surveyed and the
outlet elevation jis set by the wWater Management Board.

2. To allow the Vested Water Right Claim to be amended, if
necessary, ag follows:
a) Inzlude the outlet elevation;
b) T~ correct the amount of water claimed;
c) <0 add the qralification that a vested claim is sub ject

where necessary to installation of A concrete outlet
structur. to 8ssure retention of the outlet as the
established elevation; and

d) To add any amendments and qualifications necessary tg
clarify 3 Vested Right Claim.

Also, that I intend to OPpose validaticn of all Department of
Game, Fish ap Parks vested Water Right Cleims for demg to allow
the Vested Water Right Claim to be amended, if necessary, as

follows

1. To include the spillway elevation;

2. To correct the amount of water claimed; and

3. To add any amendments ynd qualifications necessary f{o

clarify a Vested Rignt Claim.




cach claim,

the
oard fop

Plense aAdvijige

‘NEineer
ater Rights Division
605 773-3352

cc: Ron Koih, Depar{ment of Gane, Fish

and Parks
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

April 7,2022

NOTICE OF HEARING
TO: Robert Roeber ~ Cofttonwood Lake Area Property Owners

309 East 6 Avenue (see attached list dated April 6, 2022)
Redfield SD 57469 ‘

Ann Mines Bailey, Assistant Attorney General
. 1302 East Highway 14, Suite 1
Pierre SD 57501-8501

David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

" FROM: Eric Gronlund, Chief Engineer  fpe. MM/ |

SD DANR, Water Rights Program

SUBJECT:  Notice of Hearing to Consider Chief Engineer’s Motionto Dismiss Petition

A petition has been filed by Robert Roeber pursuant to South Dakota Codified Law (SDCL) 43-17-28 and
Administrative Rules of South Dakota (ARSD) 74:02:01:51 requesting the Water Management Board to set an
Ordinary High Water Mark (OHWM) on Cottonwood Lake located approximately nine miles southwest of

'Redfield SD in Spink County. Inresponse to receipt of the petition, the Chief Engineer of the Departinent of

Agriculture and Natural Resources, Water Rights Program, has filed a motion to dismiss Mr. Roeber’s petition (see
enclosed “Chief Engineer’s Motion to Dismisg” dated March 29, 2022).

The Water Management Board will conduct a hearing to consider the Chief Engineer’s Motion to Dismiss Mr.
Roeber’s petition at 10:00 AM (Central Time), on Wednesday, May 4, 2022, at the Floyd Matthew Training
Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre SD. This hearing concerns only the motion to dismiss. If
the motion is not granted by the Board, a later hearing will be scheduled to consider establishing an OHWM in a
manner consistent with SDCL ch. 43-17. The time of hearing is an estimate and may be delayed due to prior items
on the agenda. Notice will be provided if there is a change in the time or date of the hearing. If you are an affected

party and want to participate remotely, connection information is available at
https://boardsandcommissions.sd.gov/Meetings.aspx‘?Board]D=1 06 or a livestream of the hearing is available at

https//www.sd.net.

The hearing is an adversary proceeding and any party has the right to be present at the hearing and may be
represented by legal counsel. These and other due process rights will be forfeited if they are not exermspd at the
hearing. Decisions of the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

Page 1 of 2



Enclosed is a copy Mr. Roeber’s petition and the Chief Engineer’s motion to dismiss the petition. State law directs -
the Chief Engineer to provide Water Management Board members with a copy of all pleadings including the above
iitems. The information being provided to you is also being sent to the Board members in advance of the hearing.
Notices, orders, and other pleadings filed in this matter are posted on DANR’s contested case page at
https://danr.sd.gov/public/ContestedCase.aspx.

Contact Ron Duvall at the above Chief Engineer’s address to request a copy of the petition or motion to dismiss.
Notice is given to individuals with disabilities that this hearing is being held in a physically accessible place.
Please notify the Department of Agriculture and Natural Resources at least 48 hours before the hearing if you have
a disability for which special arrangements must be made at the hearing. The telephone number for making
arrangements is (605) 773-3352., ‘

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 or if a property
right may be terminated, any party to the contested case may require the agency to use the Office of Hearing
Examiners by giving notice of the request to the agency no later than ten days after service of a notice of hearing
issued pursuant to SDCL 1-26-17.” This is a Notice of Hearing, service is being provided by direct mail to you,
and the applicable date to give notice to the Chief Engineer is April 18, 2022. However, since this particular
matter is a motion to dismiss and not a monetary controversy in excess of $2,500.00 or termination of a property
right, the Chief Engineer disputes the applicability of this provision and maintains that the hearing must be
conducted by the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will be held and
the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28; SDCL 43-17-24.1, 43-
17-28, 46-2-9; and Board Rule ARSD 74:02:01:51.

Questions regarding the hearing process may be directed to Ron Duvall, Water Rights Program at (605) 773-3352
or ron.duvall@state.sd.us.

Page 2 of 2




Cottonwood Lake Area Property Qwners

First name
Joshua
Jerrv 1 & James L Welker

NancyM

Karen M & Roberc
Susan

James R & Kristine L
Richard & Dawn

Joshua & Shannon

Jerry B & Janet

Jacauline | & Joeleen A Lahm

Laura C & Olson, Jacauline J & Lahm, Joeleen A
Derek & Brenda

Kvle & Sandra

Micheel & Dawn Roth
QOlivia

Brian

Ronald & & june M
Claude & Barbara

Mark L

Carol Ann Etal
pDelbertE & Janslle}
Lvle & Mardelle
Shon & Jessie

Brian & Virginla
George

Darln & Jessica
Edward & Cathy
Casey & Malinda
Kevin

Mark & Pameta
Carisa

Francis & Carol
Darvin L

John P

Landen

Randall & 5tephanie
Tvson

Sherry

Rex H & Sherry

Daryt & Connie
Richard

Cosey

Richard L/E

Dean & Holly

Holly

Rodnev A & Mary K
Gary & Jube

Mary
Kevin E & Sandra X

Ricky
Kelly & Amber

Karen Lee

RandallL & Vickee R

Ruben Jr & Carmen L
william & Brooke

Brizn W & Tvann R

Tim & Deborah M Dugan
RobertD

Mark & Terice

Gerald F & Sally L
Richard ™M & Judv ¥

PAGE 1of2

Last name

Schieffer

Olgmueler

Bvrum, Martha Grantor Tryst
Valentine

Stephenson

Musllenberg

Mattson

Qaldey

Stahl, Sharon L Living Trust
Johnson

E & S Family Trust

Eaton

Nalsan, Reta Rose L/E Nelson 4d Trust

Carla C Revocable Living Trust Agreem

%&de. George M Rev Liv Tr Agrmt & Schade, Carla C Rev
n

Radtke

Merkel

Raoberts

Masat, Judy Family Trust

Kit Cottonwood LLC

‘Wagner, fton Trust 2020 & Jovee Trust 2020

Cottonwood Ranch LLC

Betten

Fult

Wagpner

Ohm

Abeln

Pattersan, Norma LRevocable Trust

Vogt

Leinen

Fortin

Brown

Ford

Mccov, Willlam E Etal % Schwab, Ginny
Bain :

Rahm

Devoung

Frericks

Fev

Siebrecht

Edgar

Giblin

Essér

Dickhaut
Blackburn
Schade
Weldner
Muhsbaumer
Binger

Binger

Lake Townshin
Roos -

Dorsev

Stoner

Bottum

Bottum

Botturn

Wasmner

Wagner

Cleas %Kellogg, Xevin & Sandra
Kellorg

Schnitzer, Nancy Rev Liv Tr

Averv

Siebrecht

Spink Courtty

Buhl

Jones, Wiimae [ Etal

Christman Family Lake Cottage Trust
Christman, Mehin Etal, %Alaca Christman
KitCottonwood LLC

Anderson

Ria Farms LLC

Lapp

Jones

Jones

Baxter

lsaacson

S & 5 Cottonwood LLC

Ketethut

Nuhsbaumer

Wagner

Acidres
1000 Cottonwaod Lane

1001 Thompson Beach Road

1006 Cottonwood Lane
1012 lake Drive

1016 E Third Street
1015W Second Street
101750 Hwy 26

1017 fhompsen Beach Road

104150 Hwy 26
1042 Cottonwoed Lane

10426 E Cedar Waxwing Court

107550 Hwy 26
1110 N Harth Avenue Apt 5
1124'W Shxth Street
1124 W Sixth Street
1125 Whispering Pines
1125 Whispering Fines
11766 364th Avenue
11868 Grouse Street NW
120 £ 13th Avenue
120 Orion Asenue
1220 takwood Lane
12244 Greer Avenue NW
125750 Hwy 26
130550 Hwy 26
135540 Hwy 26

1369 5D Hwy 26

1373 5D Hwy 26
138150 Hwy 26
138350 Hwy 26

1416 EThird Street
1425 EFirst Street
1447 5D Hwy 26

1505 N ParkView Place
1519 NHarrison

1604 Carringion Avenue
16693 404th Avenue
16711396th Avenue
16835395th Avenue
16911Us Hwy 281
17168388th Averme
17314363th Avenue
173963 74th Avenue
17409392rd Avenue
17417 Railroad Street
175 izkeview Terrace
176513 F L5t Averue
17738384th Avenue
17781370th Averue
1784331 Hh Avenue
1784337 7th Avenue
1784317 7th Avenue
18272US Hwy 281
1866 Sansa Drive
18704 385th Street
187553 75th Avenue
1877137 3rd Avenue
18771373rd Avenue
1897050 Huy 45
1932150 Hwy 45
10620 366th Ave
19620 366th Averue
2005 Witdridge Drive
203 W Fifth Street
206 E 13th Avenue
210 E Seventh Aenue
211 Netom Drive

212 N roadway

22005 Berrywood (ane
236 N Janda Ave
2400Carriage Court
2921 Oxford Court
2921 nford Court
AN Meadow Drive
303 W Eighth Avenue
303 WFirst Avenuve
3040 Park Lane

305 ESecond Street
36413 183rd Streat
36661 198th Street
37351178th Street
373B0184th Strest

April 7, 2022

Oty statn 2p

Redfield SD 57468
Redfield 5D 57469-7022
Redfleld SD 57468
Redfleld SD 57469-7019
Redfield SO 57469-1135
Redfield SD 57469-1510
Redfleld SO 57469- 7025
Redfield SD 57469-7022
Redfield 50 57469-7025
Redfield 5D 57469-7027
Sun Lakes AZ 85248-7738
Redfield 5D 57469
Madison SD 57042-1072
Redfield 5D 57469-2032
Redfield SD 57469-2032
Billings MT 55101-7134
Bilfings MT 55101-7134
Leola SO 57456-7203

Coon Rapids MN 55448-1550

Redfield 50 52469-1645
Plerre 5D 57501-5665
Aberdeen 5D 57401-4084
Maple Lake IMN 55358-2204.
Redfield SD 57469-7008
Redfleld 5D 57469-7013
Redfield 50 57469-7013
Padfield 5D 57469-7013
Redfield SD 57465-7007
Redfield 5D 57469-7013
Redfield 5D 57469-7013
Redfield SD 57469-1903
Redfeld 50 572469-1919
Redfeld 50 57469-7016
Milter 5D 57362-1802
Aberdeen SD 57401-1543
Gillatte WY 82718-7652
Doland S0 57436-6305
Franifart 50 57440-6206
Frankfort 5D 57440-6203
Ashton $D 57424-6101
Redfield S0 57469-6612
Rockham SD 57470-5312
Redfieid SD 57469-6526
Redfield 5D 57455-5721
Redfield 50 574696601
Yankton SP 57078-6752
Zell SO 574639-5306
Redfield S 57469-7107
Zell $D 57469-5304
Redfield S0 57469-7005
Redfilald S0 57469-7005
Redfield 50 57468-7005
Tulare SD 57476-7100

Mechanicsburg PA 17055-7535

Tulare SD 57476-7605
Tulsre S0 57476-7506
Tulare 5D 57476-6105
Tulare SD 57476-6105
Miller 5D 57362-6007
Mitler SO 57362-6011

Salnt Lewrence $0 57373-6511

St Lawrence 5D 57373-6511
Tallahassee FL 32303-7337
Redfield 50 57469-1021
Redfield 5D 57469-1647
Redfield SD 57469-1299
Plare 5D 575014806
Miller 5D 57362-1434
Bloomington IL 61704-2449
Tabor S0 57063-2011
Sioux Falls SD 57108-5203
Pierre SD 57501

Pierre 50 57501-5638
Redfield SD 57469-14056
Miller 5D 57362-1656
Miller SD 57362-1306
Redfield SD 57469-1448
Redheld SD 574609-1323
Rockham 5D 57470-5701
St Lawrence SD 57373-6109
Redfield 5D 57465-5314
Tutere SD 57476-5702



Cottonwood Lake Area Property Owners

Firstvame
JudvK

Cassie & Tatum Zens

Peri & Joyce

Judvth )
Linda
Brett & Robin K

Kevin & Kimberty
Madelyn & Lvle
Resue

Lerov

TR&AMVA
Virgil Alen
Susan L

Kent & Lori & Joe! & Susan
Donna D

Brett D & Jessica A
Gordon W

Lance & Kert

Charles R

Cralg P & Pamela ) Oesirae, Derick, & Dexter
William

Thomas

Mark, Allen & Mary Kave
Michaet

Kevin & Lindsay

Michael & Beverly

Michael, Marty And Colin

Raymond Lee & Srandon Dale
Bruce

Patrick & Julie

Jeremiah Wiiliam & Sara Jean

Scott & Shel

Kenneth & Carinna

CH

GarvE

Shane & Kristy Evans, Shawn & Toni

Chrls P & Rhonda RfT
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Last name

Wagrner

L Schultz LLC

Schulte. Weade B Trust

:poel, Roger L & Barbara E Living Trt Agreemt
inger

Martow

Leroy & Vriginla Living Rev Trust
Brandner-Woehl

Tomsha

Jens

Osborn Famiy Revocable Lwing Trust
Frankenstein, Ronald & Anita Trustees
Bindenagel, Arden & Deanna Lving Trust
Blackwell

Haring

Ruds

Cleberx

Kvv 2020 Trust

Vermeulen

Whetsel

8lnger

5D Game & Fish Deot Habt Sec
Momorrow, Thothas R Revacable Trust
Grode

Thomas

Spencer

Muellenberg

Schade

Groft

Van Zee

Esser

Gallup

Holm

Eaton

Haider

Rogers

Rogers, Michael & Beverly Revocable Trust
Sehurch, Kevin & Maxine Living Revocable Trus
Phistar

Siealing, Robbi Rev Living Trust

Whitley

Johnson

Jungwirth

Kimlicka

Muellenberg, Mark & Sheila Living Trust
Muelienbersg, Sheita Survivor's Trust & Mark &
Bau, Delores Trustee

Domke

Rude, Arlen W Decedent's Trust

Gross, Mark Remainder interest Trust
Fehiman

Wendt % Moore, Gary

Moore

Wright:

Gf)rdon, Larry & Beverly Family Tust
Nielsen

Agdress

37380 184th Street
37524 187th Street
37524 1871th Street
37640 178th Street
37048 181st Street

3455 10th Ave'W
38457 USHwy 212
38546 175th Street
38631 180th Street
38663 182nd Street
38916 171st. Street
39188 180th Street
39586 176th Street
4DpVista Drive
4095unrise O

421F FirstStreet
440W Rushmare
4547 Crestview Drive
4903 Monanna Street
509 E Shrth Street
51055 Arden

513 E Capito] Avenue
5950 84th Lane

G0Z N Grand Aveniue
610E Second Street
B11 Kathrm Avenue
621 E Seventh Avenue
650W 12th Avenue
714W First Street
718 E Second Avenue
721 Shith Street
721E Third Strest
7501 E Palomino Road
7E735 Bay Drrive
770Section Line Road
BO3W Fifth Street
BG3W Fifth Street
809 Wedrewvood W
8367 N Rude Street
8519\ Brvaren Court
Q10 F First Street

925 E Eighth Avenue
927 ESecond Street
931ESecond Street
998 Lotionwod Lane
958 Cottonwod Lane
POBox 144

PQBox 17

PO Box 190

PO Bowe 203

PO 234

PO Box 24

PO Box 24

PO Box 262

pBEN

April 7, 2022
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Tulare 5D 57476-5702
Tulere SD 57476-7508
Tulare 50 57476-7508
Redfield SD 57469-7006
Tulare 5D 57476-7012

Redfieki 50 57469

Redfeld 5D 57465-6630
Redfield 50 57469
Tulare SO 57476-7108
Tulere SO 57476-7113
Redfield SD 57469-6711
Redfield SD 574697222
Frankfort 5D 57440-6709
Miler 50 57352-1810
Garretson SD 57030-2093

. Redfleld SD 57469-1215
Spearfish SD 57783-1322
Huron SD 57350-6559
Fapid City 5D 57703-8021
Miller SO 57352-1124
Sioux Falls 5D 57108-5150
Pienre 5D 57501-318
Loretto MN §5357-8742
Pierre 5D 57501-1722
Redfield 50 57465-1228
Rapid City S0 57701
Redfield SD 57469-1346
Redfleld SD 57469-1615
Redfield 5D 57459-1108
Milier 50 57352-1108
Redfield S0 57469
Redfield 5D 57462-1204
Sloux Falls 50 57110-625
Bleomington MN 55438~
Wolsey SD 57384-6801
Redfield SD 57469-201%
Redfield 5D 57469-2015
Beresford SO 57004-2028
Hayden D 83835-8257
Sioux Falls 5D 57107-8512
Redfeld SD 57469-1102
Redbeld SD 574691821
Redfield 5D 57469-1130
Redfeld SD 57469-1131
Redfeld SD 57469-7000
Redfield SD 57469-7000
Trueman MN 56088-0144
Redfield 5D 57465-0017
Redfield SD 57455-0190

* Tulare S0 574760203
Ashton 5D 57424-0234
Redfietd SD 57469-0024
Redfield SD 57469-0024
Ashton SD 57424-0282

LT T s




CERTIFICATION

The undersigned hereby certifies under the penalty of perjury that atrue and correct copy of a Notice of

Hearing dated April 7, 2022, concerning a petition to set an OHWM on Cottonwood Lake in Spink

County filed by Robert Roeber (petition also enclosed) and the Chief Engineer’s motion to dismiss the

petition dated March 29, 2022, was served upon the following by enclosing the same in envelopes with

ﬁrst.;.:l;s; é)zo;tage prepaid and affixed thereto, and depositing said envelopes in the United States mail on
pril 7, :

Robert Roeber Cottonwood Lake Area Property Owners
309 East 6" Avenue (see attached list dated April 7, 2022)
Redfield SD 57469

Above also Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

David McVey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

DMJCMJM

Vickie Maberry
Water Rights Program, DANR
STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this 2’ : ' day of April, 2022.

Karen Schlaak
Notary Public
My Commission expires April 1, 2025

« KAREN SCHLAAK %,
'\'E NOTARY PUBLIC
i% State of South Dakota N

L i S




STATE OF SOUTH DAKOTA rRrCFIVED

e A e i RFI‘GA‘:JTS
gl PROGI
OFFICE OF ATTORNEY GENERAL
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Ph 605) 773-3215 ;
JASON R, RAVNSBORG ARG CHARLES D. McGUIGAN
ATTORNEY GENERAL . TTY (505) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL

http:/atg.sd.gov/

March 29, 2022

Timothy Bjork, Chairman

DANR - Water Management Board
Joe Foss Building

523 East Capitol Avenue

Pierre, SD 57501

Re: In the Matter of the Roeber Petition for Determination of Ordinary High
Water Mark of Cottonwood Lake in Spink County

Dear Chairman Bjork:

Enclosed please find a copy of the Chief Engineer’s Motion to Dismiss and
Certificate of Service in the above-entitled matter.

Respectfully,

Ann F. Mines Bailey Z '
Assistant Attorney General

AFM/mn

Enclosures

By hand-delivery

cc w/encs: Robert Roeber (by U.S. mail)
Ron Duvall (by hand-delivery)
David McVey (by hand-delivery)



RECEIVED
MAR 2 9 2022

STATE OF SOUTH DAKOTA TER RIGHTS
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES “aoorAM

WATER MANAGEMENT BOARD

IN THE MATTER OF THE ROEBER

_ )
PETITION FOR DETERMINATION OF ) CHIEF ENGINEER'S
ORDINARY HIGH WATER MARK OF ) MOTION
COTTONWOOD LAKE IN SPINK ) TO DISMISS
COUNTY ) |

Pending before the Board is a petition by Mr. Robert Roeber! requesting
the Board to set an ordinary high water mark (OHWM} on Cottonwood Lake in
Spink County. -

South Dakota Codified Law, section 43-17-21 provides as follows:

The Water Management Board shall establish, pursuant to

§ 43-17-28 and in accordance with the contested case provisions of
chapter 1-26, the ordinary high water mark and install
benchmarks and may establish the ordinary low water mark on
public lakes which are used for public purposes including, but not
limnited to beating, fishing, swimming, hunting, skating, picnicking,
and similar recreational pursuits. The board may rescind and
redetermine the ordinary high water mark and ordinary low water
mark, in accordance with the contested case provisions of chapter
1-26, should significant natural changes occur in these levels as
determined by the board.

The term “public lake” is not defined in statute or rule. However, upon
reviewing the statutory scheme and pertinent caselaw, it becomes clear that
the term “public lakes” is referring to meandered bodies of water. This is

logical given that the purpose of setting an OHWM is to determine the rights of

1 Mr. Roeber is an owner of land riparian to Cottonwood Lake in Spink County.



riparian landowners. See SD Wildlife Federation v. Water Management Bd., 382
N.W.2d 26, 30 (S.D. 1986}.

A meandered body of water is one which was given meander lines during
the United States government’s survey of lands in the 1800s. When a body of
water was determined to meet certain qualifications, it was meandered on the
survey and title of the bed of the water body was given to the State upon grant
of statehood and admission into the union. In contrast, a nonmeandered body
of water is one that did not meet the requirements to be meandered at the time
of survey. As a result, the title of the beds of those nonmeandered bodies of
water were available for publlicr settlement. See Parks v. Cooper, 676 N.W.2d
823, 825, 831 (8.D. 2004).

In South Dakota Wildlife Federation v. Water Management Bd., 382
N.W.2d 26, 30 (S.D. 1986), the South Dakota Supreme Court, after making
reference to SDCL 8§ 43-17-20 through 43-17-26, 2 stated,

The adjacent, riparian or upland owner takes to the edge

_of public lakes at the ordinary low water mark. See SDCL
43-17-2; Anderson v. Ray, 37 S.D. 17, 24, 156 N.W. 591, 593
(1916); Flisrand v. Madson, 35 S.D. 457, 470, 152 N.W. 796, 801
(1915). The riparian owner’s title, however, is absolute only to the
extent of the OHWM. As to the intervening shore between the
ordinary high and ordinary low water marks, the riparian owner’s
title is qualified or limited by and subject to the public’s right of
access and use for navigating, boating, fishing, fowling and like
public purposes. Flisrand, 152 N.W. at 801. See also, State ex rel.
Clark v. Deisch, 38 S.D. 560, 564, 162 N.W. 365, 366 (1917).
Thus, the riparian owner may not interfere with or prevent the
public’s use or lawful access. The State of South Dakota, on the
other hand, owns the bed of the lake or that portion below the low

2 These statutes were enacted in 1978 and are substantively similar to the
statutes currently in force.
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water mark. Hillebrand v. Knapp, 65 S.D. 414,418, 274 N.W. 821,
822 (1937).

See also Matter of Determination of OHWM and Outlet Elevation for Beaver Lake,
466 N.W.2d 163 (S.D. 1991). The reference to the State’s ownership of the land
below the OLWM indicates that the Court defined “public lake” as a meandered
body of water. As a result, given that “public lake” necessarily means a
meandered body of water, the' Board’s authority to set an OHWM extends only .
to meandered bodies of water and not to nonmeandered bodies of water.2

The body of water at quesﬁoﬁ in this petition, Cottonwood Lake located
in Spink County, is a nonmeandered body of water. At the time the United
States government conducted its survey in 1882, the survey instructions
required the surveyor to draw meander lines around “all lakes, bayous, énd
deep ponds, which may serve as public highways of commerce. Shallow lakes
or ponds, feadily to be drained or likely to dry up, are not to be meandered.
Lakes, bayous, and ponds iying entirely within a section are not to be
meandered.” Instructions bf the Commissioner of the General Land Office to the
Surveyors General of the United States Relative to the Survey of the Public Lands
and Private Land Claims,.May 3, 1881, found at

https: / /www.blin.gov /sites /blm_gov/files [ histrect.pd, 'p. 528. The surveyor’s
notes on Amended Plat of Cottonwood Lake, dated December 13, 1883, shows

that a determination was made to not draw meander lines around Cottonwood

Lake, but rather to “protract the lines of survey over it by imaginary lines.” As

3 Additionally, it requires that the reference to “public lake” in SDCL
§ 43-17-28 be defined as meandered body, resulting in the conclusion that
Mr. Roeber is not a proper person to request determination of an OHWM.
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a result, the entirety of the bed of Cottonwood Lake did not pass to the State
upon statehood but rather was open to settlement. In fact, the majority of the
lakebed, with the exception of the east half of Section 8 and the southwést |
quarter of Section 4, was transferred to private parties through federal patents.

This is impqrtant because it means that the State does not have
ownership of the entirety of the bed of Cottonwood Lake below the OLWM.
Thus, determination of the OHWM and OLWM has no meaning. A riparian
landowner of Cottonwood Lake owns whatever his patent or deed set forth.
There is no public easement to use the land between the OHWM and the
OLWM of Cottonwood Lake.* Accordingly, the reading of “prublic lake” to mean
meandered body of water divests the Board of jurisdiétion to set an OHWM on
Cottonwood Lake in Spink County.

Additionally, a review of water rights law and procedures further affirms
that the Board’s jurisdiction to set OHWMs extends only to meandered bodies
of water. Until 1982, rules existed that clarified that the Water Management
Board and its predecessor, the Water Rights Commission, would set OHWMs
and OLWMs only on meandered waters and then only when it §vou1d be in the
public interest. See ARSD §§ 74;'02:03:02 (repealed) and 74:02:03:03

(repealed). Those rules were apparently repealed because it was believed that

4 Rather, under the current law with regard to nonmeandered bodies of water,
the public has only the right to use the water and may not use the bed without
permission of the landowner. See SDCL §§ 41-23-15 and 41-23-18,




the statutes encompassed those rules and established the same procedure. 5 ‘
This history lends furthc& support for the concept that there is no authority to ‘
set OHWMs and OLWMs on nonmeandered bodies of water.

Given that the term “public lake” as used in ch. 43-17 refers to
meandered bodies of water, Mr. Roeber does not satisfy the requirements of
SDCL § 43-17-28. South Dakota Codified Law, section 43-1]7-28 provides in
pertinent part as follows:

The Water Management Board shall determine any ordinary high
or low water mark upon receiving a written request from an owner
or lessee of real property riparian to a public lake, from twenty-
five electors of the state or from a person seeking to develop, with
approval by the Department of Game, Fish and Parks, the bed of a
public lake for wildlife management purposes. :

Though Mr. Roeber is a riparian owner to Cottonwood Lake, Cottonwood Lake
is not a “public lake” as understood by this chapter.

Finally, the Board should dismiss the petition as it fails to meet the
requirements of ARSD § 74:02:01:51, which provides as follows:

Persons, as specified in SDCL 43-17-28, submitting a request to
determine an ordinary high or low water mark shall provide the
following information:

(1) The authority by which the request is presented;

{2) The name of the person, agency, or group submitting
the request;

(3) The name and location of the lake;

{(4) The requested action and reasons for the action; and

{5) The signature of the person or the authorization of the

group or agency making the request.

5 The minutes from the meeting at which the Water Management Board
approved the repeal of these rules provide that Mr. Hatch, the Chief Engineer
at the time, “stated that the purposes of the amendments is to delete sections
that are already in the Ordinary High Water Mark Statutes. The remaining
sections are already established procedure.” ‘
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The petition presented by Mr. Roeber does not provide the authority of the
request presented or the reasons for the requésted_action. The entirety of the
petition reads as follows: “Request for High Water mark designation for
Cottonwood Lake Spink County.” Accordingly, the Chief Engineer requests
that the Board dismiss the petition for the establishment of an OHWM on
Cottonwood Lake in Spink County for lack of jurisdiction.

Dated this 29th day of March 2022.

Ann F. ] Mmes ﬂﬂey d'

Assistant Attorney General

1302 East Highway 14, Suite 1

Pierre, SD 57501-8501

Telephone: {605) 773-3215

Counsel for Chief Engineer and Water
Rights Program

pld_afm Water Board - Robert Roeber - Chief Engineer’s Motion to Digmiss {mn)




STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

- COUNTY

IN THE MATTER OF THE ROEBER
PETITION FOR DETERMINATION OF
ORDINARY HIGH WATER MARK OF
COTTONWOOD LAKE IN SPINK

CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and correct copies of the Chief
Engineer’s Motion to Dismiss, in the above matter, were served by U.S. mail, first
class, postage prepaid, upon the following on this 29th day of March 2022:
Robert Roeber
309 East 6th Avenue
Redfield, SD 57469
And on the same date the original was hand-delivered to Ron Duvall, DANR -

Water Management Board, Joe Foss Building, 523 East Capitol Avenue, Pierre, SD

' 57501; a copy was hand-delivered to Timothy Bjork, Chairman, DANR — Water

Management Board, Joe Foss Building, 523 East Capitol Avenue, Pierre, SD
57501; and a copy was hand-delivered to David McVey, Assistant Attorney
General, Counsel for Water Management Board, Office of the Attorney General,

1302 East Highway 14, Suite 1, Pierre, SD 57501-8501.

Ass:lstant Attomey General

1302 East Highway 14, Suite 1

Pierre, SD 57501-8501

Telephone: (605) 773-3215

Counsel for Chief Engineer and Water

Rights Program

pld_afin Water Board ~ Robert Roeber — COS (mn)
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and, with the shape of the aquifer where those domestic wells are at a much higher elevation than
the irrigation wells, those domestic wells could potentially be seeing an impact much sooner than
the wells that are at a lower elevation.

M. Kilts stated that based on the information the Water Rights Program currently has, she
cannot say with reasonable probability that that unlawful impairment will not occur should this
application be granted.

Mr. Larson asked if the deferral could be shorter than two years. Ms. Kilts answered that it will
depend on what we see once the new observation wells are installed and the Water Rights
Program starts monitoring the water levels to see what happens when the irrigators start
pumping. It could take longer than two years or it could be shorter; it will depend on what
happens once data is available.

Motion by Comes, seconded by Larson, to defer Water Permit Application No. 8579-3, Brett
Guthmiller, for up to two years. A roll call vote was taken, and the motion carried unanimously.

Ms. Mines Bailey, on behalf of the Water Rights Program, waived Findings of Fact and
Conclusions of Law.

CONSIDER CHIEF ENGINEER’S MOTION TO DISMISS ROBERT ROEBER PETITION
TO ESTABLISH ORDINARY HIGH WATER MARK ON COTTONWOOD LAKE IN SPINK
COUNTY: Ms. Mines Bailey stated that in reviewing the statutes and pertinent caselaw, it
became clear that the Water Management Board’s authority regarding setting an ordinary high
water mark extends to meandered bodies of water and not to nonmeandered bodies of water.

The petition submitted by Mr. Roeber is a request to set the ordinary high water mark for
Cottonwood Lake in Spink County. Cottonwood Lake is considered a Section 8 lake under the
nonmeandered water law, so it is currently open to the public. However, in reviewing SDCL 43-
17-21, which authorizes the board to set ordinary high water marks, and SDCL 43-17-28, which
provides the method by which someone can petition the board for an ordinary high water mark, it
becomes clear that public water is defined as a meandered water, because the purpose of setting
an ordinary high water mark or an ordinary low water mark is to determine public use access
rights.

Most often in the case of a meandered body of water, it is the state that owns the bed of the water
body, and the riparian landowner owns to the ordinary low water mark, but it is subject to an
easement for the public use between the ordinary high water mark and the ordinary low water
mark. The purpose of setting the ordinary high and ordinary low water marks is to determine
where that public casement is. In a nonmeandered body of water, the lakebed is privately owned
for the most part. In this instance, the state owns certain small parcels of Cottonwood Lake;
however, the majority of Cottonwood Lake was open for public settlement, and the vast majority
of it is owned by private individuals. In this case, there is no public easement between the
ordinary high and ordinary low water marks. The use of those lands and that water is governed
by a specific chapter in South Dakota law.
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Ms. Mines Bailey stated that after reviewing SDCL 43-17-28, it became clear to her that the
board’s authority ¢xtends to meandered bodies of water and not nonmeandered bodies of water.
In SDCL 43-17-28, which is the means by which one can petition the board, if you define public
lake as a meandered body of water, Mr. Roeber would not be the proper person to come before
the Water Management Board to make this request because Cottonwood Lake is a nonmeandered
body of water. Moreover, the rules that the Water Management Board has promulgated setting
out what a petition for an ordinary high water mark should contain doe¢s have certain
requirements. This particular petition is merely one sentence requesting an ordinary high water
mark, and the petition is signed, but it fails to provide authority or the reasons for the requested
action.

At one point in time, the only way the Water Management Board or its predecessor would
entertain a motion for an ordinary high water mark is if it was demonstrated to be in the public
interest. If the board were to entertain that type of an argument, then South Dakota law has
already governed the public use of Cottonwood Lake. It is specifically mentioned in the
nonmeandered waters chapter of South Dakota law, and a determination or an ordinary high
water mark in this instance would not be of great value; therefore, not in the public interest.

Ms. Mines Bailey asked the board to dismiss this petition for a lack of jurisdiction.
Robert Roeber was administered the oath by the court reporter.

Mr. Roeber requested that he be allowed to distribute copies of exhibits. Ms. Mines Bailey
stated that she objected to the exhibits because this is not an evidentiary hearing; it is a hearing
on the Water Management Board’s jurisdiction; just the motion to dismiss, which is a question of
law. Ms. Mines Bailey said she does not believe evidence is necessary, and she has not seen the
exhibits.

Hearing Chairman Freeman agreed with Ms. Mines Bailey and the board’s counsel that this is
not the type of hearing where the board accepts any evidence. The question on dismissing the
petition is simply a matter of law before the board, so at this time accepting exhibits would be
inappropriate.

Mr. Roeber stated he is asking for a reasonable accommodation to present the exhibits. He said
the issue is that the department came out in 2002 and gave a range for a high water mark from
1318 to 1314. The lake association needs to know the high water mark for shoreline stabilization
and how high the septic tanks are set, and the lots. This is also needed for some of their Section
319 applications for the Clean Water Act. Mr. Roeber said he is asking for a reasonable
accommodation here. The exhibits include pictures from 2004 when Lynn Beck with the Water
Rights Program conducted a site visit. In 2011 the lake association applied for a Section 319
grant. Mr. Roeber said he has some damage on his shoreline for which he submitted an
application in May. It has been a year since he submitted the petition. It wentto the Attorney
General’s Office, the Secretary of State’s Office and the Department of Agriculture and Natural
Resources’ office. Mr. Roeber said he is trying to offer an explanation on why an ordinary high
water mark is needed at Cottonwood Lake. The Cottonwood Lake Association is in a debate at
this time to raise the level of the lake for fishing, etc. and a high water mark needs to be

13




Water Management Board
May 4, 2022, Meeting Minutes

established so the association knows what the elevation is. The propertics and septic systems
need to be in compliance with the Clean Water Act, and some people would like to establish
camping spots. The flood plain maps have changed twice in the last 10 to 15 years, and the
association needs to establish the high water mark so it knows where to build. The association is
also going through the James River Water Development District to get a 401 and 405 Permits,
and the application asks for how much fill to put below or above the high water mark. Mr.
Roeber said the water board had people at the lake in 2002, but now there are barriers to what
can be done. The association has been waiting for years, and every day they are waiting Mr.
Roeber can’t do his shoreline repair work from the damage. He said regarding the James River,
Rocky Knippling is applying for a Section 319 grant and the James River will also need a high
water mark established.

Mr. Roeber said the association could hire an engineer to set the high water mark, but technically
it should come through the Water Management Board.

Hearing Chairman Freeman said Mr. Roeber is welcome to leave the information with the Water
Rights Program.

Ms. Mines Bailey stated based on the interpretation of South Dakota Supreme Court of the
pertinent statutes, a public lake is properly defined as a meandered body of water. If the Water
Management Board agrees, that would mean the board has been divested of jurisdiction to set an
ordinary high water mark on a nonmeandered body of water.

In response to questions from board members, Ms. Mines Bailey stated that without having
reviewed the specifics of the Clean Water Act or any of the Section 319 grant applications that
Mr. Roeber referred to, she believes that a private landowner in this situation would be able to
make those decisions without the determination of an ordinary high water mark. She does not
believe the board has the authority for the reasons set out in her brief. Perhaps something could
be done by the legislature to provide such authority to some board or entity. At the time of
surveying the lake in the 1800’s, the belief was that this lake would dry up or be drained. Ms.
Mines Bailey said she believes that there is no authority for the Water Management Board to set
an ordinary high water mark on this lake and she does not believe that it would be in anyone’s
interest to set an ordinary high water mark. Ms. Mines Bailey said she believes that the
landowners around the lake are free to do with their land what they so please within the confines
of the law. Ms. Mines Bailey said she has not looked at the nonmeandered statutes specifically
with that question in mind, but she does not believe there is anything there that would prohibit
them taking some action with their land. For drainage they may run into a federal issue with the
Corps of Engineers if it’s considered a wetland or some sort of wetland mitigation requirement,
but she believes they are free to use their land in whatever way the other aspects of the law
permit.

Mr. Roeber said the Corps of Engineers requires 401 and 404 Permits for any digging in the
water. [n order to complete an application for those permits, he needs to know how much fill he
is going to put below the high water mark, so it mitigates with what he is going remove. With
the flooding in 1997, there were so many people applying for permits that the Corps of Engineers
allowed people to get permits. Stephanie Herseth had a water forum and the head of the Corps
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of Engineers from the Omaha District spoke. At that time, permits were required and then that
aspect was waived because of the number of permit applications being submitted due to the
erosion damage to the shorelines and the sediment going into the lake. Mr. Roeber said the lake
association is trying to lower the sediment going into the lake, but every day that nothing is done
and the wind is blowing, it is eroding more land into the lake.

Mr. Roeber said he has sent information to an environmental attorney from Chicago. The lake
association is looking for pro bono representation. He has also sent information to some
senators, and he has filed an issue with the Eighth Circuit Court on this because of a 1997
Supreme Court ruling on property rights.

Motion by Larson, seconded by Comes, to grant the motion to dismiss the petition for the
establishment of an ordinary high water mark on Cottonwood Lake in Spink County for lack of
jurisdiction. A roll call vote was taken, and the motion carried unanimously.

Ms. Mines Bailey will prepare an Order consistent with the board’s ruling on the motion to
dismiss the petition.

CONSIDER APPLICATION NO, 2840-2, RAPID VALLEY SANITARY DISTRICT -
WATER SERVICE. TO RESERVE WATER FOR FUTURE USE: Hearing Chairman Freeman
requested appearances.

Ann Mines Bailey, Assistant Attorney General, appeared on behalf of the chief engineer.

Talbot Wieczorek, attorney from Rapid City, appeared on behalf of Rapid Valley Sanitary
District.

Ms. Mines Bailey offered Exhibit 1, the administrative file which includes the application, the
report and chief engineer’s recommendation, and the petition bringing this matter to a contested
case. Hearing Chairman Freeman admitted the exhibit into the record.

Ms. Mines Bailey called Mark Rath who had been administered the oath earlier in the meeting.

Mr. Rath testified that he is an engineer with the DANR Water Rights Program. He has worked
for the department for 32 years. He is the lead surface water engineer responsible for water
rights issues with lakes and streams.

Mr. Rath did the technical review for Future Use Permit Application No. 2840-2, and he
prepared a report on the application.

Future Use Permit Application No. 2840-2 proposes to reserve for a future use water permit to
appropriate 6,050 acre-feet of water (ac-ft) annually from the Missouri River. The Missouri

River diversion would be located on the QOahe reservoir reach between the Cheyenne River
confluence and Oahe dam in Haakon and Stanley counties, respectively.

SDCL 46-2A-10 and 46-5-38.1 set out the criteria and conditions under which a future use
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