DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
D E N R JOE FOSS BUILDING
523 EAST CAPITOL

SOUTH DAKOTA PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov
28B-2
o7 005 Wl
Darrell Vermeer
Double V Land & Cattle LLC
1506 Crown Ridge Dr
Sioux Center 1A 51250

Dear Mr. Vermeer:

Enclosed is your Reissued Water License No. 28B-2. Included with the license is a map of the
area and a receipt in the amount of $50 which you paid for filing an ownership change.

Water Right No. 28-2 was divided and reissued to reflect separate ownership as follows:

e No.28A-2, Jerald E Stearns and Melissa A Stearns authorizing diversion of 3.50 cfs from Coal
Creek and dry draws to irrigate 245 acres in Section 13, T10S, R2E;

e No. 28B-2, Double V Land & Cattle LLC authorizing diversion of 4.80 cfs from Coal Creek
and dry draws to irrigate 338 acres in Section 24, T10S, R2E.

As long as you use the water beneficially, as stated in the Water License, State Water Laws provide
that you have a continuing right to use the water.

Sincerely,

S Jontocd

Eric Gronlund, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA

REISSUED WATER LICENSE NO. 28B-2
(DIVISION OF NO. 28-2 INTO 28A-2 AND 28B-2)

(1) George LeBar held Water Right No. 28-2 authorizing diversion of 8.30 cubic feet of water per second
(cfs) from Coal Creek and dry draws, Fall River County, South Dakota for irrigation of 583 acres located in
portions of Sections 13 & 24, T10S, R2E. Water Right No. 28-2, with priority dates of July 26, 1907,
February 1, 1910, October 14, 1910, March 29, 1911 and October 2, 1949 was issued to the water right holder
for diversion of water with construction of the described water supply system and the application to beneficial

use completed.

Water License No. 28-2 was reissued November 26, 1986 to include the applicable portions of Location
Notice Nos. 209-2 (priority date of February 1, 1910), 330-2 (priority date of October 14, 1910), 338-2
(priority date of March 29, 1911) and 709-2 (priority date of October 2, 1949).

On June 22, 2020, ownership changes were filed for the land described in the water right. Based on the
ownership changes, Water Right No. 28-2 is being divided and reissued to reflect separate ownership as
follows:

e No.28A-2, Jerald E Stearns and Melissa A Stearns, 11450 Plains Creek Road, Edgemont SD 57735
authorizing diversion of 3.50 cfs from Coal Creek and dry draws to irrigate 245 acres in Section 13, T108S,
R2E;

¢ No.28B-2, Double V Land & Cattle LLC, % Darrell Vermeer, 1506 Crown Ridge Dr, Sioux Center
TA, 51250 authorizing diversion of 4.80 cfs from Coal Creck and dry draws to irrigate 338 acres in Section
24, T10S, R2E.

(2) 1t is certified that the water right holder has complied with the provisions of South Dakota State Law
relating to completion of the water supply system and is entitled to divert 4.80 cubic feet of water per second
for beneficial use. The diversion points are located as follows:

1. Coal Creek: 1,060 ft S of the NW corner of Section 25, T10S, R2E with a lat/long in the vicinity of
Latitude 43.15643278 and Longitude -103.83792247 (NW V4 NW Y Section 253);

2. Dry Draw: S45°W 3,400 ft from the NE corner of Section 24, T10S, R2E with a lat/long in the vicinity
of Latitude 43.16709580 and Longitude of -103.82714979 (SW Y% NE % Section 24);

3. Dry Draw: N25°W 1,400 ft from the SE corner of Section 24, T10S, R2E with a lat/long in the vicinity
of Latitude 43.16251674 and Longitude of -103.82072493 (SE Y SE Y Section 24);

4. Dry Draw: S61°W 460 ft from the NE corner of Section 24, T10S, R2E with a lat/long in the vicinity of
Latitude 43.17304904 and Longitude -103.82013074 (NE % NE % Section 24);

5. Dry Draw: N39°W 2,300 ft from the SE comer Section 25, T10S, R2E with a lat/long in the vicinity of
Latitude 43.16404303 and Longitude -103.82396592 (NW ¥ SE Y% Section 24).

Continued



Water License No. 28B-2
Page 2

(3) The water right holders have complied with the provisions of South Dakota State Law relating to the
application of water to beneficial use to irrigate the following land:

Legal Description Acres Priority dates
T10S, R2E Section24 NW 4 NW % 12 July 26, 1907

NE Y4 NW Y4 40 July 26, 1907 (32 acres) October 2, 1949 (8 acres)
SE “a NW % 28 July 26, 1907 (11 acres) October 2, 1949 (17 acres)
NE % NE Y 40 February 1, 1910
NW VaNE Y 40 February 1, 1910

SW ' NE Y 6 October 2, 1949

SE Y4 SE Y 40 October 14, 1910
SW % SE % 40 October 14, 1910
NW % SE Y 27 October 2, 1949

SE % SW 1/4 40 October 14, 1910
NE % SW % 25 October 2, 1949
338

(4) Pursuant to South Dakota Water Law 46-5-30.1 , Double V Land & Cattle LLC, % Darrell Vermeer, 1506
Crown Ridge Dr, Sioux Center 1A, 51250 the holder and/or owner of Water Right No. 28B-2 is issued a
license to appropriate water, the right to use 4.80 cubic feet of water per second from Coal Creek and dry
draws with priority dates of July 26, 1907 (0.79 cfs); February 1, 1910 (1.14 cfs); October 14, 1910 (1.70
cfs); March 29, 1911 (diversion point #4) and October 2. 1949 (1.17 cfs) from the locations specified in (2)
of this license for irrigation purposes.

This license is subject to South Dakota Water Law, any limitations or conditions listed in Incorporated Water
Right No. 28-2.

L:«Mfﬂf/
Eric Gronlund, Chief Engineer date
Water Rights Program

Department of Environment and Natural Resources
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PAID
JUN 2 2 2020

SDEForm - 0495LDV2  NOTICE OF TRANSFER OF OWNERSHIP  Ck# /A/(, 7
For assistance call (605) 773-3352

Mail to: PMB 2020 RECE'VEL
DENR - Water Rights Program . . ) )
523 E Capitol Ave JUN 2 2 2020 Water Right/Permit No. 2£ /

Pierre, SD 57501-3182 WATER RIGHTS Date: 4 - [t ~ P
PROGRAM

I/'We request that Water Right/Permit No. ot d ‘2 formerly owned by:

ggg EQ?E ng v be transferred to:

New Owner Name: Aﬂu ble V [ fmﬁﬂ ?’&7%{9 / Z C
Address: Jor. éﬁé @rp/yn %&&P /Qf
City, State, Zip Sioux  Couter 7o -SE2ST  Telephone No. 22 -5/~ 7559

Title to the following described land(s)/property has been transferred as described above:
Spe &Y - TS -HAE
SE s Wl oFWWY oF Tws- HFE

m I understand that the validity of Water Right/Permit No. ¢ & - g has not been determined by this
transfer action. If I have any questions on validity, [ understand that only the Water Management Board
has the authority to determine if a water right/permit is valid (see note below.)

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program,
as evidence of the change of ownership.

A fee of Fifty Dollars ($50.00) is included to cover the filing fee as required by SDCL 46-2-13,

I, é?gu b@ l( é?gﬁ'd E( 2 2&5 ol ( ( ; , the new owner, certify that the above information

is true and correct.

by VB W Sl L4C
(signed by new owner)
S )
NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has expired.

Once a water permit is developed and the water used, the permit becomes a right. A water right may be
lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.

2009-07
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RECEIPT

WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Date June 22, 2020

RECEIVED OF Double V Land and Cattle LLC 4529 Harrison Ave Maurice [A 51036-7564

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. to Appropriate Water, to 3
construct and to put water to beneficial use

Fee for Application for Permit No. to Appropriate Water for $
Future use

Fee to retain Future Use Permit No. after period of seven years. $

Fee for Inspecting Constructed Works, confirming beneficial use and issuing $
Water License No.

Fee for Filing Transfer Form 28-2 $50.00

Fee for $

Fee for Issuing New Well Driller’s License No, )

Fee for Renewal of Well Driller’s License No. $

Fee for Issuing Well Pump Installer’s License No. $

Fee for Renewal of Well Pump Installer’s License No. $

{Any Other Work Provided by Law) TOTAL $50.00

By

Chief Engineer

o
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STATE OF SOUTH DAKOTA |}  IN CIRCUIT COURT
) .
)

COUNTY OF FALL RIVER SEVENTH JUDICIAL CIRCUIT
\'TH\EESTATE OF DORA R.,
HENDERSON,
Plaintiff,
v. 23CIV17-___

DOUBLE V. LAND & CATTLE LLC.,
VERMEER MIDWEST FARMS, LLLP,
DARRELL VERMEER,

NATHAN VERMEER,

JERIS VERMEER and

DARREN E. VERMEER,

Defendants.
SUMNONS

THE STATE OF SOUTH DAKQOTA SENDS GREE'I“INGS TO THE ABOVE
NAMED DEFENDANTS -

You are hereby summoned and required to serve upon James G. Sword,
plaintiff's attorney whose address is P.O. Box 283, 702 Jennings Ave., Hot
Springs, SD 57747, an answer to the Complaint of the Plaintiff, a copy of
which is herewith served upon you, within thirty (30} days from the date of the
service of this Summons upon you, exclusive of the date of such service.

IF YOU FAIL TO DO SO, judgment by default will be taken against you
for the relief demanded in the complaint as requested in Plaintiffs Complaint
thirty (30) days after the completed service of Plaintiff's Summons and
Complaint.

2
DATED this _ 9 —__ dayof Newewbir 2017

Jd SWORD
Attorney for Plaintiff
702 Jennings Ave.

P.O. Box 283

Hot Springs, SD 57747
(605) 745-5422

23 CIV 17-___
Henderson v. Double V., Vermeers
Summons



STATE OF SOUTH DAKOTA IN CIRCUIT COURT

N Sop®

COUNTY OF FALL RIVER SEVENTH JUDICIAL CIRCUIT
THE ESTATE OF DORA R,,
HENDERSON,

Plaintiff,

v. 23CW 17-___
DOUBLE V. LAND & CATTLE LILC.,
VERMEER MIDWEST FARMS, LLLP,
DARRELL VERMEER,

NATHAN VERMEER,

JERIS VERMEER and

- DARREN E. VERMEER,

Defendants.

oat et et st Namt Nt W Vet et g ms® el et mmt Sems?

COMPLAINT

COMES NOW, the Plaintiff, the Estate of Dora R. Henderson, and makes
the following allegations for its Complaint against the Defendants:
1. Susan Henderson is the persorial .representative and sole heir to the Estate
of Dora R. Henderson. |
2. Double V. Land & Cattle, LLC. is a domestic limited liability company
organized in the State of South Dakdta.
3. Vermeer Midwest Farms, LLLP. is a foreign limited Hability limited
partnership registered with the State of South Dakota.

4. All property and/or property right and/or water right subject to the action
herein is locau:d in Fall River County, South Dakota.

1
23CIV 17-_____
Estate of Henderson v. Double V. and Vermeers
Complaint



5. The Estate of Dora R. Henderson is the rightful owner of the following
property right:

{A] perpetual easement and right to construct, use and maintain
irrigation ditches on, over and across the property owned by the Grantors, and
more particularly described as follows:

Beginning at a point on Coal Creck at approximately the southwest
corner of the Northwest Quarter of the Northwest Quarter of Section Twenty-
four, T. 10, R. 2 in Fall River County, South Dakota, and running in a
northeasterly direction according to the survey thereof, across the Northwest
Quarter of the Northwest Quarter of Section Twenty-four and Southwest
Quarter of Section Thirteen, T. 10, R. 2 in Fall River County, South Dakota, to
a point approximately 10 rods south of the Northeast corner of the Southwest
Quarter of Section Thirteen, T.10 R. 2, said right-of-way not to exceed fifty (50)
feet in width,

{(hereinafter "the property right’).

6. Attached as Exhibit A and incorporated herein by this reference is a copy of
the Easements granting the above described property right.

7. The Estate of Dora R. Henderson has a long-established water right to the
Coal Creek drainage runoff water and water flowing through the Defendant's
property (hereinafter “the water right’). Said water right is evidenced by South
Dakota Permit 643-2 established in October, 1945, and South Dakota vested
water right water permit number 1879-2. Attached as Exhibit B and
incorporated herein by this reference is the Transfer of Water Right dated
March 11, 1946.

8. The water right of the Estate of Dora R. Henderson is exclusive.

9. Defendants do not have a water permit to appropriate water for irrigation or |

any other purposes for any of the ditches, dams, dikes, and/or levees

2
23 CIvV 17+
Estate of Henderson v. Double V. and Vermeers
Complaint



constructed that are the subject of the property right and/or the water right
identified above.

10. Defer;dants do not have any interest in t.'he water right of the Estate of
Dora R. Henderson. |

11. Defendants, have interfered with, damaged and caused dirt work
modifications to be made to the ditch system thereby damaging the property
right and water right interest of the Estate of Dora R. Henderson.

12. The headwaters of the Coal Creek drainage which is part of the water right
inures from the hills to the South of the Defendants' property on government
land permitted to the Defendants. Defendants have willfully and/or negligently
affected the flow of the water to the ditch system and the Coal Creek Drainage
to the detriment of the Estate of Dora R. Henderson's water right. This damage
includes any and all changes to the dirt work that may have affected the flow of
water and/or flood control dams in the head waters area. .

13. Defendants have caused changes to be made and/or improperly
maintained the flood control dams and over flow water channels to the
detriment and damage of the .propertyA owned by the Estate of Dora R.
Henderson.

14. Defendants have willfully, unreasonably, inefficiently and wastefully

deprived the Estate of Dora R. Henderson of its water right.

3

23 CIV 17-___ , .
Estate of Henderson v. Double V. and Vermeers

Complaint



15. Defendants by their unauthorized and wrongful actions have changed and
damaged the ditch system which is essential to the property right and the
water right.
16. The irrigation ditches that are owned by the Estate of Dora R. Henderson
are open and obvious on the property of the Defendant Double V Land &
Cattle, LLC and other Defendents.
17. The Defendants' damage to the irrigation ditches that are essential to the
" property right and water. right has wrongfully deprived the Estate of Dora
Henderson of its water and has caused its land to be less productive.
18. The Defendants' damage to the irrigation ditches that are essential to the
property right and water right-has caused the Estate of Dora R. Henderson
damages in lost income from its agricultural production.
19. The damage caused by the Defendants has substantially devalued the
ranch value of the property of the Estate of Dora R. Henderson.
20. The Estate of Dora R. Henderson is entitled to compensation retroactively
for past misappropriation and ‘conversion ?f water by the Defendants.
91. The Defendants' have wrongfully converted the water right of the Estate of
Dora R. Henderson to Defendants' own use and for the Defendants' own benefit
withoﬁt notice to, cqmpensation to, and/or agreement by Plaintiff.
22. The Defendants have wrongfully blocked the Estate of Dora R. Henderson
and its agents/employees from inspecting, constructing and maintaining the
ditches which are the subject of the property right.

4
23 CIV 17-

Estate of Henhderson v. Double V. and Vermeers
Complaint




23. The Defendants have wrongfully locked gates and fenced access 20 as to
deny the Estate of Dora R. Henderson and its agents/employees from
inspecting, constructing and maintaining the ditches which are essential to the
property right and water right.
24, The property right of the Estate of Dora R. Henderson is obvious upon
inspection of the Defendants’ property and Defendants' had full knowledge of
the property right of the Estate of Dora R. Henderson upon purchasing
their/its property.

WHEREFORE, Plaintiff respectfully prays for the following relief:
1. The Defendants' be ordered to allow the Plaintiff, its agents and employees
immediate access to Defendants' property to inspect the ditches and maintain
and repair the ditches that are essential té the property right and water right,
at any time without notice. |
2. To enjoin the Defendants' from taking any actions that would interfere with
the Plaintiff's use and enjoyment of its water right.
3. The Plaintiff be aMed actual and compensatory damages; and
4. Such damages related to the conversion and misappropriation of the water
right of the Estate of Dora R. Henderson which shall include, but are not
limited to, loss of agncultural income and vahie, costs associated with
restoring the ditch system to its original design and form from the time the
Defendants purchased their/its property in 2013 and for interest to be
calculated at 12% annually for all damages.

S

23CIV 17—
Estate of Henderson v. Double V. and Vermeers

Complaint



. The Plaintiff be awarded all incidental and consequential damages; and

S

6. For recovery of pre-judgment interest and post-judgment interest; and

7. For such costs and disbursements associated with bringing this action; and
8

. The Plaintiff be awarded attorney fees, costs and disbursements.
9. The Plaintiff be awarded such other and further relief as the Court deems

just and equitable.
PLAINTIFF DEMANDS TRIAL BY JURY

DATED this J Mday of _an. 2017.

—

SUSAN HENDERSON
Personal Representative for Plaintiff

STATE OF SOUTH DAKOTA )
)SS
COUNTY OF FALL RIVER )

SUSAN HENDERSON, being first duly sworn, states that she is the
Plaintiff in the foregoing action, that she has read the foregoing document, and
knows the contents thereof to be true to the best of her knowledge, information
and belief.

SUBSCRIBED AND SWORN to before me this 51 day of _‘ﬂm,&mgm_

2017.
GLon
NOTARY PUBLIC — SOUTH DAKOTA
My Comrpissi Ml 10,9033
(SEAL) VALERIE SWORD  §
Eoas) NOTARY PUBLIC € | 6
23 CIV 1 soum DAKOTA SRAL §

Estate of Henderson v. Double V. and Vermeers
Complaint
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FALL RIVER COUNTY, S. D.

THIS MREGIENT, Xads and eutored into in duplicate this Blot day of Zonunry, 1946,
by ard betweez L. R. Parkis apd Clara Eodiascn, hereinefter kzown aw the dranterd, axd
4. M. Bspderscn, hersiaonfter kmswn ms the orentes. '

WITNEESRTN

1, That for and ia ceneideretion of the sm cf Two Exndred Dollaze {$200.00} 2n
Imni paid by ths Grentee to the Orentors herein, snd reeeipt of wiloh io hereby aoktow-'
zum.mundm:-mmoe,mwm-muuumwmmm
sajd Graztes, his hetrs, and essigne, forever, & Perpsttal sisamamt and Tight te sonatyusb,
use and paintein an Arrigstion &fteh on, over and aoross tha propexty owned by the
Orentors, 4pd more particularly described as followe:

Boginning At & Poist on Gosl Crmek approximataly 400 fast wsst of the uma
oornar of the Nortbmest th.«rr.-r ths lanhmt Quarter of Geqtimm mtr-rou-. T. lo.
R. £ 1ip Foll Biver County, South nmu.mrm&u in 8 norgthessterly diresticn Ootord-
ing to the survey thereof uoross pornm of Gection Waurnﬂmnﬂn. 8 I.o.
R« 2, in Pull River ceuatr. South Daketa, to a poimt -mumnym:nu sputh of tha
northewst corner of tho Southwest Quertsr of Seoticn Thirteea, T 10, R. £, sald right-
of-wasy not to sxcesd 80 feet in widsh.

8. That for and 1n consideration of the sum of Eightsen Huniwd Dollars {§1600.00)
the Orontors herein kave granted, and by these Presents G0 hersby grent wmto the said
Grentes the Fight to take, APpropTists end use aXy snd al) waters fyum Coal Oresk when-
ever availsble, and aivest $in ssme into the above mentiomed 2rvigetion gitsh, subjeot,
howsvs?, to All present valid anpd pre-oxisting water righta.

3, The Opontioys herein reserve the right to build, instal), asintmin ant use &
henigate ant pipoe iu said irrigation 41tah to bs used to il & StOGX water dem ob
Bettion Twemiy-fow whmmover watey is avaijable,

&, Thet thia estemont i» bolns given by the Oramtors ¢o the Grentas to correct &
Cogaription given in a simllar sasement dated Qotober &, 1045, and rescodsd in Pook
£4 of Mise., on pags B8 st 4130 otolook P4, 1n the offies of the Register cf Desds 1n
mm.mnmm.umnmn.mmxmmﬂmm. 1048,

mmm.smnuuummmnm-uﬂurmmamuu
4ay and yemr first abtove writies.

L. B. Forkin
Clara Eo¥ison
A. X, Benfisrned
87493 OF CALIPORRIA im’
QUTNTY (Ff AAN HERNARDINO}

On this the 11 dsy of Mareh, 1046, before me, the usisroigne Nptsry Putlie within
end for snid County and Btste, Poreanally appeaved 3., B. Pariin, knten to mas to be the
parson wio ia desoribed 4in apd wio eXeonted the within sni foxegeing instrimmt and acke
towletgeld to ms that he exsouted the axme as Iis oW fres et and desd.
SMGSOWW)u

mt I'. .
»y muu -:u:n 8/28/4%,
COUNTYY OF FALL RIVER )

O the Oth foy of ADrAl, 1940, befare x:e, the ubdera gued Rstary Puablie wtabia and
for said County apd BState, Dersxmlly sppsaved Glare Robison, aai A. ¥, Hendarson,
mumnumpmmmumtmnmmmmuthuﬁa.aum-
foldng icatrumeit end salnowledged to £e that they szecuted the atuo & thelr cwd free




MISCELLANEOUS RECORD No. 24

SR R
BEAGBMERZ

THIR AQABGMENT, kade and entorsd into in duplicate this &th day of Ootober, 1948,
ty and botwaen L. R, Farkia, Clsrs Robisonm, hereinafter known o the Gramtera, and
A, L, Bepdarson, heroinsfter Xnown o3 the Oreantes;

WITERASAYH ! -

1. Thet for and In comsideratios of the sz of Two Bundred DollaTe {§200.00) in
kond paid by the Orantas to tha Grantsrs heyein, and receipt of which &s horedy nho“ﬁ-
o8, the asid Crantorc have granted, and by these presents d¢ hereby gront unto the said
Orantos, his kelrs and ossigns, forever, a perpotual easemant and right to construst, une
apd maintain en irrigction ditah on, ovar and aorcss the Proporty owned by the Graatom,
azd sore partionlarly dosorived a3 follows!:

Ehsimlni at 8 polant on Cotl Oreek et apiroximitely the southwest coraer <f the

Korthwoat arter of tho Norsthwest . uarter of Jeotion Twenty-four, 7. 10, H. B in

all siver County, Jouth Jdzote, and running in & northassterly alrestios 2ecord-

ing to tha survay thereof . scross the Northwast .uartor of the Korthwesd Jusrter

£ Jaction Trenty-four ond the Southuuat uertor of Ssation Talrtesn, T. 10, R.B

in 7all ~ivor County, 3outh Dekota, to 6 peint a imately 10 rods south of the

Horthokst corner of tho Jouthwest yuArter of Seotion thirtetn, T. 10 R. B, soid

right-af-way not to exnetd fifty (B0) fest in width.

H. That for and in comsideratisp of the suh of Bightesn HDundred Dollars (§1800.00)
the Groantors herain have granted and by these presents 4o lerehy grant unto the sald
Grantee the right to teke, sppropriate and uze any ond al) watera frott Joal Cresk when-
sver avajleble, and divert the sams into the adbove nentioasd irrigation ditch, stbject,
bowever, to o3l Fresent wvalid and pre-existing weter righta,

§. The Grantors herein ressrve the right to bulld, dnstoll, saintein onfl uee &
hetdgoto and pipe in baid irrigation ditoh to bo used to €111 a atock watey 4om on
Gootion Twepty-four whonever watey ls-availahle,

IN WIS YEEARDF, tha partiea horeto have hereunto set their hands and patls the

dey and yoor first gtove writton.

STAYE OF CALIPORNIA)

COWITY OF Jal m'.s.an:m‘as

0n this the & day of Oot., 1948, Datoro ow the unfereigned Notary Public within end for
s8id Qounty and Stote, personnlly appeared L. R, Pazkin, Xnown to 2o to be ths perwsn
vhe iz described in ond who axeouted the withiz and foregoing ipstrumant and sokmowledged
to mo that he oxoouted the same as his own frea oot and deed,

By cmlnno; oxpires-2/28/47
OTATE OF SQUTH DAXDTs
GOURTY OF Fall. RIVER
On this the 17th dcy of Cotodsr, 1945, befcre ms, the waloralgued Motery Pullic
within and for onid Oounty and Stobe Perssnally appessed Olers Rovison, ana i, M: )
Heplerson, Xnown to me to be the Dersons who are desoribed in and who eznoudod the .
within snd foregoing instruisnt and sskrowledzed to me thet they exsoutsd the oame gd .
their own free aat and desd, L

Paul H, Russell, Rotary Puniie
‘My cotmiasipn c’nl!ﬂ._ =049

SEIATE OF HOUTE DAKDTA
COUNTY OF FALL RIVER
Filad for Record 17 &ay of Oct, 1948 at 4130 P.U, and recorded in Book B4

¥Eissl, Page 58,




Paud H. Russell Kiry

STAZE OF S0UTE DAXOTA
COUNTY OF FALL RIVER erl M

FILID FOR EXOUED 30 day of 8ups., 1046 at Si30 P.M. and resordsd ia Bock 24 Mizo.,
Pagea BEB-504. .

- —— ———— — ——
,

THIS ACRERMENT aede and entersd into shis 20th day of Desexber, 1043, wuﬂm
7+ G. Trovter of Frows, Jouth Dakota, party of the fiwws pars, 4ns A. ¥, Henderoon of
Prowo, Scuth Daints, pawty of the second park.

WTEESANTN: That WIERRAS the party of tha first payt has entersd into an sgraemans

dththomnlMMWMONMGMMMMMHMGGMh

8outh Dakota, to-mit:

Tho Soutbwest Juarter of the Mbrbhwass Quartar {owismi), the Northeast Quarber of /
the Southwast Jmrter (NB3sSwi) of Scotich Bightesn {18); the Bast Zalf of tha Goubhwosy
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Law Office, PC.

Yetaran Owned

VIA 1st CLASS US MAIL and EMAIL

June 26, 2020

Mr. Eric Groniund rt
Chief Engineer, Water Rights

Joe Foss Building

523 E. Capitol

Pierre, SD 57501

email: DENRINTERNET@state.sd.us

Re: Water Permit 28-2, George LeBar

Mr. Gronlund:

By way of introduction, I am an attorney in Hot Springs and represent the
Estate of Dora Henderson. We have traded a couple of voice messages over the
past week. I appreciate you calling me back.

Enclosed please find the following;

1. Petition Pursuant to SDCL § 46-5-37.1 (relating to Water Permit 28-2)

In short, Mr. LeBar, the owner of water permit 28-2, has been dead for over 30
years. For approximately 10 years the water right hasn't even been used for its

intended purpose. We are requesting that water permit 28-2 be cancelled for
abandonment and/or forfeiture.

702 JENNINGS AVE./P.O. BOX 283 / 11O SPRINGS, $ID 57747
W (605)745.5422 C (605)891.9407 £ [IM@SWORDLAWOLLEICILC




I appreciate your work on this issue. Thank you.

Sincerely,
~
Gty N 4 -l1-/

JAMES G. SWORD
JGS/hb

cc: Ms. Susan Henderson




SOUTH DAKOTA DEPARTMENT OF ENVIRONMENT & NATURAL RESOURCES
WATER RIGHTS

IN THE MATTER OF WATER PERMIT No. 28-2 )
and concerning Mr. GEORGE LEBAR, )
owner of said permit )

PETITION PURSUANT TO SDCL § 46-5-37.1

COMES NOW, SUSAN HENDERSON, and after being duly sworn upon
her oath, respectfully petitions the Chief Engineer for the Water Rights Division
and the Water Management Board as follows:

1. T am the personal representative for the Estate of Dora R. Henderson
(hereinafter "the estate").

2. The estate has a vested water right which is evidenced by South Dakota
water permit 1879-2. The source of this water right is Coal Creek located in
Fall River County, South Dakota. The priority date of this water right is 1945,

3. The estate owns property in Fall River County, South Dakota that is near
the property in which South Dakota water permit 28-2 is located. The estate
uses water from Coal Creek to irrigate its hay ground located at the Henderson
Ranch in Fall River County.

4. The source of the water right evidenced by South Dakota water permit 28-2
is Coal Creek and dry draws, tributaries to Coal Creek and water right 1879-2
located in Fall River County, South Dakota.

5. Based upon a common water source and the location of water permit 28-2,
Susan Henderson as the personal representative for the estate is an interested
person in this matter. See SDCL 46-5-37.1.

George LeBar
6. The owner of the South Dakota water permit 28-2 is George LeBar,

7. George Lebar died on March 13, 1989, at the LeBar ranch in Fall River
County, South Dakota.

8. Attached hereto as Exhibit 1 is a copy of the obituary for Mr. George LeBar.

9. George LeBar is the person entitled to use the appropriated water identified
in South Dakota water permit 28-2.

1
Petition Pursuant to SDCL § 46-5-37.1
Water Permit 28-2



Abandonment and/or Forfeiture of Water Right for Nonuse
10. SDCL § 46-5-36 (abandonment) provides as follows:

If the owner of the land to which water has become appurtenant
abandons the use of such water upon such land, such water shall
become public water, subject to general appropriation.

11. The land appurtenant to South Dakota water permit 28-2 has not been
used for the purpose of irrigation of in approximately 20 years.

12, SDCL § 46-5-37 (forfeiture) provides as follows:

If any person [George LeBar] entitled to the use of appropriated
water fails to use beneficially any part of the water for the purpose
which it was appropriated, for a period of three years, the
unused water shall revert to the public and shall be regarded as
unappropriated public water.

11. George LeBar has been dead for over 30 years and has failed to use
beneficially the water right evidenced by South Dakota water permit 28-2,

12. The water evidenced by South Dakota water permit 28-2 has not been
used as intended, regardless of the owner of the real property or the water
permit, for approximately 10 years.

13. ARSD 74:02:01:36 provides as follows:

The [Water Management] board may cancel a water permit, right,
or vested right which has become invalid and file a record of the
cancellation in the water permit, right, or vested right record.

14. ARSD 74:02:01:37 provides:

A water permit [28-2], right, or vested right is invalid if it meets one
or more of the following conditions:

(2) Use of water has been abandoned as specified in SDCL § 46-5-
36;

(3) Use of water has been forfeited for nonuse as specified in SDCL
§ 46-5-37.

WHEREFORE, SUSAN HENDERSON, as personal representative for the
estate, respectfully petitions for the following relief:

2
Petition Pursuant to SDCL § 46-5-37.1
Water Permit 28-2



1. For the chief engineer to investigate, pursuant to SDCL § 46-5-37.1,
whether or not South Dakota water permit 28-2 has been abandoned and for
forfeited.

2. That after the investigation, the chief engineer recommend cancellation of
South Dakota water permit 28-2 for the reason of abandonment and jor
forfeiture.

3. For the South Dakota Water Management Board to properly notice the
interested parties of the hearing upon this petition and/or the investigation of
the chief engineer and to conduct the appropriate hearings on the

abandonment and/or forfeiture of South Dakota water permit 28-2 according
to law.

4. For the South Dakota Water Management Board to cancel South Dakota
water permit 28-2 for abandonment and/or forfeiture. See ARSD 74:02:01:40.

S. For the South Dakota Water Management Board, pursuant to SDCL 46-5-
34.1, to deny any request to transfer South Dakota water permit 28-2 and the
water right contained therein until such time as a hearing can be held on the
petition and investigation by the chief engineer is concluded.

6. For further relief as may be just and equitable.

DATED thiscﬂgﬁy of January, 2020.

SUSAN HENDERSON
Personal Representative for Dora R.
Henderson Estate

foew g AT
JAMES G. SWORD
Attorney for Estate
702 Jennings Ave.
P.O. Box 283
Hot Springs, SD 57747
(605) 745-5422

STATE OF SOUTH DAKOTA )

3
Petition Pursuant to SDCL § 46-5-37.1
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)SS
COUNTY OF FALL RIVER )

SUSAN HENDERSON, being first duly sworn, states that she is the

Petitioner in the foregoing action, that she has read the foregoing document,
and knows the contents thereof to be true to the best of his knowledge,

information and belief.

SUSAN HENDERSON

SUBSCRIBED AND SWORN to pefpre me this QCQ day of June, 2020.

Public - South Dakota

My Commission Expires: 00'2—9[ -5203 5

4
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George Newton LeBar (19198-1988) - Find A Grave Memorial

George Newton LeBar

BIRTH 3 Jan 1919

Douglas, Converse County, Wyoming, USA
DEATH 13 Mar 1989 (aged 70)

Fall River County, South Dakota, USA
BURIAL Douglas Park Cemetery

Douglas, Converse County, Wyoming, USA
MEMORIAL ID 59137420

Obituary
The Douglas Budget

George N. LeBar

DOUGLAS - Funeral services for George N. LeBar, 70, will be held

Friday at 2 p.m. at Congregational United Church of Christ in
Douglas with Dr. Thomas E. Hartshorn officiating. Burial will be
in the Dougtas Park Cemetery.

Mr. LeBar died on March 13, 1989, at the LeBar ranch near

Ardmore, S.D., of an apparent heart attack. He was born on Jan.

3, 1919, the son of Wyoming pioneers Paul C. and Georgia C.
(Doyle) LeBar at Douglas where he was reared and educated,
graduating from Converse County High School.

He owned and operated ranches in Converse County, Wyo.;
Sioux County, Neb.; and Fall River County, S.D. Mr. LeBar had
many out-of-state business associates. He enjoyed fishing and
working.

In 1974 he married Georgene Hager at Little Moon Lake, near
Henry, Neb.

He is survived by his wife of Douglas, one sister, Mrs. Ralph
{Winona) Brown of Casper; and two grandsons, Pierre C. and

George M. LeBar, both of Perth West Australia.

He was preceded in death by his parents; a son, Barney "Paul"
LeBar; and a daughter, Susan "Suzie” LeBar.

Memorials to the American Heart Association or to a charity of

htips:/iwww.findagrave.com/memorial/59137420/george-newton-lebard ~ texi=Mr.,of Wyoming pioneers Paul C.
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6/2612020 George Newton LeBar (1919-1989) - Find A Grave Memorial

the donor's choice would be equally appreciated by the family.

Family and friends may call at the Converse Funeral Chapel
Thursday from 10 a.m. to 8:30 p.m., and Friday from9a.m. to

11:30 a.m.
Family Members
Parents Spouses
3 PaulCLeBar Alyce Gertrude
1894-1976 it Shepperson LeBar
G i2 Cathari 1917-1970 (m,
eorgia Catharine .
1897-1972 M Georgene Hager
N LeBar
1940-2009 (m,
{marriags) 1974)
Siblings Children
B Winona Ruth LeBar #) Paul Lester LeBar
Brown ¥ 1942-1982
1921-1998

p_ Susan Gene LeBar
1948-1968

Created by: Catherine LeBar Hamon
Added: 24 Sep 2010
Find a Grave Memorial 59137420

Find a Grave, database and images (https://www.findagrave.com
: accessed 26 June 2020), memaorial page for George Newton
LeBar (3 Jan 1919-13 Mar 1989}, Find a Grave Memorial no.
59137420, citing Douglas Park Cemetery, Douglas, Converse
County, Wyoming, USA ; Maintained by Catherine LeBar Hamon
{contributor 47314226) .

Copyright © 2020 Find a Grave

hitps:/fiwww.findagrave.com/memorial/59137420/george-newtondebar#:~text=Mr..of Wyoming pioneers Paul C.
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www . lynnjackson.com
311 N. 277H STREET 909 8T. JOSEPH STREET, SUITE 800 110 N. MINNESOTA AVENUE
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1

From the offices of Jeffery D. Collins
e-mail address: jcollins@lynnjuckson.com
Sender's Direct Line -- 605-791-6491

August 17, 2020

South Dakota DENR
Water Management Board
Joe Foss Building

523 E. Capital Ave

Pierre, SD 57501

Re:  Jerald E. and Melissa A. Stearns (The Estate of Dora R. Henderson v.)
Our File No. 150085-00004

Dear Water Management Board:

Enclosed herewith please find enclosed Stearns® Response to Petition Pursuant to SDCL § 46-5-
37.1 (Relating to Water Permit 28-2).

Thank you for your attention in this matter.
Sincerely,

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

Jeffeéry D, 13
JDC:sar
cc:  James Sword

Talbot Wieczorek
Jerald and Melissa Stearns



SOUTH DAKOTA DEPARTMENT OF ENVIRONMENT & NATURAIL RESOURCES
WATER RIGHTS

IN THE MATTER OF WATER PERMIT No. 28-2 )
and concerning Mr. GEORGE LEBAR, )
owner of said permit )

RESPONSE TO PETITION PURSUANT TO SDCL § 46-5-37.1
(RELATING TO WATER PERMIT 28-2)

COMES NOW, JERALD E. STEARNS AND MELISSA A. STEARNS, and in
response to the petition filed by the Estate of Dora R. Henderson in the above referenced
matter file this response:

1. That Jerald E. Stearns and Melissa A. Stearns are the current owners of the real
property that was deeded to them by David Kreycik, as Sucessor Trustee of the Trust No.
2 A Qualified Terminable Interest Property Marital Trust Pursuant to Paragraph 4 of the
Last Will and Testament of Decedent, George N. Lebar, which is real property located in
Fall River County, South Dakota to which Water Permit 28-2 is appurtenant. See SDCL
§§ 46-5-33 and 34..

2. That the Petition Pursuant to SDCL § 46-5-37.1 filed by the Estate of Dora Henderson
with South Dakota Department of Environment & Natural Resources Water Rights fails
to comply with SDLRC 74:02:01:48 which states as follows:

Petitioner to notify all affected persons. The petitioner shall serve a copy
of the petition upon all known persons whose pecuniary interests would be
directly and immediately affected by a declaratory ruling on the petition.
Proof of such service shall be filed with the board with the petition. All
such parties shall be notified by the chief engineer at least 15 days before
the petition is scheduled to be heard. In addition, the petitioner shall publish
a notice of hearing describing the contents of the petition pursuant to
SDCL 46-2A-4(1) to 46-2A-4(10), as applicable, and SDCL 1-26-17.

3. Jerald and Melissa Stearns, subsequent owners of the Lebar property, to which Water
Permit 28-2 is appurtenant, were not provided notice by the Estate of Dora Henderson of
the petition as required by the South Dakota Administrative Rules.

4. As such, Stearns have requested that the attomey for the Estate of Dora R. Henderson
file an Amended Petition to provide notice to any and all parties who have pecuniary
interests which would be affected if Water Permit 28-2 or any portion thereof is declared
abandoned, specifically to all of the owners of the real property which is irrigated under



Water Permit 28-2 and therefore it appurtenant.

5. To date, the Estate of Dora R. Henderson has failed to file an Amended Petition
which would comply with the South Dakota Administrative rule requirements.

6. The Stearns request that the South Dakota Department of Environment & Natural
Resources and the Chief Engineer for the Water Rights Division and the Water
Management Board notify and require the Estate of Dora R. Henderson to file and
provide notification of an Amended Petition to comply with the South Dakota
Administrative Rules or in the alternative, that the Chief Engineer for the Water Rights
Division and Water Management Board dismiss the filed Petition so that it can be
properly filed and noticed to all affected parties.

Dated August 17, 2020.

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

e

Teffery D/Collins™
E . Olson

orneys for Jerald and Melissa Stearns
909 St. Joseph Street, Suite 800
Rapid City, SD 57701-3301
605-342-2592



J11N. 27TH STREET
SUITE4

1AW OFFICES
Lynn, Jackson, Shultz & Lebrun, rc.

LAWYERS ALSO ADMITTED IN MINNESOTA, I0WA, NORTH DAKOTA AND WYOMING
www lyanjackson.com

909 ST. JoSEPH STREET, SUITE 800
RapiD CITY, 8D 57701-3301

SPEARFISH, SD 577833213 605-342.2592
605-7229000 FAX 605-342.5185
Fax 605-7229001
REPLY TO: Rapid City Office
From the offices of Jeffery D. Collins
e-mail address. jcollins@lynnjackson.com
Sender's Direct Line -- 605-791-6491
August 17, 2020

South Dakota DENR

Water Management Board

Joe Foss Building

523 E. Capital Ave

Pierre, SD 57501

Re: Jerald E. and Melissa A. Stearns (The Estate of Dora R. Henderson v.)
Our File No. 150085-00004

Dear Water Management Board:

RECEIVED
AUG 19 2020

WATER RIGHTS
PROGRAM

110 N. MINNESOTA AVENUE
SUITE 400

S10UX FALLS, SD 57104-6475
605-332-5999

FaX 605-332-4249

Enclosed herewith please find enclosed Stearns’ Response to Petition Pursuant to SDCL § 46-5-
37.1 (Relating to Water Permit 28-2).

Thank you for your attention in this matter.

Sincerely,

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

Jeffery D.

JDC:sar

cc: James Sword
Talbot Wieczorek
Jerald and Melissa Stearns



SOUTH DAKOTA DEPARTMENT OF ENVIRONMENT & NATURAL RESOURCES

WATER RIGHTS
IN THE MATTER OF WATER PERMIT No. 28-2 )
and concerning Mr. GEORGE LEBAR, )
owner of said permit )

RESPONSE TO PETITION PURSUANT TO SDCL § 46-5-37.1 -
(RELATING TO WATER PERMIT 28-2)

COMES NOW, JERALD E. STEARNS AND MELISSA A. STEARN S, and in
response to the petition filed by the Estate of Dora R. Henderson in the above referenced
matter file this response:

1. That Jerald E. Stearns and Melissa A. Stearns are the current owners of the real
property that was deeded to them by David Kreycik, as Sucessor Trustee of the Trust No.
2 A Qualified Terminable Interest Property Marital Trust Pursuant to Paragraph 4 of the
Last Will and Testament of Decedent, George N. Lebar, which is real property located in
Fall River County, South Dakota to which Water Permit 28-2 is appurtenant. See SDCL
§§ 46-5-33 and 34.

2. That the Petition Pursuant to SDCL § 46-5-37.1 filed by the Estate of Dora Henderson
with South Dakota Department of Environment & Natural Resources Water Rights fails
to comply with SDLRC 74:02:01:48 which states as follows:

Petitioner to notify all affected persons. The petitioner shall serve a copy
of the petition upon all known persons whose pecuniary interests would be
directly and immediately affected by a declaratory ruling on the petition.
Proof of such service shall be filed with the board with the petition. All
such parties shall be notified by the chief engineer at least 15 days before
the petition is scheduled to be heard. In addition, the petitioner shall publish
a notice of hearing describing the contents of the petition pursuant to
SDCL 46-2A-4(1) to 46-2A-4(10), as applicable, and SDCL 1-26-17.

3. Jerald and Melissa Stearns, subsequent owners of the Lebar property, to which Water
Permit 28-2 is appurtenant, were not provided notice by the Estate of Dora Henderson of
the petition as required by the South Dakota Administrative Rules.

4. As such, Stearns have requested that the attorney for the Estate of Dora R. Henderson
file an Amended Petition to provide notice to any and all parties who have pecuniary
interests which would be affected if Water Permit 28-2 or any portion thereof is declared
abandoned, specifically to all of the owners of the real property which is irrigated under



Water Permit 28-2 and therefore it appurtenant.

5. To date, the Estate of Dora R. Henderson has failed to file an Amended Petition
which would comply with the South Dakota Administrative rule requirements.

6. The Stearns request that the South Dakota Department of Environment & Natural
Resources and the Chief Engineer for the Water Rights Division and the Water
Management Board notify and require the Estate of Dora R. Henderson to file and
provide notification of an Amended Petition to comply with the South Dakota
Administrative Rules or in the alternative, that the Chief Engineer for the Water Rights
Division and Water Management Board dismiss the filed Petition so that it can be
properly filed and noticed to all affected parties.

Dated August 17, 2020.

LYNN, JACKSON, SHULTZ & 1.LEBRUN, P.C.

e 2

Jeff c‘/ llins™
. Olson
orneys for Jerald and Melissa Stearns
909 St. Joseph Street, Suite 800
Rapid City, SD 57701-3301
605-342-2592



SOUTH DAKOTA DEPARTMENT OF ENVIRONMENT & NATURAL RESOQURCES
WATER RIGHTS

IN THE MATTER OF WATER PERMIT No. 28-2 )
and concerning Mr. GEORGE LEBAR,
owner of said permit

g N

CERTIFICATE OF SERVICE
I hereby certify that on August 17, 2020, I sent to:

James G. Sword

Sword Law Office, P.C.
702 Jennings Ave.

P.O. Box 283

Hot Springs, SD 57747
jim@swordlawoffice.com

Talbot J. Wieczorek

Gunderson, Palmer, Nelson & Ashmore LLP
506 Sixth Street

PO Box 8045

Rapid City, SD 57709-8045

tjiw@gpna.com

by electronic mail and first class mail, postage prepaid, a true and correct copy of
Response To Petition Pursnant To SDCL 46-5-37.1 (Relating To Water Permit 28-2)
relative to the above-entitled matter.

Dated August 17, 2020.

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

By: 0/\—/
Jeffery ollins
Erikg&. Olson
Attbrneys for Jerald and Melissa Stearns

909 St. Joseph Street, Suite 800
Rapid City, SD 57701-3301
605-342-2592




L STATE OF SOUTH DAKOTA

RECEIVED

AUG 2 & 2020

i

g RIGHTS

OFFICE OF ATTORNEY GENERAL WA DGRAM
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Phone (6058) 773-3215
JASON R. RAVNSBORG Fax (605) 773-4106 CHARLES D. McGUIGAN

ATTORNEY GENERAL TTY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL
' : http://atg.sd.gov/

August 25, 2020

James G. Sword
Sword Law Office, P.C.
P.O. Box 283

702 Jennings Avenue
Hot Springs, SD 57747

Jeffery D. Collins

Lynn, Jackson, Shultz & Lebrun
909 Saint Joseph Street, Suite 800 -
Rapid City, SD 57701-3301

Re: In the Matter of Water Permit No. 28-2
Dear Mr. Sword and Mr. Collins:

I am contacting you with regard fo your submissions under the caption “In The
" Matter of Water Permit No. 28-2 and concerning Mr. George LeBar owner of
said permit”. The initial correspondence received was on June 26, 2020, from
Mr. Sword. It consists of a request for an investigation pursuant to SDCL
8§ 46-5-37.1 to determine whether Water Permit No. 28-2 has been abandoned
or forfeited. On August 17, 2020, the Chief Engineer received a response to
Mr. Sword’s request from Mr. Collins on behalf of his clients dated August 17,
2020, which requests the Chief Engineer to require Mr. Sword to file an
amended petition and complete service upon all parties which may have a
pecuniary interest in accordance with ARSD 74:02:01:48 .

First, a request for investigation is handled by the Chief Engineer. It does not
go through the Water Management Board before the investigation is conducted.
To be clear, there is nothing currently pending before the Watér Management
Board in this matter. Correspondence with the Chief Engineer need not be
presented in the form of a formal pleading.

4



James G. Sword
Jeffery D. Collins
August 25, 2020
Page 2

Second, to aid the parties through this process, please allow me to explain how
the Chief Engineer responds to requests for investigations. Upon the receipt of
a complaint, regardless of its form, the Chief Engineer, either himself or
through an engineer in his employ, conducts an investigation. A report on the
investigation is guthored. Based upon that investigation, the Chief Engineer
determines whether a cancellation proceeding should be commenced due to
abandonment or forfeiture. The report becomes part of the file and is available
to the parties once finalized. Should the Chief Engineer find it appropriate to
proceed with cancellation, notice is then provided to the parties pursuant to
the statute and the matter is placed on the agenda for the Board’s next
regularly scheduled meeting.

With regard to the June 26, 2020 letter, the Chief Engineer does not construe
this request for an investigation as a petition for declaratory ruling,
Complaints or requests for investigation are not normally construed as
petitions for declaratory rulings. Rather, a petition for a declaratory ruling
generally provides a specific request for a declaration of rights and includes
reference to SDCL § 1-26-15 and ARSD 74:02:01:46. Here, the request seeks
only an investigation. The Chief Engineer’s position is that ARSD 74:02:01:48
is applicable only to petitions for declaratory rulings. Complaints and/or
requests for investigations are not required to be served upon other interested
parties.

Finally, as I am sure you are aware, the engineer assigned to conduct this
investigation recently conducted an on-site visit. He will be authoring a report
which will be reviewed by the Chief Engineer. Once that report is finalized and
the Chief Engineer has had the opportunity to review the report and make a
determination, the report will be made available to you as well as notice of the
Chief Engineer’s decision.

Please feel free to contact me should you have any additional questions or
concerns.

Sincerely,

LB,

Ann F. Mines Bailey
Assistant Attorney General

AFM/mn
cc: Eric Gronlund, Chief Engineerv”



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

September 17, 2020

James G Sword, Attorney
Sword Law Office P.C.
PO Box 283

Hot Springs SD 57747

Dear Mr. Sword,

I'am writing concerning your petition to investigate Water Right No. 28-2 to determine whether the
permit holder has abandoned or forfeited the water right.

As requested by your petition, an investigation of Water Right No. 28-2 has been completed. A report
containing the results of the investigation is enclosed. I agree with the report conclusion that
insufficient evidence exists for the state to prove the water right has been abandoned or forfeited. In
fact, evidence exists showing it likely has not been abandoned or forfeited. Consequently, I choose to
not recommend cancellation of the water right to the Water Management Board and will not be
scheduling the matter for board consideration pursuant to South Dakota Codified Law 46-5-37.1.

Please contact me if you have any questions, I can be reached at phone (605) 773-3352.

Sincerely,

B Bt

Eric Gronlund, Chief Engineer
Water Rights Program

enclosure

cc: Jeffery D Collins, Lynn, Jackson Shultz & LeBrun, 909 Saint Joseph Street, Suite
800, Rapid City SD 57701
Jerald E. and Melissa A. Stearns
Double V Land & Cattle LLC % Darrell Vermeer
Assistant Attorney General Ann Mines Bailey



Water Rights Program - DENR
File Documentation

File Nos. Water Right No. 28-2 (28A-2 & 28B-2) (currently in the name of George LeBar)
County: Fall River

No. 28A-2

Name of Person: Jerald E Stearns and Melissa A Stearns

Address: 11450 Plains Creek Road, Edgemont SD 57735

No. 28B-2

Name of Person: Double V Land & Cattle LLC % Darrell Vermeer

Address: 1506 Crown Ridge Dr, Sioux Center 1A, 51250

Date: 9-16-20

RE: Investigation of the status of WR No. 28-2

Comments:

The license for Water Right No. 28-2 (Attachment 1) was reissued on November 26, 1986, based upon a
May 7, 1985, water permit inspection performed by Delvin D Brosz, Staff Hydrologist. Delvin D. Brosz
also produced a map (Attachment 2) of the irrigation and diversions based upon his inspection,

On June 22, 2020, the Water Rights Program received Notice of Transfer of Ownership forms for No. 28-
2 from Jerald E Stearns and Melissa A Stearns and Double V Land & Cattle LLC % Darrell Vermeer.
Water Right No. 28-2 will be split into two separate water rights and identified as Nos. 28A-2 for the
Stearns and 28B-2 for Double V Land & Cattle LLC. '

On June 29, 2020, Chief Engineer Eric Gronlund received a petition from attorney James G Sword
representing the Estate of Dora Henderson requesting Water Right No. 28-2, held in the name of George
LeBar, be cancelled due to abandonment and/or forfeiture. SDCL 46-5-37.1 provides that upon petition
by any interested person and after reasonable notice to the holder of the right, the chief engineer may
investigate whether or not a right has been abandoned or forfeited.

On August 18, 2020, SD DENR-Water Rights staff engineers Mark Rath and Nakaila Steen, accompanied
by Mr. Jerald Stearns and Mr. Darrell Vermeer, performed a site investigation of the diversions and
irrigation works covered by Water Right No. 28-2 (Nos. 28A-2 and 28B-2). The area encompassed by
the irrigation system and diversions in sections 13, 24, 25 and 26 of T10S-R2E was canvassed to look at
the Coal Creek diversion dam, main irrigation ditch/dike and spreader dikes.

The type of irrigation system utilized by Water Right No. 28-2 is a passive spreader irrigation system
using a small diversion dam located on Coal Creek to divert water into a main ditch/dike to carry and
disperse the water the length of the irrigation project. Also, multiple spreader dikes intercept runoff from
dry draws and overland drainage and disperse water throughout the project (Figure 1).

The diversion dam located in the NE % NE % of Section 26 T10S-R2E was found to be intact (Figure 2).
Water diverted into the main ditch carries water down the ditch to the irrigation project where the main
ditch becomes a dike. The dam has a culvert through the embankment (Figure 3) allowing excess water
not diverted to either the main ditch/dike, or to a separate irrigation ditch authorized by Water Right No.



LLN10-2, to remain in Coal Creek and continue to flow downstream. There are a series of spreader dikes
located in Sections 13 and 24; T10S-R2E (Figures 5 to10) that intercept runoff from numerous draws and
side hills, spreading the water out over pastureland in those same sections. The investigation found these
dikes to be intact and capable of functioning. However, there was a breach of the main dike located in in
the NE % SE % of Section 13 T10S-R2E (Figure 11) approximately 1.75 miles downstream from the Coal
Creek diversion. Mr. Stearns indicated this breach had occurred during 2019. Mr. Stearns said he had a
contractor who was currently doing some dirt work for him who would repair this breach when he
completed his other work.

Conclusions:

During my August 18, 2020, investigation of the irrigation authorized by Water Right No. 28-2, I found
the irrigation system and diversions to be intact and functional, matching what was licensed in 1986 based
upon the 1985 inspection by Delvin D. Brosz. Based upon my investigation, I find no Jjustification to
schedule Water Right No. 28-2 for a hearing before the South Dakota Water Management Board for
cancellation due to abandonment and/or forfeiture.

Az o

Mark D Rath
Natural Resources Engineer IT1
SD DENR-Water Rights Program
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Figure 1 — Area map for Water Right No. 28-2 (Nos. 28A-2 and 28B-2) showing the authorized irrigation
and the locations of photos taken during the August 18, 2020 water right status investigation.



Figure 2 - Photo Location A- Diversion dam on Coal Creek located in the NE % NE Y of Sec 26
T10S-R2E.

Figure 3 - Photo Location A- Creek flow bypass pipe through the diversion dam on Coal Creek
located in the NE ' NE Y of Sec 26 T10S-R2E.



Figure 4 - Photo Location B- Diversion dam on Coal
ditch/dike on the left for Water Right No. 28-2
NE Y of Sec 26 T10S-R2E.

Creek on the right and top of the main
(Nos 28A-2 and 28B-2) Creek located in the NE v

Figure 5 - Photo Location C — A spreader dike to intercept runoff and disperse the water for
irrigation located in the SE % SE % of Sec 24 T10S-R2E.



Figure 6 - Photo Location D - A spreader dike to intercept runoff and disperse the water for
irrigation located in the NW % SE Y of Sec 24 T10S-R2E.

Figure 7 - Photo Location E - A spreader dike to intercept runoff and disperse the water for
irrigation located in the NE Y4 SW V4 of Sec 24 T10S-R2E.



Figure 8 - Photo Location F — The main ditch/spreader dike to transport water from Coal Creek and
intercept runoff and disperse the water for irrigation located in the NE % SW Y% of Sec 24 T10S-R2E.

Figure 9 - Photo Location G facing north - A spreader dike to interce

pt runoff and disperse the
water for irrigation located in the NE ' NE % of Sec 24 T10S-R2E.



Figure 10 - Photo Location G facing south - A spreader dike to intercept runoff and disperse the
water for irrigation located in the NE % NE % of Sec 24 T10S-R2E.

Figure 11 - Photo Location H - A dike breach to the main ditch/dike located in the NW Y SE Y of
Sec 13 T10S-R2E.
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General Depiction of Diversion Points and Irrigated Acres Authorized by Reissued Water License no. 28-2
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Diversion points under Water License 28-2




File No. 28-2

WATER RIGHTS PROGRAM - FILE DOCUMENTATION

George LeBar held Water Right No. 28-2 authorizing diversion of 8.30 cubic feet of water per second
(cfs) from Coal Creek and dry draws, Fall River County, South Dakota for irrigation of 583 acres
located in portions of Sections 13 & 24, T10S, R2E and carried priority dates of July 26, 1907,
February 1, 1910, October 14, 1910, March 29, 1911 and October 2, 1949.

On June 22, 2020, ownership changes were filed for the land described in the water right. Based on
the ownership changes, Water Right No. 28-2 was divided and reissued to reflect separate ownership
as follows:

e No. 28A-2, Jerald E Stearns and Melissa A Stearns, 11450 Plains Creek Road, Edgemont
SD 5773S authorizing diversion of 3.50 cfs from Coal Creck and dry draws to irrigate 245 acres
in Section 13, T108S, R2E;

¢ No.28B-2, Double V Land & Cattle LLC, % Darrell Vermeer, 1506 Crown Ridge Dr, Sioux

Center 1A, 51250 authorizing diversion of 4.80 cfs from Coal Creek and dry draws to 1mgatc
338 acres in Secnon 24, T10S, R2E.
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