WATER PERMIT NO.

Name of Applicant: Brian Burnham

Address: 31166 300" St, Winner SD 57580 Phone: 605 208-0383

Amount of Water Claimed: 1.85 cfs Total Acres: 130 acres

Source of Water Supply: groundwater (4 wells)

Water to be used for: irrigation County: Tripp
Type of Waste Disposal System:

Location: 24 miles southwest of Winner

PRIORITY Date Received: 12-28-21 Application/Licensc Fee:  $ 1,250
Corrected Application Received: Period of’ Annual Use: April 1 — October 31
Remarks:

Diversion Point: SE 1/4 Section 16; all in T9SN-

2833-2

R77W

[.and to be Irrigated: SE 1/4 Sec 16-T9SN-R77W

T

Depth of Well: 100 feet LS
Well Driller:

Remarks:
Type of Map: aerial

Prepared by:

Reviewed and the Number Assigned on: 1-4-22 By: Karen Schlaak

Notice of Hearing - date to intervene:




SOUTH DAKOTA
WATER PERMIT NO. 2833-2

Date of first receipt of application December 28, 2021.

The Water Management Board approved Water Permit No. 2833-2 on October 5. 2022 for Brian Burnham, 31166 300" St,
Winner SD 57580 authorizing the construction of the water use system and the placing of water to beneficial use subject to

the following limitations, conditions and qualifications:

1.

[§]

Water Permit No. 2833-2 appropriates 1.85 cubic feet of water per second from up to 9 wells to be completed into the
Quaternary Eolian Aquifer (approximately 75 feet deep) located in the W 1/2 section 15; and NE 1/4 SE 1/4 section
16: all for irrigation of 130 acres in the SE 1/4 Section 16; all in T95N-R77W. Two of the 9 wells are existing
wells covered by Water Right No. 1260-2 for irrigation of the SW1/4 section 15-T95SN-R77W. This permit
authorizes the 2 existing wells and the 7 proposed wells be used to irrigate all the acreage in the SE1/4 Section 16
and SW1/4 section 15: all in T95N-R77W. The pivots will be operated on an alternating basis. This site is located
approximately 24 miles southwest of Winner SD.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is actually
and beneficially applied for irrigation. The water is to be used during the following described annual period:

April 1 — October 31.

The date from which applicant may claim right is December 28, 2021.

One-fifth of the construction is to be completed on or before April 5, 2025.

All construction is to be completed on or before October 5. 2027,

Water is to be put to beneficial use on or before October 35, 2031.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully impaired by
this appropriation.

QUALIFICATIONS

The wells approved under Water Permit No. 2833-2 are located near domestic wells and other wells which may
obtain water from the same aquifer. Water withdrawals shall be controlled so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water rights.

The wells authorized by Permit No. 2833-2 shall be constructed by a licensed well driller and construction of the
well and installation of the pump shall comply with Water Management Board Well Construction Rules, Chapter
74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.
Water Permit No. 2833-2 and Water Right No. 1260-2 may not be exercised simultancously, and the maximum

combined diversion rate authorized by Permit No. 2833-2 and Water Right No. 1260-2 may not exceed 1.85 cubic
feet of water per second.

WATER MANAGEMENT BOARD

By:

0CT 07 2022

Eric Gronlund, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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FOKV 2: Application for irrigation in South Dakota

(type or print)

(officc use only )

Mail to:
ail to No. :Z 8 3 5~— Z Hydrologic Unit 1015 OO0 p 3
DENR - Water Rights Basin N/ rb i L
523 E Capitol Ave WVicbrara ~[ri k# [ 54 /
Pierre, SD 57501-3182 | Newspaper [A)iner fHleocate, '

ph. (605) 773-3352

Plains inc
Application For Permit To Appropriate Water For Irrigation

Type of Application: g New l__—] Vested Right D Amendment/Correction to Permit No.
(Use predates Mar 2, 1955)
Description of amendment/correction: (i.. change diversion point(s), add diversion point(s), change use, etc.)

[. Name to Appear on Irrigation Permit 8,—.‘;.—.,4 Burn hLam
Note: The “Name to Appear on Irrigation Permit” must be the name in which the property to be irrigated is held in.
Mailing Address Bl/éé Socte S W.'aner— SO 575850
(Address) (City) (State} (Zip Code)
Phone Mobile fo5 20 3-0383 Email
2. Amount of water claimed | ,9S  *CFS or $35  **GPM ***AF  Total Acreage /30

(*Cubic Feet per Second)  (**Gallons per Minute)  (***Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Source of water supply  “~t7errS uto G wells (3 2yistinawells — /2(;0*5(7
. . - V= = PUACSE 2
4. Location of point of diversion  $surnegst @y re A 85F ’/,f} of Leerion B'Ga JBwnSh
7

(example - 3 wells in SW1/4 NE1/4 section 12-T104N-R53W})

95/]/0"*‘:', 7?&‘/!;1‘& 771'1/ omwth County

5. County or counties where water will be used “Tr.2pn
6. Annual period during which water is to be used AL - CTOBER

7 . List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)

Land Description Acres Land Description Acres

A/lv "/0/401:5\ 375
NE Yo Aces [SE Ste, Ib- | 325
sw_ 4o Awes \  Taswv-RIIW | 325
SE Yo Aes | 3.5

=
8. Give a description of the project. (Attach sheet if more space is needed)

See e dosumentatiorn dated march 4 21, 2023.

| Br.'c,,{ 5(4//1 £ G+ Dl , the applicant, certify under
Title (if applicable)

Name of Person
penalty of perjury that T have read this application, examined the attached map, and that the matters stated are true. [ further certify, if

acting on behalf of an entity or individual other than myself, that I am authorized to submit this application.

2015-10 Attachments: Attach Form 2A 1if diversion is from a well or dugout, or if storage of water is proposed. Also, attach
map and any other technical information. (see instructions)




Form 2A Supplemental Information

(Complete required and applicable portions only) (type o prinit)

1. Well Information (check one or both as applicable) [X]Dri]lmg new W{EH(S) DUQlﬂg existing well(s)

7
a) If new wells, how manyi Have test holes been drilled K]Yes [[JNo Drilled by [))ec,ﬂ,’j Wwer/ & I/f/? ,;/74,;,-‘,7

9\ (if yes, please provide copies of logs)
b) If existing wells, how many 49~ Provide copy of log(s). if available. Drilled by

For cither Existing or Proposed Wells:
¢) Well Depth (required) (OO "'  Depth to Top of Water Bearing Material ) ' Depth to Water from Surface HO'

d) Distance to nearest domestic well on applicant's property 3/"/ mile Property owned by others

2. Wastewater Disposal System Information

a) Type of System (i.e. septic tank, drain field)

b) System Capacity (gallons ) Year Constructed

¢) Connected to the City of Sanitary System

3. Dugout Information

a) Surface Dimensions Depth

b) Depth to water (ground surface to water level)

4. Water Storage Dams
If the proposed water use system contains one or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their

name and address:
b) Freeboard

¢) Crest Width

Crest Length
d) Height
¢) Primary Outlet Capacity

If pipe, diameter

o e
T — T f) Secondary Spillway Capacity
v Water Surface 0 / Spillway Width
g) X & Y Slope (e.g. 3to1isa typical slope)
¥ Y d Upstream
X X Downstream
/ - ] h) Surface Area of Impoundment
e —— 1) Storage Acre Feet

j) Drainage Area Above Dam Acres

2005-10



S

[

QSDA United States
=l ;.... Tripp County, South Dakota

60.9 ACRES

CORN
5-15-19

Common Land Unit |
/"~ Non-Cropland
Cropland
Wetland Determination Identifiers
@® Restricted Use
¥ Limited Restrictions
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2019 Program Year

Map Created June 14, 2019

Farm 6497

16 -95N -77W

United States Department of Agriculture (USDA) Fam Service Agency (FSA) maps are for FSA Program administration only. This map does not represent a legal survey or reflect actual
ownership; rather it depicts the information provided directly from the producer and/or National Agricultural Imagery Program (NAIP) imagery. The producer accepts the data 'as is' and
assumes all risks associated with its use. USDA-FSA assumes no responsibility for actual or consequential damage incurred as a result of any user's reliance on this data outside FSA
Programs. Wetland identifiers do not represent the size, shape, or specific determination of the area. Referto your original determination (CPA-026 and attached maps) for exact

boundaries and determinations or contact USDA Natural Resources Conservation Service (NRCS).
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- Farm 6497

Wetland Determination Identifiers
® Restricted Use

+/ Limited Restrictions
Exempt from Conservation 15 -95N -77W

Compliance Provisions
United States Department of Agriculture (USDA) Fam Service Agency (FSA) maps are for FSA Program administration only. This map does not represent a legal survey or reflect actual
ownership; rather it depicts the information provided directly from the producer and/or National Agricultural Imagery Program (NAIP) imagery. The producer accepts the data ‘as is' and
assumes all risks associated with its use. USDA-FSA assumes no responsibility for actual or consequential damage incurred as a result of any user's reliance on this data outside FSA
Programs. Wetland identifiers do not represent the size, shape, or specific determination of the area. Referto your original determination (CPA-026 and attached maps) for exact

boundaries and determinations or contact USDA Natural Resources Conservation Service (NRCS).




DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

File No. 2833-2

WATER RIGHTS PROGRAM -- FILE DOCUMENTATION

NAME: Blake and Brian Burnham

ADDRESS: 31166 300" St, Winner SD 57580

DATE: March 4, 2022 PHONE: 605.208.0383 EMAIL: burnhambros(@hotmail.com
RE: Modifying Application No. 2833-2 concerning acreage and well locations
COMMENTS:

Blake Burnham with his brother called and asked about modifying Application No. 2833-3 based on the results
having test holes completed. A map was supplied showing the location of test holes which may be the location of
up to 9 wells (includes the northernmost well labeled as “no” as a possible well site). The location of the 9 wells is
the W1/2 section 15; and NE1/4 SE1/4 section 16; all in T95N-R77W. Based on these test hole locations, the
Burnham Brothers want to change the location of the acreage to be irrigated identified on Application No. 2833-2
from the SE1/4 section 16 to the NW1/4 section 15; all in TOSN-R77W. Two of the 9 wells are existing wells
covered by Water Right No. 1260-2 for irrigation of the SW1/4 section 15. Mr. Burnham indicated he would like
to be able to use all the wells for irrigating the entire W1/2 section 15. It is hoped the combination of all the wells
will produce around 800 gallons per minute which means the pivots in the W1/2 section 15 will run on an

alternating basis.

Mr. Burnham also indicated he would also like to change the location of the acreage irrigated from a tributary to the
Keyapaha River in the NW1/4 section 15 to the SE1/4 section 16; all in T9SN-R77W. I informed Mr. Burnham
during the phone call it would require submitting another application to change the location of the acreage. The
NW1/4 section 15 is currently covered by Water Right No. 2453-2 held by Rodney Hofeldt.

RECOMMENDED ACTION:

Modify Application No. 2833-2 as described above and note that all of the existing and proposed wells (up to 9
wells) will be used for irrigating all of the acreage in the W1/2 section 15-T95N-R77W. An application may be
filed later to change the location of the irrigated acreage in the NW1/4 section 15 from Lost Creek and a dugout to

the SE1/4 section 16.

12

Ron Duvall, Water Rights Permitting Administrator
SD DANR, Water Rights Program
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DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

File No. 2833-2

WATER RIGHTS PROGRAM -- FILE DOCUMENTATION

NAME: Blake and Brian Burnham

ADDRESS: 31166 300" St, Winner SD 57580

DATE: March 16,2022 PHONE: 605.208.0383 EMAIL: burnhambros@hotmail.com
RE: Modifving Application No. 2833-2 concerning acreage
COMMENTS:

Blake Burnham with his brother called and asked about once again modifying Application No. 2833-2. This is in
reference to file documentation dated March 4, 2022. In that file documentation, Mr. Burnham indicated he would
also like to change the location of the acreage irrigated from a tributary to the Keyapaha River in the NW1/4
section 15 to the SE1/4 section 16; all in T95N-R77W. I informed Mr. Burnham during the phone call it would
require submitting another application to change the location of the acreage. The NW1/4 section 15 is currently
covered by Water Right No. 2453-2 held by Rodney Hofeldt.

Mr. Burnham has now learned that Mr. Hofeldt is unwilling to file an application to change the location of the
irrigated acreage to the SE1/4 section 16. Consequently, Mr. Burnham now wants to revise Application No. 2833-
2 to go back to irrigating the SE1/4 section 16-T95N-R77W as was originally planned. The location of the existing
and proposed diversion points will remain unchanged as described in the March 4, 2022 file documentation.

RECOMMENDED ACTION:

Modify Application No. 2833-2 as described above and note that all of the existing and proposed wells (up to 9
wells) will be used for irrigating all of the acreage in the SE1/4 Section 16 and SW1/4 section 15; all in T95N-

R77W.

N
Ron Duvall, Water Rights Permitting Administrator

SD DANR, Water Rights Program



RECEIPT

WATER RIGHTS PROGRAM
South Dakota Department of Agriculture and Natural Resources

RECEIVED OF Burnham Inc. 314" Ave., Winner SD 57580

Date December 28, 2021

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. (9 (Z B A to Appropriate Water, to $1050.00
construct and to put water to beneficial use
Fee for Application for Permit No. to Appropriate Water for $
Future use
Fee to retain Future Use Permit No. after period of seven years. $
Fee for Inspecting Constructed Works, confirming beneficial use and issuing $200.00
Water License No. H &33-2
Fee for Filing Transfer Form $
Fee for $
Fee for Issuing New Well Driller’s License No. $
Fee for Renewal of Well Driller’s License No. $
Fee for Issuing Well Pump Installer’s License No. $
Fee for Renewal of Well Pump Installer’s License No. $
(Any Other Work Provided by Law) TOTAL $1250.00
By
Chief Engineer

P




)

RECEIVED
DEC 2 8 2021

WATER RIGHTS
PROGRAM

Brian Burnham
31166 300t Street
Winner, SD 57580

12-26-2021

DENR — Water Rights
523 E Capitol Ave a
Pierre, SD 57501-3182 |,
Re: Irrigation permits
Attached are 2 separate irrigation permit applications. | did them as 2 separate
applications to keep the legal descriptions and other details accurate to the particular
irrigation circles. However, | would like to apply for just one permit for the total 260
acres, so that | can better use my wells.

| believe that | have the correct payment enclosed. If | am wrong, please let me know.
Please call 605-208-0383 if you have any questions.

Thank you.

Sincerely,

fo A

Brian Burnham



File No. 2833-2

Water Rights Program - File Documentation

NAME: Blake Burnham
ADDRESS: 31166 300" St, Winner SD 57580
DATE: January 6, 2022

RE: Application No. 2833-2

COMMENTS:

I talked with Blake Burnham regarding the three applications he and his brother submitted.
Blake stated he was aware that Water Right No. 1260-2 covered irrigation in the SW 1/4 Sec 15-
T95N-R77W. He was unsurc what he was doing when he submitted the applications. [ told him
we would disrcgard the application for SW 1/4 Sec 15-T95N-R77W. Application No. 2833-2
would be for irrigation of the SE 1/4 Section 16-T95N-R77W. We would also be refunding the
overpayment of $200 once the permits have gone through the process.

Blake said they would like to be able to use the wells authorized by No. 1260-2 as backup if
neceessary.

Blake indicated the test holes had not been drilled. [ requested the test hole Jogs be submitted as
soon as they are completed. :

Winun Dotlacke

Karen Schlaak
Water Rights Program



Schlaak, Karen

e — =
From: Schlaak, Karen

Sent: Tuesday, March 1, 2022 10:45 AM

To: burnhambros@hotmail.com

Subject: Water Permit Application Nos. 2832-3 and 2834-2

Attachments: 2580.pdf

Attached is a copy of the report, chief engineer recommendations and information regarding the public notice for the
two water permit applications. As stated in the letter, please contact the papers as soon as possible to authorize
publication and arrange for payment.

Since the applications were submitted in two different names (Blake Burnham and Brian Burnham) each permit has a
separate public notice. | have emailed both the Plainsman and the Winner Adovate the two notices to be published next

week. Let me know if you have questions.

This information is being mailed to you today.

Karen Schlaak
DANR - Water Rights Program ) ) ) /@UM
(605) 773-3352 Ao PAM nller wal

Website: https://danr.sd.gov




Schlaak, Karen -

From:

Sent:

To:

Subject:
Attachments:

Blake,

Schlaak, Karen

Wednesday, March 9, 2022 12:54 PM
burnhambros@hotmail.com

Water Permit Application Nos. 2833-2 and 2834-2
2756.pdf

Attached is a copy of the revised report, chief engineer recommendations and information regarding the public notices
for your two water permit applications. Application No. 2833-2 has been amended with the changes you discussed with
Ron Duva!l. The notices are scheduled to be published on March 16, 2022. As stated in the letter, please contact the
paper(s) as soon as possible to authorize publication and arrange for payment. This information is being mailed to you

today.

KAOvesa Senioar

DANR - Water Rights Program

{605) 773-3352

Website: https://danr.sd.gov




Duvall, Ron

R _ R
From: Burnham Bros <burnhambros@hotmail.com>
Sent: , Wednesday, March 16, 2022 2:29 PM
To: Duvall, Ron '
Subject: Re: [EXT] Revise Application and Public Notice

Yes that is correct. Thank you for your time and the hassle. Please move forward with the permit

Sent from my Verizon, Samsung Galaxy smartphone
Get Qutlook for Android

v

From: Duvall, Ron <Ron.Duvall@state.sd.us>

Sent: Wednesday, March 16, 2022 1:45:28 PM

To: burnhambros@hotmail.com <burnhambros@hotmail.com>
Subject: Revise Application and Public Notice

Blake,

Attached is document documenting our conversation and a revised public.notice. Please look at these ASAP and let me
know if they look OK. One thing | assumed, yes that dangerous word, is that use of all the wells would be on the SE1/4
sec 16 and SW1/4 sec 15 rather than on the W1/2 of sec 15 as you had hoped.

Please let me know if it looks OK so we can get the notice to the paper for publication next week.

Thank you,

Ron



Schlaak, Karen

_ R
From: Schlaak, Karen
Sent: Thursday, March 17, 2022 8:45 AM
To: burnhambros@hotmail.com ‘
Subject: Notice to be published March 23, 2022 *
Attachments: 2833-2publicshort_finalbyRD20220316.docx

Attached is a copy of the revised public notice for Application No. 2833-2. The notice has been sent to the Plainsman,
Huron SD (605 353-7414) and the Winner Advocate (605 842-1481) to be published on April 23, 2022,

Please contact the papers as soon as possible to authorize publication and arrange for payment.

Karew Schhlaar ¢
DANR - Water Rights Program

{605} 773-3352

Website: https://danr.sd.gov




Schlaak, Karen

AR
From: " Schlaak, Karen
Sent: ' Thursday, March 17, 2022 8:36 AM
To: Winner Advocate ,
Subject: 2833-2, Brian Burnham
Attachments: 2833-2public.short_finalbyRD20220316.docx; FORM8.FRM.doc
'ﬁ

Attached is a notice to be published on March 23, 2022,

Brian Burnham, 31160 300™ St, Winner SO 57580 (605 208-0383) has been notified to contact you to authorize
publication and arrange for payment.

Please send the affidavit or return the attached Proof of Publication form ASAP to the Water Rights Program, 523 E
Capitol, Pierre SD 57501.

Let me know if you have questions. Please acknowledge receipt of this email.

ROrEr, SLvadde

DANR - Water Rights Program
(605) 773-3352

Website: https://danr.sd.gov




AFFIDAVIT OF
PUBLICATION

State of South Dakota, county of Tripp-ss.

RECEIVED
MAR 2 1 2022

WATER RIGHTS

Dan Bechtold PROGRAM
of said county bcing first duly sworn, on oath says that he
is the Editor of the -
WINNER ADVOCATE !

a weekly newspaper printed and published at Winner, said
county of Tripp, and has full and personal knowledge of all
the facts herein stated that said newspaper is a legal
newspaper and has a bona fide circulation of at least two
hundred copies weckly and has been published within said
county for fifty-two successive weeks prior to the
publication of the notice herein mentioned, and was
printed wholly or in part in an office maintained at said
place of publication; that the

100 lines @ ] column X 90%
Notice of Application
Brian Burpham

a printed copy of which, taken from the paper in which
the same was published, is attached to this sheet, and is
made a part of this affidavit, was published in said
newspaper at least once in each week for L week(s), on
the day of each week on which said newspaper was
regularly published to wit: -

3-16-2022

That the full amount of the fees for the publication of the

*anncxed notice is $37.80 ?
NS

Subscribed and swom to before mc this _16th
day of March, 2022

(,7{?‘“1\[\«0 B0

—
e

—— ——

NOTICE OF |

" APPLICATION

NO.2833.2

Notice is ;?\:r? g]u:%rite;"nlcr
s 3t Brian Bumham_ 3) )
mh Srl. Winner SD 57580 has filed an appﬁf
Cubic fect of witer pr secorF ol 183
'Can ¢
rc]ls to be completed into the Qua?enr‘n:r‘;'mEo?
1an Aguifer (appnoxima!ely 75 feer deep) lo-
(I:i;ed in the W 112 section 15 and NE |/4 SE
;% section 16: all for imigalion of 130 acres
'Il? the NW 1/4 Section 15: a1 in T9SN.R77W
“;:tl) olehc wells are existing wells covened by'
SWICL _aghl No. 1260.2 for imigation of the
K section | 5-TISN.RTTW. The applicant
requests that the 2 cisting wells and the 7 pro.
posed wells be used 1o imigate al) the acrc};
in the W 172 Section 15-TOSN-R77W 118;:
Pivors wili be operated on an altermating basis
I 15 Site is located Approximately 24 miles
ul;uwcsl of Winner SD. *
, . ursuant o SDCL 46-2A-2, the Chj -
ﬁglcﬁomzcsc)gn%cnq& APF;ROVAL orc.a{l;;;fnfg-
- €633-2 with qualificatj

unappropriated watcrqis availal;;;:.s gzi?sslcinl)

OMESIIC water uses and water nights will no%

be unlawfully impaired, 3) it i
paired, 3} it is a benefici
of water, and 4} it is in the public amc.f:;fiazsﬁ

Notary Public
County of Tripp, South Dakota

My Commission Eﬁmﬁ?s June 12, 2025

R Hity,, ”

' \\\;Qgh.ﬁﬁgt_%/o,
" QOTARY ™

%,

",
\\\‘\\\

‘i
L

o PUB\-\G
)1).!."- -".OY*
& ‘-....--"\ o
%, O N
/’”/te;g?g:\\\“\\

T

gy,

AW
&

7
//f/” i




— A W —

available at hitps://danr.sd gov/public or con-
tact Ron Duvail for this information, or other
information, at the Water Rights Program ad-
dress provided below. ’

Any person interested in opposing this ap-
plication or recommendation shall allege that
the application, upon approval, will cause in-
jury to the person that is unique form any in-
Jury suffered by the public in general, The
injury must concem a matter either within the
reguiatory outhority found in SDCL 46-2A-9
for approval or denial of the application, of
other matier concerning the application within
the regulatory auvthonty of the board to act
upon as defined by SDCL 46-2-9 and 46-2-11,
or both, Any person mecting the petitioner re-
quirements and wishing to be n party of record
in a contested case hearing shall file a written
petition to opposc the application with BOTH
the applicant and Chief Enginecr. A petition
opposing the application shall be filed on a
form provided by the Chief Engincer. The pe-
tition form is available online at
https://danr.sd.gov/public or by contecting the
Chief Engincer. The Chief Engineer’s address
is "Water Rights Program, Foss Building, 523
E Copitol, Pierre SD 57501° or call (605)773-
3352 The applicant's mailing eddress is given
above. If contesting the Chief Engineer’s rec-
ommendation, the applicant shall also file a
petition. A petition filed by cither an interested

rson or the applicant must be filed by March
8, 2022.

The petition shall include a statement de-
scribing the unique injury upon approval of the
application on the petitioner, the peutioner’s
reusons for opposing the application, and the
name and mailing address of the petitioner or
the petitioner's lega) counsel, if legal counsel is
obtained.

Any interested person may file a comment
on the application with the Chief Engineer.
The comment shall be filed on a form provided
by the Chief Engineer and is available online
at hups:#danr sd.gov/public or by calling
(605) 773-3352 or writing the Chief Engincer
at the address provided above. Filing a com-

* ment does not make the commenter o party or

-

record or a participant in any hearing that may
be held. Any comment must be filed by March
28,2022,

If the applicant does not contest the rec-
ommendation of the Chief Engineer and 2o pe-
tition to oppose the application is reccived.
The Chicf Engineer shall act on the applica-
tion pursuant to the recommendation with no
hearing held before the Water Management
Board. If a pelition opposing Lhe application
or contesting the recommendation is filed, then
2 hearing will be scheduled, and the Water
Management Board will consider this applica-
tion. Notice of o hearing will be given to the
applicant and any person filing a petition.

Published once et the total approximate
cost of $37.80 an



Schlaak, Karen

I N A
From: Schlaak, Karen
Sent: Wednesday, March 9, 2022 11:52 AM
To: ‘rcrandall@plainsman.com’
Subject: 2833-2, Brian Burnham
Attachments: 2833-2public.short_final.docx;, FORM8.FRM.doc

Attached is a notice to be published on March 16, 2022.

Brian Burnham, 31166 300" St, Winner SD 57580 (605 208-0383) has been notified to contact you to authorize
publication and arrange for payment.

Please send the affidavit or return the attached Proof of Publication form ASAP to the Water Rights Program, 523 E
Capitol, Pierre SD 57501.

Let me know if you have questions. Please acknowledge receipt of this email.

K.oren Scnlape

DANR - Water Rights Program
(605) 773-3352
Website: https://danr.sd.gov




Schlaak, Karen

L __ L o -}
From: Schlaak, Karen

Sent: Wednesday, March 9, 2022 11:51 AM

To: Winner Advocate

Subject: 2833-2, Brian Burnham

Attachments: 2833-2public.short_final.docx; FORMS FRM.doc

Attached is a notice to be published on March 16, 2022.

Brian Burnham, 31166 300'™ St, Winner SD 57580 (605 208 0383) has been notified to contact you to authorize
publication and arrange for payment.

Please send the affidavit or return the attached Proof of Publication form ASAP to the Water Rights Program, 523 £
Capitol, Pierre SD 57501.

Let me know if you have questions. Please acknowledge receipt of this email.

KArern Scviine
DANR - Wwater Rights Program

(605) 773-3352
Website: https://danr.sd.gov




DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPERS RIGHT AWAY.

March 9, 2022

Brian Burnham
31166 300" St
Winner SD 57580

Dear Mr. Burnham:

Water Permit Application No. 2833-2 for irrigation use have been examined and found to comply with the South
Dakota Water Laws and applicable rules. A notice has been sent to the Winner Advocate printed at Winner SD
(Ph # 605 842-1481) and the Plainsman printed at Huron SD (Ph # 605 353-7414). You will need to contact the
newspapers and authorize publication of this notice. For your information, a copy of the notice, the
recommendation of the Chief Engineer and report on the application are enclosed. Please review the notice prior
to publication and notify this office, if you have any corrections or questions.

Be sure to contact the above newspapers to authorize publication of your Notice and to arrange for payment.
Early contact with the papers can eliminate delays. Upon receiving authorization from you, the publishers have
been instructed to publish your notice. The newspapers have also been instructed to send us the Proof of
Publication. We must receive Proof of Publication before action can be taken on the application.

Sincerely,

Witun Betilacke

Karen Schlaak
Water Rights Program
(605) 773-3352

enclosures

NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition
pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.



Instruction to Newspaper - Publish the Notice on March 16, 2022. The applicant is responsible for payment.

NOTICE QOF APPLICATION NO. 2833-2 to Appropriate Water

Notice is given that Brian Burnham, 31166 300" St, Winner SD 57580 has filed an application for a water
permit to appropriate 1.85 cubic feet of water per sccond from up to 9 wells to be completed into the Quaternary
Eolian Aquifer (approximately 75 feet deep) located in the W 1/2 section 15; and NE 1/4 SE 1/4 section 16; all
for irrigation of 130 acres in the NW 1/4 Section 13; all in T9SN-R77W. Two of the 9 wells are existing wells
covered by Water Right No. 1260-2 for irrigation of the SW1/4 section 15-T95SN-R77W. The applicant
requests that the 2 existing wells and the 7 proposed wells be used to imrigate all the acreage in the W 1/2
Section 15-T95N-R77W. The pivots will be operated on an alternating basis. This site is located approximately
24 miles southwest of Winner SD.

Pursuant to SIDCL 46-2A-2, the Chicf Engineer reccommends APPROVAL of Application No. 2833-2 with
qualifications becausc 1) unappropriated water is available, 2) existing domestic water uscs and water rights
will not be unlawfully impaired, 3) it is a beneficial use of water, and 4) it is in the public interest as it pertains
to matters within the regulatory authority of the Water Management Board. The Chief Engincer’s
rccommendation with qualifications, the application, and staff rcport are available at https://danr.sd.gov/public
or contact Ron Duvall for this information, or other information, at the Water Rights Program address provided
below.

Any person interested in opposing this application or reccommendation shall allege that the application, upon
approval, will cause injury to the person that is unique from any injury suffered by the public in general. The
injury must concern a matter either within the regulatory authority found in SDCL 46-2A-9 for approval or
denial of the application, or other matter concerning the application within the regulatory authority of the board
to act upon as defined by SDCL 46-2-9 and 46-2-11, or both. Any person mecting the petitioner requirements
and wishing to be a party of record in a contested case hearing shall file a written petition to oppose the
application with BOTH the applicant and Chief Engincer. A petition opposing the application shall be filed on a
form provided by the Chief Engineer. The petition form is available online at https://danr.sd.gov/public or by
contacting the Chicf Engineer. The Chief Engincer's address is "Water Rights Program, Foss Building, 523 E
Capitol. Pierre SI2 575017 or call (605) 773-3352. The applicant's mailing address is given above. If contesting
the Chief Engineer's recommendation, the applicant shall also file a petition. A petition filed by cither an
interested person or the applicant must be filed by March 28, 2022.

The petition shall include a statement describing the unigue injury upon approval of the application on the
petitioner, the petitioner's reasons for opposing the application, and the name and mailing address of the
petitioner or the petitioner's legal counsel, if legal counsel is obtained.

Any interested person may file a comment on the application with the Chief Engincer. The comment shall be filed
on a form provided by the Chief Engincer and is available online at hitps://danr.sd.gov/public or by calling (605)
773-3352 or writing the Chicf I:ngineer at the address provided above. Filing a comment does not make the
commenter a party of record or a participant in any hearing that may be held.  Any comment must be tiled by
March 28, 2022.

If the applicant does not contest the recommendation of the Chief Lingineer and no petition to oppose the
application is received, the Chief Engincer shall act on the application pursuant to the recommendation with no
hearing held before the Water Management Board. 1f a petition opposing the application or contesting the
recommendation is filed, then a hearing will be scheduled, and the Water Management Board will consider this
application. Notice of the hearing will be given to the applicant and any person filing a petition.

Published once at the total approximate cost of



Schiaak, Karen

N R L o]
From: Schlaak, Karen .
Sent: Thursday, March 17, 2022 8:38 AM '
To: ‘rcrandall@plainsman.com'
Subject: '  2833-2, Brian Burnham
Attachments: 2833-2publicshort_finalbyRD20220316.docx; FORM8.FRM.doc

1

Attached is a notice to be published on March 23, 2022.

Brian Burnham, 31160 300" St, Winner SD 57580 {605 208-0383) has been notified to contact you to authorize
publication and arrange for payment. .

Please send the affidavit or return the attached Proof of Publication form ASAP to the Water Rights Program, 523 E
Capitol, Pierre SD 57501.

Let me know if you have questions. Please acknowledge receipt of this email.

NAven Soniaiig
DANR - Water Rights Program

(605) 773-3352
Website: https://danr.sd.gov




Instruction to Newspaper - Publish the Notice on March 23, 2022. The applicant is responsible for payment.

NOTICE OF APPLICATION NO. 2833-2 to Appropriate Water

Notice is given that Brian Burnham, 31166 300™ St, Winner 81> 57580 has filed an application for a water
permit to appropriate 1.85 cubic feet of water per second from up to 9 wells to be completed into the Quaternary
olian Aquifer (approximately 75 fect deep) located in the W 1/2 section 15; and NE 1/4 SE 1/4 section 16; all
for irrigation of 130 acres in the SE 1/4 Section 16; all in TISN-R77W . Two of the 9 wells are existing wells
covered by Water Right No. 1260-2 for irrigation of the SW1/4 section 15-T95N-R77W. The applicant
requests that the 2 existing wells and the 7 proposed wells be used to irrigate all the acreage in the SE1/4
Section 16 and SW1/4 section 15; all in T9SN-R77W. The pivots will be operated on an alternating basis. This
site Is located approximately 24 miles southwest of Winner SD.

Pursuant to SDCL 46-2A-2, the Chief Engincer reccommends APPROVAL of Application No. 2833-2 with
qualifications because 1) unappropriated water is available, 2) existing domestic water uses and water rights
will not be unlawtully impaired, 3) it is a beneficial use of water, and 4) it is in the public interest as it pertains
to matters within the regulatory authority of the Water Management Board. The Chicf Engincer’s
recommendation with qualifications, the application, and staff report are available at https://danr.sd.gov/public
or contact Ron Duvall for this information, or other information, at thc Water Rights Program address provided
below.

Any person interested in opposing this application or recommendation shall allege that the application, upon
approval, will cause injury to the person that is unique from any injury sutfercd by the public in general. The
injury must concern a matter either within the regulatory authority found in SDCL 46-2A-9 for approval or
denial of the application, or other matter concerning the application within the regulatory authority of the board
to act upon as defined by SDCL 46-2-9 and 46-2-11, or both. Any person meceting the petitioner requircments
and wishing to be a party of record in a contested case hearing shall file a written petition to oppose the
application with BOTH the applicant and Chief Engincer. A petition opposing the application shall be filed on a
form provided by the Chiel Engineer. The petition form is available online at https://danr.sd.gov/public or by
contacting the Chief Engineer. The Chief Engincer's address is "Watcr Rights Program, Foss Building, 523 E
Capitol, Pierrc SD 575017 or call (605) 773-3352. The applicant's mailing address is given above. If contesting
the Chief Engincer's rccommendation, the applicant shall also file a petition. A petition filed by either an
interested person or the applicant must be filed by April 4, 2022.

The petition shall include a statement describing the unique injury upon approval of the application on the
petitioner, the petitioner’s reasons tor opposing the application, and the name and mailing address of the
petitioner or the petitioner's legal counsel, if legal counsel is obtained.

Any interested person may file a comment on the application with the Chief Engincer. The comment shall be filed
on a form provided by the Chief Engineer and is available online at https://danr.sd.gov/public or by calling (605)
773-3352 or writing the Chief Engineer at the address provided above. Filing a comment does not make the
commenter a party of record or a participant in any hearing that may be held.  Any comment must be filed by
April 4, 2022,

If the applicant docs not contest the recommendation of the Chief Engincer and no petition to oppose the
application is received, the Chief Engineer shall act on the application pursuant to the recommendation with no
hearing held before the Water Management Board. It a petition opposing the application or contesting the
recommendation is filed, then a hearing will be scheduled, and the Water Management Board will consider this
application. Notice of the hearing will be given to the applicant and any person filing a petition.

Published once at the total approximate cost of



AFFIDAVIT OF
PUBLICATION

State of South Dakota, county of Tripp-ss.
Dan Bechtold

of said county being first duly swomn, on oath says that he
is the Editor of the

WINNER ADVOCATE

a weekly newspaper printed and published at Winner, said
county of Tripp, and has full and personal knowledge of all
the facts herein stated that said newspaper is a legal
ncwspaper and has a bona fide circulation of at least two
hundred copies weekly and has been published within said
county for fifty-two successive weeks prior to the
publication of the notice hercin mentioned, and was
printed wholly or in part in an office maintained at said
place of publication; that the

102 lines @ 1 column X 90%
Notice of Application
Brian Burnham

a printed copy of which, taken from the paper in which
the same was published, is attached 10 this sheet, and is
made a part of this affidavit, was published in said
newspaper at least once in cach week for 1 __ week(s), on
the day of each week on which said newspaper was
regularly published to wit:

3-23-2022

That the full amount of the fees for the publication of the
*annexed notice is $38.56

Dalled

Subscribed and swomn to before me this _23rd
day of March, 2022

OA s lg’(ﬂm(\\ﬂ

I{Iotary Public

County of Tripp. South Dakota

My Commission Expires June 12, 2025
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 NOTICE OF
APPLICATION
NO. 2833-2

to Appropriate Water

Notice is given that Brian Bumham, 31166
300th St, Winner SD 57580 has filed an appli-
cation for a water permit o eppropriate 1.85
cubic fect of water per second from upto9
wells to be completed into the Quaternary Eo-
lian Aquifer (approximately 75 feet deep) lo-
cated in the W 172 section 15: and NE |/4 SE
174 section 16: all for irmgation of 130 acres
in the SE 1/4 Section 16; all in T9SN-R77W.
Two of the 9 wells are existing wells covered
by Water Rights No. 1260-2 for irrigation of
the SW 144 secilon 15-T9SN-R77W. The ap-

i

1
l

plicant requests that the 2 existing welis and .

the 7 propased wells be used to imgate all the
acreage in the SE1/4 Section 16 and SW1/4
section |5; all in T95N-R77W. The prvots will
be operated on an alternating basis. This site
is located approximately 24 miles southwest
of Winner 5D,

. Pursuant to SDCL 46-2A-2, the Chicf En-
gmceer recommends APPROVAL of Applics-
tion No. 2833-2 with qualifications because 1)
unappropnated water is avajlable, 2) exislng
domestic water uses and water rights will not
be unlawfully impaired, 3} it is o beneficial use
of water, and 4} it is in the public interest as it
perains to matters within the regulatory au-
thority of the Water Management Board, The

- — i s amams

Chief Engincer's recommendation with quali-
fications, the application, and staff report are '
available at hitps://danr sd gov/public or con-
tact Ron Duvall for this informalion, or other
information, at the Water Rights Program ad-
dress provided below.

Any persan interested in opposing this ap- -
plication or reccommendation shall allege that
the application, upon approval, will cause in-
jury to the person that is unique from any in-
Jury suffered by the public in general. The
injury must concern a matter either within the
regulatory wuthority found in SDCL 46-2A-9
for approval or denial of the application. or
other mauter concerning the application within
the regulotory authority of tie aboard to act
upon os defined by SDCL 46-2-9 and 46-2-11,
or both. Any person meeting the petitioner re-
quirements and wishing to be o panty of record
in a contested case hearing shall file o wrirten
petition to oppgse the application with BOTH
the applicant and Chief Engincer. A petition
opposing the application shall be filed on a
form provided by the Chief Engineer, The pe-
tition form is available online at
bitps://danr.sd.gov/public or by contacting the
Chicef Engineer. The Chief Engincer's address
15 "Water Rights Program, Foss Building, 523
E Capitol, Pierre SD 57501° or call (605) 773-
3352. The applicant's mailing eddress is given
sbove. If contesting the Chicf Engineer’s rec-
ommendations, the applicant shall also file &
petition. A petition filed by either an interested
person or the epplicant must be filed by April

v 4,2022



-~ re

The petition shal} include a statement de-
scribing the unique injury upon approval of the
application on the petitioner, the petitioner's
reasons for opposing the application, and the
name and mailing address of the petitioner or
the petitioner's legal counsel, if tegal counsel is
y obtained.

Any inerested person may file 8 comment
on the application with the Chief Engineer,
The comment shall be filed on a form provided
by the Chief Engineer and is available online
at hups:/idanr.sd gov/public or by calling
(605) 773-3352 or writing the Chicf Engincer
at the oddress provided above. Filing a com-
ment does not make the commenter a party of
record or a participant in any hearing thal may
be held. Any comment must be filed by April
4,2022.

If the applicant does not contest the rec-
ommendation of the Chiefl Engineer and no pe-
tition to oppose the application is received, the
Chief Engineer shall act on the application

ursuant 1o the reccommendation with no hear-
ing held before the Water Manogement Board.
If a petition opposing the application or con-
testing the recommendation is filed, then »
hearing will be scheduled, and the Water Man-
sgement Board will consider this application.
Notice of the hearing will be given o the ap-
plicant and any person filing a petition.
" Published once at the lotal approximate
costof $38.56 < - - 2y -
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MAR 3 0 2022

Proof Of Publication WATER RIGHTS
PROGRAM

Huron Plainsman

49 3" Street SE

Huron, SD 57350

605-353-7402

Legal Notice Number: 1316

|, Mckendzie Castillo, being duly sworn on oath say that the Plainsman is a daily paper
published at Huron, Beadle County South Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that sald newspaper has been published within said
county for fifty-tow consecutive weeks immediately prior to this date, that said newspaper is
printed in whote or in part, in an office maintained at said place of publication; that | am a Legal
Advertising Coordinator of said newspaper and know that facts herein state. The annexed
notice headed: Brian Burnham — Water #2833-2 was published for one day, in said newspaper
and not in any supplement of the said newspaper; the publication was on 3/23/2022

That the full amount of the fee charged for the publishing $ 46.89 insures to the benefit of the
publisher of said newspaper; that no agreement or understanding for the division thereof has
been made with any other person, and that no part thereof has been agreed to be paid to any
person whom so ever.

{0 Mg Coottle

Subscribed and sworn to me before this date.

.3/30,12_ '

totary Public, South Dakota

My Term Expires 12/27/2024

T GRAK £ DAVIS
d R NOTARYP\BUCm ]
; SOUTH DAKOTA <" 3
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DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 2833-2, Brian Burnham

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 2833-2, Brian Burnham, 31166 300th Street, Winner SD
57580

The Chief Engineer is recommending APPROVAL of Application No. 2833-2 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing domestic water uses and water rights, 3) the proposed use is a
beneficial use and 4) it is in the public interest as it pertains to matters of public interest
within the regulatory authority of the Water Management Board with the following
qualifications:

1. The wells approved under Water Permit No. 2833-2 are located near domestic
wells and other wells which may obtain water from the same aquifer. Water
withdrawals shall be controlled so there is not a reduction of needed water
supplies in adequate domestic wells or in adequate wells having prior water
rights.

2. The wells authorized by Permit No. 2833-2 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

See report on application for additional information.

Eric Gronlund, Chief Engineer
February 28, 2022



REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NO. 2833-2
BRIAN BURNHAM
AND
WATER PERMIT APPLICATION NO. 2834-2
BLAKE BURNHAM
FEBRUARY 28, 2022

Water Permit Application No. 2833-2 proposes to irrigate 130 acres at a maximum instantaneous
diversion rate of 1.85 cubic feet of water per second (cfs) from 2 existing wells and 7 proposed
- wells (approximately 100 fcet deep) to be completed into the Quaternary Liolian aquifer
functioning as an extension of the Ogallala aquifer. The proposed well locations are located in the
NE Y% SE Y% Section 16 and W ' Section 15 and the land to be irrigated is the SE % Section 16;
all in T9SN-R77W in Tripp County approximately 24 miles southwest of Winncr, SD. The two
existing wells authorized under Water Right No. 1260-2 will be used and are accounted for as part
of the ninc wells for this application.

Water Permit Application No. 2834-2 proposes to irrigate 130 acres at a maximum instantancous
diversion rate of 1.85 cubic feet of water per second (cfs) from up to 4 wells (approximately 100
feet deep) located in the W ¥ Se ¥4 Section 11 and to be completed into the Quaternary Terrace
aquifer functioning as an extension of the Ogallala aquifer. The land to be irrigated and the

_proposed well locations are located in the SE % Scction 11 T95N-R77W in Tripp County
approximately 23 miles southwest of Winner, SD.

AQUIFER:
2833-2 :
e Quaternary aged Eolian (Quaternary Eolian) [QE]

2834-2
e Quaternary aged Terrace (Quaternary Terrace) (QT]|

Review of available hydrologic and geologic information indicates the formations likely to be
encountered at both applicant’s proposed well locations are either Quaternary aged Folian or
Terrace deposits. Locally, both of these formations were deposited on an crosional surface of the
- Ogallala Group along the Keya Paha River valley (sec Figure 1). The Ogallala Group is a group
of formations that comprise the Ogallala aquifer. Both of the Quaternary aged Eolian or Terrace
deposits the applicants intend to withdraw water from consist of sand that has been deposited
physically adjacent to the Ogallala Group, but do not have a significant portion of the Ogallala
Group underlying either formation.

Filipovic (2004) stated:

“In South Dakota, the High Plains aquifer consists of one or more hydraulically connected
geologic units of late Tertiary or Quaternary age. In ascending order, the late ‘Tertiary rocks consist

Permit Application Nos. 2833-2 and 2834-2 Page 1 of 15



of the White River Group, Arikarce Group, and Ogallala Group. The Quaternary sediments consist
of alluvial and eolian deposits.”

Historically, the Water Rights Program and thc Water Management Board has managed the High
Plains aquifer by its primary groups, the Ogallala aquifer and the Arikaree aquifer. Where other
permeable sediments such as colian, alluvium and terrace deposits have directly overlain the
Ogallala or Arikarce Group, the Water Rights Program has considered those sediments as a part
of the Ogallala or Arikaree aquifer. In this case, the eolian and terrace deposits are primarily
laterally adjacent to the Ogallala aquifer. Based on a well completion report submitted with this
application and descriptions of historically encountered lithology while drilling in this arca
provided by a local well driller (Beck, 2022} working on these two projects, no Ogallala Group
materials have been encountered in the area of either applicant’s proposed well sites. Furthermore,
the Arikaree Group where present lacks sufficient permeability to serve as a water source (Beck,
2022). The direction of groundwater movement in the High Plains aquifer is toward the Keya Paha
River (Filipovic, 2004) which means water moves through both the Quaternary Eolian and
Quaternary Terrace aquifers. Thus based on this information, it is reasonable to consider the
portions of the Quaternary Eolian and Quaternary Terrace aquifer thesc two applications propose
to withdraw water from as extensions of the Ogallala aquifer. Therefore, this report will discuss
the availability of water in the Qgallala aquifer and the potential for unlawful impairment of
existing appropriative and domestic uscrs with adequate wells completed into the Ogallala,
Quaternary Folian, or the Quaternary Terrace aquifer that are relevant to these applications.

Aquifer Characteristics

Quaternary Eolian aquifer

Quaternary aged Eolian deposits are a group of wind-blown and deposited sediments that range
from silt to medium-grand sand deposited as sheets, barchan, linear, and dome like duncs or as a
vencer on uplands (Martin et al, 2004). The particular deposit that Application No. 2833-2
proposes to withdraw water from is generally wind-blown sand that can be calcareous that was
derived from the Ash Hollow and Valentine Formations, which are part of the Ogallala Group
(Filipovic, 2004). This deposit has an approximatc areal cxtent of 610 acres (Martin et al, 2004).
The direction of groundwater movement is toward the Keya Paha River (Filipovic, 2004).

Quaternary Terrace aquifer

Quaternary aged Terrace deposits are a group of deposits of clay to boulder sized clasts deposited
as pediments, palcochannels, and terrace fills of former flood plains (Martin et al, 2004). Filipovic
(2004) noted that in Tripp and Gregory counties, *... alluvium is present in the fluvial flood plain
and as terraced sediments along the more active streams and rivers.” The areal extent of the deposit
Application No. 2834-2 proposes to withdraw water from is approximately 835 acres (Martin et
al, 2004). The dircction of groundwater movement is toward the Keya Paha River (Filipovic,
2004). The well completion report filed with Application No. 2834-2 indicated *“Coarse
Sand/Sandstone Fragments™ were encountered from 2 to 200 feet below ground surface (bgs),
“Fragments Light Brown Clay Fine Gravel/Very Coarse” from 40 to 60 fect bgs, “sand Old River
Bed Black Shale Fragments™ from 66 to 68 bgs, and “Black Shale Unconsolidated” from 68 to 75
bgs. The static water level was 19 feet bgs at the time of well completion in November, 2021.

Ogallala aquifer

Permit Application Nos. 2833-2 and 2834-2 Page 2 of 15



The Ogallala Group is comprised of sand, silt, silty clay, sandstonc, siltstone, and surficial gravel
deposits (Filipovic, 2004 and 2011). The main body of the Ogallala aquifer in South Dakota
underlics approximately one million acres (Filipovic, 2004 and 2011; Martin ct al, 2004). Saturated
aquifcr thickness can be up to approximately 200 feet (Filipovic, 2004; Water Rights, 2022¢). The
general dircction of ground water flow is gencrally toward the southeast, but locally is frequently
toward the edge of the deposits or toward surface water bodies, such as the Keya Paha River, that
have incised the aquifer and hydrologically connected scdiments. Locally, the Ogallala aquifer
materials can be found at or near land surface, where present, and static watcr levels are generally
between 10 and 50 feet below ground surface (Water Rights, 2022¢). The Ogallala aquifer is
generally unconfined but can be confined locally (Water Rights, 2022¢). The Ogallala aquifer in
South Dakota is split into two portions, the main body west of Ponca Creek and the remnant body
east of Ponca Creek. Ponca Creck has completely incised through the aquifer along its channel.
The area of this application is in the arca of the main body of the aquifer.

SOUTH DAKOTA CODIFIED LAW (SDCL) 46-2A-9

Pursuant to SDCI. 46-2A-9, “A permit to appropriate water may be issued only if there is a
reasonable probability that there is unappropriated water available for the applicant’s proposed
use, that the diversion point can be developed without unlawful impairment of cxisting domestic
water uscs and water rights, and that the proposed use is a bencficial use and in the public interest
as it pertains to matters of public interest within the regulatory authority of the Water Management
Board as defined by SDCL 46-2-9 and 46-2-11." This report will address the availability of
unappropriated water and the potential for unlawful impairment of cxisting domestic water uscs
and water rights within the localized portions of the Quatcrnary Eolian and Quaternary Terrace
aquifers as well as water availability from the Ogallala aquifer.

WATER AVAILABILITY:

These applications proposes to appropriatc water from portions of the Quaternary Folian and
Quaternary Terrace aquifers where these specific portions are acting as extensions of the Ogailala
aquifcr. The probability of unappropriated water available from the aquifer can be evaluated by
considering SDCIL. 46-6-3.1, which requires:

“No application 1o appropriate groundwater may be approved if, according to the
best information reasonably available, it is probable that the quantity of water
withdrawn annually from a groundwater source will exceed the quantity of the
average estimated annual recharge of water to the groundwater source. An
application may be approved, however, for withdrawals of groundwater from any
groundwater formation older than or stratigraphically lower than the greenhorn
formation in excess of the average estimated annual recharge for use by water
distribution systems.”

All three aquifer are not stratigraphically lower/older than the Grecnhorn Formation and the
proposed use is not for a water distribution system as defined in SDCL 46-1-6(17). Therefore, a
comparison of average annual rccharge and average annual withdrawals is required for these
applications.
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Figure 1- Geologic formations map (modied from: Martin et al, 2004) with groundwater water rights (Water Rights, 2022d), Ogallala aquifer observation
wells (Water Rights, 2022¢) and local streams and rivers
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Hydrologic Budget

Both of the portions of the Quaternary Eolian and Quaternary Terrace aquifers these applications propose to use
are limited in areal extent (Martin ct al. 2004). The potentiometric surface information in Filipovic (2004)
indicates that these two aquifers are really functioning as an extension of the Ogallala aquifer. That means
applying cstimates of recharge rates to aquifers of significantly larger areal extent over the limited arcal ¢xtent
of these aquifers would produce a relatively small mathematically estimated recharge rate that is not reflective of
the unique hydrogeologic conditions of these aquifers. Also, Water Right No. 1260-2, which is labeled as
withdrawing from the Arikaree aquifer, will be considered as completed into the Quaternary Folian aquifer based
on current lithologic information that was not available at the time the permit was issued and will also be added
to the hydrologic budget of the Ogallala aquifer for the previously discussed reasons. There are no other water
rights/permits completed into these portions of the Quaternary Eolian or Quaternary Terrace aquifers that can be
considered as withdrawing water from the Qgallala aquifer. Therefore, the hydrologic budget section of this report
will only discuss the Ogallala aquifer.

Recharge

The Ogallala aquifer is primarily recharged by the infiltration of precipitation (Filipovic, 2004 and 2011). Kolm
and Case (1983) estimated a range of recharge rates for the High Plains aquifer using a two-dimensional. finite-
difference model. Kolm and Case (1983) noted previous recharge rate estimates ranged from 1.0 to 3.07 inches
per year (in/yr) depending on author(s) and assumptions madc by the author(s). Hedges and Burch (1985) used
both base-flow recession and observation well data analysis to develop their recharge rate estimates to the Ogallala
aquifer specifically. Cederberg (2021) cited a combination of sources to determine the approximate areal extent
of the main body of the Ogallala aquifer to be approximately 1,005,360 acres. Table 1 lists the average annual
recharge rate in acre-fect per year (ac-fU/yr) based on the source of the recharge rate and Cederberg’s (2021)
estimated areal extent of the Ogallala aquifer.

Table 1- Estimated average annual recharge rate to the main body of the Ogallala aquifer (Kolm and Case, 1983;
Hedges and Burch 1985, Cederberg, 2021)

Est. Avg. Annual Est. Avg. Annual }
Recharge Rate | Estimation Method Source Recharge Rate

(in/yr) _ _ (ac-ft/yr)

1.3 Computer Model Kolm and Casc, 1983 108,914

1.8 Computer Model Kolm and Case, 1983 150,804

1.88 Base-Flow Recession Hedges and Burch, 1985 157,506

. 34 Obs. Well Data Hedges and Burch, 1985 284.852

Discharge

Discharge from the Ogallala aquifer is primarily through dircct evapotranspiration, outflow to strcams and rivers,
outflow to adjacent and hydrologically connected aquifers, and well withdrawals (Filipovic, 2004 and 2011,
Water Rights, 2022d and 2022e). Currently, there arc 171 water rights/permits authorized to withdraw water and
4 future usc permits reserving 2,233 ac-f/yr from the entirety of the Ogallala aquifer (Water Rights, 2022d).
Water Right Nos. 475-2 and 1114-2 and Water Pcrmit Nos. 2678-2 and 2679-2 are not currently in usc¢ because
the land authorized for irrigation has been sold to a nearby tribc. Thus, there arc only 167 currently active water
rights/permits plus the 4 futurc use permits. From the main body of the Ogallala aquifer, of which the aquifers for
Application Nos. 2833-2 and 2834-2 are hydrologic extensions, there are 149 water rights/permits (135 irrigation
and 14 non-irrigation) along with 2 future usc permits (1,586 ac-ft/yr) authorized to withdraw or rescrve water
from the main body of the Ogallala aquifer plus Water Right No. 1260-2 for the previously mentioned reasons
(Water Rights, 2022d). Table 2 displays the cstimatcd average annual water usc by non-irrigation water
rights/permits and the amount of water rescrved by futurc use permits. Non-irrigation water rights/permits that
are only limited by diversion rate are assumed to pump 60% of the time at their permitted diversion ratc. Water
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S1 J0 9 98¢ | Z-b€8T pUR Z-££87 "SON uonedi|ddy 1uua

| JA73-0 C €ST €T St YdIym “uasaid
| 01 710z woiy sFedwnd uoneduur 38e1dae ay) 19pisuod 0} Aeudosdde a1ow st ‘spuniad jo saquinu oy ul 3ueyd
S1y) 10§ JuUNodoE AjR1RINOdE slowt 0] paaoidde Apuanbasqns pue paniwgns 1am suonesijdde syuuad uonedun
Auew ‘710z ut suonipuod WySnoip 01 anp Ing ‘d[qers A[ane|al sem siuuad uonedul Jo Jsqunu 3yl ¢ (7 ol
PUB 7] 0Z YSNOIY) 7861 WOL ‘1AMO}] JANJ-98 £ 16681 ST Z-09T1 ON WIrg 1918 snid 1o5mnbe eeed() ay jo
Apoq urew ay) woyy »3edwind uonedun pautodal [enuue d3esdae DY ¢ QR UL UMOYS ST Z-09T ‘oN WS 1218,
Aq asn uoneduur pavodar sy snid 1apnbe ee(edQ Y1 Jo Apoq ulew ) WOl IS IdjEM pauodal suoisiy ay

|euonnIsul =SN} ‘uonededold ap|pPItM PUE Ysi4
=dM4 ‘WIISAS JRI1EM [BINY =SMY 211S3W0Q =NOQ ‘|edduniy =NNIA ‘HWIad 3N 24nind =n4 Y31y J31eM =37

8'vi8L jelo)
0 efu | NaW ] N3 ddiyl YINNIM JOALD | z-z88
a98s1 pr'c | NNW _ N4 ddldl HINNIM JO ALD ¢-155
£evl EED , NNW N ddldl JW0102 40 ALD 2-946 .
356 Z¢'0 . NN N ddldl ! IW0I0D 40 ALID ¢-¢t9 ‘
[ TAS 1T | NOW N ddidl ' YINNIM 40 ALID ¢-1¢8
. : ' : NI ANVAINDD ]
¢1 9t ET°0 | WOD id ddidl . JILLYD ALYIHONOA N ¢-v08¢ .
HIYNHD NYI43LA853dd
. . | i
L'8 200 SN N LLE_NNBG ALINNWINOD TTIHLNL ¢-129¢ .
i . 4 12191S1d 435N i
0071 89°¢ SMY n ddiyl 831VM ALNNOD ddiyl 2-51s¢
. . WY0434 ]
) gvt EE00 SNI o , aaot NYILSIHHD M3IIAINY ,Z S_OSZ
S'el Sr0'0 | dMA n | 113NN39G 93I0NIHIANVA I NILHVW | ¢-55PC
N . . ' - 1JI4151Q 935N ]
t°S891 B88E | SMY n | ddidl HILYM ALNNOD ddi¥L 4 ssi;
1°6t : 600 | WOQ n ddldl IV 13 WSSYW 8 NY.LLIT 2-crel
L'66¢ I 690 NNW l n ddldl HINNIM 4O ALID 911
8°C1E ! ¢L0 ' NNW N ddldl HINNIM 40 ALID 29821
016 £9°0 | NOW N ddldl HINNIM 40 ALID 2-98¢T
! 6LLE £8°0 | NN N ddldl HINNIA 40 ALID Z-8£0T
(4Af1y-oe)} JAfY-oe)
-oN
‘|OA InuUY | asn jenuuy s4d) | adAL smels Awno)y JweN ywiad
pallwIad l pa1ewns3 ! d .

(Pzz0Z Swyaryg 2Prean) siuuad asn ammny pue spusad/siyFu
1em uonedun-uou £q aapnbe eejjedQ oY) Jo Apoq urew 3Y) wolj ISN [enuue ITeIdAR PARWNST -7 3qe]

a[qedodaap A[nJ aq 03 pawnsse are syuuad
asn amng awnjoa paniuuad wnwixew 13yl dwnd o} pawnsse a1e awnjoa poptuuad e yim siiuad/siydu



Table 3. Annual reported irrigation use from the main body of the Ogallala aquifer plus irrigation use by Water
Right No. 1260-2 (Water Rights, 2022b)

No.of - Reported * No. of Reported
Year - Permits Pumpage Year Permits Pumpage
Reporting (acre-feet) ) Reporting (acrc-feet)_
1982 92 9,303.0 2004 - 23.868.0
1983 99 10,172.0 2005 98 20,054.7
1984 107 13,298.4 2006 106 25,657.1
1985 106 18,586.5 2007 105 24,0109
1986 02 13,0006 | 2008 101 24.483.6
1987 101 12,397.0 2000 100 21736 |
[ 1088 100 | 161993 | 2010 99 21,209.1
[ 1989 101 27,3264 2011 100 15,235.7
1990 104 | 16.5816 2012 103 33,144.5
[ 1991 105 160745 | 2013 104 | 264923 |
1992 105 120510 | | 2014 104 22,126.7
1993 103 11519 | 2015 102 | 239939
1994 105 16,698.6 2016 04 1 232976
1995 104 14,252.8 2017 103 273193 |
[ 199 107 21,1680 | 2018 106 10.384.3
[ 1997 108 18,661.0 2009 107 14641 |
1998 106 ' 13,857.9 2020 105 22,0588 |
1999 107 137095, MIN | 9L 93030 |
[ 2000 108 16,1196 | | MAX 108.0 33,144.5
2001 107 179899 | | AVG 103.1 18,094.7
[ 2002 | 102 241798 | | AVG2012-2020 | 1042 | 232535
2003 102 22.039.1

There arc domestic wells completed into the Ogallala aquifer that do not require a water nght/permit, nor are
required to report annual pumpage (Water Rights, 2021¢). The introduction and expansions of rural water systems
has caused some of the domestic wells to no longer be in use or to be used as a primary water source. Furthermore,
domestic wells have a limited withdrawal rate allowed under South Dakota water law. Therefore, for the above
listed rcasons, withdrawal by domestic wells is not considered a significant portion of the hydrologic budget for

the Ogallala aquifer.

Data was compiled for sclected irrigation and municipal wells operated by the Roscbud Sioux Tribe (Valscth and
Driscoll, 2020). However, it is likely not all municipal and irrigation wells that are operated by the tribe or on
tribal lands were included. Furthermore, many of the selccted wells that were reviewed do not include well depth
or aquifer assignment to determine if the wells are completed into the Ogallala aquifer. The data docs not include
an estimated annual volume pumped by each well. The data available is only estimated mean production (pumping

Permit Application Nos. 2833-2 and 2834-2 Page 7 of 15



rate). Therefore, there is not sufficient information available to make a rcasonably accurate cstimate of average
annual water usc from these wells.

Hydrologic Budyget

The estimated average annual recharge to the main body of the Ogallala aquifer ranges from approximately
109,000 to 285,000 ac-ft/yr. The estimated average annual withdrawals from the main body of the Ogallala aquifer
is 31,128.3ac-fi/yr (non-irrigation: 7,874.8; irrigation: 23,253.5). There is one pending application, besides the
two covered in this report. Permit Application No. 2836-2 proposes to irrigate 135 acres. These two applications
combined propose to irrigate 260 acres. Assuming an application ratc of one foot of water per permitted acres.
these three proposcd applications would pump 395 ac-ft/yr on average. The estimated average annual pumping
plus likely pumping by proposed applications is still much less than the estimated average annual recharge.
Therefore, there is a reasonable probability unappropriated water is available for this proposed appropriation.

Observation Well Data:

Administrative Rule of South Dakota Scction 74:02:05:07 requires that the Water Management Board shall rely
upon the record of observation well measurements in addition to other data to determine that the quantity of water
withdrawn annually from the aquifer does not exceed the estimated average annual recharge of the aquifer. The
Water Rights Program maintains 76 observation wells completed into the Ogallala aquifer of which 69 are
completed into the main body of the aquifer (Water Rights, 2022¢).

There are six Qgallala aquifer obscrvation wells within approximately five miles of the proposed diversion points
for Application Nos. 2833-2 and 2834-2 as shown in Figure 8. Figures 2 through 7 show the obscrvation well
hydrographs. These 6 hydrographs are representative of the other 63 hydrographs for observation wells completed
into the main body of the Ogallala aquifer (Water Rights, 2022¢). In general, the observation well hydrographs
show stable to rising water levels, except in areas of significant recent development such as Benncett County. In
the areas of significant recent development, some hydrographs show a slight recent decline in water levels. This
is representative of the potentiometric surface of the aquifer equilibrating to new and increased pumping and not
indicative of over appropriation.

The hydrographs document the water level in the aquifer rises during wetter periods and slowly declines during
dricr periods. Furthermore, the effects of local pumping on the water level in the obscrvation wells recover to pre-
pumping season levels. This recovery and following of the climatic wet/dry cycle means that natural conditions,
recharge to and natural discharge from the aquifer, govern the long term changes in water level of the aquifer.
Recognizing that recharge to and natural discharge from and aquifer can be captured for pumping, the observation
well data demonstrates there is unappropriated water available for these proposcd appropriations. The observation
well data agrecs with the hydrologic budget data.

Permit Application Nos. 2833-2 and 2834-2 Page 8 of 1S



DANR Observation Well TR-59A
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Figure 2- Hydrograph for observation well TR-59A (Water Rights, 2022c)

DANR Observation Well TR-59B
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Figure 3- Hydrograph for observation well TR-59B (Water Rights, 2022c)
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DANR Observation Well TR-78F
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Figure 4- Hydrograph for observation well TR-78F (Water Rights, 2022¢)

DANR Observation Well TR-78L
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Figure 5- Hydrograph for observation well TR-78L (Water Rights, 2022¢c)
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DANR Observation Well TR-78M
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Figure 6- Hydrograph for observation well TR-78M (Water Rights, 2022c)

DANR Observation Well TR-78N
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Figure 7- Hydrograph for observation well TR-78N (Water Rights, 2022¢
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Figure 8- Map of Ogallala aquifer water rights/permits (Water Rights, 2022d), observation wells
(Water Rights, 2022¢) and the proposed diversion points for Permit Application Nos. 2833-
2 and 2834-2
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Table 4- Water rights/permits shown in Figure 8 (Water Rights, 2022d)

Permit No. Name County | Status | Use CFS | Acres
1076-2 MARLENE SLOAN TR LC IRR 1.63 114
1260-2 BRIAN BURNHAM TR LC IRR | 1.87 131
2167-2 DALE HEESE TR LC IRR 1.94 136
2660-2 MISSION FARMS INC D LC IRR | 1.78 135

TR= Tripp, TD= Todd, LC= Water Right, IRR= Irrigation
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POTENTIAL FOR UNLAWFUL IMPAIRMENT OF EXISTING WATER RIGHTS:

The nearcst appropriative wells completed into the Quaternary Eolian, the Quaternary Tcrrace, or
the Ogallala aquifer to any of the well locations proposed by Application Nos. 2833-2 and 2834-2
are authorized by Water Right No. 1260-2 which is to serve as a backup supply to Application No.
2833-2, if approved, and is held by thc applicant (Water Rights, 2022d). The next nearest
appropriative well is located approximately 4.6 miles and 3.9 miles to the southcast of the diversion
points proposed by Application No. 2833-2 and 2834-2, respectively (Water Rights, 2022d). A
map of the arca is shown in Figure 8.

The nearcst domestic well on file with the Water Rights Program to any of the diversion points
proposed by Application Nos. 2833-2 and 2834-2 that are not held by the applicants are
approximately 1.8 miles east or south from Application No. 2833-2 or approximately 0.5 miles
southwest of Application No. 2834-2 (Water Rights, 2022e). There may be other domestic wells
completed into the Quaternary Lolian, the Quaternary Terrace, or the Ogallala aquifer in the
vicinity of these applications that arc not on file with the Water Rights Program. There are no well
interference complaints from any aquifer in Tripp County (Water Rights, 2022a). There was one
unsubstantiated complaint regarding well interference from wells completed into the Ogallala
aquifer in Bennett County (Water Rights, 2022a).

In general and in this area, the Ogallala aquifer is under unconfined conditions and both the
Quaternary Eolian and Quaternary Terrace arc locally unconfined (Water Rights, 2022d and
2022¢). At the proposed diversion points for both applicants, the static watcr level is cxpected to
be between 20 and 30 fect below grade with a saturated thickness of 20 to 40 feet (Beck, 2022;
Water Rights, 2022¢, 2022d and 2022¢). That would allow a pump to be placed at lcast 20 fect
into the saturated aquifer, in most cases, as required by Administrative Rule of South Dakota
(ARSD) 74:02:04:20(6) to qualify as an adcquate well. The Water Management Board has
recognized in the past that to place water to maximum beneficial use some drawdown may occur.
In order to protect domestic users, the Water Management Board defined an “adversely impacted
domestic well” in ARSD 74:02:04:20(7) as:

a well in which the pump intake was set at least 20 feet below the top of the aquifer
at the time of construction or, if the aquifer is less than 20 feet thick, is as near to
the bottom of the aquifer as is practical and the water level of the aquifer has
declined 10 a level that the pump will no longer deliver sufficient water for the well
owner’s needs. '

Observation well TR-78N is within 0.5 miles of two appropriative irrigation wells (see Figure 7).
The hydrograph for the observation wells shows a total variance of approximately 13 feet of the
entire period of record despite being in very close proximity to multiple high pumping rate wells.
Any drawdown created from pumping either of these proposed diversions is not expected to cause
unlawful impairment on exiting water rights with adcquate wells or adequate domestic wells. This
is due to the unconfined nature of the aquifer, the distance between appropriative wells, and the
relatively limited amount of drawdown in the aquifer by high pumping ratc wells as shown by the
hydrograph for TR-78N. Therefore, there is a reasonable probability these proposed diversions
will not unlawfully impair existing users appropriative or domestic users that have adequate wells.

Permit Application Nos. 2833-2 and 2834-2 Page 13 of 15



CONCLUSIONS:

1.

Water Permit Application No. 2833-2 proposes to irrigation 130 acres at a maximum
instantancous diversion rate of 1.85 cfs from up to 9 wells to be completed into the Quaternary
Eolian aquifer including the wells currently authorized by Water Right No. 1260-2.

The particular portion of the Quaternary LEolian aquifer Application No. 2833-2 proposcs to
use is acting as an extension of the Ogallala aquifer in this arca and has been trcated as a portion
of the Ogallala aquifer in this report.

Water Permit Application No. 2834-2 proposes to irrigation 130} acres at a maximum
instantaneous diversion rate of 1.85 cfs from up to 4 wells to be completed into the Quaternary
Terrace aquifer.

‘The particular portion of the Quaternary Terrace aquifer Application No. 2834-2 proposes to
use is acting as an extension of the Ogallala aquifer in this area and has been treated as a portion
of the Qgallala aquifer in this report.

Based on the hydrologic budget and observation well data for the main body of the Ogallala
aquifer, there is a reasonable probability of unappropriated water being available for
Application Nos. 2833-2 and 2834-2.

There is a reasonable probability development of Application Nos. 2833-2 and 2834-2 will not
unlawfully impair existing appropriated users with adequate wells or adequate domestic wells.

Cltr

Adam“Mathiowetz, PE
SD DANR-Water Rights Program
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RECEIVED
DEPARTMENT of AGRICULTURE

MAR 25 2022 and NATURAL RESOURCES
OFFICE OF JOE FOSS BUILDING
WATER 523 E. CAPITOL AVE

PIERRE SD 57501-3182

Comment danr.sd.gov

Concerning Application for a Water Right Permit

Application No. 2833-2 Name of Applicant Brian Burn ham
The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. Filing a comment does NOT make the commenter a party of record to, or a participant in, any hearing that may
be held concerning this application. Your comment will be provided to the Water Management Board and
become part of the public record.

Comments concerning this application:

Dear Sr

| am writing this as a public concern that by pumping that much surface water that it would be
detrimental to our wells for private and livestock uses

We are going into a second year of drought which has taken its toll on our local water supplies i would
hope you would reconsider your decision on approval of this for Blake or Brian

Thanks for reading my comment

Commenter’s name and address:
First Name: Aaron Last Name: Davis
Address: 30113 313th ave

City: Winner State: S-D Zip: 57580

Note. This comment needs to be submitted no later than the deadline date provided in the public notice. The mailing
address is provided above, send to “Attention - Water Rights Program” or send via email to DANRmail@state.sd.us.



LAV

Application No. 2833-2 ' B

Commenter’'s Name Aaron Davis

Any additional comments:




RECEIVED DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

MAR 2 8 2022 JOE FOSS BUILDING
WATER RIGHTS 523 E. CAPITOL AVE
PROGRAM PIERRE SD 57501-3182
danr.sd.gov

Petition

Opposing Application for a Water Right Permit

Application No. 02 8?3 — 2 Name of Appiicant Bf/ an gB&( rn Aa_}a:!

The Application No. and applicant’'s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information 1s required.
Describe the unique injury approval of this application will have upon you:

The lowerin 0% water n our wellsael Yhe

hou\s&,. T he _/OS'S o+t water Q\owﬂnc& e

QV‘QQK €SQPC;¥-'(G/J] (0*"*0}’7 \UOO(“) Qr?Ek,
2 . )

List the reasons for your opposition to this application:
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Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: _ S, S QN Last Name: Davis
Mailing Address: . Jj 21D — AQ3 nd S
City: m.l._i_\_'bﬂ_to State: LB Zip: S 72 &0

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadiine
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.



DEPARTMENT of AGRICULTURE

RECEIVED and NATURAL RESOURCES
JOE FOSS BUILDING

MAR 2 § 2022 523 E. CAPITOL AVE
TR RIGHTS PIERRE SD 57501-3182
PROGRAM danr.sd.gov

Petition

Opposing Application for a Water Right Permit
Application NO. o ,? 33”"& Name of Applicant gf‘ I\alfl ﬁarn AQ ad

The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required.
Describe the unique injury approval of this application will have upon you:
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List the reasons for your opposition to this application:
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Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: 4/6 X Last Name: Dcz ry
Mailing Address: 20//3 22 Zﬁ’/%@
City: L//'h ne State: SD Zip: 5\765’0

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.



RECEIVED DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

MAR 2 8§ 2022 JOE FOSS BUILDINC
WATER RIGHTS 523 E. CAPITOL AVE
PROGRAM PIERRE SD 57501-3182
- danr.sd.gov
Petition

Opposing Application for a Water Right Permit

< C
Application No.od g 33 o Nameof Applicant ﬂ Yy O A J?)O\i‘ 7 l\a i

The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required.
Describe the unique injury approval of this application will have upon you:
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List the reasons for your opposition to this application:
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Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: _[JO. A A : Last Name: Uis
Mailing Address: _ <0 /13 3 '3*4’\ lA»uLQ
city: UD Y ww YR T T WAT. (4

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline

date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.



RECEIVED DEPARTMENT of AGRICULTURE

MAR 2 § 2022 and NATURAL RESOURCES

JOE FOSS BUILDING

WATER RIGHTS 523 E. CAPITOL AVE

PIERRE SD 57501-3182

. o danr.sd.gov
Petition

Opposing Application for a Water Right Permit
Application No. a 3 m_ Name of Applicant B Ny G B panhann

The Application No. and applicant’s name can be found in the public notice at https://danr.sd gov/public.

Note. According lo South Dakota Codified Law section 46-2A-4(5), all the following information 1s required.
Describe the unique injury approval of this application will have upon you:
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List the reasons for your opposition to this application:
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Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:
First Name: Cl_m_\l Last Name: __(\\_’9 ( JI'S

Mailing Address: 3(_) [T( 2 ?)/3 “h"\ G oo <

City: _QL[_[{AAA_ State: 5 2‘ ) Zip: S / Sﬁ[)

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline

date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.



RECEIVED DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

MAR 2 8 2022 JOE FOSS BUILDING
WATER RIGHTS 523 E. CAPITOL AVE
PROGRAM PIERRE SD 57501-3182
danr.sd.gov

Petition

Opposing Application for a Water Right Permit

Application No, __ 28332 Name of Applicant _ Brian Burnham
The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required.
Describe the unique injury approval of this application will have upon you:

The recommendation by the Chiet Engineer o approve Application No 283, 2 does not take into consideration the current and future
needs of surrounding acres owned by my tamilies Trust (see definition in nex! section) that will require additional water supply necds
which will impact Crop levels. sales and other impacts including the polentiz! (probably likely) loss of value of the property or insufficient
water fevels for a cattle operation shouid there be increased drought conditions. Such impacts would have a material inancial adverse
impact of the Trust and directly correlated to the increased number of wells and water usage in this application if allowed to be approved.

| strangly oppose this application and the recormmendation, therein. Nol withstanding other injuries. the potential loss in value of the
Trust's properly of acres in proximity 1o the wells is by itself enough injury 10 oppose this application.

List the reasons for your opposition to this application:

I am the Trustee of the “Verron R, Herrmann and Manlyn S. Herrmann Irrevocable Trust of 2019 (the Trust). The Trust owns land In

Tripp County South Dakota. including land that would be inpacted by this application. The usage of this Trust land wili likely be significantly
different tor erther the party leasing the land from the Trust or for a future owner of the land. Application No 2833-2 (the” Apphication™) will
materially injure the Trust. Among olher items, | do nol bebeve the Chief Engireer placed sulicient consideration on current or future
needs and values of surrounding property’s including my Trust, among other items, With this substantial increase in wells and water usage.
there appears 1o be nu assurance that should one of my Trust land sections require additonal wells, that our apphcation would be
approved dug '0 thes the requirements of a detailed review including @ companson of average annuai recharge and average annual
withdrawals is required tor these applications. amang other items  In addition. by any means, 8 wells on 130 acres is sigmificant and cold even
impact current waler uses on the Trust land shculd a significant drought accur wh S 2 also would also matenally injure the Trust.

The Notice that was published in the Winner Advocate, mentions reasons why the Application should be approved Dut does not mention
that it could impact “FUTURE" levels of "unapprop-iated water.” It also mentions that approvatis in the “public interest™ | would ask whose
“public interest” othet than the Burnham property? What about the “pablic interest” of land owners such as the land in my Trust which has
been owned by my family for decades.

To conclude. the Application requires that | alleqge that the Apphcation will cause injury to the Trust that is unique from any injury sutfered by the pubkc
in geneal The ltems | discussed above clearly show that there could he an immc:iate 10ss in value of the Trust land due to the significant higher
usage of a scarce resource (water) This immediate Injury along with the other injunies mentioned above and potentially other injuries once more
wniormation 1s ubtained by my legal counsel, should be sutficient to deny the Application as it is currently written

Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: Kevin Last Name: Herrmann
Mailing Address: 13565 Lanmore Ave
City: Omaha State: NE Zip: _68164

Note. This petition needs to be submitted via mail or personally s-:ved upon Water Rights no later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.



DEPARTMENT of AGRICULTURE

RECEIVED and NATURAL RESOURCES
JOE FOSS BUILDING
MAR 2 8 2022 523 E. CAPITOL AVE
WATER RIGHTS PIERRE SD 57501-3182
PROGRAM. . danr.sd.gov
Petition

Opposing Application for a Water Right Permit

Application No.c&?ﬁfzﬂ Name of Applicant | ll 3 . 204 -

The Application No. and applicant’s name can be found in the public notice at https://danr sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required.
Describe the unique injury approval of this application will have upon you;
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Provide name and mailing address of the person filing this petition or the petitioner's legal counsel:

First Name: :E%7l’e€ ;jj&“ Mo — ag'?glgn‘ét'&’\
Mailing Address: _° }[ll-(f = 2 74 37, : L
City: mk{l[ hasvo State: ;C:g l > Zip: 57590 "’é‘//;f(

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.
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Any additional description of the unique injury or reasons for opposing this application:
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RECZiVED DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

MAR 2 8 2022 JOE FOSS BUILDING

WATER RIGHTS 523 E. CAPITOL AVE

SRAM PIERRE SD 57501-3182

.. danr.sd.gov
Petition

Opposing Application for a Water Right Permit

Application No.é (f 8, 25 _'gf Name of Applicant ﬂ / ML/J g/rlf /] Am

The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required.
Describe the unique injury approval of this application will have upon you:
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List the reasons for your opposition to this application:
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Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: mva,r;g/ Last Name: aOn C‘ <n
Mailing Address: __2// 17/3 &l ? ’4’ YA St
City: ﬂg; }/ bacs State: 527 Zip: S 7580 '(0//%

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.
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Any additional description of the unique injury or reasons for opposing this application:
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DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

Petition

Opposing Application for a Water Right Permit

Application No. 578 33~ = Name of Applicant B rian BCU'ﬂ I’I am
The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required.
Describe the unique injury approval of this application will have upon you:
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List the reasons for your opposition to this application:
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Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: C/ h@( r\ AN Last Name: VIS
Mailing Address: 3}‘9\ 03 — al\“ ST
city: N1 )\ oora state: S Zip: S 7582

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.



DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

March 31, 2022

NOTICE OF HEARING
TO: Brian Burnham Petitioners
31166 300th St (see attached list dated March 31, 2022)

Winner SD 57580

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

FROM: Eric Gronlund, Chief Engineer &w M

SD DANR, Water Rights Program
SUBIJECT: Notice of Hearing on Water Permit Application No. 2833-2, Brian Burnham

A petition has been filed in the matter of Water Permit Application No. 2833-2 in response to the Notice
of Application published in the Winner Advocate and Huron Daily Plainsman on March 23, 2022. This
notice schedules a hearing on Application No. 2833-2 before the South Dakota Water Management

Board.

Water Permit Application No. 2833-2 proposes to appropriate 1.85 cubic feet of water per second from up
to 9 wells to be completed into the Quaternary Eolian Aquifer (approximately 75 feet deep) located in the
W 1/2 section 15; and NE 1/4 SE 1/4 section 16; all for irrigation of 130 acres in the SE 1/4 section 16; all
in TOSN-R77W. Two of the 9 wells are existing wells covered by Water Right No. 1260-2 for irrigation

of the SW1/4 section 15-T95N-R77W. The applicant requests that the 2 existing wells and the 7 proposed
wells be used to irrigate all the acreage in the SE1/4 section 16 and SW1/4 section 15; all in T9SN-R77W.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends approval of Application No. 2833-2 with
qualifications because 1) unappropriated water is available, 2) existing domestic water uses and water
rights will not be unlawfully impaired, 3) it is a beneficial use of water, and 4) it is in the public interest as
it pertains to matters within the regulatory authority of the Water Management Board.

The Water Management Board will conduct a hearing to consider Application No. 2833-2 at 1:00 PM
(Central Time), on Wednesday, May 4, 2022, at the Floyd Matthew Training Center, Joe Foss Building,
523 E. Capitol Avenue, Pierre SD. The time is an estimate and may be delayed due to prior items on the
agenda. Notice will be provided if there is a change in the time or date of the hearing.

The Chief Engineer's recommendation is not final or binding upon the Board. The Board is authorized to
1) approve, 2) approve with qualifications, 3) defer, or 4) deny the application after it reaches a
conclusion based on the facts presented at the public hearing.

Page 1 of 2



The May 4, 2022 hearing date will be automaticaily delayed for at least 20 days upon written request to
the Chief Engincer from the applicant or any person who has filed a petition opposing the application. A
request for an automatic delay must be filed by April 11,2022, The Chicf Engineer's address is "Water
Rights Program, Foss Building, 523 E Capitol Ave, Picrre SD 57501.” If an automatic delay is requested,
the hearing will be rescheduled for a future Board meeting and personal notice will be provided to the
applicant and all petitioncrs regarding the time, date, and location.

The hearing is an adversary proceeding and any party has the right to be present at the hearing and may be
represented by legal counscl. These and other due process rights will be forfeited if they are not cxercised
at the hearing. Decisions of the Board may be appealed to the Circuit Court and State Supreme Court as
provided by law.

Enclosed is a copy of the report, recommendation, affidavit of publication, and the petitions filed in the
matter of Water Permit Application No. 2833-2. State law directs the Chief Engineer to provide Water
Management Board members with a copy of all pleadings including petitions for cach proceeding. The
information being provided to you is also being sent to the Board members in advance of the hearing.
Notices, orders, and other pleadings filed in this matter are posted on DANR’s contested case page at
https://danr.sd.gov/public/ContestedCase.aspx. In addition, enclosed are two documents intended to
acquaint parties with the hearing process entitled “Procedure for Hearings before the Water Management
Board™ and “Summary of South Dakota Watcr Laws and Rules.” If you intend to participate in the
hearing, you are encouraged to review these documents prior to the hearing.

Contact Ron Duvall at the above Chief Engineer’s address to request a copy of the staff report,
recommendation, application, or other information related to the application. Notice is given to
individuals with disabilities that this hearing is being held in a physically accessible place. Please notity
the Department of Agriculture and Natural Resources at least 48 hours before the hearing if you have a
disability for which special arrangements must be made at the hearing. The telephone number for making
arrangements is (605) 773-3352.

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy cxceeds $2,500.00 orifa
property right may be tcrminated, any party to the contested case may require the agency to use the Office
of Hearing Fxaminers by giving notice of the request to the agency no later than ten days after service of a
notice of hearing issucd pursuant to SDCL. 1-26-17.” This is a Notice of Hearing, service 1s being
provided by direct mail to you, and the applicable date to give notice to the Chief Engineer is April 11,
2022. However. since this particular matter is a water permit application and not a monetary controversy
in excess of $2,500.00 or termination of a property right, the Chicf Engineer disputes the applicability of
this provision and maintains that the hcaring must be conducted by the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will be
held and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28;
SDCL, 46-1-1 thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-2A-
12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2 thru
46-5-30.4. 46-5-31 46-5-32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49; 46-6-1 thru
46-6-3.1, 46-6-6.1, 46-6-10, 46-6-13, 46-6-14, 46-6-21, 46-6-26; Board Rulcs ARSD 74:02:01:01 thru
74:02:01:24.02 and ARSD Chapter 74:02:04.

Questions regarding the hearing process may be directed to Ron Duvall, Water Rights Program at (605)
773-3352 or ron.duvall(@state.sd.us.

Page 2 of 2



PETITIONERS

Susan Davis
31263 302M St
Millboro SD 57580

Aaron Davis
30113 313" Ave
Winner SD 57580

Alex Davis
30113 313" Ave
Winner SD 57580

Amy Davis
30113 313" Ave
Winner SD 57580

Petitioner List
Water Permit Application No. 2833-2, Brian Burnham
March 31, 2022

Marie Condon
31143 299t St
Millboro SID 57580-6114

KayCee Kollmar-Condon
31143 299" St
Millboro SD 57580-6114

Kevin Herrmann
13565 Larimore Ave
Omaha NE 68164



CERTIFICATION

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a Notice of
Hearing dated March 31, 2022, with attachments regarding Water Permit Application No. 2833-2 — Brian
Burnham, was served upon the following by enclosing the same in envelopes with first class postage
prepaid and affixed thereto, and depositing said envelopes in the United States mail on March 31, 2022.

Brian Burnham

31166 300th St

Winner SD 57580 And Petitioners as follows:

Susan Davis Alex Davis Marie Condon

31263 302" St 30113 313" Ave 31143 299t St

Millboro SD 57580 Winner SD 57580 Millboro SD 57580-6114
Aaron Davis Amy Davis KayCee Kollmar-Condon
30113 313" Ave 30113 313" Ave 31143 299 St

Winner SD 57580 Winner SD 57580 Millboro SD 57580-6114

Kevin Herrmann
13565 Larimore Ave
Omaha NE 68164

Above also Sent Inter-office to:
Ann Mines Bailey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

7,)4_1 k;n_, W\aﬂma,

Vickie Maberry
Water Rights Program, DANR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

52.
Sworn to, before me, this il day of March, 2022.

/Jaﬂmn Aeploate

Karen Schlaak
Notary Public
My Commission expires April 1, 2025

X NOTARY PUBLIC N\
(v State of South Dakota ™

R . PP




RECEIVED DEPARTMENT of AGRICULTURE

APR 0 1 2022 U"&\ \ and NATURAL RESOURCES
'. JOE FOSS BUILDING

NRoaram S 2 @@ 523 E. CAPITOL AVE
PIERRE SD 57501-3182

danr.sd.gov

Petition

Opposing Application for a Water Right Permit

Application No. 2833-2 Name of Applicant Brian Burnham

The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required.
Describe the unique injury approval of this application will have upon you:

| live in the town of Millboro, we have a limited source of water in Millboro. We will be limited in quantity
for personal use if that amount of water is extracted from surface wells. That extraction of water could
ultimately give us dry wells and we would not have surface water to use for household purposes.

List the reasons for your opposition to this application:

One reason | oppose the drilling of the wells is that it could deplete all surface water that | need
to drink as well as sustain my personal property needs. | also need water for my animals to drink
and water to sustain my household.

Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: _ Jody Last Name: _ S0les
Mailing Address: 29861 310th Avenue
City: _ Millboro state:  South Dakota  zj,. 57580

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.



Application No.

Petitioner's Name

AT A

Any additional description of the unique injury or reasons for opposing this application:




o RECEIVED
G DEPARTMENT of AGRICULTURE

APR 0 4 Ms and NATURAL RESOURCES
WATER RIGHT JOE FOSS BUILDING
PROGRAM 523 E. CAPITOL AVE
PIERRE SD 57501-3182

danr.sd.gov

Petition

Opposing Application for a Water Right Permit

Application No., 2833-2 Name of Applicant Brian Burnham
The Application No. and applicant’s name can be found in the public notice at https://danr.sd.gov/public.

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required
Describe the unique injury approval of this application will have upon you:

As a local landowner and livestock producer, my biggest concern of injury is economic damage as a result
of excessive water consumption from the applicant especially with the installation of 9 wells for 130 acre
system. [ find it highly unlikely there is sufficient hydrological budget to meet the needs of 9 wells plus
existing domestic wells in the area that feed off of the water deposits.

List the reasons for your opposition to this application:

My primary reason for oppaosition is the current drought conditions in the area (D2 "Severe" as of 3/22/22,
U.S Drought Monitor) and drought forecasts for this summer {(Persistant Drought Conditions. NOAA Ciimate
Prediction Center). With drought conditions my primary concern is a potential negative impact on local wells
in both a decline in groundwater quality and table levels to fall substantially. After speaking with local well
drillers in Nebraska, it's unusual for the need 1o install 9 wells to service a pivot of the size the applicant
claims to be installing. Typically 3-4 wells are sufficient.

| question both the applicant's actual need for this number of wells and whether or not the applicant will

will pump substantially more groundwater than stated in this application. | don't believe this application to be
neither in the public interest or ethical, only in the Burnham operation's interest. This application also
reduces the probablity nearby future irrigation wells to be installed by other landowners in the area.

Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel:

First Name: Austin 3 _ Last Name: Davis
Mailing Address: 203 N Cottonwood St
city: Norfolk state: NE zip: 68701

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to “Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice,



RECEIVED
APR 0 6 2022

i WATER RIGHTS
13565 Larimore Ave PROGRAM

Omaha, NE 68164
Phone: 402-689-9989

Chief Engineer

Water Rights Program
Foss Building

523 E. Capital

Pierre, SD 57501

To: Chief Engineer

From: Kevih Herrmann, Trustee

Subject: Hearing on Water Permit Application No 2833-2, Brian Burnham

On March 28, 2022, | filed a petition opposing Application No 2833-2, Brian Burnham. On March 31,

2022, | received a Notice of Hearing. In accordance with that letter, | respectfully request the hearing be
delayed for at least 20 days.

Siﬁcerely,
AN/

Kevin Herrmann, Trustee
Vernon R Herrmann and Marilyn S Herrmann Irrevocable Trust of 2019
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RECEIVED
04-05-22 APR 0 8 2022

WATER RIGHTS
Department of Agriculture and Natural Resources PROGRAM
Joe Foss Building
523 E Capital Ave.

Pierre, SD 57501-3182 ’

Dear Chief Engineer Grondlund:

This letter is in reference to the appeal | made on permit application No. 2833-2 and permit application
No. 2834-2. | ask to have the hearing that is set for May 4, 2022 be delayed to allow for appropriate

preparation and to seek legal representation. Thank you for your consideration in this matter.

Aaron Davis

G Oaccan



RECEIVED

04-05-22 APR 0 8 2022
WATER RIGHTS
Department of Agriculture and Natural Resources : PROGRAM

Joe Foss Building
523 E Capital Ave.
Pierre, 5D 57501-3182

Dear Chief Engineer Grondlund:
This letter is in reference to the appeal I made on permit application No. 2833-2 and permit application

No. 2834-2. | ask to have the hearing that is set for May 4, 2022 be delayed to allow for appropriate
preparation and to seek legal representation. Thank you for your consideration in this matter.

A%mQ aciy
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

April 19, 2022

NOTICE
TO: Brian Burnham Petitioners
31166 300th St (see attached list dated April 19, 2022)

Winner SD 57580

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

FROM: Eric Gronlund, Chief Engineer £, W

SD DANR, Water Rights Program
SUBJECT: Automatic Delay of Hearing on Water Permit Application No. 2833-2, Brian Burnham

Petitions have been filed in the matter of Water Permit Application No. 2833-2 in response to the Notice
of Application published in the Winner Advocate and Huron Daily Plainsman on March 23, 2022. A
Notice of Hearing dated March 31, 2022, was sent to the applicant and any person filing a petition by that
date. Since then, two additional petitions have been received. The notice scheduled a hearing before the
Water Management Board on May 4, 2022, concerning Application No. 2833-2. In response to this
notice, several petitioners filed requests for a delay of the May 4, 2022 hearing date by the April 11, 2022
filing deadline (copy of each enclosed). Pursuant to SDCL 46-2A-5 and the Notice of Hearing dated
March 31, 2022, these requests for a delay is construed as written notice to the chief engineer requesting
an automatic delay of the May 4, 2022 hearing date. Therefore, the hearing on Application No. 2833-2 is
automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will NOT be held on May 4, 2022.

The hearing to consider Application No. 2833-2 is now tentatively scheduled for the July 6™ and 7', 2022
Water Management Board meeting. The Board will formalize the July 2022 meeting dates at the May 4t
and 5™, 2022 meeting. Future notice of the time and place of the hearing for Application No. 2833-2 will

be provided.

Notices, orders, and other pleadings filed in the matter of Water Permit Application No. 2833-2 are posted
on DANR’s contested case page at https://danr.sd.gov/public/ContestedCase.aspx.

Questions regarding the hearing process may be directed to Ron Duvall, Water Rights Program at (605)
773-3352 or ron.duvall@state.sd.us.



Petitioner List
Water Permit Application No. 2833-2, Brian Burnham -
April 19, 2022

PETITIONERS

Susan Davis
31263 302™ St
Millboro S 57580

Aaron Davis
30113 313" Ave
Winner SD 57580

Alex Davis
30113 313" Ave
Winner SD 57580

Amy Davis
30113 313" Ave
Winner SID 57580

Marie Condon
31143 299 St
Millboro SID 57580-6114

KayCee Kollmar-Condon
31143 299" St
Millboro SID 57580-6114

Kevin Herrmann
13565 Larimore Ave
(Omaha NE 68164

Austin Davis
203 N Cottonwood St
Norfolk NE 68701

Jody Soles
29861 310" Ave
Millboro SD 57580



RECEIVED
APR 0 6 2022

: WATER RIGHTS
13565 Larimore Ave _ ) PROGRAM

Omaha, NE 68164
Phone: 402-689-9989

Chief Engineer

Water Rights Program
Foss Building

523 E. Capital

Pierre, SD 57501

To: Chief Engineer

From: Kevih Herrmann, Trustee
Subject: Hearing on Water Permit Application No 2833-2, Brian Burnham

On March 28, 2022, | filed a petition opposing Application No 2833-2, Brian Burnham. On March 31,
2022, | received a Notice of Hearing. In accordance with that letter, | respectfully request the hearing be
delayed for at least 20 days.

Sincerely,
A e /44«4/«“

Kevin Herrmann, Trustee
Vernon R Herrmann and Marilyn S Herrmann Irrevocable Trust of 2019
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APR 0 8 2022

WATER RIGHTS
PROGRAM

04-05-22

Department of Agriculture and Natural Resources
Joe Foss Building

523 E Capital Ave.

Pierre, SD 57501-3182

Dear Chief Engineer Grondlund:
This letter is in reference to the appeal | made on permit application No. 2833-2 and permit application

No. 2834-2. | ask to have the hearing that is set for May 4, 2022 be delayed to allow for appropriate
preparation and to seek legal representation. Thank you for your consideration in this matter.

Aaron Davis

Qo Oavcan



RECEIVED

04-05-22 APR 0 8 2022
WATER RIGHTS
Department of Agriculture and Natural Resources PROGRAM

Joe Foss Building
523 E Capital Ave.
Pierre, SD 57501-3182

Dear Chief Engineer Grondlund:
This letter is in reference to the appeal | made on permit application No. 2833-2 and permit application

No. 2834-2. | ask to have the hearing that is set for May 4, 2022 be delayed to allow for appropriate
preparation and to seek legal representation. Thank you for your consideration in this matter.

%—Qa L/I:S
Amy Da
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CERTIFICATION

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a Notice
dated April 19, 2022, with attachments regarding Water Permit Application No. 2833-2 — Brian Burnham,
was served upon the following by enclosing the same in envelopes with first class postage prepaid and
affixed thereto, and depositing said envelopes in the United States mail on April 19, 2022.

Brian Burnham

31166 300th St

Winner SD 57580 And Petitioners as follows:

Susan Davis Alex Davis Marie Condon

31263 302™ St 30113 313" Ave 31143 299" St

Millboro SD 57580 Winner SD 57580 Millboro SD 57580-6114
Aaron Davis Amy Davis KayCee Kollmar-Condon
30113 313" Ave 30113 313" Ave 31143 299 St

Winner SD 57580 Winner SD 57580 Millboro SD 57580-6114
Austin Davis Jody Soles Kevin Herrmann

203 N Cottonwood St 29861 310™ Ave 13565 Larimore Ave
Norfolk NE 68701 Millboro SD 57580 Omaha NE 68164

Above also Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

MQW{W

Vickie Maberry
Water Rights Program, DANR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this Zgw day of April, 2022.

a/,
Karen Schlaak REN SCHLAAK o]
Cgsiied t‘“\t KAREN SCHLAAK oy}
My Commission expires April 1, 2025 gq,k% Stfqto'r,?zv FELe N1
ate of South Dakota ‘*‘tj




. RECEIVED
RICHARDSON LAWFIRM APR 2 2 2022

RICHARDSON. WYLY. WISE. SAUCK & HIEB...»
WATER RIGHTS

ONE COURT STREET PROGRAM
POST OFFICE BOX 1030
ABERDEEN, SD 57402-1030

ROY A WISE CWIGHT CAMPBELL [1887-1964;

EMAL: vogeI@rwweh.com SAMErnvoss (e
H L .
KIMBERLY A DORSETT LLOYD C RICHAROSON, JR (1924.2012)
STACY M _OMNSON RICHARD L RUSSMAN (1957.2014}
JCSHUA K FINER www. rwwsh com WILLIANM K SAUCK, Jit {RETIRED}

HYAN § vUOGEL

COMIN'C ¥ K'NG

CRRISTIK WEIDEWAN TELEPHONE (605} 225-6310
FACSIMILE (605) 225-2743

April 20, 2022

¥fr, “ric Gronlund Arn Mines Railey

Chie! Zngincer Assistant Atutorney Goneral
Joe Foss Bullding 2302 East Highway 14, Suize 1
523 East Capitecl Avence Pierre, 5D 57501-%501

Pierre, S 357501

Charles Davis Susan Davis

3723 - 3C02™ st. 31263 - 302" 35w,
Miiiboro, SD 57580 Mil-kcro, SD 57580
Aaron Davis Alex Davis

30113 - 373% Ave. 30113 - 3.3 hve.
Wirner, $D2 57580 Winner, 8D 57580
Amy Davis Marie Condeon

30113 - 313" Ave. 31143 - 2939 §=,
Winner, SD 5758C Mil'!bsoro, SI3 57580-6114
XayCee Kolimar-Condcn Xevin Herrmann
32143 - 299" st 13565 Larimore Ave.
Mil_koro, SD 57580-6114 Cmaha, NF 68164

Cear All:

Re: Brian 3urnham Waoer Permis
e — . R
Application 2833-2

mnclosed please find my notice of appearance rcgarding
the abkcve listed water permit application. This 1s Intended as
service uypen you by mail.
Best yegards,
Ryan 5. Vogel
KSV/kk:
Enclosure
cc: Brian Burnnam

CO5516G34.WF2 /]



RECEIVED
APR 22 2022

. - ot e . ree i WATER RIGHTS
THE DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES PROGRAM

BOARD OF WATER MANAGEFMENT

ITn the Matter of Lhe Water *
Permit Apwp.ication No. 2833-2,* NOTICE OF APPEARANCE
Brian Burnham.

COMES NCW, Ryan S. Voge., of Richardscn, wWyly, Wise,
Saucx & Hieb, LLP, and hereby notes his appearance on kbehalf of
3rian Burrham in the above-captiorec mat:er.

Datec¢ this Z0% day of April, 2C22.

RICHARDSON, WYLY, WISE, SAUCK
& HIEZB, LLP

[

Avtlorneys for Briarn Burnham

3y

One Coure Streexs

Post Cffice Box 1030
Aberdeen, SD 57402-_03C
Telephone No. 603-225-€31C

CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for Briarn
RBurnham, nerepy certifiecs that on the 20 day of Aoril, 2022, a
true and correct copy of NOTICE OF APPEARANCE was mailed by
flrst-class mail to:

Mr. Fric Grenlund

Crnlcef Zngincer

Joe Foss Building

523 East Capitol Avenue
Pierre, SD 57501

50551433 WD /1 1



Arnn Mires RBailey

Assistant Attcrney Gencral
1302 kast liighway 14, Sul:te
Fierre, SD 37501-8501

Crarles Davis
31263 - 3C27 St. -
Millbero, SD 3758C

Susan bavis
32263 - 302™ St.
Miilboro, SD 57580

Aaron Davis
20113 - 313% Ave,
Winner, SD L738C

Alex Davis
30212 - 3i3Y Ave,
Winrer, SD 57580

Ary Davis
30113 - 313% Ave.
Wirner, SD 57580

Marice Condor
21143 - 299 §<.
Mil_ bcro, SD 57580-6114

KayCcec Kollmar-Concon
31143 - 299 St
Millboro, SC 5758C-6114

Xevin Herrmann

13565 Larimore Ave.
Cmaha, NE 68164

CCa51433.wFD /1

#-




DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

May 25, 2022

NOTICE OF HEARING

TO: Brian Burnham Ryan S. Vogel, Attorney
31166 300th St Richardson Law Firm
Winner SD 57580 PO Box 1030

Aberdeen SD 57402-1030

Petitioners
(see attached list dated April 19, 2022)

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

FROM: Eric Gronlund, Chief Engineer £, M/

SD DANR, Water Rights Program
SUBJECT: Scheduling of Hearing on Water Permit Application No. 2833-2, Brian Burnham

The Water Management Board will conduct a hearing to consider Application No. 2833-2 at 9:45 AM
(Central Time), on Wednesday, July 6, 2022, at the Floyd Matthew Training Center, Joe Foss Building,
523 E. Capitol Avenue, Pierre SD. The time is an estimate and may be delayed due to prior items on the

agenda.

Pursuant to SDCL 46-2-9, 46-2-11, and 46-2A-23, the Board has legal authority and jurisdiction to
conduct this hearing. Applicable provisions of the public notice published in the Winner Advocate on
March 23. 2022, Huron Daily Plainsman on March 23, 2022, and the Notice of Hearing dated March 31,

2022, still apply.

Notices, orders, and other pleadings filed in the matter of Water Permit Application No. 2833-2 are posted
on DANR’s contested case page at https://danr.sd.gov/public/ContestedCase.aspx.

Questions regarding the hearing process may be directed to Ron Duvall, Water Rights Program at (605)
773-3352 or ron.duvall@state.sd.us.



Petitioner List
Water Permit Application No. 2833-2, Brian Burnham
Aprll 19, 2022

PETITIONERS

Susan Davis
31263 302™ St

Millbore SD 57580

Aaron Davis
30113 313" Ave
Winner S1D 57580

Alex Davis
30113 313" Ave
Winner SID 57580

Amy Davis
30113 313" Ave
Winner SD 57580

Marie Condon
31143 299" St
Millboro SD 57580-6114

KayCce Kollmar-Condon
31143 299™ St
Millboro SD 57580-6114

Kevin Herrmann
13565 Larimore Ave
Omaha NE 68164

Austin Davis
203 N Cottonwood St
Norfolk NE 68701

Jody Soles
29861 310™ Ave
Millboro SD 57580



CERTIFICATION

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a Notice of
Hearing dated May 25, 2022, regarding Water Permit Application No. 2833-2 — Brian Burnham, was
served upon the following by enclosing the same in envelopes with first class postage prepaid and affixed
thereto, and depositing said envelopes in the United States mail on May 25, 2022.

Brian Burnham Ryan S. Vogel, Attorney
31166 300th St Richardson Law Firm
Winner SD 57580 PO Box 1030

Aberdeen SD 57402-1030
And Petitioners as follows:

Susan Davis Alex Davis Marie Condon

31263 302" St 30113 313™ Ave 31143 299" St

Millboro SD 57580 Winner SD 57580 Millboro SD 57580-6114
Aaron Davis Amy Davis KayCee Kollmar-Condon
30113 313" Ave 30113 313" Ave 31143 299 St

Winner SD 57580 Winner SD 57580 Millboro SD 57580-6114
Austin Davis Jody Soles Kevin Herrmann

203 N Cottonwood St 20861 310" Ave 13565 Larimore Ave
Norfolk NE 68701 Millboro SD 57580 Omaha NE 68164

Above also Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

1) :

Vickie Maberry U
Water Rights Program, DANR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

L 6“/1
Sworn to, before me, this 4;2 day of May, 2022.

/ZM/L%, /%/‘meﬁ» o =

Karen Schlaak . KAREN SCHLAAK &
Notary Public ; NOTARY PUBLIC N

My Commission expires April 1, 2025 \i% State of South Dakota ™ '|




DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov
July 8, 2022
NOTICE

TO: Brian Burnham Blake Burnham Ryan S. Vogel, Attorney

31166 300th St 31166 300th St Richardson Law Firm

Winner SD 57580 Winner SD 57580 PO Box 1030

Aberdeen SD 57402-1030

Petitioners

(see attached list dated July 8, 2022)

Ann Mines Bailey, Assistant Attorney General

1302 East Highway 14, Suite 1

Pierre SD 57501-8501
FROM: Eric Gronlund, Chief Engincer £ W

SD DANR, Water Rights Program
SUBJECT: Preparation of Findings of Fact, Conclusions of Law and Final Decision in the matter of

Water Permit Application No. 2833-2, Brian Burnham and No. 2834-2, Blake Burnham

The Water Management Board directed counsel for the Water Rights Program to prepare proposed
Findings of Fact, Conclusions of Law and a Final Decision in the matter of the approval of Water Permit
Application No. 2833-2, Brian Burnham and No. 2834-2, Blake Burnham.

The Board requested that the proposed Findings of Fact, Conclusions of Law and Final Decision be
mailed to Board Counsel David McVey and all other parties by August 31, 2022. Written objections or
comments in support of the proposed Findings of Fact, Conclusions of Law and Final Decision, or
alternative Findings of Fact, Conclusions of Law and Final Decision are to be mailed to Board and Water
Rights Program counsel and other parties by September 15, 2022. Board counsel requests that the draft
findings or alternative findings be provided in both a PDF format and a WORD format file via email to

David.McVey(@state.sd.us.

The Board will consider adoption of Findings of Fact, Conclusions of Law and Final Decision at 9:30
AM, on Wednesday, October 5, 2022, in the Floyd Matthew Training Center, Joe Foss Building, 523 East
Capitol Avenue, Pierre SD. The agenda time is an estimate and may be delayed due to prior issues on the
agenda. Notice will be provided if there is a change in the hearing time.

At the Board’s discretion, oral arguments in opposition or support of the proposed Findings of Fact,
Conclusions of Law and Final Decision, or alternative Findings of Fact, Conclusions of Law and Final



Decision may be made at the Qctober 5, 2022 meeting. The evidentiary hearing was completed July 6,
2022. No additional testimony will be received at the meeting on October 5, 2022.

I you have questions about the ﬁnding:"; process, please contact Ann Mings-Batley at (605) 773-3215.

¢: David McVey, Water Management Board Counsel



Petitioner List :
Water Permit Application No. 2833-2 and 2834-2
July &, 2022

PETITIONERS

Susan Davis Marie Condon

31263 302 St 31143 299" St

Millboro SD 57580 Millboro SD 57580-6114
Aaron Davis KayCee Koll'mar-(‘dndon
30113 313 Ave 31143 299" St

Winner SID 57580 Millboro SD 57580-6114
Alex Davis . Kevin Herrmann

30113 313" Ave 13565 Larimore Ave
Winner SD 57580 Omaha NE 68164

Amy Davis Austin Davis

30013 313" Ave 203 N Cottonwood St
Winner SID 57580 Norfolk NI 68701
Charles Davis Jody Soles

31263 302" St 29861 310" Ave

Millboro SD 57580 Millboro SD 57580



CERTIFICATION

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a Notice
dated July 8, 2022, regarding preparation of findings of fact, conclusions of law and a final decision in the
matter of Water Permit Application No. 2833-2, Brian Burnham and No. 2834-2, Blake Burnham, was
served upon the following by enclosing the same in envelopes with first class postage prepaid and affixed
thereto, and depositing said envelopes in the United States mail on July 8, 2022.

Brian Burnham Blake Burnham
31166 300th St 31166 300th St
Winner SD 57580 Winner SD 57580

And Petitioners as follows:

Susan Davis Alex Davis

31263 302" St 30113 313" Ave
Millboro SD 57580 Winner SD 57580
Aaron Davis Amy Davis

30113 313" Ave 30113 313" Ave
Winner SD 57580 Winner SD 57580
Austin Davis Jody Soles

203 N Cottonwood St 29861 310" Ave
Norfolk NE 68701 Millboro SD 57580

Above also Sent Inter-office to:
Ann Mines Bailey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

Wmﬂm

Vickie Maberry
Water Rights Program, DANR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

S/‘VVI
Sworn to, before me, this day of July, 2022.

Jann L ilaanke

Ryan S. Vogel, Attorney
Richardson Law Firm

PO Box 1030

Aberdeen SD 57402-1030

Marie Condon Kevin Herrmann
31143 299" St 13565 Larimore Ave
Millboro SD 57580- Omaha NE 68164
6114

Charles Davis
KayCee Kollmar- 31263 302" St
Condon Millboro SD 57580
31143 299* St
Millboro SD 57580-
6114

David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

Karen Schlaak

Notary Public 'y KAREN SCHLAAK LAl
NOTARY PUBLIC
'Q’J State of South Dakota ™

My Commission expires April 1,2025 |\
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Bosebud Stousr Tnibe

Sicangu Oyate
P.0 Bos 450
Roschud. SO 57570
Phone: (605) 747-2381 Fax: (605) 747-2245
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oy 202 RECEIVED
Mr. Eric Gronlund, Chief Engineer JUL 112022
SD DANR, Water Rights Program

Joe Foss Building OFFICE OF
523 E Capitol Ave WATER

Pierre, SD 57501-3182
Subject: Water Permit Application No 2833-2, Blake Bumham
Dear Mr. Gronlund:

Please refer to the attached map Millboro Twp T95N and R77w, it is apparent that there are a number
of parcels of Indian land in the area. As a result Rosebud Sioux Tribe is concemed about the Water
Permit Application No 2833-2 and the concem is more precisely because the Rosebud Sioux Tribal
enrolled member Mark Raymond’s land north east of the proposed wells can be adversely impacted
by water withdrawal from the Terrace deposits. We have reviewed the hydro-geological evaluation of
the proposed well sites and we are taken a back that there is no mention of climate change- drought
as a factor that can adversely impact the recharge of the Terrace deposit as an aquifer and the flow
of the lost creek that is adjacent to the proposed well sites and that traverses the Indian Lands
including Mark Raymond’s. We have attached copies of Drought Monitor maps of United States of
America and the State of South Dakota including Tripp County where the proposed well site are
located. As can be seen that drought/ abnormally dry conditions persist in Tripp County and your
hydro- geological evaluation needs to be revised based on the lack of water (drought — abnormally
dry) to recharge the aquifer and the flow of Lost Creek.

We strongly recommend that you reject Water Permit No 2833-2 that has potential to mine water by
pumping 830 gallons per minute from Terrace deposits in contradiction to State of South Dakota Law.
Rosebud Sioux Tribe has a vested interest to make sure that Indian lands and enrolled tribal
members are not adversely affected by approval and implementation of the Water Permit Application
No 2833-2. Thank you and if you have any questions, please direct them to Syed Hug, Director,
Water Resources at 605-747-2559.

Sincerely,

,wa

Scott Herman, President
Rosebud Sioux Tribe

Cc: Mr. Mark Raymond
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U.S. Drought Monitor
Current “precos s Outizers 2 EnEE W SOUth DakOta
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June 21, 2022 .

(Released Thursday, Jun. 23, 2022)
Valid 8 a.m. EDT

Drought Conditions (Percent Area)
None | DO-D4 |D1-D4 | 03-Da

Cumrent 4549 | 5451 [ 3015 | 640 | 0.00 | 0.00

Last Week

06142022 4554 | 54.46 [ 30.04 | 634 | 0.00 | 0.00

IMonthsAgo | 45 43 | g1 87 |65.77 | 2455 | 0.00 | 0.00
03-22.2022

Start of
Calendar Year | 21.31 | 78.69 | 3491 | 663 | 0.00 | 0.00
01-04-2022

Start of
Water Year 7.06 | 9294 |B3.37 | 58.21 | 10.76 | 0.00
05-28-2021

One Year Ago
i 1.49 | 98.51 | 90.16 | 63.11 | 10.50 | 0.00

Intensity.

[INone [T 02 Severe Drought
[:I DO Abnormally Dry - D3 Extreme Drought
|:I D1 Moderate Drought [l D4 Exceptional Droug

The Drought Monitor focuses on broad-scale condiions.
Local conditions may vary. For more information on the

Drought Monitor, go to https:#droughtmonitor.unl. edu/About.a5
Author:

Adam Hartman
NOAANWS/NCEP/CPC

USDA

Links: The National Drought Mitic
JiLaTic
b 3l ER T (il RTIDIT3YVION 1NC32X 1D ,.? 3
- N The National Drought Mitigation Center
) Citation
atgellolal i-TMauior
AAFICUITU T INCrmation




June 21, 2022

U' S' D ro ug h t M on i tor (Released Thursday, Jun. 23, 2022)

Valid 8 a.m. EDT

Drought Impact Types:
r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grassland

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

] None

(] Do Abnormally Dry

[] D1 Moderate Drought
@ D2 Severe Drought

Author: . I D3 Extreme Drought

Adam Hartman I D4 Exceptional Drought

NOAA/NWS/NCEP/CPC . R
The Drought Monitor focuses on broad-scale conditions.

Local conditions may vary. For more information on the

Drought Monitor, go to https://droughtmonitor.unl.edu/About.asp

e <
\\S/ - - - st g?sa@_« %? @

® droughtmonito.nl.edu




RECEIVED

September 11, 2022 SEP 14 2022
David McVey OS\ZCT:ESF

Water Management Board Counsel
Joe Fass Building

523 East Capitol Avenue

Pierre, 5D 57501

RE: Water Permit Application No. 2833-2, Brian Burnham and
Water Permit Application No. 2834-2, Blake Burnham

Dear Mr. McVey:

This letter serves as a written objection and alternative Finding of Facts to the “Water Rights Program’s
Proposed Finding of Fact, Conclusion of Law and Final Decision.” | respectfully request that this letter
along the Enclosure be considered at the Water Management Board’s October 5, 2022, Meeting or at a
subsequent meeting should consideration of Applications 2833-2 and 2834-2 be delayed.

I am enclosing a letter from Nate Hunke who is a hydrologist and principal in charge with Prairie
Consulting Group. The Board recognized Mr. Hunke as an expert witness at the hearing on July 7, 2022.
I respectfully submit my letter and the Enclosure which is Mr. Hunke's letter as Exhibits to be admitted
and considered by the Board.

I also ask the Board to consider the following:

The Board’s FINDINGS OF FACT, Item 39 on Page 10 of the “Water Rights Program’s Proposed Finding
of Fact, Conclusion of Law and Final Decision.”

“Mr. Gronlund also discussed the potential of adding a qualification for an additional observation well.”

t would respectfully point out that the Board’s FINAL DECISION on pages 13 and 14 in the “Water
Rights Program’s Proposed Finding of Fact, Conclusion of Law and Final Decision” did not include
this qualification suggested by Mr. Gronlund. | would request the Board amend the FINAL Decision
to include this qualification. Should the Board decline to include this qualification, | would
respectfully request the Board formally document why they would not consider the suggestion of
Mr. Gronlund who is the Chief Engineer of the SD DANR, Water Rights Program.

Conclusion

| respectfully request the Board review this ietter and the Enclosure and make reasonable changes
including but not limited to:
e Adding the additional qualification made by the Chief Engineer to both permits.
e Combining the Permits into 1 Permit as discussed in the Enclosure and specifically when Mr.
Hunke is discussing Item 34 on page 2.

ilﬁage



e Reducing the maximum overall maximum conversion rate so the overall water withdrawals
are controlled so there is not a reduction of needed water supplies for wells in the area.

e Placing an observation well that is monitored east of the proposed pumping wells in
Application 2834-2, between the proposed pumping wells and the nearest private wells in
the vicinity of the pumping wells, not to the north. However, the more observation wells,
the better the definition of the effects of the pumping on the aquifer. The nearest private
well is located less than % mile east of the proposed pumping wells.

Sincerely,

/ Ce il
Kevin Herrmann
Petitioner

Enclosure: Water Rights Permit Response — Nate Hunke

Cc:
Ann Mines Baily, Assistant Attorney General
Ryan S. Vogel, Attorney for Applicants
Bill Larson, Chair of DANR, Water Rights Board
Brian Burnham, Applicant Water Permit Applicatiocn No. 2833-2
Blake Burnham, Applicant Water Permit Application No. 2834-2
Parties on Certificate of Service

ZIPage..



RECEIVED
SEP 1 4 2022

OFFICE OF
WATER

' PRAIRIE CONSULTING GROUP, INC.
/ 312 9th Avenue SE, Suite C » Watertown, South Dakota 57201

September 10, 2022

Mr. Kevin Herrmann
13565 Larimore Ave
Omaha. NE 68164

RE:

Brian and Blake Burnham Irrigation Wells

Water Permit No. 2833-2

NE1/48SE1/4 sec.16. W1/2 sec.15 T.95N. R.77W.
Water Permit No. 2834-2

SE1/4 sec.11 T.95N. R.77 W.

I'ripp Co., South Dakota

Dear Mr. Herrmann:
The following is in response to the Water Rights Permit Approval dated August 31, 2022
for the above-referenced water appropriations permit applications:

FINDINGS AND FACTS

I. Ttem 27

The boards FINDINGS OF FACTS indicate that “Mr. Mathiowetz testified that the
applicants will most likely pump their own wells dry before the effects of pumping are felt by
existing rights not held by the applicants.” It is my understanding that the “unlawful
impairment” clause of the approval process includes all domestic wells, including the owners of
private/domestic wells that hold the approved appropriation permits. Wouldn’t pumping the
owners private wells dry represent an “unlawful impairment™? Doesn’t the permit applicants
owners have the option of switching to an alternative water source if their wells do go dry and
continue pumping at the maximum rate outlined in the permit application for the irrigation wells.
Please note that the ground water model I developed does not include the owners
domestic/private wells in the assessment.



2. Item 33

The permit application approval indicated that my analysis was based on the ground
water model that I created. The model was not created by me. the model was created by the
United States Geological Survey (USGS Modflow 6 updated in 2022, [ simply utilized the
model already created by USGS and applied appropriate input parameters to the model to
emulated ground water flow conditions in the vicinity of the proposed pumping wells outlined in
the above-referenced permit applications, based on available literature and data provided by the
South Dakota Geological Survey (SDGS), the United States Geological Survey (USGS) and the South
Dakota Department of Agriculture and Natural Resources (DANR) Water Rights.

3. ltem 34

The permit application approval indicates that I could not provide a rate of diversion that
would be acceptable. T was not hired to provide an acceptable pumping rate for the pumping
wells. That is the obligation of the applicants and the approval of the board. My job was simply
to determine the impacts of the proposed appropriations/diversions outlined in the above-
referenced permit applications to domestic/private wells in the vicinity of the pumping wells.
The final decision of the boards”™ approval mandates that the permit application diversions may
not be exercised simultaneously. This information was not available to me at the time the model
was developed for the above-referenced appropriations. However, it is likely that this decision
would not impact the effects to the private wells near the Blake Burnham proposed diversion due
to proximity of the private wells to the proposed diversion point and rate. Additional modeling
would be required to assess the impacts of non-simultaneous application of the permit
applications. My question to the board is “if the permit applications are separate and filed by
different applicants, what prevents the applicant from applying the permitted pumping rate
independent of any other appropriations permit in the area?” Shouldn’t the permit applications
be combined into one (1) application to make Item 4 of the FINAL DECISION enforceable?

As far as placement of observation wells in the vicinity of the Blake Burnham pumping
well., I recommend that an observation well be placed and monitored east of the proposed
pumping wells (application No. 2834-2), between the proposed pumping wells and the nearest
private wells in the vicinity of the pumping wells, not to the north. However, the more
observation wells, the better the definition of the effects of pumping on the aquifer. The nearest
private well is located less than Y4 mile east of the proposed pumping wells.

4. Item 35

The board finds that the ground water model analysis [ developed is unreliable. What are the
qualifications of the board to make this decision? They indicate that the assumed diversions are
not reflective of the applications or current activity in the aquifer. When performing the aquifer
model analysis. | assumed that the pumping rates outlined in the permit applications are
“reflective” of the operational pumping rates as permit approval allows the applicant to operate
the wells, up to but not exceeding the rate outlined in the permit application. In other words, the
assumptions are based on the diversion rates outlined in the permit application. Subsequently,



the board decided that the applications may not be applied simultaneously (see the August 31,
2022 permit application approval). Again, my question to the board is if the permit applications
are separate and filed by different applicants, what permits the applicant from applying the
permit independent of any other appropriations permit in the area? Shouldn’t the permit
applications be combined into one (1) application to make Item 4 of the FINAL DECISION
enforceable?

The board states that the model assumed locations and depths of private wells and water
sources in which they are completed and further assumed that all were in use and that all
withdraw the maximum limit allowable for domestic use. In fact, it is my understanding that
private wells do not have to be permitted by the State of South Dakota Water Rights Board. It is
also my understanding that the locations and depths of the private wells in the vicinity of the
proposed pumping wells were provided by the private well owners of the private wells. In
addition, the model does not assume a maximum domestic use but an “average™ household use in
the United States. This is clearly stated in my report under the section entitled “Ground Water
Withdrawls™,

However, if | had assumed “maximum allowable™ domestic well pumping rates, the
model would likely estimate additional drawdown in the private wells. not less drawdown.
Therefore the “average™ household value provides a conservative estimate regarding estimated
drawdown in the private wells. In addition, the existence of the private/domestic well implies
that the private/domestic well can be utilized to pump water for domestic use, at any time, now
or in the future.

It is my understanding that private domestic wells do not need to be permitted by the
State of South Dakota Water Rights Board and an unpermitted well does not negate the
application of the “unlawful impairment™ clause of the permit application approval process.

CONCLUSIONS OF LAW
1. Item 6
“South Dakota Codified Law section 46-2A-9 provides that a permit to appropriate water
may be issued “only if there is reasonable probability that there is unappropriated water
available for the applicants proposed use, that the proposed diversion can be developed
without unlawful impairment of existing rights and that the proposed use is a beneficial use
and in public interest™.

The model I developed was based on available literature and data for the impacted
aquifer provided by the South Dakota Geological Survey (SDGS) . the United States Geological Survey
(USGS) and the South Dakota Department of Agriculture and Natural Resources (DANR) Water Rights.
The model run I developed provided evidence that an adverse impact to nearby private wells would occur
if the permitted diversion rates are approved. This is “reasonable probability” that the pumping of the
irrigation wells at the proposed rate would result in “unlawful impairment™.



~

(F%)

Item 7
“First factor for consideration under SDCL 46-2A-9 is whether there is water
available for appropriation.” This requirement is irrelevant in regard to the potential
impacts or “unlawful impairment” to nearby private wells.

Item 10

“The second requirement of SDCL 46-2A-9 is that the proposed water use may
not unlawfully impair existing water rights. Based on the ground water modeling results,
“unlawful impairment”™ would occur to nearby private wells, whether the
private/domestic wells are permitted. Please note that | recommend that the model be
rerun using non-simultaneous pumping of the proposed irrigation wells.

FINAL DECISION
. Item |

“The wells approved under Water Permit Application No. 2833-2 are located near
domestic wells and other wells which may obtain water from the same aquifer. Water
withdrawals shall be controlled so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water rights.”

The boards final decision that the pumping withdrawals be “controlled™ is identical to
my recommendation that based on model assessment results, the pumping rates of the
irrigation wells outlined in the permit application be reduced from the maximum rate
outlined in the permit application to prevent and “unlawful impairment” to the nearby
domestic wells.

Please contact me with any guestions.
b e
Nathan T. Hunke, M.S., P.G!

Preside

Prairie

nt
Consulting Group. Inc.

312 9th Ave. SE Suite C
Watertown, SD 57201

(605) 8
(605) 2

86-4009 (w)
37-2207 (c)



STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501

MARK A. VARGO Phone (605) 773-3215 CHARLES D. McGUIGAN
ATTORNEY GENERAL Fax (605) 773-4106 CHIEF DEPUTY ATTORNEY GENERAL

R{‘\

http://fatg.sd.gov

August (/42022

Bill Larson

DANR - Water Management Board
Joe Foss Building

523 East Capitol Avenue

Pierre, SD 57501

Re:  Water Permit Application No. 2833-2, Brian Burnham and
Water Permit Application No. 2834-2, Blake Burnham

Dear Mr. Larson:

Enclosed please find a copy of the Water Rights Program’s Proposed Findings of
Fact, Conclusions of Law, and Final Decision and Certificate of Service in the
above-entitled matter. A copy of the Water Rights Program’s Proposed Findings of
Fact, Conclusions of Law, and Final Decision and Certificate of Service is being
either mailed or hand-delivered to all interested parties.

Respectfully,

)'./jg////////

Ann F. Mines Bailey (
Assistant Attorney General
AFM/cmb

Enclosures
cc w/encs: Parties on Certificate of Service



STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
APPLICATION NO. 2833-2, Brian
Burnham,

and
IN THE MATTER OF WATER PERMIT

APPLICATION NO. 2834-2, Blake
Burnham

WATER RIGHTS PROGRAM’S
PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
FINAL DECISION

This matter came before the South Dakota Water Management Board for
hearing on July 7, 2022. Board members James Hutmacher, Rodney Freeman,
Peggy Dixon, ‘Leo Holzbauer, Chéd Comes, and Bill Larson were present at the
hearing and heard the evidence presented. Applicants Brian Burnham and
Blake Burnham appeared represented by Ryan Vogel. Petitioncrs Kevin
Herrmann, Aaron Davis, and Maric Condon appeared pro se. Ann F. Mines
Bailey represented the DANR Water Rights Program and the Chicf Engincer.

The Board, having considered the testimony énd exhibits presented and
all records and documents on file and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT
1. On December 28, 2021, Water Rights received Water Pcrmit
Application No. 2833-2 on behalf of Brian Burnham sceking an appropriation
of water for irrigation near Winner, South Dakota. Subsequent changes and

supplemental information were received on March 4 and March 16, 2022.



The application in its final form proposes the diversion of 1.85 cubic feet of
water per second (cfs) from two existing wells and seven proposed wells
completed into the Quaternary Eolian aquifer functioning as an extension of
the Ogallala aquifer in this location and located in the SE% Sec. 16-T95N-
R77W in Tripp County. The application proposes to irrigate 130 acres also in
the SE% Sec. 16-T95N-R77W.

2. On December 28, 2021, Water Rights also reccived Water Permit
Application No. 2834-2 on behalf of Blake Burnham seeking an appropriation
of 1.85 cfs for irrigation from four proposed weclls to be completed into the
Quaternary Terrace aquifer functioning as an extension of the Ogallala
aquifer in this location in the WASE'% Sec. 11-T93N-R77W in Tripp County.
The application proposcs to irrigate 130 acres in the SEYa Sec. 11-T95N-
R77W.

3. The Chief Engineer, Eric Gronlund, recommended approval of
these applications subject to qualifications.

4, Notices:of Water Permit Application No. 2833-2 were timely
ladvertised on March 23, 2022, in the Winner Advocate (Tripp County) and the
Plainsman (Beadle County) and posted on the DANR websitc.

S. Notices of Water Permit Application No. 2834-2 were timcly
advertised on March 16, 2022, in the Winner Advocate (Tripp County) and the
Plainsman (Beadle County) and-posted on the DANR website.

6. DANR received the following timely petitions in opposition to

Water Permit Application No. 2833-2, Brian Burnham: Susan Davis, Alex

2



Davis, Aaron Davis, Amy Davis, Kevin Herrmann, Marie Condon, and KayCee
Kollmar-Condon.

7. | DANR received the following timely petitions in opposition to
Water Permit Appli(;ation No. 2834-2, Blake Burnham: Charles Davis, Susan
Davis, Alex Davis, Aaron Davis, Amy Davis, Kevin Herrmann, Marie Condon,
and KayCcc Kollmar-Condon

8. The matter was initially scheduled to be hcard by the Water
Management Board during its May 4, 2022 meeting; however, an automatic
delay was requested, and the hearing was reschéduled for the next rcgular
Board meccting in July.

9. Water Permit Applications Nos. 2833-2 and 2834-2 arc new water
permit applications which require a determination pursuant to SDCL
§ 46-2A-9 whether there is a reasonable probability that unappropriated
water is available for the proposed use, whether the proposed use would
impair existing rights, whether the use would be a bencficial use, and
whether the proposed use is in thc public interest.

10. In considcring water availability this Board must cxamine
whether the average quantity of the water withdrawn annually from the
groundwater sourcc would cxceed the quantity of the average estimated
annual recharge of water to the groundwaterr sourcc if this permit was
granted.

11. DANR witness, Adam Mathiowetz, a natural resources cngineer

with over ten years of expericnce, reviewed the permit application and

3



analyzed the hydrology of the Quaternary Eolian aquifer, Quaternary Terrace
aquifer, and Ogallala aquifer. Mr. Mathiowetz additionally revicwed the
informa'tion obtained from nearby obscrvation wells, as well as current water
right/permit files and well complection reports for the aquifers.

12. The High Plains aquifer includes several different formations
including Arikarec, Ogallala, and quatérnary deposits including alluvium and
terrace and colian deposits.

13. For management purposes, Water Rights treats the Arikarec
aquifer and the Ogallala aquifer as separate units.

14. The Quatcrnary Eolian aquifer consists of a group of wind-blown
and deposited sediments that range from silt to medium-grain sand deposited
as sheets, barchan, lincar, and dome-like dunes or as a veneer on uplands.
This deposit has an approximate areal extent of 610 acres and groundwater
flow is toward Keya Paha River.

15. The Quaternary Terrace aquifer consists of a group of deposits of
clay to boulder-sized clasts deposited as pcdiments, paleochannels, and
terrace fills of former flood plains. The arcal extent of this deposit is
approximately 835 acres and groundwater flows toward the Keya Paha River.

16. The Ogallala aquifer in this location exists in unconfined
conditions and is comprised of sand, silt, silty clay, sandstone, siltstone, and
surficial gravel deposits. The areal extent of the main body of the Ogallala
aquifer is approximately one million acres. Water movement within the

Ogallala aquifer is toward the Keya Paha River.



17. Earlier studies indicate the presence of the High Plains aquifer in
the location of the proposed points of diversion and that water movement is
from southwest toward the northeast and the Keya Paha River. Further
review of lithologic logs and geologic information of the arca and
conversations with the well driller who worked at the site in this matter,
indicatc that Ogallala aquifer materials are not present and that the Arikarce
aquifer is not functioning as an aquifer at this location. Based upon thce
review of all this information, Mr. Mathiowetz concluded that the Quaternary
Eolian and Quaternary Terrace aquifers in this location are functioning as an
extension of the Ogallala aquifer.

18. Mr. Mathiowctz testified recharge to the Ogallala aquifer occurs
mainly through infiltration of precipitation.

19. Several studics ha\}c becen done regarding the rate of recharge to
the Ogallala aquifer. While none of the studics are specific to the Quaternary
Eolian and Quaternary Terrace deposits functioning as extcnsions of the
Ogallala aquifer, several of the studies include both of these deposits as part
of the areal extent of the Ogallala aquifer.

20. Using the recharge rates from those studies, which ranged from
1.3 inches per year to 3.4 inches per year, Mr. Mathiowctz calculated that
recharge to the main body of the Ogallala aquifer ranges from 108,914 acre-
fect per year to 284,852 acre-feet per ycar.

21. Mr. Mathiowetz further testificd regarding withdrawals from the

Ogallala aquifer. He testified that therc are 171 water right permits and four
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future use permits completed into the Ogallala aquifer with an estimated
withdrawal of 31,128.3 acre-fect per year.

22. There arc sixty-ninc observation wells completed into the main
body of the Ogallala aquifer. Six of the observation wells are located within
five miles of the proposed points of diversion with the ncarest observation well
located within 1 mile south of the points of diversion proposed by Water
Permit Applications No. 2833-2 and 2.5 miles from the points of diversion
proposed by Water Permit Application No. 2834-2.

23. The data from the observation wells demonstrate a stable to
Vslightly rising water level over the periods of record with an exception in
Bennett County, which is considered an outlier. The natural conditions
dominate changes'in water level and, therefore, there is recharge and natural
discharge available for appropriétion.

24. Based upon thc review of recharge to, and withdrawal from, the
water sources and the observation well data, Mr. Mathiowetz concluded there
1s water available for appropriation.

25. The closest water right to the proposed points of diversion is held
by the applicants. The next closest water right is located approximately 4.6
miles from the proposed points of diversion for Water Permit Application
No. 2833-2 and 3.9 miles from Water Permit Application No. 2834-2. The
closest domestic well on record is located approximately 1.8 milcs east of
Water Permit Application No. 2833-2 and 0.5 miles to the south of Water

Permit Application No. 2834-2.



26. Mr. Mathiowctz concluded that there is a reasonable probability
tha‘t these applications could be developed without causing unlawful
impairment to existing water rights and domestic water uses.

27. Mr. Mathiowetz bascd this conclusion upon the relatively limited
natural variance in the aquifer as shown in the hydrographs of the
observation wells — especially those in close proximity to multiple permits; the
unconfined nature of the aquifer which limits the effects of drawdown; the
lack of history of substantiated claims of well interference; and the distance
between the proposcd points of diversion and existing rights. Additionally,
Mr. Mathiowetz testified that the applicants will most likely pump their own
wclls dry before the effects of pumping are felt by cxisting rights not held by
the applicants.

28. The Board finds Mr. Mathiowetz to bc a credible expert witness
and that these Findings of Fact arc supported by the evidence presented
including Mr. Mathiowetz’s testimony and the reports and exhibits upon
which he preparcd and/or relied.

29. The Board also received the testimony of Blake Burnham. Blake
testified that he and his father, Brian, were seeking the appropriations for
irrigation. Mr. Burnham testified that they operate a small feedlot and most
of the crops raised are used in support of their feedlot. He testified that it is
his hope that he Won’t need to drill the full number of wells requested.
Additionally, Mr. Burnham testified that Water Permit Application No. 2833-2

and Water Right No. 1260-2 will be used alternately.
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30. Mr. Kevin Herrmann testified that he owns land nearby. He is
very concerned about the number of wells and the amount of water being
requested. He is concerned about the futurce availability of water and

protecting his land.

31 Mr Nathan T. Hunke aléo testified before the Board. Mr. Hunke
is a hydrogeologist and principal in charge with Prairic Consulting Group,
Inc. Mr. Hunke was rectained to examine what kind of an impact pumping
would have on the aquifer based upon the diversion rates requested by the
applications. The Board recognized Mr. Hunke as an expert witness.

32. Mr. Hunke agreed with the analysis that the Quaternary Terrace
and Quaternary Eolian aquifers were functioning as an extension of the
Ogallala aquifer in this location.

33. Mr. Hunke testified that his analysis was based upon a
groundwater model he created. In the model, he assumed both permit
application ratcs as pumping wells at 835 gallons per minute per permit. The
model also used locations of private wells provided to Mr. Hunke by
Mr. Hermann. Scveral of these wells are not on record with DANR and
Mr. Hunke did not have lithologic logs or gps coordinatcs for these -private
wells. Based upon the model results, Mr. Hunke initially testified the closest
private well (Private Well 1) would see a drawdown of up to 66 feet, drawdown
of 33 to 39 feet in the next closest well (Private Well 2), and 0-16 fecet
drawdown in Private Well 3. Upon cross-examination, Mr. Hunke stated that

the correct estimated drawdown was 33-49 fect at the closest well (Private



Well 1), 16-33 feet at the next closest well (Private Well 2), and 0-16 feet at

the Private

Well 3.

34. Bascd upon his analysis, Mr. Hunke recommended a decrease of
the rate of diversion but could not provide a rate of diversion that would be
acceptable. Mr. Hunke also reccommended placement of observation wells to
the north of the proposed points of diversion to assist in monitoring
groundwater levels.

35. The Board finds Mr. Hunke's g;'oundwatcr model analysis to be
unrcliable. The model assumed diversions which are not reflc.ctive of the
application or current activity in the aquife.r. The model also assumed the
locations and depths of pr;ivate wells and water sources in which tHcy are
completed and further assumed that all were in use and that all withdraw the
maximum limit allowable for domestic use.

36. Mr. Aaron Davis also provided testimony to the Board. He is
neighbors of the applicants. He is concerned about the availability of water
and how long it would take to replenish his water supply should there be
issues. Mr. Davis testificd that he belicves that there are several wells in the
area that would be affected. Hc asked that the Board consider the necds of
all the families in the area.

37. Ms. Marie Condon also provided cvidence to the Board.

Ms. Condon testified as to her concerns that this irrigation use would deplete

the sources of water available for domestic and livestock use. She



emphasized that, undecr South Dakota law, domestic usc takes priority over
other uses.

38. The Board also received testimony from Chief Engineer Eric
Gronlund. Mr. Gronlund testified rcgérding his recommendations. His
recommendations for both permits included a qualification that the diversion
must be controlled so there is not a reduction of nceded water supplies in
adequatc domestic wells. Mr. Gronlund opined that the applicants own
domestic wells, because of their proximity, would be impacted beforc any
other existing water rights or domcstlic-uses would feel the impact of the
pumping of these applications.

39. Mr. Gronlund suggested an additional qualification clarifying that
Water Permit Application No, 2833-2 and Water Right No. 1260-2 would not
be used simultaneously. Mr. Gronlund also discussed the potential of adding
a qualification for an additional observation well.

40. The Board finds Chicf Engineer Gronlund to be a credible expert
witness and that these Findings of Fact are supported by the cvidence
presented including Chief Engincer Gronlund’s testimony.

41. The Board finds that there is unappropriated watcr available to
satisfy cach of these applications.

42. The Board finds that granting these applications would not
unlawfully impair existing water rights or domestic water uses.

43. The Board further finds that the proposed use of the water for

irrigation constitutes a beneficial use.
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44. The Board further finds that placing the water to this beneficial
use is in the public interest.
45. Any finding of fact more properly designated as a conclusion of
law shall be treated as such.
Based on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law:
CONCLUSIONS OF LAW

1. The Board has jurisdiction over this matter. The applications fall
within the Board's responsibility over water appropriation and regulation in
Title 46.

2. Publication was p'roperly made, and the Notices of Hearing werc
properly issued pursuant to SDCL § 46-2A-4.

3. The Chief Engineer recommended granting thesec applications. The
recommendations are not, hoﬁrevcr, binding on the Board. SDCL § 46-2A-4(8).

4. The applicants are required to satisfy cach of the factors set forth
in SDCL § 46-2A-9.

5. The Board concludes that the applicants have satisfied each of the
factors sct forth in SDCL § 46-2A-9.

6. South Dakota Codified Law section 46-2A-9 provides that a permit
to appropriatc water may be issued “only if there 1s reasonable probability that
there is unappropriated water available for the applicant’s proposed use, that
the proposecd diversion can be developed without unlawful impairment of

existing rights and that the proposcd use is a beneficial usc and in the public
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interest.” Each of these factors must be mct and the permit must be denied if
the appllcant does not meet its burden of proof on any one of them.

7. The first factor for considcration under SDCL § 46-2A-9 is whether
there is water available for the appropriation. Dctermination of water
availability includes consideration of the critclria in SDCL § 46-6-3.1 pertaining
to recharge/withdrawal: whether “according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwatcr source will exceed the quantity of the average
cstimated annual recharge of water to the groundwater source.”

8. The Board concludes there is a reasonablc probability that there is
unappropriated water available to fulfill the amount requested by cach of the
respective applications.

9. The Board further concludes that it is not probable that
withdrawals from the aquifer would exceed recharge to the aquifer in violation
of SDCL § 46-6-3.1 if these applications are granted.

10. The second recjuirement of SDCL § 46-2A-9 is that the proposed
waler use may not unlawfully impair existing water rights. The proposed
diversions can be developed without unlawful impairment of existing water
rights or domestic water uscs.

11. The third element in SDCL § 46-2A-9 is whether the use of water
would be a beneficial use: one that is reasonable and uscful and beneficial to

the appropriator and also consistent with the intercst of the public in the best
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utilization of water supplies under SDCL § 46-1-6(3). The proposcd use
(irrigation) is a beneficial usc.

12. The fourth requirement of SDCL § 46-2A-9 concerns the public
interest. The proposed use of the water must be “consistent with the interests
of the public of this state in the best utilization of water sup}:;lies.” SDCL
§ 6-1-6(3). The Board concludes that appropriating water for irrigation is in
the public interest.

13. Any conclusion of-law more properly designated as a finding of fact
shall be treated as such.

FINAL DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No. 2833-2 is
granted with the following qualifications:

1. The wells approved under Water Permit Application No. 2833-2 are
located near domestic wells and other wells which may obtain water from the
same aquifer. Water withdrawals shall be controlled so there is not a reduction
of needed water supplies in adequate domestic wells or in adcquate wells

having prior water rights.

2. The wells authorized by Permit No. 2833-2 shall be constructed by
a licensed well driller and construction of the well and installation of the pump
shall comply with the Water Management Board Well Construction Rules,
Chapter 74:02:04 with the well casing pressurc grouted (bottom to top)

pursuant to Section 74:02:04:28.
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3. This Permit is approved subject to the irrigation water usc
questionnaire being submitted each ycar.

4. Water Permit No. 2833-2 and Water Right No. 1260-2 may not be
cxercised simultaneously, and the maximum combined diversion rate
authorized by Permit No. 2833-2 and Water Right No. 1260-2 may not exceed

1.85 cubic feet of water per second.

Additionally, the Board enters its determination that Water Permit
Application No. 2834-2 is granted with the following qualifications:

1. The wells approved under Water Permit Application No. 2834-2 are
located near domestic wells and other wells which may obtain water from the
same aquifer. Water withdrawals shall be controlled so there is not a reduction
of needed water supplies in adequate domestic wells or in adequate wells

having prior water rights.

2. The wells authorized by Permit No. 2834-2 shall be construrcted by
a licensed well driller and construction of the well and installation of the pump
shall comply with thc Water Management Board Well Construction Rules,
Chapter 74:02:04 with the well casing pressurc grouted (bottom to top)
pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use

questionnaire being submitted each year.

Dated this _ __ day of o 2022.

BY THE BOARD:

South Dakota Water'Management Board
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STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
APPLICATION NO. 2833-2, Brian
Burnham,

and

IN THE MATTER OF WATER PERMIT
APPLICATION NO. 2834-2, Blake
Burnham

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the
Water Rights Program’s proposcd Findings of Fact, Conclusions of Law, and
Final Decision in the above matter was served by U.S. mail, first class, postage
prepaid, upon the following on thisQ_Of'ﬁi’ay of August 2022:

Ryan S. Vogel, Attorney KayCec Kollmar-Condon
Counsel for Brian and Blake Burnham 31143 299th St.
Richardson Law Firm Millboro, SD 57580-6114
P.O. Box 1030
Aberdeen, SD 57402-1030 Kevin Herrmann

13565 Larimore Ave.
Susan Davis Omaha, NE 68164
31263 302nd St.
Millboro, SD 57580 Austin Davis

203 N Cottonwood St.
Aaron Davis Norfolk, NE 68701
30113 313th Ave.
Winner, SD 57580 Jody Soles

29861 310th Ave.
Alex Davis Millboro, SD 57580
30113 313th Ave.
winner, SD 57580 Charles Davis

31263 302nd St.
Amy Davis Millboro, SD 57580

30113 313th Ave.
Winner, SD 57580.

Marie Condon
31143 299th St.
Millboro, SD 57580-6114



And on the same date, a copy was hand-delivered to:

David M. McVey

Assistant Attorney General
1302 East Highway 14, Ste. 1
Pierre, SD 57501

And on the same date, the original was filed with:

Ron Duvall

DANR Water Rights Program
Joe Foss Building

523 East Capitol Avenue
Pierre, SD 57501

N T e b,
Ann F. Mines B:giley (j/

Assistant Attorney General

1302 East Highway 14, Suite 1

Pierre, SD 57501-8501

Telephone: (605) 773-3215

E-Mail: Ann.MinesBailey@state.sd.us

Counsel for Chief Engineer and

Water Rights Program

pld_afm (cmb)



TO:

FROM:

SUBJECT:

DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

October 6, 2022
NOTICE OF ENTRY OF ORDER

Brian Burnham Blake Burnham Ryan S. Vogel, Attorney
31166 300th St 31166 300th St Richardson Law Firm
Winner SD 57580 Winner SD 57580 PO Box 1030

Aberdeen SD 57402-1030

Petitioners
(see attached list dated July 8, 2022)

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

Eric Gronlund, Chief Engineer 0 Z 4 /

SD DANR, Water Rights Program

Notice of Entry of Findings of Fact, Conclusions of Law and Final Decision in the matter
of Water Permit Application No. 2833-2, Brian Burnham and No. 2834-2, Blake

Burnham

Notice is hereby given that on the Sth day of October 2022, the South Dakota Water Management Board
entered its Findings of Fact, Conclusions of Law, and Final Decision in the above-entitled matter.
Enclosed is the signed Findings of Fact, Conclusions of Law and Final Decision adopted by the Board.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of
appeal of the Board’s decision must be filed within thirty days of this notice and be in accordance with

procedures established in SDCL 1-26-31.

Enclosure



Petitioner List
Watcr Permit Application No. 2833-2 and 2834-2
July 8, 2022

PETITIONERS

Susan Davis Maric Condon

31263 302" St 31143 299" St

Millboro SD 57580 Millboro S 57580-6114
Aaron Davis KayCee Kollmar-Condon
30113 313™ Ave 31143 299 St

Winner S 57580 Millboro SD 57580-6114
Alex Davis Kevin Herrmann

30113 313" Ave 13565 Larimorc Ave
Winner SD 57580 Omaha NI 68164

Amy Davis Austin Davis

30113 313" Ave 203 N Cottonwood St
Winner SI) 57580 Nortolk NE 68701
Charles Davis Jody Soles

31263 302™ St 29861 310" Ave

Millboro S 57580 Millboro SD 57580



CERTIFICATION

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a Notice of
Entry of Order dated October 6, 2022, and a signed copy of the Findings of Fact, Conclusions of Law and
Final Decision in the matter of Water Permit Application No. 2833-2, Brian Burnham and No. 2834-2,
Blake Burnham, dated October 5, 2022, was served upon the following by enclosing the same in
envelopes with first class postage prepaid and affixed thereto, and depositing said envelopes in the United

States mail on October 6, 2022.

Blake Burnham
31166 300th St
Winner SD 57580

Brian Burnham
31166 300th St
Winner SD 57580

And Petitioners as follows:

Susan Davis Alex Davis
31263 302" St 30113 313" Ave
Millboro SD 57580 Winner SD 57580
Aaron Davis Amy Davis

30113 313%™ Ave
Winner SD 57580

30113 313" Ave
Winner SD 57580

Jody Soles
29861 310" Ave
Millboro SD 57580

Austin Davis
203 N Cottonwood St
Nortolk NE 68701

Above also Sent Inter-office to:
Ann Mines Bailey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

Vickie Maberry
Water Rights Program, DANR

\Q«L!alg WLQJ».(M@

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this (J

Karen Schlaak

day of October, 2022.

Marie Condon
31143 299 St

Ryan S. Vogel, Attorney
Richardson Law Firm

PO Box 1030

Aberdeen SD 57402-1030

Kevin Herrmann
13565 Larimore Ave

Millboro SD 57580- Omaha NE 68164
6114

Charles Davis
KayCee Kollmar- 31263 302" St
Condon Millboro SD 57580

31143 299" St
Millboro SD 57580-
6114

David McVey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

Notary Public
My Commission expires April 1, 2025

N

N KAR

EN SCHLAAK ¢
NOTARY PUBLIC

_L% State of South Dakota ™




STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
APPLICATION NO. 2833-2, Brian
Burnham,

and _

IN THE MATTER OF WATER PERMIT
APPLICATION NO. 2834-2, Blake
Burnham

WATER RIGHTS PROGRAM’S
PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
FINAL DECISION

This matter camc before the South bakota Watcr Management Board for
hcaring on July 7, 2022. Board members James Hutmacher, Rodney Freeman,
Peggy Dixon, Leo Holzbauer, Chad Comes, and Bill Larson were present at the
hearing and hcard the evidence presented. Applicants Brian Burnham and
Blake Burnham appeared represented by Ryan Vogel. Petitioners Kevin
Herrmann, Aaron Davis, and Marie Condon appcared pro se. Ann F. Mines
Bailcy represented the DANR Water Rights Program and the Chief Engincer.

The Board, having considered the testimony and exhibits presented and
all records and documents on filc and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT
1. On Deccember 28, 2021, Water Rights received Water Permit
Application No. 2833-2 on behalf of Brian Burnham seeking an appropriation
of water for irrigation ncar Winner, South Dakota. Subsequent changes and

supplemental information were reccived on March 4 and March 16, 2022.



The application in its final form proposes the diversion of 1.85 cubic fect of
water per second (cfs) from two existing wells and seven proposed wells
completed into the Quaternary Eolian aquifer functioning as an extension of
the Ogallala aquifer in this location and located in the SEY Sec. 16-T95N-
R77W in Tripp County. The application proposes to irrigate 130 acres also in
the SEY: Sec. 16-T95N-R77W.

2. On Deccmber 28, 2021, Water Rights also received Water Permit
Application No. 2834-2 on behalf of Blake Burnham sceking an appropriation
of 1.85 cfs for irrigation from four proposed wells to be completed into the
Quaternary Terrace aquifer functioning as an extension of the Ogallala
aquifer in this location in the W%SE% Sec. 11-T95N-R77W in Tripp County.
The application proposes to irrigatc 130 acres in the SE Scc. 11-T95N-
R77W.

3. The Chief Enginecr, Eric Gronlund, recommended approval of
these applications subject to qualifications.

4, Notices of Water Permit Application No. 2833-2 were timely
advertised on March 23, 2022, in the Winner Advocate (Tripp County) and the
Plainsman (Beadle County) and posted on the DANR website.

3. Notices of Water Permit Application No. 2834-2 werce timely
advertised on March 16, 2022, in the Winner Advocate {Tripp County) and the
Plainsman (Beadlc County) and posted on the DANR wecbsite.

6. DANR reccived the following timely petitions in opposition to

Water Permit Application No. 2833-2, Brian Burnham: Susan Davis, Alex



Davis, Aaron Davis, Amy Davis, Kevin Herrmann, Maric Condon, and KayCce
Kollmar-Condon.

7. DANR rcccived the following timely petitions in opposition to
Walter Permit Application No. 2834-2, Blake Burnham: Charle§ Davis, Susan
Davis, Alex Davis, Aaron Davis, Amy Davis, Kevin Herrmann, Marie Condon,
and KayCée Kollmar-Condon

8. The matter was initially scheduled to be heard by the Water
Management Board during its May 4, 2022 mceting; however, an automatic
delay was requested, and the hearing was rescheduled for the next regular
Board meeting in July.

9. Water Permit Applications Nos. 2833-2 and 2834-2 arc new watcr
permit applications which require a determination pursuant to SDCL
§ 46-2A-9 whether there is a reasonable probability that unappropriated
water is available for the proposcd use, whether the proposed usc would
impair existing rights, whether the use would be a bencficial use, and
whether the proposed use is in the public interest.

10. In considering watcr availability this Board must cxaminc
whether the average quantity of the water withdrawn annually from the
groundwater source would excced the quantity of the average estimated
annual recharge of water to the groundwater source if this permit was

granted.

11. DANR witness, Adam Mathiowetz, a natural resources engineer

with over ten years of experience, reviewed the permit application and
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analyzed the hydrology of the Quaternary Eolian aquifer, Quatcrnary Terrace
aquifer, and Ogallala aquifer. Mr. Mathiowetz additionally reviewed the
information obtained from ncarby observétion wells, as well as current water
right/permit files and well completion reports for the aquifers.

12. The High Plains aquifer includes several differcnt formations
including Arikaree, Ogallala, and quaternary deposits including alluvium and
terrace and eolian deposits.

13. For managecment purposes, Watcr Rights treats the Arikaree
aquifer and the Ogallala aquifer as scparate units.

14. The Quaternary Eolian aquifer consists of a group of wind-blown
and deposited scdiments that range from silt to medium-grain sand deposited
as sheets, barchan, linear, and dome-like dunes or as a veneer on uplands.
This deposit has an approximate areal extent of 610 acres and groundwater
flow is toward Keya Paha River.

15. The Quaternary Terrace aquifer consists of a group of deposits of
clay to boulder-sized clasts deposited as pediments, paleochannels, and
terrace fills of former flood plains. The areal extent of this deposit is
approximately 835 acres and groundwater flows toward the Keya Paha River.

16. The Ogallala aquifer in this location exists in unconfined
conditions and is compriscd of sand, silt, silty clay, sandstonc, siltstone, and
surficial gravel dcposits. The arcal extent of the main body of the Ogallala
aquifer is approximately one million acres. Water movement within the

QOgallala aquifer is toward the Keya Paha River.
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17. Earlier studics indicate the presence of the High Plains aquifer in
the location of the proposed points of diversion and that water movement 1s
from southwcest toward the northeast and the Keya Paha River. Further
review of lithologic logs and geologic infdrmation of the area and
conversations with the well driller who worked at the site 1n this matter,
indicatc that Ogallala aquifer materials are not prescent and that the Arikarce
aquifer is not functioning as an aquifer at this location. Based upon the
review of all this information, Mr, Mathiowetz concluded that the Quaternary
Eolian and Quaternary Terrace aquifers in this location are functioning as an
extension of thc Ogallala aquifer.

18. Mr. Mathiowetz testified recharge to the Ogallala aquifer occurs
mainly through infiltration of precipitation.

19. Several studics have been donce regarding the rate of recharge to
the Ogallala aquifer. While nonc of the studies arc specific to the Quatcernary
Eolian and Quaternary Terrace deposits functioning as extensions of the
Ogallala aquifer, several of the studies include both of these deposits as part
of the areal extent of the Ogallala aquifer.

20. Using the recharge rates from those studies, which ranged from
1.3 inches per year to 3.4 inches per ycar, Mr. Mathiowetz calculated that
recharge to the main body of the Ogallala aquifer ranges from 108,914 acre-
feet per ycar to 284,852 acre-feet per year.

21. Mr. Mathiowetz further testificd regarding withdrawals from the

Ogallala aquifer. He testified that there are 171 water right permits and four
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future use permits completed into the Ogallala aquifer with an estimated
withdrawal of 31,128.3 acre-feel per year.

22. There arc sixty-nine observation wells completed into the main
body of the Ogallala aquifer. Six of the observation wells are located within
five miles of the proposed points of diversion with the nearest observation well
located within 1 mile south of the points of diversion proposcd by Water
Permit Applications No. 2833-2 and 2.5 miles from the points of diversion
proposcd by Water Permit Application No. 2834-2.

23. The data from the observation wells demonstrate a stable to
slightly rising water level over the periods of record with an cxception in
Bennett County, which is considered an outlier. The natural conditions
dominate changes in water level and, therefore, there is recharge and natural
discharge available for appropriation.

24, Bascd upon the review of recharge to, and withdrawal from, the
water sources and the observation well data, Mr. Mathiowetz concluded there
is water available for appropriation.

25. The closest water right to the proposed points of diversion is held
by the applicants. The next closest water right is located approximately 4.6
miles from the proposed points of diversion for Water Permit Application
No. 2833-2 and 3.9 miles from Watcr Permit Application No. 2834-2. The
closest domestic well on record is located approximately 1.8 miles east of
Water Permit Application No. 2833-2 and 0.5 miles to the south of Water

Pcrmit Application No. 2834-2.



26. Mr. Mathiowctz concluded that there is a reasonable probability
that these applications could be developed without causing unlawful
impairment to cxisting water rights and domestic water uses.

27. Mr. Mathiowetz bascd this conclusion upon the relatively limited
natural variance in the aquifer as shown in the hydrographs of the
observation wells — especially those in close proximity to multiple permits; the
unconfined nature of the aquifer which limits the effects of drawdown; the
lack of history of substantiated claims of well interference; and the distance
between the proposed points of diversion and existing rights. Additionally,
Mr. Mathiowetz testified that the applicants will most likely pump their own
wells dry before the cffects of pumping are felt by existing rights not held by
the applicants.

28. The Board finds Mr. Mathiowetz to be a credible expert witness
and that these Findings of Fact are supported by the evidence presented
including Mr. Mathiowetz’s testimony and the reports and exhibits upon
which he prepared and/or relied.

29. The Board also reccived the testimony of Blake Burnham. Blake
testified that he and his father, Brian, were sceking the appropriations for
irrigation. Mr. Burnham testified that they operate a small fecdlot and most
of the crops raised are used in support of their feedlot. He testificd that it is
his hope that hc won’t need to drill the full number of wells requested.
Additionally, Mr. Burnham testificd that Water Permit Application No. 2833-2

and Water Right No. 1260-2 will bc used altcrnately.
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30. Mr. Kevin Herrmann testified that he owns land ncarby. He is
very concerned about the number of wells and the amount of water being
rcquested. He is concerned about the future availability of water and
protecting his land.

31. Mr. Nathan T. Hunke also testified before the Board. Mr. Hunke
is a hydrogcologist and principal in charge with Prairie Consulting Group,
Inc. Mr. Hunke was retained to examine what kind of an impact pumping
would have on the aquifer based upon the diversion rates requested by the
applications. The Board recognized Mr. Hunke as an expert witness.

32. Mr. Hunke agreed with the analysis that the Quatcrnary Terrace
and Quaternary Eolian aquifers were functioning as an cxtension of the
Ogallala aquifer in this location.

33. Mr. Hunke testificd that his analysis was based upon a
groundwater model he created. In the model, he assumed both permit
application rétcs as pumping wells at 835 gallons per minute per permit. The
model also used locations of private wells provided to Mr. Hunke by
Mr. Hermann. Scveral of these wells are not on record with DANR and
Mr. Hunke did not have lithologic logs or gps coordinates for these private
wells. Based upon the model results, Mr. Hunke initially testificd the closest
private well (Private Well 1} would see a drawdown of up to 66 fect, drawdown
of 33 to 39 feet in the next closest well (Private Well 2), and 0-16 feet
drawdown in Private Well 3. Upon cross-cxamination, Mr. Hunke stated that

the correct cstimated drawdown was 33-49 feet at the closest well (Private
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Well 1), 16-33 fect at the next closest well (Private Well 2), and 0-16 feet at
the Private
Well 3.

34. Based upon his analysis, Mr. Hunke rccommended a decrcasg of
the ratc of diversion but could not provide a rate of diversion that would be
acceptable. Mr. Hunke also recommended placement of observation wells to
the north of the proposcd points of diversion to assist in monitoring
groundwater levels.

35. The Board finds Mr. Hunke’s groundwater model analysis to be
unrcliable. The model assumed diversions which arc not reflective of the
application or current activity in the aquifer. The model also assumecd the
locations and depths of private wells and water sources in which they are
completed and further assumed that all were in use and that all withdraw the
maximum limit éllowable for domestic use.

36. Mr. Aaron Davis also provided testimony to the Board. He is
neighbors of the applicants. He is concerncd about the availability of water
and how long it would take to replenish his water supply should there be
issues. Mr. Davis testified that he believes that there are several wells in the
area that would bc affected. Hce asked that the Board consider the necds of
all the familics in the arca.

37. Ms. Maric Condon also provided evidence to the Board.

Ms. Condon testified as to her concerns that this irrigation use would deplcte

the sources of water available for domestic and livestock use. She
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emphasized that, under South Dakota law, domestic use takes priority over
other uses.

38. The Board also reccived testimony from Chief Engineer Eric
Gronlund. Mr. Gronlund testificd regarding his recommendations. His
recommendations for both permits included a qualification that the diversion
must be controlled so there is not a reduction of needed water supplies in
adecquate domestic wells. Mr. Gronlund opined that the applicants own
domestic wells, because of their proximity, would be impacted before any
other existing watcer rights or domestic uses would feel the impact of the
pumping of these applications.

39. Mr. Gronlund suggested an additional qualification clarifying that
Water Permit Application No. 2833-2 and Water Right No. 1260-2 would not
be used simultaneously. Mr. Gronlund also discussed the potential of adding
a qualification for an additional obscrvation well.

40. The Board finds Chief Engineer Gronlund to be a credible expert
witness and that these Findings of Fact are supported by the cvidence
presented including Chief Engineer Gronlund’s testimony.

41. The Board finds that there is unappropriated water available to
satisfy each of these applications.

42. The Board finds that granting these applications would not
unlawfully impair existing water rights or domestic water uses.

43. The Board further finds that the proposed use of the water for

irrigation constitutes a beneficial use.
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44. The Board further finds that placing the water to this beneficial
use is in the public interest.
45. Any finding of fact more properly designated as a conclusion of
law shall be treated as such.
Based on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law:
CONCLUSIONS OF LAW

1. The Board hasjurisdictioﬁ over this matter. The applications fall
within the Board's responsibility over water appropriation and regulation in
Title 46.

2. Publication was properly made, and the Notices of Hearing were
properly issued pursuant to SDCL § 46-2A-4.

3. The Chief Engineer recomhcndcd granting these applications. The
recommendations are not, however, binding on the Board. SDCL § 46-2A-4(8).

4. The applicants are required to satisfy cach of the factors sct forth
in SDCL § 46-2A-9.

S. The Board concludes that the applicants have satisfied each of the
factors sct forth in SDCL § 46-2A-9.

6. South Dakota Codified Law section 46-2A-9 provides that a permit
to appropriate water may bec issued “only if there is rcasonable probability that
there is unappropriated water available for the applicant's proposed use, that
the proposed diversion can be developed without unlawful impairment of

existing rights and that the proposed use is a beneficial use and in the public
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interest.” Each of these factors must be met and the permit must be denied if
the applicant does not meet its burden of proof on any one of them.

7. The first factor for consideration under SDCL § 46-2A-9 is whethcer
there is water available for the appropriation. Determination of water
availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharge/withdrawal: whether “according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will excecd the quantity of the average
estimated annual recharge of water to the groundwater source.”

8. The Board concludes there is a reasonable probability that there is
unappropriated water available to fulfill the amount requested by cach of the
respective applications.

9. The Board further concludes that it is not probable that
withdrawals from the aquifer would exceed recharge to the aquifer in violation
of SDCL § 46-6-3.1 if these applications are granted.

10. The second requirement of SDCL § 46-2A-9 is that the proposed
water use may not unlawfully impair existing water rights. The proposed
diversions can be developed without unlawful impairment of existing water

rights or domestic water uses.

11. The third clement in SDCL § 46-2A-9 is whether the usc of water
would be a beneficial use: one that is reasonable and useful and beneficial to

the appropriator and also consistent with the intcrest of the public in the best
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utilization of water supplies under SDCL § 46-1-6(3). The proposed use
(irrigation) is a beneficial use.

12. The fourth requirement of SDCL § 46-2A-9 concerns the public
interest. The proposed use of the water must be “consistent with the interests
of the public of this state in the best utilization of watcr supplies.” SDCL
§ 6-1-6(3). The Board concludes that appropriating water for irrigation is in
the public interest.

13. Any conclusion of law more properly designated as a finding of fact
shall be treated as such.

FINAL DECISION

Water Rights filed Proposcd Findings of Fact and Conclusions of Law and
Final Decision and the Petitioner in Qpposition filed objections and proposed
alternate findings of fact. In compliance with SDCL § 1-26-25, the Proposed
Findings of Fact and Conclusions of Law are accepted, modified, or rejected as
follows: |

Water Rights proposcd Findings of Fact

Water Rights proposed Findings of Fact and Conclusions of Law are
accepted in their entirety.

Petitioner in Opposition's alternative proposed Findings of Fact

The Board did not votc on a proposed qualification for an additional
observation well and as such, the alternate proposed fact to include such a
qualification in Finding of Fact number 39 is rejected. Intervenor also

submitted objections and proposed alternate Findings of Fact and Conclusions
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of Law prepared and submitted by Nathan Hunke of Prairic Consulting Group,
Inc. Mr. Hunke is not a party to the contested case and therefore lacks
standing to submit alternate Findings of Fact and Conclusions of Law. The
Hunke proposals are thercfore rejected in their entirety.

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No. 2833-2 1s
granted with the following qualifications:

1. The wells approved under Watcer Permit Application No. 2833-2 are
located near domestic wells and other wells which may obtain water from the
same aquifcr. Water withdrawals shall be controlled so there is not a reduction
of nceded water supplies in adequate domestic wells or in adequate wells
having prior water rights.

2. The wells authorized by Permit No. 2833-2 shall be constructed by
a licensed well driller and construction of the well and installation of the pump
shall comply with the Water Management Board Well Construction Rules,
Chapter 74:02:04 with the well casing pressure grouted (bottom to top)
pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water use
qucstionnaire being submitted cach year.

4. Watcr Permit No. 2833-2 and Water Right No. 1260-2 may not be
exercised simultaneously, and the maximum combined diversion rate
authorized by Permit No. 2833-2 and Water Right No. 1260-2 may not exceed

1.85 cubic fect of watcr per second.
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Additionally, the Board enters its determination that Water Permit
Application No. 2834-2 is granted with the following qualifications:

1. The wells approved under Water Permit Application No. 2834-2 arc
located near domestic wells and other wells which may obtain water from the
same aquifer. Water withdrawals shall be controlled so there 1s not a reductibn
of needed water supplies in adequate domestic wells or in adequate wells
having prior water rights.

2. The wells authorized by Permit No. 2834-2 shall be constructed by
a licensed well driller and construction of the well and installation of the pump
shall comply with the Water Management Board Well Construction Rules,
Chapter 74:02:04 with the well casing pressure grouted (bottom to top)
pursuant to Section 74:02:04:28.

3. This Permit is approved subject to the irrigation water usc
questionnaire being submitted each year.

Dated this Sth day of October 2022.

BY T

- .
Dakota Watcr Managcment Board
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October 6, 2022 . PAYMENT REQUEST FORM

PAYEE: ?“rg:ag:vlh“‘f- FROM: DANR Water Rights Program
1166 300™ St 523 E. Capitol Ave
Winner SD 57580 : Pierre, SD 57501-3181

DESCRIPTION OF SERVICE, PRODUCE OR TRANSFER

Refund-Over payment of Application/License Fee

AMOUNT: $200.00

FUNDING SOURCE: WR Fees
GENERAL: FEDERAL:
OTHER:

COMMENTS:

AUTHORIZATION: £, - M Got 0 2028

I declare and affirm under the penalties of perjury that this claim is in all things, true and correct.
I further agree to comply with the provisions of the Civil Rights Act of 1964 and regulations issued
thereunder relating to nondiscrimination in federal assisted programs.

<



DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182
danr.sd.gov

0CT 07 2022

Brian & Blake Burnham
31166 300" St
Winner SD 57580

Dear Sirs:

Enclosed are Water Permit Nos. 2833-2 and 2834-2 authorizing construction of the water diversion systems
and beneficial use of the water, not exceeding the limits as specified in the Water Permits.

Regarding Permit No. 2833-2, an application filing fee of $1,250.00 was submitted. The correct fee for this
permit is $1.050.00. $200.00 will be refunded to Burnham Inc. The refund check should be received within
the next couple of weeks.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, are enclosed. Please
return the completed form after you have finished the system and have put the water to beneficial use. An
investigation can then be scheduled so the water license may be issued, thus completing the acquisition of

a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to answer
some of the questions associated with obtaining and keeping a water right.

Sincerely.

Eric Gronlund, Chief Engineer

Water Rights Program
(605) 773-3352

enclosures

NOTE: Please be aware that an appeal of the Board’s decision to circuit court may occur as indicated
in the Notice of Entry of Order dated October 6, 2022, concerning adoption of the Findings of
Fact, Conclusions of Law and Final Decision.



DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

STATE OF SOUTH DAKOTA ) Affidavit of Public Notice
) SS on DANR Website
COUNTY OF HUGHES )

Pursuant to SDCL § 46-2A-4, public notice of the following application was posted on the
DANR web site at https://danr.sd.gov/public. The posted public notice is the same notice as
published in the pertinent newspaper(s) and a copy of the public notice is maintained in the
application file. If the application is contested, the posting is moved to the DANR contested case
website at https://danr.sd.gov/public/ContestedCase.aspx until final action is taken on the
application pursuant to SDCL § 46-2A-4.

Application No.: 2833-2
Name of Applicant: Brian Burnham

Date of Posting: 3/22/2022

Date of Removal: 8/1/2022

AL Lo

Ron Duvall, Water Rights Permitting Administrator Date

“h
Subscribed and sworn to before me, a notary public, this [/ day of Ca&%ﬂ@ , 20 I

/ J&ng}o Wﬁk

Notary Public - South Dakota
My commission expires: “/1/as5

't\x KAREN SCHLAAK &|
! NOTARY PUBLIC _ \{
(sERL) State of South Dakota ™ r




DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

May 2, 2024
1260-2
Blake & Brian Burnham 2833-2
31166 300% St 2834-2
Winner SD 57580 2835-2

Dear Mr. Burnham:

I am writing you today in regard to your water permits/rights, Water Right No. 1260-2 and
Permit Nos. 2833-2, 2834-2, and 2835-2 authorizing the irrigation of 131 acres, 130 acres, 130
acres, and 145 acres, respectively, for a combined total of 536 acres.

In reviewing the irrigation questionnaires submitted for the 2023 irrigation season, it was
discovered that you had reported irrigation of 685 acres. I have enclosed copies of each
questionnaire for you to review.

If this was simply a recording error, we can make that adjustment. However, if you have
developed 149 acres more than what is authorized, a new permit application would be required.

For your convenience I have enclosed a new irrigation permit application. [’ve also enclosed a
“Notice of Completion of Works™ form for you to review and return if the systems have been

fully developed.

Please feel free to call me with any questions regarding the permit application, permitting
process, or questions regarding the questionnaires.

Sincerely,

i / P ? LA/
W C\u——)-“z'uc" &‘)LQ\
Amanda Dewell
Water Rights Program

605 773-3352
Amanda.Dewell@state.sd.us

enclosures



File No.¥1260-2
12833-2
2834-2
12835-2

WATER RIGHTS PROGRAM -- FILE DOCUMENTATION

NAME & ADDRESS: Blake & Brian Burnham, 31166 300" St. Winner SD 57580

DATE: 05/10/2024

RE: Reported irrigation of more acres that authorized

COMMENTS:

On May 2, 2024, I sent Burnhams a letter regarding their 2023 irrigation questionnaires. They had
indicated the irrigation of 149 more acres than what they were permitted.

On May 8, 2024, Burnhams responded to my letter indicating that they had misread/recorded the
number of irrigated acres. They requested that questionnaire reporting under 1260-2 be changed
from 135 to 131 acres. 2833-3 be changed from 270 to 130 acres, and 2834-2 be changed from 135

to 130 acres.

New scans have replaced originals in the reporting database for the above mentioned permits. No
adjustments were made to the 2835-2 questionnaire.

o R
(\ ,\K\wu..Q, "i ,){hQ(‘_

Amanda Dewell . . !
Water Rights Program We vread —The permu 5

WYon g, .,Sorr') fo Th e
errol | Qifdehed are
He eonrectoms afan{'}
it B Nohces o
povn{)feho’“f"

'%éw/ﬁ Uoum -
& Bf,m_qunham

&lake Bucnham




2833- L

DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182
danr.sd.gov

RECEIVED

MAY 08 2024
NOTICE OF COMPLETION OF WORKS AND
OFFICE OF

APPLICATION OF WATER TO BENEFICIAL USE WATER

‘5'./ @ = C)Z(f

TO: Water Rights Program, DANR Date
523 E. Capitol Ave.
Pierre, SD 57501-3182
or via email to DANRmail@state.sd.us

FROM: Z‘?;";. CF e\ /?L a7 /;F/‘] ,( _C‘ "‘;1/‘2 "5(74’2’3
4 (name) ) e (phone)
. g . TR . . . P "
7/ b6 SOC A $-7L &5 an Pbu viha 7 tac NC
(address) (email)

,/L, NG D /) .S )5{/

(city, state, zip)

I have completed the construction of the water use system and I have put the water to beneficial use

to the maximum extent it is going to be used.

Water Permit No.  2833-2 states that the water use system is to be constructed by
10/5/2027 . and water is to be put to beneficial use by 10/5/2031
(date) (date)
The water use system was completed on 6 o % ] 71 3
(date)

Applying the water to beneficial use was completed on [, ~ f& = 23
= " (date)

You may schedule an inspection so that the water license may be issued.

Form 10
2021-10

.f




DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

May 13, 2024
2833-2
2834-2
2835-2

Blake & Brian Burnham

31166 300™ St

Winner SD 57580

To whom it may concern:

| am writing to acknowledge receipt of the “Notice of Completion of Works™ forms that you sent
in to let us know that you are completed with your water use systems.

The systems are now ready for inspection. Inspections are done on a county-by-county basis as
staff time permits. You have done everything you need to do and the intervening time between
the completion of your projects and the staff inspections have no bearing on your water permit.

Someone from our office will contact you prior to the inspections to set up a time that is
convenient for you. If you have any questions, please contact me.

Sincerely,

. e B
& /1:' “"‘"“'"Q : d _>.-c.\,,-., Q@

Amanda Dewell

Water Rights Program

(605) 773-3352

email: Amanda.Dewell(@state.sd.us
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