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WATER PERMIT NO. 2805-2

Name of Applicant: R& JLLC
Address: PO Box 245, Wall SD_5779(0 Phone: 605 391-6967

Amount of Water Claimed: 0.044 cfs (4 AF) Total Acres: NA

Source of Water Supply: groundwater (2 wells)

Water to be used for: commercial County: Pennington
Type of Waste Disposal System:

Location: north side of Hwy 16 by Rockerville

PRIORITY Date Received: 9-25-19 Application/License Fee:  $300
Corrected Application Received: 10-1-19 Period of Annual Use: May 1 — October 31

Remarks: RV park, cabins a pool

Diversion Point: NW 1/4 SW 1/4 Sec 13-T1S-R6E

Land to be Irrigated: NA

-
0

@ @
Depth of Well: 150 — 600 feet deep
Well Driller:
Remarks:
Type of Map: aerial
Prepared by:
Reviewed and the Number Assigned on: 10-1-19 By: Karen Schlaak

Notice of Hearing - date to intervene:




SOUTH DAKOTA
WATER PERMIT NO. 2805-2

Date of first receipt of application September 25, 2019.

The Water Management Board approved Water Permit No. 2805-2 on October 7, 2020 for R & J, LLC, c/o Juston Eisenbraun

P

O Box 245, Wall SD 57790 authorizing the construction of the water use system and the placing of water to beneficial use

subject to the following limitations, conditions and qualifications:

1.

by Eoo el MOV 2400

Water Permit No. 2805-2 appropriates 4 acre-feet of water annually at a maximum_pump rate of 0.044 cubic feet of
water per second from two wells to be completed into the Crystalline Rock Aquifer (150 - 600 feet deep) located in

the NW 1/4 SW 1/4 (Lot A, Borglum Subdivision) Section 13-T1S-R6E for commercial use. This site is located on
the north side of Hwy 16 near Rockerville SD.

The water appropriated shall be used for the purpose of commercial use and may not exceed the amount of water needed
for beneficial use.

The water is to be used during the following described annual period: May 1 — October 30.
The date from which applicant may claim right is September 25, 2019.
One-fifth of the construction is to be completed on or before April 7, 2023.

All construction is to be completed on or before October 7, 2025.

Water is to be put to beneficial use on or before October 7. 2029.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully impaired by this
appropriation. '

QUALIFICATIONS
The wells approved under this Permit will be located near domestic wells and other wells which may obtain water
from the same aquifer. The well owner under this Permit shall control his withdrawals so there is not a reduction of
needed water supplies in adequate domestic wells or in adequate wells having prior water rights.
The wells authorized by Permit No. 2805-2 shall be constructed by a licensed well driller and construction of the
well and installation of the pump shall comply with Water Management Board Well Construction Rules, Chapter -
74:02:04 with the well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

The permit holder shall report to the Chief Engineer annually the amount of water withdrawn from the wells
completed into the Crystalline Rock aquifer.

Water Permit No. 2805-2 authorizes a total annual diversion of 4.0 acre foot of water,

WATER MANAGEMENT BOARD

Eric Gronlund, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources



SD EForm - 1585LD V5
FORM 2: Application for uses other than irrigation

peor PAID

Mail to: {office usc only }

No. 2’22{!5 - 2 Hydrologic Unit  jeyl 23/ (X2 SEP 25 2019
' - Water Righ .
T ECapitot Ave | B30 pper Cheyenne Ck# L7130

Pierre, SD 57501-3182
ph. (605) 773-3352

Newspaper (R&D‘& Cl‘\\/ ‘\tJ*\&J RECEIVED

SEP 25 2019
Application For Permit To Appropriate Water Within The State Of Soush:Raka

Check use(s) of water:

Municipal Water Distribution System Recreational Institutional
Rural Water System Commercial Fish & Wildlife Geothermal
[ ]Domestic (over 18 gpm) Industrial | ] Other
Type of Application: New |___| Vested Right (Use predates Mar 2, 1955) DFuture Use Reservation
{check one) Place to Beneficial Use Water Reserved by Future Use Permit No.

Amendment/Correction to Permit No.

Description of amendment/correction: (i.e. change diversion point(s), 2dd diversion point(s), change use, ¢tc.)

1. Name to Appear on Water Permit {e th . L\ C___

Mailing Address DO DO}( | qsg Wd\U\ ‘YD £7790

(Address) (City) {5tte) {Zip Code)
Phone Mv Mobile Email a0 fease é C

2. Amount of water claimed O.0%4% *CFSor 20O **GPMand 4 *+*AF or/, 296, 000 Gallons
Flow rate and volume are both required, (*Cubic Feet per Sccond)  (**Gallons per Minute)  {(***Acre Feet - storage capacity of dam/dugout er annual use}

3. Source of water supply 5“(&'\& c§ Q,W'\’L-— [NW I/‘/ S W’fﬂ

. T %15, 1S GE Snmen] '
4. lLocation of point of diversion ; ) 5!!6“ ; 0 l& | ms( " S ;hﬁ\.\hﬂM County CMA
{example - 3 wells in SW1/4 NEI1/4 séetion 12-T104N-R53W)

If not a public water supply (e.g. municipal), will water be used outside of the area described above? (JYes [No

If "Yes,” where will water be used?

{cxample - NW1/4 seetion 12-T104N-R53W)
5. County or counties where water will be used OQ\MM my Yo\

6. Annual period during which water is to be used v/ | sk +n OCS“ 20

7. Give a description of the project. When available include any preliminary engineering report or other reports or
information that will help explain the project. (Attach sheet if more space is needed)

36 RV \-\tx}k\.&PS ISCA.\DMS awl o Doxdo Pool | U’Cuov( oot B""“’}
| ied we L ovvll e Two Wcl\S

ws\m E I&cv\,\ mmla/ O‘L R¥Y LLC , the applicant, certify under

Name of Person Title (if applicable)
penalty of perjury that I have read this application, examined the attached map, and that the matters stated are true. 1 further certify, if
acting on behalf of an entity or individual other than myself, that I am authorized to submit this application,

2015-10 Attachments; Attach Form 2A if diversion is from a well or dugout, or if storage of water is proposed. Also, attach
map and any other technical information. (see instructions)




Form 2A : Supplemental Information

{Complete applicable portions only) (type or print)

1. Well Information  (check onc or both as applicabic) @Dﬁlling new well(s)  [[JUsing existing well(s)

a) If new wells, how many __ Have test holes been drilled [JYes [¥INo Drilled by
(if yes, please provide copies of logs)

b) Ifexisting wells, how many ___ Provide copy of log(s), if available. Drilled by
For either Existing or Proposed Wells:

150 - (oo fee -
¢) Well Depth (required) Depth to Top of Water Bearing Material Depth to Water from Surface
d) Distance to nearest domestic well on applicant's.propeﬁy Qm-peo'F Property owned by others \/p §

/

2. Wastewater Disposal System Information

a) Type of System (i.e. septic tank, drain field) /Vc_{-‘- ({e_v\ Sey -H C
b) System Capacity (gallons ) /0,00 Gallon s Year Constructed 20 J¢)

¢) Connected to the City of . Sanitary System

3. Dugout Information

a) Surfacc Dimensions Dcpth

b) Depth to water (ground surface to water level)

4. Water Storage Dams

If the proposed water use system contains oné or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their
name and address:

b) Freeboard

¢) Crest Width
Crest Length

d) Height

¢) Primary Qutlet Capacity

H pipe, diameter

2 — f) Secondary Spillway Capacity

l / Spillway Width

g) X & Y Slopc (c.g 3to1 is a typical slope)

v Whater Surface M

Upstream

Downstream

d
] h) Surface Area of Impoundment
™ , . —
e - i} Storage Acre Feet

1) Drainage Area Above Dam Acres

2015-10



Sent from my iPhone
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IRRARLAER FALE IR

ARTICLES OF ORGANIZATION

Secretary of State DOMESTIC LIMITED LIABILITY COMPANY
500 E. Capitol Ave SDCL 47-34A-203, 212

Pierre, SD 57501-5070

(605) 773-4845

Please Type cr Print Clearly in Ink
Please submit one Original
Make payable to the SECRETARY OF STATE

Article |
The name of the Company: R&J, LLC
Article 1l
The address of the initial designated office in or out of the State of South Dakota where the company conducts its business:
Actual Street Address Mailing Address
38 KREBS STREET PO BOX 245
QUINN, SD 57775 WALL, SD 57790
Article [ll
SDCL 59-11-6

The South Dakota Registered Agent's Name:

DL158512

Filing Fee: $150

Total Fee: $150

South Dakota law permits the registered agent to be either (a) a noncommercial registered agent or (b) a commercial registeréd agent.

(a) The South Dakota Noncommercial Registered Agent's name

Name Juston Eisenbraun

Actual Street Address in this State Mailing Address in this State

38 KREBS STREET ' : PO BOX 245
QUINN, SD 57775 WALL, SD 57790
‘ Article IV
~The name and address of each organizer
Name Address '
Juston Eisenbraun PO Box 245, Wall, SD 57790

0T 6T02/L0/T0 L9TL-9800€

SOS ds AQ P,09d9 WVY6E

Article V .

The duration of the company if other than perpetual is: Perpetual

If the document is not to be effective upon filing by the Secratary of State, the delayed effective date is:




L

Member-Managed "] Manager-Managed

Article VI

Article VIl

Whether one or more of the members of the company are to be liable for its debts and obligations as set forth under SDCL 47-34A-303(c).

[IYes [“]No

Article VIII

Beneficial Owners {optional); A beneficlal owner is a person who has or in some manner controls an equity security. Please consult an attorney for legal
advica if you have any questions concerning this entry. Any question under this heading is considered a request for legal advice and the secretary of state's
office is, by statute, not permitted, to provide legal advice,

Signature/Authorization
The Articles of Organization must be executed by the organizers,

No person may execute this report knowing it is false in any material respect. Any violation may be subject to a criminal penalty (SDCL 22-39-36).

Juston Eisenbraun Juston Eisenbraun 01/07/2019

0T 6T0<C/L0/T0 89TL-9800d

S80S as Ag p,o2d WY6E

FRINTED NAME SIGNATURE TITLE DATED



RECEIPT

- WATER RIGHTS PROGRAM ‘
South Dakota Department of Environment and Natural Resources
Date September 25 2019
nEisenbraun Grain Cleaning PO Box 245 Wall SD 57790
RECEIVED OF
. The following amount in fees for services rendered as provided for by law:
Fee for Application for Permit No. . r_é) % S - Q‘ to Appropriate Water, to construct 100 00
and to put water to beneficial use
Fee for Application for Permit No, to Appropriate Water for Future use
- Fee to retain Future Use Permit No. after period of seven years.
‘ Fee for Inspecting Constructed Works, confiring beneficial use and issuing
!
) Water License No. = 200 a0
Fee for Filing Transfer Form
ot
Fee for
Fee for Issuing New Well Dri[llcr's License No. for C.Y.
Fee for Renewal of Well Driller’s License No. forC.Y.
Fee for Issuing Well Pump Instatler’s License No. - ] for C.Y.
Fee for Renewal of Well Pump Installer’s License No. for C.Y.
(Any Other Work Provided by Law) T TOTAL | 300 0U

v 09215 T e feod e

|



Schlaak, Karen

R
From: Juston Eisenbraun <juston.eisenbraun@icloud.com>
Sent: Wednesday, October 2, 2019 12:06 PM
To: Schiaak, Karen
Subject: Re: [EXT] Water Permit Application for commercial use

I think that would be fine , do you see any problem with using that amount of water ? £¢éé’.a’/l‘/’/”’/7 M
/002115

Sent from my iPhane

On Oct 1, 2019, at11:54 AM, Schlaak, Karen <Karen.Schlaak@state.sd.us> wrote:

Thanks foryour quick reply. Based on the 1,296,000 gallons per year my figuring is 3.977 acre feet
also. Are you okay with rounding to 4 acre-feet annually?

'

Cmm— — pape e e e =

From: Juston Eisenbraun <juston.eisenbraun@icloud.com:>
Sent: Tuesday, October 1, 2019 12:41 PM

To: Schiaak, Karen <Karen.Schlaak @state.sd.us>

Subject: Re: [EXT] Water Permit Application for commercial use

Hi Karen, by my estimates we should use approximately 1,296,000 gallons per year . How | figured it
was 9000 gallons per day our max rate for 90 days = 810,000 gallons then90 days at 60% max usage or
~— 486,000 fora total use of 1 296, OOO we will only be open from May 1 to October 30, Thanks

Sent from my iPhone

On Oct 1, 2019, at 8:40 AM, Schlaak, Karen <Karen.Schlaak@state.sd.us> wrote:

Mr. Eisenbraun, ..

We received your water permit application for commercial use. This application
requests 20 gallons per minute (gpm). In additional to the pump rate, the application
needs to include the annual volume in either gallons/year or acre feet/year. In
-caiculating the annual volume, be reasonable but also plan for the maximum annual
volume of use from the wells at full development. . ,

A general practice is to convert the diversion rate to a volume in acre feet of water
based on 60% pumping. Applying this 60% rate to 20 gpm over the course of a year
equates to 32 acre feet of water annually. You may also want to take into consideration
the possible decrease of water usage during the winter months.

What annual volume amount do you feel will serve your needs?

Kavewn Schlaake
5D DENR, Water Rights Program

{605} 773-3352
<imageQ01.gif>




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE SOUTH DAKOTA 57501-3182
http://denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 2805-2, R & JLLC

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
- Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 2805-2, R & J LLC, c/o Juston Eisenbraun, PO Box 245,
Wall SD 57790.

The Chief Engineer is recommending APPROVAL of Application No. 2805-2 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4) it is in the
public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under
this Permit shall control his withdrawals so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water

rights.

2. The wells authorized by Permit No. 2805-2 shall be constructed by a licensed well
driller and construction of the well and installation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. The permit holder shall report to the Chief Engineer annually the amount of water
withdrawn from the Crystalline Rock aquifer.

4. Water Permit No. 2805-2 authorizes a total annual diversion of 4.0 acre foot of
water.

See report on application for additional information.

oodman, Chief Engineer
er 20, 2019




REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NO. 2805-2
R & J, LLC
C/O JUSTON EISENBRAUN
NOVEMBER 20, 2019

Water Permit Application No. 2805-2 proposes to appropriate 4 acre-feet of water annually (ac-
ft/yr) at a maximum instantaneous diversion rate of 0.044 cubic feet of water per second (cfs) (20
gallons per minute) from two proposed wells (150 to 600 feet deep) to be completed into the
Crystalline Rock aquifer for commercial use. The wells are to be in the NW %4 SW % (Lot A,
Borglum Subdivision)} Sec. 13-T1S-R6E in Pennington County. This site is located on the north
side of Highway 16 near Rockerville, SD.

AQUIFER: Crystalline Rock (CRSL)

The crystalline rock in the area of this application consists of Metagraywacke (Lester and Rahn,
2001; Redden et al, 2016), which is a siliceous mica schist with impure quartzite (Martin et al,
2004). The crystalline rock is generally exposed at land surface except where covered by localized
gravel deposits and alluvium along stream beds (Lester and Rahn, 2001; Redden et al, 2016). The
Crystalline Rock aquifer consists of numerous, localized aquifers in the Precambrian aged core of
the Black Hills where extensive fractures and weathering zones allow for the transmission of water
(Driscoll and Carter, 2001). The crystalline rocks that comprise the aquifer have very low primary
porosity so water movement in the aquifer is along fractures, joints, and faults, which are called
secondary porosity (Rahn, 1979). The distribution of secondary porosity features is uneven and
unpredictable. Therefore, local aquifer characteristics are site specific and highly variable. Based
on an estimated exposed area of 574,000 acres, water bearing material to a depth of 500 feet, and
an effective porosity of one percent, Rahn (1979) estimated the amount of recoverable water in
storage in the Crystalline Rock aquifer in western South Dakota to be 2,900,000 acre-feet.

Due to the unpredictable nature of secondary porosity and the very low primary porosity of
crystalline rock, it is very difficult to determine if the aquifer is under confined or unconfined
conditions. Depending on exactly what depth the secondary porosity was encountered in the well
bore and the water level in the well compared to the secondary porosity features, the well may
change from acting as a confined well to an unconfined well at various water levels that are not
comparable to adjacent wells completed into the same aquifer.

Well completion reports on file with the DENR-Water Rights Program for wells completed into
the Crystalline Rock aquifer within approximately %2 mile of the well locations proposed by this
application have depths ranging from 24 to 525 feet with almost all greater than 100 feet deep
(Water Rights, 2019¢ and 2019d). The reported static water levels ranged from 13 to 85 feet below
land surface with most of the wells in the 40 to 70 feet below ground surface range (Water Rights,
2019c¢ and 2019d). The closest wells on file with the Water Rights Program range from 100 to 200
feet deep with static water levels ranging from 30 to 80 feet below ground surface at the time of
completion (Water Rights, 2019d).



Figure 1 is a map of the area near the well locations proposed by this application including
Crystalline Rock aquifer Water Rights and a pending application (Water Rights, 2019c¢), and fault
locations (Redden and DeWitt, 2008). There are several faults (see Figure 1) and other significant
geological structures (e.g. synclines and overturned syncline) in the area of this application
(Redden and DeWitt, 2008). It is likely the localized portion of the Crystalline Rock aquifer this
application proposes to use is limited by these mapped faults, and the actual areal extent of the
aquifer may be even smaller. However, there is not sufficient data available to attempt a full
delineation of the localized Crystalline Rock aquifer with any level of certainty.
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Figure 1-Map of area near Application No. 2805-2 with Crystalline Rock (CRSL) aquifer water
rights (Water Rights, 2019¢) and fault locations (Redden and DeWitt, 2008)




SOUTH DAKOTA CODIFIED LAW (SDCL) 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is a
reasonable probability that there is unappropriated water available for this applicant’s proposed
use, that the proposed diversion can be developed without unlawful impairment of existing rights
and that the proposed use is a beneficial use and in the public interest. This report will address the
availability of unappropriated water and effects on existing rights from the aquifer that are
pertinent to this application.

WATER AVAILABILIITY

This application proposes to appropriate water from the Crystalline Rock aquifer. The probability
of unappropriated water available from the aquifer can be evaluated by considering SDCL 46-6-
3.1, which requires:

“No application to appropriate groundwater may be approved if, according to the

best information reasonably available, it is probable that the quantity of water
withdrawn annually from a groundwater source will exceed the quantity of the
average estimated annual recharge of water to the groundwater source. An
application may be approved, however, for withdrawals of groundwater from any
groundwater formation older than or stratigraphically lower than the greenhorn
formation in excess of the average estimated annual recharge for use by water
distribution systems.”

The Crystalline Rock aquifer is stratigraphically lower/older than the Greenhorn Formation.
However, the applicant is not a water distribution system as defined in SDCL 46-1-6(17).
Therefore, it is necessary to determine the relationship between estimated average annual recharge
and average annual withdrawals for the Crystalline Rock aquifer.

Hydrologic Budget

Recharge

The Crystalline Rock aquifers are recharged through the infiltration of precipitation and
streamflow losses (Driscoll and Carter, 2001). Driscoll and Carter (2001) estimated the recharge
to the entirety of the Crystalline Rock aquifers within the core of the Black Hills to be equal to
average withdrawals, 3,600 acre-feet per year (ac-ft/yr), during their period of study, 1950-1998.
Driscoll and Carter (2001) noted the actual recharge to the Crystalline Rock aquifers must be much
larger than estimated to account for discharge to streams. Additionally, Driscoll and Carter (2001)
stated, in regard to the Crystalline Rock aquifers, “Recharge conditions are highly transient and
have large spatial variability; thus, quantification is not attempted.”. While looking at faults and
other significant geological features may allow for some limiting of areal extent, there is not
sufficient data available to attempt a delineation of the localized Crystalline Rock aquifer with any
level of certainty. Therefore, there is no average annual recharge estimate available for the
localized Crystalline Rock aquifer the applicant proposes to use.

Discharge

Discharge from the Crystalline Rock aquifer is through pumping of wells (Water Rights, 2019c
and 2019d), seepage to streams (Driscoll and Carter, 2001), and evapotranspiration where the static
water level of the aquifer is near ground surface. The water rights and water permit application



shown in the “Area of Interest” in Figure 1 are listed below in Table 1. The estimated average
annual use was determined using the following assumptions: (1) Water Right No. 2572-2 is
required to report their pumping annually to the Chief Engineer so their average annual pumpage
over the reported history, 2007-2018, was used (Water Rights, 2019a), and (2) the rest of the
permits are only limited by diversion rate so it was assumed they would pump at their respective
permitted diversion rates for 60 percent of the time. This application, if approved, would authorize
the appropriation of 4 ac-ft/yr.

Table 1- Water rights and application shown in “Area of Interest” in Figure 1 (Water Rights, 2019a

and 2019¢)
Permit Priority Estimated Use
No. Name Date Status Use CFS (ac-ft/yr)
ROCKERVILLE GOLD
479-2 TOWN INC 06/06/1953 LC COM 0.09 39.1
483-2 ROCKERV;;L;ETTRADING 05/01/1954 LC COM 0.13 56.5
485-2 ROCKERVILLE PARK 05/01/1958 LC CoOm 0.07 30.4
22112 | PINEHAVENHERITAGE ', h071991| 1c | com | 0.03 13.0
. HOME
STORM MOUNTAIN
2222-2 CENTER 02/24/1992 LC REC/INS | 0.04 17.4
HILLSIDE COUNTRY
2224-2 COTTAGES 01/01/1898 LC COM 0.004 1.7
2345-2 ROCKERV"':SEVACRES SUB- 08/28/1995 LC COM 0.024 104
SHERIDAN LAKE *
2572-2 HIGHLANDS HOA 11/23/2005 LC SHD 0.08 6
JEFFREY A OR KRISTI
2731-2 HOFEMAN 10/27/2014 LC DOM 0.1 43.4
SHERIDAN LAKE
2572A-2 HIGHLANDS HOA n/a APP SHD 0 0
Total 217.9
LC=Water Right, APP= Application, COM= Commercial, REC= Recreational, INS= Institutional,
SHD= Suburban Housing Development, DOM= Domestic, *= Average use based on reported use 2007-2018

There are a number of well completion reports on file with the DENR-Water Rights Program for
domestic wells that appear to be completed into the Crystalline Rock aquifer within the “Area of
Interest” shown in Figure 1 (Water Rights, 2019d). It is likely there are other domestic wells
completed into the Crystalline Rock aquifer within that area that are not on file with the Water
Rights Program. In general, the volume of water pumped by domestic users is not significant when
compared to the appropriative use from an aquifer due to the limited diversion rate and needs of
domestic users.

Observation Well Data :
Administrative Rule of South Dakota Section 74:02:05:07 requires that the Water Management
Board shall rely upon the record of observation well measurements in addition to other data to



determine that the quantity of water withdrawn annually from the aquifer does not exceed the
estimated average annual recharge of the aquifer.

The DENR-Water Rights Program maintains two observation wells that have historically been
considered completed into the Crystalline Rock aquifer in western South Dakota (Water Rights,
2019b). Observation well CU-86A is located approximately 17.5 miles southwest, and observation
well PE-95D is located approximately 3.1 miles north of the proposed well sites. While
observation well PE-95D is relatively close to this application, review of the construction of PE-
95D determined the observation well is open to both the Deadwood Formation and the crystalline
rock (Kiits, 2018). Both the Deadwood Formation and the crystalline rock can be aquifers at that
location (Water Rights, 2019b and 2019d; Williamson et al, 2000). An examination of the water
level data over the entire period of record of PE-95D determined the water levels appear to be
more similar to the Deadwood aquifer than to the Crystalline Rock aquifer (Kiits, 2018; Strobel et
al, 2000; Water Rights, 2019b and 2019d). Furthermore, the drilling records for PE-95D do not
note encountering any large secondary porosity features (fractures, significant changes in water
inflow or loss of water during drilling, etc.) in the crystalline rock portion of the borehole during
drilling. Therefore, it is uncertain how representative observation well PE-95D is of either the
Deadwood or Crystalline Rock aquifers. Therefore, only observation well CU-86A will be
considered in this report. Figure 2 shows the hydrograph for observation well CU-86A.

DENR Water Rights Observation Well: CU-BBA
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?igure 2- Hydrograph of Crystalline Rock aquifer observation well CU-86A (Water Rights, 2019b)

The hydrograph for CU-86A shows the water levels respond well to climatic conditions. Rising
during wetter periods and declining during drier periods. The water levels have fluctuated 45 feet
over the period of record in response to climatic conditions. An examination of the hydrograph
shows that any effects caused by pumping on the water levels of CU-86A are masked by the
climatic conditions indicating the changes in water levels are dominated by natural conditions,
recharge to and natural discharge from the aquifer. Natural discharge from an aquifer can be
captured for pumping. While CU-86A is not that close to the area of the Crystalline Rock aquifer
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the applicant proposes to use, water level data does show the Crystalline Rock aquifer receives
recharge.

Furthermore, there are no indications there are portions of the Crystalline Rock aquifer where
average annual withdrawals are exceeding average annual discharge despite increased
development of the aquifer (Water Rights, 2019b; 2019d; 2019¢). The commentary from Driscoll
and Carter (2001) regarding how the recharge to the Crystalline Rock aquifer must be much greater
than the estimated 5 cfs (3,600 ac-ft/yr) to account for the groundwater discharge that contributes
base flow to many streams is well supported by the hydrograph for observation well CU-86A,
which shows the water level generally rising over its period of record. Figure 2 is the hydrograph
for observation well CU-86A.

When considering the commentary from Driscoll and Carter (2001) regarding recharge to the
Crystalline Rock aquifers, the hydrograph for CU-86A, the continued development of the
Crystalline Rock aquifer, and the relatively small annual appropriation requested by this
application, there is a reasonable probability unappropriated water is available for this proposed
appropriation.

EFFECTS ON EXISTING WATER RIGHTS

Figure 3 is a view of the Crystalline Rock aquifer water rights within approximately 1 mile of the
proposed wells sites. The nearest well authorized by a water right to either of the well sites
proposed by this application is for Water Right No. 2211-2 approximately 0.17 miles (920 feet)
west-southwest of the proposed well sites (Water Rights, 2019c¢). All the other wells authorized by
water rights are approximately 0.35 miles or further away from the well sites proposed by this
application (Water Rights, 2019¢). Considering the proximity of the other water rights in the area
to each other without any reports of well interference issues between these water rights and nearby
domestic users (Water Rights, 2019¢) and the limited diversion rate requested by this application,
there is a reasonable probability this application can be developed without unlawful impairments
to existing appropriative users of the Crystalline Rock aquifer.
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Figure 3- Map of area near Apphcatlon No. 2805-2 with Crystalline Rock aqu1fer water rights
(Water Rights, 2019¢) and fault locations (Redden and DeWitt, 2008)

There are well completion reports on file with the DENR-Water Rights for domestic wells that are
mapped within 500 feet of the well sites proposed by this application (Water Rights, 2019d).
Unless more accurate information is provided, well completion reports submitted to the DENR-
Water Rights Program are mapped at the approximate center of the legal location provided on the
well completion report, and multiple wells are mapped at the same location if they share the same
legal location description (e.g. NW Y% NW % Sec 2-T3S-R6E). Therefore, there is not a better
estimate of the exact distance to the nearest domestic wells on file with the Water Rights Program.
It is also likely there are other wells completed into the Crystalline Rock aquifer within
approximately 1 mile of the well sites proposed by this application that are not on file with the
DENR-Water Rights Program.

The Water Management Board has defined an adequate well in Administrative Rule of South
Dakota (ARSD) 74:02:4:20(6) as:

“a well constructed or rehabilitated to allow various withdrawal methods to be used,
to allow the inlet to the pump to be placed not less than 20 feet into the saturated
aquifer or formation material when the well is constructed, or to allow the pump to



be placed as near to the bottom of the aquifer as is practical if the aquifer thickness
is less than 20 feet”.

In the past the Water Management Board has recognized that to place water to maximum beneficial
use, a certain amount of drawdown may occur. To protect domestic users, the Water Management
Board defined an “adversely impacted domestic well” in ARSD 74:02:04:20(7) as:

“a well in which the pump intake was set at least 20 feet below the top of the aquifer
at the time of construction or, if the aquifer is less than 20 feet thick, is as near to
the bottom of the aquifer as is practical and the water level of the aquifer has
declined to a level that the pump will no longer deliver sufficient water for the well
owner’s needs”.

For most aquifers, the placement of the pump intake 20 feet below the top of the aquifer is
sufficient for domestic wells. However, for wells completed into the Crystalline Rock aquifer, 20
feet of saturated aquifer thickness may not be sufficient for a dependable water supply. This is due
to the low porosity of the crystalline rock and the unpredictable occurrence of secondary porosity.
Thus, wells that meet the definition of an adequate well and therefore should be easily protected
by the definition of an adversely impacted domestic well may not yield sufficient water for a well
owner’s needs while still being adequate under the rule.

The precise drawdown effects caused by pumping a well cannot be determined without conducting
an aquifer pumping test. Water levels in the Crystalline Rock aquifer are known to vary greater
than 40 feet as a result of climatic conditions as shown in Figure 2. There has only been one
reported instance of well interference in Pennington County for wells completed into the
Crystalline Rock aquifer. This involved Water Right No. 2572-2 during the permit’s initial
development. The water right was limited to a maximum diversion rate of 18 gallons per minute,
the limit for reasonable domestic use, by the Chief Engineer in October 2006. The permit holder
reported to the Water Rights Program that the issue was resolved sometime before January 2009,

and there have not been any other reports of well interference issues since then (Water Rights,
2019¢).

The local development of both domestic and appropriative wells completed into the Crystalline
Rock aquifer without a significant history of well interference issues, the limited diversion rate
and appropriation volume proposed by this application, the large natural fluctuation of water levels
in the aquifer, and the protection afforded to adequate domestic wells by South Dakota Water Law
means there is a reasonable probability this proposed diversion can be developed without
unlawfully impairing existing users with adequate wells. If this application is approved, a
qualification requiring the applicant to control their withdrawals so there is not a reduction of

needed water supplies in adequate domestic wells or in adequate wells that have prior water rights
should be included.

CONCLUSIONS:
1. Water Permit Application No. 2805-2 proposes to appropriate 4 ac-ft/yr at a maximum
instantaneous diversion rate of 0.044 cfs (20 gpm) from 2 wells to be completed into the
Crystalline Rock aquifer for commercial use in Pennington County near Rockerville, SD.
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2. There is a reasonable probability unappropriated water is available for this proposed
appropriation.

3. There is a reasonable probability this proposed diversion can be made without unlawfully
impairing existing users.

Adam Mathiowetz, PE
SD DENR-Water Rights Program
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Instruction to Newspaper - Publish the Notice on December 4, 2019. The applicant is responsible for payment.

NOTICE OF APPLICATION NO. 2805-2 to Appropriate Water

Notice is given that R & J, LLC, c/o Juston Eisenbraun, PO Box 245, Wall SD 57790 has filed an application
for a water permit to appropriate 4 acre-feet of water annually at a maximum pump rate of 0.044 cubic feet of
water per second from two wells to be completed into the Crystalline Rock Aquifer (150 - 600 feet deep)
located in the NW 1/4 SW 1/4 (Lot A, Borglum Subdivision) Section 13-T18-R6E for commercial use. This
site is located on the north side of Hwy 16 near Rockerville SD.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 2805-2 with
qualifications because 1) unappropriated water is available, 2) existing rights will not be unlawfully impaired,
3) it is a beneficial use of water, and 4) it is in the public interest. The Chief Engineer’s recommendation with
qualifications, the application, and staff report are available at http://denr.sd.gov/public or contact Eric
Gronlund for this information, or other information, at the Water Rights Program address provided below,

Any person interested in opposing or supporting this application or recommendation must file a written petition
with BOTH the applicant and Chief Engineer. The applicant must file a petition if contesting the Chief
Engineer's recommendation. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-3352)” and the applicant's mailing address is given above. A petition filed
by either an interested person or the applicant must be filed by December 16, 2019.

The petition may be informal, but must include a statement describing the petitioner's interest in the application,
the petitioner's reasons for opposing or supporting the application, and the signature and mailing address of the
petitioner or the petitioner's legal counsel, if legal counsel is obtained.

If the applicant does not contest the recommendation of the Chief Engineer and no petition to oppose the
application is received, the Chief Engineer shall act on the application pursuant to the recommendation with no
hearing held before the Water Management Board. If a petition opposing the application or contesting the
recommendation is filed, then a hearing will be scheduled and the Water Management Board will consider this
application. Notice of the hearing will be given to the applicant and any person filing a petition.

Published once at the total approximate cost of



ﬁ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

Chca Faces ChearPuaces,

denr.sd.gov

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

November 21, 2019

R&JLLC

c/o Juston Eisenbraun
PO Box 245

Wall SD 57790

Dear Mr. Eisenbraun:

Water Permit Application No. 2805-2 for commercial use has been examined and found to comply with the South
Dakota Water Laws and applicable rules. A notice has been sent to the Rapid City Journal printed at Rapid City
SD (Ph # 605 394-8336). You will need to contact the newspapers and authorize publication of this notice. For
your information, a copy of the notice, the recommendation of the Chief Engineer and report on the application
are enclosed. Please review the notice prior to publication and notify this office, if you have any corrections or

questions.

Be sure to contact the above newspaper to authorize publication of your Notice and to arrange for payment, Early
contact with the paper can climinate delays. Upon receiving authorization from you, the publisher has been
instructed to publish your notice. The newspaper has also been instructed to send us the Proof of Publication. We
must receive Proof of Publication before action can be taken on the application.

Sincerely,

Lo Al 9
Eric Gronlund

Natural Resources Engineer
(605) 773-3352

enclosures
NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition

pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.



Schlaak, Karen

_ ______
From: Schlaak, Karen
Sent: Thursday, November 21, 2019 11:16 AM
To: RCY Legals (legals@rapidcityjournal.com)
Subject: 2805-3, R & J LLC
Attachments: 2805-2public.short.docx; FORMS.FRM.doc

Attached is a notice to be published on December 4, 2019.

R & J LLC, ¢/o Juston Eisenbraun, PO Box 245, Wall SD 57790 (605 391-6967) has been notified to contact you to
authorize publication and arrange for payment.

Please send the affidavit or return the attached Proof of Publication form ASAP to the Water Rights Program, 523 E
Capitol, Pierre SD 57501.

Let me know if you have questions. Please acknowledge receipt of this email.

Karew Schlaak

SD DENR, Water Rights Program
{605) 773-3352
ARV
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RECEIVED

December 7, 2019 []Ec | 1 2019
WATER RIGHTS
PROGRAM
Jeanne Goodman R8I LLC
Chief Engineer, Water Rights Program c/o Justin Eisenbraun
523 E. Capitol PO Box 255
Pierre, SD 57501 Wall, SD 57790

RE: Water Permit Application No. 2805-2

The purpose of this letter is to file a written petition opposing the water rights permit applied for by
Justin Eisenbraun. 1 am a home owner receiving water from a domestic well drilled on a lot adjacent to
the lot Mr. Eisenbraun plans to develop. | have lived in this area for 16 years and have been actively
involved in ensuring our domestic water wells in our area meet our needs. | believe the
recommendation will aversely impact the ability of our domestic wells to meet our water needs.

Although there are certain conclusions and statements made in the report to the Chief Engineer that |
agree with, there are several areas in the report that | find misleading. There are assumptions made
that result in large analytical errors and there are certain conclusions | disagree with. Below | will
discuss some specific examples of concerns | have. Please keep in mind | only have had a few days to
look into this before needing to file this petition. Also, | have domestic well performance information
that DENR does not have and it’s likely DENR has information that | do not have.

To identify and analyze an area as large as Figure 1 is not consistent with areas studied in staff reports of
several of the water rights applications listed on Table 1. Other staff reports addressed smaller areas of
potential influence. By including water rights permit volumes over such a large area, it gives the false
impression that the domestic water volumes are likely to be insignificant in the analysis. Also, the staff
reports of other applications listed on Table 1 simply state that there are no pertinent observation wells
in the area. To use an observation well 17 miles away from this area while also stating local aquifer
characteristics are sight specific and highly variable and the actual extent of this aguifer may be small
due to localized faulting can also be misleading. Others recognized an observation well that far away did
not warrant consideration. | also will point out on page 6 of the report, the average annual withdrawals
are always going to be equal to the average annual discharge. | don’t think that sentence is what they
meant to state but it's what was stated. Also, when you look at the observation well graph, any year in
which the water level dropped from the previous year is an indication that the annual withdrawal for
that year exceeded the annual recharge.

{ have a lot of concerns regarding Tabie 1. Because of their distance from the proposed application area,
| would have excluded the Sheridan Lake Highlands HOA and the Hillside Country Cottages. One could
argue the Storm Mountain Center should also have been excluded like | believe it was in the Rockerville
Acres Subdivision analysis. | also question why the Rockerville Acres Subdivision water permit
application was even filed. As discussed in their application, the water from the well serves the needs of



19 homes in the Golden Hills subdivision. | would have thought that this use would have been domestic
versus commercial and no water permit would have been needed. | also would exclude from the
analysis the Hoffman water rights permit. The location of that well is extremely close to the geologic
unconformity created by the large fault near Stratobowl. | believe we could agree that because of the
proximity to this fault, the degree of fracturing in the area is great and is anomalous to the area. Also,
this well is in proximity of the Madison formation outcrop. The 100 GPM flow rate of this well is an
order of magnitude higher than the average of other wells in the area. Also note that the use listed for
that well is domestic versus commercial.

The remaining four water permits on Table 1 {the first four listed) all are close to the applicant’s
proposal and are relatively close to our domestic wells. A large mistake in the report is the assumption
used to determine estimated annua! use of these existing water rights permits since annual volumes are
not reported. A quick review of each of these permits will explain why.

Permit 479-2: In reviewing the archived permit information, I'm not sure that the approved diversion
rate is 0.09 cfs. This permit originally consisted of 2 wells with 0.13 c¢fs requested for each well, 1958
documentation and the latest water systems examination {1971} both mention an approved diversion
rate of 0.26 cfs. The 1971 report states that the welt was capable of delivering 0.09 cfs. It may be
important to the applicant to know what the correct permitted diversion rate is for this permit. The
permit documentation stated the “water is used in commercial purposes in operation of Rockerville
Ghost Town”. it was to be used in the café, dwelling, toilets, and laundry in 3 buildings.

Permit 483-2: This water right permit was to be used for commercial purposes in Lot A. Documentation
shows the use was for the Rockerville Trail Motel and household purposes. This water system was also
examined in 1971 and the water was being properly used. In 1890, a claim inspection said the water
was used for a motel and restaurant. In 1991 this permit was transferred to the Rockerville Trading
Post.

Permit 485-2: This water rights permit was “for commercial purposes in operation of a tourist attraction
at Rockerville Park (5 service connections)”. Also included in the permit was water for a private fish
hatchery. It's interesting to note that the fish hatchery could only receive water when the spring fed
stream going through Rockerville was flowing water. That same stream is present today {60 years later)
and continues to flow water. The commercial fish pond was abandoned after 3 months of operation and
the system examination in 1971 stated the water was being used as indicated in the permit.

Permit 2211-2: This water rights permit was for the Gold Nugget Motel and one home. In 2006, the
permit was transferred to Pine Haven Heritage Home. This permit diversion rate equated to 12 GPM.

The first three of the above water rights permits total 210 acre-ft of allowable annual diversion volume.
The estimated annual water use in the study for these three is 126 acre-ft. The problem is that all that
remains in Rockerville is the Gaslight Restaurant and the Rockerville Main Street portion of the
Rockerville Motel and Cabins. Rockerville Park doesn’t exist and the Rockerville Ghost Town closed and
was sold at a bankruptcy auction decades ago. The Rockerville Trading Post is gone. There is absolutely
no way the Gaslight and the Main Street Rockerviile Motel can be using anything near that volume.

The Pine Haven Heritage Home doesn’t exist anymore. It closed for several years, was remodeled and
reopened as the Pine Haven portion of Rockerville Motel and Cabins (same owner as the Rockerville



Main Street portion). When you add the permitted annual diversion rate of the old Pine Haven Hertage
Home to the other three permitted volumes you get a maximum allowable diversion rate of 231.7 ac-ft
per year. The report estimates the totat annual use of these permits (Gaslight and the two portions of
Rockerville Motel and Cabins) to be 139 ac-ft per year. THE ESTIMATED USE VOLUME STATED IN THE
REPORT FOR THE 3 ROCKERVILLE AND PINE HAVEN HERITAGE HOME WATER RIGHTS PERMITS IS OVER
16 TIMES THE DENR APPROVED SEPTIC VOLUMES FOR THESE FACILITIES!

What also concerns me is what’'s NOT listed on Table 1. You do not see the Gaslight Restaurant.
Attached is a letter from DENR pursuing what's going on with Gaslight water use and the possible need
for a water permit back in 2000. There’s nothing in the file after that date. You do not see the Main
Street portion of the Rockerville Motel and Cabins on Table 1. You do not see the Pine Haven portion of
the Rockervilie Motel and Cabins {formerly the Pine Haven Heritage Home) on Table 1. The motel has
had two different owners. Apparently, none of the current or immediately prior owners have or had a
water rights permit.

So what is the likely annual water use of the Gaslight Restaurant and Rackervilie Motel and Cahins? If |
assume the Gaslight is at maximum capacity and the Rockerville Motel and Cabins is at 100% capacity
for the 6 months of the year it is open. | caiculate the annual usage (based on required septic design
volumes per state law) to be approximately 12 ac-ft. That's less than 10% of the estimated use in the
report. The 12 ac-ft usage is even too high because not every seat at the Gaslight is going to be
occupied all of the time. Also, it's not realistic to assume during a time of no vacancy at the motel every
room is occupied by the maximum number that room can hoid.

Why is the above important? | think it's important for the applicant and DENR to understand the
magnitude of the permitted but unused existing water permit volumes. These currently unused
volumes will have a much higher water priority use than his permit. it's extremely important that
everyone understand that our domestic well performance is being influenced by minimal water permit
volumes compared to their maximum allowable diversion rates. Even with the relatively small offsetting
water permit usage, our community over 15 years ago had homeowners install cisterns with 1 GPM flow
restrictors. The domestic wells on lots offsetting the applicant {including the well | obtain water from)
have not always met our needs requiring water to be hauled in. | will furnish more information
regarding this at the hearing. It's important for everyone to understand that the “limited diversion rate
requested by this application” loaks limited when you estimate the nearby water rights permit holders
to be using 139 ac-ft but doesn’t look very limited if they are using less than 12 ac-ft. Keep in mind, if
there’s 50% occupancy at the restaurant and motels, then the 4 ac-ft “limited diversion rate requested
by the applicant” is equivalent to 2/3 of the use from the water rights permit holders.

Another important factor, and an area of the report | strongly disagree with, is the statement that the
volume of water pumped by domestic users is not significant and can essentially be brushed away and
ignored in the report. In reviewing the historical water rights permit application information, it appears
as though people would drill 2 well and if it made X GPD they would apply for a water rights permit for X
GPD. When you look at the water rights permits in close proximity of the subject application, the last
time a permit was granted was mid 1990’s. | took the 4-section area surrounding the subject application
area and went into the state database to see how many domestic water wells have been drilled in the
area since 1895. Over two dozen domestic wells have been drilled during that timeframe. | ther added
what the reported flow rates were of those wells as reported on the completion reports. Those wells



had an aggregate flow rate total of approximately 250 GPM. That flow rate equates a little over 400 ac-
ft of water per year. Unfortunately for us domestic water well users, the well production rates listed on
a completion report are not necessarily indicative of long-term rates. However, what that figure clearly
shows me is that in our potentially localized aquifer area, when you try to understand aquifer
withdrawal rates, etc., you cannot ignore the domestic well impact. That potential impact is not
insignificant when you’re looking at allocating additional water rights volumes.

When you 1) look at the efforts { and other people in our community have taken to meet our water
needs, 2) see the magnitude of unused approved water rights volumes in the area 3} understand our
domestic well performance and 4) see a lot offsetting developed lots that are limiting their water use to
1 GPM requesting a water rights permit volume of 20 GPM perhaps you can understand why | file this
petition in opposition of the subject application.

Sincerely,

Lon Buehner
23734 Pine Haven Dr
Rapid City, SD 57702

(605) 343-0869
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JOE FOSS BUILDING
523 EASTCAMTOL
PIERRE, SOUTH DAKOTA 57501.3181
February 9, 2000
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Westley T

13490 Main Street
Rockerville SD 57702

Dear Mr. Parker:

I am writing as a follow-up to our telephone conversation regarding the well used for the water supply at the
Gas Light. Currently, Water Right No. 479-2 in the name of Rockerville Gold Town authorizes a
appropriation of 0.09 cfs (40 gallons per minute) from two wells. It was your belief that one of these two
wells is the well used 1o supply the Gas Light.

Water Right No. 479-2 appropriates water from two wells dating buck to 1953 and 1948. . Both wells are
located in the SW¥% SWY; Section 13, T1S, R6E. The actual water right (copy enclosed) more specifically
defines the distance and direction of each well from the SW corner of Section 13. I have also enclosed a
map that shows the approximate location of each or the wells. This map is not precise but should show the
well locztions in relation to each other. I know you: said the other well was on. the othe: side of the road.

You indicate;'.i a desire to transfer the poi{ion of Wate: Right No. 479-2 for ﬁ:e well on your property to your
corporate name. I am enclosing notice of a transfer of ownership form for you to complete. Issues that need
to also be addressed prior to completing the notice of transfer of ownership are:

I, Is ome of the wells listed on the water right a well us.ea at the Gas Light Restaurant? If not, a new water
right permit will need to b obtained for the commercial use of water.

2. What j)roportionate share of Water Righ: No. 479-2 is to be transferred to you? The current water right
is for 40 gpm. The diversion rate from each well is information that wiil be helpful in determining how
the water right is split between the two separate owners.

3. Who is the owner of the other well? This information will be necessary to issue the other portion of the
water right (well cwned by other party) into their name.

Please look over th.+ enclosed information and feel free o contsct me if you have any question on how to
vomplete the transfer of ownership form.

Sincerely,

e Lok

Eric Gronlund
Water Rights Program
605 773-3352

www.eric.gronlund@state.sd.us - S TRy

enclosures




RECEIVED

William C. Hearne

DEC 1 ¢ 2019 23762 Pine Haven Dr.
, Rapid City, SD 57702
W Rocaan e Home: (605) 787-4156

Cell: (605) 645-1756
Fax: (605) 342-8215
E mail: wchearne@gmait.com

Thursday, December 12, 2019
Opposition to Water Permit Application No. 2805-2

| believe our home domestic well will be the closest to the well proposed by the
applicant. | do not believe there is sufficient water to grant this application, and approval

will have a detrimental effect on neighiboring domestic wells.

When we purchased our home eight years ago, we got 5-6 gailons per minute from our
well. Production has consistently dropped each year. A recent test produced the lowest
amount ever at 3 gallons per minute. This is particularly concerning since we had the

highest rainfall ever recorded for 2019.

Our home is a 4 bedroom, 3.5 bath home, with just my wife and | living in it. If we draw
the maximum flow rate for more than about 10 minutes, the well will run out of water and
we must wait for it to réchérge_ to again giét water.
In anticipation of declining water volumes, this month we installed a 2500 gallon cistern
at a cost of $19,479.

Drilling deeper wells does not seem to be a solution. There have been several wells
nearby dug many hundreds of feet deeper than my well, but water production did not

increase in a significant manner.

The applicant is requesting more water than all of the domestic production wells in the
immediate area produce in total. | believe this amount of draw, in such close proximity,

will reduce our well flows to untenabie levels.

The géology of our neighborhood is very unfavorable to both water production and

septic processing. The underlying rock is generally 1-6 feet below the surface and is

Water Rights Petition Contest.Doc  December 12, 2012



schist. There are no voids, caves or holes in schist to hold water. Basically, we get our
water from very fine cracks in the rock as it flows by. This is in marked contrast to wells
that are nearby, but on the other side of the geological non-conformity, and are in

sandstone and/or limestone. Well production from wells in non-schist formations should

not be used as comparisons as the results produce dramatic differences.

Several neighbors have had to haut water in recent years when wells went temporarily
dry. The increased water withdrawal the applicant is requesting will cause permanent
harm to our ability to enjoy our home. There is not sufficient water for his use and the

application should be denied.

Sincerely,

V‘/W GM

William C Hearne

Water Rights Petition Contest.Doc December 12, 2019



January 28,2020 RECEIVED
JAN 3 1 2020

Jeanne Goodman WATER RIGHTS
PROGRAM

Chief Engineer, Water Rights Program
523 E. Capito!

Pierre, SD 57501
RE: Water Permit Application No. 2805-2

In my water rights petition dated December 7, 2019 | stated | have domestic well performance
information that SD DENR does not have. | am furnishing this information at this time because | believe
it is pertinent information applicable to the evaluation of the subject application. My petition
highlighted considerable issues regarding the existing water rights and report assumptions of water use.
With the domestic well information and public use concerns | am including in this transmittal, { request
that consideration be given to redo or modify the report prepared by DENR to incorporate this
information that was not previously available to DENR. | also request that the Chief Engineer’s
recommendation to approve the application be reconsidered given this new information. Itis likely an
extension will be requested due to a scheduling conflict. The extension should allow sufficient time for
this additional analysis.

Some residences in our relativety small subdivision, located on the north side of Highway 16 adjacent to
the subject application, have individual water wells and others are connected to small water systems.
The shared wells are owned by the homes connected to that particular well. Because of the small
number of connections and people served by the shared well water systems, these systems are
unregutated and there are no reporting requirements to the state. The only information available to the
state on the domestic water wells in our subdivision is contained in the initial well completion reports.
Initial wells in our subdivision were drilled over 20 years ago.

The initial well completion reports for the two shared wells drilled on lots adjacent to the application
acreage are attached. Upon initial completion, one weli tested 15 GPM and the other 10-15 GPM.
Within a few years, the flow rates from the two wells dropped to the point where not all homes would
receive water. In 2003, each home in our subdivision tied into a shared well system installed an
individual cistern with a 1 GPM flow restrictor in an attempt for all homes to receive adequate water. As
shown on the attached invoice descriptions, in the 2003-2008 timeframe and later there continued to
be insufficient water flow from the shared wells. Thousands of dollars were spent repeatedly pulling
and testing the pumyp and checking for wellbore fili in an attempt to determine the cause of limited
water flow. We repeatedly found no fill or sczle and the bench tests run an the pump and motor were
fine. With time, it was apparent that there were no mechanical issues associated with the well. The
wells were simply producing lesser amounts of water.



Pump savers were installed in the wells to keep the pump motors from burning up due to the lack of
water. These pump savers enabled us to read a code to determine the cause of minimat water flow. As
shown on several of the attached descriptions, the pump saver code showed “dry well” nearly every
time. Once the pump saver senses there is insufficient water being pumped, it shuts the motor off for a
set period of time. The motor will then run again until it shuts off again due to lack of water. This is how
our systems have functioned for about the last 11 years. Due to the lack of water, the pump will
generally run for less than a minute to a few minutes before shutting off. Because of this intermittent
water flow and how the homes are tied into the water system, the homes at the highest elevation will
not receive water until one or more of the cisterns lower in elevation are full.

There have been several times, especially during periods of low precipitation, when the higher elevation
homeowners of our shared well systems have had to haul water themselves or have water commercially
hauled in to meet their water needs. At least 3 homes on each system have hauled water at some point
in time. With full compliance to the use of the 1 GPM flow restrictors, broad water saving efforts, and
recent above average annual precipitation, no one has needed to haul water for several years.
However, our wells continued to produce at very low rates barely meeting our needs. A review of the
South Dakota well completion report database will show the large number of drilled wells in this area
that have been necessary to meet the domestic water needs. The notes on the compietion reports
identify several wells in the area that were initially completed with substantial rates (similar to the initial
reported rates of our shared wells) which a few years later were producing little to no water displaying
well performance similar to the wells in our community.

Another concern of our community related to water usage is the impact the water use has on septic
volumes which ultimately impacts our water quality. It is important to remember that our septic
effluent is disposed of into the same fractured formation that we produce our water from. Attached is a
table analyzing the historical nitrate levels of the shared wells discussed above. The “Offsetting Shared
Well” is the closest well to the applicant’s acreage located less than 100 feet from the property line.
Both of these shared wells tested their highest nitrate levels ever in 2019 even though the area has
experienced substantially higher than normal precipitation.

A commercial property exists adjacent to the applicant’s acreage and near the offsetting shared well.
Although our nearly fully developed neighborhood experienced no growth in the fast couple of years,
the nitrate levels in our shared wells have continued to increase to historic highs measuring up to 8.54
ppm in June 2019. The EPA safe drinking water nitrate limit is 10 ppm. Our water is now approaching
the EPA limit. During the last 2 years, the commercial business has expanded their operation requiring
more water use and higher septic volumes. The added water use and increased septic volumes have
impacted our observed nitrate levels. Substantial information on this matter, including septic
noncompliance concerns were furnished to Kent Woodmansey of SD DENR in early 2019. | encourage
you to contact Mr. Woodmansey for additiona! information.

The attached nitrate level table shows a strong correlation between the tested nitrate levels and the
commercial business activity. The highest nitrate levels for the last 2 years have been during the
summer tourist season when commercial business occupancies are at their highest. The data now
shows that during the last 2 years of commercial business operation, the high nitrate levels seen during
the summer tourist season are approximately 40% higher than the nitrate levels prior to and after the
summer tourist season. The nitrate analysis also shows there is communication in this area within this



fractured formation between septic disposat and nearby water producing wells. Again, the septic
effluent is being disposed into the same formation we produce our water from.

The information | have provided in this transmittal highlights the water quantity issues our community
and other domestic water users in the area face. A large number of wells have been necessary to meet
domestic water needs and the domestic water needs have not always been met by the existing wells.
The data also shows the initial water rates reported on well completion reporis do not necessarily
represent long term water production capability. The information also explains the detrimental impact
an added commercial property requiring significant water volumes will likely have on our ability to
maintain acceptable water quality in our area because of the nitrate impact of the associated increased
septic volumes.

Again, given this added information that previcusly was not available to SD DENR and the existing
allocated water permit volumes versus water being used addressed in my petition letter, | encourage
DENR to redo or modify their report incorporating this information. The revised or new report could
then be the basis for a reevaluation of the existing approval recommendation.

Sincerely,

Lon Buehner

23734 Pine Haven Dr.
Rapid City, SD 57702
(605) 343-0869
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15280 Lower Spring Creek Road

owie Consﬁ*ucﬁon | Pump Sales and Service
Excavation and Well Drilling

Hermosa, SD 57744
. INVOICE # 620
(605) 3414988 _
, Billing Date  8/7/2003
Pine Haven Water Assoc. - Due Date  8/21/2003
23734 Pine Haven Dr.
Rapid City, SD 57702
Earl Court well
DESCRIPTION | QUANTITY | RATE AMOUNT
Test pump in test bench, run open discharge and test pressure at spin 725 000 0.00
out and at varying pressures in between, shut of f and started pump
numerous times. Monitered pump for over one hour and couldn ¥ find — — -~~~ - -
anything other than perfect performance of pump. Travel and
reinstall pump, pumped well dry after pumping for several minutes.
Water would flow at full stream and then drop to about 20% of initial
steam. Pulled one joint and installed 10 gpm flow control, still pumped
well dry. Trave! for smaller flow control. Pulled one joint and installed
5 gpm flow control, set pump and monitored system for 20 minutes.
5:00 AM - 12:45 PM 8/1/03
Excise Tax 2.041% 4054 .
Total If Paid By “Due Date” (Cash Price) $2,026.83
Total Due If Paid After “Due Date” 2229 51

In an attempt to keep costs down we pass on the cash discount given to us by our suppliers, therefore
payment is due upon reciept. If payment is not recieved by "Due Date® 10% will bz added to the
balance due. Payments received after the st of the month will be charged 2% per month from the

date of service or $35.00 which ever is greater.

Page S




Howie Construction Pump Sales and Service

115280 Lower Spring Creek Road Excavation and Well Drilling
Hermosa, SD 57744
(605) 3414988
Invoice# 707
Pine Haven Water Assoc.
23734 Pine Haven Dr. BillingDate  2/23/2004
Rapid City, SD 57702 Due Date 3/5/2004
Job: 1st well
DESCRIPTION QUANTITY RATE AMOUNT
Complaint, pump doesn't kick off. Travel and check system. Found 20 psi on 175 9750 170.63

pressure gauge and pump runming constantly. We shut off the pump and the outlet
valveandwahedlﬂnﬁmﬁmmdsmnedﬁmpmmfmbnﬁththem
mnkto45-p3i'whmmepunqaeavimmd.Wepuﬂedthepuinplooseﬁumthepiﬂm
adaptorandchedmdspinMonpmnp,nmximmnpsiwas?O.We!henpmnpedﬂm

well cpen discharge and pumped the well dry in 3 minutes. Discussed problem with
DanMcGui:eandheauﬂlorizadustoblowthewe]]mnandsetﬂmpmpasdeep

as possible. 8:45 - 10:30 AM 2-20-04 2 men, service truck and degrick
Picked up compressor, traveled to job and pulled the pump, set pipe and blew the 700.00 700.00
well.Thaewasvirhmﬂymsaﬂimﬁhthewdlanﬂweonlyabletohnmsethe '

depth by one foot until we hit bard bottom. Pulled pipe, chlcrinated the well and set

the pump. The shroud on the pump is 6' from the bottom of the well. 2 men,

service truck and derrick 2-21-04 quoted $700 : :
Discount e ' -100.00 -100.00
Note:Wiﬁlﬁtepmnpcavamﬁngitisn'tgoingtomkelmgtobmnuplhepmhp.‘We
!eﬁﬂ:eouﬂﬂvalmmdmdopmsﬁgtﬂymhdpminﬁnizedmpm&mﬁmlcmﬂd
h:staﬂdevimﬁmtwmﬂdmaﬂowﬂmpumptomnwhmmaeisn‘twmbutthey
wouldcost$4$03ndwouldhavennmetoyuulmksswhen!hanewwellisdrﬂled
it requires a 3 hp motor or smaller. I would recommend all the lines to the cisterns
be shut off and haul water until a new well is drilled and that would allow some
recoveryﬁmefmﬂieweﬂtosu-vicethosewhodomhavecistemsandpossibly
stretch out the life of the pump.

While we done everything that we could to help the production of the well I feel
bad the outcome wasn't what was needed. Because of that I will deduct $350 off
our bill on the pump installation on the proposed new well,

Excise Tax 2.041% 15.73
" Total If Paid By "Due Date" (Cash Price) $786.36
. Total Due If Paid Affer "Due Date - 861.70

Inmawhmmdommmsm,ﬂemhdmgimhmbymsuppliers,ﬂwmfpmpnylmnﬁsdueupon
reciept. If payment is not recieved by “Duz Date® 10% will be added to the balance due. Payments received after the 1st of
ﬁemmhwillbedmrgzd2%pwmrthfmmﬂaedateafsewiceor$35.00wlﬁdaeverisgmaten




Howie Construction Pump Sales and Service

15280 Lower Spring Creek Road Excavation and Well Drilling
Hermosa, SD 57744

(605) 341-4988

Stratmeyer Subdivision Homeowners ' Invoiced 855
23734 Pine Haven Dr-. Billing Date 3772005
Rapid City, SD 57702 Due Date 312172005

Job: Ear Court well

DESCRIPTION Qty RATE | AMOUNT

32400 32400
0.81 ' 4 86
4713 T 946
034 0638

0.648 : 3.89
Q.16 0.16 .
0.40 1.60

. 3285 .. ..., -32-85‘.
9750 14625 -

233 SymnonMotorSaver

1/2" PVC flex male adaptor

172" Romex clamps

10-2 wig UF

red wire ot

CONCTEL: SCIEWS .

8"x 8" plastic junctionbox - - - - eeme . S
ECompb&nI,pumpmnnhxganﬂmwm.vadanddmksysmn,mgmmdhgis
’pmampetageis92mpsPuﬂadpmphoseﬁmnpmwsandmdspinmn ’
‘pressure.-The spin out-pressure should-be 170 PSL it was-120 PSL- The pump end.--...... ... ......
has probably seen damage from pumping the well dry' We putiped ofiet discharge
mﬂﬂleweﬂpmmeddlyinalmutSmm;_gnm;mwm&dm&L s :
3:00-4:30 PM 2-23-05 |

Travel, pickup materials and install motor saver and above listed materials 2-24-04 2 9750 . 19500
3:30-5:30

Excise Tax 2.041% 14.67

e o AN O~

Yo

- v omma cm wcmra 1

Od

T

Rt

# weuloee 4 Teotal If Patd By MDoe Date™ (Cash Price) $733.42
ot EIgh o boep cocts dos o e o s oG g 3945 By Sppler. oetore ey o o
 reciept. If payment is not recieved by "Dyz Date” 10% will be edded to the bafance dus. Payments received after the 15t of

UL e o

wte .

.mm_‘winum'nmmmﬁ&mdssrﬁé&&mw&mem.




Howie Construction LLC Pump Sales and Service

15280 Lower Spring Creek Road _ . Excavation, Well Drilling
Hermosa, SD 57744 . Well Video Camera, Well Restoration
-(605) 341-4988 Well Cleaning & Disinfection
Stratmeyer Subdivision Homeowners A Iw_"ice# 1337
23734 Pine Haven Dr, . - ) BillingDate  8/25/2008
Rapid City, SD 57702 Due Date 9/8/2008
Job: Earl Court well
= DESCRIPTION _ Qty | RATE | AMounT

Complaint, no water. Travel and check system. | chmed the pump 2 75.00 150.00
wires and found no short or grounding down hole, checked incoming

-—..yoltage and line resistance.and everything was inthe nomalrange. =~

The motor saver light was blinking indicating it had reset and was in
the timer count down mode (waiting to restart). | used the Motor
Saver informer to read the last fault and it showed "dry well". |
manually restarted the pump and it ran for about 10 seconds before
the Motor Saver kicked out. The "informer” showed another “dry
‘well” fault. | discussed the findings wilt Lon and he wanted to try
‘reprogram the Motor Saver. | reprogrammed the Motor Saver and
the pump wouldn't kick out even though it wasn't pumping water. We
had just programmed it to run on a dry well. 1 left the programing .
instructions with Lon and he said he would program the Motor Saver
in about two hours. He called me and told me everything went well
and the pump ran for about 15 minutes before kicking the Motor
Saver off. 1 man, service truck & derick 8-23-08 Saturday 10:00AM

~12:00PM :
. Excise Tax 2.041% 3.06
D ropoy & M
P . Total If Paid By "Due Date” (Cash Price) $153.06
Lo 0t e - Totil Dae I Puid After "Due Date™ 168.37

" In dn'attempt to keep costs downive pass o the cask discoimt given fa us by our suppliers, therefore payment is due upon
- reciept. If payment is not recieved by *Due Date® 10% will be added@o the batance due, Payments received after the 1st of
fhenmfhwillbedmwdz%pa-nwmhfmmmedmdsaﬁoecr$35mmidtwisgmﬂen
If you bave any questions or problems please call us!




Howie Construction LLC . Pump Sales and Service

15280 Lower Spring Creek Road Well Cleaning & Disinfection
Hermosa, SD 57744 Well Restoration, Well Video Camera
(605) 341-4988 Excavation
i 4
Stratmeyer Subdivision Homeowners ' II_N_OIW# 1547
23734 Pine Haven Dr. | BillngDate  7/2/12
Rapid City, SD 57702 Due Date 1720112
Job: Earl Court well
: DESCRIPTION Qty | RATE | AMOUNT
Comptaint no water. Trave!l and check system, The Informer for the Motor Saver showed 1 97.50 97.50
only 1 fault and that was an over current. The motor would run for a few seconds before
it would shut the pump down. We decided to let the well set a couple of hours and see if
' ‘“Wmmmmmu ; D T

Travelandpuﬂpmnp.tookpmnphadctoslmpandmdmtwtbenmmepump 45 9750 438.75
(10GS10) tested great, spin out was 160. Travel to job and set pump and programmed .
motor saver and afl appears well. 2 men, service truck & demick 8:30-1-00 :
Heat shrink kit 1 5.75 575
4" Stainfess steel hose clamp 1 375 - 3.75
2" pipe wrap tape 05 1152 576
314" 3-M electrical tape ™ 01 7424 0.74
Red wire nut . . 1 0.18 0.16
Chiorinate well — o . 025 4.896 1.22
Excise Tax 2.041% 11.30

Ifyen Gave amy qiesst: as orproblems  Total If Paid By "Due Date™ (Cash Price) . $564.93

plezses 15 Total Due If Paid After "Due Date™ : 621.41

Inge ofem: tokesy. <dse e ke AR mmmmbyowwpplkrs,mmW is due upon
recyy; . If payment is noy vecier dby By . Lt If .-?\‘Qbeaddedfofhebn!nrmdue. Payments received after the st of
the month will be churged 2% - cpaty vithe date of service or $35.00 which ever is

Website www_ howieconstruction.com




Pine Haven Subdivision Water Analyses

Nitrate Levels (ppm)
Date Offsetting Shared Well Other Shared Well
Aug 2012-2017 6.29 5.35
8/30/2018 7.83 5.98
3/20/2019 6.41 6.73*
6/27/2019 8.94* 6.37
10/24/2019 | 6.74 -~

Note: In the last 2 years the nitrate level in the offsetting shared well is
approximately 40% higher during the peak tourist season.

* Denotes highest nitrate level ever tested in the well.




ﬁ'_ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

December 31, 2019 denr.sd.gov
g Eages, ERear PLaces
NOTICE OF HEARING
TO: Juston Eisenbraun ' Lon Buehner
R &JILLC 23734 Pine Haven Dr
PO Box 245 Rapid City SD 57702

Wall SD 57790

William C Hearne
23762 Pine Haven Dr
Rapid City SD 57702

FROM: Jeanne Goodman, Chief En
Water Rights Program

SUBJECT; Notice of Hearing on Water I;ennit Application No. 2805-2, R & J LL.C

Two petitions were filed in the matter of Water Permit Application No. 2805-2 in response to the
Notice of Application published in the Rapid City Journal. This notice schedules a hearing on
Application No. 2805-2 before the South Dakota Water Management Board.

Water Permit Application No. 2805-2 proposes to appropriate 4 acre-feet of water annually at a
maximum pump rate of 0.044 cubic feet of water per second from two wells to be completed into the
Crystatline Rock Aquifer (150 - 600 feet deep) located in the NW 1/4 SW 1/4 (Lot A, Borglum
Subdivision) Section 13-T18-R6E for commercial use. This site is located on the north side of Hwy 16
near Rockerville SD.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 2805-2
with qualifications because 1) unappropriated water is available, 2) existing rights will not be
unlawfully impaired, 3) it is a beneficial use of water, and 4) it is in the public interest.

The Water Management Board will consider Application No. 2805-2 at 2:00 PM on Wednesday,
February 26, 2020, in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol Avenue,
Pierre SD. The agenda time is an estimate and may be delayed due to prior items on the agenda. The
hearing may continue on the morning of Thursday, February 27, 2020, if needed to complete
testimony. Parties should plan accordingly. Notice will be provided to parties if there is a change in
the time or date of the hearing.

The Chief Engineer's recommendation is not final or binding upon the Board. The Board is authorized
to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny the application after it reaches a
conclusion based on the facts presented at the public hearing.

The February 26, 2020, hearing date will be automatically delayed for at least 20 days upon written
request to the Chief Engineer from the applicant or any person who has filed a petition to oppose or



support the application. The request for an automatic delay must be filed by February 14, 2020. If an
automatic delay is requested, the hearing will be rescheduled for a future Board meeting and personal
notice will be provided to all petitioners regarding the time, date and location,

The hearing is an adversary proceeding and any party has the right to be present at the hearing and is
required to be represented by a lawyer. As a limited liability corporation, the application is required to
be represented by legal counsel in this administrative proceeding. These and other due process rights
will be forfeited if they are not exercised at the hearing. Decisions of the Board may be appealed to the
Circuit Court and State Supreme Court as provided by law.

Contact Eric Gronlund at the above Chief Engineer’s address to request the staff report,
recommendation, application or any other information. Notice is given to individuals with disabilities
that this hearing is being held in a physically accessible place. Please notify the Department of
Environment and Natural Resources at least 48 hours before the hearing if you have a disability for
which special arrangements must be made at the hearing. The telephone number for making
arrangements is (605) 773-3352.

Enclosed is a copy of the report, recommendation, affidavit of publication and the petitions filed in the
matter of Water Permit Application No. 2805-2. State law directs the Chief Engineer to provide Water
Management Board members with a copy of all pleadings including petitions for each proceeding. The
information being provided to you is also being sent to the Board members in advance of the hearing.
In addition, enclosed are two documents intended to acquaint parties with the hearing process entitled
“Procedure for Hearings before the Water Management Board” and “Summary of South Dakota Water
Laws and Rules.” You are encouraged to review these documents prior to the hearing.

Under SDCL 1-26-17(7) notices must state that “if the amount in controversy exceeds $2,500.00 orifa
property right may be terminated, any party to the contested case may require the agency to use the Office
of Hearing Examiners by giving notice of the request to the agency no later than ten days after service of a
notice of hearing issued pursuant to SDCI. 1-26-17.” This is a Notice of Hearing, service is being
provided by direct mail to you, and the applicable date to give notice to the Chief Engineer is January 10,
2020. However, since this particular matter is a water permit application and not a monetary controversy
in excess of $2,500.00 or termination of a property right, the Chief Engineer disputes the applicability of
this provision and maintains that the hearing must be conducted by the Board.

As applicable, the following provides the legal authority and jurisdiction under which the hearing will
be held and the particular statutes and rules pertaining to this application: SDCL 1-26-16 thru 1-26-28;
SDCL 46-1-1 thru 46-1-9, 46-1-13 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-2A-1 thru 46-
2A-12, 46-2A-14, 46-2A-15, 46-2A-20, 46-2A-21, 46-2A-23; 46-5-1.1, 46-5-2 thru 46-5-26, 46-5-30.2
thru 46-5-30.4, 46-5-31 46-5-32 thru 46-5-34.1, 46-5-38 thru 46-5-39, 46-5-46, 46-5-47, 46-5-49; 46-
6-1 thru 46-6-3.1, 46-6-6.1, 46-6-10, 46-6-13, 46-6-14, 46-6-21, 46-6-26; Board Rules ARSD
74:02:01:01 thru 74:02:01:24.02 and ARSD Chapter 74.02:04.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at

(605) 773-3352 or eric.gronlund(@state.sd.us.

enclosures

c Ann Mines Bailey, Assistant Attorney General



CERTIFICATION

I hereby certify that on December 31, 2019, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice of Hearing dated
December 31, 2019, regarding notice of hearing for Water Right Permit Application No. 8409-3, as
addressed below:

Juston Eisenbraun Lon Buehner
R&JLLC 23734 Pine Haven Dr
PO Box 245 Rapid City SD 57702

Wall SD 57790

William C Hearne
23762 Pine Haven Dr
Rapid City SD 57702

Sent Inter-office to:
Ann Mines Bailey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

S Lo/

Eric Gronlund
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

s
Sworn to, before me, this 3/ day of December, 2019.

Meen Fntaake

Karen Schlaak
Notary Public
My Commission expires April 1, 2025

> KAREN SCHLAAK Xy
& NOTARY PUBLIC  {
%) State of South Dakota ™
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
http://denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 2805-2,R & JLLC

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
- Water Rights Program, Department of Environment and Natural Resources - concerning
Water Permit Application No. 2805-2, R & J LLC, c/o Juston Eisenbraun, PO Box 245,
Wall SD 57790.

The Chief Engineer is recommending APPROVAL of Application No. 2805-2 because 1)
there is reasonable probability that there is unappropriated water available for the
applicant’s proposed use, 2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a beneficial use and 4} it is in the
public interest with the following qualifications:

1. The wells approved under this Permit will be located near domestic wells and
other wells which may obtain water from the same aquifer. The well owner under
this Permit shall -control his withdrawals so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior water
rights. -

2. The wells authorized by Permit No. 2805-2 shall be constructed by a licensed well
driller and construction of the well and instaliation of the pump shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the
well casing pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. The permit holder shall report to the Chief Engineer annually the amount of water
withdrawn from the Crystalline Rock aquifer.

4. Water Permit No. 2805-2 authorizes a total annual diversion of 4.0 acre foot of
water.

See report on application for additional information.

oodman, Chief Engineer
er 20, 2019
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REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NO. 2805-2
R&J,LLC
C/O JUSTON EISENBRAUN
NOVEMBER 20, 2019

Water Permit Application No. 2805-2 proposes to appropriate 4 acre-feet of water annually (ac-
ft/yr) at a maximum instantaneous diversion rate of 0.044 cubic feet of water per second (cfs) (20
gallons per minute) from two proposed wells (150 to 600 feet deep) to be completed into the
Crystalline Rock aquifer for commercial use. The wells are to be in the NW Y4 SW Y (Lot A,
Borglum Subdivision) Sec. 13-T18-R6E in Pennington County. This site is located on the north
side of Highway 16 near Rockerville, SD.

AQUIFER: Crystalline Rock (CRSL)

The crystalline rock in the area of this application consists of Metagraywacke (Lester and Rahn,
2001; Redden et al, 2016), which is a siliceous mica schist with impure quartzite (Martin et al,
2004). The crystalline rock is generally exposed at land surface except where covered by localized
gravel deposits and alluvium along stream beds (Lester and Rahn, 2001; Redden et al, 2016). The
Crystalline Rock aquifer consists of numerous, localized aquifers in the Precambrian aged core of
the Black Hills where extensive fractures and weathering zones allow for the transmission of water
(Driscoll and Carter, 2001). The crystalline rocks that comprise the aquifer have very low primary
porosity so water movement in the aquifer is along fractures, joints, and faults, which are called
secondary porosity (Rahn, 1979). The distribution of secondary porosity features is uneven and
unpredictable. Therefore, local aquifer characteristics are site specific and highly variable. Based
on an estimated exposed area of 574,000 acres, water bearing material to a depth of 500 feet, and
an effective porosity of one percent, Rahn (1979) estimated the amount of recoverable water in
storage in the Crystalline Rock aquifer in western South Dakota to be 2,900,000 acre-feet.

Due to the unpredictable nature of secondary porosity and the very low primary porosity of
crystalline rock, it is very difficult to determine if the aquifer is under confined or unconfined
conditions. Depending on exactly what depth the secondary porosity was encountered in the well
bore and the water level in the well compared to the secondary porosity features, the well may
change from acting as a confined well to an unconfined well at various water levels that are not
comparable to adjacent wells completed into the same aquifer.

Well completion reports on file with the DENR-Water Rights Program for wells completed into
the Crystalline Rock aquifer within approximately 2 mile of the well locations proposed by this
application have depths ranging from 24 to 525 feet with almost all greater than 100 feet deep
(Water Rights, 2019¢ and 2019d). The reported static water levels ranged from 13 to 85 feet below
land surface with most of the wells in the 40 to 70 feet below ground surface range (Water Rights,
2019c and 2019d). The closest wells on file with the Water Rights Program range from 100 to 200
fect deep with static water levels ranging from 30 to 80 feet below ground surface at the time of
completion (Water Rights, 2019d).



Figure 1 is a map of the area near the well locations proposed by this application including
Crystalline Rock aquifer Water Rights and a pending application (Water Rights, 2019c¢), and fault
locations (Redden and DeWitt, 2008). There are several faults (see Figure 1) and other significant
geological structures (e.g. synclines and overturned syncline) in the area of this application
(Redden and DeWitt, 2008). It is likely the localized portion of the Crystalline Rock aquifer this
application proposes to use is limited by these mapped faults, and the actual areal extent of the
aquifer may be even smaller. However, there is not sufficient data available to attempt a full
delineation of the localized Crystalline Rock aquifer with any level of certainty.
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Figure 1-Map of area near Application No. 2805-2 with Crystalline Rock (CRSL) aquifer water
rights (Water Rights, 2019c) and fault locations (Redden and DeWitt, 2008)
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SOUTH DAKOTA CODIFIED LAW (SDCL) 46-2A-9

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is a
reasonable probability that there is unappropriated water available for this applicant’s proposed
use, that the proposed diversion can be developed without unlawful impairment of existing rights
and that the proposed use is a beneficial use and in the public interest. This report will address the
availability of unappropriated water and effects on existing rights from the aquifer that are
pertinent to this application.

WATER AVAILABILIITY

This application proposes to appropriate water from the Crystalline Rock aquifer. The probability
of unappropriated water available from the aquifer can be evaluated by considering SDCL 46-6-
3.1, which requires:

“No application to appropriate groundwater may be approved if, according to the

best information reasonably available, it is probable that the quantity of water
withdrawn annually from a groundwater source will exceed the quantity of the
average estimated annual recharge of water to the groundwater source. An
application may be approved, however, for withdrawals of groundwater from any
groundwater formation older than or stratigraphically lower than the greenhorn
formation in excess of the average estimated annual recharge for use by water
distribution systems.”

The Crystalline Rock aquifer is stratigraphically lower/older than the Greenhorn Formation.
However, the applicant is not a water distribution system as defined in SDCL 46-1-6(17).
Therefore, it is necessary to determine the relationship between estimated average annual recharge
and average annual withdrawals for the Crystalline Rock aquifer.

Hydrologic Budget

Recharge

The Crystalline Rock aquifers are recharged through the infiltration of precipitation and
streamflow losses (Driscoll and Carter, 2001). Driscoll and Carter (2001) estimated the recharge
to the entirety of the Crystalline Rock aquifers within the core of the Black Hills to be equal to
average withdrawals, 3,600 acre-feet per year (ac-ft/yr), during their period of study, 1950-1998.
Driscoll and Carter (2001) noted the actual recharge to the Crystalline Rock aquifers must be much
larger than estimated to account for discharge to streams. Additionally, Driscoll and Carter (2001)
stated, in regard to the Crystalline Rock aquifers, “Recharge conditions are highly transient and
have large spatial variability; thus, quantification is not attempted.”. While looking at faults and
other significant geological features may allow for some limiting of areal extent, there is not
sufficient data available to attempt a delineation of the localized Crystalline Rock aquifer with any
level of certainty. Therefore, there is no average annual recharge estimate available for the
localized Crystalline Rock aquifer the applicant proposes to use.

Discharge

Discharge from the Crystalline Rock aquifer is through pumping of wells (Water Rights, 2019¢c
and 2019d), seepage to streams (Driscoll and Carter, 2001), and evapotranspiration where the static
water level of the aquifer is near ground surface. The water rights and water permit application



shown in the “Area of Interest” in Figure 1 are listed below in Table 1. The estimated average
annual use was determined using the following assumptions: (1) Water Right No. 2572-2 is
required to report their pumping annually to the Chief Engineer so their average annual pumpage
over the reported history, 2007-2018, was used (Water Rights, 2019a), and (2) the rest of the
permits are only limited by diversion rate so it was assumed they would pump at their respective
permitted diversion rates for 60 percent of the time. This application, if approved, would authorize
the appropriation of 4 ac-ft/yr.

Table 1- Water rights and application shown in “Area of Interest™ in Figure 1 (Water Rights, 2019a

and 2019¢)
Permit Priority Estimated Use
No. Name Date Status Use CFS (ac-ft/yr)
ROCKERVILLE GOLD
479-2 TOWN INC 06/06/1953 LC CoMm 0.09 391
483-2 ROCKERV;I;;ETTRADING 05/01/1954 LC COM 0.13 56.5
485-2 ROCKERVILLE PARK 05/01/1958 LC COM 0.07 304
2211-2 PINE HA:ET\;ER”AGE 12/20/1991 LC COM 0.03 13.0
STORM MOUNTAIN
2222-2 CENTER 02/24/1992 LC REC/INS | 0.04 17.4
HILLSIDE COUNTRY
2224-2 COTTAGES 01/01/1898 LC COM 0.004 1.7
2345-2 ROCKERV'L;f\fCRES SUB- 08/28/1995 | LC CoOM | 0.024 10.4
SHERIDAN LAKE ' .
2572-2 HIGHLANDS HOA 11/23/2005 LC SHD 0.08 6
JEFFREY A OR KRISTI
2731-2 HOFEMAN 10/27/2014 LC DOM 0.1 43.4
SHERIDAN LAKE
2572A-2 HIGHLANDS HOA n/a APP SHD 0 0
Total 217.9
LC=Water Right, APP= Application, COM= Commercial, REC= Recreational, INS= institutional,
SHD= Suburban Housing Development, DOM= Domestic, *= Average use based on reported use 2007-2018

There are a number of well completion reports on file with the DENR-Water Rights Program for
domestic wells that appear to be completed into the Crystalline Rock aquifer within the “Area of
Interest” shown in Figure 1 (Water Rights, 2019d). It is likely there are other domestic wells
completed into the Crystalline Rock aquifer within that area that are not on file with the Water
Rights Program. In general, the volume of water pumped by domestic users is not significant when
compared to the appropriative use from an aquifer due to the limited diversion rate and needs of
domestic users.

Observation Well Data
Administrative Rule of South Dakota Section 74:02:05:07 requires that the Water Management
Board shall rely upon the record of observation well measurements in addition to other data to



determine that the quantity of water withdrawn annually from the aquifer does not exceed the
estimated average annual recharge of the aquifer.

The DENR-Water Rights Program maintains two observation wells that have historically been
considered completed into the Crystalline Rock aquifer in western South Dakota (Water Rights,
2019b). Observation well CU-86A is located approximately 17.5 miles southwest, and observation
well PE-95D is located approximately 3.1 miles north of the proposed well sites. While
observation well PE-95D is relatively close to this application, review of the construction of PE-
95D determined the observation well is open to both the Deadwood Formation and the crystalline
rock (Kilts, 2018). Both the Deadwood Formation and the crystalline rock can be aquifers at that
location (Water Rights, 2019b and 2019d; Williamson et al, 2000). An examination of the water
level data over the entire period of record of PE-95D determined the water levels appear to be
more similar to the Deadwood aquifer than to the Crystalline Rock aquifer (Kilts, 2018; Strobel et
al, 2000; Water Rights, 2019b and 2019d). Furthermore, the drilling records for PE-95D do not
note encountering any large secondary porosity features (fractures, significant changes in water
inflow or loss of water during drilling, etc.) in the crystalline rock portion of the borehole during
drilling. Therefore, it is uncertain how representative observation well PE-95D is of either the
Deadwood or Crystalline Rock aquifers. Therefore, only observation well CU-86A will be
considered in this report. Figure 2 shows the hydrograph for observation well CU-86A.
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Figure 2- Hydrograph of Crystalline Rock aquifer observation well CU-86A (Water Rights, 2019b)

The hydrograph for CU-86A shows the water levels respond well to climatic conditions. Rising
during wetter periods and declining during drier periods. The water levels have fluctuated 45 feet
over the period of record in response to climatic conditions. An examination of the hydrograph
shows that any effects caused by pumping on the water levels of CU-86A are masked by the
climatic conditions indicating the changes in water levels are dominated by natural conditions,
recharge to and natural discharge from the aquifer. Natural discharge from an aquifer can be
captured for pumping. While CU-86A is not that close to the area of the Crystalline Rock aquifer
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the applicant proposes to use, water level data does show the Crystalline Rock aquifer receives
recharge.

Furthermore, there are no indications there are portions of the Crystalline Rock aquifer where
average annual withdrawals are exceeding average annual discharge despite increased
development of the aquifer (Water Rights, 2019b; 2019d; 2019¢). The commentary from Driscoll
and Carter (2001) regarding how the recharge to the Crystalline Rock aquifer must be much greater
than the estimated 5 cfs (3,600 ac-ft/yr) to account for the groundwater discharge that contributes
base flow to many streams is well supported by the hydrograph for observation well CU-86A,
which shows the water level generally rising over its period of record. Figure 2 is the hydrograph
for observation well CU-86A.

When considering the commentary from Driscoll and Carter (2001) regarding recharge to the
Crystalline Rock aquifers, the hydrograph for CU-86A, the continued” development of the
Crystalline Rock aquifer, and the relatively small annual appropriation requested by this
application, there is a reasonable probability unappropriated water is available for this proposed
appropriation.

EFFECTS ON EXISTING WATER RIGHTS

Figure 3 is a view of the Crystalline Rock aquifer water rights within approximately 1 mile of the
proposed wells sites. The nearest well authorized by a water right to either of the well sites
proposed by this application is for Water Right No. 2211-2 approximately 0.17 miles (920 feet)
west-southwest of the proposed well sites (Water Rights, 2019¢). All the other wells authorized by
water rights are approximately 0.35 miles or further away from the well sites proposed by this
application (Water Rights, 2019¢). Considering the proximity of the other water rights in the area
to each other without any reports of well interference issues between these water rights and nearby
domestic users (Water Rights, 2019¢) and the limited diversion rate requested by this application,
there is a reasonable probability this application can be developed without unlawful impairments
to existing appropriative users of the Crystalline Rock aquifer.
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Figure 3- Map of area near Application No. 2805-2 with Crystalline Rock aquifer water rights
(Water Rights, 2019¢) and fault locations (Redden and DeWitt, 2008)

There are well completion reports on file with the DENR-Water Rights for domestic wells that are
mapped within 500 feet of the well sites proposed by this application (Water Rights, 2019d).
Unless more accurate information is provided, well completion reports submitted to the DENR-
Water Rights Program are mapped at the approximate center of the legal location provided on the
well completion report, and multiple wells are mapped at the same location if they share the same
legal location description (e.g. NW Y% NW Y Sec 2-T3S-R6E). Therefore, there is not a better
estimate of the exact distance to the nearest domestic wells on file with the Water Rights Program.
It is also likely there are other wells completed into the Crystalline Rock aquifer within
approximately 1 mile of the well sites proposed by this application that are not on file with the
DENR-Water Rights Program.

The Water Management Board has defined an adequate well in Administrative Rule of South
Dakota (ARSD) 74:02:4:20(6) as:

“a well constructed or rehabilitated to allow various withdrawal methods to be used,
to allow the inlet to the pump to be placed not less than 20 feet into the saturated
aquifer or formation material when the well is constructed, or to allow the pump to



be placed as near to the bottom of the aquifer as is practical if the aquifer thickness
is less than 20 feet”.

In the past the Water Management Board has recognized that to place water to maximum beneficial
use, a certain amount of drawdown may occur. To protect domestic users, the Water Management
Board defined an “adversely impacted domestic well” in ARSD 74:02:04:20(7) as:

“a well in which the pump intake was set at least 20 feet below the top of the aquifer
at the time of construction or, if the aquifer is less than 20 feet thick, is as near to
the bottom of the aquifer as is practical and the water level of the aquifer has
declined to a level that the pump will no longer deliver sufficient water for the well
owner’s needs”.

For most aquifers, the placement of the pump intake 20 feet below the top of the aquifer is
sufficient for domestic wells. However, for wells completed into the Crystalline Rock aquifer, 20
feet of saturated aquifer thickness may not be sufficient for a dependable water supply. This is due
to the low porosity of the crystalline rock and the unpredictable occurrence of secondary porosity.
Thus, wells that meet the definition of an adequate well and therefore should be easily protected
by the definition of an adversely impacted domestic well may not yield sufficient water for a well
owner’s needs while still being adequate under the rule.

The precise drawdown effects caused by pumping a well cannot be determined without conducting
an aquifer pumping test. Water levels in the Crystalline Rock aquifer are known to vary greater
than 40 feet as a result of climatic conditions as shown in Figure 2. There has only been one
reported instance of well interference in Pennington County for wells completed into the
Crystalline Rock aquifer. This involved Water Right No. 2572-2 during the permit’s initial
development. The water right was limited to a maximum diversion rate of 18 gallons per minute,
the limit for reasonable domestic use, by the Chief Engineer in October 2006. The permit holder
reported to the Water Rights Program that the issue was resolved sometime before January 2009,
and there have not been any other reports of well interference issues since then (Water Rights,
2019¢).

The local development of both domestic and appropriative wells completed into the Crystalline
Rock aquifer without a significant history of well interference issues, the limited diversion rate
and appropriation volume proposed by this application, the large natural fluctuation of water levels
in the aquifer, and the protection afforded to adequate domestic wells by South Dakota Water Law
means there is a reasonable probability this proposed diversion can be developed without
unlawfully impairing existing users with adequate wells. If this application is approved, a
qualification requiring the applicant to control their withdrawals so there is not a reduction of
needed water supplies in adequate domestic wells or in adequate wells that have prior water rights
should be included.

CONCLUSIONS:
1. Water Permit Application No. 2805-2 proposes to appropriate 4 ac-ft/yr at a maximum
instantaneous diversion rate of 0.044 cfs (20 gpm) from 2 wells to be completed into the
Crystalline Rock aquifer for commercial use in Pennington County near Rockerville, SD.



2. There is a reasonable probability unappropriated water is available for this proposed
appropriation. '

3. There is a reasonable probability this proposed diversion can be made without unlawfully
impairing existing users.

Adam Mathiowetz, PE
SD DENR-Water Rights Program
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RECEIVED
William C. Hearne

DEC { § 201¢ 23762 Pine Haven Dr.
| Rapid City, SD 57702

WATEE JuaHTs Home: (605) 787-4156
Cell: (605) 645-1756

Fax: (605) 342-8215

E mail: wchearne@gmail.com

Thursday, December 12, 2018

Opposition to Water Permit Application No. 2805-2

| believe our home domestic well will be the closest to the well proposed by the
applicant. | do not believe there is sufficient water to grant this appllcatlon and approval

will have a detrimental effect on neighboring domestic wells.

When we purchased our horne eight years ago, we got 5-6 gallons per minute from our
well. Production has consistently dropped each year. A recent test produced the lowest
amount ever at 3 gallons per minute. This is particularly concerning since we had the

highest rainfall ever recorded for 2019.

Our home is a 4 bedroom 3‘.5A bath honﬁe witH ju‘s"t' r'ny-Wif’é and I'iiving”ih it. If we draw
the maximum flow rate for more thdn about 10 minutes, the well wili run out of water and

we must wait for it to recharge to agam get water

In anticipation of declining water volumes, this month we installed a 2500 gallon cistern
at a cost of $19,479.

Drilling deeper wells does not seem to be a solution. There have been several wells
nearby dug many hundreds of feet deeper than my well, but water production did not

increase in a significant manner.

The applicant is requesting more water than all of the domestic production wells in the
immediate area produce in total. | believe this amount of draw, in such close proximity,

will reduce our well flows to untenabie levels.

The geology of our neighborhood is very unfavorable to both water production and
septic processing. The underlying rock is generally 1-5 feet below the surface and is

Water Rights Petition Contest.Doc  December 12, 2019



schist. There are no voids, caves or holes in schist to hold water. Basically, we get our
water from very fine cracks in the rock as it flows by. This is in marked contrast to wells
that are nearby, but on the other side of the geological non-conformity, and are in

sandstone and/or limestone. Weill production from wells in non-schist formations should

not be used as comparisons as the resuits produce dramatic differences.

Several neighbors have had to haul water in recent years when wells went temporarily
dry. The increased water withdrawal the applicant is requesting will cause permanent
harm to our ability to enjoy our home. There is not sufficient water for his use and the

application should be denied.
Sincerely,

ihmn @ dlcerrg

William C Hearne

Water Rights Petition Contest.Doc December 12, 2019



RECEIVED

December 7, 2019 DEC 1 { 2018
WATER RIGHTS
PROGRAM
Jeanne Goodman R&J LLC
Chief Engineer, Water Rights Program ¢/o Justin Eisenbraun
523 E. Capitol ' PO Box 255
Pierre, SD 57501 Wall, SD 57790

RE: Water Permit Application No. 2805-2

The purpose of this letter is to file a written petition opposing the water rights permit applied for by
Justin Eisenbraun. 1am a home owner receiving water from a domestic well drilled on a lot adjacent to
the lot Mr. Eisenbraun plans to develop. | have lived in this area for 16 years and have been actively
involved in ensuring our domestic water wells in our area meet our needs. | believe the
recommendation will aversely impact the ability of our domestic wells to meet our water needs.

Although there are certain conclusions and statements made in the report to the Chief Engineer that |
agree with, there are several areas in the report that | find misleading. There are assumptions made
that result in large analytical errors and there are certain conclusions | disagree with. Below | will
discuss some specific examples of concerns | have. Please keep in mind { only have had a few days to
look into this before needing to file this petition. Also, | have domestic well performance information
that DENR does not have and it’s likely DENR has information that | do not have.

To identify and analyze an area as large as Figure 1 is not consistent with areas studied in staff reports of
several of the water rights applications listed on Table 1. Other staff reports addressed smaller areas of
potential infiuence. By including water rights permit volumes over such a large area, it gives the false
impression that the domestic water volumes are likely to be insignificant in the analysis. Also, the staff
reports of other applications listed on Table 1 simply state that there are no pertinent observation wells
in the area. To use an observation well 17 miles away from this area while also stating local aquifer
characteristics are sight specific and highly variable and the actual extent of this aquifer may be small
due to localized faulting can also be misleading. Others recognized an observation well that far away did
not warrant consideration. | also will point out on page 6 of the report, the average annual withdrawats
are always going to be equal to the average annual discharge. | don’t think that sentence is what they
meant to state but it’s what was stated. Also, when you look at the observation well graph, any year in
which the water level dropped from the previous year is an indication that the annual withdrawal for
that year exceeded the annual recharge.

I have a lot of concerns regarding Table 1. Because of their distance from the proposed application area,
t would have excluded the Sheridan Lake Highlands HOA and the Hillside Country Cottages. One could
argue the Storm Mountain Center should also have been excluded like | believe it was in the Rockerville
Acres Subdivision analysis. | also question why the Rockerville Acres Subdivision water permit
application was even filed. As discussed in their application, the water from the well serves the needs of



19 homes in the Golden Hills subdivision. | would have thought that this use would have been domestic
versus commercial and no water permit would have been needed. | also would exclude from the
analysis the Hoffman water rights permit. The location of that welt is extremely ciose to the geologic
unconformity created by the large fault near Stratobowl. | believe we could agree that because of the
proximity to this fault, the degree of fracturing in the area is great and is anomalous to the area. Also,
this well is in proximity of the Madison formation outcrop. The 100 GPM flow rate of this well is an
order of magnitude higher than the average of other wells in the area. Also note that the use listed for
that well is domestic versus commercial.

The remaining four water permits on Table 1 (the first four listed) all are close to the applicant’s
proposal and are relatively close to our domestic wells. A large mistake in the report is the assumption
used to determine estimated annual use of these existing water rights permits since annual volumes are
not reported. A quick review of each of these permits will explain why.

Permit 479-2: In reviewing the archived permit information, {’m not sure that the approved diversion
rate is 0.09 cfs. This permit originally consisted of 2 wells with 0.13 cfs requested for each well. 1958
documentation and the latest water systems examination {1971) both mention an approved diversion
rate of 0.26 c¢fs. The 1971 report states that the well was capable of delivering 0.09 cfs. It may ba
important to the applicant to know what the correct permitted diversion rate is for this permit. The
permit documentation stated the “water is used in commercial purposes in operation of Rockerville
Ghost Town”. It was to be used in the café, dwelling, toilets, and laundry in 3 buildings.

Permit 483-2: This water right permit was to be used for commercial purposes in Lot A. Documentation
shows the use was for the Rockerville Trail Motel and household purposes. This water system was also
examined in 1971 and the water was being properly used. In 1990, a claim inspection said the water
was used for a motel and restaurant. In 1991 this permit was transferred to the Rockerville Trading
Post.

Permit 485-2: This water rights permit was “for commercial purposes in operation of a tourist attraction
at Rockerville Park (5 service connections)”. Also included in the permit was water for a private fish
hatchery. It's interesting to note that the fish hatchery could only receive water when the spring fed
stream going through Rockerville was flowing water. That same stream is present today (60 years later)}
and continues to flow water. The commercial fish pond was abandoned after 3 months of operation and
the system examination in 1971 stated the water was heing used as indicated in the permit.

Permit 2211-2: This water rights permit was for the Gold Nugget Motel and one home. In 2006, the
permit was transferred to Pine Haven Heritage Home. This permit diversion rate equated to 12 GPM.

The first three of the above water rights permits total 210 acre-ft of allowable annual diversion volume.
The estimated annual water use in the study for these three is 126 acre-ft. The probiem is that all that
remains in Rockerville is the Gaslight Restaurant and the Rockervilie Main Street portion of the
Rockerville Motel and Cabins. Rockerviile Park doesn’t exist and the Rockerville Ghost Town closed and
was sold at a bankruptcy auction decades ago. The Rockerville Trading Post is gone. There is absolutely
no way the Gaslight and the Main Street Rockerville Motel can be using anything near that volume.

The Pine Haven Heritage Home doesn't exist anymore. It closed for several years, was remodeled and
recpened as the Pine Haven portion of Rockerville Motel and Cabins {same owner as the Rockerville



Main Street portion). When you add the permitted annual diversion rate of the old Pine Haven Hertage
Home to the other three permitted volumes you get a maximum allowable diversion rate of 231.7 ac-ft
per year. The report estimates the total annual use of these permits {Gaslight and the two portions of
Rockerville Motel and Cabins) to be 139 ac-ft per year. THE ESTIMATED USE VOLUME STATED IN THE
REPORT FOR THE 3 ROCKERVILLE AND PINE HAVEN HERITAGE HOME WATER RIGHTS PERMITS IS OVER
16 TIMES THE DENR APPROVED SEPTIC VOLUMES FOR THESE FACILITIES!

What also concerns me is what’s NOT listed on Tabie 1. You do not see the Gaslight Restaurant.
Attached is a letter from DENR pursuing what’s going on with Gaslight water use and the possible need
for a water permit back in 2000. There’s nothing in the file after that date. You do not see the Main
Street portion of the Rockerville Motel and Cabins on Table 1. You do not see the Pine Haven portion of
the Rockerville Motel and Cabins (formerly the Pine Haven Heritage Home) on Table 1. The motel has
had two different owners. Apparently, none of the current or immediately prior owners have or had a
water rights permit.

So what is the likely annuat water use of the Gaslight Restaurant and Rockervitle Motel and Cabins? If i
assume the Gaslight is at maximum capacity and the Rockerville Motel and Cabins is at 100% capacity
for the 6 months of the year it is open. { calculate the annual usage (based on required septic design
volumes per state law) to be approximately 12 ac-ft. That's less than 10% of the estimated use in the
report. The 12 ac-ft usage is even too high because not every seat at the Gaslight is going to be
occupied all of the time. Also, it’s not realistic to assume during a time of no vacancy at the motel every
room is occupied by the maximum number that room can hald.

Why is the above important? | think it's important for the applicant and DENR to understand the
magnitude of the permitted but unused existing water permit volumes. These currently unused
volumes will have a much higher water priority use than his permit. It's extremely important that
everyone understand that our domestic well performance is being influenced by minimal water permit
volumes compared to their maximum allowable diversion rates. Even with the relatively small offsetting
water permit usage, our community over 15 years ago had homeowners install cisterns with 1 GPM flow
restrictors. The domestic wells on lots offsetting the applicant (including the well 1 gbtain water from)
have not always met our needs requiring water to be hauled in. | will furnish more information
regarding this at the hearing. it's important for everyone to understand that the “limited diversion rate
requested by this application” looks limited when you estimate the nearby water rights permit holders
to be using 139 ac-ft but doesn’t look very limited if they are using less than 12 ac-ft. Keep in mind, if
there’s 50% occupancy at the restaurant and motels, then the 4 ac-ft “limited diversion rate requested
by the applicant” is equivalent to 2/3 of the use from the water rights permit holders.

Another important factor, and an area of the report | strongly disagree with, is the statement that the
volume of water pumped by domestic users is not significant and can essentially be brushed away and
ignored in the report. In reviewing the historical water rights permit application information, it appears
as though people would drill 2 well and if it made X GPD they would apply for a water rights permit for X
GPD. When you look at the water rights permits in close proximity of the subject application, the [ast
time a permit was granted was mid 1990’s. | took the 4-section area surrounding the subject application
area and went into the state database to see how many domestic water wells have been drilled in the
area since 1995. Qver two dozen domestic wells have been drilled during that timeframe. | then added
- what the reported flow rates were of those wells as reported on the completion reports. Those wells



had an aggregate flow rate total of approximatety 250 GPM. That flow rate equates a little over 400 ac-
ft of water per year. Unfortunately for us domestic water well users, the well production rates listed on.
a completion report are not necessarily indicative of long-term rates. However, what that figure clearly
shows me is that in our potentially localized aquifer area, when you try to understand aquifer
withdrawal rates, etc., you cannot ignore the domestic well impact. That potential impact is not
insignificant when you’re looking at allocating additional water rights volumes.

When you 1) look at the efforts | and other peopte in our community have taken to meet our water
needs, 2) see the magnitude of unused approved water rights volumes in the area 3) understand our
domestic well performance and 4) see a tot offsetting developed lots that are limiting their water use to
1 GPM requesting a water rights permit voilume of 20 GPM perhaps you can understand why | file this
petition in opposition of the subject application.

Sincerely,

Lon Buehner

23734 Pine Haven Dr
Rapid City, SD 57702 .
{605) 343-0869
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DEPARTMENT of ENVIRONWENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EASTCAMITOL
PIERRE, SOUTH DAKOTA 57501-3184

February 9, 2000 www.state.sd.usidenr

13490 Main Street
Rockerville SD 57702

Dear Mr. Parker:

I am writing as a follow-up to our telephone conversation regarding the weft used for the water supply at the
Gas Light. Currently, Water Right No. 479-2 in the name of Rockerville Gold Town authorizes a
appropriation of 0.09 cfs (40 gallons per minute) from two wells. It was your belief that one of these two
wells is the well used to supply the Gas Light.

Water Right iNo. 479-2 appropriates water from two wells dating buck to 1953 and 1948. . Both wells are
located in the SWY% SWY Section 13, T1S, R6E. The actual water right (copy enclosed) more specifically
defines the distance and direction of each well from the SW comner of Section 13. I have also enclosed a
map that shows the approximate location of each or the wells. This mag is not precise but should show the
well locstions in relation to each other. 1 know you said the other well was op, the otlies side of the road.

You indicated a desire to transfer the po;tion of Water Right No. 479-2 for ilre well on your praperty to your
corporate name. | am enclosing notice of a transfer of ownership form for you to complete. Issues ihat need
to also be addressed prior to completing the notice of transfer of ownership are:

. Is one of the wells listed on the water right a well us.en at the Gas Light Restaurant? If not, a new water
right permii will need to b obtained for the commercial use of water.

2. What hroportionnte sha:;uf Water Righ: No. 479-2 is to be transferred to you? The current water right
is for 40 gpm. The diversion rate from each well is information that will be helpful in determining how
the water right is split between the two separate owners.

3. Who is the cwner of the other well?” This information will be necessary to issue the other portion of the
water right (well cwned by other party) into their name.

Please look over th.: enclosed information and fee] free to contzet me if you have any question on how to
complete the transfer of ownership form.

Sincerely,

. 4
(,(féca AL é'fwa/
Eric Gronlund

Water Rights Program
605 773-3352

www.eric.gronlund@state.sd. s

enclosures
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KOTICE OF APPUCATT%N NO.

Affidavit of Publication
STATE OF SOUTH DAKOTA
County of Pennington SS:

Sheri Sponder being first duly sworn, upon his/fer oath says: That
fke/she is now and was at all time hereinafter mentioned, an
employee of the RAPID CITY JOURNAL, a corporation of Rapid
City, South Dakota, the owner and publisher of the RAPID CITY
JOURNAL, a legal and daify newspaper printed and published in
Repid City, in said County of Pennington, and has full and
personal Rnowledge of afl the facts ferein stated as follows: that
said newspaper is and at all of the times herein mentioned fias been

 a legal and daily newspaper with a bonafide paid circulation of at

least Two Hundred copies daify, and has been printed and published
in the English language, at and within an office maintained 6y the

~owner and publisher thereof, at Rapid City, in said Pennington

County, and has been admitted to the United States mail under the
second class mailing privilege for at least one year prior to the
publication ferein mentioned; that the advertisement, a printed
copy of which, taken from said Rapid City Joumal the paper in

. which the same was published, is attached to this sheet and made a

part of this affidavit, was published in said paper once each

el =Y _ for one successtye
Ci_g? , the first publication there of being on the
m day of Dec2019 _that the fees charged for
the publication there of are N dollars
and Ho cents.
Shons Agmm
Subscribed and swom to before me this A
day of __Decermber , 2019
. W

s A ~
Notary public
Oecember 5 2025
My commission expires




DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
Summary of South Dakota JOE FOSS BUILDING
Water Laws and Rules 523 ;&%?ﬁgnm
s Prepared by Water Rights Program PIERRE SOUTH DAKOTA 57501-3182
Grer Faces. GReATPLACES. May 2013 nitpiliden.sdgower

The following is a summary of South Dakota water laws and rules. This summary is provided as a service of the
Water Rights Program, Department of Environment and Natural Resources for the purpose of introducing the public
to the water rights laws of South Dakota. The actual text of the laws and rules may be viewed at
http://denr.sd.gov/des/wr/laws.aspx.

PLEASE NOTE: This summary is not a substitute for the South Dakota Codified Laws or Administrative
Rules of South Dakota and is not intended to serve as legal advice. In the event there is a difference in
interpretation between this document and South Dakota Codified Law and/or Administrative Rule, the law
and/or rule controls.

ADMINISTRATIVE OVERVIEW

1) Water in South Dakota is owned by the people of the state and not by private individuals. The right 1o use
water may be obtained under State Law.

Reference: SDCL 46-1-1, 46-1-3, and 46-5-5.

2) South Dakota water rights are administered by a system commonly called the “Doctrine of Prior
Appropriation.” This means the first in time (senior priority) is the first in right, except for individual domestic
use. Priority is established based on the date of filing the application. Uses of water developed prior to or
under development as of March 2, 1955 (surface water) or February 28, 1955 (ground water) may qualify for a
vested water right depending on the type of use involved.

Reference: SDCL 46-1-9, 46-2A-9, 46-2A-12, 46-4-1, 46-4-2, 46-5-4, 46-5-7, 46-5-8, 46-5-34, 46-5-34.1,
and 46-6-3.

3) Domestic use of water takes precedence over appropriative rights.
Reference: SDCL 46-1-5, 46-1-6(7), and 46-1-6(14).
4) The seven member Water Management Board regulates water use, approves and denies permits, validates

vested rights, cancels water right permits or rights, establishes ordinary high and low water marks for lakes as
well as setting lake outlet elevations.

Reference: SDCL 1-40-15, 43-17-21, 43-17-23 thru 43-17-25, 43-17-28, 46-2-9, 46-2-11, 46-2A-7, 46-2A-8,
46-2A-16, 46-4-2, and 46-5-8.1.
DOMESTIC WATER USE - no permit needed
1) The following domestic uses do not require a water right permit:

a. Domestic use of water from other than a common water distribution system that does not exceed 25,920
gallons per day (which is 18 gpm pumped 24 hours per day) or a peak diversion rate of 25 gallons per
minute (gpm) for:



b.

1. Individual farm or ranch use including livestock water;

2. Individual household use for drinking, washing, sanitary, culinary, and other ordinary household
purposes; and

3. Irrigation of a noncommercial family garden, trees, lawn, shrubbery, or orchard that is no larger in area
than one acre. Lawn, tree, and garden watering within a city, town, or from other common water
distribution systems is covered by the system water right.

Note: Drip irrigation systems for noncommercial purposes and not exceeding 18 gpm do not
need to be permitted even if the irrigated area exceeds one acre.

Water use from other than a common water distribution system that does not exceed 18 gallons per minute
{gpm) for:

1. Schools, parks and other public recreation areas;

2. Geothermal heating or cooling of a single household. Most heat pump installations for household
heating and cooling should not require more than 5 to 10 gpm; and

3. Noncommercial on-farm alcoho! production.

Reference: SDCL 46-1-6(7), 46-5-50 thru 46-5-52. Water Management Board Rules 74:02:01:01 and

74:02:01:03.

WATER RIGHT PERMITTING

1) Except for the previously described domestic water uses and water distribution systems (e.g. towns, rural water
systems, subdivisions, and mobile home parks) that do not pump more than 18 gpm, all uses of water require a
water right permit pursuant to procedures in SDCL Chapter 46-2A. Water uses supplied from a water
distribution system do not need a separate permit. Examples of uses which require a permit are:

a.

e oo

Cities, towns, rural water systems, mobile home parks, subdivisions, and other common water distribution
systems that pump more than 18 gpm. Those systems not pumping more than 18 gpm that may expand
and increase pumping above 18 gpm, should obtain a water right permit to establish a priority date.

Note:  Certain water distribution systems that do not pump more than 18 gpm may still be subject to
compliance with Safe Drinking Water Standards. SDCL Chapter 34A-3A. Water Management
Board Rules Chapter 74:04:05.

Domestic use for farm, ranch, household, and livestock use from other than a common water distribution
system in excess of either 25,920 gallons per day (18 gpm continuously for a day) or 25 gpm (peak rate).

Any well that is allowed to flow more than 18 gpm.

Any dam or dugout on a dry draw or nonnavigable watercourse impounding more than 25 acre feet.
Any dam constructed for any purpose on a stream considered navigable.

Irrigation of more than one acre.

Commercial use, even less than 18 gpm, when supplied from other than a common water distribution
system to a truckstop, tourist attraction, eating, drinking, or lodging establishment, commercial
campground and any other business. An existing business without a water right has no right to the use of
water. The commercial user without a water right is not entitied to receive protection in the event of well



interference by a new or future user who has a water right. The new user with a water right will have the
senior priority over an existing user without a water right.

Industrial, manufacturing, gravel washing and mining uses when supplied by other than a common water
distribution system. Temporary water permits may be issued for temporary, short term projects. See
Temporary Water Permitting.

Geothermal use of any amount of water from other than a common water distribution system, for
businesses, churches, schools, or any other building, except for individual homes using 18 gpm or less.

Any use by a school, park, rest area or other public recreation area in excess of 18 gpm when supplied by
other than a common water distribution system.

Any use by a hospital, nursing home or church when supplied by other than a common water distribution
system.

Fees for permit applications are set by SDCL 46-2-13(2).

Depending on the type of use involved a person who applied water to a beneficial use for works constructed
prior to or under construction as of March 2, 1955 (surface water) or February 28, 1955 (ground water), may
qualify for a vested right pursuant to SDCL 46-1-9 or 46-6-1, if that vested water right has not been forfeited or
abandoned. Vested water right claims may be filed or the chief engineer may require vested water right claims
to be filed pursuant to SDCL 46-5-49 or 46-6-2.

Reference:  SDCL 46-1-3, 46-1-6(3), 46-1-9, 46-1-15, 46-5-1.1, 46-5-6.2 thru 46-5-6.8, 46-5-8.2, 46-5-9, 46-

5-10, 46-5-49 and 46-6-2. Water Management Board Rules ARSD 74:02:01:03.

2) Criteria for granting a water right permit as set forth in SDCL 46-2A-9:

a.

Water must be available for the proposed use.

The water source, whether surface or ground water, needs to be capable of supporting the proposed water
use. For ground water, the average annual use from the water source may not exceed the average
estimated annual recharge with some limited exceptions — please refer to “WELLS, Ground Water
Management™ for additional details.

The proposed diversion can be developed without unlawful impairment of existing rights.

Existing rights, including domestic uses of water, may not be unlawfully impaired regardless of whether
the proposed source is surface or ground water. In order for a well to be protected it must meet the
definition of an “adequate” well - please refer to “WELLS, Well Construction” for additional details.

The use of water must be a beneficial use.

Beneficial use is the use of water that is reasonable and useful and beneficial to the owner and consistent
with the best utilization of water supplies. In general, beneficial uses of water include, but are not limited
to: 1) domestic, 2) municipal, 3) rural water system, 4) irrigation, 5) suburban housing, 6) commercial, 7)
industrial, 8) recreation, 9) fish and wildlife, and 10) institutional.

The use of water must be in the public interest.



Public interest is not specifically defined in water rights law and is a determination made by the Board
based on testimony at the time of hearing. In making a public interest determination, the Board may
recognize that some issues are within the jurisdiction of local, state and federal entities.

WATER RIGHT PERMIT ADMINISTRATION

1)

2)

3)

4)

After approval of a water right permit, the permit owner has five years to complete any construction. The
owner then has an additional four years to put the water to beneficial use.

A water right permit may be amended to extend the time for completion of construction or the time to put the
water to beneficial use. The extension may be granted on account of delays due to physical or engineering
difficulties, due to operation of law, or due to exigent circumstances identified by the Water Management
Board. An application to amend a permit to extend the time for construction or the time to put the water to use
needs to be made prior to expiration of the time period to be extended.

Reference: SDCL 46-2A-1(2), 46-2A-8, and 46-5-26.

An existing water right permit or right may be amended. Amendment examples are: to change the use of
water, to change place of use, to extend time for construction beyond five years, to change diversion points or
to add diversion points. An amendment can not be granted to increase the rate of diversion or volume of water
appropriated under the original permit or if an existing water right will be impaired. An application to increase
the rate of diversion or volume of water will be treated as a new application and will be assigned a new priority
date.

The location of an existing diversion point may be moved or additional diversion points may be added without
application or publication, if:

a. The water source remains unchanged;
b. No additional water is appropriated;
c. If for irrigation purposes, no new land is irrigated; and

d. The Chief Engineer makes a finding that the potential for interference with existing diversions is not
increased.

Reference: SDCL 46-2A-1(2), 46-2A-12, 46-5-13.1, 46-5-30.4, and 46-5-31.

Notice of any sale, grant, lease, conveyance or other transfer of an application, permit, or license to
appropriate water must be filed with the Chief Engineer of the Water Rights Program within 90 days. No
assignment is binding, except upon the parties thereto, unless filed for record in the Water Rights Program.

Reference;: SDCL 46-5-30.3 and 46-5-32.

Water right permits can be cancelled for nonconstruction. However, the Board may reinstate any water right
permit with a priority date after March 31, 1977, within three years after expiration of the original construction
period if unappropriated water is available. A new priority date is assigned to a reinstated permit. A water
right permit or right can be Jost for any of the following three reasons:

a. Abandonment - The water right permit or right owner has no intent to use water and abandons its use.
Once a water right permit or right is abandoned, it can not be reclaimed under the original permit or right.




b. Forfeiture - Occurs by operation of law if water is not used for a three year period without legal excuse. A
"legal excuse" would include, generally, the lack of water, but may include other reasons. Once a water
right permit or right is forfeited, it can not be reclaimed under the original permit or right.

c. A third violation of a condition of a water right permit or right.

Reference: SDCL 46-1-12, 46-2A-8.1, 46-5-36, 46-5-37, and 46-5-37.1. Water Management Board rules
ARSD 74:02:01:36 thru 74:02:01:41.

FUTURE USE PERMITTING

1}

The following entities may reserve water for expected future needs pursuant to procedures in SDCL 46-2A:
a. State institution;

b. Municipality as defined in SDCL 9-1-1;

The South Dakota conservancy district or water development districts as defined in SDCL 46A-2-4,
Water user district as defined in SDCL 46A-9-2;

a o

e. Nonprofit rural water supply company as defined in SDCL 10-36A-1;
f.  Sanitary district as defined in SDCL Chapter 34A-5;

g. lrrigation district as defined in SDCL 46A-4; or

h. Water project district as defined in SDCL Chapter 46A-18.

Approval of an application to appropriate water for future use is a reservation of a definite amount of water
with a specific priority date. A future use permit does not grant authority to construct works or put the water to
beneficial use. An additional application is required to construct works and put reserved water to beneficial
use. The fee for a future use application is 10% of the usual fee for an application to construct works and put
water to beneficial use.

Future use permits are subject to review by the Water Management Board every seven years. If the future use
permit is allowed to remain in effect after the seven year review, an additional 10% fee is required.

Reference: SDCL 46-2-13(2), 46-5-38, and 46-5-38.].

FLOOD CONTROL PERMITTING

)

Flood control permits are required pursuant to SDCL 46-2A for facilities constructed on a watercourse to
control flooding. Emergency facilities may be constructed without a permit. However, the Chief Engineer of
the Water Rights Program must be promptly notified. Flood control permits are not required for flood control
facilities constructed on dry draws.

Reference: SDCL 46-2A-11, 46-5-47, and 46-5-48.

TEMPORARY WATER PERMITTING

1

Temporary water permits may be issued by the Chief Engineer when limited amounts of public water are
needed on a temporary basis. For example, permission may be granted to use water for highway and other
construction projects and exploration drilling. A temporary permit is not valid after December 31 of the year in
which the permit was issued and, under certain circumstances, a temporary permit may be rescinded. In



addition, a temporary permit is temporary permission to use public water and does not grant any right of
priority for the temporary use.

Temporary permits may be granted to use water from either public or privately owned sources of water.
Approval of a temporary permit does not grant trespass rights to access the water. Water may be obtained from
municipalities and other permitted water distribution systems without a temporary permit.

Reference:  SDCL 46-5-40.1. Water Management Board Rules ARSD 74:02:01:32 thru 74:02:01:34.02.

WELLS
1) Ground Water Management

a. An adversely impacted domestic well is a well in which the pump intake is at least 20 feet below the top of
the aquifer or, if the aquifer is less than 20 feet thick, is as near to the bottom of the aquifer as is practical
and the water level of the aquifer has declined to a level that the pump will no fonger deliver sufficient
water from the well owner’s needs.

Reference: Water Management Board Rules ARSD 74:02:04:20(7)

b. South Dakota water laws do not allow the "mining" of ground water. "Mining" occurs when the average
quantity of water pumped annually from a ground water aquifer exceeds the estimated average annual
recharge to the aquifer. There are a few areas in South Dakota where additional water right permits are
not being approved for this reason. A limited exception to "no mining" is made by SDCL 46-6-3.1 for
water distribution systems. The Water Rights Program maintains more than 1,500 observation wells to
monitor ground water levels.

Reference: SDCL 46-2-14 and 46-6-3.1.

c. South Dakota water law does not protect artesian head pressure as a means of diversion. In other words, a
well owner is not necessarily guaranteed that water from a flowing well or from a pump placement that
relies on head pressure will always be available. A pump must be capable of being placed 20 feet into the
aquifer or set as near to the bottom of the aquifer as practical if the aquifer is less than 20 feet thick.

2) Well Construction

a. All wells must be completed in accordance with South Dakota Well Construction Standards. A well driller
must be licensed to drill water wells in South Dakota. The driller is required by law to file a copy of a well
completion report with the Water Rights Program within 30 days of completion of each well.

Reference:  46-2A-13, 46-6-9, and 46-6-11. Water Management Board Rules ARSD Chapter 74:02:04

b. Any person who performs work for compensation in the repair of wells or as a well pump installer must
obtain either a well driller’s license or a well pump installer’s license.

Reference: 46-2A-13 and 46-6-9.2.

c. An adequate well is defined as a well constructed to allow various withdrawal methods to be used, to allow
the inlet to the pump to be placed not less than 20 feet into the saturated aquifer or formation material when
the well is constructed, or to allow the pump to be placed as near to the bottom of the aquifer as is practical
if the aquifer thickness is less than 20 feet.

Reference: Water Management Board Rules ARSD 74:02:04:20(6)



3) Well Owner Responsibilities
a. The owner or equitable property holder is responsible for the well from the time the licensed well driller
successfully completes the well in compliance with the Well Construction Standards ARSD Chapter
74:02:04. The owner shall keep the well capped or covered, in good repair, and in a sanitary condition.
Reference: Water Management Board Rules ARSD 74:02:04:74
b. All flowing wells must be controlled by the owner to produce only the amount of water needed and to
prevent waste of water.
Reference: SDCL 46-2-18, 46-6-10, 46-6-14, 46-6-20, 46-6-21, 46-6-29, and 46-6-30. Water
Management Board Rules ARSD 74:02:04:74.
¢. When the owner of an existing well constructs a replacement well and does not plan to use the old well, the
old well is considered abandoned and must be plugged. Other abandoned wells must aiso be plugged. 1f an
old well is not to be abandoned or will be used, the well must still be valved and controlled, if flowing, or
sealed and capped so that no leaking occurs either underground or at the surface.
Reference:SDCL 46-6-18 and 46-6-27.
DAMS OR DUGOUTS

1) Dams or dugouts of any size on a navigable watercourse or storing greater than 25 acre feet of water located on

2)

3

4)

5)

a dry draw or on a nonnavigable watercourse require a water right permit.
Reference: SDCL 46-4-1 and Water Management Board Rules ARSD 74:02:01:03.

Dams or dugouts storing 25 acre feet or less of water located on a dry draw or on a nonnavigable watercourse
can be constructed without a water right permit provided a location notice is filed. However, the dam may not
be constructed if it changes the course of the water, interferes with water rights, or wrongfully floods land
owned by others.

Reference: SDCL 46-4-1.1, 46-4-3 and 46-5-2.

The owner of a dam or dugout storing 25 acre feet or less on a dry draw must file a location notice with the
county Register of Deeds and the Water Management Board to avail the owner of the rights provided in SDCL
Chapter 46-4 including establishment of a priority date. The $50.00 filing fee is set by SDCL 46-2-13(1).

Reference: SDCL 46-4-3 thru 46-4-6.
The Board may not enforce limitations on domestic use of water from dry draw dams except in response to a

written complaint from a person claiming interference with water permits or rights on the same watercourse.
Reference: SDCL 46-2-22

Water Management Board Safety of Dams Rules Chapter 74:02:08 apply to dams that are 25 feet or more in
height (top of dam) or that store 50 acre-feet or more of water (maximum storage to top of dam.)

Reference:  Water Management Board Safety of Dams Rule ARSD 74:02:08:01(7).



6) Beaver dams - No person owning land through which a watercourse passes may prohibit the removal of
obstructions built by beavers in a watercourse, if the beavers have obstructed or interfered with the flow of
water through the watercourse in a manner that floods land belonging to others or impairs existing water rights.

Reference: SDCL 46-5-1.2.

ORDINARY HIGH/LOW WATER MARKS AND LAKE OUTLET ELEVATIONS

1) The Water Management Board establishes ordinary high water marks (OHWM), ordinary low water marks
(OLWM) and lake outlet elevations for public lakes.

State law provides that all navigable rivers and lakes are public highways within 50 feet landward from the
water's nearest edge, provided that the outer boundary of such public highway may not expand beyond the
OHWM and may not contract within the OLWM. Thus, the public has the right to use a strip of land up to 50
feet wide below the OHWM beginning at the water's edge or the OLWM. Further, while the public may use the
50 foot strip of land for only "public" purposes, the private adjoining landowner may use the land for any
purpose not inconsistent with the rights of the public.

The meander line is a survey line and is usually not a property line nor is the title of an adjacent landowner
limited to the meander line, except when the land title conveyance clearly states that the meander line is the
property line. Subject to the preceding exception, the meander line defines neither the boundary of a lake or
stream nor the extent of land area owned by the adjacent landowner. The meander line was established during
early government surveys and used to determine the acres of land subject to sale.

Refercnce: SDCL 43-17-1 thru 43-17-4, and 43-17-20 thru 43-17-30.



Procedure for Hearings before the Water Management Board

The Water Management Board’s function is to regulate and control the development, conservation, and
allocation of the use of water according to the principles of beneficial use and priority of appropriation.
In this role, the Water Management Board conducts contested case hearings on water right permit
applications. This document is intended to acquaint participants in hearings of general procedures before
the Board.

The Board is a citizen board consisting of seven members appointed by the Governor. They are from
varying backgrounds and locations around the state. The Board has meetings approximately every two
months.

South Dakota codified laws (SDCL) and administrative rules (ARSD) govern water rights. The laws and
rules may be downloaded at DENR’s website at http.//www.state. sd.us/denr/denr.html. Laws of interest
include SDCL Chapters 1-26, 46-1, 46-2, 46-2A, 46-4, 46-5 and 46-6. Administrative rules to review are
ARSD 74:02:01.

An individual may represent himself in a contested case before the Board or may be represented by legal
counsel. However, an organization, association, partnership, corporation, etc., must be represented by an
attorney. Attorneys that intend to participate in the hearing must mail a Notice of Appearance to all other
parties. Non-resident attorneys must be able to demonstrate compliance with the requirements set forth
SDCL 16-18-2 to practice in South Dakota.

Burden of Proof

The applicant for an permit issued by the Water Management Board has the burden of proving that he is
entitled to the permit. The applicant must therefore be prepared to present the permit application and the
proposed operation to the Board at a contested case hearing. This burden then switches to the petitioning
parties to prove their case. Do not rely on the Department of Environment and Natural Resources
(DENR) to carry the burden of proof. Although DENR makes a recommendation to the Board, this
recommendation is in no way binding upon the Board. While a DENR expert will present their report and
be subject to questioning by the Board and parties on the application, DENR is not an advocate for your
position.

SDCL 46-2A-9 sets forth the four criteria that must be present in order to approve an application. They
are:

1) A reasonable probability that unappropriated water is available for the proposed use;

2} The proposed diversion will not unlawfully impair existing rights’

3} The use is a beneficial use; and

4) The use is in the public interest.

Procedure
You or your legal counsel need to be at the hearing to present your position in a contested case hearing.
The Board Chairman runs the hearing. Address all questions and objections to the Chairman for a ruling.

In some instances the Board will appoint a hearing chairman for preside over prehearing conferences and
prehearing motions. An attorney from the Attorney General’s office is seated with the Board to provide



them legal advice. In addition, the Water Rights Program is represented by legal counsel. Thisisa
legal proceeding so expect to swear an oath to tell the truth when you approach the podium.

Contested case hearing are conducted pursuant to procedures outlined in SDCL ch. 1-26. Only parties of
record can participate in the hearing by presenting testimony, calling witnesses or cross examining
witnesses. Parties include the applicant and those individuals that have filed a petition as set forth in the
public notice. The following procedure is followed:

1 Opening statements (parties may waive their opening statement)
a. Applicant
b. DENR - DENR will present a brief description of the application
¢. Petitioners and Intervenors

2. Evidentiary hearing
a. Applicant (applicant’s opportunity to present testimony and call witnesses)
b. DENR — staff present their report and the Chief Engineer’s recommendation
¢. Petitioners and Intervenors (opportunity to present testimony and call witnesses)

Be prepared to explain your position on the application. Although the Board members have
a great deal of expertise, don’t presume they know anything about your issue before them.
If you're the applicant, state what the proposed project is, the location of the project,
timelines for completed the project and its benefits. If you are an opponent to the
application, explain where you live in proximity to the proposed project and the adverse
impact of the proposed project.

Parties may call witnesses on their behalf. The Board oftentimes hears testimony from
technical experts, neighbors or other witnesses regarding the proposal. Written
endorsements are subject to the hearsay rule at the time of the hearing since the person can
not be cross examined. Written comments will usually be allowed only if there is no
objection from any other party.

Upon the conclusion of any witness’s testimony, Board members may ask questions of the
witness and all parties will be afforded an opportunity in an orderly manner to cross examine
the witness regarding their testimony. Cross examination is your opportunity to ask
questions of the witness related to their direct testimony. It is not the appropriate time for
you to provide your testimony.

3. Rebuttal — parties are afforded an opportunity to present testimony rebutting a prior witnesses
testimony. Witnesses are again subject to cross examination but only related to their rebuttal
testimony.

4. Closing arguments (summation of your position)
a. Applicant
b. DENR
¢. Petitioners and Interveners

5. Board decision. The decision making process occurs in public in front of all concerned and on
the record. Normally, the Board limits discussion to its members but may call on witnesses,
lawyers or parties to clarify a point. Upon making a verbal decision, the Board will direct



either the prevailing party or Water Rights Program’s staff attorney to prepare findings of fact,
conclusions of laws and Final Decision that will be considered at the Board’s next meeting.
The findings are a record of the facts considered by the Board. In the event the Board’s
decision is appealed to court, the findings reflect the facts considered by the Board to arrive at
a decision. The non-prevailing party may waive their rights to findings if they are satisfied
the Board addressed their concerns or have no intention of appealing the decision.

Although hearings may sometimes be considered informal, it is evidentiary hearing. Lawyers cannot
testify or answer factual questions, cross examination is allowed, copies of exhibits must be available for

opposing counsel or parties.

Ex-parte Communication

It is improper for any party to a pending application or contested case proceeding to contact Board
members prior to the hearing. To do so is ex-parte communication with the likely result being the Board
member excusing himself from the proceeding. The Board is very careful to avoid even the appearance
of discussing a contested case hearing that will come before it. Situations do arise where a party requests
to have a Board ruling on a motion prior to the evidentiary hearing. If an applicant or party has an issuc
he wishes to raise prior to the hearing, please contact the Water Rights Program and they will put you in
contact with either the Board’s attorney or the Water Rights Program attorney.

Exhibits

Exhibits are pictures, maps or documents you wish the Board to consider in conjunction with your
testimony. Used effectively, exhibits greatly increase the interest and knowledge of the Board. Please
have all exhibits you intend to present marked in advance of the hearing (example — Applicant Exhibit 1,
2 and 3 or Petitioner Exhibit 1, 2 and 3). Provide enough copies of each exhibit for the Board, Water
Rights Program, opposing counsel and other parties. The exchange of exhibits by parties prior to the
hearing is encouraged. Be aware that someone may object to admission of an exhibit. The Board
Chairman will rule whether the exhibit is admissible. All exhibits become part of the record and will not
be returned.

Transcript

A court reporter is present at all contested case hearings. A party wishing to have a transcript of the
hearing should make their own arrangement with the court reporter. DENR will tape the proceeding and
will prepare minutes of the hearing.

Appeal of Board’s Decision

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of
appeal of the Board’s decision must be filed within thirty days from when the signed findings of fact,
conclusions of law and final decision is mailed to parties. The notice of appeal must be in accordance
with procedures established in SDCL 1-26-31.

The best advice is to come to the hearing prepared! If you have question regarding the hearing process,
please contact Eric Gronlund, Water Rights Program at (605) 773-3352.



@‘_ ' DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov
ChEATFaes. G PLACES ’
January 28, 2020
NOTICE
TO: Juston Eisenbraun Lon Buehner
R&IJLLC 23734 Pine Haven Dr
PO Box 245 Rapid City SD 57702
Wall SD 57790
William C Hearne
23762 Pine Haven Dr
Rapid City SD 57702
FROM: Jeanne Goodman, Chief Engin
Water Rights Program
SUBJECT: Automatic Delay of Hearing on Water Permit Application No. 2805-2, R & J LLC

Petitions of opposition were filed in response to the public notice for Water Permit Application No.
2805-2 filed by R & J LL.C. Notice of hearing dated December 31, 2019, was sent to parties
scheduling a February 26, 2020, hearing before the Water Management Board on Application No.
2805-2. In response to the notice, Petitioner William Hearne filed a formal request (copy enclosed) for
delay of the February 26, 2020, hearing date on the application. Therefore, the hearing on Application
No. 2805-2 is automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will not be held on
February 26, 2020.

The hearing to consider Application No. 2805-2 is tentatively scheduled for the May 6 - 7, 2020, Water
Management Board meeting. The Board will formalize their next meeting date at the February 26th
meeting. Future notice of the time and place of the hearing for Appllcatlon No. 2805-2 will be
provided to all parties of record.

Questions regarding the hearing process may be directed to Eric Gronlund at (605) 773-3352.

enclosure

¢: Ann Mines Bailey, Assistant Attorney General



CERTIFICATION

I hereby certify that on January 28, 2020, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice of Hearing dated
January 28, 2020, regarding automatic delay for Water Right Permit Application No. 2803-2, as
addressed below:

Juston Eisenbraun Lon Buehner
R&JLLC 23734 Pine Haven Dr
PO Box 245 Rapid City SD 57702

Wall SD 57790

William C Hearne
23762 Pine Haven Dr
Rapid City SD 57702

Sent Inter-office to:
Ann Mines Bailey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

fuw Jk )

Eric Gronlund
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

- 9g*"
Sworn to, before me, this p/) day of January, 2020

Kansr Alilaake
Karen Schlaak
Notary Public
My Commission expires April 1, 2025

. KAREN SCHLAAK ¢
] NOTARY PUBLIC g\q
‘% State of South Dakota ™




RECEIVED
JAN 2 7 2020

WATER RIGHTS
PROGRAM

BILL HEARNE

23762 Pine Haven Dr
Rapid City, SD 57702
Office: 605-787-4156
Cell: 605-645-1756
Fax: 605-342-8215
wchearne@gmail.com

112212020

Jeanne Goodman,

I wish to request a delay of the hearing for water permit Application #2805-2, R&J
LLC. | have previously submitted information concerning this issue.
! will be out-of-state on the scheduled hearing date and ask that it be

rescheduled to another time.

Thank you for your consideration.

Sincerely,

DENR postpone meeting.doc 1/22/2020




STATE OF SOUTH DAKOTA

RECEIVED
APR 0 6 2020
WATER RIGHTS
. PROGRAM
1302 East Highway 14, Suite 1
Pierra, South Dakota 57501-8501
Phone {605) 773-3215
JASON R. RAVNSBORG Fax (605) 773-4106 CHARLES D. McGUIGAN
ATTORNEY GENERAL TTY {605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL
http:/fatg.sd.gov/
April 2, 2020
Juston Eienbraun - ‘ Lon Buehner
P.O. Box 245 23734 Pine Haven Drive
Wall, SD 57790 Rapid City, SD 57702
Michael M. Hickey - William C. Hearne
Counsel for R&J, LLC . ' 23762 Pine Haven Drive
Bangs, McCullen, Butler, Foy & Simmons Rapid City, SD 57702
P.O. Box 2670 '

333 West Blvd., Suite 400
Rapid City, SD 57709

David M. McVey

Assistant Attorney General
1302 East Highway 14, Ste. 1
Pierre, SD 37501 '
Hand-delivered

Re:  In the Matter Water Application No. 2805-2, R&J, LLC
To Whom it May Concern:

Enclosed please find a copy of Chief Engineer’s Motion for Continuance in the
above-referenced file.

Sincerely,

Ann F. Mines Bailey
Assistant Attorney General

AFM/mb
Enclosures
cc w/enc: Ron Duvall, DENR Water Rights Program



RECEIVED
APR 9 6 2020

RIGHTS

STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOUR

WATER MANAGEMENT BOARD

IN THE MATTER WATER
APPLICATION NO. 2805-2, R&J, LLC

CHIEF ENGINEER’S
MOTION FOR
CONTINUANCE

L

The above-entitled matter is currently scheduled to be heard before the
Water Management Board at its regularly scheduled meeting May 6-7, 2020.
Currently, the Governor has issued an executive order declaring a state of
emergency due to the COVID-19 pandemic. See Executive Order 2020-04. As
part of that Executive Order, the Governor requests that all South Dakotans
practice social distancing and avoid gatherings of ten or more individuals. The
Executive Order is set to expire May 2, 2020. Nonetheless, in light of the
current public health situation, the Chief Engineer requests a continuance of
~ the evidentiary hearing in this matter. The Chief Engineer requests that a new
date be set for hearing in June of 2020.

Dated this 22/ day of April 2020.

@%M

Ann F. Mines Balléy

Assistant Attorney General
Mickelson Criminal Justice Center
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501
Telephone: (605) 773-3215

Email: atgservice@state.sd.us

pid_afm (mb)



'RECEIVED

STATE OF SOUTH DAKOTA APR 6 2020
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES 1R RIGHTS
PROGRAM

WATER MANAGEMENT BOARD

IN THE MATTER WATER )
APPLICATION NO. 2805-2, R&.J, LLC ) CERTIFICATE OF SERVICE

)

The undersigned hereby certifies that a true and correct copy of the
Chief Engineer’s Motion for Continuance in the above matter was served by
U.S. mail, first class, postage prepaid, upon the following on this cﬂdday of
April 2020:

Juston Eienbraun Lon Buehner

P.O. Box 245 23734 Pine Haven Drive
Wall, SD 57790 Rapid City, SD 57702
Michael M. Hickey William C. Hearne
Counsel for R&J, LLC 23762 Pine Haven Drive
Bangs, McCullen, Butler, Foy & Simmons Rapid City, SD 57702

P.O. Box 2670
333 West Blvd., Suite 400
Rapid City, SD 57709

David M. McVey

Assistant Attorney General
1302 East Highway 14, Ste. 1
Pierre, SD 57501
Hand-delivered

And on the same date, the original was filed with:

Ron Duvall

DENR Water Rights Program
Joe Foss Building

523 East Capitol Avenue
Pierre, SD 57501

AGn M ivne\lé Béiley ( )

Assistant Attorney General

pld_afm {mb)



5% ; iﬁ) é DEPARTMENT of ENVIRONMENT
/d@\ and NATURAL RESOURCES
R

JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
hitp://denr.sd.gov
‘ " ——
GReATFACES. GREAT PLaCES.
March 16, 2020
NOTICE
TO: Juston Eienbraun Lon Buchner William C Hearne
R&JLLC 23734 Pine Haven Dr 23 7§2 'P?ne Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall SD 57790
FROM: Eric Gronlund, Chief Engineer Ei )

Water Rights Program
SUBJECT:  Scheduling of Hearing on Water Permit Application No. 2805-2, R & JLLC

The Water Management Board will conduct a hearing 1o consider Application No. 2805-2at

8:45 AM (Central Time), on Wednesday, May 6, 2020, at the Floyd Matthew Training Center, Joe
Foss Building, 523 E. Capitol Avenue, Pierre SD. The time is an estimate and may be delayed due to
prior items on the agenda. Pursuant to SDCL 46-2-9, 46-2-11, and 46-2A-23, the Board has legal
authority and jurisdiction to conduct this hearing.

Applicable provisions of the notices dated December 31, 2019, and the public notice in the Rapid City
Journal published December 4, 2019, still apply.

Questions regarding the hearing process may be directed to Ron Duvall, Water Rights Program at
(605) 773-3352 or ron.duvali@state.sd.us.

c: Ann Mines Bailey, Assistant Attorney General



CERTIFICATION

I hereby certify that on March 16, 2020, T have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice of Hearing dated
March 16, 2020, regarding Water Right Permit Application No. 2805-2, as addressed below:

Juston Eienbraun Lon Buehner William C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall D 57790

Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

A4

Ron Duvall
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) sS
COUNTY OF HUGHES )
vl

S
Sworn to, before me, this [5 _dayo h, 2020.

Karen Schlaak
Notary Public
My Commission expires April 1, 2025

.. KAREN SCHLAAK &
I8  NOTARY PUBLIC
1%y State of Scuih Dakota ™

V7.




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE SOUTH DAKOTA 57501-3182
hitp://denr.sd.gov

April 9, 2020

NOTICE OF ENTRY OF ORDER AND SCHEDULING FOR HEARING

;

TO: Juston Eienbraun Lon Buehner Wiiliam C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall SD 57790

FROM: ﬁm« Eric Gronlund, Chief Engineer ﬁ; %{
Water Rights Program

SUBJECT:  Hearing Officer's Order on Motion for Continuance Regarding Water Permit
Application No. 2805-2, R & J LL.C and Scheduling for Hearing

Enclosed is Hearing Officer Freeman's order concerning the Chief Engineer’s motion for a continuance
in the matter of Water Permit Application No. 2805-2.

Based on the order and the Covid-19 pandemic, the contested case for Application No. 2805-2 will
NOT be heard at 8:45 AM (Central Time), on Wednesday, May 6, 2020, in Pierre SD.

However, a board meeting will be held on May 6, 2020, to conduct routine board business including
the board considering adoption and possible amendment of the order issued by Hearing Officer
Freeman. Atthe Board’s discretion, one amendment to the order the Board may consider is alternative
dates to conduct the contested case hearing. This matter is scheduled for consideration by the Board at
8:45 AM Central Time on May 6, 2020. Given the Covid-19 pandemic, this board meeting is being
conducted remotely. If you wish to participate via conference call you may do so by calling +1 605-
679-7263 and entering Conference ID: 100 780 985#. You may also contact us for a link if you wish
to participate by video. To participate by video, you will need a device with a webcam and
microphone as well as a mobile wireless or internet connection.

Questions regarding this matter may be directed to Ron Duvall, Water Rights Program at
(605) 773-3352 or ron.duvall@state.sd.us.

Enclosure

c: Ann Mines Bailey, Assistant Attorney General
David McVey, Assistant Attorney General



RECEIVED
APR 0 7 2000

WATER RIGHTS
STATE OF SOUTH DAKOTA PROGRAM
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

ORDER ON CHIEF ENGINEER’S
MOTION FOR A CONTINUANCE

IN THE MATTER WATER )
APPLICATION NO. 2805-2, R&J, LLC. )
)
)

WHEREAS, the instant matter is scheduled to be heard during the Water
Management Board’s (“Board” hereinafter) regularly scheduled meeting on May 6-7,
2020; and

| 'WHEREEAS, the Gc;vemor has declared a state of emergency in South Dakota
due to the COVID-19 ﬁandemic; and

WHEREAS, as part of Executive Order 2020-08, the Governor requests that
people implement social distancing measures and further that they “suspend or modify
business practic-es as recommended by CDC guidance that involve 10 or more people to
be in an enclosed space where physical separation of at.least 6 feet is not possible”; and

WHEREAS, in light of the current public health situation, the Chief ﬁngineer has
requested a continuance of fhe evidentiary hearing in this matter.

NOW THEREFORE, it is ORDERED:

1. The Chiet; Engineer’s Motion for a Continuance is GRANTED.

2. The evidentiary hearings is re-scheduled and will take place on Wednesday

June 10, 2020 through Thursday June 11, 2020.



3. The DENR. Water Rights Program will provide notice of the time and place
of the hearing in compliance with the Open Meetings Law.

Dated this 6th day of April, 2020.

Ro}}héy Freeman, Jr. L
Hearing Officer
South Dakota Water Management Board



CERTIFICATION

L hereby certify that on April 9, 2020, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice of Entry of Order and
Scheduling for Hearing dated April 9, 2020,, regarding Water Right Permit Application No. 2805-2, as
addressed below:

Juston Eienbraun Lon Buehner William C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall D 57790

Sent Inter-office to;

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

e g

T 13

RonDuvall —
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )

) S8
COUNTY OF HUGHES ) /
Apri|
Sworn to, before me, this day of March, 2020.
foton  Lottadke
Karen Schlaak
Notary Public

My Commission expires April 1, 2025
}\, KAREN SCHLAAK ¢}
}C}} NOTARY PUBLIC Q)|

%2 State of South Dakota ™\ §

Reama "o am o e

d




JASON R. RAVNSBORG
ATTORNEY GENERAL

April 23, 2020

Lon Buehner

STATE OF SOUTH DAKOTA

}.0

ver

OFFICE OF ATTORNEY GENERAL
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Phone {605) 773-3215
Fax (605} 773-4106
TTY {605) 773-6585
htip://atg.sd.gov/

23734 Pine Haven Drive

Rapid City, SD 57702

RE: In the Matter of Water Application No. 2805-2, R&.J, LLC

Dear Mr. Buehner,

RECEIVED
APR 2 & 2026

WATER RIGHTS
PROGRAM

CHARLES D. McGUIGAN
CHIEF DEPUTY ATTORNEY GENERAL

On April 2, 2020, I filed a Motion for Continuance and Certificate of Service in
the above-entitled matter. In the Motion and Certificate of Service your
address was set forth as above. However, in the creation of the mailing label,
your address was mistaken. I am now sending you the copy of the Motion and
Certificate of Service as originally sent along with an Amended Certificate of
Service. I apologize for the mistake. Please contact me if you have any

questions or concerns.

Thank you,

Ann F. Mines Bailey

h .

Assistant Attorney General

AFM/mb
Enclosures

cc: Ron Duvall, DENR Water Rights Program



‘ RECEIVED
STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES APR 2 4 2020

WATER RIGHTS
WATER MANAGEMENT BOARD PROGRAM
IN THE MATTER WATER ) AMENDED
APPLICATION NO. 2805-2, R&J, LLC ) CERTIFICATE OF SERVICE

)

The undersigned hereby certifies that a true and correct copy of the
April 2, 2020 letter, Chief Engineer’s Motion for Continuance, April 2, 2020
Certificate of Service, and returned envelope in the above matter was served by
U.S. mail, first class, postage prepaid, upon the following on this ;_Z:__“fday of
April 2020: '

Lon Buehner
23734 Pine Haven Drive
Rapid City, SD 57702

And on the same date, the original was filed with:

Ron Duvall

DENR Water Rights Program
Joe Foss Building

523 East Capitol Avenue

Pierre, SD 57501 ~

/R‘nn E' Mines Baifey@%

Assistant Attorney Gener

pld_afm (mb)



STATE O OH DAKOTA ' R EC E IVE D

APR 2 & 2020
WATER RF{EHTS
-OFFICE OF A'ITORNEY GENERAL . PROGRAM
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Phone {605) 773-3215
JASON R. RAVNSBORG Fax (605) 773-4106 CHARLES D. McGUIGAN
ATTORNEY GENERAL TTY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL
http://atg.sd.gov/
April 2, 2020
Juston Eienbraun Lon Buehner
P.O. Box 245 23734 Pine Haven Drive
Wall, SD 57790 ' Rapid City, SD 57702
Michael M. Hickey William C. Hearne
Counsel for R&J, LLC . 23762 Pine Haven Drive
Bangs, McCullen Butler Foy & Simmons Rapid City, SD 57702
P.O. Box 2670 '

333 West Blvd., Suite 400
Rapid City, SD 57709

David M. McVey

Assistant Attorney General

1302 East Highway 14, Ste. 1
~Pierre, SD 57501 -

Hand-delwered

Re: In the Matter Water Application No. 2805-2, R&J, LLC

To Whom it May Concern:

Enclosed please find a copy of Chief Engj_neer’s Motion for Continuance in the
above-referenced file.

Sincerely, -

T ar - ./-1
Ann F. Mines Bailey $
Assistant Attorney General

AFM/mb
Enclosures
cc w/enc: Ron Duvall, DENR Water Rights Program



RECEIVED

STATE OF SOUTH DAKOTA APR 2 & 2026
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES,1ER RIGHTS
PROGRAM

WATER MANAGEMENT BOARD

IN THE MATTER WATER
APPLICATION NO. 2805-2, R&J, LLC

CHIEF ENGINEER’S
MOTION FOR
CONTINUANCE

The above-entitled matter is currently scheduled to be heard before the
Water Management Board at its regularly scheduled meeting May 6-7, 2020.
Currently, the Governor has issued an executive order declaring a state of
emergency due to the COVID-IQ pandemic. See Executive Order 2020-04. As
part of that Executive Order, the Governor requests that all South Dakotans
practic;e social distancing and avoid gatherings of ten or more individuals. The
Executive Order is set to expire May 2, 2020. Nonetheless, in light of the
current public health situation, the Chief Engineer requests a continuance of
. the evidentiary hearing in this matter. The Chief Engineer requests that a new
date be set for hearing in June of 2020.

Dated this 52 day of April 2020.

>>\‘/7 /7( ’ N

Ann F. Mines Bauley 4
Assistant Attorney General
Mickelson Criminal Justice Center
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501
Telephone: (605) 773-3215

Email: atgservice@state.sd.us

pld_afm (mb)



STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER WATER )
APPLICATION NO. 2805-2, R&J, LLC ) CERTIFICATE OF SERVICE

)

The undersigned hereby certifies that a true and correct copy of the
Chief Engineer’s Motion for Continuance in the above matter was served by
U.S. mail, first class, postage prepaid, upon the following on this gzi‘f-{day of
April 2020: -

Juston Eienbraun Lon Buehner

P.O. Box 245 23734 Pine Haven Drive
Wall, SD 57790 ' Rapid City, SD 57702
Michael M. Hickey William C. Hearne
Counsel for R&J, LLC ' 23762 Pine Haven Drive
Bangs, McCullen, Butler, Foy & Simmons Rapid City, SD 57702
P.O. Box 2670

333 West Blvd., Suite 400
Rapid City, SD 57709

David M. McVey '

Assistant Attorney General :

1302 East Highway 14, Ste. 1 : o .
Pierre, SD 57501 ’

Hand-delivered

i

And on the same date, the original was filed with:

Ron Duvall

DENR Water Rights Program
Joe Foss Building

523 East Capitol Avenue
Pierre, SD 57501

P I o
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}gﬁ%ﬁ_@@z,h@ ¢
Ann F_ Mines Bailey

Assistant Attorney General

pld_afm (mb)



JASON R. RAVNSBORG
ATTORNEY GENERAL Atforney ¢
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'RECEIVED

MAY 0 8 2020

STATE OF SOUTH DAKOTA WATER R&TS
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER WATER )  AMENDED ORDER ON CHIEF
APPLICATION NO. 2805-2, R&J,LLC. ) ENGINEER’S MOTION FOR A
)  CONTINUANCE
)

WHEREAS, the instant matter is scheduled to be heard during the Water
Management Board’s (“Board™ hereinafter) regule_lrly scheduled meeting on May 6-7,
2020; and

WHEREEAS, the Governor has declared a state of emergexl'lcy in South Dakota
due to the COVID-19 pandemic; and

WHEREAS, as part of Executive Order 2020-08, the Governor requests that
people implement social distancing measures and further that they “suspend or modify
busiﬁess practices as recommended by CDC guidance that involve 10 or more people to
be in an enclosed space where physical separation of at least 6 feet is not possible”; and

WHEREAS, in light of the current public health situation, the Chief Engineer has
requesﬁed a continuance of ‘Fhe evidentiary hearing in this matter.

NOW THEREFORE, it is ORDERED:

I. The Chief Engineer’s Motion for a Continuance is GRANTED.

2. The evidentiary hearings is re-scheduled and will take place on Wednesday

July 8, 2020 beginning at 1:00 P.M.



3. A conference call will be held at 9:00 A.M. on June 11, 2020 to discuss the
status of the COVID-19 pandemic and to determine whether the July 8,
2020 hearing can be held.

4. The DENR Water Rights Program will provide notice of the time aﬁd place
of the well hearing in compliance with the Open Meetings Law, as well as
notice and call-in information for the conference call.

Dated this 7th day of May, 2020.

. Rodney Freeman, Jr. /
Hearing Officer
South Dakota Water Management Board



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE SOUTH DAKOTA 57501-3182
hitp://denr.sd.gov

May 11, 2020

NOTICE OF ENTRY OF ORDER AND SCHEDULING FOR HEARING

TO: Juston Eienbraun Lon Buehner William C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall SD 57790

FROM: Eric Gronlund, Chief Engineer :
Water Rights Program Cre '/%’“4”[/

SUBJECT:  Hearing Officer's Order on Motion for Continuance Regarding Water Permit
Application No. 2805-2, R & J LLC and Scheduling for Hearing

Enclosed is Hearing Officer Freeman's order concerning the Chief Engineer’s motion for a continuance
in the matter of Water Permit Application No. 2805-2 and scheduling for hearing.

Based on the order, the Chief Engineer’s motion for continuance is granted and the contested ceise for
Application No. 2805-2 will NOT be heard on June 10 or 11, 2020. The evidentiary hearing is
rescheduled for hearing at 1:00 PM central time on Wednesday, July 8, 2020.

On Thursday, June 11, 2020, a remote conference call will be held at 9:00 AM central time to discuss
the status of the COVID-19 pandemic and to determine whether the July 8, 2020, hearing can be held.
In preparation for this conference call, please be prepared to provide an approximate head count for
your group o help with planning what size of room is needed to accommodate everyone with
appropriate social distancing. To participate in the conference call, dial 605-679-7263 and enter the
Conference 1D 460 008 44# when prompted. You may also contact us for a link if you wish to
participate by video. To participate by video, you will need a device with a webcam and microphone
as well as a mobile wireless or internet connection.

Questions regarding this matter may be directed to Ron Duvall, Water Rights Program at
(605) 773-3352 or ron.duvall@state.sd.us.

Enclosure

¢: Ann Mines Bailey, Assistant Attorney General
David McVey, Assistant Attorney General



STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER WATER )  AMENDED ORDER ON CHIEF
APPLICATION NO. 2805-2, R&J;LLC. ) ENGINEER’S MOTIONFOR A
) CONTINUANCE
).

WHEREAS, ﬁle instant matter is scheduled to be heard during the Water
Management Board’s (“Board” hereinafter) regulgrly scheduled meeting on May 6-7,
2020; and

WHEREEAS, the Governor has declared a state of emergel;cy in South Dakota
due to the COVID-19 pandemic; and

WHEREAS, as part of Execuﬁfe)Order 2020-08, the Governor requests that
people implement‘ social distancing measures and further that they “suspend or modify
. business practices as recommended by CDC gtﬁdancc that l:nvolve 10 or more people to
be in an enclosed space where physical separation of at least 6 feet is not possfble”l; and

WHEREAS, inlight of the current public health situation, the Chief Engineer has
' rcques}cd a continuance pf trhe evidentiary hearing in this matter.

NOW THEREFORE, it is ORDERED:
1. The Chief Engineer’s Motion for a Continuance is GRANTED.
2. 'I'helevidentiary hearings.is re-scheduled and will take place on Wednesday

July 8, 2020 beginning at 1:00 P.M.



3. A conference call will be held at 9:00 A.M. on June 11, 2020 to discuss the
status of the COVID-19 pandemic and to determine whether the July 8,
2020 hearing can be held. |

4. The DENR Water Rights Program will provide notice of the time sz;nd place
of the well hearing in compliance with the Open Meetings Law, as well as

notice and call-in information for the conference call.

Q= — 2

. Rodney Freeman, Jr. /4
Hearing Officer
South Dakota Water Management Board

Dated this 7th day of May, 2020.




CERTIFICATION

1 hereby certify that on May 11, 2020, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice of Entry of Order and
Scheduling for Hearing dated May 11, 2020, regarding Water Right Permit Application No. 2805-2, as
addressed below:

Juston Eienbraun Lon Buehner William C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall D 57790

Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite |
Pierre SD 57501-8501

David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

Ron Duvall
_ Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

¥h
Sworn to, before me, this /ﬂ- day of May 11, 2020.

Wi  Aehdaake

Karen Schlaak
Notary Public
My Commission expires April 1, 2025

§\s KAREN SCHLAAK &
&  NoOTARYpusLic (¢

Yy State of South Dakota ™




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

R JOE FOSS BUILDING
523 EAST CAPITOL
SOUTH DAKOTA PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov
June 18, 2020
NOTICE OF ENTRY OF ORDER
TO: Juston FEienbraun Lon Buehner William C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall SD 57790
FROM: Eric Gronlund, Chief Engineer :(: W
Water Rights Program

SUBJECT:  Hearing Officer's Order on Providing Numbered Exhibits and Number of Individuals
attending Hearing on Water Permit Application No. 2805-2, R & JLLC

Enclosed is Hearing Officer Freeman's order in the matter of Water Permit Application No. 2805-2to
submit numbered exhibits and provide the number of individuals attending the hearing to Ron Duvall
on or before June 26, 2020. In addition, the order requires having enough copies of numbered exhibits
available at the hearing. '

Enclosure

¢: David McVey, Assistant Attorney General



RECEIVED

JUN 18 2020

WATER RIGHTS
STATE OF SOUTH DAKOTA PROGRAM

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER )

APPLICATION NO. 2805-2, R&J LLC. ) ORDER
)
)

This matter is scheduled to be heard by the Water Management Board on
July 8, 2020. In preparation for that hearing, the parties shall comply with the
following:

1. To facilitate distribution to those Board members who will be appearing
remotely during the July 8 hearing, the parties shall provide a hardcopy
of each exhibit which may be used during the course of the hearing.
Each exhibit is to be numbered prior to submission. DENR will use
numbers 1-99; Applicant will use numbers 100-199; Intervenor Lon
Buehner will use numbers 200-299; and Intervenor William C. Hearne
will use numbers 300-399.

2. In order to comply with the guidance issued by the Centers for Disease
Control and the South Dakota Department of Health, the parties shall
also submit the number of individuals who will be present on their behalf
during the hearing.

3. The parties must still be prepared to provide a sufficient number of
copies of exhibits, with the exception of the administrative file, for use at

the contested case hearing, including at least nine (9) copies for the

1



Board, its counsel, and court reporter, and enough additional copies for

all parties participating in the contested proceedings.

On or before June 26, 2020, the number of participants to be present and
the exhibits as outlined above must be provided to Ron Duvall, Water Rights,
Department of Environment of Natural Resources, 523 East Capitol, Pierre, SD
S7501. '

1
)(_

/7
Dated this day of June, 2020.

BY THE BOARD:

RODNEY FREEMAN
PREHEARING CHAIRMAN



CERTIFICATION

I hereby certify that on June 18, 2020, I have personally deposited with the United States mail at Pierre,
South Dakota, first class postage, prepaid envelopes containing a Notice of Entry of Order dated June
18, 2020, regarding Water Right Permit Application No. 2805-2, as addressed below and on the parties
of record list:

Juston Eienbraun Lon Buehner William C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall D 57790

~ Sent Inter-office to;

Ann Mines Bailey, Assistant Attorney General David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1 1302 East Highway 14, Suite 1
Pierre SD 57501-8501 Pierre SD 57501-8501 ‘
72 c,;m-ﬁ\
Ron Duvall

Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this [ S day of June, 2020.

Karen Schiaak
Notary Public
My Commission expires April 1, 2025

K\é KAREN SCHLAAK ¢]
& NOTARYPusLiIc @
) State of South Dakota N4




)/

\—<B>

RAPID CITY QOFFICE ( B ) SIOUX FALLS OFFICE
333 West Boulevard o 6340 5. Weslern Avenue

Suite 400 B ANGSMCCULLEN Suite 160

P.O. Box 2670 Sioux Falls, S0 57108
Rapid City, SD 57709-2670 LAW FIRM {605) 339.6800

(605) 343.1040 Bangs, McCullen, Butler, Foye & Simmons, L.L.P. FAX {605) 339.6801
FAX (605) 343.1503 Reply to R&pid Clty Office

Writer's e-mail address: mhickey@bangsmccullen.com R ECE'VED
- Juno 26, 2020 JUN 29 2020

WATER RIGHTS
PROGRAM
Ron Duvall
Water Rights, DENR
523 East Capatol
Pierre, SD 57501

Re: In the Matter of Water Application No. 2805-2, R&dJ, LLC
Dear Mr. Duvall:

On behalf of applicant R&J, LLC, please find enclosed my Notice of Appearance. At
the July 8, 2020, hearing, we anticipate that three (3) individuals will be present for the
hearing.

BOTTIVIATY J 0T et

A]so (..IlL]i)Scd is an exhibit, numbered as Exhibit 100. We reserve the right, however,
to utilize any ‘and all documents prepared by the Departmental staff regarding this
apph‘(,;;(,_lon

If you have any questions or comments, please advise. Thank you.
Sincerely,

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, T;L.P.

MMH:bah

Enclosures.
cct ..Chcnt X o e mie e e et e e e - .
ety e A A . . St L"\ LI "' oL el ] o ."‘GSLHI’JQ‘ ‘.;
"Lon, Buehnqg T T 10 r”- iy ey
oy . R & S . R F S DR z\.-.:': NN _.'_ [T R PO _,1 |.., S..L. N SPa ) "
William Hoarne ' * !
_areynyof . L e
Lpe uij"} ,;,; SitA , nes TR AR ':p:_:‘;j?,;srg,v PURT L T RIS AT RR-EX TR 4 ;J’:
T \,,_L TR ma' B O LI S R L B DR SRR S s

www.bangsmccullen.com
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'RECEIVED
JUN 29 2020

STATE OF SOUTH DAKOTA P P ROGRAM
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF WATER

APPLICATION NO. 2805-2, R&J, LLC. Notice of Appearance

Please take notice that Michael M. Hickey, of Bangs, McCullen, Butler,
Foye & Simmons, 1L.I..P., hereby makes an appearance as an attorney for
Applicant, R&dJ, LI.C, in the above-entitled action, and requests that copies of
all further pleadings, affidavits or motions in the above-entitled matter also

be served upon the undersigned attorney.

Dated this 26t day of June, 2020.

BANGS, McCULLEN, BUTLER, :
FOYE & SIMMONS, L.L.P. «

BY: y
TICHAEL M. HCKEY
333 West Boulevard, Ste.
P.O. Box 2670

Rapid City, SD 57709-2670
Telephone: (605) 343-1040
Facsimile: (605) 343-1503
mhickev@bangsmccullen.com

ATTORNEYS FOR APPLICANT R&.J, LLC

400

Page 1 of 2
In the Matter of Water Application No. 2805-2 Nte of Appearance
R&J, LL.C




CERTIFICATE OF SERVICE

The undersigned certifies that on June 26, 2020, he caused true and
correct copies of the above to be served upon each of the persons identified
below as follows:

[X] TFirst ClassMail []  Overnight Mail
[] Hand Delivery [] Facsimile
{] Electronic Mail [] Odyssey / ECF System

Ron Duvall
WATER RIGHTS
DEPARTMENT OF ENVIRONMENT & NATURAL RESOURCES
523 East Capitol
Pierre, SD 57501

Lon Buehner
23734 Pine Haven Dr.
Rapid City, SD 57702

William C. Hearne
23762 Pine Haven Dr.
Rapid City, SD 57702

TCHAEL M. HI

Page 2 of 2

In the Matier of Water Application No. 2805-2 Ntc of Appearance
K& S, LLC

phe %

e
4
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RECEIVED
AUG 2 1 2020

WATER RIGHTS
PROGRAM

1302 East Highway 14, Suite 1
Pierre, South Dakota §7501-8501
Phone {605) 773-3215
Fax {605) 773-4106
TTY (605) 773-6585
http:/atg.sd.gov/

CHARLES D. McGUIGAN
CHIEF DEPUTY ATTORNEY GENERAL

- JASON R. RAVNSBORG
ATTORNEY GENERAL

August 20, 2020

Lon Buehner
23734 Pine Haven Drive
Rapid City, SD 57702

Juston Eienbraun
R&JLLC

P.O. Box 245
Wall, SD 57790

Michael M. Hickey
Counsel for R&J, LLC
Bangs, McCullen, Butler, Foy & Simmons

William C. Hearne
23762 Pine Haven Drive
Rapid City, SD 57702

P.O. Box 2670
Rapid City, SD 57709

David M. McVey ]

- Assistant Attorney General
1302 East Highway 14, Ste. 1
Pierre, SD 57501
Hand-delivered

Re: In the Matter Water Application No. 2805-2, R&J LLC.
To Whom it May Concern:

Enclosed please find a copy of Water Rights’ Proposed Findings of Fact and
Conclusions of Law in the above-referenced file.

Sincerely,

P S aSey—

Ann F. Mines Bailey
Assistant Attorney General

AFM/mb
Enclosures
cc w/enc: Ron Duvall, DENR Water Rights Program



. STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
APPLICATION NO. 2805-2, R&J LLC

) WATER RIGHTS’ PROPOSED
) FINDINGS OF FACT AND

) CONCLUSIONS OF LAW
)

This matter came before the South Dakota Water Management Board for
hearing on July 8, 2020. Board members James.Hutmacher, Tim Bjork,
Rodney Freeman, Peggy Dixon, Leo Holzbauer, and Bill Larson were present at
the hearing and heard the evidence presented. R&J, LLC was represented by
Michael M. Hickey. Intervenors Lon Buehner and William Hearne appeared pro
se. Ann F. Mines Bailey represented the DENR Water Rights Program and the
Chief Engineer.

The Board, having considered the testimony and exhibits pfesented and
all records and documents .on file and having entered its oral decision and
rulings on the parties"submissions, now enters the following:

FINDINGS OF FACT
1. On September 25, 2019, Water Rights received Water Permit
Applicatioﬁ No. 2805-2 on behalf of R&J, LLC seeking an appropriation of
water for commercial use in an RV park and cabins located near Rockerville,
SD. The application proposes the diversion of 4 acre-feet of water annually
with an instantapeous diversion rate of 0.044 cubic feet of water per second

(cfs) from two wells to be completed into the Crystalline Rock aquifer in the



NWLSW¥ (Lot A, Borglum Subdivision) Sec. 13-T1S-R6E in Pennington

County.

2.

At the time the application was reviewed, the Chief Enginéer,

Jeanne Goodman, recommended approval of the application subject to the

permit including four specified qualifications. Those qualifications are as

follows:

The wells approved under this Permit will be located near domestic
wells and other wells which may obtain water from the same
aquifer. The well owner under this Permit shall control his
withdrawals so there is not a reduction of needed water supplies in
adequate' domestic wells or in adequate wells having prior water
rights.

The wells authorized by Permit No. 2805-2 shall be constructed by

a licensed well driller and construction of the well and installation

- of the pump shall comply with Water Management Board Well

Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted '(bottorn to top) pursuant to Section 74:02:04:28.
The permit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the wells completed into the
Crystalline Rock aquifer.

Water Permit No. 2805-2 authorizes a total annual diversion of 4.0

acre foot of water.



4, Sometime after issuing the recommendation, but prior to the
hearing in this matter, Chief Engineer Goodman stepped down, accepting a
new -position with DENR. Eric Gronlund was subsequently named Chief
Engineer. At the hearing, Chief Engineer Gronlund officially adopted Chief
Engineer Goodman’s earlier recommendation.

5. Notice of the application and hearing was timely advertised on
December 4, 2019, in the Rapid City Journal (Pennington County).

6. DENR received timely petitions to intervene from Lon Buehner and
William Hearne.

7.  The matter was initially scheduled to be heard by the Water
Management Board duriﬁg its February 26, 2020 meeting; however, an
automatic delay was requested and the hearing was rescheduled for the next
regular Board meeting in May. Due to the COVID-19 pandemic, the hearing
- was again continued until the July, 2020 meeting. |

8. Water Permit Application No. 2805-2 is a new water permit
' applic;ation which requires a determination pursuant. to SDCL § 43-2A-9 that

there is a reasonable probability unappropriated water is available for the
proposed use, whefher the use would impair existing rights, whether the use
would be a beneficial use, and whether the proposed use is in the public
interest. |

9. In considering water availability, this Board must examine whether

the average quantity of water withdrawn annually from the groundwater source



would exceed the quantity of the average estimated annual recharge of water to
the groundwater source if this permit was granted.

10. Adam Mathiowetz, a natural resources engineer with the Water
Rights Program, reviewed the permit application, analyzed the hydrology of the
Crystalline Rock aquifer, and reviewed the information obtained from
observations wells completed into the Crystalline Rock aquifer, as well as
current water right/permit files and well completion reports for the aquifer.

11. In this area, the Crystalline Rock aquifer consist of numerous
localized aquifers in the Precambrian aged core of the Black Hills. It is made
up of Metagraywacke, which is siliceous mica schist with impure quartzite.
The aquifer has very low primary porosity. Water movement in the aquifer
occurs through fractures, joints and faults within the aquifer material. ’I‘his-
secondary porosity is very uneven and unpredictable. The aquifer is estimated
to contain approximately 2,900,000 acre-feet of recoverable water in storage in
wéstern South Dakota. Due to these aquifer characteristics, there are no
average annual recharge estimates available for the localized portion of the
Crystalline Rock aquifer in which the proposed diversion is sought.

12. Mr. Mathiowetz testified recharge to the Crystalline Rock aquifer
occurs mainly through infiltration of precipitation and streamflow losses.

13. There are two observation wells in the Crystalline Rock aquifer.
One of the wells is open to both the Deadwood Formation as well as the
Crystalline Rock aquifer and was therefore not relied upon when reviewing this

application. The other observation well, CU-86A, is located approximately 17.5

4



miles from the proposed diversion points. The data from this observation well
demonstrates that the aquifer responds to climatic trends, recharging during
wet periods and declining during dry periods. The observation well data
demonstrates that the effects from pumping are temporal and are masked by
climatic conditions. In fact, the data demonstrates an upward trend.

14. Based upon the nature and characteristics of the aquifer and the
data available from the observations wells, Mr. Mathiowetz opined that there is
unappropriated water available for this application.

15. ~Mr. Mathiowetz further testified that in reviewing the pertinent
information, he concluded that the localized portion of the Crystalline Rock
aquifer in which this diversion is sought is limited by larger faults and
significant geologic features which have been mapped to some extent. Within |
this area of interest, ther¢ are ten existing water rights in the Crystalline Rock
aquifer, with the nearest water right located approximately 0.17 miles from the
proposed diversion site. Mr. Mathiowetz opined that eve'n at that distance,
given the relatively low diversion rate and volume‘requested and the iack of a
significant history of complaints of well interference, there is a reasonable
probability that the proposed amendment would not unlawfully impair existing
water rights. | |

16. Addi_tionally, there are a number of domestic wells within the
vicinity of the proposed diversion site. Mr. Mathiowetz concluded that based -
upon the limitea diversion rate and volume requested by this application and

that there is little history of well interference in that area, there is a reasonable
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probability that the proposed diversion would not result in an unlawful
impairment of existing rights.

17. The Board finds Mr. Mathiowetz to be a credible expert witness and
that these Findings of Fact are supported by the evidence presented including
Mr. Mathiowetz’s testimony and the reports and exhibits upon which he
prepared and/or relied.

18. The Board also received the testimony of Chief Engineef Eric
Gronlund. Mr. Gronlund testified that he reviewed the application, report, and
recommendation and that he agreed with the former Chief Engineer’s
recommendation. He further testified that he believed the proposed diversion
to be a beneficial use and in the public in£erest consistent with the Board’s
previous decisions.

19. The Board finds Chief Engineer Gronlund to be a credible expert
witness and that these Findings of Fact are supported by the evidence
presented including Chief Engineer Gronlund’s testimony.

20. The Board also received the testimony of Juston Eisenbraun. Mr.
Eisenbraun completed the application on behalf of R&J, LLC. Mr. Eisenbraun
testified as to the plans to construct a RV campground with additional cabins,
along with a store, laundry facility, and shower house. There are also plans to
construct a swimming pool at a later date. The plan is to have the campground
open from May until October weather permitting.

21. The Board also received the testimony of William Hearne. Mr.

Hearne testified he owns land adjacent to the proposed project. Mr. Hearne
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testified that as the use of water in the local area has increased the water his
well is able to produce has decreased. Moreover, Mr. Hearne testified that the
water quality has decreased as the use in the area has increased. Mr. Hearne
testified that he believes that because of the unpredictable nature of the
aquifer, one does not know where the effluent from septic systems will go. Mr.
Hearne further spoke of his concerns regarding the lack of regulation and/or
enforcement regarding water quality standards.

22. Lon Buehner also testified before the Board. Mr. Buehner testified
that he believes the amount of water use in the localized area as stated in the
Water Rights report cannot be valid because of the lack of development that
exists. Mr. Buehner further testified of a great amount of development which
ﬁas been planned and tentatively approved for the local area. Mr. Buehner
additionally testified that there are a number-of commercial establishments in
the area that do not appear to have a water permit. Mr. Buehner contended
that there are a number of domestic wells in the area which have an impact on
the water in the area. Mr. Buehner further opined that given the topographical
features of the area, the applicable.area of the aquifer is quite small and that
the recharge available to this area is greatly diminished.

23. The Board finds that there is unappropriated water available to
satisfy this application.

" 24. The Board finds that granting this application would not

unlawfully impair existing water rights.



25. The Board further finds that the proposed use of the water for
commercial use in an RV campground constitutes a beneficial use.

26. The Board further finds that placing the water to this beneficial
use is in the public interest.

27. Any finding of fact more properly designated as a conclusion of law
shall be treated as such.

Based on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law:
CONCLUSIONS OF LAW

1. The Board has jurisdiction over this matter. The present
application falls within the Board's responsibility over water appropriation and
regulation in Title 46.

2. Publication was properly made, and the Notice of Hearing was
properly issued pursuant to SDCL § 46-2A-4.

3. The Chief Enginee.r recommended granting this application. This
recommendation is not, however, binding on the Board. SDCL § 46-2A-4(8).

4, The applicant is required to satisfy each of the factors set forth in
SDCL § 46-2A-9.

S. The Board concludes that R&J, LLC has satisfied each of the
féctors set forth in SDCL § 46-2A-9.

6. South Dakota Codified Law, section 46-2A-9 provides that a permit
to appropriate water may be issued “only if there is reasonable probability that

there is unappropriated water available for the applicant's proposed use, that
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the proposed diversion can be developed without unlawful impairment of
existing rights and that the proposed use is a beneficial use and in the public
interest.” Each of these factors must be met and the permit must be denied if
the applicant does not meet its burden of proof on any one of them.

7. The first factor for considerati‘on under SDCL § 46-2A-9 is whether
there is water available for the appropriation. Determination of water
availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharge/withdrawal: whether “according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will exceed the quantity of the average
estimated annual recharge of water to the groundwater source.”

8. The Board concludes there is a reasonable probability that there 1s
unappropriated water available to fulfill the amount requested by the
application.

9. The Board further concludes that it is not probable that
withdrawals from the aquifer would exceed recharge to the aquifer in violation
of SDCL § 46-6-3.1 if this. application is granted.

10. The second requirement of SDCL § 46-2A-9 is that the proposed
water use may not unlawfully impair existing water rights. The proposed
diversion can be developed without unlawful impairment of existing water
rights.

11. The third element in SDCL § 46-2A-9 is whether the use of water

would be a beneficial use: one that is reasonable and useful and beneficial to



the appropriator and also consistent with the interest of the public in the best
utilization of water supplies under SDCL § 46-1-6(3). The proposed use
(commercial) is a beneficial use.

12. The fourth requirement of SDCL § 46-2A-9 concerns the public
interest. The proposed use of the water must be “consistent with the interests
of the public of this state in the best utilization of water supplies.” SDCL
8 6-1-6(3]. The Board finds that appropriating water for commercial use, such
as this, is in the public interest.

13. Any conclusion of law more properly designated as a finding of fact
shall Vbe treated as such.

FINAL DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No. 2805-2 is
granted with the following gualifications:

1. The wells approved unde;‘ this Pefmit will be located near domestic
wells and other wells which may obtain water from the same aquifer. The well
owner under this Permit shall control his withdrawals so there is not a
reduction of needed water supplies in adequate domestic wells or in adequate
 wells having prior water rights.

2. The wells authorized by Permit No. 2805-2 shall be constructed by a
licensed well driller and construction of the well and installation of the pump

shall comply with Water Management Board Well Construction Rules, Chapter
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74:02:04 with the v~_re11 casing pressure grouted (bottom to top} pursuant to
‘Section 74:02:04:28.

3. The permit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the wells completed into the Crystalline Rock
aquifer.

4. Water Permit No. 2805-2 authorizes a total annual diversion of 4.0-
acre foot of water.

Dated this day of October, 2020.

BY THE BOARD:

South Dakota Water Management Board
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STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER WATER )
APPLICATION NO. 2805-2, R&J LLC. )

)

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the
Water Rights’ Proposed Findings of Fact and Conclusions of Law in the above
matter was served by U.S. mail, first class, postage prepaid, upon the following

on thisg,[&' day of August 2020:

Juston Eienbraun
P.O. Box 245
Wall, SD 57790

Michael M. Hickey

Counsel for R&J, LLC

Bangs, McCullen, Butler, Foy & Simmons
P.O. Box 2670 '

333 West Blvd., Suite 400

Rapid City, SD 57709

David M. McVey

Assistant Attorney General

1302 East Highway 14, Ste. 1
Pierre, SD 57501

Hand-delivered and by-Word Version

Lon Buehner
23734 Pine Haven Drive
Rapid City, SD 57702

William C. Hearne
23762 Pine Haven Drive
Rapid City, SD 57702

And on the same date, the original was filed with:

Ron Duvall

DENR Water Rights Program
Joe Foss Building

523 East Capitol Avenue
.Pierre, SD 57501

pld_afm (mb)

n F. Minés Bailey
Assistant Attorney General



DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov
July 15, 2020
NOTICE
TO: Juston Eienbraun Lon Buehner William C Hearne
R&JLLC 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD 57702 Rapid City SD 57702
Wall SD 57790
FROM: Eric Gronlund, Chief Engineer . W
Water Rights Program

SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed counsel for the Water Rights Program to prepare proposed
Findings of Fact, Conclusions of Law and a Final Decision in the matter of the approval of Water
Permit Application No. 2805-2, R & J LLC.

The Board will consider adoption of Findings of Fact, Conclusions of Law and Final Decision at
1:00 PM Central Time, on Wednesday, October 7, 2020, in the Floyd Matthew Training Center, Joe
Foss Building, 523 East Capitol Avenue, Pierre SD.

The Board requested that the proposed Findings of Fact, Conclusions of Law and Final Decision be
mailed to each Board member and parties of record by September 10, 2020. Written objections or
comments in support of the proposed Findings of Fact, Conclusions of Law and Final Decision, or
alternative Findings of Fact, Conclusions of Law and Final Decision are to be mailed to each Board
member, the Board attorney, and other parties of record by September 25, 2020. A mailing list is
enclosed. Board counsel requests that the draft findings or alternative findings be provided in both
a PDF format and a WORD format file via email to David.McVey@state.sd.us.

At the Board’s discretion, oral arguments in opposition or support of the proposed Findings of Fact,
Conclusions of Law and Final Decision, or alternative Findings of Fact, Conclusions of Law and
Final Decision may be made at the October 7, 2020, meeting. The evidentiary hearing was
completed July 8, 2020. No additional testimony will be received on October 7, 2020.

If you have questions about the findings process, please contact Ann Mines-Bailey at (605) 773-
3215.

Enclosure

C: Ann Mines Bailey, Water Rights Program Counsel
David McVey, Water Management Board Counsel



PARTIES OF RECORD MAILING LIST
WATER PERMIT APPLICATION NO. 2805-2
R&JLLC

APPLICANT

Juston Eienbraun
R&JLLC

PO Box 245
Wall SD 57790

PETITIONERS

Lon Buehner
23734 Pine Haven Dr
Rapid City SD 57702

Ann Mines Bailey, Assistant Attorney General
Counsel for Water Rights Program, DENR
Attorney General’s Office

1302 East Highway 14, Suite 1 -

Pierre, SD 57501

Michael M. Hickey
Attorney for R & J LLC
PO Box 2670

Rapid City SD 57709-2670

William C Hearne
23762 Pine Haven Dr
Rapid City SD 57702



CERTIFICATION

I hereby certify that on July 15, 2020, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated July 15, 2020,
regarding preparation of findings of fact, conclusion of law and final decision for Water Right
Permit Application No. 2805-2, as addressed below:

Juston Eienbraun Michael M. Hickey Lon Buehner William C Hearne
R&JLLC PO Box 2670 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD Rapid City SD 57702 Rapid City SD 57702
Wall SD 57790 57709-2670

Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1 1302 East Highway 14, Suite 1
Pierre SD 57501-8501 Pierre SD 57501-8501

Eric Gronlund

Water Rights Program, DENR

STATE OF SOUTH DAKOTA ) ‘
: ) SS ~
COUNTY OF HUGHES )

Sworn to, before me, this /Qg? day of July, 2020.

Finn Hpdoats

Karen Schlaak
Notary Public
My Commission expires April 1, 2025

KAREN SCHLAAK

N X
&  NOTARY PUBLIC ‘i{\
Y ~N

State of South Dakota




DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOQTA 57501-3182
denr.sd.gov

August 21, 2020

R&JLLC

c/o Juston Eisenbraun
PO Box 245

Wall, SD 57790

Dear Mr. Eisenbraun:

As requested by email on August 21, 2020, pursuant to South Dakota Well Construction Standard
74:02:04:21, you are authorized to have a South Dakota licensed welil driller construct two test wells prior
to approval of Water Permit Application No. 2805-2. The test wells will be located in the NW % SW Y%
Section 13-T1S-R6E as requested in the water permit application. All test wells must be constructed in
accordance with the SD Well Construction Standards. Any test holes or test wells that are abandoned must
be plugged pursuant to the SD Well Construction Standards.

Authorization must be obtained before water from the wells can be used in excess of domestic use as defined
by South Dakota Codified Law 46-1-6(7) or for uses other than domestic use. Approval of these test wells
does not assure issuance of a water permit. Water Permit Application No. 2805-2 has currently not been
approved pending adoption of Findings of Fact, Conclusions of Law and Final Decision by the Water
Management Board. If you have questions regarding permitting, please call Ron Duvall at (605) 773-3352.

Sincerely,

Gue Mlandmed

Eric Gronlund, Chief Engineer
Water Rights Program
(605)773-3352
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RECEIVED
SEP 2 3 2020

WATER RIGHTS
To: David McVey, Juston Eisenbraun, Michael M. Hickey, William C. Hearne PROGRAM

September 15, 2020

RE: Suggested Revision to Proposed Findings of Fact, Conclusions of Law and Finai Decision

Water Permit Application No. 20805-2, R&J LLC

Te explain the need for my suggested revision to Final Decision qualification No. 3, I'd like to discuss
conclusions rasulting from the Report to the Chief Engineer on Water Permit No. 285-2 and discuss the
ramifications of those conclusions. | believe those ramifications are likely to impact the final decision
made on the subject application. | also believe the conclusions justify my suggested revision should the
Water Management Board decide to approve the subject application.

Accessible water permit files confirm some information in the report to the Chief Engineer essentially
reflects historical out of date information. The reasons for this are the lack of inspections on many
properties for up to 50 years, lack of compliance in transferring rights, etc. Figure 1 and Table 1 of the
report listed large estimated water use on properties that have been vacant for decades. It listed
estimated water use for properties that had been closed for years and reopened as other businesses.
The report failed to list several recently developed business entities that have been in operation for
several years. It was because of these errors and omissions that | previously requested to the Chief
Engineer {Jeanne Goodman at the time) that the report be redone with current and corrected
information. | believed a revised report reflecting current and corrected information was necessary to
properly assess the R&J LLC water permit request.

My expectation preparing for the hearing was that the sole focus would be whether or not additional
water is.available for the R&J LLC property to be developed. As | reviewed water permit files and
additional data, | concluded the decision by the Water Management Board regarding the subject
apylication has huge potential ramifications for several existing commercial/business entities within
Figure 1 of the report to the Chief Engineer. The report did not show existing water rights for the
Gaslight Restaurant, Big Mountain Cabins, or Silver Mountain Resort and Cabins. The Gaslight was
recently rebuilt after a fire and the others are recent developments/expansions,

| met with the Pennington County Planning Director on Fehruary 3, 2020 to question how recent
commercial/business development in the Rockerville area could be built without an existing water right
permit and | was informed that Pennington County does nat require a water permit for a business entity
to obtain a construction or building permit. As a resuit, you have several business entities operating
within the Figure 1 area of the report with no water right permit, as required by state law. Again, these
establishments, like others in the Figure 1 area of the report, have not been inspected for water rights
purposes.

There are two businesses in the Rockerville area (within the area of interest) that may be operating with
water use that exceeds the maximum allowable water use of their water permit. The “Pine Haven
Heritage Home” in Table 1 was an assisted living facility that ceased operation about 6 years ago. The
property was eventually renovated and is now the Pine Haven portion of Rockerville Lodge and Cabins.
During“ the rezone hearing of the R&) LLC property, the owner of the motel wrate to the Pennington



County Commissioners stating that the well produced 25 GPM (gallons per minute) but the maximum
permitted water rate for the assisted living facility was 0.03 cfs which equates to 12 GPM. The other
business with an apparent issue is the Hillside Country Cabins (shown on Table 1 as Hillside Country
Cottages). The water right for this entity is 0.004 ¢fs which equals 2 GPM. Their website states they
have 18 cabins. log hemes and an executive lodge with maximum cccupancy of approximately 85
people. | do not believe it is feasible to meet the water needs of such a large entity with the maximum
permitted rate of 2 GPM.

The above water rights information is important in understanding the ramifications the R&J LLC water
right decision may have on other currently operating business entities in the report’s area of interest
(Figure 1} that are operating without a water right or may have a water right that is insufficient to meet
their water needs. If the Water Mahagement Board denies the R8J LLC water right request because
there is no unallocated water available in this localized aquifer or because the localized aquifer
withdrawals are exceeding the aquifer recharge, how will the Gaslight Restaurant, and potentially Big
Mountain Cabins, and Silver Mountain Resort and Cabins be able to obtain a water right which is
required under state law? How will Hillside Cahins or the Pine Haven partion of Rockerville Lodge and
Cabins be able to obtain additional water rights if their current use exceeds their lawfully permitted
water volumes? The Water Rights Program staff may inspect those properties. Someone may file a
complaint regarding those properties unlawfully producing water without a permit. If domestic water
users cannat meet their water needs, they may request that all commercial/business entities without a
valid water permit quit producing water. Those properties will be unable to obtain & water permit
because the localized crystalline aquifer water has been fully allocated. s the viability of the businesses
currently operating without a water right at risk with the R&8J LLC decision?

[ have explained to the Pennington County Planning and Zoning Commissioners that the water rights
issues in the Rockerville area (Figure 1) are complex and sensitive and quite frankly, a mess. The county
has helped create this situation by allowing business construction without a water right permit. The
state has played a part in creating the situation by failing to inspect existing water rights and allowing
lodging and eating establishments to be granted ficenses without a water right permit. Business owners
also have had a role in creating the situation by failing to understand or follow state laws regarding
water rights. Addressing these issues will take a commitment from both the state and the.county as
well as assistance from existing business owners,

{ continue to believe there is no unallocated water available in our localized crystalline rock aquifer. |
reviewed with you at the recent hearing that the four offsetting properties in the Rockerville area
{Permit Nos. 483-2, 479-2, 585-2 and 2211-2) have a total water rights allocation of 231.7 acre-feet per
year. This allocation represents over 7 feet of water per year within those property boundaries.
However, | do recognize the potentially devastating impact a determination that there is no unallocated
water avaitable would have on the established businesses in Figure 1 that are operating unlawfully
without a water right permit and may need to request a permit in the future. )

Conclusions of Law No. 7 states one should determine whether "according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a groundwater
source will exceed the quantity of the average estimated annual recharge to the groundwater source.”
This is consistent with Findings of Fact No. 9 which states “In considering water availability, this Board
must examine whether water withdrawn annually from the groundwater source would exceed the



quantity of the average estimated annual recharge of water to the groundwater source if this permit is
granted.” 1do not believe with such an examination one can conclude there is water available from the

" localized aquifer when Finding of Fact No. 11 states, “Due ta these aquifer characteristics, there are no
average annual recharge estimates available for the localized portion of the Crystalline Rock aquifer in
which the proposed diversion is sought.” | remind the Board that | did enter an exhibit from the study
referenced in Mr. Mathiowetz’s report which did estimate recharge in the crystalline core of the Black
Hilis.

Based on Findings of Fact Nos. 13 and 14, Mr, Mathiowetz relied on data from an cbservation well 17.5
miles from the proposed diversion points to opine that there is unappropriated water available for the
application. Applying data from an observation well 17.5 miles away, infarring the observation well is in
the same aquifer as the proposed application, is inconsistent with Finding of Fact No. 11 which states “In
this area, the Crystalline Rack aquifer consists of numerous localized aquifers in the PreCambrian aged
core of the Black Hills.” At the hearing, | discussed well invoice information which showed during
several times of reduced precipitation the shared domestic wells adjacent to the applicant’s property
essentially were dry requiring homeowners to haul water. Such information directly offsetting the
application property is more relevant than fluid levels in a well 17.5 miles away, most likely located in a
different localized aquifer than the applicant’s property and adjacent domestic wells. The backlog of
activity for well driflers in the Black Hills during times of lower precipitation also is indicative of
numerous localized aquifers in the crystalline rock where recharge during periods of lower precipitation
is insufficient to meet overall water needs.

With Chief Engineer Goodman stepping down shortly before the R&J LLC water permit hearing, | was not
able to ask her why she decided not to have the report rewritten to reflect current data or ask her why
periodic inspections had not been performed to avoid the situation where several businesses are
operating with no water rights permits and others may be taking water volumes exceeding their water
allocations. Newly appointed Chief Engineer Gronlund perhaps could have provided insight but | believe
he should be given the oppartunity to correct the noncompliance issues, Unfortunately, | don’t see how
the noncompliance issues with existing businesses such as the Gaslight Restaurant, Big Mountain Cabins,
Silver Mountain Resort and Cabins, etc. can be addressed without allocating them additional water than
what's already been allocated in the area. | don’t believe water could be allocated to those husiness
entities if the R&J LLC application is denied due to unallocated water not being available.

| conclude that the water rights issues in the area outlined in Figure 1 of the report are a mess. The
county granting construction/building permits without a water right, the state not inspecting these
properties and business owners not complying with the law all are likely causes. As I stated earlier, 1 do
not believe there is unallocated water available and | believe the R&J LLC water permit request should
be denied. However, when you look at the ramifications of an R8J LLC water permit denial on other
existing businesses that do not have but need a water right to be in compliance, { understand if the
Board's final decision is to approve the R&J LLC request.

My concern is that increased water allocations in this area are going to negatively impact our
community’s ability to meet our domestic water needs and maintain acceptable water quality. |
understand the Board is not responsible for managing water quality. However, it is important to note
that essentially ail water use in this area ends up as septic effluent. Higher water use results in higher
septic effluent volumes which increases the risk of water contamination in the localized crystalline rock



aquifer. We produce water and dispose the septic effluent into the same formation. Septic systems are
designed based on anticipated water use. Anticipated water use is also the basis for an approved water
right permit water volume. Any business entity that produces more than their permitted water volume
has the potential to not only impact available water quantity for others, but also impact water quality
because of the higher associated septic volumes.

The information discussed above shows the challenge the area immediately offsetting the R&]J LLC
application acreage has had in meeting domestic water needs and maintaining acceptable drinking
water quality. Homes adjacent to the R&J LLC acreage have periodically needed to haul water to meet
their needs. As Mr. Hearne discussed at the hearing, his domestic well adjacent to the R&J LLC acreage
has tested nitrate levels that exceed the EPA drinking water limit. | have recently discovered that in the
past the Pine Haven portion of Rockerville Lodge and Cabins, which also is adjacent to the R8J LLC
acreage, has also exceeded the EPA nitrate level limit. A third well adjacent to the R&J LLC acreage has
tested a nitrate level very close to the EPA limit during the peak tourist season,.

The resulting added water withdrawals and increased septic effluent from an approved R&J LLC water
permit will likely make it more difficult for our community to meet our domestic water needs and
maintain acceptable drinking water quality. Unlike the past, our community is now aware of the
complex water rights issues that exist in the immediate area (Figure 1 of the staff report} and
understands the priority of domestic water users. In the future we will likely look to the Chief Engineer
and the Water Management Program staff for remedies and assistance should the domestic water
needs not be met while nondomestic water users are producing from the same localized crystalline rock
aquifer.

Should the Board approve the R&J LLC water permit request, | believe it will be extremely important and
necessary to ensure the R&J LLC water withdrawals comply with the qualifications of the permit. To
monitor compliance and provide beneficial water production information to the Chief Engineer and
Water Management Program staff in identifying remedies and assistance per the above paragraph, |
request that No. 3 in the FINAL DECISION qualification be changed to the following:

. 3. The permit holder shalt measure the amount of water withdrawn from the welis completed into the
Crystalline Rock aquifer. The amount of water withdrawn shall be reported to the Chief Engineer on
June 1, August 1 and the closing date of the RV park season each year.

R&J LLC has indicated they plan on utilizing a holding tank for water storage. Therefore, metering the
water volume should be fairly easy and inexpensive. Reporting water withdrawal volumes 3 times
versus 1 time per year on the suggested dates will capture data for analysis over the peak tourist {and
likely highest water use) months of fune and July, Given 1) the historical lack of water permit
compliance inspections in the area, 2) the necessity of adjacent homeowners to haul water in the past
to meet their domestic water needs, and 3) the adjacent property water quality issues currently being
addressed by Pennington County and SD DENR, [ believe the metering of the water withdrawals and the
reporting of water use 3 times annually by the permit holder is warranted.

Petitioner, Water Permit Application No. 285-2, R&J LLC



RAPID CITY OFFICE ( B ) SHOUX FALLS OFFICE
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Rapid City, SD 57709-2670 A FIRM (605) 339.6800
{605) 343.1040 Bangs, McCullen, Butler, Foye & Simmons, L.L.P. FAX (605) 339.6801

Writer's e-mail address’ mhickey@bangsmecullen.com SEP 2 8 2020

September 25, 2020 NATER RIGHTS

PROGRAN

Ron Duvall

Water Rights, DENR
523 East Capitol
Pierre, SD 57501

Re: In the Matter of Water Application No. 2805-2, R&dJ, LL.C

Dear Mr. Duvall:

On behalf of applicant R&dJ, LLI.C, please be advised that we have no objections to the
Water Rights’ Proposed Findings of Fact and Conclusions of Law filed by Ann Mines Bailey
on August 20, 2020.

Thé applicdnt does, however; have an‘objectiofi {6 the submission of Mr. Lon
Buchner, ‘as the submission is not supported by the existing law and the evidence presented
at the hear ing -Moreover, the submission is contrary to and inconsistent with the decision
of the Boar d*and the J‘mdmgs of Fact aud Conc]usmns of Law filed by the Department of
Environment and Natural Resources. C

This letter has been sent to the attorney for the DENR, the attorney for the Water

Management Board, and all parties of r ccord pursuant to the l)hNR’s Notice dated July 15,
2020.

If you have any questions or comments, please advise. Thank you.
Sincerely,

BANGS, McCULLEN, BUTLI&R

ALTEA e L g
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ce: Juston Eisenbraun _ 1chael M. Hickéy ‘
“«4" Lon Buchneér S - S AN L <
_ Ui William Hearne. . S SRR __ IR R
~ “"Ann Mines Bailey, Water nghts ngldm Coungel 175 T et e EFITLL G
David McVey, Water Management Board Counsel =~ = - =70 077« e W
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

DE N R JOE FOSS BUILDING

523 EAST CAPITOL
SOUTH DAKOTA PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov
September 30, 2020
NOTICE

TO: Michael M. Hickey Juston Eisenbraun

Counsel for R&J LL.C R&JLLC

Bangs, McCullen, Butler, Foy & Simmons PO Box 245

PO Box 2670 Wall SD 57790

Rapid City SD 57709

Lon Buchner William C Hearne

23734 Pine Haven Drive 23762 Pine Haven Drive

Rapid City SD 57702 Rapid City SD 57702
FROM: Eric Gronlund, Chief Engineer L ) M/

Water Rights Program
SUBJECT: Inthe Matter of Water Permit Application No. 2805-2, R&J LLC
Enclosed is the Findings of Fact, Conclusions of Law, and Final Decision in the matter of Water
Permit Application No. 2805-2 as compiled by Board Counsel David McVey. Consideration of
findings is scheduled for the October 7, 2020, Water Management Board meeting.

enclosure

c: Ann Mines Bailey, Assistant Attorney General
David McVey, Assistant Attorney General



CERTIFICATION

I hereby certify that on September 30, 2020, 1 have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated September 30,
2020, for Water Right Permit Application No. 2805-2, as addressed below:

Michael M. Hickey Juston Eisenbraun
Counsel for R&J LLC R&JLLC

Bangs, McCullen, Butler, Foy & Simmons PO Box 245

PO Box 2670 Wall SD 57790

Rapid City SD 57709

Lon Buehner William C Hearne

23734 Pine Haven Drive 23762 Pine Haven Drive
Rapid City SD 57702 Rapid City SD 57702

Sent Inter-office to:

Ann Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

David McVey, Assistant Attorney General

1302 East Highway 14, Suite 1
Pierre SD 57501-8501

o]

Eric Gronlund
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this BM day of September, 2020

K gk

-Karen Schlaak
Notary Public
My Commission expires April 1, 2025

Ny KAREN SCHLAAK
o u‘ﬁ NOTARY PUBLIC
Y4 State of South Dakota

RSt PP P

&
N
N




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER ) FINDINGS OF FACT,CONCLUSIONS
APPLICATION NO. 2805-2, R&J LLC ) OF LAW, AND FINAL DECISION
)
)

This matter came before the South Dakota Water Management Board for
hearing on July 8, 2020. Board members James Hutmacher, Tim Bjork,
Rodney Freeman, Peggy Dixon, Leo Holzbauer, and Bill Larson were present at
the hearing and heard the evidence presented. R&J, LLC was represented by
Michael M. Hickey. Intervenors Lon Buehner and William Hearne appeared pro
se. Ann F. Mines Bailey represented the DENR Water Rights Program and the
Chief Engineer.

The Board, having considered the testimony and exhibits presented and
all records and documents on file and having entered its oral décision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT
1. On September 25, 2019, Water Rights received Water Permit
Application No. 2805-2 on behalf of R&J, LLC seeking an appropriation of
water for commercial use in an RV park and cabins located near Rockerville,
SD. The application proposes the diversion of 4 acre-feet of water annually
with an instantaneous diversion rate of 0.044 cubic feet of water per second

(cfs) from two wells to be completed into the Crystalline Rock aquifer in the



NWY4SWY% (Lot A, Borglum Subdivision) Sec. 13-T1S-R6E in Pennington

County.

2.

At the time the application was reviewed, the Chief Engineer,

Jeanne Goodman, recommended approval of the application subject to the

permit including four specified qualifications. Those qualiﬁcations. are as

follows:

The wells approved under this Permit will be located near domestic
wells and other wells which may obtain water from the same
aquifer. The well owner under this Permit shall control his
withdrawals so there is not a reduction of needed water supplies in
adequaté domestic wells or in adequate wells having prior water
rights.

The wells authorized by Permit No. 2805-2 shall be constructed by

a licensed well driller and construction of the well and installation

of the pump shall comply with Water Management Board Well

Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:28.
The pg:rmit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the wells completed into. the
Crystalline Rock aquifer. |

Water Permit No. 2805-2 authorizes a total annual diversion of 4.0

acre foot of water.



4. Sometime after issuing the recommendation, but prior to the
hearing in this matter, Chief Engineer Goodman stepped down, accepting a
new position with DENR. Eric Gronlund was subsequently named Chief
Engineer. At the hearing, Chief Engineer Gronlund officially adopted Chief
VEngineer Goodman'’s earlier recommendation.

S. Notice of the application and hearing was timely advertised on
December 4, 2019, in the Rapid City Journal (Pennington County).

6. DENR received timely petitions to intervene from Lon Buehner and
William Hearne.

7. The matter was initially scheduled to be heard by the Water
Management Board during its February 26, 2020 meeting; however, an
automatic delay was requested and the hearing was rescheduled for the next
regular Board meeting in May. Due to the COVID-19 pandemic, the hearing
was again continued until the July, 2020 meeting.

8. Water I.Dermit Application No. 2805-2 is a new water permit
application which requires a determination pursuant to SDCL § 43-2A-9 that
there is' a reasonable probability unappropriated water is available for the
proposed use, whether the use would impair existing rights, whether the use
would be a beneficial use, and whether the proposed use is in the public
interest.

9. In considering water availability, this Board must examine whether

the average quantity of water withdrawn annually from the groundwater source



would exceed the quantity of the average estimated annual recharge of water to
the groundwater source if this permit was éranted.

10. Adam Mathiowetz, a natural resources engineer with the Water
Rights Program, reviewed the permit application, analyzed the hydrology of the
Crystalline Rock aquifer, and reviewed the information obtained from
observations wells completed into the Crystalline Rock aquifer, as well as
current water right/permit files and well completion reports for the aquifer.

11. In this area, the Crystalline Rock aquifer consist of numerous
localized aquifers in the Precambrian aged core of the Black Hills. It is made
up of Metagraywacke, which is siliceous mica schist with impure quartzite.
The aquifer has very low primary porosity. Water movement in the aquifer
occurs through fractures, joints and faults within the aquifer material. This
secondary porosity is very uneven and unpredictable. "i‘he aquifer is estimated
to contain approximately 2,900,000 acre-feet of recoverable water in storage in
western South Dakota. Due to these aquifer characteristics, there are no
average annual recharge estimates available for the localized portion of the
Crystalline Rock aquifer in which the proposed diversion is sought.

12. Mr. Mathiowetz testified recharge to the Crystalline Rock aquifer
occurs mainly through inﬁltra-tion of precipitation and streamflow losses.

13. There are two observation wells in the Crystalline Rock aquifer.
One of the wells is open to both the Deadwood Formation as well as the

Crystalline Rock aquifer and was therefore not relied upon when reviewing this

application. The other observation well, CU-86A, is located approximately 17.5
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miles from the proposed diversion points. The data from this observation well
demonstrates that the aquifer responds to climatic trends, recharging during
wet periods and declining during dry periods. The observation well data
demonstrates that the effects from pumping are temporal and are masked by
climatic conditions. In fact, the data demonstrates an upward trend.

14. Based upon the nature and characteristics of the aquifer and the
data available from the observations wells, Mr. Mathiowetz opined that there is
unappropriated water available for this application.

15. Mr. Mathiowetz further testified that in reviewing the pertinent
information, he concluded that the localized portion of the Crystalline Rock
aquifer in which this diversion is sought is limited by larger faults and
significant geologic features which have been mapped to some extent. Within
this area of interest, there are ten existing water rights in the Crystalline Rock
aquifer, with the nearest water right located approximately 0.17 miles from the
proposed diversion site. Mr, Mathiowetz opined that even at that distance,
given the relatively low diversion rate and volume requested and the lack of a
significant history of complaints of well interference, there is a reasonable
probability that the proposed amendment would not unlawfully impair existing
v;rater rights.

16. Additionally, there are a number of domestic wells within the
vicinity of the proposed diversion site. Mr. Mathiowetz concluded that based

upon the limited diversion rate and volume requested by this application and

that there is little history of well interference in that area, there is a reasonable

5



probability that the proposed diversion would not result in an unlawful
impairment of existing rights.

17. The Board finds Mr. Mathiowetz to be a credible expert witness and
that these Findings of Fact are supported by the evidence presented including
Mr. Mathiowetz’s testimony and the reports and exhibits upon which he
prepared and/or relied.

18. The Board also received the testimony of Chief Engineer Eric
Gronlund. Mr. Gronlund testified that he reviewed the application, report, and
recommendation and that he agreed with the former Chief Engineer’s |
recommendation. He further testified that he believed the proposed diversion
to be a beneficial use and in the public interest consistent with the Board’s
previous decisions.

19. The Board finds Chief Engineer Gronlund to be a credible expert
witness and that these Finding; of Fact are supported by the evidence
preseﬁted including Chief Engineer Gronlund’s testimony.

20. The Board also received the testimony of Juston Eisenbraun. Mr.
Eisenbraun completed the application on behalf of R&J, LLC. Mr. Eisenbraun
testified as to the plans to construct a RV campground with additional cabins,
along with a store, laundry facility, and shower house. There are also plans to
construct a swimming pool at a later date. The plan is to have the campground
open from May until October weather permitting.

21.  The Board also received the testimony of William Hearne. Mr.

Hearne testified he owns land adjacent to the proposed project. Mr. Hearne
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testified that as the use of water in the loca_l-area has increased the water his
well is able to produce has decreased. Moreover, Mr. Hearne testified that the
water qualify has decreased as the use in the area has increased. Mr. Hearne
testified that he believes that because of the unpredictable nature of the
aquifer, one does not know where the effluent from septic systems will go. Mr.
Hearne further spoke of his concerns regarding the lack of regulation and/or
enforcement regarding water quality standards.
: 22. Lon Buehner also testified before the Board. Mr. Buehner testified
that he believes the amount of water use in the localized area as stated in the
Water Rights report cannot be valid because of the lack of development that
exists. Mr. Buehner further testified of a great amount of development which
has been planned and tentatively approved for the local area. Mr. Buehner
additionally testified that there are a number of commercial establishments in
kthe area that do not appear to have a water permit. Mr. Buehner contended
thét there are a number of domestic wells in the area which have an impact on
the water in the area. Mr. Buehner further opined that given the topographical
features of the area, the applicable area of the aquifer is quite sfna.ll and that
the recharge available to this area is greatly diminished.
23. The Board finds that there is unappropriated water available to
satisfy this application.
24. The Board finds that granting this application would not

unlawfully impair existing water rights.



25. The Board further finds that the proposed use of the water for
commercial use in an RV campground constitutes a beneficial use.

26. The Board further finds that placing the water to this beneficial
use is in the public interest.

27. Any finding of fact more properly designated as a conclusion of law
shall be treated as such.

Based on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law:
CONCLUSIONS OF LAW

i. The Board has jurisdiction over this matter. The present
application félls within the Board's responsibility over water appropriation and
regulation in Title 46.

2. Publication was properly made, and the Notice of Hearing was
properly issued pursuant to SDCL § 46-2A-4.

3. The Chief Engineer recommended granting this application. This
recommendation is not, however, binding on the Board. SDCL § 46-2A-4(8).

4. The applicant is required to satisfy each of the factors set forth in
SDCL § 46-2A-9.

| S. The Board concludes that R&J, LLC has satisfied each of the |

factors set forth in SDCL § 46-2A-9,

6. South Dakota Codified Law, section 46-2A-9 provides that a permit
to appropriate water may be issued “only if there is reasonable probability that

there is unappropriated water available for the applicant's proposed use, that
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the proposed diversion can be developed without unlawful impairment of
existing rights and that the proposed use is a beneficial use and in the public
interest.” Each of these factors must be met and the permit must be denied if
the applicant does not meet its burden of proof on any one of them.

7. The first factor for consideration under SDCL § 46-2A-9 is whether
there is water available for the appropriation. Determination of water
availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharge/withdrawal: whether “according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will exceed the quantity of the average
estimated annual recharge of water to the grouﬁdwater source.”

8. The Board concludes there is a reasonable probability that there is
unappropriated water available to fulfill the amount requested by the
application.

9. The Board further concludes that it is not probable that
withdrawals from the aquifer would-exceed recharge to the aquifer in violation
of SDCL § 46-6-3.1 if this application is granted.

10. The second requirement of SDCL § 46-2A-9 is that the proposed
water use may not unlawfully impair existing water rights. The proposed
diversion can be developed without unlawful impairment of existing water
rights.

11. The third element in SDCL § 46-2A-9 is whether the use of water

would be a beneficial use: one that is reasonable and useful and beneficial to



the appropriator and also consistent with the interest of the public in the best
utilization of water supplies under SDCL § 46-1-6(3). The proposed use
(commercial) is a beneficial use.

12. The fourth requirement of SDCL § 46-2A-9 concerns the public
interest. The proposed use of the water must be “consistent with the interests
of the public of this state in the best utilization of water supplies;” SDCL
§ 6-1-6(3). The Board finds that appropriating water for comrﬂercial use, such
as this, is in the public interest.

13. Any conclusion of law more properly designated as a finding of fact
shall be treated as such.

FINAL DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Wgter‘ Permit Application No. 2805-2 is
granted with the following qualifications:

1. The wells approved under this Permit will be located near domestic
wells and other wells which may obtain water from the same aquifer. The well
owner under this Permit shall control his withdrawals so there is not a
reduction of needed water supplies in adequate domestic wells or in adequate
wells having prior water rights.

2. The wells authorized by Permit No. 2805-2 shall be constructed by a
licensed well driller and construction of the well and installation of the pump

shall comply with Water Management Board Well Construction Rules, Chapter

10



74:02:04 with the well casing pressure grouted (bottom to top) pursuant to
Section 74:02:04:28.

3. The permit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the wells completed into the Crystalline Rock
aquifer.

4. Water Permit No. 2805-2 authorizes a total annual diversion of 4.0-
acre foot of water.

Dated tﬁis 7thday of October, 2020.

BY THE BOARD:

James Hutmacher, Chairman
South Dakota Water Management Board
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TO:

FROM:

SUBJECT:

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

N R JOE FOSS BUILDING

523 EAST CAPITOL

SOUTH DAKOTA PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

October 13, 2020

NOTICE OF ENTRY OF ORDER

Michael M. Hickey Lon Buehner William C Hearne
Attorney for R & JLL.C 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 2670 Rapid City SD 57702 Rapid City SD 57702

Rapid City SD 577092670

Eric Gronlund, Chief Engineer &od M”Lo/

Water Rights Program

- Notice of Entry of Findings of Fact, Conclusions of Law and Final Decision in the

matter of Water Permit No. 2805-2, R & JLLC

Notice is hereby given that on the 7th day of October 2020, the South Dakota Water Management
Board entered its Findings of Fact, Conclusions of Law, and Final Decision in the above-entitled
matter. Enclosed is the signed Findings of Fact, Conclusions of Law and Final Decision adopted by

the Board.

'

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of
appeal of the Board’s decision must be filed within thirty days of this notice and be in accordance
with procedures established in SDCL 1-26-31.

Enclosure

¢ Juston Eisenbraun, R&J LLC, PO Box 245, Wall SD 57790
Ann Mines Bailey, Water Rights Program Counsel
David McVey, Water Management Board Counsel



CERTIFICATION

I hereby certify that on October 13, 2020, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated October 13,
2020, regarding adoption of findings of fact, conclusion of law and final decision for Water Right
Permit Application No. 2805-2, as addressed below:

Juston Eisenbraun Michael M. Hickey Lon Buehner William C Hearne
R&JLLC PO Box 2670 23734 Pine Haven Dr 23762 Pine Haven Dr
PO Box 245 Rapid City SD Rapid City SD 57702 Rapid City SD 57702
Wall SD 57790 57709-2670 :

Sent Inter-office to;

Ann Mines Bailey, Assistant Attorney General David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1 1302 East Highway 14, Suite 1
Pierre SD 57501-8501 Pierre SD 57501-8501

i
Eric Gronlund
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

o ,
Swomn to, before me, this_/3_ day of October }3; 2020.

[y enlaats

Karen Schlaak
Notary Public
My Commission expires April 1, 2025

iy KAREN SCHLAAK ¢
‘L‘E NOTARY PUBLIC Sg
;% State of South Dakota ™




: STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESQURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER
APPLICATION NO. 2805-2, R&J LLC

FINDINGS OF FACT,CONCLUSIONS
OF LAW, AND FINAL DECISION

)
)
)
)

This matter came before the South Dakota Water Management Board for
hearing on July 8, 2020. Board members James Hutmacher, Tim Bjork,
Rodney Freeman, Peggy Dixon, Leo Holzbauer, and Bill Larson were present at
the hearing and heard the evidence presented. R&J, LLC was represented by
Michael M. Hickey. Intervenors Lon Buehner and William Hearne appeared pro
se. Ann F. Mines Bailey represented the DENR Water Rights Program and the
Chief Engineer.

The Board, having considered the testimony and exhibits presented and
all 1-'ecords and documents on file and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

FINDINGS OF FACT
.1. On September 25, 2019, Water Rights received Water Permit
Application No. 2805-2 on behalf of R&J, LLC seeking an appropriation of
water for commercial use in an RV park and cabins located near Rockerville, _
SD. The application proposes the diversion of 4 acre-feet of water annually
with an instantaneous diversion rate of 0.044 cubic feet of water per second

(cfs) from two wells to be completed into the Crystalline Rock aquifer in the



NW%4SWs (Lot A, Borglum Subdivision) Sec. 13-T1S-R6E in Pennington

County.

2.

At the time the application was reviewed, the Chief Engineer,

Jeanne Goodman, recommended approval of the application subject to the

permit including four specified qualifications. Those qualifications are as

follows:

The wells approved under this Permit will be located near domestic
wells and other wells which may obtain water from the same
aquifer. The well owner under this Permit shall control his
withdrawals so there is not a reduction of needed water supplies in
adequate domestic wells or in adequate wells having prior water
rights.

The wells authorized by Permit No. 2805-2 shall be constructed by
a licensed well driller and construction of the well and installation
of the pump shall comply with Water Management Board Well
Construction Rules, Chapter 74:02:04 with the well casing
pressure grouted (bottom to top) pursuant to Section 74:02:04:28.
The permit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the wells completed into the
Crystalline Rock aquifer.

Water Permit No. 2805-2 authorizes a total annual diversion of 4.0

acre foot of water.




4. Sometime after issuing the recommendation, but prior to the
hearing in this matter, Chief Engineer Goodman stepped down, accepting a
new position with DENR. Eric Gronlund was subsequently named Chief
Engineer. At the hearing, Chief Engineer Gronlund officially adopted Chief
Engineer Goodman'’s earlier recommendation.

5. Notice of the application and hearing was timely advertised on
December 4, 2019, in the Rapid City Journal (Pennington County).

6. DENR received timely petitions to intervene from Lon Buehner and
William Hearne.

7. The matter was initially scheduled to be heard by the Water
Management Board during its February 26, 2020 meeting; however, an
automatic delay was requested and the hearing was rescheduled for the next
regular Board meeting in May. Due to the COVID-19 pandemic, the hearing
was again continued until the July, 2020 meeting.

8. Water Permit Application No. 2805—2' is a new water permit
application which requires a determination pursuant to SDCL § 43-2A-9 that
there is a reasonable probability unappropriated water is available for the
proposed use, whether the use would impair existing rights, whether the use
would be a beneficial use, and whether the proposed use is in the pubiic
interest.

9. In considering water availability, this Board must examine whether

the average quantity of water withdrawn annually from the groundwater source



would exceed the quantity of the average estimated annual recharge of water to
the groundwater source if this permit was granted.

10.. Adam Mathiowetz, a natural resources engineer with the Water
Rights Program, reviewed the permit application, analyzed the hydrology of the

.Crystalline Rock aquifer, and reviewed the information obtained from
observations wells complefed into the Crystalline Rock aquifer, as well as
current water right/permit files and well completion reports for the aquifer.

11. In this area, the Crystalline Rock aquifer consist of numerous
localized aquifers in the Pre;:ambrian aged core of the Black Hills. It is made
up of Metagraywacke, which is siliceous mica schist with impure quartzite.
The aquifer has very low primary porosity. Water movement in the aquifer
occurs through fractures, joints and faults within the aquifer material. This
secondary porosity is very uneven and unpredictable. The aquifer is estimated
to contain approximately 2,900,000 acre-feet of recoverable water in storage in
western South Dakota. Due to these aquifer characteristics, there are no
average annual recharge estimates available for the localized portion of the
Crystalline Rock aquifer in which the proposed diversion is sought.

12. Mr. Mathiowetz testified recharge to the Crystalline Rock aquifer
occurs mainly through infiltration of precipitation and streamflow losses.

13. There are two observation wells in the Crystalline Rock aquifer.
One of the wells is open to both the Deadwood Formation as well as the
Crystalline Rock aquifer and was therefore not relied upon when reviewing this

application. The other observation well, CU-86A4, is located approximately 17.5
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miles from the proposed diversion points. The data from this observation well
demonstrates that the aquifer responds to climatic trends, recharging during
wet periods and declining during dry periods. The observation well data
demonstrates that the effects from pumping are temporal and are masked by
climatic conditions. In fact, the data demonstrates an upward trend.

14. Based upon the nature and characteristics of the aquifer and the
data available from the observations wells, Mr. Mathiowetz opined that there is
unappropriated water available for this application.

15. Mr. Mathiowetz further testified that in reviewing the pertinent
information, he concluded that the localized portion of the Crystalline Rock
aquifer in which this diversion is sought is limited by larger faults and
significant geologic features which have been mapped to some extent. Within
this area of interest, there are ten existing water rights in the Crystalline Rock
aquifer, with the nearest water right located approximately 0.17 miles from the
proposed diversion site. Mr. Mathiowetz opined that even at that distance,
given the relatively low diversion rate and volume requested and the lack of a
significant history of complaints of wevll interference, there is a reasonable
probability that the proposed amendment would not unlawfully impair existing
water rights.

16. Additionally, there are a number of domestic wells within the
vicinity of the proposed diversion site. Mr. Mathiowetz concluded that based

upon the limited diversion rate and volume requested by this application and

that there is little history of well interference in that area, there is a reasonable
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probability that the proposed diversion would not result in an unlawful
impairment of existing rights.

17. The Board finds Mr. Mathiowetz to be a credible expert witness and
that these Findings of Fact are supported by the evidence presented including
Mr. Mathiowetz’s testimony and the reports and exhibits upon which he
prepared and/or relied.

18. The Board also received the testimony of Chief Engineer Eric
Gronlund. Mr. Gronlund testified that he reviewed the application, report, and
recommendation and that he agreed with the former Chief Engineer’s
recommendation. He further testified that he believed the proposed diversion
to be a beneficial use and in the public interest consistent with the Board’s
previous decisions.

19. The Board finds Chief Engineer Gronlund to be a credible expert
witness and that these Findings of Fact are supported by the evidence
presented including Chief Engineer Gronlund’s testimony.

20. The Board also received the testimony of Juston Eisenbraun. Mr.
Eisenbraun completed the application on behalf of R&J, LLC. Mr. Eisenbraun
testified as to the pians to construct a RV campground with additional cabins,
along with a store, laundry facility, and shower house. There are also plans to
construct a swimming pool at a later date. The plan is to have the campground
open from May until October weather permitting.

21. The Board also received the testimony of William Hearne. Mr.

Hearne testified he owns land adjacent to the proposed project. Mr. Hearne
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testified that as the use of water in the local area has increased the water his
well is able to produce has decreased. Moreover, Mr. Hearne testified that the
water quality has decreased as the use in the area has increased. Mr. Hearne
testified that he believes that because of the unpredictable nature of the
aquifer, one does not know where the effluent from septic systems will go. Mr.
Hearne further spoke of his concerns regarding the lack of regulation and/or
enforcement regarding water quality standards.

22. Lon Buehner also testified before the Board. Mr. Buehner testified
that he believes the amount of water use in the localized area as stated in the
Water Rights report cannot be valid because of the lack of development that
exists. Mr. Buehner further testified of a great amount of development which
has been planned and tentatively approved for the local area. Mr. Buehner
additionally testified that there are a number of commercial establishments in
the area that do not appear to have a water permit. Mr. Buehner contended
that there are a number of domestic wells in the area which have an impact on
the water in the area. Mr. Buehner further opined that given the topographical
features of the area, the applicable area of the aquifer is quite small and that
the recharge available to this area is greatly diminished.

23. The Board finds that there is unappropriated water available to
satisfy this application.

24. The Board finds that granting this application would not

unlawfully impair existing water rights.



25. The Board further finds that the proposed use of the water for
commercial use in an RV campground constitutes a beneficial use.

26. The Board further finds that placing the water to this beneficial
use is in the public interest.

27. Any finding of fact more properly designated as a conclusion of law
shall be treated as such.

Based on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law:
CONCLUSIONS OF LAW

1. The Board has jurisdiction over this matter. The present
application falls within the Board's responsibility over water appropriation and
regulation in Title 46.

2. Publication was properly made, and the Notice of Hearipg was
properly issued pursuant to SDCL § 46-2A-4,

3. The Chief Engineer recommended granting this application. This
recommendation is not, however, binding on the Board. SDCL § 46-2A-4(8).

4.  The applicant is required to satisfy each of the factors set forth in
SDCL § 46-2A-9.

S. The Board concludes that R&.J, LLC has satisfied each of the
factors set forth in SDCL § 46-2A-9.

6. South Dakota Codified Law, section 46-2A-9 provides that a permit
to appropriate water may be issued “only if there is reasonable probability that

there is unappropriated water available for the applicant's proposed use, that
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the proposed diversion can be developed without unlawful impairment of
existing rights and that the proposed use is a beneficial use and in the public
interest.” Each of these factors must be met and the permit must be denied if
the applicant does not meet its burden of proof on any one of them.

7. The first factor for consideration under SDCL § 46-2A-9 is whether
there is water available for the appropriation. Determination of water
availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharge/withdrawal: whether “according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will exceed the quantity of the average
estimated annual recharge of water to the groundwater source.”

8. The Board concludes there is a.reasonable probability that there is
unappropriated water available to fulfill the amount requested by the
application.

| 9. The Board further concludes that it is not probable that
withdrawals from the aquifer would exceed recharge to the aquifer in violation
of SDCL § 46-6-3.1 if this application is granted.

10. The second requirement of SDCL § 46-2A-9 is that the‘ proposed
water use may not unlawfully impair existing water rights. The proposed
diversion can be developed without unlawful impairment of existing water
rights.

11. The third element in SDCL § 46-2A-9 is whether the use of water

would be a beneficial use: one that is reasonable and useful and beneficial to



the appropriator and also consistent with the interest of the public in the best
utilization of water supplies under SDCL § 46-1-6(3). The proposed use
(commercial) is a beneficial use.

12.  The fourth requirement of SDCL § 46-2A-9 concerns the public
interest. The proposed use of the water must be “consistent with the interests
of the public of this state in the best utilization of water supplies.” SDCL
§ 6-1-6(3). The Board finds that appropriating water for commercial use, such
as this, is in the public interest.

13.  Any conclusion of law more properly designated as a finding of fact
shall be treated as such.

FINAL DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No. 2805-2 is
granted with the following qualifications:

1. The wells approved under this Permit will be located near domestic
wells and other wells which may obtain water from the same aquifer. The well
owner under this Permit shall control his withdrawals so there is not a
reduction of needed water supplies in adequate domestic wells or in adequate
wells having prior water rights.

2. The wells authorized by Permit No. 2805-2 shall be constructed by a
licensed well driller and construction of the well and installation of the pump

shall comply with Water Management Board Well Construction Rules, Chapter

10



74:02:04 with the well casing pressure grouted (bottom to top) pursuant to
Section 74:02:04:28.

3. The permit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the wells completed into the Crystalline Rock
aquifer.

4. Water Permit No. 2805-2 authorizes a total annual diversion of 4.0-
acre foot of water.

Dated this 7thday of October, 2020.

ames Hutmacher, Chairman
South Dakota Water Management Board

11



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

KoV 2 4 20N

R&JLLC

c/o Juston Eisenbraun
PO Box 245

Wall SD 57790

Dear Mr. Eisenbraun:

Enclosed is Water Permit No. 2805-2 authorizing construction of the water diversion system and beneficial
use of the water, not exceeding the limits as specified in the Water Permit.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use. An
investigation can then be scheduled so the water license may be issued, thus completing the acquisition of
a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to answer
some of the questions associated with obtaining and keeping a water right. '

Sincerely,

ook

Eric Gronlund, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures
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SD EForm - 1621LD V1

SOUTH DAKOTA WATER WELL COMPLETION REPORT 11-02
Location NW % SW % Sec 13 Twp 3§ Rg GE | well Owner: Juston Eisenbraun
|§ P BN | gusiness Name:
County Pennington <] North HEOMN pddress: PO _Box 245
T T . -
Please mark well : : City, State, Zip: Wall SD 57790
location with an “X" _____J' _________ E
i i WELL LOG: DEPTH
I
W : : E FORMATION FROM TO
X | X clay, light brown 0 6
-___.E_---_-___.E ..... schist, heavily weathered 6 38
! : schist, moderately weathered 38 65
Well Completion Date : : schist, gray, w/moderately weathered 65 170
1/7/2021 ki 1 Mile - 20068
schist,w/ occasional weathered zones| 170 250
Dlsta:;ose(;o nearas;tp?tanﬁai pdollut.ian fs_oui-;e (septic tank, abandoned we(lldfeetdlf;ot etc.)?) quartzitic schist 250 493
+ . from ramn fne identify source -
e schist , gray 493 613
PROPOSED USE:
Domestic/Stock Municipal Business Test holes
Irrigation Industrial | |institutional Monitoring welll sTATIC WATER LEVEL 70 FEET
METHOD OF DRILLING: If flowing: closed in pressure PSI
DHH GPM flow through Inch pipe
Controlled by [ ] Valve [_] Reducers [Jother
CASING DATA: Steel [] prastic L] other | Reguced flow rate "
If other describe
PIPEWEIGHT DIAMETER  FROM TO HOLE DIAMETER | Can well be completely shutin?
23 LeFT 7N +2er 172 FT 8 3/4 N
" N - | WELLTEST DATA:
LB/FT IN FT FT IN D Pumped Describe: air developed
GROUTING DATA: [] saited
Grout Type No. of Sacks Grout Weight From To . Othar
cement 45 15 Lbigal 0 Ft 172 Ft _
Pumping Level Below Land Surface
Lb/gal Ft Ft
Desabe gouing omane 600 Ft. After 3 Hrs. pumped 15 GPm
pressure grouted through casing Ft. After Hrs. pumped GPM
If pump installed, pump rate: GPM
SCREEN: [_] Perforated pipe [] Manufactured CEMARKS
Diameter Inches Length Feet Well #1
Material
Slot Size Set From Feet to Feet
Other information
This well was drilled under license # 331 and this

WAS A PACKER OR SEAL USED? | |Yes
If so, what material?

No

Describe packer(s) and location

DISINFECTION: Was well disinfected upon completion?
[“]ves.How?  chlorine solution

report is true and accurate.
Driling firm: Taylor Drilling Co.

Signature of License Representative:

K 77—

Lab to which water DNO- Why Not?
quality sample sent for analysis

Signature of Well Owner or Equitable Property Holder:

RECEIVED

A

Date: e 4.9

FLD T &

WATER RIGHTS
PROGRAM
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SD EForm - 1621LD V1

WAS A PACKER OR SEAL USED? | |Yes
If so, what material?
Describe packer(s) and location

No

DISINFECTION: Was well disinfected upon completion?
[“]ves. How?  chiorine solution

SOUTH DAKOTA WATER WELL COMPLETION REPORT 11-02
Locaton NW % SW % Sec 13 Twp 3I% Rg 6E | wellowner:  Juston Eisenbraun
P‘ Business Name:
) 2.2/ ze|
County Pennington [~] North Address: PO Box 245
Please mark well E E City, State, Zip: 5] 1] SD 57790
location with an “X" gt } I
i i WELL LOG: DEPTH
W : : E FORMATION FROM TO
X ' top soil & sandy clay 0 2
""":L"“"""':' ..... schist, heavily weathered 2 28
- ! schist, gray, occasional zones of 28 315
Well Completion Date : ! moderate to heavy weathering
1/25/2021 ke 1 Mile o schist, heavily oxidized 315 328
schist, gray 328 601
Distance to nearest potential pollution source (septic tank, abandoned well, feed lot, etc.)?
150+ fi. from drain field (identify source)
PROPOSED USE:
Domestic/Stock Municipal Business Test holes
Irrigation Industrial . Institutional Monitoring welll sTATIC WATER LEVEL 62 FEET
METHOD OF DRILLING: If flowing: closed in pressure PSI
DHH GPM flow through Inch pipe
Controlled by [_] Valve [ Reducers [_]Other
CASING DATA: Steel [] prastic [T other | Resuced fiow rate —
If other describe
PIPEWEIGHT DIAMETER  FROM TO HOLE DIAMETER | Can well be completely shutin?
23 BiFT 7 N +2Fr 172 F1 8 3/4 N _
LBIFT IN FT FT IN WELL TEST DATA:
LBIFT IN FT FT IN | [[]Pumped Describe: air developed
GROUTING DATA: [] gaited
Grout Type No. of Sacks Grout Weight From To s
er
cement 37 15 Lbigal 0 Ft 172 Ft ] _ Sk
Lblgal Ft Ft umping Level Below Land Surface
Deacbs g g =2 590 Ft. After 1 Hrs. pumped 19 gPm
pressure grouted through casing 450 Ft. After 1 Hrs. pumped 17 GPm
If pump installed, pump rate: GPM
SCREEN: [_] perforated pipe [ Manufactured " REMARKS
Diameter Inches Length Feet Well #2
Material
Slot Size Set From Feet to Feet
Other information
This well was drilled under license # 331 and this

report is true and accurate.

Drilling firm: Taylor Drilling Co.

Signature of License Representative:

Y7

Lab to which water |:|N0, Why Not?
RECEIVE

Signature of Well Owner or Equitable Property Holder:

D

quality sample sent for analysis
FEB 12 2

]mate:

WATER RlGﬂTS

PROGRA
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