WATER PERMIT NO. 2639-2

Name of Applicant: Robert Cannon

Address: PO Box 2086, Rock Springs WY 82902 Phone: 307 350-4756
Amount of Water Claimed: 83 AF Total Acres: NA

Source of Water Supply: Mill Iron Creek

Water to be used for: fish & wildlife propagation and recreation County: Lyman
Type of Waste Disposal System:

Location: 10 miles south of Presho

PRIORITY Date Received: 10-29-08 Application/License Fee: $200
Corrected Application Received: Period of Annual Use: January 1 — December 31

Remarks: reconstruction of breached dam

Diversion Point: SW Y% SE % Sec 26-T104N-R77TW

Water Impounded: SW % SE Y4 & E % SE Y Sec

26-T104N-R7TW i6

Depth of Well: NA é{

Well Driller: '

Remarks:
Type of Map: aerial
Prepared by: Dave Konechne, PE

Reviewed and the Number Assigned on: 10-30-08 By: Karen Schlaak

Notice of Hearing - date to intervene:




SD EForm - 1585 V2
FORM 2: Application for uses other than irrigation
(tybe or print)
(office use only)

Woter Rights Program | No-_Alg 39 = 3 Hvdnlogic Unit___/ 0 /#0230y RECEIVED

Joe Foss Building :
523 E. Capitol Basin_ | A [ Ee QUAUU OCT 2 9 2008
Pierre, SD 57501-3181 | Newspaper ?{ ymon G NeradQ ¢ Bov 57K WATER RIGHTS

(605) 773-3352

los -£95-% 399 GHeakn £1568 PROGRAM

Application For Permit To Appropriate Water Within The State Of South Dakota

Check use(s) of water:

Municipal B Suburban Housing Recreational Institutional
Rural Water System Commercial Fish & Wildlife Geothermal Heat
[] Domestic (over 18 gpm) [ ndustrial | | Other
Type of Application: New D Vested Right (Use predates Mar 2, 1955) D Future Use Reservation
(check one) DPlace to Beneficial Use Water Reserved by Future Use Permit No.

[ JAmendment/Correction to Permit No.
Descﬂption of amendment/correction: (i.e. change diversion point(s), add diversion point(s), change use, etc.)

1. Name of Applicant Robert Cannon Phone (307) 350-4756
(check one) Owner [_JTenantfessee
Mailing Address P.O. Box 2086, Rock Springs State WY 82902
(Street, RR, or Box and City) (Zip Code)
2. Amount of water claimed *CFSor **GPM 83 ***AF

(*Cubic Feet per Second)  (**Gallons per Minute) (*** Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Source of water supply Mill lron Creek

4. Location of point of diversion (example - 3 wells in SW1/4 NE1/4 section 12- T104N-R53W) County Lyman

Dam Site - BE4## 5¥4H4 Sec 26, TI0N, RTTW (g tur "*"P"‘*’“"“‘Z SOISE iy E% 5):—};/
W79 5Ehy Ser_;l(, //0‘/N d’

5. County or counties where water will be used Lyman

6. Annual period during which water is to be used Year Around Jan 1 - Dec 31

7. Give adescription of the project. When available include any preliminary engineering report or other reports or
information that will help explain the project. (Attach sheet if more space is needed)

Reconstruction of a breached dam. Principal spillway is at elevation 1798 (water level). The dam will be a
shallow dam (6 ft depth} but will back water over 23 acres. A 12" dia draw down pipe at inlet elevation
1793.2 will be installed. There will be a 10 ft berm on the upstream side at elevation 1798 to protect the fill
from wind & wave erosion.

STATE OF m Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water
County of "E ru\}ee ¢ ’ B is proposed. Attach map and any other technical information. (see instructions)
I, Robert Cannon , the applicant, certify that I have read this application, have examined the attached

map and that the matters stated are true and that I intend, and am able to complete the necessary construction.

Applicant’s signatureg ggé,_.. Qgﬂ PP

Subscribed and swom 1o before me this Q¥ Th day of  edn hex 20 of

j {7A ST N-D
o S%E%WA?ER - ; \?\;I-ng'&lﬁe Notary Public signature
MY COMMISSION EXPIRES MARCH 8, 2011




SOUTH DAKOTA
WATER PERMIT NO. 2639-2

Date of first receipt of application October 29, 2008.

The Water Management Board approved Water Permit No. 2639-2 on July 8, 2009 for Robert Cannon, PO Box
2086, Rock Springs WY 82902 authorizing the construction of the dam and the placing of water to beneficial use

subject to the following limitations, conditions and qualifications:

1.

By

Water Permit No. 2639-2 authorizes impoundment of 83 acre-feet of water from Mill Iron Creek by
reconstructing a dam located in the SW 1/4 SE 1/4 Section 26 with water impounded in the SW 1/4 SE 1/4,
E 1/2 SE 1/4 Section 26; all in T104N-R77W.

The water appropriated shall be used for fish and wildlife propagation, recreational use and livestock water
purposes and may not exceed the amount of water needed for beneficial use.
The water is to be used during the following described annual period: January 1 — December 31.
The date from which applicant may claim right is October 29, 2008.
One-fifth of the construction is to be completed on or before January 8, 2012.
All construction is to be completed on or before July 8, 2014.
Water is to be put to beneficial use on or before July 8. 2018.
Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.
QUALIFICATIONS

Water Permit No. 2639-2 authorizes a dam with a storage capacity of 83.0 acre feet of water and sufficient
water annually to maintain the water level to the outlet elevation.
Low flows as needed for downstream domestic use, including livestock water and prior water rights must
be by-passed.
WATER MANAGEMENT BOARD

 Poded o SEP 2.4 12

Garland Erbele, Chief Engineer date

Water Rights Program

Department of Environment and Natural Resources



rom2a Supplemental Information
(Complete applicable portions only)

(type or print in ink)
1. Information - Proposed Construction e -
a) Drill Diameter Depth 7
b) Casing Type Diameter Thicknéss
j ///.’
¢) Screen Type \ Diameter _~~Thickness
d) Gravel Pack \ Length of Gravel Pack

€) Depth to Top of Water Bearing Matex

-
f)  Depth to Water (ground surface to water lev ( ..//
g) Distance to nearest existing domestic well: . / ’
On applicants property 7 \0{1 property owned by others
2. Wastewater Disposal System Informatiy/ . \
a) Type of System (i.e. septic tank, drajwficld)
b) System Capacity (gallons), /,/"/ Year Cchmgtf‘d
¢) Comnected to the Cityof Sanitary System S
3. Dugout Inform o .
a) Surfac/e Depth o

yd
b) Dépth to water (ground surface to water level)
Vd

4. Water Storage Dams

If the proposed water use system contains one or more storage dams, please furnish the information requested below
for each dam. The locations of the dams need to be shown on the map submitted with the application.

a) If aprivate engineering firm or government agency was involved in the design of this dam, please give their
name and address:

. . b) Frecboard 6.5 ft
Konechne Engineering _
104 Capitol Hill Dr. ¢) Crest Width 12 ft
Pierre, SD 57501 Crest Length 1117 ft
d) Height 12.5 ft
— ¢ — e) Primary Qutlet Capacity 355 cfs
b / ] If pipe, diameter 60"
Water Surfscs . -
1 | f)  Secondary Spillway Capacity 1455 cfs
x | d Spillway Width 200 ft
y Y Y i g) X &Y Slope 3:1
= v Upstream 3:1
® { Downstream 3:1
h) Surface Area of Impoundment 23Ac
1)  Storage 83.0  Acre Feet

) Drainage Area Above Dam 10,758 Acres

2-2007
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RECEIPT

- WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Chief Engineer

Date 10/29  ,20 08
RECEIVED OF Robert D Cannon 750 Riverview Dr Green River WY 82935
The following amount in fees for services rendered as provided for by law:
‘ Cr. ,
Fee for Application for Permit No._ & 69 3 / Q" to Appropriate Water, to construct 150 | 00
and to put water to beneficial use
Fee for Application for Permit No, — to Appropriate Water for Future use
Fee to retain Future Use Permit No. after period of seven years,
Fee for Inspecting Constructed Works conﬁnnﬁ‘beneﬁcid use and issuing
Water License No. A ‘6’1 E :/ - 50 |00
Fee for Filing Transfer Form :
Fee for :
Fee for Issuing New Well Driller's License No. for CY.
Fec for Renewal of Well Driller’s License No . forC.Y.
Fee for Issuing Well Pump Installer’s License No. ____forCY.
Fee for Rencwal of Well Pump Installer’s License No. for C.Y.
(Any Other Work Provided by Law) ‘ , TOTAL 200 00
No. o B@%Akﬂ Thde  of
4 . . i
370
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0CT 2 9 2008
WATER RIGHT.
L T - P B s e PROGRAM S
SITES XEQ 10/17/2008 WATER RESOURCE SITE ANALYSIS COMPUTER PROGRAM
VER 2000 (USER MANUAL - DATED MAY 2001)
TIME 14:24:23

Fr————— 80-80 LIST OF INPUT DATA **++tstrmsrmmtmmirntinin:

SITES  05/01/2000 Robert Cannon - sec26,104,77 16.8 H5
SAVWMOV 0 101
SAVMOV 101 1 1
STRUCTURE
1790 O
1793 6.1
1795 133
1798 23
1801 554
1804 100
ENDTABLE
WSDATA 5A1 ACT0 10752 33264 1
PDIRECT 35 .00 420
POOLDATA ELEV 1798 1798 1790 1790 SC
PSINLET 1 21.98
PSDATA 1 80 60 .025 89
ASDATA 4150 150 3 .05 2
ASINSURF 41 .035
ASINLET 41 00 0.0 50 0.0 3
150 10
ENDTABLE
ASEXSURF 41 .035

ENDTABLE

ASEXIT 41 N 100
BTMWIDTH FEET 200

GRAPHICS |

GO,DESIGN HL TYPE2 24 TYPE2378 24
SAVMOV 2 101 1

ENDJOB

s e S e Y

e MESSAGE - ALTERNATE STRUCTURE ID (S 1) BEING USED
SINCE USER DID NOT INPUT AN ID.

w+*+* MESSAGE - ALTERNATE SUBWATERSHED ID ( A) BEING USED SINCE
USER DID NOT INPUT AN ID.

*++** MESSAGE - DRAINAGE AREA FROM WSDATA CONTROL BEING CONVERTED FROM
ACRES TO SQUARE MILES FOR COMPUTATION PURPOSES.

1SITES
XEQ 10/17/2008 Robert Cannon - sec26,104,77 WSID=

Page 1

RECEIVED



VER 2000 SUBW= A
TIME 14:24:23 SITE=S 1 PASS= 1 PART= 1

ek

CLIMATE AREA - NOT DEFINED DESIGN CLASS A1 =LT 3000.
STORM DISTRIBUTION-PSH 24 HOUR TYPE |l RAINFALL DISTRIBUTION

STORM DISTRIBUTION AUX. -24 HOUR TYPE il RAINFALL DISTRIBUTION

PRECIP. - P-PS,1-DAY P-PS,10-DAY P-SD P-FB
3.50 0.00 0.00 4.20
WSDATA- CN DA-SM TC/L -H QRF
70.00 16.80 33264.00 0.10 0.00

SITEDATA- PERM POOL CREST PS FP SED VALLEY FL 3787
1798.00 1798.00 0.00 1790.00 YES

BASEFLOW INITIALEL EXTRAVOL  SITE TYPE
0.00 0.00 0.00 DESIGN

PSDATA - NO. COND COND L DIA/W -M
1.00 80.00 60.00 0.00
PSN KE WEIR L TWEL

0.025 1.00 21.98 89.00

2ND STG ORF H ORFL  START AUX.
0.00 0.00 0.00 0.00

ASCRESTS - AUX.1 AUX.2 AUX.3 AUX 4 AUX.5
0.00 0.00 0.00 0.00 0.00

AUX.DATA - REF.NO. RETARD.Ci TIE STATION INLET LENGTH

41 0.00 50.00 150
AUX.DATA-INLETN SIDE SLOPE EXITN EXITSLOPE ACTUAL AUX?
0.035 3.00 0.035 0.050 NO
BTM WIDTH - BW!1 BW2 BW3 BW4 BW5
ft 200.00 0.00 0.00 0.00 0.00

AUXILIARY SPILLWAY RATING DEVELOPED USING WSPVRT.

1SITES

XEQ 10/17/2008 Robert Cannon - sec26,104,77 WSID=
VER 2000 SUBW= A

TIME 14:24:23 SITE=S 1 PASS= 1 PART= 2

PERMPOOL 1798.00FT 83.0ACFT 23.00AC 0.0 CFS

Page 2



CREST PS 179800 FT 83.0ACFT 23.00AC 0.0 CFS
SEDACCUM  1798.00FT 83.0ACFT 23.00AC 0.0CFS
STARTELEV 1798.00FT 83.0ACFT 23.00AC 0.0CFS

NRCS-PSH D= 24.00HR P= 350IN Q= 1.01IN DA= 16.80 SM /0 yr Sﬁ’*"’”
TC= 36.88 HR CN= 70.00 VOL= 903.3 ACFT

PEAK = 353.8 CFS, AT 36.4 HRS.
ROUTED RESULT - HYD TYPE EMAX VOL-MAX AMAX QMAX
NRCS-PSH 1800.90 FT 195.0ACFT 54.29AC 335.6CFS
PS STORAGE 112.0 ACFT, BETWEEN AUX. CREST AND SED. ACCUM ELEVATIONS.

DRAWDOWN (DDT) TEST 1798.00 FT 83.0ACFT 0.00 CFS
CONTROL IS 0.000 DETENTION STORAGE

TIME = 4.32 DAYS, TO 0.0CFS (LIMIT = 10.00 DAYS)

RATING TABLE DEVELOPED, SITE=S 1:
BY PROGRAM FOR PS AND AUX. SPILLWAYS
AUX. RATING USED WSPVRT METHOD.

RATING TABLE NUMBER 1
ELEV. Q-TOTAL Q-PS Q-AUX. VOLUME AREA
FEET CFS CFS CFS AC-FT ACRE
179800 000 000 0.00 83.00 23.00
1798.67 37.09 37.09 0.00 100.73 30.20
1799.33 104.90 10490 0.00 123.26 37.40
1800.00 192.71 19271 0.00 150.59 44.60
1800.67 296.69 29669 000 182.72 51.80
1801.33 41464 41464 000 219.88 60.35
1802.00 545.05 545.05 0.00 263.42 70.26
1802.67 686.85 686.85 0.00 313.56 80.17
1803.33 839.17 839.17 0.00 370.31 90.08
10 1804.00 1001.33 1001.33 0.00 433.66 99.99
FULL CONDUIT FLOW, ELEV = 181240 FT

OO~NOONDWN-

1SITES

XEQ 10/17/2008 Robert Cannon - sec26,104,77 WSID=
VER 2000 SUBW= A

TIME 14:24:23 SITE=S 1 PASS= 1 PART= 3

AUX. CREST 1800.90 FT 195.0ACFT 5429AC 3356CFS
PS STORAGE 112.0 ACFT, BETWEEN AUX. CREST AND SED. ACCUM ELEVATIONS.

Page 3



START ELEV  1798.00 FT 83.0ACFT 23.01AC 0.0 CFS
EFFECTIVE HEIGHT(H)= 10.9 FEET, PRODUCT= 2125. (H* STORAGE AT CREST AUX.).
INPUT DESIGN CLASS = A1 =LT 3000. PRODUCT.

NRCSFBH D= 2400HR P= 420IN Q= 146IN DA= 16.80 SM 28 ~yr storm
TC= 36.88HR CN= 70.00 VOL= 1312.5 ACFT

PEAK = 5152 CFS, AT 36.4 HRS.

*+* WARNING - ELEVATION OF FULL PIPE FLOW (1812.40) EQUALS OR EXCEEDS
MAXIMUM INPUT ELEVATION (1804.00), PASS STOPPED.

------------------ Thhhikiihhiidik Ahkikthhdhtiiihhihirkihitik

RATING TABLE DEVELOPED, SITE=S 1:
BY PROGRAM FOR PS AND AUX. SPILLWAYS
AUX. RATING USED WSPVRT METHOD.

RATING TABLE NUMBER 2
ELEV. Q-TOTAL Q-PS Q-AUX. VOLUME AREA
FEET CFS CFS CFS AC-FT ACRE
1798.00 0.00 0.00 0.00 83.00 23.00
1798.32 1244 1244 0.00 9096 26.48
179864 3520 3520 0.00 100.05 29.95
179897 6466 6466 000 11025 33.43
1799.29 9955 9955 0.00 12157 36.91
1799.61 139.13 13913 0.00 134.01 40.38
1799.93 18289 18289 0.00 14757 43.86
1800.25 23047 23047 0.00 162.24 47.34
1800.58 281.58 281.58 0.00 178.04 50.81 _p - o/
10 1800.90 336.00 336.00 0.00 19496 54.29 /80/~ B3I5E TS Frine S r
11 1801.93 953.35 531.12 42224 25864 69.24
12 1802.97 2209.18 753.92 145525 338.20 84.62
13 1804.00 387249 1001.33 2871.16 43366 99.99
FULL CONDUIT FLOW, ELEV = 181240 FT

Fdekddrkkd it idd ik ddetedeihidokichhkkhik dededrir

OCO~NONHEWN-

SUMMARY OF AUXILIARY SPILLWAY SURFACE CONDITIONS USED IN COMPUTATIONS BY REACH

REACH FROM TO SLOPE RETARDANCE VEGETAL MAINT. ROOTING REACH
STA STA CURVE COVER CODE DEPTH LOCATION
(ft) (ft) (%) INDEX@ FACTOR (/) -

1 -100. 0. -10.0 0.035 oo INLET

2 0. 50. 00 0.035 o " " CREST

3 50. 150. 50 0035 065 3 20 EXIT!

@ The program interprets retardance curve index entries of less than 1 as
Manning's n values.
* Upper case indicates a reach of constructed spilliway channel.
** The program does not use vegetal cover factor, maintenance code, and
rooting depth for inlet and crest reaches in computations.

Page 4



DRAWDOWN USING FREEBOARD STORM FOLLOWS, STARTING AT ELEVATION 1800.90 FT.

DRAWDOWN (DDT) TEST 1798.00 FT 83.0ACFT 0.00 CFS
CONTROL IS 0.000 DETENTION STORAGE

TIME = 4.43 DAYS, TO 0.0CFS (LIMIT=10.00 DAYS)

ROUTED BTM WIDTH MAX ELEV VOL-MAX AREA-MAX AUX.-HP VOL-AUX.
RESULTS FT FT ACFT AC FT  ACFT
NRCS-FBH 200.0 1801.22 2130 586 032 181

PEAK - CFS Q-PS Q-AUX. Q-TOT.
DISCHARGE = 393.3 117.7 511.0

CRITICAL CRITICAL CRITICAL 25% OF Q
DEPTH VELOCITY SLOPE-Sc Sc
AUXILIARY FT FT/SEC FT/FT FTHFT

SPILLWAY — 022 266 0.030 0.040
AARE AR TR R A AT E Tt Attt h bt ddrdrdddd:

EFFECTIVE STRESS FOR STABILITY ANALYSIS OF AUX. EXIT CHANNEL
(Refer to Ag. Handbook 667, Chapt. 3, for allowable stresses.)
Aux. Discharge = 118. cfs; Bottom Width = 200. ft

REACH FROM TO SLOPE MANNING'S VELOCITY STRESS
NO. STA STA % n ft/s [bfftr2

3 50. 150. 5.00 0.035 3.11 0.358
ARARARERRTNEEE LA NE IR TR TR AL R EAE AT EA AT E ARt h i hkhthhhhhihk

AUXILIARY SPILLWAY DURATION FLOW = 20.2 HOURS
ATTACK, OE/B = 0.6 ACFT/FT

*++** MESSAGE - NHCP378 CRITERIA USED BUT AUXILIARY SPILLWAY RATING NOT
BASED ON ASFILE RATINGS.

EXIT CHANNEL FLOW SUPERCRITICAL: MAX VELOCITY= 3.1 FT/SEC
EXIT SLOPE = 0.050 FT/FT
FLOW DEPTH = 0.2FT

>>>>> NHCP378 RUN - MINIMUM FLOW IN AUX. SPILLWAY FROM TR60
USING FORMULA WITHOUT 200 CFS MINIMUM LIMIT ( 952. CFS).
ROUTED BTM WIDTH MAX ELEV VOL-MAX AREA-MAX AUX.-HP VOL-AUX.

RESULTS FT FT ACFT AC FT  ACFT
MIN. AUX. 200.0 180444 4793 1066 354 2843

PEAK - CF i AUX. Q-TOT. -
DISCHARGE = 1134 3554 4668 Oischange 9T £/ 15044
Top o-yo 23m

CRITICAL CRITICAL CRITICAL 25% OF Q

Page 5



DEPTH VELOCITY SLOPE-Sc Sc
AUXILIARY FT FT/SEC FT/FT FT/FT
SPILLWAY — 212 8.13 0.014 0.019

= WARNING - SOLUTION EXCEEDED MAX. INPUT ELEVATION ( 1804.00) BY 0.44 FT.

INFLOW HYD 1 PSH-PEAK = 335.568 CFS AT 40.40 HRS, LOCATION POINT

INFLOW HYD 1 FBH-PEAK = 611.02 CFS AT 37.71 HRS, LOCATION POINT
HYDOUT 1

1SITES....JOB NO. 1 COMPLETE.

Robert Cannon - sec26,104,77
0 SUBWATERSHED(S) ANALYZED.
1 STRUCTURE(S) ANALYZED.
2 HYDROGRAPHS ROUTED AT LOWEST SITE.
0 TRIALS TO OBTAIN BOTTOM WIDTH FOR SPECIFIED STRESS OR VELOCITY.

SITES....COMPUTATIONS COMPLETE

>>> SITE SUBWS SUBWSDA CURVE TC TOTALDA TYPE STRUC <<<
iD ID (SQMI) NO. (HRS) (SQMi) DESIGN CLASS

—arts  tann  e—————— ———— o——— o—a———— on—— ——

S1 A 16.80 70. 36.88 16.80 378CR A1

PASS DIA/ AUX.CREST BTM. MAX. MAX. EMB. INTEGR.* EXIT* TYPE
NO. WIDTH ELEV WIDTH HP ELEV VOL. DIST. VEL. HYD
(IN/FT) (FT) (FT) (FT) (FT) (CY) (FT) (FT/SEC)

—— - — eva——

1 60.0 1800.9 200.0 3.5 18044 0. 0. 3.1 MIN. AUX.

* INTEGRITY DIST. AND EXIT VEL. ARE BASED ON THE ROUTED HYDROGRAPH
AND WILL NOT RELATE TO THE MAX. ELEV. (TOP OF DAM),
WHICH 1S SET BY MINIMUM DESIGN CRITERIA.

SITES.......SUMMARY TABLE 1 COMPLETED.
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STRUCTURE 0DA74
DRATNAGE[ANNUAL| PEAK | EMERG. |WATER|SURFACE|SEDIMENT| TOTAL

TABLE OF QUANT/T7T/ES

ITEM UNI UANT |
AREA YIFLD @UPJOEE SPLWY. |DEPTH] AREA STORAGE JSTORAGE ’ T ] — — — = —— ! v I
Ac =T CAPACITY Fnotl Al (estimadedd) cy |7250
ACRES JAC.FT.}25-YR.| C.F.S. | FEET | ACRES | AC.FT. | AC.FT. — — L Lt S din B S o g ] 7
(072521257 aiz | s | & 1273 | = [ &2 e e e — ;
) T4 y& L Lo | L7 - ) Ty w7 o .z
AT T 180 A4 - 20 ] (2 olrn  Den CMP o FT] ©
-;_'_; Q0 S oo 3
— I \5’1‘/&: S SN Tl ol 4 - / "7
7 T ’17/ ’d;} s é‘/
J' l J 1 ‘N” T a ) /
TECEIVED SECW secR7 (0Y /R ZT v/ T %

LV.«)?? P COU/)]‘_(/ , -
T o 2 “olra
PROGRAM

Ty, E11E0
Princpa/ sprllway Ermergency Spiinay
EL1IT79XH
SEL o /-—7/( Alloworice Fror
N P setttement 2 %
///// -7
__4://
SHhrio sod aond brush From domrr , f 7 .
foundotion fo miiiimurmn deor’r Lo — /\?AL—- o/
CwrlofF Fremeh, (Toorox Jeor2s sAowm M
on Profile Along & of Do)
T YPICAL CROSS SECT/ON OF DAM
$.D. CONSTRUCTION AND MATERIAL SPECIFICATIONS: EARTH DAM
i 2‘{/7 C/@i‘ /?L?‘ ‘,‘g( gp JC 25 OPERATOR: /‘m\JOE’/’ / (/7 Q77
S,{) ~ A8 el RN / s T
So- 9 ;Cr;’/;::y" o ¢ CONSERVATION DISTRICT: __ AL/ LS
SPR=/203 Concrele o~ N N
SH 25 CH9° (/&8 A IS ZZ305
Sﬁ: - /":;-'3 ’//;W é{—"'/ﬁ ";‘:‘éztgfq!'5~ ‘“?«,7/:/' £ f? pare Approved by
025“8"20._,.4..._-____,._-___'____-_ e Titte TTTTTTTTTTETTT IR
SKETCH PLAN OF DAM AND RESERVO/IR ARE A e
Approximale scale /"= ______ fraces. e e e
REFERENCE: GUIDE PLAN NO. 1.0 JOB PLAN NO. 1.0 Checkeo .gl’.._._

(Reve 4-73) 5 N-29 023. /al/,



Locate principal spillway pipe

Trash rack and baffle plate 7 Too of dam after
ot € of dam sro + O ot not shown. See i I3 op of da =)
—=—= ‘ . See job plan L >
an angle of 7 J%) the € of no. o s jobp settlement EI. _LALAJ_ _
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NE100-10-004 Revised 11/03 Reploces 5001-32

Nebroske Standard Drowing

i | I i
DRAWDOWN TRASH RACK ROD LENGTHS o s
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PIPE DIA. | MINIMUM "L" | APPROX. | NUMBER OF | MINIMUM NEOPRENE ASPHALT
INCHES INCHES OVERLAP | RODS & LUGS | ROD DIA. | GASKET WIDTH | MASTIC
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6-18 12 2 2 1/2 12 /2
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NOTES:
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(WIDTH AS SHOWN) OR (2) ASPHALT MASTIC SEALING MATERIAL TO COVER FULL
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,6‘,;2,,.5,’1; gree 2097 2" X 2% X 1/4" X _37-2" STEEL ANGLE _ 2 20 LB.
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File No. XXX

Water Rights Division -DENR
Conversation or File Documentation

NAME OF PERSON OR FILE: Robert Cannon

ADDRESS: XXXXXXXXXXXXX COUNTY: Lyman

DATE: October 29, 2008 TELEPHONE: XXXXXXX

RE: proposed dam location

I talked to Dave Konechne today about the location of the proposed dam for the Robert Cannon
Water Permit Application. He agreed with me that the location should be the SW % SE Y of
Section 26-T104N-R77W, instead of the SE Y4 SW % as described on the application.

Timothy G. Schaal, P.E.
Natural Resources Engineering Specialist
Water Rights Program
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AEAT FACES, CREAT PLACES.

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 2639-2, Robert Cannon

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water

Rights Program, Department of Environment and Natural Resources concerning Water Permit
Application No. 2639-2, Robert Cannon, PO Box 2086, Rock Springs WY 82902.

The Chief Engineer is recommending APPROVAL of Application No. 2639-2 because 1) there
is reasonable probability that there is unappropriated water available for the applicant’s proposed
use, 2) the proposed diversion can be developed without unlawful impairment of existing rights,
3) the proposed use is a beneficial use and 4) it is in the public interest with the following
qualifications:

1. Water Permit No. 2639-2 authorizes a dam with a storage capacity of 83.0 acre feet of
water and sufficient water annually to maintain the water level to the outlet elevation.

2.  Low flows as needed for downstream domestic use, including livestock water and prior
water rights must be by-passed.

See report on application for additional information.

N |

Garland Erbele, Chief Engineer
December 23, 2008



REPORT ON
WATER PERMIT APPLICATION No. 2639-2
Robert Cannon
December 16, 2008

Water Permit Application No. 2639-2 has been filed by Robert Cannon to impound 83 acre-feet
of water from runoff by reconstructing a dam located in the SW %4 SE V4 of Section 26-T104N-
R77W, in Lyman County. The application also requests impoundment of sufficient water to
maintain water to the outlet elevation. The water will be used for fish and wildlife production,
recreation and livestock water purposes.

Discussion:

The dam will be classified as a small size, Category 3, Low Hazard dam. The dam has been
designed by Konechne Engineering. The plans and specifications have been reviewed and will
be approved; however, construction of the dam can not begin until Water Permit Application No.
2639-2 is approved.

The reconstructed dam will be 12.5 feet high with a normal storage capacity of 83 acre-feet with
a reservoir level at the primary spillway elevation, and a maximum storage capacity of 485 acre-
feet with a reservoir level at the top of dam elevation. A dam of this size and hazard
classification is required to have a minimum spillway design capable of passing a 25-year
frequency event.

The dam has a drainage area of 10,752 acres or 10.68 square miles. The dam is designed to have
an 84 inch diameter CMP riser with a 60 inch diameter CMP barrel and 6.5 feet of freeboard as
the primary spillway, and a 200 foot wide earthcut secondary spillway with 3.5 feet of freeboard.
A 25§ year frequency event produces a peak runoff of approximately 1040 cfs and a 100 year
frequency event produces a peak runoff of approximately 1870 cfs. The earthcut spillway will
have a capacity of approximately 3400 cfs.

The annual yield for this drainage area with an 80 percent chance of occurrence, or 8 out of 10
years, is expected to be 80 acre-feet. The annual yield with a 50 percent chance of occurrence, or
1 out of 2 years, is expected to be 242 acre-feet and the annual yield with a 10 percent chance, or
1 out of 10 years, is expected to be 1434 acre-feet.

The Cannon Dam will be located in the SW ¥ SE % of Section 26-T104N-R77W on Mill Iron
Creek, about 6 miles upstream of the confluence of Mill Iron Creek and the White River. The
Ramser Dam (SD ID No. 02382) is located on Mill Iron Creek, about one-half mile downstream
of the proposed reconstructed dam. In 1994, Velda Ramser filed Water Right No. 2303-2 to
repair a breached WPA dam (Sweeney Dam). This repair project was partnered with SD Game,
Fish and Parks and Ducks Unlimited, Inc. The Ramser Dam has a storage capacity of 72 acre-
feet of water with a reservoir level at the primary spillway elevation. Water Right No. 2303-2
was transferred to Dakota Outback, c¢/o Paul Barber, in 1998.



Page 2
Water Permit Application No. 2639-2
December 16, 2008

A Water Right or Location Notice was never filed for the dam associated with Water Permit
Application No. 2639-2. It is not very clear when the dam was constructed or when it breached;
however, from existing county and topographic maps, it is clear that at one time both dams
existed at the same time. With the expected 50 percent chance annual yield of 242 acre-feet of
water there should be enough water available for both dams. If not, the upstream dam is
designed to have a 12 in. diameter CMP low level bypass pipe constructed within the primary
spillway drop inlet structure to allow bypass of flows to satisfy downstream Water Rights and
domestic use.

Conclusions:

1. Water Permit Application No. 2639-2 should be approved since unappropriated water is
available and approval should not have any adverse effect on existing Water
Permits/Rights.

2. If approved, the low flow bypass requirement for prior downstream Water Rights and
domestic use should be a qualification on Water Permit Application No. 2639-2.

Timothy G. Schaal, P.E.
Natural Resources Engineering Specialist
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Lyman County Herald
PO Box 518
Presho SD 57568

ATTENTION: Legal Public Notice

Enclosed is a Notice on Application No. 2639-2 to Appropriate Water to be published twice. Please publish the first notice
on January 7, 2009 with the second publication 7 days later. The text of the notice can be e-mailed to your paper by
contacting Karen Schlaak at (605) 773-3352.

The applicant must verify to you that the notice is to be published, before you make the first publication. Please BILL the
APPLICANT for the cost of publication. The APPLICANT is Robert Cannon, PO Box 2086, Rock Springs WY 82902
(Ph # 307-350-4756).

Please send the Water Rights Program the first publication immediately. The publication is checked for accuracy so
any corrections can be made in the second publication. You may use the form below or fax a copy of the first publication.
Any fax should be sent to the attention of Karen Schlaak at (605) 773-4068. Publication errors can invalidate the public
notice.

After the second publication, please send us an affidavit or use the enclosed Proof of Publication form. The applicant
pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication. Delays in
receiving the affidavit can be costly to the applicant.

Sincerely,
Eric Gronlund

Natural Resources Engineer
605 773-3352

enclosures
CUT HERE
TO: Eric Gronlund

Water Rights Program
No. 2639-2 Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of December 29, 2008 enclosing Notice to Appropriate Water by Application No. 2639-2
which was first published in our issue of . ENCLOSED IS A COPY OF THIS FIRST
PUBLICATION.

Name Newspaper
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NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

December 29, 2008

Robert Cannon
PO Box 2086
Rock Springs WY 82902

Dear Mr. Cannon:

Water Permit Application No. 2639-2 for recreational and livestock use has been examined and found to
comply with the South Dakota Water Laws and applicable rules. A notice has been sent to the Publisher of the
Lyman County Herald printed at Presho SD (Ph # 605-895-6397). You will need to contact the newspaper and
authorize publication of this notice. For your information, a copy of the notice, the recommendation of the
Chief Engineer and report on the application are enclosed. Please review the notice prior to publication and
notify this office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice and to arrange for payment.
Early contact with the paper can eliminate delays. Upon receiving authorization, the publisher has been
instructed to publish your notice once each week for two consecutive weeks. The newspaper has also been
instructed to send us the Proof of Publication. We must receive Proof of Publication before action can be taken
on the application.

Sincerely,

Eric Gronlund

Natural Resources Engineer
(605) 773-3352

enclosures
NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition

pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.



Instruction to Newspaper - Publish first Notice on January 7, 2009 with the second publication 7 days later. The
applicant is responsible for payment. The text of the notice can be e-mailed to your paper by contacting Karen
Schlaak at (605) 773-3352 or email: Karen.schlaak@state.sd.us. '

NOTICE OF APPLICATION NO. 2639-2 to Appropriate Water

Notice is given that Robert Cannon, PO Box 2086, Rock Springs WY 82902 has filed an application for a
water permit to impound 83 acre-feet of water from Mill Iron Creek by reconstructing a dam located in the SW
/4 SE Y Section 26 with water impounded in the SW % SE Y, E ¥ SE ¥ Section 26; all in TI04N-R77W. This
application requests impoundment of sufficient water to maintain water to the outlet elevation. The water is for
fish and wildlife propagation, recreational use and livestock water purposes.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 2639-2 because
1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is a beneficial use
of water, and 4) it is in the public interest. In accordance with SDCL 46-2A-23, the Chief Engineer will act on
this application, as recommended, uriless a petition is filed opposing the application or the applicant files a
petition contesting the Chief Engineer's recommendation. If a petition opposing the application or contesting
the recommendation is filed, then a hearing will be scheduled and the Water Management Board will consider
this application. Notice of the hearing will be given to the applicant and any person filing a petition.

Any person interested in opposing or supporting this application or recommendation must file a written petition
with BOTH the applicant and Chief Engineer. The applicant must file a petition if contesting the Chief
Engineer's recommendation. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-3352)” and the applicant's mailing address is given above. A petition filed
by either an interested person or the applicant must be filed by January 26, 2009.

The petition may be informal, but must include a statement describing the petitioner's interest in the application,
the petitioner's reasons for opposing or supporting the application, and the signature and mailing address of the
petitioner or the petitioner's legal counsel, if legal counsel is obtained. Contact Eric Gronlund at the above
Water Rights Program address to request copies of information pertaining to this application. Steven M. Pirner,
Secretary, Department of Environment and Natural Resources.
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December 24, 2008

Pau] Barber

Dakota Outback

3315 Flint Drive
Rapid City SD 57702

Dear Mr. Barber:

Please find enclosed the staff report, recommendation and public notice on Water Permit
Application No. 2639-2 filed by Robert Cannon to reconstruct a dam in Lyman County. The
notice is scheduled to be published in the Lyman County Herald on January 7 and 14, 2009.

This information is being sent to you as holder of a water right for a dam located downstream of
this project.

Sincerely,

Eric Gronlund

Water Rights Program, DENR
605 773-3352
eric.gronlund(@state.sd.us
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December 29, 2008

Robert Cannon
PO Box 2086
Rock Springs, WY 82902

Dear Mr. Cannon:

We have reviewed the plans and specifications for your dam project located in the

SW Y4 SE Vs of Sec. 26-T104N-R77W, in Lyman County. The plans and specifications for the
reconstruction of the dam are approved. Approval of the plans and specifications does not
authorize reconstruction of the dam. The reconstruction of the dam may not begin until Water
Permit No. 2639-2 is approved.

Our review was to determine compliance with the requirements of the Water Management Board
Safety of Dams Rules, Chapter 74:02:08. Approval of these plans and specifications does not
release you, as owner of the dam, from the responsibility for operating and maintaining the dam
in good repair to ensure the safety of the dam.

The dam will be classified as a small size Category 3, Low Hazard dam with a dam height of
12.5 ft. and a normal storage capacity of 83 acre-feet and a maximum storage capacity of 485
acre-feet.

If you have any questions, please feel free to contact us.

Sincerely,

dd, 2 Lhot

Timothy G. Schaal, P.E.

Natural Resources Engineering Specialist
for Garland Erbele, Chief Engineer
Water Rights Program

(605) 773-3352

c: Dave Konechne, Konechne Engineering



RECEIVED

JAN 2 1 2009

Dakota Dagoba, L.L.C. WATER RIGHTS
Paul J. Barber PROGRAM
3209 Broadmoor Drive

Rapid City, South Dakota 57702

Water Rights Program

FOSS Building

523 East Capital

Pierre, South Dakota 57501

January 20, 2009
RE: Application No. 2639-2
Dear Mr. Gronlund:

Please be advised that | am opposing the application No. 2639 as it would further restrict the
already low water flow from Section 26 into Section 35 and section 2. Dakota Dagoba L.L.C.
owns E %2 of Section 35 and SW 1/4 of Section 35 and all of Section 2. The Mill Iron Creek water
shed has been unable to supply sufficient water to maintain any fishery and in the past several
years has experienced absolute dry conditions both in both the Duck Unlimited Dam and a
dugout further down stream in the SW % of Section 35.

Due to the track of Mill Iron Creek, it is vitally important to our property and to our
conservation efforts for wildlife. Mill Creek runs from the North to the South of the NE % of
Section 35 and East to West in the SE V4 into the SW 1/ 4 for a total of 13,063 feet; then
turning South again into Section 2 and continuing to meander South for more than another 1
mile or 6,950 feet to be exact.

As you can see, Mill iron Creek travels through 20,013 feet of our property to the South of
proposed project in Section 2.

Having grown up in South Dakota, | believe it is naive to think that we will not experience any
prolonged drought period. Under the current configuration, in general we will have a need for
more water than Mother Nature will supply.

The E %2 of Section 26 already has several dams or dugouts enough to maintain sufficient water
for all wildlife in that 1/2 section with repair or reservoir expansion having been done in 2008.

Dakota Dagoba, L.L.C.

Cc: Robert Cannon
P.O. Box 2086
Rock Springs, Wyoming 82902
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January 27, 2009

NOTICE
TO: Robert Cannon Paul J. Barber
PO Box 2086 Dakota Dagoba, LLC
Rock Springs WY 82902 3209 Broadmoor Drive

Rapid City SD 57702

FROM: Garland Erbele, Chief Engineer
Water Rights Program l— »L_ULCU"

el
SUBJECT:  Notice of Hearing on Water Permit Application No. 2639-2, Robert Cannon

A petition opposing Water Permit Application No. 2639-2 has by filed by Paul J. Barber, Dakota
Dagoba, LLC. The petition was filed in response to the Notice of Application to appropriate water
which was published in the Lyman County Herald printed in Presho SD. This notice schedules a
hearing on the application before the South Dakota Water Management Board.

Application No. 2639-2 proposes to impound 83 acre-feet of water from Mill Iron Creek by
reconstructing a dam located in the SW 1/4 SE 1/4 Section 26 with water impounded in the SW 1/4 SE
1/4, E 1/2 SE 1/4 Section 26; all in TI04N-R77W. This application requests impoundment of
sufficient water to maintain water to the outlet elevation. The water is for fish and wildlife
propagation, recreational use and livestock water purposes.

The Water Management Board will conduct a hearing to consider Application No. 2639-2 at 10:30 AM
on Thursday, March 11, 2009 in the Floyd Matthew Training Center, Joe Foss Building, 523 E. Capitol
Avenue, Pierre SD. Future notice will be provided to all parties if there are changes to the hearing
time. Pursuant to SDCL 46-2-9, 46-2-11, and 46-2A-23, the Board has legal authority and jurisdiction
to conduct this hearing,.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 2639-2
because 1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is
a beneficial use of water, and 4) it is in the public interest. The Chief Engineer's recommendation is
not final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with
qualifications, 3) defer, or 4) deny the application based on the evidence presented at the public
hearing.



The March 11, 2009, hearing date will be automatically delayed for at least 20 days upon written
request to the Chief Engineer from the applicant or any party of record opposing the application. The
request for an automatic delay must be filed by March 2, 20009.

This hearing may be an adversarial proceeding. Any party of record and/or the applicant have the right
to be represented by a lawyer and may present evidence or cross-examine witnesses according to
SDCL 1-26. These and other due process rights will be forfeited if not exercised. Decisions of the
Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

Enclosed is a copy of the report, recommendation and petition in the matter of Water Permit
Application No. 2639-2. State law directs the Chief Engineer to provide Water Management Board
members with a copy of all pleadings including petitions for each proceeding. This same information
will be sent to the Board members in advance of the hearing. In addition, enclosed are two documents
intended to acquaint parties with the hearing process entitled “Procedure for Hearings before the Water
Management Board” and “Summary of South Dakota Water Laws and Rules”. You are encouraged to
review these documents prior to the hearing.

The application is made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-16; 46-2-3.1, 46-2-9,
46-2-11, 46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-12, 46-2A-14, 46-2A-15, 46-2A-23; 46-5-1
thru 46-5-11, 46-5-13 thru 46-5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5-30.4, 46-5-31; and Board Rules
ARSD 74:02:01:01 thru 74:02:01:15.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at
(605) 773-3352. In addition, please notify the Department of Environment and Natural Resources at
least 48 hours before the hearing if you have a disability for which special arrangements must be made
at the hearing.

c: Diane Best, Assistant Attorney General
Landon Lane, 1006 4™ Avenue Dr. NW, Hickory NC 28601
John Luster, 601 Williams Avenue, Natchitoches, LA 71457

NOTE: Since this matter does not involve a monetary controversy in excess of $2,500.00 or
termination of a property right in accordance with SDCL 1-26-18.3, the Chief Engineer
has determined this contested case need not be referred to the Office of Hearing
Examiners. If any party disagrees with this determination, the Chief Engineer shall be
notified by March 2, 2009.



CERTIFICATION

[ hereby certify that on January 27, 2009, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated January 27,
2009, regarding hearing for Water Right Permit Application No. 2639-2, as addressed below:

Robert Cannon Paul J. Barber

PO Box 2086 Dakota Dagoba, LLC

Rock Springs WY 82902 3209 Broadmoor Drive
Rapid City SD 57702

Landon Lane John Luster

1006 4" Avenue Dr. NW 601 Williams Avenue

Hickory NC 28601 Natchitoches, LA 71457

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 300 N. Dakota Ave., Suite 403, Sioux Falls SD 57104

.Gail J: acobson
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

vh
Sworn to, before me, this 2? day of January 2009.

Kanun FPhisale

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

s KAREN SCHLAAK ¢,
NOTARY PUBLIC S‘Q
Y State of South Dakota N
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Paul J. Barber

Dakota Dagoba, LLC
3209 Broadmoor Drive
Rapid City SD 57702

SUBJECT:  Correction to Hearing on Water Permit Application No. 2639-2, Robert Cannon

The recent notice to parties in the matter of Application No. 2639-2 correctly identified the hearing
date as March 11, 2009 but inadvertently listed the day as Thursday. The correct day of the week for

March 11" is Wednesday.

The Water Management Board will conduct a hearing to consider Application No. 2639-2 at 10:30 AM
on Wednesday, March 11, 2009 in the Floyd Matthew Training Center, Joe Foss Building, 523 E.
Capitol Avenue, Pierre SD. Future notice will be provided to all parties if there are changes to the

hearing time.

Applicable provisions of the notice, dated January 27, 2009, still apply. Please contact Eric Gronlund

at (605) 773-3352 if you have questions regarding the hearing.

c: Diane Best, Assistant Attorney General

Landon Lane, 1006 4™ Avenue Dr. NW, Hickory NC 28601
John Luster, 601 Williams Avenue, Natchitoches, LA 71457



CERTIFICATION

[ hereby certify that on February 4, 2009, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 4,
2009, regarding the hearing date for Water Right Permit Application No. 2639-2, as addressed below:

Robert Cannon Paul J. Barber

PO Box 2086 Dakota Dagoba, LLC

Rock Springs WY 82902 3209 Broadmoor Drive
Rapid City SD 57702

Landon Lane John Luster

1006 4™ Avenue Dr. NW 601 Williams Avenue

Hickory NC 28601 Natchitoches, LA 71457

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 300 N. Dakota Ave., Suite 403, Sioux Falls SD 57104

Gail Jacobson }/
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

/%W;
Sworn to, before me, this day of February 2009.

Wiin Londpake

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

I\ KAREN SCHLAAK o|
f NOTARY PUBLIC
;% State of South Dakota N '{

475
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Reply to Rapid City Office

Writer's e-mail address: mhickey@bangsmccullen.com
February 5, 2009

Mr. Garland Erbele, Chief Engineer

Department of Environment and National Resources
Water Rights Program

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3182

Re:  Inthe Matter of the Application of Robert Cannon
Application No. 2639-2

Dear Mr. Erbele:

Please find enclosed the original Notice of Appearance for the above-
referenced matter. A copy has been sent to Robert Cannon, which is intended
as service by U.S. Mail.

If you have any questions or comments, please advise. Thank you.

Sincerely,

BANG, McCULLEN, BUTLER,
E & SIMMONS, L.L.B,

mmbh:bah:sbh
Enclosure
cc: Client

Robert Cannon

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.
www.bangsmccullen.com



RECEIVED
STATE OF SOUTH DAKOTA FEB - 6 2009
WATER RIGHTS
BEFORE THE WATER MANAGEMENT BOARD PROGRAM
IN THE MATTER OF THE )
APPLICATION OF ROBERT CANNON ) NOTICE OF APPEARANCE
APPLICATION NO. 2639-2 )

PLEASE TAKE NOTICE that the undersigned represents Dakota Dagoba, LLC, in the
above-entitled action and hereby makes formal appearance in this action. Please direct all copies

of any future pieadings, affidavits or motions in this action to the undersigned.

Dated this 5™ day of February, 2009.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

S Nz

MICHAEL M. HICKEY

Attorneys for Dakota Dagoba, LL

333 West Blvd., Suite 400; P.O. Box 2670
Rapid City, SD 57709

Phone: (605) 343-1040



RECEIVED

FEB - 6 2009

CERTIFICATE OF SERVICE WATER RIGHTS
PROGRAM

The undersigned hereby certifies that he served a copy of this legal document upon the
persons herein next designated, all on the date below shown, by depositing copies thereof in the
United States mail at Rapid City, South Dakota, postage prepaid, in envelopes addressed to said
addressees, to wit:

Garland Erbele, Chief Engineer
Water Rights Program
Joe Foss Building
523 East Capitol
Pierre, SD 57501

Robert Cannon
PO Box 2086
Rock Springs, WY 82902

which are the last addresses of the addressees known to the subscriber.

Dated this 5™ day of February, 2009.

MICHAEL(M. HICKEY 7 v
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¢
February 25, 2009 .
NOTICE

Robert Cannon Michael M. Hickey, Attorney
PO Box 2086 Bangs McCullen Law Firm
Rock Springs WY 82902 PO Box 2670

Rapid City SD 57709-2670

Garland Erbele, Chief Engineer, . &p_/
Water Rights Program 1™\ .~ \O).

Change of Hearing Time tor Water Permit Application No. 2639-2, Robert Cannon

Due to unforeseen circumstances, the agenda time for the Water Management Board’s consideration of
Water Permit Application No. 2639-2 must be changed. Application No. 2639-2 proposes to impound
83 acre-feet of water from Mill Iron Creek by reconstructing a dam located in the SW 1/4 SE 1/4
Section 26, T104N, R77W in Lyman County.

The Water Management Board will now conduct the hearing to consider Application No. 2639-2 at
8:45 AM (Central Time) on Wednesday, March 11, 2009 in the Floyd Matthew Training Center, Joe

Foss Building, 523 E. Capitol Avenue, Pierre SD.

Applicable provisions of the notice, dated January 27, 2009, still apply. Please contact Eric Gronlund
at (605) 773-3352 if you have questions regarding the hearing.

c: Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on February 25, 2009, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 25,
2009, regarding the hearing time for Water Right Permit Application No. 2639-2, as addressed below:

Robert Cannon Michael M. Hickey, Attorney
PO Box 2086 Bangs McCullen Law Firm
Rock Springs WY 82902 PO Box 2670

Rapid City SD 57709-2670

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 300 N, Dakota Ave., Suite 403, Sioux Falls SD 57104

N Qa0

Gail Jacobson /
Water Rights Program (BENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this M day of February 2009.

Kawin o Thitaale

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

IN\u KAREN SCHLAAK QA
NOTARY FUBLIC
Y, State of South Dakota N

e >
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WATER RIGHTS

h 4
BANGSMCcCULLEN Focrau

——— LAW FIRM ——
Reply to Rapid City Office

Writer's e-mail address: mhickey@bangsmccullen.com

February 27, 2009

VIA FACSIMILE & US MAIL (605) 773-4068
Mr. Garland Erbele, Chief Engineer

Department of Environment and National Resources
Water Rights Program

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3182

Re:  In the Matter of the Application of Robert Cannon
Application No. 2639-2

Dear Mr. Erbele:

Please find enclosed the original Motion for Continuance filed on
behalf of Dakota Dagoba, LLC, for the above-referenced matter. Copies
have been sent to all interested parties, which is intended as service by U.S.
Mail.

If you have any questions or comments, please advise. Thank you.

Sincerely,

BANG, McCULLEN, BUTLER,

mmbh:bah
Enclosure
cc: Client; Robert Cannon; Landon Lane; John Luster; Diane Best

_/

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.
www.bangsmccullen.com




RECEIVED

MAR - - 3 2009
STATE OF SOUTH DAKOTA WATER RIG
PROGRANTS
BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF THE )
APPLICATION OF ROBERT CANNON ) MOTION FOR CONTINUANCE
APPLICATION NO. 2639-2 )

Comes now Dakota Dagoba, LLC, an interested party in the above proceeding, and hereby
moves the Chief Engineer to continue the hearing set for March 11, 2009, before the Water
Management Board. This request is made on the grounds and for the reasons that Dakota Dagoba,
LLC, needs additional time to review the application and reports prepared in this matter so that it can
present evidence and testimony in opposition to the application filed by Robert Cannon.

Dated this 27" day of February, 2009.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MW

MICHAEL M. HICKEY

Attorneys for Dakota Dagoba, LLC

333 West Blvd., Suite 400; P.O. Box 2670
Rapid City, SD 57709

Phone: (605) 343-1040




RECEIVED
MAR - 3 2009

WATER R
CERTIFICATE OF SERVICE PRO GREHTS

The undersigned hereby certifies that he served a copy of this legal document upon the
persons herein next designated, all on the date below shown, by facsimile and by depositing copies
thereof in the United States mail at Rapid City, South Dakota, postage prepaid, in an envelope
addressed to said addressee, to wit:

Garland Erbele, Chief Engineer
Water Rights Program
Joe Foss Building
523 East Capitol
Pierre, SD 57501

Facsimile: (605) 773-4068

and by depositing copies thereof in the United States mail at Rapid City, South Dakota, postage
prepaid, in an envelope addressed to said addressee, to wit:

Robert Cannon
PO Box 2086
Rock Springs, WY 82902

Landon Lane
1006 4™ Avenue Dr. NW
Hickory, NC 28601

John Luster
601 Williams Avenue
Natchitoches, LA 71457

Diane Best
Assistant Attorney General
300 N. Dakota Avenue, Suite 403
Sioux Falls, SD 57104

which are the last addresses of the addressees known to the subscriber.

Dated this 27™ day of February, 2009.

‘WMHLMM

MICHAEL M. HICKEY v
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March 2, 2009

NOTICE
TO: Robert Cannon Michael M. Hickey, Attorney
PO Box 2086 Bangs McCullen Law Firm
Rock Springs WY 82902 N PO Box 2670

\ Rapid City SD 57709-2670

FROM: Garland Erbele, Chief Engi eer\})&p \>—~

Water Rights Program KDBL &/\)*
SUBJECT:  Automatic Delay of Hearing for Water Permit Application No. 2639-2, Robert Cannon
Michael Hickey, counsel for Dakota Dagoba, LLC submitted a motion for continuance of the March 11,
2009 hearing on Water Permit Application No. 2639-2 filed by the Robert Cannon. Therefore, the hearing
on Application No. 2639-2 is automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will not
be held on March 11, 2009.
The hearing to consider Application Nos. 2639-2 will now be scheduled for the May 6 - 7, 2009 Water
Management Board meeting tentatively to be held in Pierre. Future notice of the time and place of the
hearing for Application No. 2639-2 will be provided to all parties of record.
Please contact Eric Gronlund at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General



CERTIFICATION

I hereby certify that on March 2, 2009, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated March 2, 2009,
regarding the continuance of the March 11, 2009 hearing on Water Right Permit Application No.
2639-2, as addressed below:

Robert Cannon Michael M. Hickey, Attorney
PO Box 2086 Bangs McCullen Law Firm
Rock Springs WY 82902 PO Box 2670

Rapid City SD 57709-2670

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 300 N. Dakota Ave., Suite 403, Sioux Falls SD 57104

‘Gail Jacobsof_
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Y
Sworn to, before me, this a day of March 2009.

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

el i i,

‘\L NOTARY PUBLIC
Yy State of Seutii Dakota ™ ¢
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GAEAT A, GReAT PLACES.
April 13, 2009

NOTICE
TO: Robert Cannon Michael M. Hickey, Attorney
PO Box 2086 Bangs McCullen Law Firm
Rock Springs WY 82902 PO Box 2670
5 Rapid City SD 57709-2670
FROM: Garland Erbele, Chief Engjneer )
\p”

Water Rights Program W

SUBJECT:  Scheduling of Hearing on"Water Permit Application No. 2639-2, Robert Cannon

A petition was submitted in opposition to Water Permit Application No. 2639-2 filed by Robert
Cannon. The petition was filed in response to the Notice of Application published January 7 and 14,
2009 in the Lyman County Herald. Subsequently, a notice of hearing was sent to parties on January
17, 2009 scheduling a March 11" hearing before the Water Management Board. The March hearing
was then postponed pursuant to SDCL 46-2A-5 based on the request by counsel for the petitioner.
This notice schedules a hearing before the Water Management Board to consider Application No.
2639-2.

Application No. 2639-2 proposes to impound 83 acre-feet of water from Mill Iron Creek by
reconstructing a dam located in the SW 1/4 SE 1/4 Section 26 with water impounded in the SW 1/4 SE
'1/4, E 1/2 SE 1/4 Section 26; all in TI04N-R77W in Lyman County. The application requests
impoundment of sufficient water to maintain water to the outlet elevation. The water is for fish and
wildlife propagation, recreational use and livestock water purposes.

The Water Management Board will conduct a hearing to consider Application No. 2639-2 at
10:30 AM (Central Time) on Thursday, May 7, 2009 at the Floyd Matthew Training Center, Joe
Foss Building, 523 E. Capitol Avenue, Pierre SD. Future notice will be provided to all parties if
there are changes to the hearing time. Pursuant to SDCL 46-2-9, 46-2-11, and 46-2A-23, the Board
has legal authority and jurisdiction to conduct this hearing.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 2639-2
because 1) unappropriated water is available, 2) existing rights will not be unlawfully impaired, 3) it is
a beneficial use of water, and 4) it is in the public interest. The Chief Engineer's recommendation is
not final or binding upon the Board. The Board is authorized to 1) approve, 2) approve with
qualifications, 3) defer, or 4) deny the application based on the evidence presented at the public
hearing.

This hearing may be an adversarial proceeding. Any party of record and/or the applicant have the right
to be represented by a lawyer and may present evidence or cross-examine witnesses according to
SDCL 1-26. These and other due process rights will be forfeited if not exercised. Decisions of the
Board may be appealed to the Circuit Court and State Supreme Court as provided by law.



Enclosed is a copy of the report, recommendation and petitions in the matter of Water Permit
Application No. 2639-2. State law directs the Chief Engineer to provide Water Management Board
members with a copy of all pleadings including petitions for each proceeding. This same information
will be sent to the Board members in advance of the hearing. In addition, enclosed are two documents
intended to acquaint parties with the hearing process entitled “Procedure for Hearings before the Water
Management Board” and “Summary of South Dakota Water Laws and Rules”. You are encouraged to
review these documents prior to the hearing.

The legal authority and jurisdiction under which the hearing is held is SDCL 46-1-14, 46-1-15, 46-1-
16, 46-2-3.1, 46-2-5 , 46-2-9, 46-2-11, and SDCL 46-2A-1 thru 46-2A-9.

The particular sections of the statutes and rules involved are SDCL 46-1-1 thru 46-1-9, 46-1-14 thru
46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-13, 46-2-17; 46-2A-1 thru 46-2A-9, 46-2A-12, 46-2A-14,
46-2A-15, 46-5-1 thru 46-5-2, 46-5-5, 46-5-6.11, 46-5-8, 46-5-10, 46-5-11, 46-5-13 thru 46-5-15,
46-5-24, 46-5-25, 46-5-30.2, 46-5-30.4, 46-5-31; and Board Rules ARSD 74:02:01:01 thru
74:02:01:15.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at
(605) 773-3352. In addition, please notify the Department of Environment and Natural Resources at
least 48 hours before the hearing if you have a disability for which special arrangements must be made
at the hearing.

c: Diane Best, Assistant Attorney General



CERTIFICATION

[ hereby certify that on April 13, 2009, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated April 13, 2009,
regarding the scheduling a hearing on Water Right Permit Application No. 2639-2, as addressed
below:

Robert Cannon Michael M. Hickey, Attorney
PO Box 2086 Bangs McCullen Law Firm
Rock Springs WY 82902 PO Box 2670

Rapid City SD 57709-2670

A copy of the above described Notice was sent Inter-office to:

Diane Best, Assistant Attorney General, 300 N. Dakota Ave., Suite 403, Sioux Falls SD 57104

Gail Jacobson /
Water Rights Program DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

¥h
Sworn to, before me, this }3 day of April 2009.

JW{W

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

- il —'v:wm‘—f-]
u KAREN SCHLAAK &
» NGTARY PURLIC 3 |
%) Stats of Soutn Dakota ™




W DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
e faces. Ghear Puaces. May 11, 2009 www_state.sd.us/dent
NOTICE
TO: Robert Cannon Sarah E. Baron Houy

PO Box 2086 Attorney at Law
Rock Springs WY 82902 PO Box 2670

Rai\id City SD 57709

FROM: Garland Erbele, Chief Engineex \ &@/" )
Water Rights Program, DENR \ s 3 _\’V

Y

SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed Diane Best, counsel for the Water Rights Program, to
prepare written proposed Findings of Fact, Conclusions of Law and a Final Decision in the matter
of Water Permit Application No. 2639-2 filed by Robert Cannon. The Board will consider adoption
of Findings, Conclusions and Final Decision approving Water Permit No. 2639-2 at 8:45 AM, on
July 8, 2009, in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol Avenue,
Pierre SD. Future notice will be provided if there is a change in the meeting date or location

The Board requested that a copy of the proposed Findings, Conclusions and Final Decision be
. mailed to each Board member and parties by June 8, 2009. Written objections or comments in
support of the proposed Findings, Conclusions and Final Decision, or alternative Findings,
Conclusions and Final Decision are to be mailed to each Board member, the Board attorney
(mailing list enclosed) and parties by June 18, 2009.

At the Board’s discretion, oral arguments by parties who timely filed written comments in
opposition of the proposed Findings, Conclusions and Final Decision, or alternative Findings,
Conclusions and Final Decision may be made on July 8, 2009. The evidentiary hearing was
completed on May 7, 2009. No additional testimony will be received.

Enclosure
c: Jeff Hallem, Assistant Attorney General

Diane Best, Assistant Attorney General, 300 N. Dakota Ave., Suite 403, Sioux Falls SD
57104-6032



CERTIFICATION

I hereby certify that on May 11, 2009, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated May 11,
2009, regarding preparation of Findings of Fact, Conclusions of Law and Final Decision in the
matter of Application No. 2639-2 addressed as stated below:

Sarah E. Baron Houy Robert Cannon
Attorney at Law PO Box 2086
PO Box 2670 Rock Springs WY 82902

Rapid City SD 57709

Diane Best

Assistant Attorney General

300 N. Dakota Avenue, Suite 403
Sioux Falls SD 57104

A copy of the above described Notice was sent Inter-office to:

Jeff Hallem, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Gail Jacobson /
Water Right Program

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this // " day of May, 2009.

[lann Waw/@
Karen Schlaak
Notary Public
My Commission expires April 1, 2013

Ny KAREN SCHLAAK )
NOTARY PUBLIC 'i\
N

}% State of South Dakota

- > PP




RECEIVED

OFFICE OF ATTORNEY GENERAL JUN 10 2009
300 N. Dakota Avenue, Suite 403 WATER RIGHTS
Sioux Falls, South Dakota 57104-6032 PROGRAM
LARRY LONG e o ot CHARLES D. McGUIGAN
ATTORNEY GENERAL www.state.sd.us/atg CHIEF DEPUTY
June 8, 2009
Jeff Hallem Francis E. Brink Leo Holzbauer
Office of Attorney General 1214 South Wells PO Box 877
1302 E. Hwy 14, Suite 1  Street Wagner, SD 57380
Pierre, SD 57501 Aberdeen, SD 57401
Rodney Freeman, Jr. Bernita Loucks Everett Hoyt
PO Box 176 219 42nd Street 4422 Carriage Hills Dr.
Huron, SD 57350 Rapid City, SD 57702 Rapid City, SD 57702
Tim Bjork Jim Hutmacher
112 W. Oak Street 802 East 7t Street
Pierre, SD 57501 Oacoma, SD 57365

Re:  In the Matter of Water Permit Application No. 2639-2, Robert Cannon
Dear Board Members and Counsel:

Find enclosed proposed Findings of Fact, Conclusions of Law and
Final Decision and Order in the above-entitled matter. All parties have also
been provided with copies of this document.

The original proposal and original Certificate of Service have been
filed with Chief Engineer Erbele.

Very truly yours,
iUt [BcsT

Diane Best
Assistant Attorney General
Counsel for SD DENR Water Rights Program



RECEIVED

JUN 10 2009

STATE OF SOUTH DAKOTA WATER RIGHTS
PROGRAM

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF WATER ) PROPOSED

PERMIT APPLICATION NO. 2639-2, ) FINDINGS OF FACT,

ROBERT CANNON ) CONCLUSIONS OF LAW AND
) FINAL DECISION AND ORDER

Hearing was held in the above-entitled matter on May 7, 2009. The
Applicant appeared pro se. Attorney Sarah E. Baron Houy appeared on behalf
of Intervenor Dakota Dagoba, LLC. The DENR Water Rights Program was
represented by Assistant Attorney General Diane Best.

The Board, having considered the evidence presented and all records and
documents on file herein and having entered its oral decision and rulings on
the parties’ submissions, now enters the following Findings of Fact and
Conclusions of Law:

FINDINGS OF FACT

1. Robert Cannon filed Water Permit Application No. 2639-2
(hereinafter “Application”). It was received by the DENR on October 29, 2008.

2. The Application seeks authority to impound 83 acre-feet of water
from runoff in a dam to be located in the SWl4 SE% of Section 26-T104N-
R77W, in Lyman County. The Application also requests impoundment of

sufficient water to maintain water to the outlet elevation. The water will be

used for fish and wildlife production, recreation, and livestock water purposes.



3. The dam described in the Application will be located on Mill Iron
Creek, about six miles upstream of the confluence of Mill Iron Creek and the
White River.

4. This dam is a reconstruction project. A previous dam was located
at this site and was breached at some point. No water rights filings were made
for the prior dam, so it is not very clear when the dam was constructed or when
it breached. The pending Application seeks a new permit, involves new plans
and specifications and construction, and does not rely on or seek to confirm or
renew any previous priority date or right for the prior dam.

5. The dam proposed by the Applicant has not yet been constructed.
As proposed, it will be classified as a small size, Category 3, Low Hazard dam.
The dam was designed by Konechne Engineering. Dave Konechne, a
professional engineer, testified that he designed the dam and that it is similar
to many other dams he has designed in the past. He has many years of
experience, including several years of work for the USDA Natural Resource
Conservation Service and its predecessor, the Soil Conservation Service. The
plans and specification were filed with the DENR.

6. The dam, as designed, will be 12.5 feet high with a normal storage
capacity of 83 acre-feet with a reservoir level at the primary spillway elevation,
and a maximum storage capacity of 485 acre-feet with a reservoir level at the
top of dam elevation. A dam of this size and hazard classification is required to

have a minimum spillway design capable of passing a 25-year frequency event.
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7. The dam is designed to have an L-shaped primary spillway
consisting of an 84-inch diameter vertical CMP (corrugated metal pipe) riser
which connects at a 90 degree angle to a 60-inch diameter horizontal CMP
barrel for the purpose of conveying water through the dam grade. The design
is for 6.5 feet of freeboard between top of primary spillway riser and top of dam.
The design also includes a 200-foot wide earthcut segondary spillway with 3.5
feet of freeboard. A 25-year frequency event produces a peak runoff of
approximately 1040 cfs and a 100-year frequency event produces a peak runoff
of approximately 1870 cfs. The earthcut spillway will have a capacity of
approximately 3400 cfs.

8. The plans and specifications for the dam were reviewed by Tim
Schaal, a professional engineer employed by the DENR for over twenty-five
years. He has reviewed plans for dozens of similar dams designed for wildlife
habitat. He testified that the specifications meet the dam safety requirements
and rules of this Board. Previous to hearing, the plans and specifications had
been approved by Chief Engineer Erbele.

9. No testimony was presented that refutes the testimony of DENR
witness Schaal that the dam, if constructed according to its design, will meet
the dam safety rules of this Board. Accordingly, this Board finds that the dam
design is consistent with the public interest in maintaining safe dams.

10.  Witness Schaal testified that the dam has a drainage area of
10,752 acres or 10.68 square miles. The annual yield for this drainage area

with an 80-percent chance of occurrence, or 8 out of 10 years, is expected to be



80 acre-feet. The annual yield with a 50-percent chance of occurrence, or 1
out of 2 years, is expected to be 242 acre-feet and the annual yield with a 10-
percent chance, or 1 out of 10 years, is expected to be 1434 acre-feet.

11.  Witness Konechne studied the drainage area using the Water
Resource SITES program, a standard computer program in the industry for
analyzing flows. He also testified that there would be sufficient flow from this
drainage area for this Application.

12. The drainage area provides sufficient water to provide water for
this dam which will store up to 83 acre-feet. In this regard, the Board credits
the testimony of witnesses Konechne and Schaal.

13. Intervenor Dagoba, Inc. currently owns a dam downstream which
is variously called the Ramser Dam (SD ID No. 02382) or Sweeney Dam. It is
located on Mill Iron Creek, about one-half mile downstream of the proposed
reconstructed dam. In 1994, Velda Ramser filed Water Right No. 2303-2 to
repair a breached WPA dam (Sweeney Dam). This repair project was partnered
with SD Game, Fish and Parks and Ducks Unlimited, Inc. The Ramser Dam
has a storage capacity of 72 acre-feet of water with a reservoir level at the
primary spillway elevation. Water Right No. 2303-2 was transferred to Dakota
Outback, c/o Paul Barber, in 1998. Subsequently, this dam was transferred to
Dagoba, LLC, also ¢/o Paul Barber.

14. The Ramser Dam, being part of a partnership with Ducks

Unlimited, is designed to be a shallow dam for duck habitat.



15. DENR witness Schaal testified that based on existing county and
topographic maps, it is clear that at one time both the Ramser Dam and the
previous dam at the site of the Application were in existence at the same time
and were full.

16. DENR expert witness Tim Schaal reviewed data showing the
annual yield of water from the watershed that drains into Mill Iron Creek. He
testified that there is an expected 50-percent chance of an annual yield of 242
acre-feet of water and that there is a reasonable probability that there is
sufficient water available for both dams when the proposed Cannon Dam is
conditioned as recommended by the Chief Engineer.

17. Witness Schaal also testified that for situations where there is not
sufficient water available for both dams in some years, the proposed upstream
dam is designed to have a 12-inch diameter CMP low level bypass pipe
constructed within the primary spillway drop inlet structure. It will be
constructed across the bottom of the riser and allows for flows to enter the
barrel (or pipe tee) and flow downstream at low flow conditions. It is designed
to allow bypass of flows to satisfy downstream Water Rights and domestic use.

18.  The low flow bypass structure is designed to be opened manually.
Cannon will have an operator approximately eight miles from the dam who will
be available to open the bypass structure when necessary.

19. Applicant Cannon testified that he has had problems on his
property with erosion from Mill Creek since he purchased the property

approximately ten years ago. In addition to wildlife habitat, another reason for



constructing the dam is erosion control. Erosion control is in the public
interest.

20. The downstreamn Ramser Dam currently has silt in it and receives
silt during high flows. Cannon testified that his proposed dam would provide
for erosion control and would also capture some silt that would otherwise flow
downstream to the Ramser Dam. Barber, testifying on behalf of Dagoba, Inc.,
testified that the proposed Cannon Dam should provide still more silt
protection for Dagoba’s Ramser Dam. The design for the proposed Cannon
Dam is consistent with other similar dams designed for recreation and
livestock use and does not contain specialized silt control devices. The silt
flowing to the Ramser Dam is unlikely to increase with the new dam upstream
that will have the effect of capturing some silt.

21. During the hearing, testimony was presented that there are two
48-inch culverts upstream of the dams that are capable of carrying a large
volume of water downstream in Iron Mill Creek. Intervenor Dagoba asserts
that the 12-inch low level bypass pipe would be inadequate to handle these
large flows. In large events, however, the water would be flowing down the
entire primary spillway itself (84-inch diameter CMP riser with a 60-inch
diameter CMP barrel) and not just through the 12-inch pipe in the spillway. In
other words, the low flow bypass pipe is designed only for low flow situations.

22. During low flows, water from the 12-inch CMP bypass will reach

the Ramser Dam owned by Dagoba. The dams are a short distance apart.



23. Barber also testified that the Ramser Dam, which involves a senior
water right, will receive a diminished quantity of water, as a result of
installation of the upstream dam proposed in the Application. Dagoba holds
this senior water right. However, as set forth above, there is sufficient water to
supply both dams during periods of high flow and the dam described in the
Application is designed with a spillway and low flow bypass that would allow
water to flow downstream, during periods of low flow.

24. The Board credits the testimony of witnesses Schaal and Konechne
who both testified that they have studied the drainage area involved and there
is sufficient water available to support this Application when considering that
the project is designed to allow bypass of flows to satisfy downstream Water
Rights and domestic use as recommended by the Chief Engineer.

25. Barber further asserts that Dagoba currently enjoys the use of Iron
Mill Creek and an adjacent area with considerable vegetation downstream of
the Ramser Dam. He wishes to maintain Dagoba’s Ramser Dam and also enjoy
the benefit of flows in the stream and the nearby vegetated area to support
habitat downstream of the Dagoba Dam. Sufficient flows will be available in
the downstream stretch during high flow conditions to provide for such
downstream flows. The Water Right for Dagoba’s Dam, does not, however,
include the right to use all other water in the stream to support this flow and
this vegetated area downstream of the Dagoba Dam and bar all other users
from capturing water upstream. For this reason, the water permit, as granted

below, will not require Cannon to release inflows or stored water so that the



downstream dam owner can, in turn, release water to keep nearby downstream
flows and vegetated areas available for Dagoba’s own wildlife habitat use.

26. Barber testified that Dagoba has a dugout in Section 35
downstream of the Ramser Dam. It sometimes has water in it, but during dry
times it does not. It is very dependent on climatic conditions.

27. During hearing the parties engaged in a dispute as to whether
Cannon should be required to release water from the upstream dam at all
times when the downstream Ramser Dam is low. The Chief Engineer
recommended that the Applicant be required to cause water to flow
downstream to the Ramser Dam when inflows come into Cannon’s upstream
dam. Dagoba, as the downstream senior water right holder, should get the
benefit of such inflows into its dam to the extent that its dam will hold those
inflows. This places the senior downstream water right holder in the same
position he would be without the upstream dam in place, i.e., with the benefit
of the inflows. Stored water need not be released, however, from the Cannon
Dam to provide for flows to the Ramser Dam. The rationale is that the
downstream water right holder should have the benefit of inflows in the same
way it already operates. In other words, the downstream water user currently
has no water stored and metered out to it from upstream other than what
nature provides. The downstream water right holder is not entitled to call for
stored water from the upstream dam. Applicant should be required to make

such releases only when new inflows come into the system.



28. Another set of arguments presented by Dagoba at hearing is that
the Cannon Dam does not have a measuring device that is sophisticated
enough to provide evidence on when new flows come into the system and that
the DENR would be unable to regulate the low flow condition on the permit.
Witness Schaal explained that this type of system is common among water
users and that the two water users generally reach an accommodation.
However, the DENR is willing to enforce the provisions when called upon to do
so. As for measuring new flows, the two dams are close enough that the
persons operating these dams will have actual knowledge as to the general level
of the dams, recent heavy rain flow events and snowmelt, and their effect on
inflows. Dagoba claimed a need for more exact measuring, but did not
establish that failure to release de minimus inflow would cause an adverse
effect on the recreational and wildlife purposes of his own dam. Both dams
provide water for recreational and wildlife purposes and are near each other.
On the other hand, Cannon is cautioned that, as the junior water right holder,
it is his responsibility to ensure that he releases inflows to meet the
qualifications in the perrnit. and he should not rely on the forgoing rationale
and ignore known inflows into his dam.

29. Barber testified that the Ramser Dam has been full and has had
flows going through its spillway in recent years. Further, the Ramser Dam
permit held by Dagoba contains a low flow bypass qualification requiring it to
bypass flows for downstream domestic use. Witness Schaal testified that the

dam design for the Ramser Dam includes a low flow bypass structure. The



Ramser Dam project plans and specifications for this dam indicate that it does
not have a sophisticated design allowing for exact measurement of inflows and
outflows, but Barber testified that he would release flows from this dam as
necessary to meet the qualification on this permit.

30. The Dagoba petition to intervene, authored by Barber, also refers
to a fishery. During the hearing however, he testified that there is not an
existing fishery at this location due to existing climatic conditions.
Consequently, the presently pending Application does not present problems
insofar as maintaining a fishery.

31. Unappropriated water is available and approval should not have
any adverse effect on existing Water Permits/Rights.

32. The proposed water permit Application is reasonable, useful, and
beneficial for the appropriator in that it will be used to enhance the
recreational opportunities such as hunting on his land. The water use will also
be beneficial and consistent with the interests of the public in the best
utilization of the runoff water since it will provide for impoundment of the water
for fish and wildlife production, recreation, and livestock watering.

33. The Application is in the public interest. The water use for wildlife
is, itself, in the public interest. Also, the dam design comports with dam safety
requirements and the structure is also therefore in the public interest. The

additional purpose of erosion control also supports this public interest finding.
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34. The low flow bypass requirement for prior downstream Water
Rights and domestic use should be a qualification on Water Permit Application
No. 2639-2.

35. Water Permit Application No. 2639-2 should be approved.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the above-entitled matter.

2. Testimony was presented that the plans and specifications for the
dam described in the Application meet the dam safety requirements and rules
of this Board. Previous to hearing, the plans and specifications had been
approved by Chief Engineer Erbele, who holds authority to make such
approvals under ARSD 74:02:08:09 and SDCL 46-7-3.

3. The dam is a new project and the Application seeks no priority
date or other water rights stemming from the previous dam. The fact that the
prior dam was in place without a water right or location notice is not
prejudicial to this Applicant since the prior dam was installed and breached
before Cannon purchased the property.

4. Having considered the amount of water available in the Mill Run
watershed area, the Applicant’s proposed use of water, and the proposed
qualifications, this Board finds that there is a reasonable probability that there
is unappropriated water available to provide for the water use as requested.

5. Having considered the amount of water available in the Mill Run
watershed area, the Applicant’s proposed use of water, and the proposed

qualifications, this Board finds that there is a reasonable probability that the
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water use, as proposed, will not have an adverse effect on existing Water
Permits/Rights. In particular, the Board finds that the Intervener, a senior
water right holder, is protected by the low flow qualification recommended by
(and enforceable by) the Chief Engineer.

6. The conditions imposed on the permit authorized herein have been
authorized for many similar rural water permits. This condition is enforceable
by the Chief Engineer and the DENR through SDCL ch. 46-2A. SDCL
46-2A-17 provides that the Chief Engineer has investigatory authority to
enforce such conditions. SDCL 46-2A-18 provides that the Chief Engineer has
authority to issue appropriate orders and to seek immediate injunctive relief
against water user in order to protect users who have higher or earlier
priorities.

7. SDCL 46-1-12 also provides than if a water user fails to comply
with conditions on permits, the permit may be suspended by this Board. If
three violations occur, a permit may be revoked. Id. In this regard, the Board
refers to its recent decision enforcing a bypass condition on a dam dugout
constructed for recreational purposes. In the Matter of the Suspension of Water
Permit No. 1735-1, Steve Bauer (Decision issued March 11, 2009).

8. The Application is a beneficial use under SDCL 46-1-6(3). More
specifically, the use is reasonable and useful and beneficial for the appropriator
in that it will be used to enhance the recreational opportunities such as
hunting on his land. The water use will also be beneficial and consistent with

the interests of the public in the best utilization of the runoff water since it will
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provide for impoundment of the water for fish and wildlife production,
recreation, and livestock watering.

9. The Application is in the public interest. The water use for wildlife
is, itself, in the public interest. Further, the dam design comports with dam
safety requirements and the structure is also therefore in the public interest.

10. The Application, with the qualifications proposed by the Chief
Engineer, meets the four-part criteria in SDCL 46-2A-9 for approval of water
permits: (a) there is a reasonable probability that there is water available for
the proposed use, (B) the proposed diversion can be developed without unlawful
impairment of existing rights, (c) the use is in the public interest, and (d) the
proposed use is a beneficial use. The Application should be approved.

11. The Application was filed on October 29, 2008 and, under SDCL
46-5-7, the proper priority date for this permit is the date of filing.

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board now enters the following:

FINAL DECISION AND ORDER

The Application for Water Permit No. 2639-2 is hereby granted with the
following qualifications:

1. Water Permit No. 2639-2 authorizes a dam with a storage capacity
of 83.0 acre-feet of water and sufficient water annually to maintain
the water level to the outlet elevation.

2. Low flows as needed for downstream domestic use, including

livestock water and prior water rights must be bypassed.
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Dated this day of July, 2009.

BY THE BOARD:

Everett Hoyt, Chairman

pld605_db(dh)
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF WATER )
PERMIT APPLICATION NO. 2639-2, ) CERTIFICATE OF SERVICE
ROBERT CANNON )

The undersigned hereby certifies that true and correct copies of proposed Findings of
Fact, Conclusions of Law and Final Decision and Order were served upon each of the following
by enclosing the same in envelopes with first class postage, prepaid and affixed thereto, and
depositing said envelopes in the United States mail at Sioux Falls, South Dakota, and also served
by facsimile transmission upon Mike Hickey, Sarah E. Baron Houy, and Robert Cannon, on this
8*M.day of June, 2009:

Francis E. Brink
1214 S. Wells St.
Aberdeen, SD 57401-7351

Bernita Loucks
219 42nd St.
Rapid City, SD 57702

Leo Holzbauer
29416 395th Ave.
Wagner, SD 57380

Tim Bjork
112 W. Oak St.
Pierre, SD 57501

Mike Hickey

Sarah E. Baron Houy
Attorneys at Law

P.O. Box 2670

Rapid City, SD 57709-2670
FAX: (605) 343-1503

Jeffrey P. Hallem
Assistant Attorney General
1302 E. Highway 14, Ste. 1
Pierre, SD 57501-8501

pld605_db(dh)

James Hutmacher
802 E. Seventh St.
Oacoma, SD 57365

Rodney Freeman, Jr.
P.O. Box 176
Huron, SD 57350-0176

Everett Hoyt
4422 Carriage Hills Dr.
Rapid City, SD 57702-6874

Robert Cannon

P.O. Box 2086

Rock Springs, WY 82902-2086
FAX: (307) 362-7220

Garland Erbele, Chief Engineer
Water Rights Program, DENR
Foss Building

523 E. Capitol Ave.

Pierre, SD 57501

Diane Best

Assistant Attorney General
300 N. Dakota Ave., No. 403
Sioux Falls, SD 57104
Telephone: (605) 367-5880




ETATE OF SOUTH DAXQTA

OFFICE OF ATTORNEY GENERAL
300 N. Dakota Avenue, Suhte 403
Sioux Fails, South Dakots 57 104.6032
Prone (605] 3687-5880
Fox {606} 367-5886
www, stare.ad .ua/arg

LARRY LONG
ATTORNEY GENERAL

The information contained in this facsimile message 1s attorney
privileged and confidential information intended only for the use
of the individual or emtity named below. If the reader of this
mesaage is not the intended recipient, you are hereby notified
that any dismemination, distribution, or ocopy of this
communication is strictly prohibited. 1If you have received this
communication in error, please immediately notify us at the above
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THURSDAY, MAY 7, 2009

(DENR Exhibit Nos. 1, 2 and 3 marked for
identification.)

MR. BJORK: This is the time and place for the hearing
on Water Permit Application No. 2639-2 made by Mr. Robert
Cannon. I would first ask Ms. Diane Best to introduce the
parties that we have here today, if you can.

MS. BEST: I will. Thank you. This is a contested
case water permit application and Mr. Cannon is here, who is
the applicant in this matter. He's back here and he has
brought his engineer with him. He is appearing pro se. And
then also the intervenor in this matter is Paul Barber, and Mr.
Barber is here with counsel, Sarah Houy.

MR. BJORK: Ms. Best, I'm assuming you need to be
sworn in as providing any testimony or not?

MS. BEST: No, I will not be. What I'd like to do is
just start and introduce a few exhibits and then ask Tim Schaal
to provide the testimony on behalf of the DENR.

MR. HALLEM: Mr. Cannon, do you want to come up
closer? Because you will have the opportunity to question the
witnesses and those type of things, and you are a party to the
action, so you are welcome to -- do you have spellings of
everybody?

COURT REPORTER: Yeah.

MS. BEST: If I may proceed, Tim Schaal is the
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engineer that reviewed this matter on behalf of the DENR and he
will explain his review. That is the only witness that the
DENR will have. As with many applications, the actual -- the
person who applied for the water permit has the burden of proof
of demonstrating that the water permit ought to be granted.
Nonetheless, the DENR goes ahead and provides the initial
testimony, we do that all the time, we make -- so that we make
it clear where the place of the project is and what the chief
engineer's recommendation is so you know that right off the
bat.

In this particular case, the application is for a
recreational and livestock use dam and Tim will go into detail
as far as the size of the dam and so forth. The chief engineer
has recommended approval and Mr. Barber is the intervenor. I
would just like to, rather than go into any kind of long
opening statement, just introduce the three exhibits that DENR
has. We have talked to counsel about them already and talked
to the applicant abouf them already.

DENR 1 is the agency file in this matter. It includes
the application filed by Mr. Cannon and engineering analysis
filed with that application. It also includes the notice of
publication to the proper newspapers, the affidavits of
publication, the chief engineer's recommendation of approval,
the expert report developed by Tim Schaal, the engineer that

reviewed this matter, the petition to intervene, and actually




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

this matter was initially noticed for a prior water board
hearing and was automatically delayed and there are some
scheduling notices on that and then as well as the notice of
hearing for today.

In addition to those matters in the application, I
would note also for the record that this application involves a
situation where there is -- it's an application for a proposed
dam and there is another dam below it and the dam below it was
previously -- is also a water right dam and it was
previously -- the name of the initial applicant was Velda
Ramser. It's Watér Permit No. 2303-2 and Mr. Barber is now the
party that holds that water right. And there is a document in
the file that includes that entire water right file as well.
And because that was reviewed for purposes of responding to
this application, it's included in the application for Mr.
Cannon. I would move for admission of DENR 1.

MS. BARON-HOUY: No objections.

MR. HALLEM: Mr. Cannon?

MR. CANNON: No.

MR. BJORK: We will then accept and admit Exhibit 1.
EXHIBITS:

(Exhibit No. 1 received into evidence.)

MS. BEST: Exhibit 2 is just a one sheet list of the
expert qualifications of Tim Schaal, the engineer who will be

testifying in this proceeding. And I will not -- I propose
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that I not go into question and answer regarding his background
and qualifications. He's appeared before this board many, many
times. And I would just like to put Exhibit 2 in for the
record.

MS. BARON-HOUY: No objection.

MR. CANNON: 1It's fine.

MR. BJORK: We will accept Exhibit 2 for the record,

admit it into evidence.

EXHIBITS:

(Exhibit No. 2 received into evidence.)

MS. BEST: Finally I have DENR Exhibit 3, which
provides -- which is a document that Tim Schaal prepared and

the parties have stipulated to. It provides a location map, it
shows the place of the project, the dams involved, and then
also an aerial view, and those two are stapled together and
it's DENR 3, and I would move admission of DENR 3.

MS. BARON-HOUY: No objection.

MR. CANNON: No problem, yeah.

MS. BEST: We have made extra copies of DENR 3 for the
board's use during this hearing.

MR. BJORK: We shall accept Exhibit 3 as admitted as
evidence in this case.
EXHIBITS:

(Exhibit No. 3 received into evidence.)

MS. BEST: I have no further exhibits at this time and




)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I would call Tim Schaal.

MR. HALLEM: Before you do, Ms. Best, I just want to
put in for the record on it, is that prior to this hearing,
consistent with this board's practice, the board receives
certain public record materials on this matter and what the
board received and had in their possession prior to this
hearing are the report on Water Permit Application No. 2639-2
that was prepared by Mr. Schaal, received the recommendation of
the chief engineer, had the notice of application and the
publication notice, Mr. Barber's letter of intervention, the
initial notice of hearing on July 27th, 2009, Mr. Hickey's
letter of February 5th, 2009 with a notice of appearance,
February 25th, 2009 notice to the parties, Mr. Hickey's letter
of February 27th, 2009 requesting a continuance with a motion
and continuance attached to that, certificate of service as
well, and then finally the notice of hearing that scheduled
this matter, which was dated April 13th, 2009. So those
matters ~- these documents have already been provided to the
board and will be considered for the purpose of this matter.
Ms. Best.

MS. BEST: Yes, I neglected to say anything, those
documents were provided by the chief engineer to the board
pursuant to 46-2A-6. I would call at this time Tim Schaal.

Thereupon,

TIM SCHAAL,
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called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

DIRECT EXAMINATION
BY MS. BEST:

Q. Tim, I will just ask you to go ahead and explain your
review and give the chief engineer's recommendation.

A. Good morning. Thanks. I'm Tim Schaal, staff engineer
with DENR. Maybe first I'll explain the map that was handed
out just quickly. This application for a dam repair is about
eight miles straight south of Presho and on the map here the
sections are about a three-inch square shown in the center of
Section 26 and 35 of Township 104, Range 77, and then the one
to the south, it's in another township, it's Section 2,
Township 103 North, Range 7. The creek that the proposed dam
is on is Mill Iron Creek and it runs through those three
sections kind of north to south. 1If there's any questions on
the map, just let me know.

As Diane kind of covered some of it, the application
has been filed by Robert Cannon to impound 83 acre-feet of
water by restoring a dam. It's an old dam and it's been
breached for a number of years and they are looking at
repairing what I call an existing dam for this water permit
application.

It's been designed by Konechne Engineering, Dave is

here. 1It's classified as a small size, low hazard dam and a
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dam for that size of classification needs to have a certain
spillway capacity, which it's for a 25-year flood event and
later on I'll explain that this is a pretty large drainage area
and the dam does have more spillway capacity than required.

It's only going to be 12.5 feet high, it's going to
have 83 acre-feet what we call normal capacity, that's a
reservoir at the primary spillway elevation, and the top of the
dam elevation, it's a big structure, it's got a flat reservoir
area that will back up water quite a ways, it's 485 acre-feet
at the top of dam elevation. Hopefully you don't see that too
often. The drainage area for the dam is over 10,000 acres,
10,752 acres, that's not quite 11 square miles.

For the design, it's similar to the dam that's below
it, which was a Ducks Unlimited designed structure. They do a
real good job of putting in adequate spillways, but this dam
also has an 84-inch diameter CMP riser and a 60-inch barrel.
There is 6.5 feet of freeboard on the primary spillway and with
this large drainage area, you can expect the spillway to flow
at times, so it has a 200-foot wide secondary foot earth cut
spillway with three and a half feet of freeboard. As I
mentioned, it has plenty of spillway capacity, it has more
spillway capacity actually than what you expect from a 100-year
event.

With the drainage area, we looked at kind of an NRCS

expected yield with 11 square miles or not quite 11 square
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miles, 80 percent of the time or another way to look at that is
eight out of 10 years you can expect 80 acre-feet of runoff.
Fifty percent of the time, once every two years is 242
acre-feet of runoff, and then 10 percent of the time or one out
of 10 years it's a little over 1400 acre-feet of runoff. A lot
of our dams this spring are experiencing more than their 10
percent runoff, we have had some problems.

As Diane mentioned, too, there is a dam below this on
Mill Iron Creek. It's permitted, at one time it was called the
Sweeney Dam, it's an old WPA dam. Velda Ramser applied for the
permit when they did the Ducks Unlimited project and since then
it's been transferred over to -- I might get this wrong --
Dakota Outback, LLC, and that's Mr. Barber. I'm not real sure
the history of this upstream dam, the proposed dam to be fixed.
I know it's been breached for a number of years. It shows up
on a county map, the two dams in place, and on the topo maps it
shows the two dams, too.

Looking at the fact that at one time they did exist
together and looking at the expected runoff from a 50 percent
chance or one every two years, you would exceed the storage
capacity of both dams, we are recommending approval for the
structure. One of things we asked on the design of this
structure is knowing that there was a downstream dam, we asked
them to design in a low flow bypass structure on the dam as a

12-inch diameter pipe that's at the base of this 84-inch riser
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that leads out into the reservoir, so they could release low
flows through that structure if needed. So with that, the
chief engineer is recommending approval, there's unappropriated
water available and then the qualification for the low flow
bypass for downstream domestic use or prior water rights.

Getting back to the map, I did want to point out, we
are talking about the size of the drainage area. At the north
end of the map there's two 48-inch culverts through the road
there on Mill Iron Creek and at the very south end of Section
35, there's a 72-inch culvert, so at times they expect large
flows in the drainage areas looking at the culvert design.
With that, I will answer any questions. I know the applicant
is here and the opponent is here also.

MR. BJORK: Ms. Best, do you have some questions?

Q. - (BY MS. BEST) I wanted to finish up here, Tim. You
mentioned the previous dam so I wanted to clear up for the
board, we are looking at a new water permit and the priority
date would be 2008; is that correct?

A. I forget the date, but it would be a recent date.

0. It would be the date of filing this application.

MR. HALLEM: Ms. Best, that date would be in the
application, which would be in DENR Exhibit 1, correct?
MS. BEST: Yes.
Q. (BY MS. BEST) October 2008 is when it's filed, okay.

A. Yes.
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MS. BEST: I have nothing further.

MR. BJORK: Counsel for the applicant, questions.

MR. HALLEM: The applicant is pro se, vice chairman,
so he would be able to ask questions, but Mr. Cannon, this is
not the time for you to testify. You will have that
opportunity when you are under oath, so this part of the
process. Since you are pro se, you have the ability to ask any
questions of Mr. Schaal just like Ms. Best and counsel for Mr.
Barber.

MR. CANNON: No, I don't have no questions.

MS. BARON-HOUY: I have some questions.

CROSS-EXAMINATION
BY MS. BARON-HOUY:

Q. Mr. Schaal, I first want to go over DENR Exhibit 3.
What is your understanding with respect to proximity to the
proposed dam, what is your understanding of the location of the
property that Mr. Barber owns? Do you have such an
understanding?

A. It's in his letter in the file. It was I believe the
east half of Section 35 and maybe the whole Section 2.

Q. Okay, would it surprise you, then, if he also owned
the southwest quarter of Section 357

A. No. That's fine.

Q. What is your understanding right now as to how Mr.

Barber receives water onto his property?
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A. Into his permitted dam?
Q. Yes.
A. It's on Mill Iron Creek so whenever Mill Iron Creek

has flow, it would end up in Mr. Barber's dam.

Q. Is it a fair statement that putting in the proposed
dam will cut into that flow that would otherwise be coming onto
his property and into his dam?

A. Yes.

Q. And with the bypass structure that you mentioned being
a pipe, is it fair to say, then, that Mr. Barber would now
receive water from a pipe rather than from the natural flow of
the stream?

A. He would be getting the flow through -- if the
proposed dam was constructed, the flow would have to go through
the spillway, similar to those two culverts through the county
road.

Q. When you issued this report, did you take into account
that difference?

A. No. I looked at the total yield and the storage
capacities of the two dams. Again, if the proposed dam is
built and they fill up, you are dealing with evaporation, which
is less than the total storage capacity also, so I just felt
there was plenty of water in the expected runoff.

Q. Would you agree that there is a difference in the way

Mr. Barber receives the water now as opposed to how he would
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receive it if this dam was built?

A. It will be metered through the proposed dam, yes.

0. And would you agree that that is —-- strike that. Is
it fair to say that how he would receive it under the proposed
dam is going to negatively impact his receipt of water as
opposed to how he's receiving it now?

A. I guess I would have a hard time answering that.

"Negative" is kind of vague. I don't really know what that

means.
0. I understand that. It's not the best question.
A. It's going to be a process where the upper dam is

going to fill and spill and water will go downstream similar to
the case now with Mr. Barber's dam, he's fill and spill for
water to go downstream.

0. I want to talk a little bit about the bypass structure
that would go onto this proposed dam. You indicated in your
report that it's 12 inches in diameter.

A. Yes.

Q. Is that pipe, is it flush with the ground or does it
sit above the ground or do you know?

A. The engineer might be able to answer that, but my
thought is it was at the bottom of the riser and that's pretty
much at the bottom of the proposed reservoir. It might be off
the ground a little bit just for sediment purposes.

Q. And that's my next question, if you know, is there a
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mechanism to filter out dirt?

A. Not that I'm aware of.

0. And do you know how this bypass structure will be
policed or if it's an automatic mechanism that would open and
close?

A. It's going to be a bolted plate on the pipe, so it's
going to actually take some physical effort to open it up.
It's not automatic.

Q. Do you have much experience dealing with that type of

bypass structure?

A. I've seen it in other designs, yes.
Q. Do you have any knowledge as to how generally they are
operated, in your experience? Does someone -~ for example, if

someone has a dam with that type of bypass structure in place,
is it typically the owner who would go open and close it?

A. I suppose so. There can certainly be arrangements
between neighbors and if the owner is away and the neighbor
needs to open it, maybe just a phone call.

Q. I want to talk a little bit now about some dugouts on
Mr. Cannon's property. 1Is it your understanding that there
exists a dugout where this proposed &am would be built?

A. Yes, in February I made a tour of this site with Mr.
Barber and we looked at several things. There were two dugouts
upstream of the proposed dam. They would be both in the

northeast quarter of Section 26, 104, 77.
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0. And are those -- those are not on this map, on this
Exhibit 3, are they?

A. No.

Q. And doesn't Mr. Cannon have another dam north of this
proposed dam?

A, I guess I'm not aware of that.

Q. When you were creating your report, did you exclude
water from those dugouts in making your calculations?

A. And I actually had my report completed before I looked
at those dugouts. My thought at that time was both of those
dugouts would be within the reservoir area of the proposed dam,
so it was kind of a moot point. After looking at the map again
and the reservoir inundation map that's in the file, I'm
guessing now that one of the dugouts is outside the proposed
reservoir, but again, those dugouts are less than an acre foot

of water and I don't think would have much impact.

Q. But there would be some difference in the numbers?
A. Correct.
Q. You indicated in your testimony and in your report

that at one point in time a dam existed where this proposed dam
would be put at the same time that Mr. Barber's current dam
existed. That was a terrible question.

A. And to the best of my knowledge, yes, they were both
in place at the same time. They show up on a county road map

that shows two dams and then showing up on the topo map and you
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can tell that there's a dam grade there. If they were both

full at the same time, I guess I can't answer that.

Q. And you don't know when that was?
A. No.
Q. And theoretically, it could have been when all of that

land was prairie land.

A. The bottom dam, Mr. Barber's dam, is a WPA structure,
so that was put in in the 1930s.

Q. Under the proposed dam setup, how long will it take
water to run down from the dam to Mr. Barber's dam?

A. Well, there's a lot of variables there.

Q. I'll rephrase the question. Do you know what the
difference will be in the speed of the water under the proposed
dam as opposed to now?

A. No.

Q. And would you agree that if the stream or the creek is
dry below the proposed dam location, any water that comes
through, some of that will be soaked up by the ground?

A. Correct.

0. And do you know how it will work in terms of this
bypass structure, if you could explain a little bit who opens
it up, when it needs to be open, when it needs to be closed in
order to preserve Mr. Barber's priority rights?

A. Well, my wish would be that everybody gets along and

they can have agreements on how it's operated or when it's
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operated. If not, we, the DENR staff, might have to make an
investigation and determine if yes, water needs to be released,
then we would eventually maybe issue, the chief engineer would
issue an order to open up the bypass.

0. And in a perfect world, I guess what are the
circumstances in which it will need to be open and when would
it have to be closed, then?

A. Well, that's hard to say for sure, too, but ideally
the downstream dam could not ask for storage water to be
released. It has to be inflow, so if there's inflow coming
into the upper dam and it's not making it down to the lower
dam, that's when they should be making releases. If the lower
dam wants water from the upper dam and there's no inflow, then
that's not a legitimate call for water.

MR. BARBER: Can I make a clarification?

Q. (BY MS. BARON-HOUY) So when inflow stops, that's it
for Mr. Barber in terms of receiving water?

A. The applicant would not have to release storage.

Q. And isn't it true that Mill Iron Creek has no natural
water source, it's purely precipitation driven?

A. Correct.

Q. Correct me if I'm wrong, but if it rains, all that
water needs to go down to Mr. Barber and Mr. Barber needs to be

filled up before Mr. Cannon can take any of that into this

proposed dam.
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A. That's the way I'm seeing it with the priority dates.
MS. BARON-HOUY: May I have a moment with my client?
(Brief pause.)
MS. BARON-HOUY: I have nothing further at this time,
thank you.
MR. BJORK: Ms. Best, any redirect?
REDIRECT EXAMINATION
BY MS. BEST:
Q. Just one item here, Tim. Can you explain a little bit
more fully to the board about this issue of inflows being able

to be released downstream to the senior water right holder but

not stored water and how that -- why that works that way?
A. Maybe you should explain that.
Q. But I guess my point was -- I should have asked more

specifically. I was being kind of vague. Are you indicating,
then, that when both dams are full, that once both dams are
full, the upstream water right holder, which would be Mr.
Cannon, would have the ability to continue to use that stored
water without having to release it to the downstream owner,
right?

A. That's my understanding of the low flow bypass
qualification. It means that you have to bypass inflow. Once
the storage is there, that's yours to use. Any new water or
inflow should go down to Mr. Barber technically first.

Q. And if this dam were -- this proposed dam were not in
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place and Mr. Barber filled his dam, he would not be able to
have an ability to call for more water from any place else
other than inflows, would he?

A. Correct.

Q. So he's in no different position once this stored
water, if his stored water is lowered, he's in no different
position now with the proposed dam in place than he is now,
he's only entitled to inflows; isn't that right?

A. Yeah, and I guess a way to look at it is, he's not
entitled to inflows unless it rains or you got runoff.

MS. BEST: Thank you.
MR. BJORK: Mr. Cannon, any redirect questions?
RECROSS-EXAMINATION
BY MR. CANNON:

Q. I got a couple of them. Have you been out there, Mr

20

Schaal, to see the erosion factor where the old dam has washed

out?

A. Yes.

Q. And that's, I quess, if I get up there, I guess I can

talk about that, but you probably haven't noticed how much
erosion has been caused off my property because of this or

anything. Have you seen how deep that hole is there?

A. I didn't loék at that. I just looked at the dam grade

and saw the breach in the grade.

Q. Okay, and I guess it's a fair assumption to say that
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in your mind, with your expertise and stuff, that you think
there's enough water for both dams.
A. Yes.
MR. CANNON: That's all I need to say.
MR. BJORK: Questions from the board for Mr. Schaal?
MR. BRINK: Mr. Chairman, I would have one and it's
more or less in regard to --
MR. HALLEM: Excuse me, Mr. Brink. Counsel for the
petitioner.
MS. BARON-HOUY: I have one follow-up. Thank you.
RECROSS-EXAMINATION
BY MS. BARON-HOUY:
Q. Mr. Schaal, there is a difference in the method in
which Mr. Barber would receive water with this proposed dam put

in place, isn't there?

A. Are you referring to the bypass structure?
Q. Yes.
A. Yes.

Q. And he won't get runoffs if this proposed dam is put
in place, he will be receiving water from the bypass sfructure
pipe; isn't that right?

A. Well, the only way he's going to get water from the
bypass is to open the valve or the gates. He's going to get
water through the spillway structures. When there's enough

runoff and Mr. Cannon's dam fills up, it's going to go through
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the spillway. With a drainage area this big, more than likely
when you have runoff, you are going to have more runoff than
either dam needs. Every time it rains, if the upstream dam is
low, it might not get to Mr. Barber, that would be the time you
have to open up the valve.

MS. BARON-HOUY: Nothing further. Thank you.

MR. BJORK: Now questions from the board. Sorry.

EXAMINATION

BY MR. BRINK:

Q. Just so I'm clear, if this dam is not full and we have
runoff from the watershed, does Mr. Cannon have to bypass
through his structure at least to keep the channel full during
this inflow period, even though he may be below 83 acre-feet in
storage? Is that the way it operates?

A. That's the way the law says it should work, yes.

Q. So then in the next sentence it says the application
also requests impoundment of sufficient water to maintain water
at the outlet elevation. All bets are off, then, during this
inflow period if downstream -- if this dam isn't overflowing,
he has to bypass to meet the instream needs, is that it?

A. I don't like the word instream need. The downstream
reservoir needs to get its fill.

Q. Okay. So as long as everybody understands that, at
least the way you are explaining it to me, if there's inflow

into the Cannon Dam and the downstream dam isn't full, he has
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to let it all go or at least the amount of inflow into the
Cannon Dam.
A. Correct.
MR. FREEMAN: Until Barber Dam is full.

A. Right.

MR. FREEMAN: Then Cannon can start filling his.

A. Yeah, and if it's a case of there's enough inflow and
the spillway is running, then there's no reason to open up the
low level bypass.

MR. CANNON: I have one other question, too, for
clarification.
MR. BJORK: You will have plenty of chance. Other

guestions from the board for Mr. Schaal.

EXAMINATION
BY MR. HUTMACHER:
Q. Thank you, Mr. Chairman. Just for clarification, you
referred to -- you showed both dams on an old county

photograph. You are referring to the Barber Dam and the Cannon
Dam that has been breached. There was a dam there and it
showed both of them at one time.

A. Yes, and I have a county map with me if people would
like to see that.

Q. My next question is, according to Exhibit 3, it shows
the Barber Dam backs water up approximately a half mile.

A. Yes.
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I'm assuming that these dams are going to be

relatively the same size, that this one would probably back

water up approximately the same distance.

A.

And that's correct. The proposed dam will go across

that half section line three or 400 feet, and that's where I

got into my discussion about those other dugouts. At first I

thought both of those dugouts may be inundated by this

reservoir. Now my thoughts are probably just one of them.

Q.

And my final question is when this -- supposedly the

Sweeney Dam, when it was reconstructed, do you know, was that

increased in size? Was the embankment made higher?

A.

The embankment could have been made higher. It was a

Ducks Unlimited project so they do a pretty good job of repair.

I don't think the water level was probably changed.

A.

MR. BRINK: Where is that Sweeney Dam?

The Sweeney Dam is Mr. Barber's dam.

MR. FREEMAN: It's what we are calling the Barber Dam.
MR. BRINK: All right.

That's the WPA dam that was at one time breached and

then came back.

Q.

MR. BRINK: Did you also call that Ramser?

Yes.

MR. BRINK: It has a whole bunch of names. Okay.
MR. HUTMACHER: I have one more question.

(BY MR. HUTMACHER) Are there any dams on that Mill
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Iron Creek down below this Barber Dam further that you are
aware of?

A. And I didn't do an investigation. It would dump into
the White River. All I looked at was those three sections that
are on the map.

MR. HUTMACHER: Thank you.
MR. BJORK: Any other questions?
EXAMINATION
BY MR. HOLZBAUER:

Q. I'm not a civil engineer like Fran and I appreciate
his knowledge and his questions, but on laymen's terms here,
the new dam is going in, that dam let's say is 20 feet, I'm
just using examples here, 20 feet tall. No rain has come and
now the water level is only at 10-foot level, okay? So now we
get a little rain, it's not enough to f£ill the Cannon Dam, so
the bottom dam receives none, the Barber Dam receives none.

But now his water level, the Cannon Dam now is at 15 feet, it
raised it five feet, okay? So.then he's got to release enough
water to get it back down to the 10-foot level of his dam in my
example or my question?

A. I know what you are asking, but I don't think the
water level on Mr. Cannon's dam is as relevant as the water
level on Mr. Barber's dam. He's got to release inflows to fill
the downstream dam if there's enough inflow to do that.

Q. That's kind of what I'm saying. He didn't receive any
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water because the top dam, the Cannon Dam, it ain't full yet.

A. Then the upstream dam water level would be relevant
and if there's inflow that needs to be released, he wouldn't
have to release more inflow than what he started out with on
his reservoir.

Q. And the inflow, it changed his dam, the Cannon Dam
from 10-foot level in my example to 15 foot, so he had to
release it back down to the 10-foot level and then he can shut

off his overflow or bypass or whatever, huh?

A. Correct.
Q. That's how this works?
A. Correct.

MR. HOLZBAUER: Thank you.
MR. BJORK: Mr. Schaal, I do have one question, given
the discussion here.
EXAMINATION
BY MR. BJORK:

Q. Does there have to be some type of contract or
agreement between the parties to make this happen? Otherwise
it's pretty haphazard. Every time it rains and there's some
inflow, the downstream water right is going to demand that they
get their water before the upstream water right and who then
opens the.

A. I'm not sure that's our duties. Maybe Diane has some

difference on that. Ideally, it would work best if everybody
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is in agreement how they are going to do it, and maybe just
between the two parties themselves, to work that out.
Otherwise we might be down there quite a bit refereeing the
situation.

Q. You don't want to do that I don't suspect.

MR. FREEMAN: Neither one of these gentlemen live on
the property, at least they have got out-of-town addresses.

A. Yeah, there's no homes on this property where these
gentlemen live.

MR. BRINK: Maybe they would like to hire a water
master.

MS. BEST: If I may, there certainly are a number of
other situations like this around the state where there are low
flow bypass requirements. There are these pipe structures, Tim
testified to that, and the landowners have to get along or the
chief engineer will see to it that the low flow bypass
structure works. And if they don't, they will sooner or later
get it because the State will be involved. But as far as how
it's set up right now, in reviewing it, the DENR has not
historically told people, look, you are neighbors, you have to
get along or you have to have a contract or whatever. We just
assume that people are going to get along and if they don't,
they will, we will get on it. I mean, that's basically the -
philosophy of the department and in going through these things,

we don't require contracts between two private parties.
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MR. BRINK: You almost know there's going to be some
time delay, a little slippage between fresh runoff, somebody
reacting, opening the diversion, getting all that done, so I
would say the downstream reservoir holder is going to lose in
the process until everybody gets together and say, well, we
gotta open the bypass. Yeah, as long as they understand, they
can get along.

MR. HALLEM: Mr. Brink, we are getting close to
argument on it. What I would ask is that the parties -- we
have a witness here and the questions be addressed to the
witness, and Mr. Vice-Chairman, if the board doesn't have any
other questions on it, then there would be follow-up by counsel
and the parties.

MR. BJORK: Follow-up questions?

MR. CANNON: No, sir.

MS. BEST: I have nothing.

MS. BARON-HOUY: Nothing.

MR. BJORK: You are excused, Mr. Schaal. Ms. Best,
any other witnesses?

MS. BEST: I have no further witnesses. I turn it
over to the applicant.

MR. BJORK: Mr. Cannon.

MR. CANNON: I can get up for a minute.

Thereupon,

ROBERT CANNON,
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called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

MR. CANNON: My name is Robert Cénnon. I bought that
place approximately 10 years ago and since that time when I
first bought it, this dam, I don't know when it washed out, but
since every year, especially not this year, but last year when
there was so much water across there and stuff, it looked like
a little Missouri River all the way back through there. And
now there's a hole on my property that's probably, I don't
know, 25 foot deep by 60 or 80 yards long and each year it just
keeps getting bigger and bigger, and the dam, the water that
was originally there when I bought the place has gradually --
it's depleted to nothing there.

The reason I was going to put this dam in, number one,
was for habitat, and to stop the erosion on my land, and I'm
not here to get into the Hatfields and McCoys or anything like
that. Whatever the water board tells me I would have to do if
we do put this dam in, that's what I'm prepared to do. I guess
that's all I've got to say. So I guess I'm up here to take any
questions from anybody that I can answer anyway. I've had Mr.
Konechne, he did any engineering on it and if you ask me any --
I can do it in laymen's terms, but I can't do it in engineering
terms.

MR. BJORK: Ms. Best, any questions?

CROSS-EXAMINATION
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BY MS. BEST:

Q. Mr. Cannon, the permit application requests water for
fish and wildlife production, recreation, and livestock water
purposes. What are your intentions with regard to livestock
water purposes?

A. At this point none. We farm up on basically the west
side and a little bit on the north, but down there, that's CRP
ground, but it's just pasture, just grass on there. There
wouldn't be no livestock in there. The way it's backed up,
it's not like there is five foot of water all the way back
there. Where we are going across there, right at the dam it
might be six, seven feet, if it was full, but for the most part
it's only going to be 18 inches deep back through there or
something.

Q. So the only livestock, so to speak, that would be
drinking from this dam would be likely to be deer and antelope?

A, Yep, pheasants.

Q. You heard discussion here today about the low flow
bypass structure.

A. Yes.

Q. And you understand that it's a pipe structure that
needs to be manually operated in order for the flows to go
downstream.

A. Correct, until it's going over the overflow.

Q. And what are your intentions with respect to the




()

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

31

manual operation of that structure, considering that you live

out of state? Do you have someone available to handle that for
you?

A. Yes, I've got -- even though I do, Chuck Jasnoch, who
is moving here -- he's basically already here, he spends 90
percent of his time here. He's getting a house built. He's
going to be here. Between him and Gary Diehm, who has been
farming it for us, they are over there, Gary lives eight miles
from there, 10 minutes away, whatever. So it's not like I'm
going to have to come back from Wyoming to open the gate or
anything like that.

MS. BEST: I have nothing further.
CROSS-EXAMINATION
BY MS. BARON-HOUY:

Q. I have a few questions. Thank you. Mr. Cannon, just
for the record, where do you live?

A. I live in Green River, Wyoming.

Q. And you testified that there are a couple of
individuals, at least one individual who tends to some of your
land up in this area in Section 26.

A. Yes.

Q. And one of those individuals lives eight miles away?

A. Yes. Approximately.

Q. So maybe could you please explain what you envision in

terms of when it starts raining, what's going to happen with
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this bypass structure that needs to be opened and closed
manually?

A. Well, it's going to be -- in a perfect world they are
both going to be full and all that stuff. But whatever -~ this
is where I'm going to have to make a decision. If they approve
the dam, I've got to make sure that I'm going to have water in
this dam or I'm probably not going to build it. I'm not going
to put out $50,000 or whatever it costs to have a dry
structure. But some way or another my goal here is to stop the
erosion on my property because this hole is getting bigger and
wider every year.

Q. And that's your motivation in building the dam?

A. And plus for wildlife habitat.

Q. Okay, so back to my question. What do you envision
being done in terms of this bypass structure needing to be
manually opened and closed when it rains?

A, Back to your question, what I'm saying is what the
people here tell me I need to do, if I can only maintain a
certain level, if I put the dam in and that level gets too low,
somebody tells me I need to open it, one of these individuals
will open the bypass. Like I say, I'm not here for the
Hatfields and McCoys.

Q. Is it fair that -- strike that. Which is the
individual that lives approximately eight miles away?

A. Gary Diehm.
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0. Mr. Diehm?

A. Uh-huh.

Q. He's probably not always at home; is that correct?
A. I would say he's at home as much as what you are,

because Gary is a big farmer around here. If he's not here,
Chuck Jasnoch is going to live 30 miles from there, so I would
say no, Gary Diehm is not home 100 percent of the time, as
nobody else is.

Q. I want to talk a little bit about some of the dugouts
on your property.

A. Okay.

Q. How many dugouts are on your property within this
Section 267

Al Two, I think.

Q. When were those put in?

A. February probably.

0. Oof 20097

A. Within the last six or eight months, let's put it that
way.

0. Did you ever file any notice?

A. They told me -- they did file, Chuck Jasnoch put a
notice in there and all that stuff. It was all done --
anything I've ever did up there, I just don't go out there and
just tell him to start digging or anything. We use the England

Brothers up there. When I drill water wells, I try to follow
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the letter of the law.

Q. And do you have another dam further north of this
proposed dam?

A. Not to my knowledge. You know, there's a little
washout from the other side of the culverts where it comes
across the county road, there's a washout right there. 1It's
not no dam. It's not 12 feet wide. Let me back up from that.
Now that you say that, on this drainage here, no, there's not,
there's more of a dugout up there, oh, I guess it would be
probably to the northwest, kind of guessing, northwest to the
southeast there's a little dugout type deal there, but I
wouldn't really call it a dam as much as I do a dugout. It's
not really on the creek.

0. Are you looking at Section 26 of DENR Exhibit 3?

A. Yeah. There's a little dugout there more or less, I
wouldn't call it a dam because it's not really right in the
creek there or anything, it's quite a ways away, a few hundred
yards.,

Q. Would it be fair, then, that there are four little
bodies of water within that half section of Section 267?

A. Yes, that probably hold maybe a half acre-foot.

Q. Apiece?

A. Yeah.

MS. BARON-HOUY: May I have a minute with my client?

MR. BJORK: Certainly.
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MS. BARON-HOUY: I have nothing further. Thank you.

MR. BJORK: Questions from the board for the

applicant.
EXAMINATION
BY MR. HOLZBAUER:
Q. This dam that you are thinking about putting in is

coming down this Iron Creek, and looking at this map here,
there is a couple other drainages that this dam is not going to
affect, am I not -- one coming kind of from the west and one
kind of coming from the north. 1Is that true? That goes on
down Iron Creek -- what word do I want to say -- downstream
from the dam that you are proposing? That that flow would not
even be -- this dam you are not putting in would not affect
that, right? Do you see what I'm saying on that map?

A. I see what you are saying there. Yeah, there would be
one for sure that wouldn't be affected would be on the back
side of that dam that comes across from the neighbors there and
stuff. It runs down in there between the two dams.

Q. And this Iron Creek, this Iron Creek or this Mill Iron

Creek, is that a fairly dry creek or is it --

A. Yeah, it's fairly dry unless.
0. Unless it rains?
A. Yeah, where it really runs is where the ground is

still froze.

MR. HOLZBAUER: Thank you.
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MR. BJORK: Other questions from the board. Ms. Best,
any redirect?

MS. BEST: I have nothing.

MS. BARON-HOUY: Nothing.

MR. BJORK: Thank you, Mr. Canﬁon. For the
intervenor, then. Do you have any other witnesses, Mr. Cannon?

MR. CANNON: No. Well, I might, yes, if we are going
to do this, can I call my expert, Dave Konechne, who is the
engineer that put it together. Maybe he can shed a little more
light on some things.

MR. BJORK: Mr. Konechne, would you come up and be
sworn in.

Thereupon,

DAVE KONECHNE,
called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

MR. KONECHNE: When Mr. Cannon recently had me look at
the site, I knew there was a dam downstream, I was aware of
this, the Barber Dam downstream, and before I told him I was
going to get him water, I reviewed some of the material of the
design material they had downstream by Ducks Unlimited, and
they did have, and they cite in there the annual yield for the
drainage area was 50 percent chance of occurrence or one out of
two years is expected to be approximately 212 acre-feet. Based

upon that and their storage in there was eighty some acre-feet,
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I told Mr. Cannon we could go ahead, that there should be
plenty of water for both dams.

And in the process of working up my computations,
reviewing what the designs, whoever the designer was on the
lower downstream dam at the SCS, the Soil Conservation Service,
annual yield method and what we have in there, we have got they
call cover numbers, for instance, a cover number of 100 is like
concrete where any rainfall that runs off is just going to run
off and the lower cover number, 50, would be something like a
sponge that's going to really soak it up. They used a cover
number of 70 and I guess, even without using that, we had
plenty of water.

But the soils there, reviewing the soils there, they
are a milborough soils, which is a clayey soil, which puts the
runoff anyway, I come up with a cover number of about 80 on the
thing, which means you would yield more water than what was
anticipated in the design originally. Based on that, I told
Mr. Cannon I see no problem with having enough water, to go
ahead on there.

The 212 acre-feet that was estimated by Mr. Barber's
engineer, he had 72 acre-feet in his, Mr. Cannon is 83, that's
155. There should be plenty of water coming down that draw for
both structures. The thing I told Mr. Cannon, what he is going
to do, any water he does bypass is going to be basically he's

going to be trapping the sediment in his structure and it




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

should be clean water going on into the Barber structure, which
would be -- he would be like a sediment trap right above it,
whether he wants that or not. But that's what we got.

There was a question before on the height of the
drawdown structure, that's a half a foot off the bottom of the
riser and it's about out of the ground already.

MR. BJORK: Mr. Cannon, do you have any questions for
your witness?

MR. CANNON: The only thing I'd say is basically what
you are saying, you used, if we took their engineer's deal,
there would still be 60 acre-feet more going past both dams in
a normal year.

MR. KONECHNE: Correct, based on the figures. But if
I were to do the same figures, 80 percent, I would have had 304
acre-feet at 50 out of 896, using a cover number of 80, which
is I think more indicative of the clay soils in that area. I
think I used roughly 70 percent farm ground and 30 percent
pasture ground.

CROSS-EXAMINATION
BY MS. BEST:
Q. I have a few questions. Mr. Konechne, you are a
registered professional engineer; is that correct?
A. Correct.

Q. And how long have you been a registered professional

engineer?
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A. Probably 30 years.

Q. And before you engaged in consulting, what was your
work experience?

A. I worked for the soil conservation, now it's called
the National Resources Conservation Service, as a field
engineer, mainly doing dams and other pipeline work.

Q. And then how long have you been in the consulting
business?

A. Probably four years.

Q. Do you have previous experience designing the type of
structure that we are dealing with today?

A. Correct.

0. And is using a drop inlet structure such as you
designed for this dam a common method?

A. Very common.

Q. And a question arose earlier today about whether a
silt control device would be necessary to avoid having silt get
into the drop inlet structure. Is that something that ought to
be done here?

A. I think the site there, there already appears to be an
old borrow or dugout right in front of this where the dam is
going to be, which is going to trap any silt in it.

MS. BEST: I have no further questions.
MR. BJORK: Counsel.

CROSS-EXAMINATION
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BY MS. BARON-HOUY:

Q. I have a couple questions. I actually want to take a
look at I believe this would be in DENR Exhibit 1, and some
documents that were attached to Mr. Cannon's application.
Pardon me, your last name?

A. Konechne.

Q. Mr. Konechne, do you recognize this little packet I'm
going to hand you? It says page one at the bottom and it's
entitled sites XEQ and it has the date of 10-17-2008.

A. That's a FUD routing where we put -- when we design a
structure like whatever size store we put through the pipe, I
have to look at what we do in here. It also sizes the
emergency spillway and sizes our pipe for us based on the
drainage area and what we have.

0. I want to look to page two of this and I've done some
highlighting, ignore that, but could you explain just into the
record, it says basic data and then there are a bunch of --
there are various numbers and it looks like it talks about
storm distribution. Could you go through that basic data
section and explain to me what this means?

A. It looks like what we are doing here, based on the
size of the drainage area, my design requirements are for a
10-year storm, which in this case is 3.5 inches.

Q. We need to make sure our court reporter gets this down

so when we read it later it makes sense. Could you explain
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what you are looking at and what you are explaining?

A. Okay, we are routing -- there's two different routing,
one for the emergency. The first one here is what we call the
principal spillway is the pipe, which is sizing our 60-inch or
72-inch riser.

0. Is that where it says precip?

A. Precip, and that's the 3.5-inch rainfall, that's a
10-year rainfall for this area. The four two is a 25-year
storm for that area.

Q. What are the zeros in there?

A. They are basically part of the program that I'm not
using. If I plugged in for -- if there was probably water
running down the stream or something, we would have to add

something else to it.

Q. Okay.

A. We are just looking at just rainfall amounts, no live
water.

Q. So how do those numbers correspond to those letters

and words right above there? It says PPS one day. How do

those numbers correspond, if they do, to those words?

A. This is a three-and-a-half-inch rainfall, a one-day
event.

Q. So that is corresponding to the PPS one day?

A. Yep.

Q. And the 4.20 corresponds with?
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A. With the precipitation, this happens to be a 25-year

event.

0. Does that have anything to do with the P slash SD?

A. Precipitation, might be South Dakota there, I'm not
sure.

Q. Thank you for that. Looking directly above that where

it says storm distribution, it says it twice, could you explain
to me what each of those lines means?

A. We are using it's a 24-hour type two rainfall
distribution amount and this is again -- this program is an
SCS, it's on the Internet, anybody can use it, a program.
Basically a type two rainfall means that there probably was
minimum precipitation in the area like before this event, it
wasn't a bone dry thing, it might have been -- it isn't like a
desert situation, you got the rainfall, it was a normal
moisture in the ground and that's what the type two basically
refers to.

Q. And the name of this program again is?

A. This happens to be SITES, it's probably called on the
front of the thing, it's a SITES water resource site analyst
computer program.

MS. BARON-HOUY: Nothing further, thank you.
MR. BJORK: Questions from the board.
MR. BRINK: Mr. Chairman, I would have one for this

witness. I think he can answer all the questions I have.
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EXAMINATION
BY MR. BRINK:

Q. Both you and Mr. Schaal agree that -- apparently you
agree that a 50 percent event would generate 242 acre-feet of
runoff.

A. It makes sense, yeah.

Q. And it sounds like the combined storage of these two
reservoirs is something like --

A. 155.

Q. -- 158 acre-feet. And what would be the natural
losses in these reservoirs due to percolation and evaporative
losses, two, three feet, half of it?

A. Well, like during the year, if you had a hot year, I
could see Mr. Cannon, he's got shallow water, that is
probably -- a lot of surface area.

Q. These are pretty shallow reservoirs.

A. Mr. Cannon's is. I'm not sure on the other one.

Q. Bottom line is if we started with something in the way
of water every other year, the 80 acre-feet that's projected
for every year, would you say that given half a chance, if
those reservoirs had any water in them, it would fill both of
them every year? Do you see where I'm coming from?

A. I would think it's pretty good. I don't know, it
seems like the last -- just my observations, the last couple

years down there, they have had big events. I worked a little
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bit with FEMA when they do the road damages and if I recall,
the culvert on the mile above this dam was a 48-inch and I
think that went out in a rainfall event, and I think they
replaced it with another, I think there is probably two 48s in
there now.

MR. BRINK: That's all I have. Thank you.

MR. FREEMAN: I don't think we got your address for
the record. I think we probably should have that.

A. 104 Capitol Hill Drive, Pierre.

MR. FREEMAN: Thank you. That's all I have.

MR. BJORK: Any other questions from the board? Any
redirect? Thank you, Mr. Konechne, appreciate it. Mr. Cannon,
any other witnesses?

MR. CANNON: No.

MR. BJORK: For the intervenors.

MS. BARON-HOUY: Yes, we would call Paul Barber. 1If
you would please state your name and address for the court
reporter and she will swear you in.

Thereupon,

PAUL BARBER,
called as a witness, being first duly sworn as hereinafter
certified, testified as follows:

THE WITNESS: Paul Barber at 3209 Broadmoor Drive,
Rapid City, South Dakota.

DIRECT EXAMINATION
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BY MS. BARON-HOUY:

Q. Mr. Barber, as you just indicated, you live in Rapid

City; is that correct?

A. Correct.

Q. How long have you lived in South Dakota?

A. Most of my life.

Q. And regarding the application at issue today, you own

property in Lyman County; is that correct?

A. Correct.

Q. And how long have you owned that particular parcel?

A. I think 11, at least 11 years.

Q. And is that property close to Mr. Robert Cannon's
property?

A. It's adjacent to the south.

Q. And do you currently have a dam on your property?

A. Yes, we have what's commonly referred to as the Ducks
Unlimited Dam. I think it was built -- I think the water
rights were in 1994.

Q. And as we have heard today, is this the dam that's

also known as the Sweeney Dam?

A. Correct.
Q. And the Ramser Dam.
A. Yes.

Q. I want to talk a little bit about Mill Iron Creek.

Below the dam, below your dam, do you know approximately how
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many additional feet there does exist of Mill Iron Creek on
your property?

A. Well, in this section above and below the dam, there's
13, a little over 13,000 running feet and there's approximately

3,000 of that above the dam and then an additional 10,000

below.
0. And are you looking at Exhibit 3?
A. Yes.
Q. Just so your last bit of testimony is clear, are you

talking about Section 35 and then below that Section 2°?

A. Well, from -- in Section 35 on the east half and
including the southwest quarter, there's 13,000 feet of Mill
Iron Creek, a little over 13,000 feet calculations that we ran
by the FSA. The conservation office ran the numbers for us.
And then on below that, as it crosses the road, then it goes
through our property for another 6,000 feet across Section 2.

0. And how much of Section 2 do you own?

A. All of Section 2.

0. And how much of Section 35 do you own?

A. We own three quarters, we own the east half and the
southwest one quarter.

0. Since you purchased the property in about 1998, could
you tell the board a little bit about your experience with
water and maybe lack thereof or whatever your experience has

been with the water in that creek?
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A. Well, our experience, when we bought the property, it
was wet. The area both above the dam and below the dam had
considerable vegetation in Mill Iron Creek and we primarily own
this property for wildlife preservation and pheasant hunting.
And the creek as it runs all the way through on Section 35 has
had a considerable amount of vegetation along that, even below
the dam, and in recent years due to the dry conditions, and in
fact for two years the dam itself, the Velda Ramser Dam or DU
Dam has been totally dry, there's no water in it at all, maybe
a little bit in the spring, and then it would dry up due to
evaporation.

And I think that the dam is shallow like the proposed
dam. Evaporation rate in the summer is incredible, and so I'm
not sure of the water depth, but it's probably 10 feet or less
from the spillway level, and so it evaporates rapidly and the
only way that we get water or we get water below the dam is
through these heavy runoffs, and again, my concern is we are
taking all of this water from up above through the whole runoff
area, bringing it down into the property right above us and on
that particular road up there through two 48-inch culverts, I
think there was testimony that one 48-inch culvert didn't work,
they had to go to two 48-inch culverts, and so if we bring it
down to our property line, according to the proposal, and then
all we get is a 12-inch pipeline out of that.

And if you run down through this meandering creek
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bottom and potholes, you ruﬁ a 12-inch stream, in warm weather,
it probably won't make the dam in its entirety and so it would
basically have to run and run and run and I'm still not clear
at all on how this would work. I don't know who would measure
the water in the dam above the day before it rained so we knew
how much water to drain out. I can't see that it would work
and if the proposal is that -- once there was a statement,
well, the water would run out till it got down to or until the
dam below was full, then Mr. Cannon's dam is going to be dry
most of the time because our dam is not full but on a few rare
occasions.

And I think that we -- I grew up in western South
Dakota, a little further west, and we rely totally on these
dams being full by extreme runoff. If we suddenly reduce that
to a 12-inch pipe, my guess is that other than if we got into
several really wet years, we would then see it filled. 2and I
think the numbers that -- from the DU work, that 89 percent, 89
percent, 89 point some percent of the water that comes into the
DU Dam, into our dam would then have to come through their dam.
So I think there was —-- there is on here a little bit of a
tributary that comes into our dam and there is a little bit
from the east side, but all of that would amount to 10 percent
of water. 90 percent of it would have to come through the
proposed dam.

And I think -- well, I'm certain that if this dam were
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put into place, that any vegetation in Mill Iron Creek below
our dam would be nonexistent. There just wouldn't be any
outflow, unless we get one of the 25 years where we get three
or four inches of rain, and which we did, I'm not sure of the
rainfall, but we did get a very large rain last year that put
water back in the dam at a time that it had been dry for two
years.

Further down we also have a dugout almost to the
bottom of Section 35 just before it goes under the road there,
and that dugout has probably been dry for at least five or six
years, and when we bought the property, that drop going back
from the south edge of 35 back up around that horseshoe was
good vegetation and a lot of water and it hasn't even been --
we have not even hunted it in the past three or four years
simply because there just isn't any vegetation there for it.

Q. Mr. Barber, I do have a follow up to that. You have
alluded to this, but what is the effect of this drought, so to
speak, on the wildlife?

A. Well, we see the numbers go down considerably with
regard to pheasant population, which is one of our primary
issues. We do have a fair amount of deer as well. But because
of the drought situation, growing up in western South Dakota,
when we had an opportunity to attach to the Jones/Lyman County
water line, we actually put that in and we have used water

tanks. We have two hydrants, one in the middle of Section 35
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and one over to the east side of the dam, you will see a little
square, which I think represents the home place, and so there
is a hydrant there as well. And we put out these little low
water tanks in an effort to water especially the young chicks,
because the dam was dry and there just is no water in that
entire area.

Q. Mr. Barber, in your experience and in your estimation,
you have mentioned a lot of concerns that you have about the
proposed dam. What else do you have in terms of concerns about
the proposed dam that you would like the board to know about?

A. Well, just the fact that we are not going to have near
the water that we have had in the past because obviously some
of it will be put up there and if you put it on two levels, the
evaporation rate is going to take care of twice -- we are going
to double the evaporation rate if we have two dams with that
much water in them, and it will definitely affect the
vegetation and the habitat all the way down below on Mill Iron
Creek.

I guess one of the other concerns I have is that if it
were to happen and we do this gate thing, how that gets managed
from remote. I can't imagine how you would start and stop or
know when to or how much to let out, and there will be, based
on our experience, which is the last 10 or 11 years, there's
going to be years when there just is no water.

Q. I guess sort of a follow-up to that concern, do you
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have someone on your property out there on a regular basis?
A. No, we do not.
MS. BARON-HOUY: I don't believe I have anything
further of Mr. Barber at this time.
MR. BJORK: Ms. Best, questions.
CROSS-EXAMINATION
BY MS. BEST:

Q. Yes, I have one. Mr. Barber, the permit that you
currently hold, are you aware that it has a qualification on it
that provides that low flows as needed for downstream domestic
use, including livestock water and prior water rights must be
bypassed? Were you aware that condition was on your permit?

A. Correct. I have seen it, yes. The facility is not
built with anything where you can let it out. I don't know how
that would happen.

Q. So you have not had any downstream domestic water
users make a call on your water, correct?

A. No.

Q. You are not saying you wouldn't -- if there was a
downstream domestic water user that made a call on your water,
you are not saying you would violate the permit and not release
water, are you?

A. Oh, no. In fact there's times when I'd like to --

when we have plenty, I'd like to see it run through the rest of

the prdperty.
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MS. BEST: I have nothing further.
MR. BJORK: Mr. Cannon.
CROSS-EXAMINATION
BY MR. CANNON:
Q. Mr. Barber, on your -- the last couple years, has
water bypassed your dam or have you went out the overflow and

let it come on down to Section 35, the southern part?

A. Yes.
Q. Have you seen that?
A. Yes. Yeah, as I said earlier, I think it was July of

last year, the dam was dry till we got a rain and when we got a
rain, it went through not the -- I'm not sure of the exact
termination, but it didn't go out the spillway, but it did go
into the overflow, it did go through the overflow, the big pipe
that they have coming up.

Q. And on your dugout down in the southern part of 35, it
hasn't received any water in the last couple years?

A. It has. This year it has water in it, yes. It did
not receive water from -- it got some water from that runoff,
but the water all the way down, it does not -- what is there,
10,000 feet of area all the way down through there and even
with that runoff, we don't get water all the Way to the south
edge of Section 35.

Q. That's surprising because we have got a dugout over

in --
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MR. HALLEM: Excuse me, you are going to have to ask

questions.
Q. (BY MR. CANNON) Then if we go -- don't you think it
would be good for everybody involved -- well, apparently you

don't, but for the dam that I'm proposing to have water
upstream so if we do have more storage capacity, rather than in
the spring when we need the rain and all that stuff, store the
water up there and at least store it rather than just let it go
on downstream headed towards the White River?

A. Well, I would agree if there were water, if we were
getting that kind of runoff, and the erosion that's out there
even clear down in Section 2 would give some evidence that
there are times when the water has done that. But what I'm
more concerned about is that the number of years that we have
experienced in 10 when there isn't enough water to make any
kind of flow and when the dam is dry two years in a row, there
just isn't any water, period. When we have to open the water
or put out water tanks to water the wildlife, then that's my
cause for concern. And I don't think that you would agree, but
if you would agree to release water until our dam is full,
period, then even at that point all I've done is protect 3,000
feet of my water way and 10,000 feet will go dry, unless we get
a big runoff, and everybody knows in western South Dakota the
stock dams and all of that rely on spring runoff and

thunderstorms and if we don't get those and if what we are
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doing is putting a big valve right in front of all of that draw
for us and reducing those two 48-inch culverts down to a
12-inch culvert.

0. Back to my original question. Isn't it better to
store as much water as what we can rather than when it does run
off all at one time, then it just comes down to you and then it
goes either over your bypass or around and then it just goes to
naught down to the White River or something? I guess that's
what I'm kind of -- isn't it better to try to store that water
so if we just keep having rain, the more water we got stored
upstream, the more it's going to come down to you, too? Isn't
that going to help you?

A. Once it's stored, once it's stored, then you don't
release to us, under the proposal.

Q. But I guess if the Ducks Unlimited engineers and these
engineers have testified today, if there is still 90, 80
acre-feet going past us and all that stuff, wouldn't it be
better to try to store that upstream and stop the erosion on my
part and stop the silt from coming down to you? Wouldn't that
be better for everybody concerned?

A. Well, it wouldn't be better for us if five out of 10
years I don't have any water, and we know that the averages are
built on very wet years and very dry years, and there is
somewhere in between. Almost never is there an average year in

waterfall, either we get it all in a very short period of time
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MR. CANNON: I don't have any other questions.
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MR. BJORK: Questions from the board for this witness.

EXAMINATION

BY MR. HUTMACHER:

Q. Last year, Mr. Barber, you stated that your dam was
dry and then you got this big rain in July and it run over.

A. Yeah. Well, it ran out the spillway.

Q. The overflow, the tube.

A. Yeah, the tube.

Q. The spillway is on the side, I think.

A. Right, it did not go there.

Q. When your dam has been dry several of these years,

have you noticed an increase of silt and erosion, your capacity

going down? Is it filled up?

A. You know, not very much, and I have asked, and I can't

tell you who, but I asked someone in the State about the fact
that when this dam was dry, could we go in and dig it out or
would they go in and dig it out so that there was a deeper

reservoir that would sustain water there for wildlife in the

dry years. And the answer was no, this is the way we want it,

it needs to be more swampy and low level, and so the answer was

no, we don't want a deep hole there. And so in the summer
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months we get this enormous evaporation.

Q. I'm assuming that was someone from Ducks Unlimited
organization.
A. No. It would have been someone from the State, I

think maybe Game, Fish & Parks, I'm not sure.

Q. But it wasn't from DENR water rights?

A. No.

Q. The only other one I had, and I asked Tim Schaal this
question. When that dam was originally rebuilt in '92 or '94
or whenever it was, was that increased? Did they increase the

size of it or do you know that answer?

A. To my knowledge -- it's not very deep.
Q. Yeah.
A. So I would guess that there's no way to tell, I mean,

based on what we bought, what's there now. I couldn't testify
to the depth of the old dam, but if it were any less, it would
have been almost useless.
MR. HUTMACHER: Thank you.
EXAMINATION

BY MR. HOLZBAUER:

Q. What are the regulations on your dam? What are the
regulations for you on your dam?

A, Well, it's my understanding that the only requirement
we have is that we allow some official, Game, Fish & Parks, I

think, comes in and inspects it once or twice a year.
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Q. Does Ducks Unlimited have any say in the quote,
unquote, operation of that dam?

A. No. If they do, it's through Game, Fish & Parks.

Q. And I see on this map we got, up there on Section 26,
you got two 48-inch culverts and down on this section we got a
72-inch culvert. That's a lot more water than 48. They must
have a lot of water coming down from 35 to 2, Section 35 to
Section 2, huh? They must have a lot of water coming out of
there. That's a big culvert.

A. Yeah. But I've not seen it used.

MR. HOLZBAUER: Thank you.
EXAMINATION

BY MR. BRINK:

Q. Mr. Barber, would you describe the fishery that you
alluded to here in your letter? 1Is it in the reservoir or is
it in the stream? You say insufficient water to maintain any

fishery. 1Is there a fishery established there?

A. None. You couldn't do it because of a lack of water.

0. So you are not inferring that there has been a
fishery.

A. No. There's not enough water, consistent water. If

there were a spring or if there were some kind of flow in this
to where there was at least a minimal amount of water, but it's
strictly depending on precipitation.

MR. BJORK: Other questions from the board? Redirect,
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follow up, Ms. Best?
MS. BARON-HQOUY: I do have some redirect.
REDIRECT EXAMINATION
BY MS. BARON-HOUY:

Q. Mr. Barber, there was reference made to the 72-inch
culvert down at the southern tip of Section 35. Have you seen
any water down there? I think you may have answered this
already, but could you describe your experience with water down
in that vicinity?

A. Well, that's very close to where that dugout is and
I've not seen water flow down there at all. But I'm not down
there a lot, but just based on the lack of water that we have
had the past few years in that dugout right above that 72-inch

culvert, I think there is very, very little water flow down

there.
Q. Do you know how long that culvert has been there?
A. I have no idea.

MS. BARON-HOUY: I guess if any of the questions that
were just asked of you prompted any additional concerns. All
right, I have nothing further, thank you.

MR. BJORK: Ms. Best.

MS. BEST: I would recall Tim Schaal.

MR. BJORK: Do you have any questions, any follow-up
questions?

MS. BEST: No, I have nothing.
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MR. CANNON: No, sir, none.

MR. BJORK: Thank you very much, Mr. Barber. You are
excused. Does counsel have any other witnesses for the
intervenors?

MS. BARON-HOUY: No, we would rest.

MS. BEST: 1I'll recall Tim Schaal.

MR. BJORK: You understand, Mr. Schaal, you have been
sworn in?

THE WITNESS: Yes.

DIRECT EXAMINATION
BY MS. BEST:

Q. Mr. Schaal, you heard the testimony of Mr. Barber
about this issue of 90 percent of the flow that he would be
getting into his dam would have to come out of the 12-inch low
flow bypass pipe.

A. Yes.

Q. And do you have the same understanding, that 90
percent of the flow to the Barber Dam will need to come out of
the 12-inch low flow bypass pipe? Is that your understanding
as well?

A. Well, I think it was alluded to before, and I think
what he's referring to is the drainage area size. The
downstream dam has an additional about one and a half square
miles of drainage area and it was pointed out that there is

this other 'drainage coming from the north and the west. I
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think the proposed dam, the Cannon Dam, has 10.6 square miles,
and if I remember right from the DU project for the Ramser or
Sweeney/Barber Dam, it was at 12 square miles. So I think
that's what the reference to 90 percent is, just difference in
the drainage area.

Q. And water would also be available from the spillway
during those high conditions.

A. Yes, most of the water that goes down to Mr. Barber's
dam will be coming through the primary spillway, which is an
84-inch riser and a 60-inch barrel, so when we have flow, when
these 48-inch culverts are running, the flow through the Cannon
Dam is going to be coming through the spillway, not the 12-inch
pipe.

Q. In your opinion, will water from the 12-inch pipe
reach the Barber Dam?

A. Yes.

Q. There were also questions, Tim, regarding what
involvement the State has on the property in terms of
inspection. Can you explain that?

A. And we referred to it several times as the DU project,
but typically DU coordinates with Game, Fish & Parks on their
projects in the state and I know Game, Fish & Parks has some
say yet in the management of Mr. Barber's dam. He made
reference to wanting to dig it deeper and that goes just

against what Ducks Unlimited does with their projects. They
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want shallow nesting areas. They don't want a fishery.

Q. Just for the record, about how many DU project dams,
designs have you reviewed?

A. Dozens.

Q. And did you review the design for the Ramser

impoundment, now owned by Mr. Barber and his company?

A. Yes.
Q. Does that design have a low flow bypass?
A. Yes, it does, and I'm not real familiar with it, it's

either similar to the upstream one where it's in the riser or
typically they put them off to the side. 1It's called an
agri-drain system, it's a system of stop logs, you can adjust
your level with stop logs, a pipe in and a pipe out and you
adjust it with a stop 1log.
0. After listening to the testimony of Mr. Barber, do you
have any changes that you would make to your report?
A. No.
MS. BEST: Thank you, I have nothing further.
MR. BJORK: Mr. Cannon, do you have any questions of
this witness?
MR. CANNON: No, sir, no questions.
MR. BJORK: Counsel.
MS. BARON-HOUY: We have nothing.
MR. BJORK: And from the board.

MR. BRINK: Just one question.
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BY MR. BRINK:

Q. At least both of these dams are, what, 12 feet
overflow to invert, somewhere in that neighborhood?

A. Embankment height?

Q. The depth, the water depth, the spillway height.

A. No, the upstream dam is only going to be about six
foot deep.

Q. So a year's evaporation would be about half of that.

A. That would be a good number to use, half.

EXAMINATION
BY MR. BJORK:

Q. Mr. Schaal, for my continuing education again, you
stated that it won't be the 12-inch pipe that will be filling
Mr. Barber's dam, but it will be the overflow through the
regular spillway tube.

A. And I wanted to say when the 48-inch, the upstream

62

48-inch culverts are flowing, there's going to be enough water

to go through the spillway, it's not -- you are not going to
have to make releases through the 12-inch pipe, it's going to
have spillway flow.

Q. If T understand this correctly, Mr. Barber's water

right must be filled first, so let's make the assumption that

these dams are dry. Does he have to wait until the Cannon Dam

fills to that spillway height?
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A. No, that's when you would open the 12-inch pipe.

Q. So the 12-inch pipe essentially is open all the time
until the downstream dam is full and then it's closed?

A. I'm not sure that's how they will operate it. That's
if the structure was dry. Typically it's not going to be dry.
If it's dry for one, it's going to be dry for both.

MR. BJORK: Thank you.

MR. FREEMAN: But what about if it's just half full,
the downstream, the Barber Dam impoundment is --

A. That's when it's going to be tricky. That's when you
are going to have to make releases. If you open it all the
time, you would be releasing storage.

MR. BJORK: But if you -- excuse me, Mr. Freeman.

MR. FREEMAN: I just wanted to clarify that.

MR. BJORK: If.it's half full and there's a rainstorm
event, do we -- do you then open that low flow pipe in order to
allow the downstream dam to fill first and then close it and
allow the upstream dam to £ill?

A. And I would say that's correct, unless you know for a
fact that you are going to have enough rainfall that the
spillway is going to run and it's one of these four-inch
downpours. If it's a sprinkle and there's a little bit of
runoff, there should be a little bit released.

MR. BJORK: Other questions from the board for this

witness? Any redirect?
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MS. BEST: Nothing.

MS. BARON-HOUY: Nothing.

MR. BJORK: Thank you, Tim. Mr. Cannon, do you have
any further witnesses?

MR. CANNON: No, sir.

MS. BARON-HOUY: No, sir.

MR. BJORK: I'm going to take a little short break
here, bear with us, just a few minutes, not a lunch break, I'm
sorry. And then we will have closing statements. So 10
minutes, let's be back here at 25 to.

(Whereupon, the hearing was in recess at 12:25 p.m.,
and subsequently reconvened at 12:35 p.m., and the following
proceedings were had and entered of record:)

MR. BJORK: The hearing is back in session, then. We
will begin closing statements beginning with the State. Ms.
Best.

MS. BEST: Well, I have very little. I thank the
board for taking the time to listen to this matter. The chief
engineer is recommending approval in this matter. You have an
experienced dam safety engineer who reviewed it. It meets dam
safety specifications. It provides for a low flow bypass for
the water user downstream. The testimony is when it's wet in
the area, it's oftentimes very wet, there's sufficient water
for both dams, but in the event that it's a dryer circumstance

and inflows come in, inflows will go out to the downstream
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water user.

The testimony was provided by Mr. Cannon, the water --
the person requesting the water permit, that he will comply
with the low flow bypass recommendation of the chief engineer.
There was testimony provided by the design engineer of this dam
that actually because of the way the siltation works, that the
dam will be a benefit to the downstream water user insofar as
it actually will prevent some sediment from continuing on
downstream and will not cause that sudden rush of water but
will provide some sediment to drop out.

Based on the testimony that's been presented here
today, the chief engineer's recommendation ought to be adopted
by the board and the water right ought to be granted, again
with the qualifications as set forth by the chief engineer in
his recommendation. Thank you.

MR. BJORK: Thank you. For the applicant, Mr. Cannon.

MR. CANNON: I just have to say I've just depended
solely on the professionals in this case. The reason I was
wanting to do this, it looks like to me everybody lives in
South Dakota, they see you need to store this water, water is a
valuable commodity, and it looks like to me instead of sending
it to the White River, we ought to try to let me fix the place
where we can store as much of it as we can, and like the State
said, I'm going to comply with whatever they say, you know. If

you guys let me do the dam, whatever the regulations are to let
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Mr. Barber have water, I have no problem with that. I'm not
going to fight anything, whatever you guys decide. That's all.

MR. BJORK: And for the intervenor, Mr. Barber,
Counsel.

MS. BARON-HOUY: Thank you. On behalf of Mr. Barber,
of course we oppose the dam. I think that the testimony and
the evidence presented today indicates that it's going to be
simply a nightmare with this bypass structure being put into
place. 1In order to recognize Mr. Barber's priority rights, who
is going to manage? What's going to happen when it rains?
What's going to happen when one dam is half full and one dam is
three quarters full? Nobody can give us positive answers to
how this is going to be managed in order to insure that Mr.
Barber's priority rights will be recognized and preserved.

Mr. Barber testified that over the past five to six
years, it has been quite dry and that the creek below Mr.
Barber's dam has been particularly dry and that pheasants and
other birds aren't coming to the area any more. The reason Mr.
Barber owns all of this property in Lyman County is for hunting
and wildlife purposes. There was testimony of course from Mr.
Schaal, who I highly respect, but he indicated that his
calculations did not include the presence of those several
dugouts on Mr. Cannon's property, so we don't know whether
these numbers are in fact accurate when one takes into account

the fact that there are dugouts up there that are going to be
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taking some of the water that's coming in.

Mr. Schaal's report did indicate that -- and his
testimony also indicated that there is about a fifty fifty
chance of precipitation. I think there's a less than fifty
fifty chance that this is actually going to work. 1It's
imperative that Mr. Barber's priority rights be recognized,
preserve and protected, and the evidence presented today simply
does not guarantee that that is going to happen.

Mr. Barber also testified today that the drought
conditions over the past several years, and I don't use drought
in a precise technical sense, but the dry conditions over the
past several years, the negative impact on wildlife, pheasants,
and the like are some of the reasons that he objects to this,
the proposal herein, and he also testified to other concerns
that he has that I think are extremely valid, particularly with
respect to the method by which water is going to come onto his
property now.

It's going to come in, if this dam is put up, via a
12-inch pipe or another spill off from Cannon's dam and we
don't even know the circumstances under which either route will
be used. It simply isn't clear that this dam and even the
bypass structure is going to protect Mr. Barber's priority
rights, and for that reason, we would request that the
application be denied. Thank you.

MR. BJORK: Thank you. Discussion from the board.
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MR. HUTMACHER: Mr. Chairman, these are always tough
situations, but I do believe, according to not just Tim
Schaal's numbers, but NRCS and Mr. Konechne's engineering
numbers, that there is sufficient water there. I would make a
motion that we approve Water Application 2639-2 with the
qualifications of the chief engineer.

MR. BRINK: 1I'll second the motion.

MR. BJORK: The motion has been made and seconded to
approve the applicatoin. Further discussion.

MR. BRINK: Mr. Chairman, we have been all around the
issue here. It looks like both of these dams are serving the
same purpose as far as priority. They have a different
priority date, but it looks to me like both are for wildlife,
fisheries, livestock watering, and even though the proponent
has valid concerns, I have to go with what I hear the
professionals that analyze these things on a regular basis. We
have got water -- rainfall data, we have a soils man that is
proficient in estimating runoff with various soil coverage, I
have to go with that, and I think between the two, they have
convinced me anyway that we have reasonable runoff to satisfy
both impoundments, maybe not as much as you would like, but
with the qualifications of the chief engineer, I think the
downstream user is protected.

MR. FREEMAN: Mr. Chairman, apologies to the

department, but I don't think this dam is a good idea. We are
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not dealing with agricultural purposes, which I put a high
priority on development. What we are talking about is erosion
on one hand and hunting on the other. When you look at the
location of the Barber Dam, the existing dam, it's going to be
right next door to the other dam, to Mr. Cannon's proposed dam.
Very honestly, in my judgment, there's no livestock there, no
domestic livestock. I don't think the pheasants are going to
care one iota if they have to cross a boundary line between two
people's property. So the existing dam serves the purpose of
wildlife propagation. Again, it's not necessary for domestic
livestock.

I think in my own simple mind if you have another dam
the same size as the first one, you are going to double the
evaporation rate, especially since the proposed Cannon Dam is
going to be another shallow one. And in order for Mr. Barber's
rights to be protected, everything is going to have to work
perfect, and in my judgment, things rarely work perfect. I
think the department is going to be getting an awful lot of
calls we need water released. By the time they get somebody
out there, the rainfall is gone and probably there's no flow.

I just think this is going to be a constant battle and it would
appear to me there has to be other ways to control the erosion
rather than putting another dam on top of the first dam,
especially since we are not using them for domestic livestock

purposes and those pheasants and deer are not going to care
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about crossing a property line. Thank you.

MR. BJORK: Other comments.

MR. HOLZBAUER: Mr. Chairman, I kind of look at this
as South Dakota Game, Fish & Parks, Ducks Unlimited are not
opposing this new development. The need to hold some of this
water, when both dams are full and she starts to be dry and the
sun starts evaporating off there, they are both going to
evaporate basically the same. You are both going to be down.
So I ain't too worried about that issue. And if they are dry,
then the top dam is going to release water for the bottom dam.
That's just the law. A lot of these dams have been put in. A
lot of dams have been handled, I don't feel this is any
different than any other dam.

And with that, in South Dakota, I know the importance
of water and just like my father always said in his early days,
he says, you know, son, it used to be that whiskey was for
fighting and water was for drinking, and now it's water is for
fighting and whiskey is for drinking. That's just the way it
is. Water is very important in South Dakota. And I think we
ought to maintain it and keep it up in South Dakota as much as
we can. I'm in favor of the motion.

MR. BJORK: Any other comments? We have a motion on
the table and it has been seconded. All those in favor of the
motion signify by saying "aye."

(Four members voted "aye.")
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MR. BJORK: Opposed same sign.

MR. FREEMAN: Aye.

MR. BJORK: Motion carried. Water Permit Application
No. 2639-2 is approved.

MR. HALLEM: Ms. Best, on behalf of the department, do
you have any objections of doing proposed findings of fact,
conclusions of law for the board?

MS. BEST: No, that would be fine, I will do so.

MR. HALLEM: You will provide those to the parties?

MS. BEST: Yes, I will do that.

MR. HALLEM: I can never remember the rule number.

MS. BEST: Consistent with board rule, that would be
20 days before the next board meeting and then the responses
would be due --

MR. HALLEM: Ten days beforehand.

MS. BEST: They would be due 10 days beforehand.

MR. BJORK: 1Is that understood?

MR. HALLEM: You may want to put in the record they
will be submitted pursuant to the rule on it. Let me see if I
can find it as well.

MS. BEST: 74:02:01:13.01.

MR. HALLEM: Does applicant and counsel understand how
this is going to work, then? Then you will have the
opportunity to file any objections and then the next hearing

the board will consider, just like what we did this morning on
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the Fall River matter, proposed rulings that I would be
drafting as well as proposed findings of fact and conclusions
of law.

MS. BEST: Now that we are looking at these deadlines
for filing, this next water board meeting is around the 4th of
July.

MR. HOLZBAUER: 8th and 9th.

MS. BEST: Does that jam up these time frames?

MR. HALLEM: Is there any reason you couldn't do it 30
days beforehand?

MS. BEST: No. 1I'll just do it 30 days beforehand.

MR. HALLEM: If that can be done 30 days befofehand
and then that would be 10 days without holidays to do
responses.

MS. BARON—HOUY: Ten days subsequent to her or prior
to?

MR. HALLEM: Ten days subsequent to receipt. Because
otherwise we are still jammed up on the 4th of July.

MS. BARON-HOUY: That works.

MS. BEST: My findings will be due.

MR. HALLEM: Thirty days before the hearing.

MS. BEST: June 8th.

MR. HALLEM: June 18th should be a Thursday.

MS. BARON-HOUY: We include weekends and holidays?

MR. HALLEM: Yep.
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MR. GRONLUND: We send out a notice to that effect to

the parties.

MR. HALLEM: And the notice of the department will be

sent and be consistent with what we stated here.

MR. GRONLUND: 8th and 18th.

MR. HALLEM: If you didn't get them, your time runs
and you have three days remaining on it.

MR. BJORK: Thank you very much.

(Whereupon, the proceedings were concluded at 12:50
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CERTIFICATE

STATE OF SOUTH DAKOTA )
) ss.

COUNTY OF HUGHES )

I, Carla A. Bachand, RMR, CRR, Freelance Court
Reporter for the State of South Dakota, residing in Pierre,
South Dakota, do hereby certify:

That I was duly authorized to and did report the
testimony and evidence in the above-entitled cause;

I further certify that the foregoing pages of this
transcript represents a true and accurate transcription of my

stenotype notes.

Dated this 16th day of June 2009.

(305 0 Crcharnd

Carla A. Bachand, RMR, CRR
Freelance Court Reporter
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PIERRE, SOUTH DAKOTA 57501-3182
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June 26, 2009
NOTICE
TO: Robert Cannon Sarah E. Baron Houy
: PO Box 2086 Attorney at Law
Rock Springs WY 82902 PO Box 2670
Rapi<§City SD 57709
FROM: Garland Erbele, Chief Engineer * o
Water Rights Program, DENR G-V \D”\'}v
A~ A

SUBJECT:  Scheduled Time for Consideration of Findings of Fact, Conclusions of Law and
Final Decision for Water Permit Application No. 2639-2, Robert Cannon

The hearing time before the Water Management Board for consideration of Findings of Fact,
Conclusions of Law and Final Decision for Water Permit Application No. 2639-2 has changed from
8:45 AM to 2:00 PM on Wednesday, July 8, 2009.

The Water Management Board will now consider adoption of Findings, Conclusions and Final

- Decision approving Water Permit No. 2639-2 at 2:00 PM, on July 8, 2009, in the Floyd Matthew
Training Center, Joe Foss Building, 523 E Capitol Avenue, Pierre SD. Future notice will be
provided if there is a change in the meeting date or location

Applicable provisions of the Notice dated May 11, 2009 still apply.
c: Jeff Hallem, Assistant Attorney General

Diane Best, Assistant Attorney General, 300 N. Dakota Ave., Suite 403, Sioux Falls SD
57104-6032



CERTIFICATION

I hereby certify that on June 26, 2009, I have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated
June 26, 2009 regarding scheduled time for consideration of Finding of Fact, Conclusion of
Law and Final Decision in the matter of Application No. 2639-2 addressed as stated below:

Sarah E Baron Houy Robert Cannon
Attorney at Law PO Box 2086
PO Box 2670 Rock Springs WY 82902

Rapid City SD 57709

Diane Best

Assistant Attorney General
300 N Dakota Ave., Suite 403
Sioux Falls SD 571051

A copy of the above described Notice was sent Inter-office to:

Jeff Hallem, Asst Attorney General, 1302 E Hwy 14, Suite 1. Pierre SD 57501-8501
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Secretary
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June 30, 2009

Sarah L. Baron Houy Diane Best

Attorney at Law Assistant Attorney General

PO Box 2670 300 N. Dakota Ave., Ste. 403
Rapid City, SD 57709 Sioux Falls, SD 57104-6032
Robert Cannon Garland Erbele, Chief Engineer
PO Box 2086 Water Rights Program DENR
Rock Springs, WY 82902 Joe Foss Building

523 East Capitol Avenue
Pierre, SD 57501

Re: In the Matter of the Application of Robert Cannon
Application No. 2639-2

Dear Counsel, Applicant Cannon and Chief Engineer Erbele:

Enclosed please find a copy of the proposed Water Management Board’s
Rulings On DENR’s Proposed Findings Of Fact, Conclusions Of Law, and
Final Decision, and Dakota Dagoba, LLC’s Proposed Findings Of Fact,
Conclusions Of Law, and Final Decision and Order, the proposed
Findings of Fact, Conclusions of Law, and Final Decision and Order and
Certificate of Service for the above-entitled matter, which I have prepared
consistent with directions by the Water Management Board at the May 7,
2009, hearing. The Board’s consideration of these proposals is currently
scheduled for 2:00 p.m., on July 8, 2009, in the Floyd Matthew Training
Center, Joe Foss Building. At that time, the Board will proceed to
finalize its decision in this matter.



Water Board Management
June 30, 2009
Page 2 of 2

Counsel appearing by telephone should verify arrangements with Eric
Gronlund with the Water Rights Program.

Very truly yours,

0, @3; 0
J em Hallem
Assistant Attorney General

JPH /rar
Enclosures
cc:  Water Management Board Members
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JUL 10 2009
WATER RIGHTS
PROGRAM
STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF WATER ) FINDINGS OF FACT,
PERMIT APPLICATION NO. 2639-2, ) CONCLUSIONS OF LAW, AND
ROBERT CANNON ; FINAL DECISION AND ORDER

Hearing was held in the above-entitled matter on May 7, 2009. The
Applicant appeared pro se. Attorney Sarah E. Baron Houy appeared on behalf
of Intervenor Dakota Dagoba, LLC. The DENR Water Rights Program was
represented by Assistant Attorney General Diane Best.

The Board, having considered the evidence presented and all records and
documents on file herein and having entered its oral decision and rulings on
the parties’ submissions, now enters the following Findings of Fact and
Conclusions of Law:

FINDINGS OF FACT

1. Robert Cannon filed Water Permit Application No. 2639-2
(hereinafter “Application”). It was received by the DENR on October 29, 2008.

2. The Application seeks authority to impound 83 acre-feet of water
from runoff in a dam to be located in the SW¥% SEY% of Section 26-T104N-
R77W, in Lyman County. The Application also requests impoundment of
sufficient water to maintain water to the outlet elevation. The Application
states that the water will be used for fish and wildlife production, recreation,

and livestock water purposes.



3. The dam described in the Application will be located oh Mill Iron
Creek, about six miles upstream of the confluence of Mill Iron Creek and the
White River.

4. This dam is a reconstruction project. A previous dam was located
at this site and was breached at some point. No water rights filings were made
for the prior dam, so it is not very clear when the dam was constructed or when
it breached. The pending Application seeks a new permit, involves new plans
and specifications and construction, and does not rely on or seek to confirm or
renew any previous priority date or right for the prior dam.

5. The dam proposed by the Applicant has not yet been constructed.
As proposed, it will be classified as a small size, Category 3, Low Hazard dam.
The dam was designed by Konechne Engineering. Dave Konechne, a
professional engineer, testified that he designed the dam and that it is similar
to many other dams he has designed in the past. He has many years of
experience, including several years of Work for the USDA Natural Resource
Conservation Service and its predecessor, the Soil Conservation Service. The
plans and specification were filed with the DENR.

6. The dam, as designed, will be 12.5 feet high with a normal storage
capacity of 83 acre-feet with a reservoir level at the primary spillway elevation,
and a maximum storage capacity of 485 acre-feet with a reservoir level at the
top of dam elevation. A dam of this size and hazard classification is required to

have a minimum spillway design capable of passing a 25-year frequency event.



7. The dam is designed to have an L-shaped primary spillway
consisting of an 84-inch diameter vertical CMP (corrugated metal pipe) riser
which connects at a 90 degree angle to a 60-inch diameter horizontal CMP
barrel for the purpose of conveying water through the daﬁ grade. The design
is for 6.5 feet of freeboard between top of primary spillway riser and top of dam.
The design also includes a 200-foot wide earthcut secondary spillway with 3.5
feet of freeboard. A 25-year frequency event produces a peak runoff of
approximately 1040 cfs and a 100-year frequency event produces a peak runoff
of approximately 1870 cfs. The earthcut spillway will have a capacity of
approximately 3400 cfs.

8. The plans and specifications for the dam were reviewed by Tim
Schaal, a professional engineer employed by the DENR for over twenty-five
years. He has reviewed plans for dozens of similar dams designed for wildlife
habitat. He testified that the specifications meet the dam safety requirements
and rules of this Board. Previous to hearing, the plans and specifications had
been approved by Chief Engineer Erbele.

9. No testimony was presented that refutes the testimony of DENR
witness Schaal that the dam, if constructed according to its design, will meet
the dam safety rules of this Board. Accordingly, this Board finds that the dam
design is consistent with the public interest in maintaining safe dams.

10. Witness Schaal testified that the dam has a drainage area of
10,752 acreé or 10.68 square miles. The annual yield for this drainage area

with an 80-percent chance of occurrence, or 8 out of 10 years, is expected to be



80 acre-feet. The annual yield with a 50-percent chance of occurrence, or 1
out of 2 years, is expected to be 242 acre-feet and the annual yield with a
10-percent chance, or 1 out of 10 years, is expected to be 1434 acre-feet.

11. Witness Konechne studied the drainage area using the Water
Resource SITES program, a standard computer program in the industry for
analyzing flows. He also testified that there would be sufficient flow from this
drainage area for this Application.

12. The drainage area provides sufficient water to provide water for
this dam which will store up to 83 acre-feet. In this regard, the Board credits
the testimony of witnesses Konechne and Schaal.

13. Intervenor Dagoba currently owns a dam downstream which is
variously called the Ramser Dam (SD ID No. 02382), Sweeney Dam, Barber
Dam or Ducks Unlimited (“DU”) Dam (hereinafter “Ramser Dam”). It is located
on Mill Iron Creek, about one-half mile downstream of the proposed
reconstructed dam. In 1994, Velda Ramser filed Water Right No. 2303-2 to
repair a breached WPA dam (Sweeney Dam); This repair project was partnered
with SD Game, Fish and Parks and Ducks Unlimited, Inc. The Ramser Dam
has a storage capacity of 72 acre-feet of water with a reservoir level at the
primary spillway elevation. Water Right No. 2303-2 was transferred to Dakota
Outback, c/o Paul Barber, in 1998. Subsequently, this dam was transferred to
Dagoba, LLC, also c/o Paul Barber.

14.  The Ramser Dam, being part of a partnership with Ducks

Unlimited, is designed to be a shallow dam for duck habitat.



15. DENR witness Schaal testified that based on existing county and
topographic maps, it is clear that at one time both the Ramser Dam and the
previous dam at the site of the Application were in existence at the same time.

16. DENR expert witness Tim Schaal reviewed data showing the
annual yield of water from the watershed that drains into Mill Iron Creek. He
testified that there is an expected 50-percent chance of an annual yield of 242
acre-feet of water and that there is a reasonable probability that there is
sufficient water available for both dams when the proposed Cannon Dam is
conditioned as recommended by the Chief Engineer.

17. Witness Schaal also testified that for situations where there is not
sufficient water available for both dams in some years, the proposed upstream
dam is designed to have a 12-inch diameter CMP low level bypass pipe
constructed within the primary spillway drop inlet structure. It will be
constructed across the bottom of the riser and allows for flows to enter the
barrel (or pipe tee) and flow downstream at low flow conditions. It is designed
to allow bypass of flows to satisfy downstream Water Rights and domestic use.

18. The low flow bypass structure is designed to be opened manually.
Cannon will have an operator approximately eight miles from the dam who will
be available to open the bypass structure when necessary. Cannon will also
have another person living approximately thirty miles from the dam who would
be available to operate the bypass structure when necessary.

19. Applicant Cannon testified that he has had problems on his

property with erosion from Mill Iron Creek since he purchased the property



approximately ten years ago. In addition to wildlife habitat, another reason for
constructing the dam is erosion control. Erosion control is in the public
interest.

20. The downstream Ramser Dam currently has silt in it and receives
silt during high flows. Cannon testified that his proposed dam would provide
for erosion control and would also capture some silt that would otherwise flow
downstream to the Ramser Dam. Witness Konechne, testifying on behalf of
Cannon, testified that the proposed Cannon Dam should provide still more silt
protection for the Ramser Dam. The design for the proposed Cannon Dam is
consistent with other similar dams designed for recreation and livestock use
and does not contain specialized silt control devices. The silt flowing to the
Ramser Dam is unlikely to increase with the new dam upstream that will have
the effect of capturing some silt.

21. During the hearing, testimony was presented that there are two
48-inch culverts upstream of the dams that are capable of carrying a large
volume of water downstream in Mill Iron Creek. Intervenor Dagoba asserts
that the 12-inch low level bypass pipe would be inadequate to handle these
large flows. In large events, however, the water would be flowing down the
entire primary spillway itself (84-inch diameter CMP riser with a 60-inch
diameter CMP barrel) and not just through the 12-inch pipe in the spillway. In
other words, the low flow bypass pipe is designed only for low flow situations.

22. During low flows, water from the 12-inch CMP bypass will reach

the Ramser Dam owned by Dagoba. The dams are a short distance apart.



25. Barber also testified that the Ramser Dam, which involves a senior
water right, will receive a diminished quantity of water, as a result of
installation of the upstream dam proposed in the Application. Dagoba holds
this senior water right. However, as set forth above, there is sufficient water to
supply both dams during periods of high flow and the dam described in the
Application is designed with a spillway and low flow bypass that would allow
water to flow downstream, during periods of low flow.

24. The Board credits the testimony of witnesses Schaal and Konechne
who both testified that they have studied the drainage area involved and there
is sufficient water available to support this Application when considering that
the project is designed to allow bypass of flows to satisfy downstream Water
Rights and domestic use as recommended by the Chief Engineer.

25. Barber further asserts that Dagoba currently enjoys the use of Mill
Iron Creek and an adjacent area with considerable vegetation downstream of
the Ramser Dam. He wishes to maintain Dagoba’s Ramser Dam and also enjoy
the benefit of flows in the stream and the nearby vegetated area to support
habitat downstream of the Ramser Dam. Sufficient flows will be available in
the downstream stretch during high flow conditions to provide for such
downstream flows. The Water Right for Ramser Dam, does not, however,
include the right to use all other water in the stream to support this flow and
this vegetated area downstream of the Ramser Dam and bar all other users
from capturing water upstream. For this reason, the water permit, as granted

below, will not require Cannon to release inflows or stored water so that the



downstream dam owner can, in turn, release water to keep nearby downstream
flows and vegetated areas available for Dagoba’s own wildlife habitat use.

26. Barber testified that Dagoba has a dugout in Section 35
downstream of the Ramser Dam. It sometimes has water in it, but during dry
times it does not. It is very dependent on climatic conditions.

27. During hearing the parties engaged in a dispute as to whether
Cannon should be required to release water from the upstream dam at all
times when the downstream Ramser Dam is low. The Chief Engineer
recommended that the Applicant be required to cause water to ﬂow.
downstream to the Ramser Dam when inflows come into Cannon’s upstream
dam. Dagoba, as the downstream senior water right holder, should get the
benefit of such inflows into its dam to the extent that its dam will hold those
inflows. This places the senior downstream water right holder in the same
position he would be without the upstream dam in place, i.e., with the benefit
of the inflows. Stored water need not be released, however, from the Cannon
Dam to provide for flows to the Ramser Dam. The rationale is that the
downstream water right holder should have the benefit of inflows in the same
way it already operates. In other words, the downstream water user currently
has no water stored and metered out to it from upstream other than what
nature provides. The downstream water right holder is not entitled to call for
stored water from the upstream dam. Applicant should be required to make

such releases only when new inflows come into the system.



28. Another set of arguments presented by Dagoba at hearing is that
the Cannon Dam does not have a measuring device that is sophisticated
enough to provide evidence on when new flows come into the system and that
the DENR would be unable to regulate the low flow condition on the permit.
Witness Schaal explained that this type of system is common among water
users and that the two water users generally reach an accommodation.
However, the DENR is willing to enforce the provisions when called upon to do
so. As for measuring new flows, the two dams are close enough that the
persons operating these dams will have actual knowledge as to the general level
of the dams, recent heavy rain flow events and snowmelt, and their effect on
inflows. Dagoba claimed a need for more exact measuring, but did not
establish that failure to release de minimus inflow would cause an adverse
effect on the recreational and wildlife purposes of his own dam. Both dams
provide water for recreational and wildlife purposes and are near each other.
On the other hand, Cannon is cautioned that, as the junior water right holder,
it is his responsibility to ensure that he releases inflows to meet the
qualifications in the permit and he should not rely on the forgoing rationale
and ignore known inflows into his dam.

29. Barber testified that the Ramser Dam has been full and has had
flows going through its spillway in recent years. Further, the Ramser Dam
permit held by Dagoba contains a low flow bypass qualification requiring it to
bypass flows for downstream domestic use. Witness Schaal testified that the

dam design for the Ramser Dam includes a low flow bypass structure. The



Ramser Dam project plans and specifications for this dam indicate that it does
not have a sophisticated design allowing for exact measurement of inflows and
outflows, but Barber testified that he would release flows from this dam as
necessary to meet the qualification on this permit.

30. The Dagoba petition to intervene, authored by Barber, also refers
to a fishery. During the hearing however, he testified that there is not an
existing fishery at this location due to existing climatic conditions. Further,
the design and construction of the dam was for water fowl and not fishery
purposes. Consequently, the presently pending Application does not present
problems insofar as maintaining a fishery.

31. Applicant Cannon testified that there would not be any livestock
on his property to benefit from the proposed dam. The Board finds that the
livestock watering purposes, as presented in the Application, are not present
and that livestock would not benefit from approval of this Application.

32. Unappropriated water is available and approval should not have
any adverse effect on existing Water Permits/Rights.

33. The proposed water permit Application is reasonable, useful, and
beneficial for the appropriator in that it will be used to enhance the
recreational opportunities such as hunting on his land and erosion control.
The water use will also be beneficial and consistent with the interests of the
public in the best utilization of the runoff water since it will provide for

impoundment of the water for wildlife production and recreation.
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34. The Application is in the public interest. The water use for wildlife
is, itself, in the public interest. Also, the dam design comports with dam safety
requirements and the structure is also therefore in the public interest. The
additional purpose of erosion control also supports this public interest finding.

35. The low flow bypass requirement for prior downstream Water
Rights and domestic use should be a qualification on Water Permit Application
No. 2639-2.

36. Water Permit Application No. 2639-2 should be approved.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the above-entitled matter.

2. Testimony was presented that the plans and specifications for the
dam described in the Application meet the dam safety requirements and rules
of this Board. Previous to hearing, the plans and specifications had been
approved by Chief Engineer Erbele, who holds authority to make such
approvals under ARSD 74:02:08:09 and SDCL 46-7-3.

3. The dam is a new project and the Application seeks no priority
date or other water rights stemming from the previous dam. The fact that the
prior dam was in place without a water right or location notice is not
prejudicial to this Applicant since the prior dam was installed and breached
before Cannon purchased the property.

4, Having considered the amount of water available in the Mill Iron

Creek watershed area, the Applicant’s proposed use of water, and the proposed
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qualifications, this Board finds that there is a reasonable probability that there
is unappropriated water available to provide for the water use as requested.

S. Having considered the amount of water available in the Mill Iron
Creek watershed area, the Applicant’s proposed use of water, and the proposed
qualifications, this Board finds that there is a reasonable probability that the
water use, as proposed, will not have an adverse effect on existing Water
Permits/Rights. In particular, the Board finds that the Intervener, a senior
water right holder, is protected by the low flow qualification recommended by
(and enforceable by) the Chief Engineer.

6. The conditions imposed on the permit authorized herein have been
authorized for many similar rural water permits. This condition is enforceable
by the Chief Engineer and the DENR through SDCL ch. 46-2A. SDCL
46-2A-17 provides that the Chief Engineer has investigatory authority to
enforce such conditions. SDCL 46-2A-18 provides that the Chief Engineer has
authority to issue appropriate orders and to seek immediate injunctive relief
against water user in order to protect users who have higher or earlier
priorities.

7. SDCL 46-1-12 also provides than if a water user fails to comply
with conditions on permits, the permit may be suspended by this Board. If
three violations occur, a permit may be revoked. Id. In this regard, the Board
refers to its recent decision enforcing a bypass condition on a dam dugout
constructed for recreational purposes. In the Matter of the Suspension of Water

Permit No. 1735-1, Steve Bauer (Decision issued March 11, 2009).
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8. The Application is a beneficial use under SDCL 46-1—6(3). More
specifically, the use is reasonable and useful and beneficial for the appropriator
in that it will be used to enhance the recreational opportunities such as
hunting on his land. The water use will also be beneficial and consistent with
the interests of the public in the best utilization of the runoff water since it will
provide for impoundment of the water for wildlife production, recreation, and
soil erosion control.

9. The Application is in the public interest. The water use for wildlife
is, itself, in the public interest. Further, the dam design comports with dam
safety requirements and the structure is also therefore in the public interest.

10. The Application, with the qualifications proposed by the Chief
Engineer, meets the four-part criteria in SDCL 46-2A-9 for approval of water
permits: (a) there is a reasonable probability that there is water available for
the proposed use, (b) the proposed diversion can be developed without unlawful
impairment of existing rights, (c) the use is in the public interest, and (d) the
proposed use is a beneficial use. The Application should be approved.

11. The Application was filed on October 29, 2008 and, under SDCL
46-5-7, the proper priority date for this permit is the date of filing.

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board now enters the following:

FINAL DECISION AND ORDER
The Application for Water Permit No. 2639-2 is hereby granted with the

following qualifications:
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1. Water Permit No. 2639-2 authorizes a dém with a storage capacity
of 83.0 acre-feet of water and sufficient water annually to maintain
the water level to the outlet elevation.

2. Low flows as needed for downstream domestic use, including
livestock water and prior water rights must be bypassed.

Dated this _C?_, day of July, 2009.

BY THE BOARD:

]
Tim Bjork, CI?&lTn{laﬁ

pld_JPH_Water Board — Cannon — FOF DENR and DAGOBA..doc (br)
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RECEIVED
JUL 10 2009
WA TER RIGHTS

e
STATE OF SOUTH DAKOTA ROGRAM

BEFORE THE WATER MANAGEMENT BOARD
WATER MANAGEMENT BOARD’S
RULINGS ON DENR’S PROPOSED

FINDINGS OF FACT, CONCLUSIONS

IN THE MATTER OF WATER ;
)
; OF LAW, AND FINAL DECISION, AND
)
)
)
)
)

PERMIT APPLICATION NO. 2639-2,
ROBERT CANNON
DAKOTA DAGOBA, LLC’S
PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND FINAL
DECISION AND ORDER
Pursuant to the directions of the Water Management Board, counsel for
Department of Environment and Natural Resources Water Rights Program
(DENR]) timely submitted its Proposed Findings of Fact, Conclusions of Law and
Final Decision and Order. Subsequently, counsel for Intervenor Dakota
Dagoba, LLC (Dagoba) submitted its Proposed Findings of Fact, Conclusions of
Law, and Final Decision and Order. No submissions were received from
Applicant. The Board, upon review of the parties’ submissions, the
administrative record, and having orally entered its decision, hereby makes fhe
following rulings:
A. DENR proposed Findings of Fact Nos. 1, 3, 4, 5,6, 7,8, 9, 10, 11,
12, 14, 16, 17, 19, 21, 22, 23, 24, 26, 27, 28, 29, 31, 33, 34 and 35 are
accepted as consistent \mth the administrative record and the Board’s oral
decision.

B. DENR proposed Finding of Fact No. 2 is accepted by the Board as

consistent with the administrative record and the Board’s oral decision as



modified below to more accurately reflect the record. The third sentence shall
be prefaced with the following words: “The Application states that the.”

C. DENR proposed Finding of Fact No. 13 is accepted by the Board as
consistent with the administrative record and the Board’s oral decision with
the following modification to more accurately reflect the record. The first
sentence shall read as follows: “Intervenor Dagoba, currently owns a dam down
stream which is variously called the Ramser Dam (SD ID No. 02382), Sweeney
Dam, Barber Dam or Ducks Unlimited (‘DU’) Dam (hereinafter ‘Ramser Dam’).”

D. DENR proposed Finding of Fact No. 15 is accepted by the Board as
consistent with the administrative record and the Board’s oral decision, as
modified below to more accurately reflect the record. The phrase “and were
full” shall be deleted. There is no evidence in the record that Witness Schaal
testified that the two dams were in fact full at the same.

E. DENR proposed Finding of Fact No. 18 is accepted as consistent
with the administrative record and the Board’s oral decision, as modified below
to more accurately reflect the record. That the following sentence shall be
inserted. “Cannon will also have another person living approximately thirty
miles from the dam who would be available to open the bypass structure when
necessary.” |

F. DENR proposed Finding of Fact No. 20 is accepted by the Board as
consistent with the administrative record and the Board’s oral decision, as
modified below to more accurately reflect the record. The second sentence

shall be corrected to read: “Witness Konechne, testifying on behalf of Cannon,



testified that the proposed Cannon Dam should provide still more silt
protection for the Ramser Dam.” There is nothing in the record that supports
the fact that this testimony came from Barber and such testimony did in fact
come in from Konechne in his capacity as design engineer of the proposed
Cannon Dam.

G. DENR proposed Finding of Fact No. 25 is accepted by the Board as
consistent with administrative record and the Board’s oral decision with the
following corrections. The phrase “Dagoba Dam” and “Dagoba’s Dam” shall be
replaced with “Ramser Dam” to be more consistent with the Board’s adopted
Findings of Fact and Conclusions of Law.

H. DENR proposed Finding of Fact No. 30 is accepted by the Board as
consistent with the administrative record and the Board’s oral decision as
modified below to more accurately reflect the record and the Board’s oral
decision:

30. The Dagoba petition to intervene, authored by Barber, also

refers to a fishery. During the hearing, however, he testified that

there is not an existing fishery at this location due to existing

climatic conditions. Further, the design and construction and

design of the dam was for water fowl and not fishery purposes.

Consequently, the presently pending application does not present

problems insofar as maintaining a fishery.

The Board finds that the evidence submitted at the hearing that the DU design
for the dam and Department of Game Fish and Parks actions to prevent

removing of silt was to maintain a water fowl production area that makes the

dam unsuitable for maintaining a fishery given the existing climatic conditions.



L. DENR proposed Finding of Fact No. 32 is accepted by the Board as
consistent with the administrative record and the Board’s oral decision as
modified below to more accurately reflect the record and the Board’s oral
decision:

32. Proposed water permit Application is reasonable, useful,

and beneficial for the appropriator in that it will be used to

enhance the recreational opportunities such as hunting on his

land and erosion control. The water use will also be beneficial and

consistent with the interest of the public and the best utilization of

the runoff water since it will provide an impoundment of water for

wildlife production and recreation.

The Board finds that given the design of the Cannon Dam, that like the Ramser
Dam, there is no evidence that the water impoundment will support a fishery.
Further, given Cannon’s statements that the water impoundment will not be
used for livestock, though that purpose is available, it lacks record support to
make the finding. Finally, the additional purpose of soil erosion control is
supported by the record.

J. DENR proposed Conclusions of Law Nos. 1, 2, 3,6, 7,9, 10 and 11
are accepted by the Board as consistent with the administrative record, the
Board’s oral decision, the Board’s adokpted Findings of Facts as set forth above,
and South Dakota law.

K. DENR proposed Conclusions of Law No. 4 and 5 are accepted by
the Board as consistent with the administrative record, the Board’s oral
decision, the Board’s adopted Findings of Facts as set forth above and South

Dakota law, as modified below to more accurately reflect the record. The word

“Mill Run” is changed to Mill Iron Creek.”



L. DENR proposed Conclusion of Law No. 8 is accepted by the Board
as consistent with the administrative record, the Board’s oral decision, the
Board’s adopted Findings of Fact as set forth above and South Dakota law, as
modified below to be consistent with Board factual rulings regarding fishery,
livestock watering and soil erosion purposes. The second sentence in proposed
Conclusion of Law No. 8 shall be modified as follows: “The water use will also
be beneficial and consistent with the interests of the public in the best
utilization of the runoff water since it will provide an impoundment of water for
wildlife production, recreation, and soil erosion control.”

M. DENR proposed Final Decision and Order is accepted by the Board
as consistent with the administrative record, the Board’s oral decision, the
Board’s adopted Findings of Fact, Conclusions of Law and South Dakota law.

N. Dagoba proposed Findings of Fact Nos. 1, 2, 3,4,5,6,7, 8,9, 10,
12, 17, 25 are accepted by the Board to the extent that said findings are
incorporated in the Findings of Fact as adopted by the Board as set forth
above.

0. Dagoba proposed Finding of Fact No. 11 is rejected by the Board as
inconsistent with the administrative record, the ‘Board’s oral decision, and its
adopted Findings of Fact as set forth above. The undisputed testimony at the
hearing is that the dugouts would only hold a nominal amount of water,
approximately one-half acre each, and that one of the dugouts would be within
the reservoir area of the proposed Cannon Dam. The Board finds that the de

minimis amount of water that can be stored in those dugouts does not affect



the credibility of Witnesses Schaal testimony, which is supported by Witness
Konechne, or the Board’s findings that there is a reasonable probability that
there is water available for the proposed use and that the proposed diversion
can be developed without unlawful impairment of Dagoba’s existing water
rights.

P. Dagoba proposed Finding of Fact No. 13 is rejected to the extent
not consistent with the Board’s oral decision, the Board’s adopted Findings of
Fact as set forth above and is not supported by the record. The Board rejects
any finding that the evaporation that would take place in shallow dams such as
the Ramser Dam or the proposed Cannon Dam is wasteful and not in the
public’s interest. To make such a finding would not only preclude the
construction of the proposed Cannon Dam but would have also precluded the
construction of the Ramser Dam.

Q. Dagoba proposed Finding of Fact No. 14 is rejected by the Board as
not consistent with administrative record, the Board’s oral ruling and the
Board’s adopted Findings of Fact as set forth above. The record reflects that
Witness Schaal did take into account how the Ramser Dam would receive
water after construction of the proposed Cannon Dam in making his
conclusions that there was a reasonable probability that there is water
available for the proi)osed use and the diversion could be developed without
unlawful impairment of existing water rights.

R. Dagoba proposed Finding of Fact No. 15 is adopted to the extent

consistent with the Board’s adopted Findings of Fact. To the extent not



adopted, the proposal is rejected as inconsistent with the administrative
record. The evidence in the record is undisputed that the dams did co-exist for
a period of time and that such construction and co-existence is consistent with
the testimony of Witness Schaal and Witness Konechne that there is sufficient
water available for both dams to be full at the same time.

S. Dagoba proposed Finding of Fact No. 16 is rejected as inconsistent
with the Board’s oral decision and the Board’s adopted Findings of Fact as set
forth above. The Board finds there is reasonable probability sufficient water is
available for both dams.

T. Applicant’s proposed Findings of Fact Nos. 18, 21, 26, 27 and 32
are rejected by the Board as inconsistent with administrative record, the
Board’s oral ruling and the Board’s adopted Findings of Fact as set forth above.
The Board finds that the low flow bypass system that is designed into the
proposed Cannon Dam and the testimony as to how the bypass system will be
operated is sufficient to protect Dagoba’s senior water rights regarding flows
from Mill Iron Creek. Dagoba’s assertions are only supported by the
speculation of Mr. Barber. It is clear that if the low flow bypass is not operated
by Cannon to protect the senior water rights that corrective action will be taken
by DENR.

U. Dagoba proposed Finding of Fact No. 19 is rejected to the extent it
is not consistent with the Board’s oral decision and the Board’s adopted
Findings of Fact as set forth above. There is nothing in the record to conclude

that soil erosion on the Cannon property attributable to Mill Iron Creek does



not exist; that the construction of the dam will not alleviate that concern; or
that controlling soil erosion is not in the public interest.

V. Dagoba proposed Finding of Fact No. 20 is adopted by the Board
as consistent with the administrative record, the Board’s oral decision and the
Board’s adopted Findings of Fact as set forth above. Watering of livestock is
simply not a basis for the granting of the Application. This finding will be
inserted as Finding of Fact 31 and the remaining findings will be renumbered
accordingly.

W.  Dagoba proposed Findings of Fact Nos. 22, 23 and 28 are rejected
by the Board as inconsistent with the administrative record, the Board’s oral
decision, and the Board’s adopted Findings of Fact as set forth above. The
record supports finding that there is a reasonable probability that there is
sufficient water for both dams and that construction of the Cannon Dam will
not unlawfully impair Dagoba’s senior water rights. Further, the existence of
small dugouts in the water drainage area does not affect the credibility of the
testimony of witnesses Schaal and Konechne, nor the Board findings that only
three dugouts may have any effect on drainage and that those dugouts, which
hold approximately one-half acre each, would have only a de minimis effect on
the water flow in Mill Iron Creek.

X. Dagoba proposed Finding of Fact No. 24 is rejected to the extent
not incorporated in the Board’s adopted Findings of Fact as set forth above.
The issue regarding vegetation down stream from the Ramser Dam is not an

appropriate issue for this proceeding. Dagoba has no senior water right as it



relates to flows below the Ramser Dam and, given the testimony and evidence
submitted, the Board does not find that there will be any significant impact on
the area below the Ramser Dam due to the construction of the Cannon Dam as
proposed in the Application.

Y. Dagoba proposed Finding of Fact No. 29 is rejected to the extent
not incorporated in the Board’s adopted Findings of Fact as set forth above as
not consistent with the administrative record. There is absolutely no evidence
that the Ramser Dam can support a fishery whether or not the proposed
Cannon Dam is constructed. Climatic conditions and the design of the Ramser
Dam would preclude the establishment of a fishery.

Z. Dagoba proposed Findings of Fact No. 30 and 31 are rejected to
the extent not incorporated in the Board’s adopted findings as set forth above.
Witness Schaal’s testimony was not contradicted and the Board finds him
credible regarding the design of the Ramser Dam.

AA. Dagoba proposed Findings of Fact Nos. 33, 34, and 35 are rejected
by the Board as inconsistent with the administrative record, the Board’s oral
decision and the Board’s adopted Findings of Fact as set forth above. The
Board finds there is a reasonable probability that unappropriated water is
available, construction of the Cannon Dam as proposed in the Application
would not unlawfully impair Dagoba’s existing water rights, and that the
Application is reasonable and should be granted.

BB. Dagoba proposed Conclusion of Law No. 1 is accepted to the extent

included in the Board’s adopted Conclusions of Law as set forth above.



CC. Dagoba proposed Conclusions of Law Nos. 2, 3, 4, 5, 6, and Final
Decision and Order are rejected by the Board as inconsistent with the
administrative record, the Board’s oral ruling, the Board’s adopted Findings of
Fact and Conclusions of Law and Final Decision and Order as set forth above
and South Dakota law.

The Board attorney is directed to prepare Findings of Fact, Conclusions
of Law, and Final Decision and Order consistent with the above rulings to be
executed by the Chairman of the Board or designee without further motion or
hearing.

L
<
Dated this __/ day of July, 2009.

SOUTH DAKOTA WATER MANAGEMENT

BOARD
T j@ /

Tim Bjork, Chairmah /

pld_JPH_Water Board ~ Cannon — FOF-COL-Final Decision (br)
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(REAT ACES, GREAT PLACES
July 13, 2009

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

NOTICE

TO: Robert Cannon Michael Hickey

’ PO Box 2086 Attorney at Law

Rock Springs WY 82902 PO Box 2670
Rapid City SD 57709
FROM: Garland Erbele, Chief Engineex, ‘\\_}/UWV(: e
Water Rights Program, DENR { C\' v
: - il

SUBJECT:  Adoption of Finding of Fact, Conclusion of Law and Final Decision in the matter

of Water Permit Application No. 2639-2

This is to notify you that the Water Management Board rulings and the Final Decision, including
Findings of Fact and Conclusions of Law, were adopted July 8, 2009, by the Water Management
Board in the matter of Water Permit No. 2639-2, Robert Cannon. A copy of the Board ruling
and signed Findings of Fact, Conclusions of Law and Final Decision are enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts
pursuant to the procedures established in SDCL 1-26-31 and 1-26-32.

Enclosures

c: Jeff Hallem, Assistant Attorney General

Diane Best, Assistant Attorney General, 300 N. Dakota Ave., Suite 403, Sioux Falls SD



CERTIFICATION

[ hereby certify that on July 13, 2009, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated July 13,
2009, regarding adoption of the Water Management Board’s Ruling and Findings of Fact,
Conclusions of Law and Final Decision in the matter of Application No. 2639-2 addressed as
stated below:

Michael M. Hickey Robert Cannon
Attorney at Law PO Box 2086
PO Box 2670 Rock Springs WY 82902

Rapid City SD 57709
Diane Best
Assistant Attorney General

300 N. Dakota Avenue, Suite 403
Sioux Falls SD 57104

A copy of the above described Notice was sent Inter-office to:

Jeff Hallem, Assistant Attorney General, 1302 E. Hwy 14, Suite 1, Pierre SD 57501-8501

Hoid Qsan o>

Gail Jacobson//
Water Right Program

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

M—)
Sworn to, before me, this / 3 day of July, 2009.

Y22, Lhlaat

Karen Schlaak
Notary Public
My Commission expires April 1, 2013

)Ny KAREN SCHLAAK &y
NOTARY PUBLIC
Y,y State of South Dakota ™\
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File No. 2639-2

Water Rights Division -DENR
Conversation or File Documentation

NAME OF PERSON OR FILE: Robert Cannon

ADDRESS: XXXXXXXXXXXXX COUNTY: Lyman

DATE: July 17, 2009 TELEPHONE: XXXXXXX
RE: P&S change

Today, Dave Konechne gave me another set of P&S for the Robert Cannon dam authorized under
Water Permit No. 2639-2. He changed the low level outlet structure to include a Waterman C-10
Canal gate. This will be installed in the CMP riser, which was also changed from 6 ft. deep to 7
feet deep with no change in inlet elevation. The additional of the Waterman gate is the direct
result of the discussion with the Water Management Board and Mr. Cannon’s responsibility to
release inflows to satisfy downstream domestic use and prior Water Rights. The gate system will
make this a lot easier and more convenient. I told him I would file doc. this info. and no other
P&S approval will be necessary.

@A/LZJL

Timothy G. Schaal, P.E.
Natural Resources Engineering Specialist
Water Rights Program
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"4 C-10 CANAL GATE JOL 17 2008

WATER RIGHTS
This gate is designed for use on canal and pipeline systems which operate at low RRQGEAMd where a
moderately priced gate is desired. Typical installations include: farm turnouts, control of lndustnal wastes,
drainage and for tide control.

Construction is of grey iron with an all-bolted steel frame with ¥4® minimum thickness. The standard stem
is of a special leaded steel which resists corrosion. The stem is operated at the structural frame top by
a heavy cast-bronze lift nut and a cast iron wheei.

Adjustable cast iron wedge blocks, held securely in place by two machine bolts, assure a dependable
seating closure with a practical degree of water tightness. The cast iron seats are machined or ground.
A solid rim "easy-grip" handwheel is standard.

Optional materials inciude: bronze seats; stainless steel structural frame and bolts; stainless steel or brass
stems; and special epoxy, coal tar or ASTM galvanized coatings.

When desired, design vanation in stem diameter, pitch and thread rotation are available to match existing
equipment. Extended stems, special lifts, oil seals, stem guides and limit nuts are a few of the optional
items available for use with these gates.

Various sizes and options are available.
Recommended Maximum Seating Heads

Special materials available include: "Ni-Resist" iron cast- 6"-24" 23 foot head
ings, stainless steel structural frame and assembly bolts; 30" -36" 11 foot head
total galvanizing per ASTM A-123; coal tar, and epoxy 42" -48" 9 foot head

54" . T2" 6 foot head

coatings. Recommended Maximum Unseating Head -0

Frame Types for Various Installation Requirements

o Flatback for headwall mounting
SB.......... Spigotback for annular or recor spiral corrugated pipe.
CiP......... For solvent cement mounting over plastic pipe
Coarreeee With galvanized steel tapered setting collar for con-
-— — crete or asbestos cement pipe.
! SA....e Spigotback for annular corrugated pipe.
‘ TYPE 4 .... For mounting in plastic pipe utilizing special two part
epoxy.

Features %" minimum
thickness. Compare to

competitor’s gates.
Waterman Model C-10 wedging system offers
Bronze lift nut furnished as standard two point adjustment and larger wedging
on all Waterman Canai Gates. surfaces for a more positive contact.

<D
waterman .
14C . *



C‘1 0 CANAL GATE %OJVE;E 2 lubricated balt bearing lift used

on48" and larger gates.

{2 Applies to spigotback gate anty.
Opticnal spigot, shown in separate
detail.

3. Al di iong are also appli for
model CL-10 & CM-10 gates.

{3] Add graut pad thickness o anchor bolt
projection.

[5] Type 3E 2:1 lift used, mounted to dual
headrail,

H
(MIN)

s (8

4 1 INCH THICK
REQ'D -

GROUT PAD

’ 8Y OTHERS “"“{""P
DA F.Qt'-'\f
\ oo
WATERMAN
MODEL C-10 :
- _ A
N CANAL GATE ]
(@/ SIZE xx
0 / :

DETER CAL £ fr\
| BOLT DlA = 0
) I @ PROJ = N[E]

=

ais

o

4 PLCS

: @ - Corrugated Pipe
- ° K Attached to Spigot
PARTS LIST Back Frame

No. |Name Qty. .

1 |Frame 1 I"T b e soseion [

2 |cover 1 E\E{ / ~—IPS PLASTIC INSERT y

3 [Wedge (Right & Left) | 1 ea. %mﬁ:r —{

4 [Stem 1

§ |Wedge Bolts 4 v ;

6 |Guide Rail 2 S

7 |Stem Support AR '

8 [Head Rail 1 ‘L ml1o

8 JLitt Collar 1 N

10 [Handwhee! 1 (;;’PIP PLASTIC INSERT Type 4 Spigot

1 Lt Nut 1

12 JLimit Nut 1

AfBlc|DlElFi{c|H|]ulki{rLmpInNnIPRI[a]lR] s [T] Vv w
6 8 9% 4 A ZA 10 24 3 3% % 7 3% 2% % - - - 6.160 | 6.645
8 10 12 4% % 2% 10 24 3 . 2% 9 3% 2Va % 4 7% 8 8.180 { 8.645
10 12 13% 6 A ZA 10 24 3% kKA 2% 11 3w 2% % | 3% YA 10 ] 10.220§ 10.770
12 14 15% 7 % 2% 10 24 4 3% 3 13 4 2% % 4 1M1% 12 § 12.270§ 12.780
14 16 17% 8 A 2% 10 27 4% k) % 15 4 2% Y - - - - -
15 17 18% &4 A 24 10 30 5 4% 3% 16 4 2% % 4 14% 15 - -
18 18% | 20% 9% % 24 10 32 5% 4% 3% 17 4% 2% %
18 21 2% 10% 1 3 12 3 6 4% 4% 19 4% 2% % 49 17%e { 18 - -
20 § 23% | 25% 11% 1 34 12 38 7 4% 4 21 4% 2% % - - - - -
40 %
%

21 24 | 25% | 12% 1 3 12 7 4% 4 2 4% 2%
24 1 27% | 29% | 13% 1 3% 12 44 8 5% ) 4% 25 4% 2%

0fawmfaww)irn]|iw] ¢ f15]sajr0]e fae) a0 jefaw]ul-F -1-1 - .
Blamianiaaow|w] s jrs]ejr2zlen]m| a7 fefaw|n]-F - -1 - -
42 §45% | 48 | 23 1% E] 18 84 1 7 6 43 6 2% % - - - - -
48]sifsanfoon |1w]| 6 feaT)f oo |16 |7 ]|ew]aon] 6| 2% julf- - -] - -
se fsenferw| 30 [ 2| 6 [0 1]jtof @ |7a[en|sm] 71 3 |11 -1 -1-1.- -
60l 65 [ 6a | 3¢ | 2| 6 [so(1j 02| 20 | aw | 7a |ot% | 8 | a2 | + 1 - -1 -1 - -
r2{7mrafoovf a1 f 2 13| [5]Jrarfaswlionfon]ran] afanw | 1] - -1 -1 - -

GATE DIMENSIONS N INCHES

N
wmerman "
16C 7



C-10 CANAL GATE PARTS

PARTS LIST
No. |[Name

Frame

Cover
Wedge (R&L)
Guide Rail (R&L)

Headrail

Stem

Handwheel
Thrust Collar
Lift Nut
Wedge Boit
Wedge Nut
Frame Bolt

vlof~vwjaojalslwin] o

-
=]

-
=y

-
~n

-
w

Frame Nut

-
Y

Callar Bott
15 |cottar Nut

16 {Stop Bolt & Nut

17 Limit Nut (optianar) *

-_-Nuhhhb.‘_._.a-NN_...B

* With set screw

CL-10 CANAL GATE

Waterman CL-10 Canal Gates are identical to. our model C-10 Gates with the
exception of the cast iron cover (slide) which is of a flat plate type construction with
ribs reinforcing its face, to withstand the maximum heads as noted for our C-10
gates. This gate cover also features a square bottom design, which allows a more
open “clog-free” flow at points of initial opening. The seat being only slightly raised
above the cover plate surface helps prevent trash from collecting behind the cover
which can cause difficulty in operation.

Available with threaded thrust nut for true NRS application. All parts are inter-
changeable with our Standard C-10 gate. Available in a variety of sizes.

Shown with
optional
threaded thrust nut
for true non-rising
stem operation

Flat Plate Type,
Square Bottom

£
\Naterman S—
A RS



RISING STEM EXTENSIONS (RSE)
For C-10, CL-10, CL-11 AND C-20 MODELS
Waterman Rising-Stem Extensions are factory installed to the height

("H") required. They provide a rising stem and handwheel, keeping . Batiom Brwcket
threads and lifts above the water level and allowing the amount of gate éf {4 (Tornnr
opening to be readily determined. Castiron brackets, fastened to the top 6] o1 ]] .o o
and bottom of standard galvanized steel pipe, are secured to the frame / { "
headrail and mount to the standard handwheel and stem hardware. o, \\“_._,_

o el

The stem extends through the entire length of pipe. With the addition of
oil seals, these rising stem extension can be used where weather »
conditions require that the stem operate in oil to prevent freezing.

L
<L
O
1
<
2
<
O

& % 2% 24
8 % 74 24

10 | a% | o6 | 2
4| 2% | 2 9. Q/,

14 Fh | ZA § 7%

17
]

RISING STEM EXTENSION

16 % 7 32

18 ) 4% | av | 34
20 | 4% § 3% | 38 VARIABLE
AS
21 4% 3% 40 REQUIRED
24 | 4% | 3an | 44
RSE EXTENSION 30 s 4 54
36 5 4 62
Complete units are available from the 42 & 5 84
factory when desired. 28 7 5 %0
68" - 24" gates require 1Y4" pipe 54 7 6 100
30" - 36" gates require 14" pipe prs 7 s 02
42" - 48" gates require 2° pipe
72 . . 121
Thaese extensions may also be All dimensions in inches and apply to C-10 Series gates.
adapted to C-20 gates. * Special fabricated design for geared type .

NRS EXTENSION
NON-RISING STEM EXTENSIONS
For C-10, CL-10, CL-11 AND C-20 MODELS
Waterman Non-Rising Stem Extensions are an accessory to Water-
man stock gates. They are used to position the gate handwheel at
convenient and non-changing operating elevations. This eliminates
the problem of gate control hardware which might otherwise rise into
traffic areas or walkways.

The use of Waterman Non-Rising Stem Extensions also eliminates
the expense and inconvenience of ordering gates of special dimen-
sions to meet different operating height conditions. The extensions
are readily installed in the field. The upper and lower brackets are
joined by a section of standard galvanized steel pipe (normalily
customer furnished) by means of threads, set screws, pins or welds.
The length of pipe inserted determines the elevation of the hand-
wheel. Waterman Stem Guide Models, such as Eye Bolt, NRS-K, SK-

-2, K1 a -2 Seri re o) r Normally FieldInstalled
:] , SdKr21 _}|(‘1 tr.1d K-2 es, are recommended to secure the NON-RISING STEM EXTENSION
andwneet location. Extends Handwheel Height

Without Disturbing Frame or Stem

N
wat-ermun "
24C



STRUCTURE DATA

Approxirnate scale /" =

REFERENCE: GUIDE PLAN NO. (.0

TABLE OF QUANTIT/ES

SKETCH PLAN OF DAM AND RESERVO/R ARE A

DRAINAGE|ANNUAL] PEAK EMERG. |WATER[SURFACE|SEDIMENT] TOTAL
AREA YIFLD |RUNOFF{ SPLWY. |DEPTH{ AREA STORAGE | STORAGE l r- T ~ [ TEM il QUANTITY
ACRES |AC.FT.{25 —Y;:‘- C(A:Pfécsm FEET | ACRES | AC.FT. | AC.FT Lacth [l Lertimare]) g T
L1125 1R J O.F. 9. SAEH LITEARN B o Lo F1 57 i@ Fiser w/ 60" 4 shib | —L
(0702|257 11321 75 [ b [23 T — [ &3 ored w02 A A ¥, ]
Concrete Cy 3
- '/\ K — S(;_?/)a/ Seep Gl/or C}/ /Y
I/(f \I,J' | ;’ 'ez'e /’/((/DC, Aia | G ¥
tem b er pe  _Supsert G [
RECEIVED SESW5ecRQr 10INR 770 [ Ton han  Ante = fdsFer co | /
JUL 17 2009 yra— couny [2°ofe@ comp Lin /7| Lk
WATER RIGHTS LOCAT/ION b/ 97erongn’ C~10 sae ca [
PROGRAM v
l /2'
=
é-/@:- o E7 1208 SOy, EY. @O_l'
Princioal sprifway L \\ PEGECY S er
/ é_/w // 3
Se 7‘-@7 EN PR~ = Allowarce Ffor

Srrip so0d and brush From dormrm ’ ./ _/)\ 4 iy
roundarion 7o miriimicm deors Zp ‘ —_ —
CLrofF rrench, (aoorox decls shomrn

on Profile Along € oFf Oorm) '

TYPICAL CROSS SECT/ION OF DAM

S.D. CONSTRUCTION AND MATERIAL SPECIFICATIONS:
SO'Z Clyring £ G/‘Jééf’/)q

Sp-7s Ly AT
SOo- 7 tgn?dﬁ/ CS‘(?E',Q

SP~/283 Concrete
SD—~145 Cr9pRP
SLO~le Triomber ;a}m’oc'w[/ °n

JOB PLAN NO. 1.0

EARTH DAM

settemenrt S5

3

OPERATOR: /9058/’71' &)/7/7 Q7

CONSERVAT 1 ON DISTRICT:_/(L/\/ XV,

—C/Q'?._S'\S‘ \\A ‘Y

Dat

Hozzord

.................................

HCOLN. NESR. 1973



Locate principal spillway pipe
at € of dam sta. +_Q_Q ot

an angle of 2{}% the of

no.
the dam,

Emergency spillway EI. /80/

Principal spillway E|I. /7 2 8\:

7~
< -
Berm, if required 3_:/ - T
slope normal to € of P
dam -

Trash rack and baffle plate
not shown. See job plan

;3_:} slope normal
to € of dam

- /]Ob plan no. 5, 3
~20°

'/@ of dam

" dia. nser see

Antiseep collars son d Jee,o co//;gf-

Top of dam after 3
r‘/j‘—-t /" settlement El. Zﬁggi"

Note: Allowance for settlement 5 %

J:I slope normal

to € of dam

1791 L—=h | J28 £1903E
e 77/ .7‘ = | & 3% gr. ‘1
56& Job /’)/Q,n 4>74 / | ' w
70&» e A Q‘ﬂ -~ lA éjﬁ— Ofé;o dia. pipe
Mafemaaﬂ O~ OJG’?‘I& fe 27 g 55

' CROSS SECTION OF DAM ALONG € OF PRINCIPAL SPILLWAY

SPECIFICATION NOTES

{Not to scale)

TABLE OF QUANTITIES

I. ELBOW, IF REQUIRED, MAY BE FABRICATED

ITEM UNIT

QUANTITY

BY CONTINUOUS WELDING SEPERATE PIPE

SECTIONS OR BY FABRICATING A
CONTINUOUS WELDED JOINT ON THE

UPSTREAM END OF LAST SECTION OF

PIPE.

2. PIPE WALL THICKNESS SHALL BE
GAGE OR INCHES.

A7l CTHF 7Fs be

I
,5[/34‘f&{’
vinv/ C/&7

o 7/ ;42 j 7 gﬂ / ! )2
] 7
/ ﬂd’
. rluefed,

REFERENCE: GUIDE PLAN NO. 2.0

APPLICABLE STANDARD S.C.S. SPECIFICATIONS

Aev. 8/80
JOB PLAN NO. 2.0

refabricated elbow

El '

O/AET DETAIL WTHOUT
PIPE SUPPOR

Prefdbri afed Pipe support, see job
elbo planno. /O

- 51/291""
/ogr ’L/EI 2 Z
eﬁ__
- LL
A
g

OUTLET DETAIL WITH
PIPE SUPPORT

Sec. ' , R.

_____ _County
LOCATION

CORRUGATED METAL PIPE
DROP INLET PRINCIPAL SPILLWAY

OPERATOR oéeff' Ca?r_moh

CONSERVATION DISTRICT

U. S. DEPARTMENT OF AGRICULTURE
SOIL CONSERVATION SERVICE

Date

Orawing No.




STEEL SCHEOULE

CMpppe 15 RISER | BAR | MARK | TYPE | NO. | LENGTH | TOTAL | TOTAL] C L
o DIA. | SIZE REQ'D. LENGTH | WT.LB. [IN.|FT.-(N.
N - IN. FT.-IN. |FT.-IN.
O ppe Fee H1 y I Iswr. | /8 | &§~5 /53 [/03 619
4 { y |
- | g A
Sl B - §l | TABLE OF QUANTITIES
| l ITEM UNIT | QUANTITY
We/lo , CONCRETE cu.yp. | 3
REINFORC ING STEEL LB. /55
% 1 COrcrerfe Lose
;o | &
z cro. bors,/2 /2 /2
c-¢ eoclr woy /- ﬁ
‘ PLAN VIEW NOTE: /4'// ,OAM_ 7ZQ ée z///zy/ /é?o/ cﬂnc/
$0. /3] _or coulhed seqdm 2 ofovdlE
rah \)6‘7&(30/4
87/ “ 0.
/f/iﬁ&
0.3 1
wWaterman B3 C. M. pjpe riser Fhrck
C+0 3#L /0 7Q
~ O h 5'707LP3'.
. g‘eﬁn 9.5 P+
11 O'
N 7 ,
/792&& C.Hope ree O_'}_“}_&’ rrrek

wel/d /D(?Q

~ 7 ——
N < 3 > 4 R
A I CM. PIPE [RISER WITH
N LC&/?G/Z/& éose
L Ly 5 oo bors, 12 * OPERATOR:FQAG/?L CcZ/?ﬁ QS
¥ /2 7 /2 c-¢c caclh way CONSERVATION DISTRICT:
L =
U. S. DEPARTMENT OF AGRICULTURE
SECT/ONAL ELEVAT/ION A-A - SOIL CONSERVATION SERVICE
, T80 ] e o e
REFERENCE: GUIDE PLAN NO. 5.3 ' . JOB PLAN NO. 5.3 CheckeS e S




NE100~10-004 Revised 11/03 Replaces 5001-32

Nebrasko Standard Drowing

1 } l |
R _ » { i i |
DRAWDOWN TRASH RACK ROD LENGTHS T [ o e | pipe dser TABLE OF QUANTITIES FOR CONCRETE RISER BASE g0
PIPE DIA. { * ROD LENGTH | * *CIRCULAR ROD & anc-wiat . DIA_ OF RISERININCHES N ] ¥ T2 BT L
INCHES INCHES | LENGTHINCHES . T Pips tee CONCRETE, CUNDS. 5.75 1093 | 1.12 |35 | .56 {161 [2.06 |35 Coo
2 30 > ' NO. 4 REINFORCING BAR, UNFT. 40| 551760 |66 | 81 L o1 | 112 i20 Lot
[ 37 aT A T &k A LENGTH OF EACH BAR. FTAN. 40 146 150 156 160 166 170175 oo
4 a 3 | TOTAL NUMBER OF BARS )10 [ iz ulal sls oo
L 24 2 L TOTAL WEIGHT - NO. 4 BARS, S, 267 1300 {301 [4a7 {561 608 {748 {02 b
x -
., 2 FODS REQUIRED. N - TABLE FOR DIMENSION G Pl
APPROXIMATE 2" LAP. P - DI OF AISER TN INCHES K B 2 NGRS R
RODS TO BE ZINC COATED OR PAINTED e ll by € SPACING IN INCHES I N N N I B R G Py
ACCORDING TO SPECIFICATIONS. (:'i‘tge T g | 8 NO. 4 REINFORCING BAR = 1/2 IN. DIA. = 0.668 LS /LIN.FT. A
1/2*DIA. ROD = 0.668 LB.FT. o) i c 3
1 SN 1 3 3 B
% g ‘ o™ s o 4 \ F?el.’j insz?laﬂ’ % B £ g
= . . of concrete a 8 5 § <
' ]TsBe 1adke relnlorcing bars REQUIREMENT TABLE
No. 4 reinforc
b 1’2-7;?59// 12 ! ! 12 !L:x"_l INBOX INDICATES THE REGUIREMENTS THAT APPLY TOSTRUCTURE 12227 INDICATES - NOT APPLICABLE
Ch
] sach way / CONCRETE: CLASS (33000 [ Jao0oM L[] 4000 CUYD.
/ N ~ /\ REINFORCING STEEL: LB,
/ ' PLAN RISER:
< = 3= T (=) W 715/‘47) &0 C —/O 90 CORRUGATED METAL PIPE, ZINC COATED STEEL, "DlA., GA.., FT.
3 o % J7l o NOMINAL LENGTHWITHA ___ *DIA, GA_PIPETEE. ~FT. NOMINAL LENGTH
. A} 5’,07" guise — 7. 3T ’ to0 of Fiser. 2l :Z Zg WELDED TO IT 5* FROM THE TOWER END, AND A “DIA. " GA, PIPE TEE 20"
\ P NOMINAL LENGTH WELDED TOHT __ ¢ FROM THE LOWER END AND PIPE FLANGE.
T / DRAWDOWN:
. /%3713 n e i Plpe riser CORRUGATED METAL PIPE, ZING COATED STEEL. * DIA.. WITH COUPLING(S), AND
2 . rou o TRASH RACK , PER DETAILS :
DRAWDOWN PIPE TRASH RACK cM 1 TOTAL LIN.FT. (EXCLUDING TEE) =
* PIPE CLASSIFICATION RISER | PIPE TEE | CROADORH o
3 TYPE | FULL CIRCULAR CROSS-SECTION FABRICATED WITH:
Yy 7 ) 1 ANNULAR CORRUGATIONS
e - — (3 CLOSE RIVETED OR [} STANDARD RWETED ___ ___ | C3 31 ez L
G, Five dravdosn Pors 1o LI HEUCALCORRUGATIONS . _ ] U [ T s
i CORRUGATION REQUIREMENTS —_
Drawcism 4 - Orawdosn NOMINAL SIZE (INCH) o
/79 Z 2 s S, £ 1 1/2x /4 {AVAILABLE ONLY IN HELICALLY CORRUGATED PIPE, | 3 | £ | 5
_ o I Y e I W
rash tack, “oupliings, -
p;Sdg;mu as leqz}i]?ebd T 3 - 4 I
A S 3 Ly
Top of concrele base. B, LZZL /\ ~ e~ i .
WEL!D SYMBOLS R . , S o e ; T COATINGS AND FABRICATION
Size of fillet weld = . o T Y ]
e el e o [T SEE COUPLING BAND AND METAL PIPE REQUIREMENTS SHEET
\ Fillet weld PRI, ‘/ < i F!eld instatiation
= ol congrefe and
A P Symbol above fine Indicates "t in 7 ' 12 reinforsing pars
wald Is on opposite side of _ ! ! ;
\ joint to which arrow polnts., yo. 4 rgnw
. e indicate ais, 1 ) >
Wedd alf arcurd ﬁé’g&i}ﬁ’gﬁﬁég’ﬁﬁg’ps e
Heils L idle WHECT &row S.
i ot we ﬁ s it SECTIONAL ELEVATION A-A
use slandard shop practice.
NOTE: RISER DETAIL m %
ALL WELDS AND HEAT AFFECTED AREAS TG BE TREATED Z
IN ACCORDANCE WITH SPECIFICATIONS, HOTE: 2
MATE "COA NIZED SHALL BE PAINTE ’ k )2
HELEROING To BT Sy Y R BE PAbreD THE FOLLOWING DESIGNATIONS FOR PIPE CLASSIFIGATIONS. CORRUGATIONS S
AND COATINGS WHEN REFERRED TO ON THE DRAWINGS ARE IN ACCORDANCE g
WITH CURRENT ASTMS: ;
A760 STANDARD SPECIFICATION FOR CORRUGATED STEEL 8
PIPE FLANGE NOTE: PIPE. METALLIC-COATED. g
USE 1/2* FLANGE ON_____* Di%. DRAWDOWN. FLANGE DIt.. ROLT SIZE AND N SPECIICAT TR AND AL VAMZED g
PATTERN SHALL BE ACCORDING TO AWWA C-207. CLASS B. PROVIDE A 1/4* THICK x50 STANDARS SPECIFICATION FOR CORRUGATER STEEL &
PLATE, SAME DIA. AS FLANGE WITH HOLES DRILLED TO MATCH HOLES IN FLANGE. : 7 20 STEE s
PROVIDE NEOPRENE GASKET TO FIT BETWEEN PLATE AND FLANGE. FASTEN PLATE PIPE. POLYMER PRECOATED FOR SEWERS AND ORAINS. o 2
TO FLANGE WITH 8 - 1/2* DIA. x 2* GALVANIZED BOLTS AND WASHERS. é%agﬁsuréy%%agéﬁggﬁéggs 582;8%‘5%5% AN LNED 3
A e !
FABRICATION AND INSTALLATION NOTES: OR CONCRETE) "o b Kl ey s 5 Dre
FOR FABRICATION OF RISERS ON HELICAL PIPE A ABB5 STANDARD SPECIFICATION OF STEEL SHEET, ZINC AND AR T T NE100_10-004.dwg
FILLER STRIP MAY BE USED TO INSURE A WATERTIGHT gg@hé';; ﬁl&if& g?fﬁgﬁ;%g%;g& F;?PRF CORRUGATED STEEL Design Closs:
SEAL BETWEEN THE RISER AND TEE. - ’ ' - CONCRETE BASE METAL PIPE RISER
AND FLANGE DRAWDOWN FACILITY

| R




Rod or srlo
rype 1vg

e

[- Annular corrvgared meral oo

wWorertight mefal connecting bona

Koo or s//o
rype lvg

Helieal! corrugoléd rmefa/ pioe

Worertigh? meial connecling barnd

DIMENS/IONS AND QUANTIT/ES

PIPE DIA. | MINIMUM "L" | APPROX. | NUMBER OF MINIMUM NEOPRENE ASPHALT
INCHES INCHES OVERLAP ] RODS & LUGS | ROD DIA. | GASKET WIDTH | MASTIC
INCHES IN. INCHES GAL.
6-18 12 2 2 . 1/2 12 i/2
21-30 2y 3 4 1/2 12 I 1/2
36-48 24 6 ) i/2 12 2
Lo 24 % o 72 Tz 3
NOTES:

I. WATERTIGHTNESS WILL BE OBTAINED BY USE OF (1) 3/8" THICK NEOPRENE GASKET
(WIDTH AS SHOWN) OR (2) ASPHALT MASTIC SEALING MATERIAL TO COVER FULL

WIDTH OF BAND.-
2. CROSS OUT BAND AND QUANTITIES NOT APPLICABLE.

WATERTIGHT CONNECTING BAND
FOR ANNULAR AND HELICAL
CORRUGATED METAL PIPE

OPERATOR: ﬁ%ée/‘f C&ﬂ/} /)

CONSERVATION DISTRICT:

U. S. DEPARTMENT OF AGRICULTURE
SOIL, CONSERVATION SERVICE

Date
Approved by. . e e




k/FiHer sond
[ Pipe outlet
I. ::':.’."-|
(I \ . ,\_Ss"min.
] (4 <<
4" dia. non—perforated pipe
40" "iong
2. OUTLET DETAIL
=
FILTER - TH-
R \__GRADATION & spee 3077
Filter sand —Jv VE PERCE .
Pipe outlet S PASSHIG /N/ - 7/
2 { , ; R 'Y 378 120
B N | l 4 N _#5-100
=0 '] N : | N 8 |X 80400
e B g0-85
R 30/ 25-60
_~ Filter sand ‘(m 50 10-80 ,
5] T4 dia, pipe : 100 2—|O\‘\ ‘ . ’
%D \\
1 Hb
SIDE VIEW Sec. ,T ,R.
County
y _ LOCATION
=®E C 4" dio. perforated
_ pipe&f_ long SAND ANTISEEP COLLAR
UPSTREAM VIEW operaTor Aobes? Carnaon
NOTE: CONSERVATION DISTRICT
|, THE 4" DIA. PIPE SHALL BE ASTM DI785, SCHEDULE 40, PVC. - . =
2. PROVIDE AN ANIMAL GUARD ON DRAIN OUTLET PIPE. DRILL R ‘
2, 1/2" DIA. HOLES,ON & 6" FROM END OF PIPE AND PLACE A ) P
3/8" DIA.,5 1/2" LONG GALVANIZED STEEL BOLT THRU THEM P T e
AND SECURE WITH A NUT (PLACE BOLT HORIZONTAL). e M
ORI 1o -~ 1 SN—
JOB PLAN NO. 3.8 [evmssoooo e |




EN-29073 4o

éi
2 %% * pressure
) rreored fumber . . R
o T %16 long mockire
: Lolts with woshers
— &N prpe
o |
296’ %2 pressure "
réored fumrber ,
sorked fo 2 a2 w2l ___ X i
. f e ] 2 x12” pressur.
; © Spiked 1o cross Freoion /'iméig ¢
| o ! préeces S .
: T T ey s ' F otz X1 " Jorng maockrie
P S 2“x/2 ',O/es.s'z/rf/ St Dolls wirh waskhers
g : : ‘ XE pressure
L Freored lubear Freated Lymber
A Fressure freated pose
SN . L NOTES:
': 1T T 1T 7T ’__'“—r I.~ HAND OR MACHINE TAMP BACKFILL THOROUGHLY
AROUND FOOT INGS 'AND COLUMNS.
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Robert Cannon
PO Box 2086
Rock Springs WY 82902

Dear Mr. Cannon:

Enclosed is Water Permit No. 2639-2 authorizing construction of your water diversion system and
beneficial use of the water, not exceeding the limits as specified in the Water Permit.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use.
An investigation can then be scheduled so the water license may be issued, thus completing the
acquisition of a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

Sincerely,

ﬁmfwﬂ Cloke

Garland Erbele, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures
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File No. 2639-2

Water Rights Division -DENR
Conversation or File Documentation

NAME OF PERSON OR FILE: Robert Cannon

ADDRESS: PO Box 2086 Rock Springs, WY 82902 COUNTY: Lyman

DATE: September 27, 2012 TELEPHONE: 307 350-4756

RE: Phone call from Paul Barber (341-1485) regarding low water levels in Ramser Dam
located below the Cannon Dam.

Paul Barber from Dakota Dogoba, LLC called me on September 24, 2012 regarding low water
levels in their dam located below the Cannon Dam. He was concerned that the Cannon Dam
was receiving runoff and not releasing it downstream to them. Iexplained to him that because
of the drought conditions I did not think anybody was getting any runoff, but would make an
investigation and call him back.

I made an investigation on September 26, 2012 and contacted Mr. Cannon’s representative,
Chuck Jasmoch (280-6425). He indicated that both dams received runoff once or twice this
spring and both dams spilled through the primary spillways at that time; however, there has not
been any runoff this summer. The water level in both dams appeared to be about 2 feet below
the primary spillway inlets. The Ramser Dam was repaired years ago as a Ducks Unlimited
project and has a shallow reservoir. The Cannon Dam was repaired several years ago and an
excavation was made in the reservoir area to deepen the pool area. There appears to me more
water in the Cannon Dam for that reason. I discussed the low flow by-pass requirement with
Mr. Jasmoch and it seemed like he and Mr. Cannon understood the requirement.

I called Mr. Barber back today, and explained to him I did not think they were being deprived of
receiving runoff, mainly because there has not been any. I also gave him Mr. Jasmoch’s phone
number and told him to talk over his concerns with him.

The following pictures show the reservoir area and primary spillway inlet of both dams.

r
Timothy G. Schaal, P.E.

Natural Resources Engineer IV
Water Rights Program










Form 12

Permit No. 2639-2
White River - Water District

Report Of Examination Of Works And/Or Application of Water To Beneficial Use
TO: Chief Engineer, Water Rights Program, DENR, Foss Bldg., Pierre, SD 57501
I have this day, September 26, 2012, made a thorough examination of the water use system for Robert Cannon
of P.O. Box 2086, Rock Springs, WY 82902 holder of Permit No. 2639-2, bearing the priority of October 29

2008 authorizing the storage of 83 acre-feet of the waters of Mill Iron Creek for fish & wildlife propagation and
recreation purposes, in Lyman County.

I have to report on the conditions of the same as follows:
A. Works used to divert the water:
A 12.5 ft. high earth dam with a normal storage capacity of 83 ac-ft.
B. Works used to transport water to place of use:
N/A
C. Works used to apply water to beneficial use:
A 12.5 ft. high earth dam with a normal storage capacity of 83 ac-ft.
The system is in the following condition geed. The point of diversion is located 600 ft. north & 1650 ft. west of

the SE cormer of Sec. 26-T104N-R77W (SW Y% SE %) (Lat. 43.77674, Long. -100.00255). The works are

capable of storing 83 acre-feet of water which is to be used for fish & wildlife propagation and recreation use.
Water has been put to beneficial use to the maximum extent as follows:

A 12.5 ft. high earth dam with a normal storage capacity of 83 ac-ft.

and the license should be issued for 83 acre-feet of storage.
Applicable permit qualifications have been complied with: Yes X

Exceptions to compliance are: mone Date Report Completed: February 13, 2013

Lty & Lt

Timothy G. Schaal, P.E.
Engineer IV
SD DENR, Water Rights Program




REPORT ON INSPECTION OF PERMIT NO. 2639-2

DATE OF INSPECTION: September 26, 2012

NAME & ADDRESS OF PERMIT HOLDER: Robert Cannon, P.O. Box 2086, Rock Springs, WY 82902

DIVERSION POINT LEGAL LOCATION: 600 ft. north & 1650 ft. west of the SE corner of
Sec. 26-T104N-R77W (SW % SE 14) (Lat. 43.77674 & Long. -100.00255).

DAM INFORMATION:

1) Height to crest 12.5 feet

2) Height to primary spillway 6 feet

3) Height to secondary spillway 9 feet

4) Crest width 12 feet

5) Crest length 1117 feet

6) Spillway length XXX feet

7) Spillway width 200 feet

8) Approx. storage (Normal) 83 acre-feet
9) Approx. storage (Maximum) 485 acre-feet
10) Date constructed: 2009

PERMIT QUALIFICATIONS AND REGULATIONS:

1) Soil and water permit lands agree with lands being irrigated and lands listed on permit N/A
2) Special qualifications to permit being abided by yes

3) All structures, wells and lands on map yes

4) Irrigation Questionnaires checked to determine if permit owner started irrigation by the end of

construction period N/A
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Robert Cannon
PO Box 2086
Rock Springs WY 82902

Dear Mr, Cannon:
Enclosed is Water License No. 2639-2. This is the final water right document completing your
process of obtaining a Water Right. Included with your license is a map prepared by the staff

engineer who conducted the field investigation.

As long as you use the water beneficially, as stated in the Water.License, State Water Laws
provide that you have a continuing right to use the water.

Sincerely,

¢ Goodman, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures



STATE OF SOUTH DAKOTA

WATER LICENSE NO. 2639-2

(1) Robert Cagnon, PO Box 2086, Rock Springs WY 82902 made Application No. 2639-2, October 29,
2008 for a water permit to impound 83 acre feet of water from Mill Iron Creek by reconstructing a dam
located in Lyman County, South Dakota for fish & wildlife propagation, recreational use and livestock
watering purposes. Permit No. 2639-2, with a priority date of October 29, 2008 was approved July 8, 2009
and issued to the applicant for diversion of water with construction of the described water supply system to
be completed on or before July 8, 2014 and for the application to beneficial use of said water on or before

July 8, 2018.

(2) It is certified that the permit holder has complied with the provisions of South Dakota State Law relating
to completion of the storage dam and is entitled to impound 83 acre feet of water for beneficial use.

The location of the storage dam (spillway) is 600 feet north and 1,650 feet west of the SE corner of Section
26, T104N, R77W (SW % SE '4).

(3) The permit holder has complied with the provisions of South Dakota State Law relating to the
application of water to beneficial use.

(4) Pursuant to South Dakota Water Law 46-5-30.1 Robert Cannon, PO Box 2086, Rock Springs WY
82902 the holder and/or owner of Water Right No. 2639-2 is issued a license to appropriate water, the right
to impound 83 acre feet of water from Mill Iron Creek with a priotity date of October 29, 2008 from the
location specified in (2) of this license for fish & wildlife propagation, recreational use and livestock

watering purposes.

This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Right No.
2639-2 and subject to the following qualifications:

» Water Right No. 2639-2 authorizes a dam with a storage capacity of 83 acre feet of water and sufficient
water annually to maintain the water level to the outlet elevation.

* Low flows as needed for downstream domestic use, including livestock water and prior water rights .
must be bypassed.

Jeanné-Goodman, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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