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WATER PERMIT NO. VR 2372-2

Name of Applicant: Rodales Ranches, Inc.

Address: 1721 11th Stree id City, SD 57701 Phone:
Amount of Water Claimed: 1.66 cfs Total Acres: 116

Source of Water Supply: Battle Creek

Water to be used for: irrigation County: Custer

Type of Waste Disposal System: N/A
Location: 5 miles south and 8 miles east of Hermosa

PRIORITY Date Received: Oct. 15,1996 Fee: $15
Corrected Application Received: Period of Annual Use: April 1 - Oct 31
Remarks:

Diversion Point; SW1/4 NW1/4 Section 27, T3S, R9E

Land to be Irrigated: SW1/4, SW1/4 SE1/4 Section 26
and the SE1/4 SE1/4, N1/2 SE1/4 Section 27;
all in T3S, R9E

Depth of Well: N/A
Well Driller: N/A Remarks: XX

Type of Map: ASCS aerial Prepared by: Tim Schaal
Reviewed and the Number Assigned on: Qet. 15, 1996 By: Eric Gronlund

Notice of Hearing - date to intervene:




FORM 2: Application for irrigation in South Dakota

(type o print)
Mail to: (office use only)
Water Rights Program  |No. o3 7.5 " Hydrologic Unit /A /S10/0%
Joe Foss Building .
523 E. Capitol Basln LL;’Z@/’ CI\-Q ‘-'lljl ya¥ )
Pierre, SD 57501-3181 {Newspaper Cus{¢~ (’DUJLH;L Cheonicde +Cus e, S /A
(605) 773-3352

Application For Permit To Appropriate Water For Irrigation

Type of Application: New —X___ Vested Right Amendment/Correction to Permit No.
(check one) (Use predates Mar 2, 1955)

Description of amendment/correction: (i.e. acreage change, change diversion point(s), add diversion point(s), etc.)

/1 qu NMNCH 6’2}/—1}\/& Z/;/:ﬁ” Xl owner

1. Name of Applicant _ Rodales’ Corposatidn [J Tenanviessee  Phone
. (check one)
Mailing Address ___ 1721 11th Street Rapid City State 3D 57701
(Street, RR, or Box) (Zip Code)
2. Amount of water claimed _1_g6 *CFS or **GPM ***AF  Total Acreage 1 16

(*Cubic Feet per Second)  (**Gallons per Minute) (***Acre Feet - storage capacity of dam/dugout if applicable)

3. Source of water supply _ Battle Creek

4. Location of point of diversion (exampie - 3 wells in SW1/4 NE1/4 section 12-T104N-R53W , 2475 feet south &
530 feet east of the NW corner of Sec. 27-T3S-R9E (SWi NWZ)

County __ Custer

3. County or counties where water will be used Custer

6. Annual period during which water is to be used April 1 through October 31

7. List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)

Land Description “:Land Descripti
NW% SWi Sec.26-T3S-R9E 29 SWi SEL Sec. 26-T3S-R9E 19
SWi SWi " n 31 SEL SEL Sec. 27-T3S-R9E 11
SE4 SW4 t " 17 NWi SE# i o 0.5
NEL SWi u " ' 7 NEL SEZ " " 1.5

8. Give a description of the project. (Attach sheet if more space is needed)
This Vested Right Claim is based on Water Right Filing No. 0359-2 to provide
irrigation to portions of the SWi, SEL of Section 26 and the SEZ of Section 27 -

T3S-R9E from Battle Creek ;
Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water is proposed. Attach map and any other

technical information. (see instructions)
STATE OF SOUTH DAKOTA)

County of R!MWNG‘TON )

I, Robeff J, EOQGMQ‘WA., the applicant, have read this application, examined the attached map, and certify that the
matters stated are true. Iintend and am able to complete the necessary construction.

Signed W M
¥ yf{ R V , / -

e this 9" day.o % /;
Jov T

. ES
NOTARY PUBLIC.AR Iz
MARICOPA COUN'I‘yA
Commission Expirgg 80999 & -
X000y “mmm; -

SS

895




SOUTH DAKOTA

VESTED WATER RIGHT NO. 2373-2 FOR IRRIGATION

Date of Receipt of Claim Qctober 15, 1996.

Date of Validation December 3, 1997.

The Water Management Board validated Vested Water Right Claim No. 2373-2 for irrigation purposes for Rodales

Ranches, Inc., 1721 11th Street, Rapid City SD 57701, ¢/o Robert J Borgmeyer, 6770 N Longfellow Dr., Tucson

AZ 85718-2420 with the following limitations, conditions and qualifications:

1.

By:

Vested Water Right No. 2373-2 authorizes 1.66 cubic feet of water per second from Battle Creek at a point
located in the SW _1/4 NW 1/4 Section 27-T3S-ROE to irrigate 116 acres. The irrigated acres are located in the
SW 1/4, SW 1/4 SE 1/4 Section 26 and the SE 1/4 SE 1/4, N 1/2 SE 1/4 Section 27; all in T3S-R9E.
The applicable portions of Water Right Filing No. 0359-2 are incorporated into No. 2373-2 and the
abandoned portion of Water Right Filing No. 0359-2 is canceled.
The appropriation may not exceed the amount of water needed for beneficial use for irrigation. The
appropriation may not exceed 3 acre feet per irrigated acre per year. The water is to be used during the
following annual period: April 1 - October 31.
The priority date of the Vested Water Right is March 2, 1895.
The water use system has been constructed and water has been applied to beneficial use.
Water Rights obtained in compliance with the laws of the State of South Dakota must not be unlawfully
impaired by this appropriation.
WATER MANAGEMENT BOARD
A7) FEB 27 1998
John tch Chief Engineer date
Water nghts Program

Department of Environment and Natural Resources




STATE OF SOUTH DAKOTA

VESTED RIGHT WATER LICENSE NO. 2373-2 FOR IRRIGATION

(1) Rodales Ranches, Inc., c/o Robert J Borgmeyer, 1721 11th Street, Rapid City SD 57701 made
Application No. 2373-2, October 15, 1996 for validation of a vested right claim to appropriate 1.66
cubic feet of water per second from Battle Creek, Custer County, South Dakota, for irrigation
purposes. Vested Water Right No. 2373-2 was validated October 1, 1997 with a priority date of
March 2, 1895. Construction of the described water supply system and application of water to
beneficial use has been completed and complies with applicable provisions of South Dakota State
Law.

The applicable portions of Water Right Filing No. 0359-2 are incorporated into No. 2373-2 and the
abandoned portion of Water Right Filing No. 0359-2 is canceled.

(2) The vested right owner is entitled to divert 1.66 cubic feet of water per second for beneficial
use. The location of the diversion point is: 2,475 feet south and 530 feet east of the northwest

corner (SW 1/4 NW 1/4) Section 27-T3S-R9E.

The location of the irrigated acreage is:

all in T3S-RI9E
Section26 NW 1/4SW 1/4 29 acres Section27 SE 1/4SE 1/4 11 acres
SW 1/4 SW 1/4 31 acres NW 1/4SE 1/4 0.5 acres
SE 1/4 SW 1/4 17 acres NE 1/4 SE 1/4 1.5 acres
NE 1/4 SW 1/4 7 acres

SW 1/4SE 1/4 19 acres

Total 116 acres

(3) Pursuant to Section 46-5-30.1 Rodales Ranch, Inc., c/o Robert J Borgmeyer, 1721 11th Street,
Rapid City SD 57701 the holder and/or owner of Vested Water Right No. 2373-2 is issued a

license to appropriate 1.66 cubic feet of water per second from Battle Creek with a priority date of
March 2, 1895 from the location specified in (2) of this license. The water is to be used for the
purpose of irrigation. This license is subject to any limitations, conditions or qualifications listed in
Vested Water Right No. 2373-2 and subject to South Dakota State Law.

FEB 27 1398

JOHN JATCH, Chief Engineer date
Water Rights Program ‘
Department of Environment and Natural Resources




Form 2B Affidavit of Water Use
(Type or Print in Ink)
No. O 35 ‘7'2

Note:  This Form is supplemental to Form 2 and is to be used when an affidavit pertaining to construction and water use already
constructed is needed, primarily with vested right claims.

Affidavit Of Construction Of Water Use System
And Application Of Water To Beneficial Use

pRavenes,Twve Y
Name of Applicant (Same as Form 2) Rodales Corperatten—
Mailing Address __ 1721 11th Street Rapid City SD 57701
(Street, RR or Box) (City) (State) (Zip Code)

A. Notice of Appropriation __March 2, 1895 . Date of Posting

Date of Recording March 8, 1895 Recording Date

Date of start of construction of water supply system __ March 2, 1895

Date that water was first applied to beneficial use March 2, 1895

Name of owner of original water supply system John E. Reddick

Amount of water originally applied to beneficial use _ 20 cfs (1000 miners inches)

mm o 0w

Present use of water - amount of water now being used 1.66 cfs

Date that this water was first used March 2, 1895

G. Chronological History of Water Use
This Vested Right Claim is based on Water Right Filing No. 0359-2. To the best of

my knowledge, this Filing has been continuosly used to provide irrigation from

Battle Creek, depending upon water availablity.

Attach to this Form 2B any copies of notices, postings, filings, publications, affidavits, or other records tha
attach any written statement by you, or by others, that you deem pertinent.

State of South Dakota )
ss
County of PenpriveTor )

I, Ko 17 &/“" J 80@6/”048 n the applicant, certify that I have read the foregoing and that
(print or type)

s“h‘\\\\'\\ 3 \\'\‘\\1\\\ DAY
e, X

the matters tig®

e OFFICIAL SEAL z .
i Signed
: JOYT.ESTES B 8
5 NOTARY 8U %ﬂ sgdorn to before me
7 ARICOEA o 3

My Commission Expires 9:00:89 2
4 REELESLLCLIATL R R L <

ettty

the matters therein stated are I, the undersigned do hereby certify that I know about vater use system described above, that I have

read the foregoing, and that true.
, 19

(Print Name)
, 19

(Print Name)



RATIFICATION

The undersigned, Lesley Warren, of 8734 Sheridan Lake Road,
Rapid City, South Dakota 57702, is the Registered Agent of Rodales
Ranches, Inc., a South Dakota corporation, and hereby ratifies the
attached Application and Affidavit prepared by Rodales Ranches,
Inc. for Vested Right Claim based on Water Right Filing No. 0359-2
for submission to the South Dakota Department of Environment and
Natural Resources, Water Rights Program.

Dated this 11th day of October, 1996.

,/\QE/QLB/Q 3 e

Lesley Ziii%§i>

on this the 11th day of October, 1996, before me, the
undersigned officer, personally appeared Lesley Warren, known to me
or satisfactorily proven to be the person whose name is subscribed
to the within instrument and acknowledged that she executed the
same for the purposes therein contained.

STATE OF SOUTH DAKOTA)
) ss.
COUNTY OF PENNINGTON )

In witness whereof I hereunto set my hand and official seal.

T ANerL paKEn 3 %4%%% St

(SEAL) Nommmmucig Ndtary Fublic, South Dakota

STATE OF
SOUTH DAKOTA

( SEAL) 4 L
My Cormmissicn Expires Aug. 2,
My Commission Expires: }%&lA;ZZQQ{;

pORE

Miscdocs\Borgmeyer\ConcurrenLesleyWarren



0359-2

WATER RIGHT FILING No.

Rodales Corporation
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ECEIPT

Division of Water Rights

415150

" South Dakota Dep%artment of Environment and Natural Resources

‘' Pierre,

RECEIVED OF

October 15 19_96

Rodales Ranches, Inc., 1721 11th Street, Rapid City, SD 57701

the following amount in fees for services rendered as provided for by law:

e

% [/ . - ”

Fee for Application for Permit No. X 37T eZ o Appropriate Water, to construct
and to put water to beneficial use

to Appropriate Water, for Future

. Fee for Application for Permit No.
" Use :

Fee to retain Future Use Permit No. after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing Water

License NO. "

Fee for Filinglifenster Form .

Fee for Filing Extension Request

Fee for

15108

(Any Other Work Provided by Law) Total

15100

Byw
Chief Engineer ) )




REPORT ON
VESTED WATER RIGHT APPLICATION No. 2373-2
Rodales Ranches, Inc.
October 18, 1996

Vested Water Right Application No. 2373-2 has been filed by Rodales Ranches, Inc. to claim 1.66 cubic feet per second of
water from Battle Creek at a point located in the SW 1/4 NW 1/4 of Section 27-T3S-R9E for irrigation of 116 acres
located in the SW 1/4, SW 1/4 SE 1/4 of Section 26-T3S-R9E and the SE 1/4 SE 1/4, N 1/2 SE 1/4 of Section 27-T3S-
RIE. This Vested Right Claim is based on Water Right Filing No. 0359-2 and has a claimed priority date of March 2,
1895.

Discussion:

On March 2, 1895, John E. Reddick located Water Right Filing No. 0359-2 at a point near the SW corner of the NW
quarter of Section 27-T3S-ROE. It claimed 1000 miners inches (20 cfs) of water for irrigation and domestic purposes. The
water was taken out of Battle Creek in a ditch and flumes and the ditch ran in a southeasterly direction for a distance of
about two miles.

Water Right Filing No. 0359-2 shares the same point of diversion from Battle Creek as Water Right Filing No. 0422-2. On
June 14, 1950, the State Engineer’s Office received an application to change the point of diversion for Water Right Filing
No. 0422-2 from the owners, Francis Brophy and Lee Vandermay. The applicants proposed to change the original point of
diversion for Water Right Filing No. 0422-2, to a point identical with the diversion point for Water Right Filing No. 0359-
2, owned by John Reddick and located in the SW 1/4 NW 1/4 of Section 27-T3S-R9E. On July 10, 1950, a Certificate Of
Approval Of Change Of Point Of Diversion was filed by the State Engineer, Dean W. Loucks.

There is reference to both Water Right Filings No. 0422-2 and 0359-2, and their use, in Water Right No. 319-2, Alden &
Jeanette Baker; canceled Water Permits No. 566-2 & 796-2, Western Cattle Company; and Water Right No. 1170-2, John
& Darlene Stoval. These Water Permits/Rights are from Battle Creek and in the same general area as Vested Water Right
Claim No. 2373-2.

Conclusions:
1. The project was inspected and found to exist as described.
2. The priority date for Vested Right Claim No. 2373-2 should be March 2, 1895.

3. Vested Water Right Claim No. 2373-2 should be validated. The applicable portions of Water Right Filing No.
0359-2 should be incorporated into Vested Right Claim No. 2373-2 and the abandoned portions canceled.

yoIni

Timothy G. Schaal, P.E.
Natural Resources Engineer III

AZ[Z»ved by,
,LZ»':A) Z/

Delvin D. Brosz, P.E.
Natural Resources Engineer IV




RECOMMENDATION OF CHIEF ENGINEER FOR VALIDATION OF VESTED WATER

RIGHT APPLICATION NO. 2373-2, Rodales Ranches, Inc.

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Division, Department of Environment and Natural Resources concerning Validation of Vested Water
Right Application No. 2373-2, Rodales Ranches, Inc., c/o Robert Borgmeyer, 1721 11th Street, Rapid
City, SD 57701.

The Chief Engineer is recommending VALIDATION of Application No. 2373-2 for 1.66 cfs and that
the applicable portions of Water Right Filing No. 0359-2 be incorporated into No. 2373-2 and the
abandoned portion of No. 0359-2 be cancelled because 1) water has been appropriated as described for
irrgation use with a priority date of March 2, 1895, 2) the use has been developed without unlawful
impairment of existing rights, 3) the use is a beneficial use and 4) it is in the public interest.

See report on application for additional information.

A

JOHN HATCH, Chief Engineer
October 22, 1996




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

o]
GREATFACES. GREATPLACES,

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

October 23, 1996

Rodales Ranches, Inc.
%Robert J. Borgmeyer
1721 11th Street
Rapid City, SD 57701

Dear Mr. Borgmeyer:

Vested Water Right Application No. 2373-2 for wrigation use has been examined and found to comply with the
South Dakota Water Laws and applicable rules. A notice of hearing has been sent to the Publisher of the Custer
County Chronicle printed at Custer, SD (Ph # (605) 673-2217). For your information, a copy of the notice, the
recommendation of the Chief Engineer and a report on the application are enclosed. Please review the notice
prior to publication and notify this office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice of Hearing and to arrange for
payment. Early contact with the paper can eliminate delays. The publisher has been instructed to publish your
notice once each week for two consecutive weeks with the last publication to occur twenty days before the board
meeting.  The newspaper has been instructed to send us the Proof of Publication. We must receive Proof of
Publication before action can be taken on the application.

Sincerely,

o " 7 /,"

i i
=y Sl /
LA S . ¢t
S, LATe st

Eric Gronlund

Natural Resources Engineer
605 773-3352

enclosures
¢ Marvin Truhe, Attorney
NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition

pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKQTA 57501-3181

GREAT FACES. GREATPLACES.
October 23, 1996

Custer County Chronicle
Box 331
Custer, SD 57730-0551

ATTENTION: Legal Department

Enclosed is a Notice of Hearing on Vestcd Water Right Application No. 2373-2 to be published twice. Please publish the
first notice on October 31, 1996, with the second publication 7 davs later.

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make the first
publication. Pleasc BILL the APPLICANT for the cost of publication. The APPLICANT is Rodales Ranches, Inc,,
%Robert J. Borgmeyer, 1721 I 1th Strect, Rapid City. SD 37701,

A copy of BOTH publications must be SENT to the WATER RIGHTS PROGRAM. IMMEDIATELY return the FIRST
publication with the FIRST Transmittal form on the bottom of this page. The first copy is needed to check the publication
for crrors so any corrections can be made in the sccond publication.  Publication errors can invalidate the public notice and

cause the applicant costly delavs.

Please be sure the SECOND publication is returned IMMEDIATELY with the enclosed Proof of Publication form. DO
NOT WAIT until the end of the month or the billing cvele. No action may be taken on the permit application until proof of
publication has been reccived.

Sincerely,

P .
/}7’ / /
TSRl Y

Eric Gronlund
Natural Resources Engincer
603 773-3352

enclosures

------ CUT HERE
FIRST TRANSMITTAL NOTICE TO: Eric Gronlund
~ o~ Water Rights Program
No._ . /2-" Joe Foss Building
Pierre SD 57501-3181
Date
We are in receipt of your letter of enclosing Notice of Hearing to Appropriate Water by Application
No which was first published in our issue of . ENCLOSED IS A COPY OF

THIS FIRST PUBLICATION.

Name Newspaper




Instruction to Newspaper - Publish first Notice on October 31, 1996, with the second publication 7 days later.
The applicant is responsible for payment.

NOTICE OF HEARING To Validate
Vested Water Right Application No. 2373-2 to Appropriate Water

Notice is given that Rodales Ranches, Inc., %Robert J. Borgmeyer, 1721 11th Street, Rapid City, SD 57701 has
filed an application to validate a vested water right claim to appropriate 1.66 cubic feet of water per second from
Battle Creek at a point located in the SW 1/4 NW 1/4 Section 27, T3S, R9E to irrigate 116 acres. The irrigate
acres are located in the SW 1/4, SW 1/4 SE 1/4 Section 26 and the SE 1/4 SE 1/4, N 1/2 SE 1/4 Section 27; all
in T3§, ROE. The water use has a claimed priority date of March 2, 1895.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends VALIDATION of Vested Water Right
Application No. 2373-2 because 1) water has been appropriated as described for irrigation with a claimed
priority date of March 2, 1895, 2) the use has been developed without unlawful impairment of existing rights, 3)
it is a beneficial use of water, and 4) it is in the public interest.

Any person interested in opposing or supporting this application must file a written petition with BOTH the
applicant and Chief Engineer. The applicant must also file a petition if opposed to the Chief Engineer's
recommendation. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E Capitol, Pierre
SD 57501 (605 773-3352)" and the applicant's mailing address is given above. A petition filed by either an
interested person or the applicant must be filed by November 22, 1996. The petition may be informal, but must
include a statement describing the petitioner's interest in the application, the petitioner's reasons for opposing or
supporting the application, and the signature and mailing address of the petitioner or the petitioner's legal
counsel, if legal counsel is obtained.

The Water Management Board will consider this application at 10:30 a.m., December 4, 1996, Floyd Matthew
Training Center, 523 East Capitol, Pierre, SD. The Chief Engineer's recommendation is not final or binding upon
the Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3) defer, or 4) deny this
application based on the facts presented at the public hearing. The December 4, 1996, hearing date will be
automatically delayed for at least 20 days upon written request to the Chief Engineer from the applicant or any
interested person opposing the application. The request for an automatic delay must be filed by November 22,
1996.

Any hearing will be an adversary proceeding. Any person filing a petition and/or the applicant have the right to
be represented by a lawyer and may present evidence or cross-examine witnesses according to SDCL 1-26.
These and other due process rights will be forfeited if not exercised. Decisions of the Board may be appealed to
the Circuit Court and State Supreme Court as provided by law. Contact Eric Gronlund by November 22, 1996,
at the above Water Rights Program address to request copies of information pertaining to this application, to
assure access to the hearing by the handicapped or to obtain an interpreter for the hearing impaired.

This application is made pursuant to SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-1-16; 46-2-3.1, 46-2-9, 46-2-
11, 46-2-13, 46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-12, 46-2A-14, 46-2A-15, 46-2A-18; 46-5-1 thru 46-5-11,
46-5-13 thru 46-5-15, 46-5-24, 46-5-25, 46-5-30.2, 46-5-30.4, 46-5-31; 46-5-49; and Board Rules ARSD
74:02:01:01 thru 74:02:01:15; 74:02:01:19 thru 74:02:01:22. Nettie H. Myers, Secretary, Department of
Environment and Natural Resources.



NOTICE OF HEARING
TO VALIDATE VESTED WATER
RIGHT APPLICATION #2373-2
TO APPROPRIATE WATER ‘
Notice is given that Rodales
Ranches, Inc., %Robert J. Borgmeyer, 1721
Hih Street, Rapid City, SD 57701 has filed
/qn application to validate a vested water
right glaing s appropriatg, 1.6 cubic fees. of
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) SS SW1/4 SE1/4 Section 26 and the SE1/4,
he SE1/4, N1/2 SE1/4 Section 27; all in T3S,
RYE. The water use has a claimed priority
date of March 2, 1895.
i El’ursuam to SDCL 46-21[1‘)‘21"[8’;
ief Engineer recommends VALIDA N
I da—”” €3 47’7 o/ €rs0n of Vested Water Right Application No. 2373-
2 because 1) water has been appropriated as
described for igrigati i i

STATE OF SOUTH BDAKOTA

County of ﬂufn‘g,»

Nor

g 2) the use 'fmi
ceri . . een developed without unlawfu
ertify that the attached printed Notice was {,mp-fimu;m of existing rights, 3) it isha
eneficial use of water, and 4) it is in the

7 . public interest.
taken from the WO Uﬂ‘@.k Any person interested in opposing or
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file a petition if opposed to the Chief
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applicant’s mailing address is given above.
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‘application, the petitioner's reasons for
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. th Dakota. The notice was published in the signature and mailing address of the
the newspaper on the folfowing two dates: iﬁ‘ﬁ?&fg&eﬁﬁgg"“ legal counsel, if

The Water Management Board will

/0 -3/ - 4 consider this application at 10:30 a.m.,
December 4; 1996, Floyd Manthew Training

Center, 523 East Capitol, Pierre, SD. The

Chief Engineer's recommendation is not

- 7 final or binding upon the Board. The Board
\\——AZ\O\LZZ\\ is authonized to 1) approve, 2) approve with
qualifications, 3) defer, or 4) deny this

application based on the facts presented at

the public hearing. The December 4, 1996,
hearing date will be sutomatically delayed

o for at least 20 days upon written request to
Cost of Printing. B Q 0, ol 7 the Chief Engineer from the applicant or any
et int d person opposing the application.
The request for an automatic delay must be
filed by November 22, 1996.
T Any hearing will be an adversary

proceeding. Any person filing a petition
and/or the applicant have the right to be
represented by a Jawyer and may present
evidence or cross-examine wilnesses
- according to SDCL 1-26. These and other
due process rights will be forfeited if not
exercised, Decisions of the Board may be
appealed to the Circuit Court and State
Supreme Court as provided by law. Contact
S Eric Gronlund by November 22, 1996, at the
above Water Rights Program address to
request copies of information peraining to
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(Title) This application is made pursuant to
SDCL 46-1-1 thru 46-1-9, 46-1-12 thru 46-
1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-13, 46-
[l-2- q(p 2-17; 46-2A-1 thru 46-2A-10, 46-2A-12, 46-
- 2A-14, 46-2A-15, 46-2A-18; 46-5-1 thru 46-
(Date Signed) 3-11, 46-5-13 thru 46-5-15, 46-5-24, 46-5-
25, 46-5-30.2, 46-5-30.4, 46-5-31; 46-5-49;
and Board Rules ARSD 74:02:01:01 thru
74:02:01:15; 74;02:01:19 thru 74:02:01:22.
Nettie H. Myers, Secretary, Department of
Environment and Natural Resources.
#8007, 1031, 1177

(Signature)




PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NOS. 2368-2 AND 2369-2,
JD RANCH REAL ESTATE, LLC

VESTED WATER RIGHT APPLICATION NO. 2373-2, RODALES RANCHES, INC.

John Hamner

JD Ranch Real Estate, LLC
HC 89, Box 298

Hermosa, SD 57744

Rodales Ranches, Inc.
1721 11th Street
Rapid City, SD 57701

Robert Borgmeyer
9055 N. Moring Glory Road
Paradise Valley, AZ 85253-1736
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Michael M. Hickey

Bangs McCullen Law Firm
P.O. Box 2670
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Marvin D. Truhe
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P.O. Box 8106

Rapid City, SD 57709
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August 16, 1996

AT‘ R “4" HTS
PROGRAM
Plerre SD

Mr. Timothy G. Schaal
Natural Resources Engineer
Water Rights Program

Joe Foss Building

523 E. Capitol

Pierre, SD 57501-3181
(605)773-3352
(605)773~4068~-~FAX

Dear Mr. Schaal:

My name is Clarence Kroth. From 1949 to 1953 I owned the ranch land which
used the John E. Reddick Water Right from Battle Creek. After selling the
ranch to Henry and Myrtle Borgmeyer in 1953, I continued to live on the
ranch until 1976.

First of all, I would like to inform you that the John E. Reddick Vested Water
Right was continuously used from the year 1949 to 1976 to provide irrigation
from Battle Creek. From 1971 to this day, Keith Robertson (since deceased)
and his wife have been on the Borgmeyer place. During this period of 1949 to
1976, I did not allow any of my or Dr. Borgmeyer's legal rights to this

water right to disappear or be interfered with.

There appears to be some confusion about a couple of points which I would like
to clarify.

I have a very clear memory that I did everything which the Pierre Water
Division required in the early 1950's to perfect the Reddick irrigation right
out of Battle Creek. This was very valuable to my place. I understand that
your records in Pierre indicate that the "dry draw" right was perfected, while
the Battle Creek right was not. This does not make any sense.

I believe that this confusion is related to the fact that there was a p01nt of
diversion on the Reddick land, which is also called the Reddick water rlght
This was the right which Francis Brophy gave up. Somewhere in the records

the two water rights numbers may have been exchanged.

Also there was never a year from 1949 to 1976 when I.was not able to divert
some water, either in the Spring or the Fall, to do some irrigating. My, and
now Dr. Borgmeyer;s Reddick water right is the only valid water right on
Battle Creek between John Stovall's flood right and the Hermosa Red Shirt
Table Road. The other rights were given up years ago.



In addition, I clearly remember that Francis Brophy, my neighbor for many
years, approached me in approximately 1951 to change the diversion point for
his right from its then location about 100 yards north of the present

cement bridge across Battle Creek to my irrigation ditch for the Reddick water
right. Francis was not satisfied with his own diversion point and ditch
because the water from Battle Creek would flow only to a few low-lying acres.
In 1951 Francis and I worked on my irrigation ditch and installed the tube
under Battle Creek for Francis' water. A man from Wyoming then dug the present
ditch which now crosses north of Mrs. Robertson's mobile home. Francis and I
made a trip together to Pierre, and met whth an engineer from the Water Division
as well as the Soil Conservation Service which paid for much of the new ditch.

As part of this transaction in 1951, I have a very clear memory that Francis
Brophy and I signed an agreement in Rapid City that clearly spelled-out that,

in exchange for his sharing my diversion point, Francis agreed to change his
priroity date from the late 19th century to 1949. I don't know if you have

this agreement in your file, but I would think that a copy must exist somewhere.
This change was made with the knowledge of both the Water Division and the

Soil Cnnservation Service.

/Z{@M lpa wm

Clarence Kroth

State of Kansas )

)
County ofgadZLuiZngl

Subscribed, sworn to and acknowledged before me by Clarence Kroth, and
subscribed and sworn to before me on this /@xﬁx day of August, 1996

CEALLLU%} Q- C&MJik/éﬁ

Notary PGb1¥c

My commission expires:

/877

s¥%"s ] AUDREY J. CORDELL
i State of Kansag
My Aopt Bp. & /5/9 5

cc to: Bob Borgmeyer
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August 11, 1996

Mr. Timothy G. Schaal
Natural Resources Engineer
Water Rights Program

Joe Foss Building

523 E. Capitol

Pierre, SD 57501-3181
(605) 773-3352

Dear Mr. Schaal:

The purpose of this letter is to inform you that the John E.
Reddick vested Water Right was, to the best of my knowledge,
continuously used from the year 1953 to the present date to
provide irrigation from Battle Creek, depending upon water
availability.

In addition, I have instructed our son, Robert J. Borgmeyer
to discuss the Reddick Right with Mr. Clarence Kroth from
whom we bought the ranch. Specifically, my clear memory is
that both Mr. Kroth and I in the early 1950's complied with
South Dakota procedures to vest, perfect, etc. the Reddick
Right and that there was some confusion/error in Pierre on
the numbers, locations, and names of this right at
approximately the time when the Francis Brophy ditch was
dug. Therefore, I do not understand why we have to go
through this Application/ Publication procedure for the
eddick Right.

“ Henry §.{/Borgmeyer

Witness:




MARVIN D. TRUHE
LAW OFFICES

Q09 ST. JOSEPH STREET
STH FLOOR
P.O. BOX 8106

RAPID CITY, SOUTH DAKOTA 57709

S A\‘(“\, $)%
3{{ 19\ F7 TeLECcoriER
(60S) 342-2801

MARVIN D. TRUHE
LINDEN R, EVANS TELEPHONE {603) 342-2800

August 29, 1996

Mr. Timothy G. Schaal, P.E.
Natural Resources Engineer III
Water Rights Program
Department of Environment

and Natural Resources
523 East Capitol
Pierre, SD 57501-3181

Re: Water Rights on Battle Creek, Custer County, South Dakota
Vested Water Right Application Nos. 2367-2, 2368-2 and 2369-2

Dear Tim:

As a follow-up to our visit yesterday regarding the above-
referenced matter, I wanted to confirm the following:

1. our office will be representing the Borgmeyer family in
connection with their water rights on Battle Creek.

2. We will be requesting an automatic delay of the scheduled
October 2, 1996 hearing pursuant to SDCL § 46-2A-5. As I
indicated, we will prepare a formal petition to that effect prior
to the September 20, 1996 deadline. You said that the hearing will
be rescheduled for the December 4-5, 1996 Water Management Board
meeting in Pierre.

3. As we discussed, I would like copies of your staff reports for
the above-referenced water right applications by JD Ranch Real
Estate and Alden (Gene) Baker, and all your current information and
reports regarding water rights on Battle Creek, including the
rights claimed by the Rittbergers and the Kaneskys downstream from
the Borgmeyers, and the Stovall application for upstream dry draw
rights. As I indicated, I am interested in all claims and water
rights that will be considered at the now rescheduled December
hearing. In response to your phone call today, enclosed is our
office check for $30.40 to pay for the requested copies.



Mr. Timothy G. Schaal, P.E.
Page 2
August 29, 1996

4. I agree that it is in everyone's interest to have all claims
regarding Battle Creek considered at the same hearing, and we will
finalize and submit the Borgmeyer's Application so that it can be
considered also.

Thank you for your help, and I will contact you again after I
review the information you are sending.

Marvin D. Truhe
MDT:nlb
Enclosure

cc: Mr. Robert J. Borgmeyer (via telecopy)




Caear Faces. GrearPuaces.

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH BAKOTA 57501-318!1

September 3, 1996

Marvin Truhe

Truhe Law Office

PO Box 8106

Rapid City, SD 57709

Dear Mr, Truhe:

Enclosed, as requested, are copies of the following;:

1.

o

July 3, 1996, letter to Bob Borgmeyer with a partially completed Vested Water Right Application
for Water Right Filing No. 0359-2, a listing of Battle Creek Water Right/Permit holders and map,
and a copy of the file on Water Right Filing No. 0359-2;

Notice of Hearing, my Report, and the Chief Engineer’s Recommendation for Vested Water Right
Applications No. 2367-2, Alden (Gene) Baker, and No. 2368-2 & 2369-2, JD Ranch;

Notice of Hearing, my Report, and the Chief Engineer’s Recommendation for Water Permit
Application No. 2371-2, John & Darlene Stovall;

Readvertisement of Notice of Intent to Validate Vested Water Right Claims No. 1209-2, Edward
& Betty Kanesky, and No. 1221-2, Rittberger Brothers;

Notice of Cancellation, the Chief Engineer’s Recommendation, and copies of Water Right Filings
No. 05-2, 065-2, 068-2, 0219-2, 0226-2, 0237-2, 0275-2, 0283-2, 0360-2, 0384-2, 0385-2, 0423-
2, and 0424-2 which are old Water Right Filings from Battle Creek scheduled for cancellation due
to abandonment and/or forfeiture; and

A copy of cancelled Water Rights No. 566-2 & 796-2 for the Western Cattle Company and an
application map showing the location of some of the old Water Right Filings.

If you have any questions regarding this matter, please feel free to contact us.

Sincerely,

jl"imoé;h?G./Schaal, PE.
Natural Resources Engineer III

Water Rights Program
(605) 773-3352

enclosures



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SUUTH DAKOTA 57501 3141

“Ureariaces. CReATPLACES.

September S, 1996

Marvin Truhe

Truhe Law Office

PO Box 8106

Rapid City, SD 57709

Dear Mr. Truhe:

Enclosed are copies of letters from Richard Cleland, Gene Baker, Kathy Wierenga, Duane Lammers and
Bryce Nelson, in support of the Vested Right Claims filed by JD Ranch in reference to Water Right Filing
Nos. 0421-2 & 0422-2.

Also enclosed are copies of letters form Clarence Kroth and Henry Borgmeyer in support of Water Right
Filing No. 0359-2, which was originally filed by John E. Reddick, and a May 28, 1996, letter to Mark
Warren. I'm not sure if these were included in the information I sent last week. [n my letter to Mark
Warren, 1 mention that from my investigation of Water Right Filing No. 0359-2 .with Mr. Keith
Robertson, we determined 116 acres located in the SE 1/4 of Section 27 and the S 1/2 of Section 26-T3S-
ROE were currently being irrigated from Battle Creek under Water Right Filing No. 0359-2. I also brought
this up and showed Jan Gallagher (Bob Borgmeyer’s sister) and Mark Warren (Jan’s son-in law) a map of
this property during my investigation on June 5, 1996, and they both seemed to agree that this was the
property currently being irrigated.

If you have any questions this matter, please feel free to contact us.

1

Sincerely,

Timothy G. Schaal, P_E.
Natural Resources Engineer 111
Water Rights Program

(605) 773-3352

enclosures




RN MarviN D. TRUHE
no LAW OFFICES

209 ST. JOSEPH STREET

5T FLOOR

P.O. BOX 8106
 MARVIN D. TRUHE RAPID CITY, SOUTH DAKOTA S7709 rELECORIER
LINDEN R. EVANS TELEPHMONE {(605) 342-2800 (6803) 342-2801

October 11, 1996

Water Rights Program

Department of Environment
and Natural Resources

523 East Capitol

Pierre, SD 57501-3181

ATTN: John Hatch
Chief Engineer

Re: Rodales Ranches, Inc. Application for Water Rights on
Battle Creek, Custer County, South Dakota

Dear John:

Water Right No. 0359-2. Enclosed are the Application (Form 2) and Affidavit
(Form 2B) submitted on behalf of our client Rodales Ranches, Inc. for a Vested
Right Claim based on Water Right Filing No. 0359-2. The forms have been
prepared with Tim Schall's assistance, signed by Robert J. Borgmeyer, one of the
directors of Rodales Ranches, Inc., and ratified by Lesley Warren, the corporation's
registered agent. Also enclosed is a $15 check payable to the DENR for the filing
fee. I understand this Application will be considered at the Water Management
Board's December, 1996, hearing.

Tim prepared the requisite map, kept the original, and sent a copy to Mr. Borgmeyer
earlier. Accordingly, Tim informed me it was unnecessary to include an additional
copy with this Application.

Further support of this Application is found in the enclosed letters, the originals of
which were sent to the DENR a couple of months ago:

1. Letter of August 16, 1996, to Tim Schaal from Clarence Kroth. Mr. Kroth
owned the ranch property from 1949 to 1953, and thereafter remained on the



Water Rights Program
October 11, 1996
Page 2

property until 1976. He refers to the right as the "Reddick Water Right", as John
E. Reddick was the original locator in 1895.

2. Letter of August 11, 1996, to Tim Schall from Henry J. Borgmeyer, one of the
directors of Rodales Ranches, Inc. The Borgmeyer family has owned the ranch from
1953 to the present, first individually, and later through their corporation.

Water Right No. 0518-2. Tim Schall has confirmed this dry draw right is a
recognized right and no application is required. He indicated he will place this on
the Water Management Board's agenda for validation at the Board's December
hearing also.

Thank you, and please give me a call if you have any questions.

Sincerely, /

Marvind D. Truhe
MDT/cdp
Enclosures

cc:  Mr. Timothy G. Schaal (w/o encls.)
Mr. Robert J. Borgmeyer (w/encls.)
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mm Y - | Nothing herein contained shall be construed as a Conveyance or transfe N
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E m/w ~ NI & to or enjoyed by the parties hereto unless specifically stated herein; 0
3 F A The second party and the third party having heretofore installed a 2
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u Quarter of the Soutimest . diarter (NWi SW3) of Section Twenty-four (24) in w
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y
3 The SoutheastWarter (SE{) of Section Twenty-seven {27) and the South Half (s§) of A
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o
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% Second party ard the third party hav ing heretofore, as purt of s2id irrigation system, instdlkd a twenty- {3
%_w foar inch (24") syphon al or near the center of the Southeast Yuarter of the Southeest Warter (SEf Ski) | o
m - of Section Twenty-seven (27) wheresy ‘he waiers cf Buttle . reek so diveried 2s afuresaid, may bte carried 3 a
@k to the north side of saia Battle Cresk for the irrigation of the lands of &1l jarties hereig lyirg on the »
north cide of said Battle Creek zs well as ithe Sonth side thercof; w
o Now, Therefore, the first party, in consideration of the construction of aaid ditches, diversion o
M}Sum and &iphon by the second party and thethird party, does hereby geant to the second yarty and to ive
~\ 'third party, their heirs and assigns, & full and free right of way for the parpose of consiructing and
v !imaintaining said ditches, siphon and tube over amd across the Southeast Wuarter of scid Seciion Twenty~ %,
% llseven, and the South Half of Section Twenty-six in Township Three south of Range Nine East of the Black &
w fwww,d Meridian, together with the right to go upun said premises for the purpose ¢f cleaning odt and ?
o fif repairing said ditches and irrigation system. o v
N Nothing herein contained chall te consirued as an alienation of any water rights by any party NEN S o)
nor of any mriority rights as to such waters excepting tha the [irst party is to have priority 1o the é? =
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This dgreemant zade and ensersd into thix let day of Tun~.
1748, by and bat=een LEO YANDER MAY and
VAISIER MAY, hile =ife, of Wanblee, Douth NDakota, irnt party: ~nM

FRAIGTS RROFHY and LOIS DROTHY, hie wife, of Harmmaa, South Ta!nt>,
anaond party; and ARTHUR BROPHY and ORACE BROFITY, hie »ifn, of Hoye
nooa, Couth Dakota, shird party, is to vlt!ﬁ.cl

Uathing harein aontainnA ehrll hn’ AnnAtTIAR Ay TANT T
anoa nr tranafer uiﬁm& %-“.roi-;v of tho watorn of Mattlne
paek harotofore belanging to or enjoyed by tha parties horatn vn' ~in
apaoifically stated hereing

The second party and the third party heving horotofers in-
atnllnd a twenty-four inech (947} diversion tube in replasamont of an
nightoen inoh (18") Alversien tube formerly installed by tho firat
party on the MNorthwest Quarter of the Southwest Quarter (nv; o) of
anotion Tronty-four {(34) in Townahip Three Boush (3 8) of Rangn ifins
Fant (9 '} of the Black Hillg Meridlasn, Li Oustor County, South Ia-
Iotn, nnA congtructad o siphon and ditoh for the nonvayanar of tha
watarn of RATYLS OrGel SVIFEE MISITTE TR11nAne Asnorited 1ande
of tho firet party. to—dfl

Thn Southoset (uarder (8 of sectlon Twmtyesnvm

{20] I3 et urse south {3a1 21 s A "are

9F) of the Nloek Hilla Maridian

And having extsnded esid dlSeh aorvss the following: dsmorihnd 1rnde
of the ansond party, to-witt

Dot el of el LR R

of the glnh Hills Meridian
Al to tha lands of the TALIG party lying « the fsutheast of tiy
1rnAn nf the angond paretyl And tha sooond party nnd tha third rarty
having heoratofore, aa part ¢f seid irrigesion systom, installnd n
tvonty-four ineh (24%) siphon at or near the oontor of tha Tsnthneat
‘mnrter of the Southeast Quarter (sEi 8K{) of Seotien Teenty-acyon
{(77) whnreby tho waters of Battle Oreek ¢. "lverind as aforesaid, may
bn oarried to she north side of sald Battle Oreek for the l:iripa-
tion of tno lands of all partiss horets lying on the nerth alde of

nald Nattle Oreok ae weall ag the South e¢lde thomof;

SP8Y G ud G099 SULMADd ansyuesd HONVYM arC d46:20 96—.172"'130‘
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Kow, therefore, the first perty, in oonsidsration of Ahe
oonatruntion nf sald 4itebes, dlversion tube ana siphon by the
pooond party and thn third perty, 4does herwdy grant to the es00M
party and to the third pariy. .}_,h';‘.’l_ heire_and asgigns, a full and

— s . s i *w

fron right of way for the mumgse of consSrugsipe and meimiaining.
0aid ditobgs, siphon and tube aver and asrogs the Ssutheast “nar-
tor ol gaid SE0TiI0R IWeRtyesNen, ehd. the-Seuth Nelf BT Seetion |
Trmey-oilx in Tornanip fhﬂ. South of Range Ninn “est of the Nlaoh
Mille aridlan, tqg.ggg_ylﬂ&&_'mm‘g_m‘yoq”!ﬂ;g.kmx.o.

for tho purpoes of alesaing.out snd repeiring said ditehgy end ir-

W b

rigation syatem. ‘

Nothing herein condained shall be sonstrued se sn alifha- |
tion of any water righie Dy any party herete mur of any priority I
Flfhitn an to such wat+rs exeepting thst the fAred party is to have |
priority to the waters passip§ Shrough an sighteen inch {1P*) tube

N for thn irrigation ef hig 7.0“ to the south of Bettle Oreex A

that tos avound party ond the thipd party grg.Je have priority to
tw~-thinte (7/3) or the waters shich would pass thrmurh tha t-onty-
four inoh (24%) eiphon if ruBAINg %0 erpadiSy for the irrigation
of tho lands of the gedond and third parties, it being underwtaod
thrt thn fireat party shall have she right to irripate his lnnda to
ths sorth of Natsle Urwek subjeet tv the priority hersinbefore
x,\atntnd.
heo water » shall be takan at any time Ly any party hernto
An nxoons of that to De then baneficlally used for the propar ir-
riFation of the lands ef the parties and slitlmut waste.

an? tha fiywd party heredy ocovanante that nalthar hn nor

|
}
1
}
i
v '\ B
i
I
!

any nnbor of his family vee Ol" osoupy or alalm the premisos of
mich thno foregoing easement is granted ss & bomestend.

Tnis Agreesent shall mot be in effeet as to any of the
rartins until executad in sriplieats snd elg ®l and acknowledgrd
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

beatFaces, GreatPuaces.

October 24, 1996

Thomas Warren, District Conservationist
Natural Resources Conservation Service
RR 2, Box 200

Custer, SD 57730

Dear Mr. Warren:

I am working on some of the old irrigation projects along Battle Creek east of Hermosa. A question
regarding priority dates has come up and I’'m hoping the NRCS can help:

Enclosed is a copy of an August 16, 1996, letter from Clarence Kroth regarding Water Right Filing No.
0359-2 originally filed by John E. Reddick in 1895, now held by the Dr. H.J. Borgmeyer family under the
name of Rodales Ranches, Inc., and Water Right Filing No. 0422-2 originally filed by Herman Steel in
1886, now held by J D Ranch Real Estate, L.L.C.. These two filings now share the same diversion point
from Battle Creek. Sometime in 1950 or 1951, the diversion points were combined with some help from
the SCS. Mr. Kroth seems to think that a document was signed agreeing to change the priority date for
Water Right Filing No. 0422-2. '

Also enclosed is a copy of an Application For Change of Point of Diversion dated June 13, 1950, signed by
Mr. Brophy and Mr. May, and a Certificate of Approval of Change of Point of Diversion dated July 10
1950, signed by Dean Loucks the State Engineer. These documents are the only ones I can find in our files
regarding this diversion point change and neither mention anything about a priority date change.

Could you please let me know if the NRCS has anything on file regarding this matter.
Sincerely,

At # Ao

Timothy G. Schaal, P.E.
Natural Resources Engineer I11
Water Rights Program

(605) 773-3352

enclosures

¢: Steve Quissell, NRCS, w/enclosures



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKQTA 57501 318!
October 25, 1996

Marvin Truhe

Truhe Law Office

PO Box 8106

Rapid City, SD 57709

Dear Mr. Truhe:

Please fird a copy of the corrected recommendation for Vested Water Right Application No.
2373-2. Thank you for bringing the error in Mr. Borgmeyer’s address to my attention.

Sincerely,

S Lo/

Eric Gronlund
Water Rights Program,
605 773-3352

enclosure



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

GREATFACES, GREATPLACES.

October 25, 1996

TO: Battle Creek Water Users

SUBJECT:  Revised Notice of Hearing for Vested Water Right Application Nos. 2373-2

Enclosed is a copy of a revised notice of hearing for Vested Water Right Application No. 2373-2,
filed by Rodales Ranches, Inc. The original notice sent to you on October 23, 1996, mistakenly
stated the amount of water claimed as 1.16 cubic feet of water per second. The correct amount
the vested water right claims to appropriate is 1.66 cubic feet of water per second.

I apologize this mistake and hope that it does not cause you any inconvenience.
Sincerely,

Eric Gronlund
Water Rights Program
(605) 773-3352

enclosures




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

GREAT FACES. GREATPLACES. ©

October 31, 1996

Bob Borgmeyer
9055 N. Morning Glory Road
Paradise Valley, AZ 85253-1736

Dear Mr. Borgmeyer:

Enclosed is a copy of Vested Water Right Application No. 2369-2 and the application map. Also enclosed
is a copy of the file for Water Right Filing No. 0421-2. 1 did find a copy of the 1949, Vander May-Brophy
agreement, which was misfiled in Water Right Filing No. 0421-2, and should be in the files for Water Right
Filing No. 0422-2 and 0359-2.

If you have any questions, please feel free to contact me.

Sincerely,

N

Timothy G. Schaal, P.E.
Natural Resources Engineer 111
Water Rights Program

(605) 773-3352

enclosures




United States Natural Custer Field Office
Department of Resources RR 2 Box 200
Agriculture Conservation Custer, SD 57730
Service Phone 605-673-4429
SUBJECT: Water Right Filing DATE: 10-31-96

No. 0359-2 & 0422-2

TO: Timothy G. Schall, P. E.
Natural Resources Engineer III
Water Rights Program
Department of Environment and Natural Resources
Joe Foss Building
523 East Capitol
Pierre, SD 57501-3181

Reference your letter dated October 24, 1996 regarding change of
priority date for the two subject Water Right Filing Numbers.

A file search of the records in this office reveals no
information regarding the subject water rights. 1In fact, our
field office records do not show any of the names referred to in
your letter or conservation practices installed for those same
individuals in the early 1950's when the supposed priority date
change took place. NRCS (formerly SCS) field offices are only
required by regulation to maintain records of conservation
contracts for one year following expiration of the contract. Our
state office in Huron is required by regulation to maintain
records of conservation contracts for six years and three months
after making the final cost share payment. So, it is likely that
any records back to the early 1950's have long since been
disposed of.

I have also contacted Steve Quissell, NRCS, Engineer in Rapid
City regarding this subject with the same negative results.

Sincerely,

TAipress C. Lu/é"ww\

Thomas C. Warren
District Conservationist




Joseph M. Butler
Thomas H. Foye
Thomas E. Simmons

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.

Charles L. Riter
Allen 5. Nelson
James P Hurley
Michae! M. Hickey
Terry L. Hofer
Patrick Duffy
Rod Schlauger*
Daniel F. Duffy
Jeffrey G. Hurd
Veraonica L. Bowen
John H. Raforth

818 St. Joe Street
Mailing Address P.O. Box 2670
Rapid City. South Dakota §7708-2670
805-343-1040
Telecopier 805-343-1503

George A. Bangs [1843-1995)
W.A McCullen (1843-1987)

November 19, 1996

* Alsc admitted in Minnesota,
Nebraska and North Dakota

Mr. John Hatch

Chief Engineer

Water Rights Program

South Dakota Department of
Environment & Natural Resources

Foss Building

523 East Capitol Avenue

Pierre, SD 57501

Re:  Water Rights on Battle Creek, Custer County, South Dakota
Vested Water Rights Application Nos. 2367-2, 2368-2 and 2369-2

Dear Hatch:

Enclosed is J D Ranch Real Estate’s Objection to Petition of Rodales Ranches, Inc. and
the Borgmeyer Family. By a copy of this letter, I have served the same upon Mr. Marvin
Truhe, Mr. and Mrs. Stovall and Mr. Baker.

Sincerely,

BANGS, McCULLEN, BUTLER,
FQY IMM(r)NS, L.L.P.

Michael M. Hickey

mmh:eaa
Enclosure

cc: Marvin D. Truhe
Alden Baker
Mr. and Mrs. Stovall
Mr. John Hamner




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF THE APPLICATIONS ) OBJECTION TO PETITION
OF RODALES RANCHES, INC., TO ) OF RODALES RANCHES, INC.
VALIDATE APPLICATION NO. 0359-2 ) AND THE BORGMEYER FAMILY

To:  John Hatch, Chief Engineer, State Water Rights Program, and Rodales Ranches, Inc.,
the Borgmeyer Family, and their attorney of record, Marvin D. Truhe:

J D Ranch Real Estate by and through the undersigned counsel of record hereby files an
objection to the Application filed by the Petitioner, Rodales Ranches, Inc. a South Dakota
corporation. J D Ranch Real Estate owns property on Battie Creek immediately adjacent to
Applicant’s property and possesses vested water rights (Nos. 2368-2 and 2369-2) on Battle
Creek which predate the purported rights of the Applicant. J D Ranch has previously filed an
application to validate said vested water rights, which application has been objected to by the
Petitioner herein.

During certain years the water available from Battle Creek exceeds the amount of
purported vested water rights to the creek. Accordingly, J D Ranch has an interest in this
matter in that the validity of Applicant’s purported rights, and/or the dates of vesting of
Applicant’s purported rights, will have a direct and substantial impact upon this party’s water
rights.

J D Ranch wishes to change its point of diversion, which change may have an effect on
the rights of the Applicant herein.

J D Ranch opposes the granting of Applicant’s Water Rights Applications, for at least
the following reasons:

1. Applicant and/or its predecessors in interest have failed to beneficially use the
purported water rights for a period or periods in excess of three years, without legal excuse
pursuant to ARSD 74:02:01:37.01, and said rights have been forfeited pursuant to SDCL §
45-6-37, and other applicable law. :

2. Applicant and/or its predecessors in interest have abandoned said rights pursuant
to SDCL § 45-6-36, and other applicable law.

The hearing in this matter was originally scheduled for December 4, 1996, and J D
Ranch would hereby request a continuance of the same so that it would have time to fully
investigate the various water rights at issue, review applicable water rights records, and contact
persons knowledgeable about the water rights. Following that investigation J D Ranch may
supplement this Objection as additional information is obtained.



Dated this 19th day of November, 1996.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

il .Wé/ J
Attorneys for J al Estate, L.LC
818 St. Joseph St.; P.O. Box 2670

Rapid City, SD 57709-2670
(605) 343-1040

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of the foregoing legal document
upon the persons herein next designated, all on the date below shown, by depositing copies
thereof in the United States mail at Rapid City, South Dakota, postage prepaid, in envelopes
addressed to said addressees, to wit:

John Hatch Marvin D. Truhe
Chief Engineer Marvin D. Truhe Law Offices
Water Rights Program P.O. Box 8106
S.D. Dept. of Environment Rapid City, SD 57709
and Natural Resources
Foss Building John and Darlene Stovall
523 East Capitol Avenue HCR 89, Box 317
Pierre, SD 57501 Hermosa, SD 57744

Mr. Alden (Gene) Baker
HCR 89, Box 292
Hermosa, SD 57744
which are the last addresses of the addressees known to the subscriber.

Dated this 19th day of November, 1996.

AW S, %Q
Micha¢l M. Hickef " / /

2



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PiERRE, SOUTH DAKOTA 57501-3181

November 21, 1996
NOTICE

TO: Marvin Truhe, Attorney
Marvin D. Truhe Law Offices
P.O. Box 8106
Rapid City, SD 57709
and Parties of Record to Battle Creek Applications (see attached list)

FROM: ohn Hatch, Chief Engineer
Water Rights Program

(605) 773-3352

SUBJECT:  Automatic Delay of Hearing for Vested Water Right Application No. 2373-2, Rodales
Ranches, Inc.

Michael Hickey, representing the J D Ranch Real Estate, requests a continuance of the December 4, 1996,
hearing on Vested Water Right Application No. 2373-2. Therefore, the hearing on Application No. 2373-
2 is automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will not be held on December 4,

1996.

Vested Water Right Application Nos. 2367-2, 2368-2, 2369-2 and Water Permit Application No. 2371-2
which were scheduled for December 4, 1996 are also being continued. In addition, validation of
recognized vested water rights and cancellation of a number of old water right filings along Battle Creek
are also continued. This will allow the Board to consider all pending Battle Creek issues at the same

hearing

The Water Management Board will now consider the Battle Creek applications at their March 5 and 6,
1997, meeting. Future notice will be provided on the time and location of the meeting to all parties of

© record.

Please contact Eric Gronlund, staff engineer at (605) 773-3352, if you have any questions.

c: Diane Best, Assistant Attorney General



PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NO. 2367-2, ALDEN (GENE) BAKER

VESTED WATER RIGHT APPLICATION NOS. 2368-2 AND 2369-2,
JD RANCH REAL ESTATE, LLC

VESTED WATER RIGHT APPLICATION NO. 2373-2, RODALES RANCHES, INC.

WATER PERMIT APPLICATION NO. 2371-2, JOHN AND DARLENE STOVALL

John Hamner

JD Ranch Real Estate, LLC
HC 89, Box 298

Hermosa, SD 57744

Rodales Ranches, Inc.
1721 11th Street
Rapid City, SD 57701

Robert Borgmeyer
9055 N. Moming Glory Road
Paradise Valley, AZ 85253-1736

3

John and Darlene Stovall
HCR 89, Box 317
Hermosa, SD 57744

Alden (Gene) Baker
HCR 89, Box 293
Hermosa, SD 57744

b

{4

represented by: Michael M. Hickey
‘Bangs McCullen Law Firm
P.O. Box 2670
Rapid City, SD 57709-2670
represented by: Marvin D. Truhe
Marvin D. Truhe Law Offices
P.O. Box 8106

Rapid City, SD 57709




CERTIFICATION

I hereby certify that on November 21, 1996, I have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated
November 21, 1996, along with a copy of the Parties of Record list, regarding Automatic Delay
of Hearing for Vested Water Right Application No. 2373-2, Rodales Ranches, Inc., addressed as
stated below, and on the attached Parties of Record list:

A copy of the above described Notice and attachment was sent inter-office to:

Diane Best, Assistant Attorney General, Capitol Building.

> /fa/ﬁa/ \/%w«f

Cheryl F. Frost/
Secretary

STATE OF SOUTH DAKOTA )

) S8
COUNTY OF HUGHES )

Sworn to, before me, this 2514 day of Nove. i ba~ , 1996

.............

-----

)
¥ JOHN HATCH
{
y

NOTARY PUBLIC @ g
i\ SOUTH DAKOTALSIAS) & Notary Public

..........

Chn b}

.........

0l
----------------

JOHN HATCH, Notary Publie
My Commission Expires

April 1, 2001




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

? 523 EAST CAPITOL

GREAT FacES. GREAT PLACES. PIERRE, SOUTH DAKOTA 57501-3181

February 12, 1997

Marvin Truhe

Truhe Law Office

PO Box 8106

Rapid City, SD 57709

Dear Mr. Truhe:

Enclosed is a copy of amended Water Permit Application No. 2368-2 for JD Ranch,
along with a copy of my report; the Chief Engineer’s Recommendation; and
readvertisement of Notice of Hearing.

Also enclosed are copies of a letter to the NRCS in Custer and their response concerning
Mr. Kroth’s reference to a changed priority date for Water Right Filing No. 0422-2; and a
letter to Mr. Hamner with copies of Irrigation Questionnaires for Water Right Nos. 319-2,
1209-2 and 1221-2.

If you have any questions on this matter, please feel free to contact us.

Sincerely,

;ﬁ%z%@

imoth¢ G. Schaal, P.E.
Natural Resources Engineer I11
Water Rights Program
(605) 773-3352

enclosures




DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING

g May 22, 1997 523 EAST CAPITOL
GREAT FACES. GREAT PLACES, PIERRE SOUTH DAKOTA  57501-3181
NOTICE
TO: John Hamner Robert Borgmeyer
JD Ranch Real Estate Rodales Ranches
HC 89, Box 298 9055 N. Morning Glory Road
Hermosa, SD 57744 Paradise Valley, AZ 85253-1736
Alden Baker John and Darlene Stovall
HCR 89, Box 293 HCR 89, Box 317
Hermosa, SD 57744 Hermosa, SD 57744
FROM: John Hatch, Chief Engineer
Water Rights Program

(605) 773-3352

SUBJECT:  Scheduling of Hearing on Battle Creek Applications including Vested Water Right
Application Nos. 2367-2, 2368-2, 2369-2, 2373-2 and Water Permit Application No.
2371-2

The Water Management Board will consider Application Nos. 2367-2, 2368-2, 2369-2 and 2371-2 and
2373-2 at 10:00 AM (CDT) on July 10, 1997, in the Conference Room, Floyd Matthew Training
Center, Joe Foss Building, 523 E. Capitol Ave., Pierre SD. The agenda time is an estimate and may
be delayed due to prior agenda items.

The hearing will be held in conjunction with other Battle Creek issues, including validation of
recognized vested water rights and cancellation of a number of water right filings along Battle Creek.

Applicable provisions of the Notice of Hearing published in the Custer County Chronicle for each
application will still apply at this hearing. This hearing is an adversary proceeding. Any party of
record has the right to be present and to be represented by a lawyer. These and other due process rights
will be forfeited if they are not exercised. Decisions of the Board may be appealed to the Circuit Court
and State Supreme Court as provided by law.

Please contact Tim Schaal at (605) 773-3352 or Diane Best, Assistant Attorney General at (605) 773-
3215, if you have any questions.

c: Diane Best, Assistant Attorney General
Marvin Truhe, Attorney
Michael Hickey, Attorney




PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NO. 2367-2, ALDEN (GENE) BAKER

VESTED WATER RIGHT APPLICATION NOS. 2368-2 AND 2369-2,
ID RANCII REAL ESTATE, LLC

VESTED WATER RIGHT APPLICATION NO. 2373-2, RODALES RANCHES, INC.

WATER PERMIT APPLICATION NO. 2371-2, JOHN AND DARLENE STOVALL

John Hamner

JD Ranch Real Estate, LL.C
HC 89, Box 298

Hermosa, SD 57744

Rodales Ranches, Inc.
1721 11th Street
Rapid City, SD 57701

Robert Borgmeyer
9055 N. Morning Glory Road
Paradise Valley, AZ 85253-1736

John and Darlene Stovall
HCR 89, Box 317
Hermosa, SD 57744

Alden (Gene) Baker
HCR 89, Box 293
Hermosa, SD 57744

represented by:

represented by:

Michael M. Hickey

Bangs McCullen Law Firm
P.O. Box 2670

Rapid City, SD 57709-2670

Marvin D. Truhe

Truhe, Beardsley, Jensen
Helmer & Von Wald

P. O. Box 8106

Rapid City, SD 57709



CERTIFICATION

I hereby certify that on May 22, 1997, [ have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated May 22, 1997,
along with a copy of the Parties of Record List, regarding Scheduling of Hearing on Battle Creek
Applications including Vested Water Right Application Nos. 2367-2, 2368-2, 2369-2, 2373-3 and
Water Permit Application No. 2371-2, addressed as stated below, and on the attached Parties of

Record List:

A copy of the above described Notice and attachment was sent Inter-office to:

Diane Best, Assistant Attprney General, Capitol Building.

Cheryl F. Fros

Secretary
STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )
. “ - /7
Sworn to, before me, this ﬁg day of ,) y ( /ll//,/ﬂv , 1997
Yporys Ahldake
Notary Public

§  KAREN SCHLAAK
§ @ NOTARY PUBLIC 2=
§ Sy=/sout pakora(SEAL

; Solatatinlatalatatatat 2 rtataiatatats tatats f"

KAREN SCHLAAK, Notary Pubfie
My Commission Expires
April 1, 20m




OFFICE OF ATTORNEY GENERAL
500 EAST CAPITOL
Pierre, South Dakota 5§7501-5070
Phone {605)773-32158
FAX# (605)773-4106
MARK W, BARNETT LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

July 3, 1997

Marvin D. Truhe

Attorney at Law

P.O. Box 8106 .
Rapid city, SD 57709-8106

Michael M. Hickey
Attorney at Law

P.O. Box 2670

Rapid City, SD 57709-2670

Re: Battle Creek water rights
Gentlemen:

This letter confirms that Vested Water Right Application

Nos. 2368~2 and 2369-2, JD Ranch Real Estate, will not be heard
before the Water Board next week and will be continued until
October 1 or 2, 1997. The same applies for Vested Water Right
Application No. 2373-2, Rodales Ranches, Inc. Although those two
matters were continued, the other Battle Creek issues will be
heard before the Water Management Board on July 10, 1997, at 10
a.m. T am enclosing the Water Board's Agenda for next week,
which includes those items. Testimony will not be offered
regarding the use, quantification, or validity of the three water
rights that were continued. “Obviously, other testimony will be
offered regarding Battle Creek and other water rights.

Also, this letter confirms that depositions are now scheduled for
3 a.m., M.5.T., on July 21, 1997, at the DENR Conference Room in
Rapid City. Those offices are located at 2050 W. Main, Suite 1.




Marvin Truhe and
Michael M. Hickey
July, 3, 1997

Page 2

I will arrange for a court reporter to attend. We will need to
arrange for splitting the court reporter's fees.

Sinc ly,

Diane Best

Assistant Attorney General
DB:mjj

Enc.

cc: John Hatch
m~ltré.db




Attomey Generaf

Seoen
823
TRUHE, BEARDSLEY, JENSEN, JUL 7 1997
HeiMERS & VonN WALD,
Pror. L.L.C.
ATTORNEYS AT Law
STEVEN C. BEARDSLEY BLACK HILLS CORPORATION BUILDING - I3 FLOOR
LINDEN R. EVANS 625 NINTH sTResT
. . TELECOPIER
STEVEN J. HELMERS 7o sox e (s0s) 342-280!
GARY D. JENSEN RAPID CITY, SOUTH DAKOTA 57709 e a

TELEPHONE (60S) 342-2800 .
MARVIN D. TRUHE truhelaw@rapidnet.com

LARRY M. VON WALD

July 3, 1997

VIA FACSIMILE HAND-DELIVERED
t/Ms. Diane Best Mr. Michael M.Hickey
Assistant Attorney General Bangs, McCullen, Butler, Foye &
Office of the Attorney General Simmons, L.L.P.
500 E. Capitol Avenue 818 St. Joseph Street
Pierre, SD 57501 Rapid City, SD 57701

Re:  Water Rights on Battle Creek
Dear Diane and Mike:

Enclosed are Rodales Ranches' Motion for Continuance, Affidavit in Support of Motion with
Exhibits A through F, Response to Motion to Compel, and Certificate of Service in the
above-referenced matter. This is intended as service upon you by facsimile and hand-
delivery, respectively.

The documents mailed with your letter, Diane, are the originals.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

g4

Marvin D. Truhe

MDT:nlb

Enclosures
cc:  Mr. Robert Borgmeyer




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD
IN THE MATTER OF THE APPLICATION
OF J D RANCH REAL ESTATE, L.L.C.

TO VALIDATE VESTED WATER RIGHTS

)

)  RODALES RANCHES'
APPLICATION NOS. 2368-2 and ;

)

)

)

)

MOTION FOR CONTINUANCE
2369-2, and IN THE MATTER OF THE
APPLICATION OF RODALES RANCHES,
INC. TO VALIDATE VESTED WATER
RIGHT APPLICATION NO. 2373-2
Rodales Ranches, Inc. ("Rodales"), Applicant in the Matter of
the Application of Rodales Ranches, Inc. to Validate Vested Water
Right Application No. 2373-2 ("Rodales Application"), and
Intervenor in Opposition in the Matter of the Application of J.D.
Ranch Real Estate, L.L.C. ("J.D. Ranch") to Validate Vested Water
Rights Application Nos. 2368-2 and 2369-2 ("J.D. Application")
hereby moves for a continuance of the Water Management Board
("Board') hearings scheduled in the above matters which are
currently set to be heard on July 10, 1997, one week from today.
Rodales requests that the hearing be continued until the next
regularly scheduled Board hearing or at such other time that the
Board deems proper, and in support of this motion Rodales submits
the attached Counsel's Affidavit, the exhibits attached thereto,
Rodales' Response to Motion to Compel (which Rodales requests also
be considered on this Motion for a Continuance), and the following:
1. J.D. Ranch and Rodales Ranch own adjacent properties
along Battle Creek in Custer County, South Dakota, and each of the
parties have intervened in opposition to the water rights

applications of the other party. No other landowners located along



Battle Creek nor any other private parties have intervened in these
matters. Thus the only officially interested parties are J.D.
Ranch, Rodales, and the DENR.

2. The respective Applications were originally scheduled for
hearing in late 1996, but subsequent application amendments and
requests for continuance (two on behalf of J.D. Ranch, and two on
behalf of Rodales) led to the current scheduled hearing date of
July 10, 1997 for all applications.

3. The combination of events set forth in the attached
Affidavit, some inadvertent, others not, has substantially
prejudiced the ability of Rodales and its counsel to meaningfully
prepare for the hearing, take meaningful discovery, secure the
necessary witnesses and evidence either to refute the J.D. Ranch
challenge to the Rodales' water right application, or to
meaningfully address its challenge to the J.D. water right
applications. Further, of the six remaining days between today and
the scheduled hearing, three days are taken up by the intervening
Fourth of July holiday weekend, during which time it will be very
difficult if not impossible to contact witnesses, secure documents,
etc.

4. The critical events in this regard are set forth in
detail in the attached Affidavit, and include the following events,
none of which were, or are, under the control of Rodales or its
counsel:

a. Diane Best, counsel for the DENR (hereinafter "Best")

intended to send detailed discovery documents both to counsel

for Rodales (hereinafter "Truhe") and to counsel for J.D.




Ranch (hereinafter "Hickey"), but due to a family illness she

sent them only to Truhe.

b. A request made in mid-June by Hickey to Truhe asking for

a meeting between the parties to discuss settlement, with

Hickey indicating that he would set up the meeting and notify

Truhe of it, further evidenced by Truhe's letter to Hickey,

but which meeting never materialized, and the fact that in the

ensuing two weeks Hickey did not contact Truhe, nor did Hickey
respond to phone calls from Truhe.

c. A mid-June mutual agreement between Truhe and Hickey to

discontinue discovery, again occasioned because of Hickey's

requested pending settlement meeting, and their agreement to
jointly request a continuance of the hearing if the settlement
discussions were unsuccessful, again further evidenced by

Truhe's letter to Hickey, which clearly established that

Hickey had a duty to immediately notify Truhe if the

anticipated client consent was not obtained, and upon which

Truhe relied to his detriment in foregoing discovery or

hearing preparation, in not contacting witnesses including

probable witnesses from out of state, etc.

4. Hickey clearly had an obligation to notify Truhe that the
anticipated client consent had not been obtained, and Hickey
clearly knew from the conversations with Truhe and correspondence
from Truhe that his failure to otherwise contact Truhe would lead
Truhe to believe that the agreement had been consented to by the

client and that thereafter Truhe would act in reliance on that

belief.




5. As a result, for the past two weeks and more, Rodales has
foregone its anticipated discovery and has foregone any preparation
for the hearing, and thus will be substantially prejudiced if
forced to proceed with the hearing next week under these

circumstances.

6. The pending settlement discussions, which are referred to
in the Affidavit, should of course be encouraged. At this late
date those discussions must of necessity be conducted by telephone
because the participating party on behalf of Rodales resides in
Arizona. In addition, because of the late date and the
circumstances, it is virtually impossible that any potential
settlement could be reached, reduced to writing as will be
required, and even ultimately approved by the DENR, in the short
time remaining, particularly if Rodales is forced to spend the next
few days engaging in discovery depositions, responding to the
DENR's interrogatories, contacting witnesses, gathering evidence,
and otherwise preparing for the hearing in anticipation of the
parties not being able to ultimately reach a settlement.

7. There is no compelling reason that the validity of the
water rights at issue have to be determined next week, rather than
at the subsequent Board hearing.

a. The alleged water rights date back to the last century;

b. Neither the State of South Dakota nor the parties felt it

necessary to move forward with a determination of these rights

until last year;

c. These hearings have already been voluntarily continued

by both parties on more than one occasion;




d. The principals of J.D. Ranch, as well as its counsel,
reside locally and thus would also be available later if the

hearing is continued;

e. Nothing will change with regard to the respective water

rights in the ensuing couple of months;

£. No current disputes exist between the parties with regard

to the planned use of water this growing season that requires

resolution by next week; and,

g. So far as is known ample water exists for this growing

season for all parties, regardless of the priority of the

water rights at issue.

8. Finally, it is manifestly unjust that J.D. Ranch should
be allowed to take unfair advantage of its own counsel's actions
under the circumstances of this case.

9. In summary, Rodales will suffer substantial prejudice if
the hearing is not continued, there is no compelling countervailing
prejudice if the hearing is continued, and the intervening
continuance will allow Rodales to conduct discovery, prepare for
the hearing, and respond to the DENR's interrogatories or otherwise
allow the parties to pursue a possible settlement, which the law
encourages.

Therefore, Rodales respectfully requests that the hearing be
rescheduled until the next Board meeting or at such other time as

the Board deems appropriate.




Dated this ~§a"day of July, 1997.

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C

By:

Marvin D. Truhe

Black Hills Corporation
Building, 1°% Floor
P.O. Box 8106

Rapid City, SD 57709
(605) 342-2800

Attorney for Rodales Ranches, Inc. i
\

ORDER

The undersigned Hearing Chairman of the Water Management Board

having reviewed the Motion for Continuation of Hearing, Counsel's
Affidavit, and supporting documents and pleadings, and having heard
the arguments of counsel, and good cause appearing, it is hereby

ORDERED that motion is granted, and the hearing on the above
entitled Applications will be continued until the next regularly
scheduled Water Management Board Hearing, or at such other time as
the Board shall later determine.

Dated this day of July, 1997

Rodney Freeman
Hearing Chairman



STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD
IN THE MATTER OF THE APPLICATION )
OF J D RANCH REAL ESTATE, L.L.C. ) RODALES RANCHES'!
TO VALIDATE VESTED WATER RIGHT ) COUNSEL'S AFFIDAVIT
APPLICATION NOS. 2368-2 and ) IN SUPPORT OF MOTION
2369-2, and IN THE MATTER OF THE ) FOR CONTINUANCE
APPLICATION OF RODALES RANCHES, ) OF HEARING
INC. TO VALIDATE VESTED WATER )
RIGHT APPLICATION NO. 2373-2 )
State of South Dakota )
) SS.
County of Pennington )

Marvin D. Truhe, being first duly sworn upon his oath, deposes
and states as follows:

1. That he is the counsel for Rodales Ranches, Inc,
("Rodales") in the above entitled matters, and he makes this
Affidavit in support of Rodales' Motion for Continuance of Hearing.
Affiant will hereinafter be referred to as "Truhe", and Michael
Hickey, counsel for J.D. Ranch, will hereinafter be referred to as
"Hickey".

2. In early June, 1997, Diane Best, counsel for the DENR
(hereinafter "Best"), indicated to Truhe that she intended to send
out interrogatories to both parties asking each party for the
specifics of its challenge to the other party's water rights
applications. Interrogatories to both parties would have been
appropriate since both parties' applications were being challenged
by the other party, both parties' applications related to the same

watershed, and in fact Rodales' water right shared a common point

of diversion with one of the water rights of J.D. Ranch.




3. On June 5, 1997 Best sent to Truhe the DENR's First Set
of Interrogatories, Request for Admissions, and Request for
Production of Documents, consisting of ten pages of detailed
inquiries about the specifics of Rodales' challenge to J.D. Ranch's
applications, including a detailed request for legal, factual, and
evidentiary information and admissions as to Rodales' challenge to
J.D. Ranch's applications.

4. At that point Truhe believed that substantially identical
pleadings had also been sent to J.D. Ranch such that Rodales would
not have to also send out discovery pleadings that would virtually
duplicate those of the DENR's. 1In fact, under the circumstances,
requiring J.D. Ranch to respond to detailed duplicate pleadings
appeared inappropriate.

5. However, Truhe later learned that no pleadings had been
sent to J.D. Ranch, and upon Truhe's inquiry Best indicated that
she had intended to send out the reciprocal pleadings but an
illness in her family prevented her from doing so.

6. At that point it became apparent that Truhe would have to
originate interrogatories and other discovery in order to be ready
for the hearing. On June 13, 1997 Truhe was discussing reciprocal
discovery with Hickey (including the taking of depositions of each
party's witnesses by the other party), when Hickey indicated that
his client would like to set up a meeting between the parties to
discuss resolution of the matter in lieu of the hearing. A
subsequent conversation took place on June 19, 1997 between counsel
along these same lines. During those discussions Truhe indicated

that his client was amenable to settlement discussions, and thus




Truhe and Hickey agreed that under the circumstances all attempts
at discovery would cease, that all efforts would be directed toward
possible settlement, that if no settlement was ultimately reached a
continuance of the scheduled hearing would be necessary, and that
counsel would submit a joint request for a continuance.

7. During the latter discussion Hickey indicated that he
would set up the settlement meeting for early the following week.
He also indicated that the agreed to continuance would have to be
confirmed with his client. Accordingly, immediately following that
latter discussion Truhe faxed a June 19, 1997, letter to Hickey
(attached as Exhibit A) restating the agreement between counsel.
Since Hickey had indicated he had té confirm the agreement with his
client, Truhe's letter specifically stated that, "Accordingly,

unless I shortly hear from you otherwise, I will assume that we

will continue the hearing, discontinue discovery, and spend our
energies working toward an amicable resolution of this matter.®
(Emphasis added.)

8. On that same day, June 19, 1997, Truhe also faxed a
similar letter to Best (attached as Exhibit B), confirming the
settlement discussions, the decision to discontinue discovery, and
the mutual agreement to request a continuance of the hearing. That
letter likewise stated that, "Accordingly, unless I hear otherwise
from Mike within the next couple of days, you can assume that our
settlement discussions are progressing, and that we will be sending
you a joint request to continue the hearing." A copy of this

letter was also faxed to Hickey that same day.



9. Since Hickey did not contact Truhe otherwise, Truhe
reasonably assumed that Hickey's client had concurred in the agreed
to continuance of the hearing, and in reliance upon that did not
pursue any disccvery, did not prepare for the hearing, and did not
contact witnesses, including potential witnesses from out of state.

10. The following week Truhe still had not heard back from
Hickey regarding the settlement meeting, so Truhe called Hickey's
office on June 24, 1997, and again on June 30, 1997 with regard to
the anticipated settlement meeting but received no return call
either time. Accordingly, on June 30, 1997 Truhe faxed Hickey a
letter (attached as Exhibit C) again asking about the intended
settlement meeting, and asking Hickey to send a request to Best to
confirm the mutual agreement regarding a continuance. On that same
day Truhe faxed a letter to Best (attached as Exhibit D) making a
formal request for the continuance that he had mentioned in his
prior letter to her.

11. At 3:00 p.m. on July 1, 1997 Truhe received a letter from
Hickey (attached as Exhibit E) indicating that his client had not
agreed to a continuance and therefore he would not join in a
request for a continuance. Within the hour Truhe responded with a
faxed letter to Hickey (attached as Exhibit F).

12. Truhe informed Best of the above matters in a phone call
on July 2, 1997 and sent Best copies of the above correspondence
that she had not already received, which has led to the scheduled
hearing on the request for a continuance.

13. Hickey has indicated that he would make one of his

clients available a deposition next Monday afternoon, just three



days before the hearing, but depositions at that late date would
not allow for any meaningful hearing preparation in response, would
not allow Rodales to secure necessary rebuttal witnesses, secure
rebuttal documents or records, and probably would not even allow
sufficient time for transcripts to be prepared of the deposition
testimony.

14. Despite all of the above, Rodales has agreed to a recent
request by J.D. Ranch to participate in a conference call late this
afternoon (Rodales' participating client resides in Arizona), to
begin possible settlement discussions. Given the circumstances set
forth earlier, this will be the first time that the parties

themselves will have discussed settlement.

d
Dated thngjR*‘day of July, 1997.

Marvin D. Truhe

Subscribed and sworn to before me this 344 day of July, 1997.

3 NANCY L. BAKER ﬁmﬂ\)}& /ﬂ@//

(SEAL) NOTARY PuBLIC Notary pxblic/, South Dakota

4 SOUTH DAKOTA i
(SEAL)

My Commission Expires Aug. 2, 2004
My Commission Expires: J@é@é&oo;f
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TRUHE, BEARDSLEY, JENSEN.

HrELMERS & VON WALD,
Pror. L.L.C.

ATTORNEYS AT Law

ABD BLACK HILLS CORPQORATICN BUI .
STEVEN C. BE SIRY LAC LS CN BUILDING - IST FLOOR
625 NINTH STREET

LINDEN R. EVANS TELECOPIER
P. O. BOX 8i086
STEVEN J. HELMERS {605) 342-2801
G < D. SEN RAPID CITY, SOUTH DAXOTA 357709 e-MAIL
TELEPHONE (680S) 342-2800 ruhelaw@rapidnet.com
MARVIN D. TRUHE - ¢ ! @rep
LARRY M. VON WALD
June 19, 1997

FACSIMILE

Mr. Michael M. Hickey ' -
Bangs, McCullen, Butler,
Foye & Simmons
Attorneys at Law
P.O. Box 2670
Rapid City, SD 57709

Re:  Water Rights on Battle Creek
Dear Mike:

This letter will confirm our visit last Friday and again today regarding a possible resolution
of the above matter in lieu of the scheduled July hearing. You indicated that your client
would like to set up a meeting of the parties next week, or a phone conference if necessary,
to discuss a possible resolution. Prior to that meeting, you indicated that your client wanted
to visit with a water engineer regarding some practical ways to deal with these water issues,
including looking at using a spray irrigation system that would save a lot of water. As I
indicated, I will be available Monday and Tuesday for such a meeting, and if necessary also
early Wednesday until about 10:00 a.m. My client is in Arizona but would be available by

phone.

You said your client was looking at the following possible resolution of the issues:

1. JD Ranch relinquishing the 55 acre issue on the downstream water right.

2. The parties entering into a written agreement whereby Borgmeyer's ditch right would
take priority over JD Ranch's upstream right.

3. Borgmeyer's acquiescing in JD Ranch's request for a change in the point of diversion
for the upstream right. (I indicated that we would need a means of monitoring the
withdrawls.)

4.  Each party dropping their opposition to the other's water rights claims.

EXHIBIT A
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Mr. Michael M. Hickey ‘
Page 2
June 19, 1997

Since the parties are now seriously looking at a possible resolution, we both agreed to hold
off any further discovery, including interrogatories or depositions. [indicated that under the
circumstances we would probably need to continue the hearing until the next Board hearing
date, if a hearing remains necessary. You concurred, subject to visiting with your client first.
Accordingly, unless I shortly hear from you otherwise, I will assume that we will continue
the hearing, discontinue discovery, and spend our energies working toward an amicable

resolution of this matter.

Finally, enclosed is my letter to Diane Best explaining the above. Thank you for your
consideration, and I will await your call regarding the meeting next week.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

Marvin D. Truhe
MDT:nlb

cc.  Robert Borgmeyer (via facsimile)



TrRUHE, BEARDSLEY. JENSEN,

HeiMERS & VON WALD,
Pror. L.L.C.

ATTORNEYS AT LaAaw

BLACK HILLS CORPORATION BUILDING ¢ I$T FLOOR

STEVEN C. BEARDSLEY
LINDEN R. EVANS
STEVEN J. HELMERS (60OS) 342-2801

825 NINTH STREET

P. O. BOX B106 TELECOPIER

RAPID CITY, SOUTH DAEKOTA 57709

GARY D. JENSEN E-MAIL
MARVIN D. TRUHE

TELEPHONE (605) 342-2800 truhelaw@rapidnet.com

LARRY M. VON WALD

June 19, 1997

VIA FACSIMILE

Ms. Diane Best’

Assistant Attorney General
Office of the Attorney General
Capitol Building

500 E. Capitol Avenue

Pierre, SD 57501

Re: Battle Creek Water Rights.
Dear Diane:

I was unable to reach you by phone today, so will write instead. When I spoke to you a few
days ago I indicated that Mike Hickey and I had been discussing a possible resolution of the
above matter which is set for hearing on July 10, 1997. As of today, we appear to be
moving forward in that direction. Mike has asked for a meeting or phone conference
between the parties and their attorneys early next week, and we have agreed. As a result,
Mike and I have agreed to discontinue any further discovery, whether by interrogatory or
deposition, as we work toward possible resolution.

We also think that under the circumstances a July hearing date is not realistic, although Mike
needs to confer with his client before committing to both of us requesting a continuance.
Accordingly, unless I hear otherwise from Mike within the next couple of days, you can
assume that our settlement discussions are progressing, and that we will be sending you a
joint request to continue the hearing. During the interim I likewise will not be submitting
responses to your interrogatories and requests for production.

EXHIBIT B




Ms. Diane Best
Page 2
June 19, 1997

I assume you will pass this information on to the DENR, and please give me a call if you
have any questions in the meantime.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

Marvin D. Truhe
MDT:nlb

cc:  Robert Borgmeyer (via facsimile)
Michael Hickey (via facsimile)




TRUHE, BEARDSLEY. JENSEN,

HeiMmers & VoN WALD, -
Pror. L.L.C.

ATTORNEYS AT Law

BLA ! .
STEVEN C. BEARDSLEY LACK HILLS CORPORATION BUILDING » IsT FLOOR
625 NINTH STREET

LINDEN R. EVANS

P, O. BOX 8108 TELECOPIER
STEVEN J. HELMERS m C so DAROTA BTTOS (60S) 3a42-280!
GARY . SENSEN ' E-MAIL
MARVIN D. TRUHE TELEPHONE (60S) 342-2800 truhelaw@rapidnet.com

LARRY . VON Warn June 30, 1997

VIA FACSIMILE

Mr. Michael M. Hickey

Bangs, McCullen, Butler,
Foye & Simmons '

Attorneys at Law

P.O. Box 2670 .

Rapid City, SD 57709

Re: Water Rights on Battle Creek ‘
Dear Mike:

I am writing as a follow-up to my June 19, 1997 letter to you regarding the above matter, and
my subsequent telephone calls to your office on June 24, 1997 and again this morning.

Since I have not heard back from you I assume you have not yet been able to arrange the
"resolution” meeting between us and our clients that you had asked for and wanted to

schedule last week. ‘

Also, we need to formally request a continuance of the scheduled July 10, 1997 hearing as
we discussed two weeks ago. I was unable to reach Diane Best by phone today, so enclosed
is a copy of my letter to Diane to that effect. Diane's letter to us last week indicated that if
we wanted a continuance both parties should request it. I would think that my enclosed letter
to her might be enough, but just in case, would you please send a short letter to Diane
joining in this request so there is no question of your position.

EXHIBIT C
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Mr. Michael M. Hickey
Page 2
June 30, 1997

In the meantime, please give me a call so that we can schedule your proposed meeting
between the parties and counsel. Thank you for your consideration.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

7

Marvin D. he

MDT:nlb

cc.  Robert Borgmeyer (via facsimile)

1
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TrRUHEE, BEARDSLEY, JENSEN,

HreiMmers & VoN WALD,
Pror. L.L.C.

ATTORNEYS AT Law

BLACK HILLS CORPORATION BUILDING - i8T FLOOR

STEVEN C. BEARDSLEY
LINDEN R. EVANS .
TELECOPIER

628 NINTH STREET

P. O. BOX 8106

HELMERS
STEVEN & (80S8) 342-280i1

RAPID CITY, SOUTH DAKOTA 37709

GARY T, SENSEN E-MAJL
MARVIN D. TRUHE
LARRY M. VON WALD

TELEPHONE (60S) 342-2800 truhelaw@rapidnet.com

June 30, 1997

VIA FACSIMILE

Ms. Diane Best

Assistant Attorney General
Office of the Attorney General
Capitol Building

500 E. Capitol Avenue

Pierre, SD 57501

Re:  Battle Creek Water Rights.

Dear Diane:

I was unable to reach you by phone today regarding the above matter, so I will write instead.
I am writing as a follow-up to my June 19, 1997 letter to you in which I indicated that Mike
Hickey wanted to arrange a resolution meeting between us and our clients, and in the

- meantime we agreed to request a continuance of the hearing. Mike has not yet scheduled that
meeting, and I am waiting to hear back from him, but in the interim I felt I should formally
request a continuance of the scheduled July 10, 1997 hearing.

Therefore, please treat this letter as my formal request for a continuance for the reason that
the parties are actively pursuing settlement negotiations such that a contested hearing may
not be necessary. I can also state that, even though I have not talked to Mike recently, based
on my earlier conversations and letter to him, he joins in this request. In my call to you
today I had also intended to ask whether a formal pleading is necessary requesting the
continuance. Is such a pleading necessary? If so, I can fax one to you tomorrow.

Also, under the circumstances, I would resist having my client respond unilaterally to your
discovery requests, including interrogatories, in the meantime. You indicated to me earlier
that you had intended to serve both parties with this discovery, but due to a personal matter
hadn't served Mike Hickey's clients. At that time I indicated I would serve interrogatories on

EXHIBIT D
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Ms. Diane Best
Page 2
June 30, 1997

him given your circumstances, but shortly thereafter Mike called asking for a resolution
meeting. Therefore, Mike and I agreed to postpone discovery until after that meeting (and
then obviously only if necessary), and to request a continuance.

Accordingly, please give me a call at your earliest convenience so that we can discuss the
continuance and the discovery. Thank vou, and I will await vour call.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

Marvin D. Truhe ‘

MDT:nib

cc:  Robert Borgmeyer (via facsimile)

Michael M. Hickey (via facsimile)
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.Bangs. McCullen, Butler, Foye & Simmons, LL.RP

18 St Joo Surest
Malling Address P.Q. Box 2570
Repid Crey, Seueh Dakota 67709-9570
6053431040
Telecopian 208 BA3IMSG3

July 1, 1997

Jozeph M. Butter
Thomaes H. Foys
Thomes E Simmona
Cherige L. River
Alleny G. Nalson
Jameg R Hurlay
Michaal M. Hickey
Yerry L Hofer
Peuriek Ouffy

Reod Bchlauger *
Danlal £ Duffy
Jeffray G. Hurd
Veronica L. Bowen
John H, Reforth

Geoorge A, Barge [18e21a80)
WA. MeCutan #19431887]

* AL admiceed In Mirmesots,
Nebraska snd North Dakota

SENT VIA FAX 342.2801

Mr. Marvin Truhe

TRUHE BEARDSLEY LAW OFFICE
P.O. Box 8106

Rapid City, SD 57709

Re:  Water Rights on Battle Creek, Custer County, South Dakota
Vested Water Rights Application Nos, 2367-2, 2368-2 and 2369-2

Dear Marv:

T received your fax concerning your request to continue the hearing scheduled for July
10, 1997. As I told you at the time we initially visited about a continuance, I was not
authorized to grant the same and I needed to tailk with my client. X have done so and they do
not want to continue the hearing. They are desirous to have this matter resolved. Hopefully,
this can be accomplished by .settlement, but if not then they waant the matter heard and decided
by the water management board. Thus I will not join in your request for a continuance.

As we discussed my client remains wﬂhng to discuss possible settlement of this case.
To that end I would suggest that we get together this Thursday at 3:00 p.m. or anytime next
Monday afternoon.

Please et me know if either of these dates will work. Thank you.

Sincerely,

mmh:eaa
cc:  client
Diane Best (773-4106)

EXHIBIT E




TRUHE, BEARDSLEY, JENSEN,

HeELMERS & VoN WALD,
Pror. L.L.C.

ATTORNEYS AT LAaw

BLACK HILLS RPORAT N ] N « ST F
STEVEN C. BEARDSLEY CORPORATION BUILOING - 18T FLOOR

. RB. EVANS 625 NINTH STREET

P. O, BOX 8i106 TELECOPIER

STEVEN J. HELMERS (6081 342-2801
RAPID CITY, SOUTH DAKOTA S7709
GARY D. JENSEN E-MAIL
TELEPHONE (60S) 342-2800 l idnet.
MARVIN D. TRUHE truhelaw @rapidnet.com
LARRY M. VON WALD J ul 1 1997
y 1,

VIA FACSIMILE

Mr. Michael M. Hickey

Bangs, McCullen, Butler,
Foye & Simmons

Attorneys at Law

P.O. Box 2670

Rapid City, SD 57709

Re:  Water Rights on Battle Creek

Dear Mike:

It is 3:00 p.m. and I just received your fax indicating that, contrary to what you told me two
weeks ago, you would not agree to a continuance of the scheduled hearing in the above
matter. Iam extremely upset and, frankly, disappointed by your actions. It was your
suggestion two weeks ago that we have a meeting of the parties to discuss resolution, a
meeting that you said you would set up, and that led to our mutual decision to forego any
discovery in the meantime, and request a continuance of the hearing.

While you did indicate that you would have to check with your client regarding the
continuance, it was made quite clear that if your client did not concur you would notify me
immediately. In fact, I explicitly stated in my June 19, 1997 faxed letter to you that,
"Accordingly, unless I shortly hear from you otherwise, I will assume that we will continue
the hearing, discontinue discovery, and spend our energies working toward an amicable
resolution of this matter." (Emphasis added).

I did not hear from you for the past two weeks, despite phone calls to your office last week
and again this week, and my letter to you yesterday. Finally, 13 days after my above letter I
receive your letter today saying the hearing is still on as far as you are concerned. Your
actions have made it impossible for me to serve interrogatories that could be compelled to be

EXHIBIT F




Mr. Michael M. Hickey “
Page 2
Tuly 1, 1997

answered prior to the hearing, but I will do whatever is necessary to take both of your clients
depositions before the end of the week. Accordingly. if you do not call me by 9:00 a.m.
tomorrow with a mutually agreeable time for those depositions, I will move to compel those
depositions consistent with my own schedule. If we mutually agree to a time for those
depositions, I will also request that we put that agreement in writing.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.

M%he

MDT:nib

cc.  Robert Borgmeyer (via facsimile)




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD
IN THE MATTER OF THE APPLICATION
OF J D RANCH REAL ESTATE, LLC, TO RODALES RANCHES'

)
VALIDATE APPLICATION NOS. 2368-2 ) RESPONSE TO MOTION
AND 2369-2 ) TO COMPEL

)

Rodales Ranches, Inc. ("Rodales"), Intervenor in Opposition in
the Matter of the Application of J.D. Ranch Real Estate, L.L.C. to
Validate Vested Water Rights Application Nos. 2368-2 and 2369-2
("J.D. Application") hereby responds to the Motion to Compel
submitted by Diane Best, counsel for the DENR.

1. Rodales incorporates by reference herein the pleadings
submitted simultaneously herewith, including Rodales' Motion for
Continuance and Counsel's Affidavit in Support of Continuance.

2. Under ordinary circumstances Rodales would have no
objection to answering the proffered interrogatories; however,
Rodales does object given the circumstances of this case as set
forth herein and in the accompanying pleadings. .

3. Without reiterating those specifics, it is manifestly
unjust that Rodales be required to deliver its entire case to its
adversary when Rodales is unable to obtain like information from
that adversary, which circumstances were occasioned in part by the
DENR inadvertently being unable to serve reciprocal pleadings on
J.D. Ranch, but primarily due to the actions of counsel for J.D.
Ranch as set forth in the accompanying pleadings.

4. Further, given these circumstances, Rodales does not have

sufficient time nor information to prepare meaningful answers to
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the interrogatories in the short time available between now and the
hearing. The requested information requires Rodales to lay out its
entire case in opposition to the J.D. Ranch water rights
applications, including identification of witnesses, documents, and
other evidence, admitting or denying legal and factual issues, etc.
Virtually all of the requested information was intended to be

developed during the discovery process and during the preparation

for the hearing. Again, however, because of the earlier stated
events Rodales has not been conducting discovery nor preparing for
the hearing. Accordingly, any meaningful answers to those
interrogatories cannot be given until that discovery and hearing
preparation is complete.

| 5. On the other hand, a continuance will allow sufficient
time for that discovery and hearing preparation, and thus allow
meaningful responses to those interrogatories, such that all
parties will be better informed at the eventual hearing.

Dated this O ~—day of July, 1997.

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C

By: Tﬁ4,4522222f7
Marvin D. Truhe

Black Hills Corporatlon
Building, 1%% Floor
P.O. Box 8106

Rapid Ccity, SD 57709
(605) 342-2800

Attorney for Rodales Ranches, Inc.




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF THE APPLICATION
OF J D RANCH REAL ESTATE, L.L.C.
TO VALIDATE VESTED WATER RIGHT
APPLICATION NOS. 2368-2 and

)

) CERTIFICATE OF SERVICE

)
2369~-2, and IN THE MATTER OF THE )

)

)

)

APPLICATION OF RODALES RANCHES,
INC. TO VALIDATE VESTED WATER

RIGHT APPLICATION NO. 2373-2

The undersigned attorney hereby certifies that Rodales
Ranches' Motion for Continuance, Affidavit in Support of Motion
with Exhibits A through F, and Response to Motion to Compel were
served upon the persons herein next designated, on the date below
show, by hand-delivery of true and correct copies thereof to
Michael M. Hickey at 818 St. Joseph Street, Rapid City, South
Dakota 57701; by facsimile transmission of the same to Diane Best,
Assistant Attorney General, at /900 a.m., MST, to facsimile No.
(605) 773-4106; and by depositing the originals thereof in the
United States mail at Rapid City, South Dakota, postage prepaid, in
an envelope addressed to:

Ms. Diane Best

Assistant Attorney General

Office of the Attorney General

500 E. Capitol Avenue
Pierre, SD 57501

Dated this 3rd day of July, 19:;;<;%?i:;ﬁ42;;;%%§;7

Marvin D. Truhe

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

625 Ninth Street, 1st Floor

P. O. Box 8106

Rapid city, SD 57709

Telephone: (605) 342-2800

Attorney for Rodales Ranches, Inc.
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ATTORNEYS AT Law
STEVEN C. BEARDSLEY BLACK HILLS CORPORATION BUILDING - IsT FLOOR
LINDEN R. EVANS 625 NINTH STREET
STEVEN J. HELMERS " ©. Box si0e (Jféfffz’lii.
GARY D. JENSEN RAPID CITY, SOUTH DAKOTA 57709 E-MAIL
MARVIN D. TRUHE TELEPHONE {608) 342-2800 truhelaw@rapidneticom
VIA FACSIMILE HAND-DELIVERED
)/ Ms. Diane Best Mr. Michael M.Hickey
Assistant Attorney General Bangs, McCullen, Butler, Foye &
Office of the Attorney General Simmons, L.L.P.
500 E. Capitol Avenue 818 St. Joseph Street
Pierre, SD 57501 Rapid City, SD 57701

Re:  In the Matter of the Applications of J.D. Ranch Real Estate, L.L.C.
to Validate Vested Water Rights Application Nos. 2369-2 and 2368-2;
and In the Matter of the Application of Rodales Ranches, Inc. to
Validate Vested Water Right Application No. 2373-2

Dear Diane and Mike:

Enclosed are Rodales Ranches' First Set of Interrogatories, Request for Admissions and
Request for Production of Documents in each of the above-referenced matters. This is

intended as service upon you by mail.

I am mailing the original documents to Diane for filing. y

| % Y
Sincerely, 0S€
y W e

TRUHE, BEARDSLEY, JENSEN, HELMERS & A

VON WALD, Prof. L.L.C. . ‘ /
M g

Marvin D. Truhe

MDT:nlb
Enclosures



STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

RODALES RANCHES' FIRST
SET OF INTERROGATORIES,
REQUEST FOR ADMISSIONS,
AND REQUEST FOR

PRODUCTION OF DOCUMENTS

IN THE MATTER OF THE APPLICATION
OF RODALES RANCHES, INC. TO
VALIDATE APPLICATION NO. 2373-2

N S s o N’

Rodales Ranches, Inc. (Rodales), Applicant in the above

matter, requests that JD Ranch Real Estate, LLC (JD Ranch), answer

t
i\
the following interrogatorijes and requests for admissions and

produce the following documents for inspection and copying at the
office of the undersigned attorney as counsel for Rodales within 20
days of service herein, i.e., on or before August 11, 1997, as
required by Order of the Hearing Officer in this matter.

As used in these interrogatories, requests for admissions, and
document requests, the terms listed below are defined as follows:

1. "Identify," when used to refer to a natural person, means
to state the person's full name, present or last known address,
present title and employer or other business affiliation, and
employer and title at the time of the actions at which each
discovery request is directed.

2. "Identify," when used to refer to a document, means to
state, with sufficient particularity for use in a subpoena duces
tecum or request for production of documents, the following:

a) Subject of the document;

b) Title of the document;

c) The type of document (e.g., letter, memorandum,

telegram, etc.);




d) The date of the document, or if the specific
date thereof is unknown, the month and year or other
best approximation of such date;

e) The identity of the person or persons who wrote,

contributed to, prepared or originated the document;

f) The identity of the person or persons to whom

the document was directed or who received the

document or copies of the document or any portion
thereof; and

g) The present or last known location and custodian

of the document.

In lieu of providing this information, you may produce
the responsive documents to Rodales' undersigned counsel,
indicating with respect to each document the discovery
request in response to which it is being produced.

3. "WR #359-2" refers to Rodales Water Right No.
0359-2 which is the subject of Rodales Application No.
2373-2.

4, "Rodales property" refers to the property owned
by Rodales along Battle Creek, Custer County, South
Dakota.

INSTRUCTIONS

1. Please restate the text of each discovery
request preceding your response thereto.

2. In producing documents, please segregate the

documents, where applicable, according to the number of




the discovery request in response to which it is being
produced.

3. In producing documents, please furnish all
documents available to you, regardless of whether such
documents are possessed directly by you or your agents,
employees, representatives, investigators, or attorneys.

4. If any document identified in response to a
discovery request was, but is no longer, in your
possession, custody or control, or was known to you, but
is no longer in existence, please state what disposition
was made of the document.

5. If any documents cannot be produced in full,
please produce them to the extent possible, specifying
each reason for your inability to produce the remainder
and stating whatever information, knowledge or belief you
have concerning the unproduced portion.

6. If any document is withheld from production on
the basis of a claim of privilege or otherwise, please
identify each such document and the grounds upon which
its production is being withheld.

7. This discovery request is intended to be
continuing in nature. You are directed to supplement
your responses hereto by producing in a timely fashion
such responses to interrogatories, and additional

documents requested herein as are obtained by you in the

future.



8. Notice is hereby given that any request for
admission that is neither denied nor objected to within

20 days is deemed admitted.

INTERROGATORIES, REQUESTS FOR ADMISSIONS, AND
REQUEST FOR PRODUCTION OF DOCUMENTS

1. Have you, or anyone acting on your behalf,
contacted any of the prior or current owners of the
Rodales property regarding WR #359-2, or the subject
matter of your objections to that water right? If so:

a. Identify each such person.

b. The date when that person was contacted, and by
whom.

c. The substance of any statements they made,
written or oral, regarding such right. If a written
record of any such statements were made, including but
not limited to signed or unsigned letters, memoranda, or
summaries of interviews, please produce a copy of same.

2. What is the specific basis for your contention
that Rodales or its predecessors in interest have failed
to beneficially use WR #359-2 for a period or periods in
excess of three years?

3. What is the specific basis for your contention
that Rodales or its predecessors in interest have

abandoned WR #359-27



4. Do you contend that beneficial use was not made
of WR #359-2 for any year or years between 1895 and 19972
If so, identify the year or years.

5. As to any year or years identified in the
preceding Interrogatory identify the following:

a. All persons who are purportedly able to
establish, or testify to, any of the above purported
years of non-use, with specific reference to each year
between 1895 and 1997.

b. All documents or other evidence which
purportedly establish the above purported non-use, with
specific reference to each year between 1895 and 1997.

6. Identify any of the years of the purported non-
use years in which there was insufficient water in Battle
Creek to make any beneficial use of the above water
right.

7. Identify any of the years of the purported non-
use years in which there was insufficient water in Battle
Creek to make full beneficial use of the above water
right.

8. Identify every year that you contend no water
was diverted from the diversion point listed in
Application No. 2373-2. 1In addition, identify every year
that you contend water was diverted from the diversion
point listed in Application No. 2373-2 by Rodales or its

predecessors but not beneficially used by Rodales or its

predecessors.




9. Identify every year that you contend water was
diverted from the diversion point listed in Application
No. 2373-2 and beneficially used by JD Ranch or its
predecessors (i.e., pursuant to Water Right #422-2) but
not beneficially used by Rodales or its predecessors
(i.e., pursuant to WR #359-2).

10. Admit that the relative priority dates for
water rights as between two water rights holders may be
changed by virtue of contract or agreement between those
parties.

11. If your answer to the preceding Request for
Admission is in the negative, state with particularity
the basis for your denial.

12. Admit that the June 1, 1949, Agreement between
the Vander Mays and the Brophys, recorded in
Miscellaneous Book 17, page 455, in the Custer County
Register of Deeds Office, established that the Vander
Mays' water rights took priority over the Brophys' water
rights.

13. If your answer to the preceding Request for
Admission is in the negative, state with particularity
what that Agreement established regarding the respective
priority of water rights between the Vander Mays and the
Brophys.

14. Admit that the June 1, 1949, Agreement is

legally binding upon JD Ranch.




15. If your answer to the preceding Request for
Admission is in the negative, state with particularity on
what basis you contend that the Agreement is not legally
binding upon JD Ranch.

16. Identify all persons, expert or otherwise
(other than your attorney), you have retained, or who
have, on your behalf:

a. Conducted any tests or reviewed any private or

public records regarding this matter.

b. Prepared any reports or offered any facts or
opinions, written or oral, regarding this matter.

c. As to any such reports, facts or opinions,
provide a copy of any such written document, or, if oral,
the substance of the reports, facts or opinions.

17. Identify any and all expert witnesses you
expect to call at the hearing in the above-entitled
matter, the subject matter on which the expert is
expected to testify, the substance of the facts and
opinions to which the expert is expected to testify, and
the grounds for each opinion.

18. 1Identify all witnesses including fact
witnesses, you expect to call at hearing in the above-
entitled matter in support of your assertion that Rodales
or its predecessors in interest have failed to
beneficially use the water right as set forth in your

September 20, 1996, petition in opposition t the water

right.




19. For each witness identified in the preceding
Interrogatory provide a summary of the facts and opinions
upon which the witness is expected to testify.

20. Identify all witnesses you expect to call at
hearing in the above-entitled matter with respect to youf
assertion that Rodales and its predecessors in interest
have abandoned the water right.

21. For each witness identified in the preceding
Interrogatory, provide a summary of the facts and
opinions upon which the witness is expected to testify.

22. Identify all witnesses you expect to call at
hearing with regard to the June 1, 1949 Agreement
referred to above, whether with regard to the priority of
the water rights or otherwise.

23. For each witness identified in the preceding
Interrogatory, provide a statement of the facts and
opinions on which the witness is expected to testify.

24. Produce each exhibit, including but not limited
to maps, statements, affidavits, letters, or any other
documents you intend to introduce into evidence at the
hearing in the above-entitled matter.

25. Admit that using water for irrigation at the
rate claimed and the location claimed in Application No.
2373-2 constitutes a beneficial use as that term is
defined in SDCL 46-1-6(3).

26. If your response to the preceding Request for

Admission is anything other than an unqualified




admission, state all facts upon which you rely for your
response, identify all persons having knowledge of those
facts, and identify all documents referring or relating
in any way to those facts.

27. Admit that utilizing water for irrigation as
described in Application Nos. 2373-2 is in the public
interest.

28. 1If your response to the foregoing paragraph is
anything other than an unqualified admission, state all
facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all
documents referring or relating in any way to those
facts.

29. Admit that the water right set forth in
Application No.2373-2 was properly perfected and
initiated pursuant to 1881 Session Law ch. 142.

30. If your response to the foregoing paragraph is
anything other than unqualified admission, state all
facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all
documents referring or relating in any way to those
facts.

31. Admit that the water right for which validation
is sought in Application No. 2373-2 constitutes a valid
water right as of March 7, 1907.

32. If your response to the preceding paragraph is

anything other than an unqualified admission, state all




facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all
documents referring or relating in any way to those

facts.

33. Admit that the water rights for which
validation is sought in Application No. 2373-2
constitutes a valid water right as of July 1, 1955,
pursuant to SDCL 46-1-10.

34. If your response to the preceding paragraph is
anything other than an unqualified admission, state all
facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all
documents referring or relating in any way to those

facts.

35. Identify the person or persons answering these
interrogatories and requests for admissions, and all
persons assisting in their preparation, including:

a. Every person consulted in order to secure to
requested information;

b. Every person who furnished the information upon

which the responses are based;

c. Every person who secured the information upon
which the responses are based;
d. Every person who prepared and participated in

the preparation of the responses; and

10




e. Every person involved in furnishing any
subsequent modifications to any responses to any of these
interrogatories or requests for admissions.

Dated this 22nd day of July, 1997.

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C

By:

Marvin D. Truhe

Black Hills Corporation

Building, 1%% Floor

P.O. Box 8106

Rapid city, SD 57709
(605) 342-2800

Attorney for Rodales Ranches, Inc.

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that Rodales
Ranches' First Set of Interrogatories, Request for Admissions, and
Request for Production of Documents were served upon the persons
herein next designated, on the date below show, by hand-delivery of
true and correct copies thereof to Michael M. Hickey at 818 St.
Joseph Street, Rapid City, South Dakota 57701; by facsimile
transmission of the same to Diane Best, Assistant Attorney General,
at 44“A5~' p.m., MBT, to facsimile No. (605) 773-4106; and by
depositing the originals thereof in the United States mail at Rapid
city, South Dakota, postage prepaid, in an envelope addressed to:

Ms. Diane Best

Assistant Attorney General

Office of the Attorney General

500 E. Capitol Avenue
Pierre, SD 57501

11




, Dated this 22nd day of July, iij;;z;zZZL4£::;2z%;7

Marvin D. Truhe

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

625 Ninth Street, 1st Floor

P. O. Box 8106

Rapid City, SD 57709

Telephone: (605) 342-2800

12




DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
© A 1997
GReAT FACES. CREATPLACES. vgust 1, PIERRE, SQUTH DAKQTA 57501-3181
NOTICE
TO: | John Hamner Robert Borgmeyer
JD Ranch Real Estate Rodales Ranches
HC 89, Box 298 9055 N. Morning Glory Road
Hermosa, SD 57744 Paradise Valley, AZ 85253-1736
FROM: John Hatch, Chief Engineer
Water Rights Program

(605) 773-3352
SUBJECT:  Scheduling of Hearing on Vested Water Right Application Nos. 2368-2, 2369-2, 2373-2

The Water Management Board will consider Application Nos. 2368-2, 2369-2 and 2373-2 at 9:30 AM
(CDT) on October 1, 1997, in the Conference Room, Floyd Matthew Training Center, Joe Foss
Building, 523 E. Capitol Ave., Pierre SD. The agenda time is an estimate and may be delayed due to
prior agenda items.

Enclosed are copies of July 9 and 30, 1997, orders issued by Hearing Chairman Rodney Freeman.
These orders are the result of telephonic motion hearings.

Applicable provisions of the Notice of Hearing published in the Custer County Chronicle for each
application will still apply at this hearing. This hearing is an adversary proceeding. Any party of
record has the right to be present and to be represented by a lawyer. These and other due process rights
will be forfeited if they are not exercised. Decisions of the Board may be appealed to the Circuit Court
and State Supreme Court as provided by law.

Please contact Tim Schaal at (605) 773-3352 or Diane Best, Assistant Attorney General at (605) 773-
3215, if you have any questions. .

enclosure
c: Diane Best, Assistant Attorney General

Marvin Truhe, Attorney
Michael Hickey, Attorney



PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NOS. 2368-2 AND 2369-2,
JD RANCH REAL ESTATE, LLC

VESTED WATER RIGHT APPLICATION NO. 2373-2, RODALES RANCHES, INC.

John Hamner Counsel:

JD Ranch Real Estate, LL.C
HC 89, Box 298
Hermosa, SD 57744

Rodales Ranches, Inc. Counsel:

1721 11th Street
Rapid City, SD 57701

Robert Borgmeyer
9055 N. Morming Glory Road
Paradise Valley, AZ 85253-1736

Michael M. Hickey

Bangs McCullen Law Firm
P.0. Box 2670

Rapid City, SD 57709-2670

Marvin D. Truhe

Truhe, Beardsley, Jensen
Helmer & Von Wald

P. 0. Box 8106

Rapid City, SD 57709




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOQURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF THE
APPLICATIONS OF J.D. RANCH
REAL ESTATE, L.L.C. TO
VALIDATE VESTED WATER RIGHTS
APPLICATIONS NOS. 2369-2

AND 2368-2

ORDER

N et N e S

A hearing on a motion to compel and a motion for
continuance was held by telephone conference call in the above-
entitled matter on July 3, 1997. Counsel for each of the parties
participated.

The Hearing Chairman first considered the motion for
continuance. The Chairman considered the opposition to the
continuance made by Mr. Hickey on behalf of his client and also
considered the necessity for full discovery to assure adequate
fact-finding by the Board;

The Hearing Chairman also considered allowing briefing
with regard to questions of law raised by the parties with regard
to this entire matter.

Having heard and considered the argument of counsel,
and having considered the written submissions of counsel on these
matters, the Hearing Chairman hereby

ORDERS that a continuance is granted in the above-
entitled matter up to and including the Water Management meeting
scheduled October 1 and 2, 1997. The precise time and date will
be set by the staff and notice will be given appropriately; the

Chairman further




ORDERS that discovery be completed by September 15,
1997; the Chairman further

ORDERS that briefs on important disputed questions of
law be filed simultaneously on September 15, 1995, with any reply
filed by September 25, 1997; and the Chairman further

ORDERS that the Division's motion to compel is denied

as premature by virtue of theéFrior orders of the Chairman.

Dated this 2 day of July, 1997.

BY THE HEARING CHAIRMAN

Y7

Rodney Freeman
Water Management Board

n-pld43.jpg(word)




BEFORE THE
SOUTH DAKOTA WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

IN THE MATTER OF THE
APPLICATION OF RODALES

RANCH, INC. TO VALIDATE
VESTED WATER RIGHT NO. 0359-2 ORDER
IN THE MATTER OF THE
APPLICATIONS OF JD RANCH

REAL ESTATE, LLC, TO VALIDATE
VESTED WATER RIGHT

NOS. 2368-2 AND 2369-2

On July 21, 1997, a teleconference hearing was held to
address discovery issues in the above-entitled matters. Rodales
Ranch, Inc. and the Borgemeyer family were present through
counsel Marvin Truhe. John Hamner, along with counsel Michael
Hickey, were present on behalf of JD Ranch, LLC. Tim Schaal was
present with DENR counsel Diane Best.

The telephone conference hearing was designed to
resolve two disputes: (a) the timing of responses to
interrogatories; and (b) the timing of depositions. After
hearing the arguments of counsel, it is hereby

ORDERED that any interrogatories, requests for
admissions, or document requests tendered to other parties in
this proceeding on or before July 22, 1997, are to be answered on
or before August 11, 1997. It is further

ORDERED that any interrogatories, requests for
admissions or document requests tendered by any party in the
above-entitled matter after July 22, 1997, are to be answered

within twenty (20) days. It is further




ORDERED that the Rodales Ranch, Inc./Borgemeyer request

to compel or otherwise order the taking of depositions on
July 21, 1997, is denied. And it is further

ORDERED that the previously issued procedural schedule
in the above-~entitled JD Ranch matter is hereby incorporated and

is applicable to both of the,aE?ve-entitled proceedings.

Dated this gz: day of July, 1997.

Rodney Freeman AYj

n-pld22.db(word)




CERTIFICATION
I hereby certify that on August 1, 1997, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated August 1,
1997, along with a copy of the July 9 and 30, 1997, orders issued by Hearing Chairman Rodney
Freeman, regarding Scheduling of Hearing on Vested Water Right Application Nos. 2368-2,
2369-2, and 2373-2, addressed as stated below:
John Hamner, JD Ranch Real Estate, HC 89, Box 298, Hermosa, SD 57744.

Robert Borgmeyer, Rodales Ranches, 9055 N. Morning Glory Road, Paradise Valley, AZ 85253-
1736.

Marvin Truhe, Attorney, Truhe, Beardsley, Jensen, Helmer & Von Wald, P.O. Box 8106, Rapid
City, SD 57709.

Michael Hickey, Attorney, Bangs, McCullen Law Firm, P.O. Box 2670, Rapid City, SD 57709-
2670.

A copy of the above described Notice and attachments was sent Inter-office to:

Diane Best, Assistant Attorney General, Capitol Building.

C %A&/ Fet

Cheryl F. Frodt
Secretary

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

LA
Sworn to, before me, this §/ day of /*7215 ﬂ.—if , 1997

/d/éw 7 /W@é

Notary Public

.........
..............

KAREN SCHLAAK kg
NOTARY PUBLIC .
soum umom

SCHLAAK Notar =
Y Puhhc
My Commission Expireg

April 1, 200




Joseph M. Butler

Thomas H. Foye
Thomas E. Simmons

Charles L. Riter
Allen G. Nelson
James P Hurley
Michse! M. Hickey

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.

818 St. Joe Street
Mailing Address P.0. Box 2670

Rapid City, South Dakota 57709-2670 ;e' Ty t S';;’;
atric
605-343-1040 Rod Schiauger*
Telecopier 805-343-1503 Daniel F. Duffy

Jeffrey G. Hurd
Veronica L. Bowen
John H. Raforth

George A. Bangs (1843-1895)
WA. McCullen 1943-1987]

August 15, 1997

Mr. John Hatch
Chief Engineer Nebraska andt Nortn Deakors.
Water Rights Program
South Dakota Department of
Environment & Natural Resources
Foss Building
523 East Capitol Avenue
Pierre, SD 57501

Re:  In the Matter of the Applications of JD Ranch Real Estate, LLC, to Validate
Application Nos. 2368-2 and 2369-2; and

In the Matter of the Application of Rodales Ranches, Inc. to Validate
Application No. 2373-2.

Dear Mr. Hatch:

Referencing Applications of JD Ranch Real Estate, Nos. 2368-2 and 2369-2, I enclose
Answers to Rodales Ranches’ First Set of Interrogatories, and Request for Admissions and
Request for Production of Documents; and, referencing the Application of Rodales Ranches,
Inc., No. 2373-2, T enclose Answers to Rodales Ranches’ First Set of Interrogatories, and
Request for Admissions and Request for Production of Documents.

Sincerely,

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

Michael M. Hickey — f/ﬂ
MMH:gb

Encl.
cc: Client
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STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF THE APPLICATION ) ANSWERS TO RODALES

OF RODALES RANCHES, INC, TO ) RANCHES' FIRST SET OF
VALIDATE APPLICATION NO. 2373-2 ) INTERROGATORIES, AND

) REQUEST FOR ADMISSIONS

) AND REQUEST FOR PRODUCTION
) OF DOCUMENTS

JD Ranch Real Estate, LLC (JD Ranch), for its answers to the following interrogatories

and requests for admissions and produce the following documents, states the following:

1. Have you, or anyone acting on your behalf, contacted any of the prior or current
owners of the Rodales property regarding WR 1359-2, or the subject matter of your objections
to that water right? If so:

a. Identify each such person.
b. The date when that person was contacted, and by whom.
c. The substance of any statements they made, written or oral, regarding such

right. If a written record of any such statements were made, including but not
limited to signed or unsigned letters, memoranda, or summaries of interviews,
please produce a copy of same.

ANSWER: Not that I am aware of.

2. What is the specific basis for your contention that Rodales or its predecessors in
interest have failed to beneficially use WR 1359-2 for a period or periods in excess of three
years?

ANSWER: The specific basis for our contention is conversations with former
owners, managers, and employers on the Custer Ranch (Duane Lammers, Rich Cleland,
Donny Colb); conversations with neighbors (Eugene Baker); the opinion of our expert

witness (E.J. Duster) and the examination and photographs of the lateral field ditches of

Rodales Ranch by John B. Hamner and E. J. Duster



3. What is the specific basis for your contention that Rodales or its predecessors in
interest have abandoned WR #359-2?

ANSWER: Water has not been used as stated above.

4. Do you contend that beneficial use was not made of WR #359-2 for any year or
years between 1895 and 19977 If so, identify the year or years.

ANSWER: Beneficial use would not have been made for the past 10 or 15 years

(1987 or 1992 to 1997) due to the condition of the lateral and field ditches.

5. As to any year or years identified in the preceding Interrogatory identify the
following:
a. All persons who are purportedly able to establish, or testify to, any of the above
purported years of non-use, with specific reference to each year between 1895
and 1997.
b. All documents or other evidence which purportedly establish the above

purported non-use, with specific reference to each year between 1895 and 1997.
ANSWER: a) Duane Lammers, 777 Ranch, Hermosa, SD 57744
Rich Cleland, Spanish 5 Ranch, Piedmont, SD 57769
Donny Colb, Custer Ranch, Hermosa, SD 57744
Eugene Baker, Baker Ranch, Hermosa, SD 57744
E.J. Duster, HCR 56, Box 91, Oral, SD 57766
b)Expected sworn testimony and Duster’s Report
6. Identify any of the years of the purported nonuse years in which there was
insufficient water in Battle Creek to make any beneficial use of the above water right.
ANSWER: Unknown at this time.
7. Identify any of the years of the purported nonuse years in which there was
insufficient water in Battle Creek to make full beneficial use of the above water right.

ANSWER: Unknown at this time.



8. Identify every year that you contend no water was diverted from the diversion point
listed in Application No. 2373-2. In addition, identify every year that you contend water was
diverted from the diversion point listed in Application No. 2373-2 by Rodales or its
predecessors but not beneficially used by Rodales or its predecessors.

ANSWER: 1 believe no water was beneficially used by Rodales for the past 10 to
15 years.

9. Identify every year that you contend water was diverted from the diversion point
listed in Application No. 2373-2 and beneficially used by JD Ranch or its predecessors (i.e.,

pursuant to Water Right #422-2) but not beneficially used by Rodales or its predecessors (i.e.,
pursuant to WR 1359-2).

ANSWER: Before 1971 I do not know; Between 1971 and 1995 see attached
correspondence; and between 1995 and 1997 beneficial use was not made but had state
permission due to flooding and flood damage to ditch system.

10.  Admit that the relative priority dates for water rights as between two water
rights holders may be changed by virtue of contract or agreement between those parties.

ANSWER: Deny.

11.  If your answer to the preceding Request for Admission is in the negative, state
with particularity the basis for your denial.

ANSWER: The priority date of a water right issued and recognized by the state
cannot be altered by a private agreement between private individuals.

12. Admit that the June 1, 1949, Agreement between the Vander Mays and the
Brophys, recorded in Miscellaneous Book 17, page 455, in the Custer County Register of
Deeds Office, established that the Vander Mays' water rights took priority over the Brophys'

water rights.

ANSWER: Deny.



13.  If your answer to the preceding Request for Admission is in the negative, state
with particularity what that Agreement established regarding the respective priority of water
rights between the Vander Mays and the Brophys.

ANSWER: The decument speaks for itself and clearly states that it was not

intended to affect the water rights of the parties.

14.  Admit that the June 1, 1949, Agreement is legally binding upon JD Ranch.

ANSWER: Deny.

15.  If your answer to the preceding Request for Admission is in the negative, state
with particularity on what basis you contend that the Agreement is not legally binding upon J-
D Ranch.

ANSWER: The document speaks for itself.

16.  Identify all persons, expert or otherwise (other than your attorney), you have
retained, or who have, on your behalf:

a. Conducted any tests or reviewed any private or public records regarding this
matter.

b. Prepared any reports or offered any facts or opinions, written or oral, regarding
this matter. :

C. As to any such reports, facts or opinions, provide a copy of any such written

document, or, if oral, the substance of the reports, facts or opinions.

ANSWER: See answer to Interrogatory No. 2.

17.  Identify any and all expert witnesses you expect to call at the hearing in the
above-entitled matter, the subject matter on which the expert is expected to testify, the
substance of the facts and opinions to which the expert is expected to testify, and the grounds
for each opinion.

ANSWER: The question is objected to on the grounds that it requests attorney

work product.



18.  Identify all witnesses including fact witnesses, you expect to call at hearing in
the above entitled matter in support of your assertion that Rodales or its predecessors in
interest have failed to beneficially use the water right as set forth in your September 20, 1996,
petition in opposition to the water right.

ANSWER: The question is objected to on the grounds that it requests attorney
work product.

19.  For each witness identified in the preceding interrogatory provide a summary of
the f acts and opinions upon which the witness is expected to testify.

ANSWER: Our expert will testify that water has not been beneficially used by
Rodales for the past 10 or 15 years based on the condition of the ditches in question.

20.  Identify all witnesses you expect to call at hearing in the above-entitled matter
with respect to your assertion that Rodales and its predecessors in interest have abandoned the
water right.

ANSWER: The question is objected to on the grounds that it requests attorney
work product.

21.  For each witness identified in the preceding Interrogatory, provide a summary
of the facts and opinions upon which the witness is expected to testify.

ANSWER: See answer to Interrogatory No. 2 above.

22.  Identify all witnesses you expect to call at hearing with regard to the June 1,
1949 Agreement referred to above, whether with regard to the priority of the water rights or
otherwise.

ANSWER: The question is objected to on the grounds that it requests attorney

work product.

23.  For each witness identified in the preceding Interrogatory, provide a statement
of the facts and opinions on which the witness is expected to testify.

ANSWER: See answer to Interrogatory No. 2.



24.  Produce each exhibit, including but not limited to maps, statements, affidavits,
letters, or any other documents you intend to introduce into evidence at the hearing- in the
above-entitled matter.

ANSWER: The question is objected to on the grounds that it requests attorney

work product.

25.  Admit that using water for irrigation at the rate claimed and the location claimed
in Application No. 2373-2 constitutes a beneficial use as that term is defined in SDCL 46-1-
6(3).

ANSWER: Admitted, if the water was actually used.

26.  If your response to the preceding Request for Admission is anything other than
an unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents referring or relating in
any way to those facts.

ANSWER: Not applicable.

27.  Admit that utilizing water for irrigation as described in Application Nos. 2373-2
is in the public interest.

ANSWER: Admitted, if the water was actually used.

28.  If your response to the foregoing paragraph is anything other than an unqualified
admission, state all facts upon which you rely for your response, identify all persons having
knowledge of those facts, and identify all documents referring or relating in any way to those
facts.

ANSWER: Not applicable.
29.  Admit that the water right set forth in Application No0.2373-2 was properly
perfected and initiated pursuant to 1881 Session Law ch. 142.

ANSWER: Unable to admit or deny, as I have no information at this time.



30.  If your response to the foregoing paragraph is anything other than unqualified
admission, state all facts upon which you rely for your response, identify all persons having
knowledge of those facts, and identify all documents referring or relating in any way to those
facts.

ANSWER: Not applicable.

31.  Admit that the water right for which validation is sought in Application No.
2373-2 constitutes a valid water right as of March 7, 1907.

ANSWER: Unable to admit or deny as I have no information concerning the

same at this time.

32.  If your response to the preceding paragraph is anything other than an
unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents referring or relating in
any way to those facts.

ANSWER: Not applicable.

33.  Admit that the water rights for which validation is sought in Application No.
2373-2 constitutes a valid water right as of July 1, 1955, pursuant to SDCL 46-1-10.

ANSWER: Unable to admit or deny as I have no information concerning the

same at this time.

34.  If your response to the preceding paragraph is anything other than an
unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents referring or relating in
any way to those facts.

ANSWER: Not applicable.

35.  Identify the person or persons answering these interrogatories and requests for
admissions, and all persons assisting in their preparation, including:
a. Every person consulted in order to secure to requested information;
b. Every person who furnished the information upon which the responses are
based;



C. Every person who secured the information upon which the responses are based;

d. Every person who prepared and participated in the preparation of the responses;
and
e. Every person involved in furnishing any subsequent modifications to any

responses to any of these interrogatories or requests for admissions.

ANSWER: a) See answer to Interrogatory No. 2.
b) See answer to Interrogatory No. 2 and John B. Hamner.
¢) John B. Hamner.
d) John B. Hamner and Michael M. Hickey.
¢) John B. Hamner and Michael M. Hickey.

Dated this 14th day of August, 1997.
J.D. RANCH REAL ESTATE, LLC

L 2 Aomerne

JOHN B. HAMNER

irs: Moz,

STATE OF SOUTH DAKOTA : i
SS
COUNTY OF PENNINGTON :

On this 14" day of August, 1997, before me, the undersigned officer, personally
appeared John B. Hamner, who acknowledged himself to be the {ﬂ@ﬂ@% e _ of ID
Ranch Real Estate, L.L.C., a limited liability company, and that he as such Y/haz /a2 2¢€4,
being authorized so to do, executed the foregoing document for the purposes therein con?ained,
by signing the name of the corporation by himself as such /12 /274 (;1 er.

IN WITNESS WHEREOF, I h

unto set my hand and official seal.

Notary Public, South Dakota

(SEAL) '
My Commission Expires: /Q/R 3 /R0

Signed as to objections this 14" day




CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of the foregoing legal
instrument upon the person herein next designated, all on the date below shown, by depositing a
copy thereof in the United States mail at Rapid City, South Dakota, postage prepaid, in an
envelope addressed to said addressee, to wit:

Mr. Marvin D. Truhe

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

P.O. Box 8106

Rapid City, SD 57709

Ms. Diane Best

Assistant Attorney General
Office of the Attorney General
500 East Capitol Avenue
Pierre, SD 57501

which is the last address of the addressee known to the subscriber.

Dated this 15th day of August, 19974/ ) /. pay
el e
Mictael M. Hick,e\y// / /




GARY D. JENSEN
MARVIN D. TRUHE
LARRY M. VON WALD

Atomey Genersl

I

H '; 1\8
‘3,;3 TrRUHE, BEARDSLEY, JENSEN, AUG 1 8 1997
P 3 HerMERs & VonN WaLD,
Pror. L.L.C.
ATTORNEYS AT Law
STEVEN C. BEARDSLEY BLACK HILLS CORPORATION BUILDING - 157 FLOOR
LINDEN R. EVANS 625 NINTH STREET
STEVEN J. HELMERS P. O. BOX 8I06 TELECOPIER
(B80O5) 342-2801

RAPID CITY, SOUTH DAKOTA 57709
TELEPHONE {605) 342-2800

August 15, 1997

/" Ms. Diane Best Mr. Michael M.Hickey
Assistant Attorney General Bangs, McCullen, Butler, Foye &
Office of the Attorney General Simmons, L.L.P.
500 E. Capitol Avenue 818 St. Joseph Street
Pierre, SD 57501 Rapid City, SD 57701

Re: In the Matter of the Application of J D Ranch Real Estate, L.L.C.
to Validate Vested Water Rights Application Nos. 2369-2 and 2368-2

Dear Diane and Mike:

Enclosed please find Rodales Ranches' Answers to J D Ranch Real Estate LLC's First Set of
Interrogatories and Request for Production of Documents, and Rodales Ranches' Answers to

DENR's First Set of Interrogatories, Request for Admissions, and Request for Production of

Documents, along with attached enclosures, in the above-referenced matter. This is intended
as service upon you by mail.

The Answers have not yet been signed but they have been forwarded to my client in Arizona
for signature. Upon my receipt of those signed originals I will mail them to John Hatch for
filing.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.

Marvin D. Truhe

MDT:nlb
Enclosures




STEVEN C. BEARDSLEY
LINDEN R. EVANS
STEVEN J. HELMERS (605) 342-280)
GARY D. JENSEN
MARVIN D. TRUHE
LARRY M. VON WALD

Aitomey Benersl
g
TrRUHE, BEARDSLEY, JENSEN, AUB 1 8 1997
HerMERS & VoN WALD,
Pror. L.L.C.

ATTORNEYS AT Law

BLACK HILLS CORPORATION BUILDING - IST FLOOR

625 NINTH STREET
P O. BOX BIOS TELECORIER
RAPID CITY, SOUTH DAKOTA 57709

TELEPHONE (60S) 342-2800

August 15, 1997

/"Ms. Diane Best Mr. Michael M. Hickey
Assistant Attorney General Bangs, McCullen, Butler, Foye &
Office of the Attorney General Simmons, L.L.P. 7
500 E. Capitol Avenue 818 St. Joseph Street -
Pierre, SD 57501 Rapid City, SD 57701

Re: In the Matter of the Application of J D Ranch Real Estate, L.L.C.
to Validate Vested Water Rights Application Nos. 2369-2 and 2368-2

Dear Diane and Mike:

Enclosed please find Rodales Ranches' Answers to J D Ranch Real Estate LLC's First Set of
Interrogatories and Request for Production of Documents, and Rodales Ranches' Answers to
DENR's First Set of Interrogatories, Request for Admissions, and Request for Production of
Documents, along with attached enclosures, in the above-referenced matter. This is intended

as service upon you by mail.

The Answers have not yet been signed but they have been forwarded to my client in Arizona
for signature. Upon my receipt of those signed originals I will mail them to John Hatch for
filing.

Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C.
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Marvin D. Truhe

MDT:nlb
Enclosures



STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD
IN THE MATTER OF THE APPLICATIONS ) RODALES RANCHES' ANSWERS
OF J D RANCH REAL ESTATE, LLC, TO ) TO DENR'S FIRST REVISED SET OF
VALIDATE VESTED WATER RIGHTS ) INTERROGATORIES, REQUEST FOR

APPLICATION NOS. 2368-2 AND 23692 ) ADMISSIONS, AND REQUEST FOR
) PRODUCTION OF DOCUMENTS

Robert J. Borgmeyer, a director of Rodales Ranches, Inc., Petitioner, in_answer to the
DENR's First Set of Interrogatories, Request for Admissions, and Request for Production of

Documents, states as follows:

Interrogatory No. 1. Identify the person or persons answering these

interrogatories and requests for admissions, and all persons assisting in their preparation,
including:

a. Every person consulted in order to secure the requested information;

b. Every person who furnished the information upon which the responses are

based;

c. Every person who secured the information upon which the responses are
based;

d. Every person who prepared and participated in the preparation of the
responses; and

€. Every person involved in furnishing any subsequent modifications to any

responses to any of these interrogatories or requests for admissions.




Answer No. 1. Robert J. Borgmeyer, with assistance from his legal counsel,

Marvin D. Truhe.

a. We consulted with Gene Baker, Clarence Kroth, Terril Brophy, Lila and Craig
Robertson, Bryce Nelson, and Henry Borgmeyer,

b. The above individuals furnished the information.

c. Robert J. Borgmeyer secured the information, with assistance from legal
counsel.

d. Robert J. Borgmeyer prepared ;he responses, with assistance fro;lmlegal
counsel.

e. Names of persons involved in subsequent modifications will be provided.

Interrogatory No. 2. Identify any and all expert witnesses you expect to call at

hearing in the above-entitled matter, the subject matter on which the expert is expected to

testify, the substance of the facts and opinions to which the expert is expected to testify, and

the grounds for each opinion.

Answer No. 2. No expert witnesses have yet been retained.

Interrogatory No. 3. Identify all witnesses, including fact witnesses, you expect

to call at hearing in the above-entitled matter in support of your assertion that "applicant

and/or its predecessors and interest have failed to beneficially use the purported water rights

for a period or periods in excess of three years "as set forth in your September 20, 1996,

petition in opposition to the above-entitled validation proceeding.




Answer No. 3. The following persons have knowledge that JD Ranch and/or its

predecessors failed to beneficially use the water rights. Those able to attend the hearing will
testify in person; and statements will be submitted from those unable to attend. As additional
witnesses are identified, their names will be produced.

For Application No. 2368-2 (hereinafter a/k/a "the upstream right"):

Mrs. Lila (Keith) Robertson

HC 89 Box 294

Hermosa, SD 57744-9709

(605) 255-4355 .

Mr. Craig Robertson
15937 E. Highway 44
Caputa, SD 57725
(605) 393-1769

For Application No. 2369-2 (hereinafter a/k/a "the downstream right™):

Mr. Clarence Kroth
500 Western Street
Onaga, KS 66521
(913) 889-4227

Mr. Terril Brophy
1126 Bobcat Drive
Laurel, MT 59044
(406) 628-8104

Mr. A. E. (Gene ) Baker
HCR 89 Box 293
Hermosa, SD 57744-9709
(605) 255-4245

Mr. Bryce D. Nelson
P.O. Box 2211

19 Main St.

Rapid City, SD 57709
(605) 343-8697

Fax 343-7809




Interrogatory No. 4. For each of the witnesses identified in Interrogatory No. 3,

provide a brief explanation of the facts upon which the witnesses [are] expected to testify,
and explain whether that witness will be testifying with respect to Application No. 2368-2 or
Application No. 2369-2, or both.

Answer No. 4.

Lila Robertson and Craig Robertson will state that the upstream right has not been
beneficially used for a period or periods in excess of three years.

Clarence Kroth will state that the purported downstream right was neve?{ised from at
least 1947 through 1978. See attached statements of Clarence Kroth dated August 16, 1996,
and November 20, 1996.

Terril Brophy will state that the purported downstream right was never used from at
least 1949 through 1972. Mr. Brophy will further state that the upstream right was used by
his family to irrigate fewer acres than authorized by the right and that his family used their
water right (Brophys were a predecessor in title to the JD Ranch upstream right) pursuant to
the 1949 agreement, after Kroth/Borgmeyer used their water right. See attached statements
of Terril Brophy dated October 29, 1996, and November 21, 1996.

Gene Baker will state that the purported downstream right was never used from at
least 1973 to the present. See attached statement of Gene Baker dated November 20, 1996.

Bryce Nelson will state that the purported downstream right was never used from at
least 1971 to the present.

As other witnesses are contacted regarding the upstream and downstream rights, they

will be identified and statements or summaries provided.




Interrogatory No. 5. Identify all witnesses you expect to call at hearing in the

above-entitled matter with respect to your assertion that the applicants and/or its
predecessors and interests have abandoned the water rights subject to validation in the
above-entitled proceeding.

Answer No. 5. See Answer No. 3.

Interrogatory No. 6. For each witness identified in Interrogatory No. 5, provide

a statement of the facts on which the witness is expected to testify, including, specifically, a

.
-0,

brief statement of any testimony relied upon to demonstrate that the water righté'_were
intentionally relinquished. With respect to each factual statement, identify whether the
testimony will be offered with respect to Application No. 2368-2, No. 2369-2, or both.

Answer No. 6. See Answer No. 4.

Interrogatory No. 7. Identify all witnesses you expect to call at hearing in the

above-entitled matter in support of your allegation that your vested water rights take priority
over the water rights sought to be validated in Application No. 2368-2 by virtue of an
agreement between the Applicant's predecessor [in] interest and your predecessor [in]

interest.

Answer No. 7. Clarence Kroth, Henry Borgmeyer, and Terril Brophy.

As other witnesses are contacted regarding this issue, they will be identified.

Interrogatory No. 8. For each witness listed in response to Interrogatory No. 7,

provide a statement of the facts upon which the witness is expected to testify.



Answer No. 8. Clarence Kroth will state that he was the operator of the Rodales

property at the time of the priority agreement; that he was the person that negotiated the
priority changes with the Brophy family; that our predecessor in title signed the document;
and that the realignment of priorities in the document were confirmed by a consistent
practice and conduct over thirty years by the Kroth/Borgmeyer/Rodales parties and the
Brophys.

Henry Borgmeyer will state that he and his wife bought the property, in part, because
it had the oldest water right in the area. -

Terril Brophy will confirm the statements of Clarence Kroth.

See attached statements of Clarence Kroth and the October 29, 1996, statement of
Terrl Brophy.

Interrogatory No. 9. Produce each exhibit you expect to introduce into

evidence at hearing in the above-entitled matter.

Answer No. 9. The specific exhibits to be introduced into evidence at the

October 1, 1997 hearing before the Water Management Board have not yet been determined.
However, the following documents will probably be submitted, at 2 minimum:

1. The above referenced 1949 agreement.

2. Statements of witnessés who are unable to attend the hearing.
In addition, copies of documents contained in the DENR's public files for the subject water

rights may also be utilized as exhibits.



—L

Interrogatory No. 10. Explain the basis for your position that priority dates for

vested water rights may be changed by virtue of contract or agreement between two water

right holders.

Answer No. 10.  Private parties may, by private contractual agreement, agrée to

establish priorities for water usage as between them, which agreement is thereafter binding
upon the parties to the agreement and their successors in interest. In this case a private
contractgal agreement dated June 1, 1949, was entered into by the then owners of the
respective water rights, the agreement was filed with the Custer County Regis;:;,of Deeds
Office, recognized by the predecessor agency to the Department of Environment and Natural
Resources, and honored through the documented conduct between the

Kroth/Borgmeyer/Rodales parties and the Brophy family.

Interrogatory No. 11.  List the years during which Applicant and/or its

predecessors in interest have failed to beneficially use water rights claimed in Application

No. 2368-2.

Answer No. 11.  The upstream right has not been beneficially used for a period or

periods in excess of three years since the Brophy family sold their ranch.

Interrogatory No. 12. For each of the years listed in response to Question No.

11, indicate whether water was diverted from the diversion point listed in Application

No.2368-2. In other words, are you claiming that water was diverted, but not beneficially

used?



Answer No. 12.  The Rodales Ranches, Inc. right and the upstream right of J.D.

Ranch share a common diversion point. Water was both diverted and beneficially used for
the Rodales right. The upstream right has not been diverted through the earthen dike and
ditch across the Rodales property or beneficially used for a period or periods in excess of
three years since the Brophy family sold their ranch.

Interrogatory No. 13.  With respect to Application No. 2369-2, list each year that

Applicant and/or its predecessors and interests have failed to beneficially use the water

E
.
-2,

claim.

Answer No. 13.  As noted above, the witnesses will state that the downstream

right has never been used during the periods indicated.

Interrogatory No. 14. For each year listed in response to Question No. 13,

explain whether water was diverted from the diversion point listed in Application No. 2369-

2.

Answer No. 14, See Answer No. 13 above.

Interrogatory No. 15.  Admit that using water for irrigation at the rate claimed

and the location claimed in Application No. 2368-2 constitutes a beneficial use as that term

is defined in SDCL 46-1-6(3).

Answer No. 15. We admit that if water was used as stated, it would constitute a

beneficial use. However, as stated, the upstream water right was not beneficially used for a

period or periods in excess of three years since the Brophy family sold their ranch.




Interrogatory No. 16. If your response to Paragraph 15 is anything other than an

unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents referring or relating in

any way to those facts.

Answer No.16.  The Robertsons have lived on the ranch through which the

upstream right dike and ditch flows for over twenty years. They will testify that they have

not seen water in the ditch (which flows under the road which goes to their own house on the

.

-

Rodales property) for a period or periods of time in excess of three years.

Interrogatory No.17.  Admit that using water for irrigation at the rate claimed

and the location claimed in Application No. 2369-2 constitutes a beneficial use as that term

is defined in SDCL 46-1-6(3).

Answer No. 17. We admit that if water was used as stated, it would constitute a

beneficial use. However, as stated, the downstream water right was never used during the

periods indicated.

Interrogatory No. 18. If your response to Paragraph 17 is anything other than an

unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents referring or relating in

any way to those facts.

Answer No. 18.  The persons having knowledge of the facts regarding the

downstream right are identified in Answer No. 3. See, also, the enclosed statements of some

of those identified persons.



Interrogatory No. 19.  Admit that utilizing water for irrigation as described in

Application Nos. 2368-2 and 2369-2 is in the public interest.

Answer No. 19, We admit that if water was utilized as stated, it would be in the

public interest. However, as stated, the downstream water right was never used during the
periods indicated, and the upstream right was not beneficially used for a period or periods in

excess of three years.

Interrogatory No. 20. If your response to the foregoing paragraph is anything

-~

other than an unqualified admission, state all facts upon which you rely for your response,
identify all persons having knowledge of those facts, and identify all documents referring or

relating in any way to those facts.

Answer No. 20. See Answer No. 3.

Interrogatory No. 21. Admit that the water right set forth in Application No.

2368-2 was properly perfected and initiated pursuant to 1881 Session Law ch. 142

(attached).

Answer No. 21.  We have no knowledge as to the truth of this statement.

Interrogatory No. 22. If your response to Paragraph 21 is anything other than

unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents referring or relating in

any way to those facts.

Answer No. 22. See Answer No. 21.
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Interrogatory No. 23. Admit that the water right set forth in Application No. 2369-2

was perfected and initiated pursuant to 1881 Session Law ch. 142 (attached).

Answer No. 23. We have no knowledge as to the truth of this statement.

Interrogatory No. 24. If your response to Paragraph 23 is anything other than

unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents,referring or relating in

any way to those facts.

Answer No. 24. See Answer No. 23.

Interrogatory No. 25. Admit that the water rights for which validation is sought

in Application Nos. 2368-2 and 2369-2 constitute valid water rights as of March 7, 1907.

Answer No. 25. We have no knowledge as to the truth of this statement.

Interrogatory No. 26. If your response to Paragraph 25 is anything other than an

unqualified admission, state all facts upon which you rely for your response, identify all
persons having knowledge of those facts, and identify all documents referring or relating in

any way to those facts.

Answer No. 26. See Answer No. 25.

Interrogatory No. 27. Admit that the water rights for which validation 1s sought

in Application Nos. 2368-2 and 2369-2 constitute valid water rights as of July 1, 1955,

pursuant to SDCL 46-1-10.

Answer No. 27. To our knowledge the upstream water right was a valid water

right as of 1955. We deny that the downstream water right was a valid water right as of

1955.



Dated this day of August, 1997.

RODALES RANCHES, INC.

By:
Robert J. Borgmeyer, Director

State of Arizona )
) ss. VERIFICATION
County of )

Robert J. Borgmeyer, being first duly sworn upon his oath, deposes an(ﬁ‘gates as
follows:

That he is a director of Rodales Ranches, Inc., petitioner herein, and has answered the
foregoing Interrogatories to the best of his knowledge and information and believes the same

to be true.

Robert J. Borgmeyer

Subscribed and sworn to before me this day of August, 1997.

Notary Public

(SEAL)
My Commission Expires:

User\Pleading\Interrog\Borgmeyen\Answers to DENR's
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August 16, 1996

Mr. Timothy G. Schaal
Natural Resources Engineer
Water Rights Program

Joe Foes Building

523 E. Capitol

Pierre, SD 57501-3181
{605)773-3352
(605)773-4068--FAX

-t

Dear Mr. Schaal:

My name is Clarence Kroth. From 1949 to 1953 I owned the ranch land which
used €he John E. Reddick Water Right from Battle Creek. After selling the
ranch to Henry and Myrtle Borgmeyer in 1953, I continued to live on the
ranch until 1976.

Firat of all, 1 would like to inform you that the John E. Reddick Vested Water
Right was continuously used from the year 1949 to 1976 to provide irrigation
from Battle Creek. From 1971 to this day, Reith Robertson (since deceased)
and his wife have been on the Borgmeyer place, During this period of 1949 to
1976, I did not allow any of my or Dr. Borgmeyer's legal rights to this

water right to disappear or be interfered with.

There appears to be some confusion about a couple of points which I would like
to clarify.

I have a very clear memory that I did everything which the Pierre Water
Division required in the early 1950's to perfect the Reddick irrigation right
out of Battle Creek. This was very valuable to my place. I understand that
your records in Pierxe indicate that the "dry draw" right was perfected, while
the Battle Creek right was not. This does not make any sense.

I believe that this confusion is related to the fact that thare was a point of
diversion on the Reddick land, which is also called the Reddick water right.
This was the right which Francis Brophy gave up. Somewhere in the records

the two water rights numbers may have been exchanged.

Also there was never a year from 1949 to 1976 when I .was not able to divert
some water, either in the Spring or the Fall, to do some irrigating. My, and
now Dr. Borgmeyer;s Reddick water right is the only valid water right on
Battle Creek between John Stovall's flood right and the Hermosa Red Shirt
Table Road. The other rights were given up years ago.




In addition, I clearly remember that Francis Brophy, my neighbor for many
years, approached me in approximately 1951 to change the diversion point for
his right from its then location about 100 yards north of the present'

cement bridge across Battle Creek to my irrigation ditch for the Reddick water
right. Francis was not satisfied with his own diversion point and ditch
because the water from Battle Creek would flow only to a few low-lying acres.
In 1951 Francis and I worked on my irrigation ditch and installed the tube
under Battle Creek for Francis' water. A man from Wyoming then dug the present
ditech which now crosses north of Mrs. Robertson‘'s mobile home. Francis a?d~I
made a trip together to Pierre, and met whth an engineer from the Water pivision
as well as the Soil Conservation Service which paid for much of the new ditch.

As part of this transaction in 1951, I have a very clear memory that Francls
Brophy and I signed an agreement in Rapid City that clearly spelled-out that,

in exchange for his sharing my diversion point, Francis agreed to change his
priroity date from the late 19th century to 1949, I don't know if you'heve

this agreement in your £ile, but I would think that a copy must exist somewhere.
Thie change was made with the knowledge of both the Water Division and the

Soil Cnnservation Service.

e

Clarence Xroth

State of Kansas )

County of EM«L},

’

Subscribed, sworn to and acknowledged before me by Clarence Kroth, and
subscribed and sworn to before me on this _/exh day of August, 1996

Odrnsg, o Cocde st

Notary pb1¥c

My commission expires:

/877

E,g" AUDREY J, CORDELL
3’;@ State of Kansas
WARED. &/ 5/ 75

¢c to: Bob Borgmeyer



To: Robert Borgmeyer
Rodales Ranches, Inc.
Administrative Office:

9055 N. Morning Glory Road
Paradise Valley, AZ 85253-1736
Phone:  (602) 946-2925
Fax: (602) 946-2975

From Clarence Kroth
Dated November 20, 1996

Copy to: Mr. Timothy G. Schaal

Natural Resources Engineer

Water Rights Program

Joe Foss Building

523 -E. Capitol e
Pierre, SD 57501-3181

(605) 773-3352 (Phone) (605) 773-4068

The purpose of this second letter is to help clarify some
confusion on water rights on Battle Creek which I see in the
file on the second downstream water right which is being
claimed. There was only one water right on the entire
Brophy place.

I came to Battle Creek in the Spring of 1947 to work with my
brother Art who owned what is now the Gene Baker place. I
moved from Battle Creek in 1978. During my thirty years on
Battle Creek, I paid a lot of attention to the water rights.
Also I was neighbors to, and friends with, the Brophy's who
owned the ranch down from my place.

Regarding the John Reddick water right on the Borgmeyer
place, I used this right whenever there was water to
irrigate the land south of Battle Creek. Francis Brophy and
I made two, maybe three separate trips to Pierre in 1949 and
1950 to meet with John Loucks. At this time, I was on the
Battle Creek ranch under a contract for deed with the Vander
May's who owned the ranch but never actually lived on it.

So I was the actual operator of the ranch from 1949 on
although I didn't actually complete the contract for deed
until the Fall of 1953 when I sold the place to the
Borgmeyer's.

In 1949 Francis Brophy asked me if he could use my diversion
point for his water right rather than the diversion point
west of my house and the ditch which he used to water some
low-lying acres southwest of his house. Francis and his
brother Arthur were technically partners until their joint
loan was paid off. However, Francis was the real operator
of the ranch and thus the real beneficiary of our
arrangement.



I agreed to let Francis use my diversion point and build the
tube under Battle Creek and the extensive dike and ditch
work across my place in exchange for Francis(and his then
partner Art Brophy) agreement that they would agree to alt
their water right priority such that they would use thelr
water only after I had used my water. As an after thought,
I also got the rlght to 1/3 of their water right. These new
priorities are in the deed document in 1949, which was
signed by the legal owners of the two ranches. However, the
actual language in this deed is the same as the language in
the agreement between Francis Brophy and me; however, as I
was not the legal owner at the time, the Vander May's signed
the deed document. Also Art Brophy signed because he was
partners on the loan with Francis. =

During the next thirty years Francis and I used our water
rights according to this agreement. I would first irrigate
my land south of Battle Creek. When I was finished, then
the Brophy's would open the tube under Battle Creek to
irrigate about 30-35 acres of their land south of the
Hermosa road. I remember the approximate acreage because I
would help him plant it.

On a few occasions they would ask me if they could irrigate
first. If I was not yet ready to irrigate my land, I would
agree to let them water first. This arrangement worked for
the thirty years I was on the place.

The Brophy's only had one water right, the original
diversion point being on Battle Creek west of my house,
which was built at approximately the same location as the
John Reddick house which burned down. Once the Brophy's
started using the common diversion point upstream from my
place, they never used the old diversion point and the ditch
which went south of my house and on down to their place.
They had no other water right on their place and only
irrigated from the common diversion point.

I have read the file on this down stream water right and
have the following points:

1) the people who have come onto the Brophy place have
apparently been trying to revive something that was no
longer there. There was only one water right in the entire
area downstream from my place and that was the right whlch
Francis had changed to the common diversion point.



2) The diversion point described in the Herman Steele
letter of 1886 is actually the diversion point for the
Brophy diversion point discussed above and not a second

water right.

3) there was another Herman Steele right which had a bad
legal description which showed the diversion point on the
Cheyenne River on the reservation. John Loucks told me and -
Francis in approximately 1950 that this water right was
never valid. I remember that the Phelps who lived below
Art's place thought that they had this right. They
complained once about my taking water before them and I
referred them to Pierre. I understand that Pierre told them
that this right was never valid and the Phelps didn't

complain ever again.

4): There never was another water right on Battle Crgek
down from my place except for the Brophy right which shared

my diversion point.

5) Finally, I never did anything concerning water rights
without contacting John Loucks, the Chief Engineer in
Pierre, starting in 1949. There must be some more papers

there.

;/iéézilbédc<;2 ‘j7%jé;922§4i

Clarence Kroth °




October 29, 1996
Mr. Robert J. Borgmeyer
9055 N. Morning Glory Road
Paradise Valley, AZ 85253-1736
Phone: {(602) 948-0642

Dear Mr. Borgmeyer,

My name is Terril Brophy and I am presently 64 years old. From 1940 to 1956, I
lived with my parents Francis and Lois Brophy on the ranch down Battle Creek

from your parent's place,

I remember that my father in approximately 1949 was not satisfied with his own
diversion point and ditch because the water from Battle Creek would flow only
to a few low-lying acres, So he had to change the diversion point for our water
right from its then location on Battle Creek to the common diversion point with
Clarence Kroth's right.

We then built extensive dike and ditch work in 1949 and 1950 on the north side
of Battle Creek. Thereafter, I remember that the clear understanding between
our family and Clarence was that Clarence would first irrigate his land south of
Battle Creek. Then when he had used his water right we would open the gate to
the tube under Battle Creek and then send the water down the dike and ditch
approximately two miles to irxigate our land immediately south of the road and
about a quarter mile northwest of our house. Sometimes we watered through
our ditch first with Clarence's permission. After this ditch was constructed in
1949, we did no other irrigation on our ranch other than described here.

I have read the deed document dated October 19, 1949, The document
accurately describes the change in our diversion point, the tube, and the dike
and ditch work to our ranch. While I am not sure that I was specifically aware of
this document signed by my parents, I do clearly remember that we would not
use our water right through the dike and ditch north of Battle Creck until after
Clarence Kroth had used his water right south of Battle Creek. A

Mr. Terril BropHy

State of Montana )

; )ss.
h Ounz/j})eu l_/ Ml@("@{d%m W{ g/:) /Xapp



November 21,1996 -

Mr. Robert J. Borgmeyer
¢/o Marvin Truhe, Esq.

Dear Mr.Borgmeyer,
This letter is} in addition to my letter to you dated October 29, 1996.

First, I would like to clarify the period of time when I was familiar with the
operations of our ranch on Battle Creek. Ilived on my parents' ranch from 1940
until I bought my uncle Ar's place in 1957. I continued to live on Battle Creek
until the Fall of 1972. -

My father Francis and I worked on the combined ranch of the fo]lowing?laces

downstream from the Kroth/Borgmeyer place:
1) Morris Brophy house on the section line with 320 acres on the

south side of Battle Creek;
| 2) . my parents, Francis and Lc;i‘_s_ -:B‘roph-y ;
3 the Walton/ Wilsie place with the house north of the Creek:
| 4) Art Brophy's place Where Ihved o | .‘
The neighbor immediately dow'nstfeam was the Pheips place.

These places 1) through 4 added up. to over 6000 acres which we owned and we

- ran all of this land as one operation. On this entire place, we had only one water .
- right and that was the one which we had from the common diversion point with
Clarence Kroth and then with your parents. - '

I have read the file on the "Herman Steel" water right and have the following
recollections: :

1) I remember hearing my dad, with some well-intentioned laughter, say -
that the Herman Steele right had been declared invalid by the water division in
Pierre in the early 1950's because the legal description was erroneous because the
description had the diversion point being on the Cheyenne River on the
reservation. - :

2) The diversion point described in the Herman Steele letter of 1886 is the
same location as that of my parent's water right; it is this water right for which
we constructed the tube, dike and ditch across your parents' place.



3)  Iam trying to understand how these water rights got so mixed up. I think
that part of the reason is that there was a Herman Steele right which was never
valid. Also our original Herman Steele water right had a ditch which ran about
two miles, north of Battle Creek, from the original diversion point west of
Clarence Kroth's house all the way down to my parents' house. However, my
father and I were not satisfied with this ditch and instead shared the diversion
point with Clarence Kroth and then the Borgmeyers. '

4) The file also included a copy of the January, 1973 assignment signed by
my father Francis who was the President of our combined operation. This
assignment was of our only one water right to the Randalls from Montana who
bought our entire place starting with a down-payment in the fail of 1972. Ialso
remember that my father, my mother and my uncle Arthur assigned this water
right to the Brophy Land and Cattle Company which owned our entire place.
They did this just before the company sold our land and this one water right to
the Randalls' company called J.M. Ranch. . : R -

5 . In'summary, during the years from 1949 to 1972 we never used a water
- right on our Battle Creek ranch except the one water right which we moved from

‘the old diversion point near Clarence's house to the common diversion point = .
with your parents' water right. o

* Mr. Terril Brophy,”~

State of Montana )
| )
County of Yellowstone )

Notary Public:/ \C-W:, % \)\5—\&%’,\"—
Expires: ___&-071-00




From: Gene Baker

HCR 89: Box 293

Hermosa, SD 57744
(605) 255-4245

11/20/96

To: Robert Borgmeyer
¢/o Marvin Truhe, Esq.

Dear Bob:

I am sending you this letter to make it part of the official
record at Pierre. S,

As I stated in my letter of 5/31/96, we have lived on our
ranch on Battle Creek, up stream from your parents! place,
since 1973.

First, my letter of 5/31/96 referenced only the water right
which originates on our place and then runs to your place
and then under the creek and down to the Brophy/Cleland/ JD
Ranch place.

Second, I have never heard of there being another water
right on the now JD Ranch. I understand from the
application for this second JD Ranch right that this water
right was used to irrigate land near the road. During my 23
years on Battle Creek, I have never seen any irrigation on
the Werner/Cleland/JD Ranch place except for that water
right which flows through your parent's place.

As of now, I plan'to be at the meéting in Pierre onADecember
---./
/ e d
A E. (Gene) Baker
11/20/96




STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF THE APPLICATION ) RODALES RANCHES' ANSWERS TO

OF ] D RANCH REAL ESTATE, LLC, TO ) JD RANCH REAL ESTATE LLC'S

VALIDATE APPLICATION NO. 2369-2 ) FIRST SET OF INTERROGATORIES
) AND REQUEST FOR PRODUCTION

) OF DOCUMENTS

Robert J. Borgmeyer, a director of Rodales Ranches, Inc., Petitioner, in answer to D J

e

Sy

Ranch Real Estate LLC's First Set of Interrogatories and Request for Production of

Documents, states as follows:

Interrogatory No. 1. Identify the person or persons answering these

interrogatories and all persons assisting in their preparation, including:
a. Every person consulted in order to secure the requested information;
b. Every person who furnished the information upon which the responses are

based;

C. Every person who secured the information upon which the responses are

based;

d. Every person who prepared and participated in the preparation of the

responses; and

e. Every person involved in furnishing any subsequent modifications to any

responses to any of these interrogatories or requests for production.



Answer No. 1. Robert J. Borgmeyer, with assistance from his legal counsel,

Marvin D. Truhe.

€.

We consulted with Gene Baker, Clarence Kroth, Terril Brophy, Lila and Craig
Robertson, Bryce Nelson, and Henry Borgmeyer,
The above individuals furnished the information.

Robert J. Borgmeyer secured the information, with assistance from legal

counsel.

—_—

The

Robert J. Borgmeyer prepared the responses, with assistance from.legal

counsel.

Names of persons involved in subsequent modifications will be provided.

Interrogatory No. 2. Identify any and all expert witnesses you expect to call at

hearing in the above-entitled matter, the subject matter on which the expert is expected to

testify, the substance of the facts and opinions to which the expert is expected to testify, and

the grounds for each opinion.

Answer No. 2. No expert witnesses have yet been retained.

Interrogatory No. 3 . Identify all witnesses, including fact witnesses, who have

knowledge of your claims that J D Ranch Real Estate LLC and/or its predecessors and

interest have failed to beneficially use the purported water rights for a period or periods in

excess of three years as set forth in your September 20, 1996, petition in opposition to the

above-entitled validation proceeding.



Answer No. 3. The following persons have knowledge that JD Ranch and/or its

predecessors failed to beneficially use the water rights. Those able to attend the hearing will
testify in person; and statements will be submitted from those unable to attend. As additional
witnesses are identified, their names will be produced.

For Application No. 2368-2 (hereinafter a’k/a "the upstream right"):

Mrs. Lila (Keith) Robertson
HC 89 Box 294

Hermosa, SD 57744-9709
(605) 255-4355 T

Mr. Craig Robertson
15937 E. Highway 44
Caputa, SD 57725
(605) 393-1769

For Application No. 2369-2 (hereinafter a’k/a "the downstream right"):

Mr. Clarence Kroth
500 Western Street
Onaga, KS 66521
(913) 889-4227

Mr. Terril Brophy
1126 Bobcat Drive
Laurel, MT 59044
(406) 628-8104

Mr. A. E. (Gene ) Baker
HCR 89 Box 293 .
Hermosa, SD 57744-9709
(605) 255-4245

Mr. Bryce D. Nelson
P.O. Box 2211

19 Main St.

Rapid City, SD 57709
(605) 343-8697

Fax 343-7809



Interrogatory No. 4. For each of the witnesses identified in Interrogatory No. 2,

provide a detailed explanation of the facts upon which the witnesses' knowledge is based and
explain whether facts concern Application No. 2368-2 or Application No. 2369-2, or both.

Answer No. 4. No expert witnesses have yet been retained.

Interrogatory No. 5. Identify all witnesses who have knowledge with respect to

your assertion that the applicants and/or its predecessors and interests have abandoned the

water rights subject to validation in the above-entitled proceeding.

ji

Answer No. 5. See Answer No. 3.

Interrogatory No. 6. For each witness identified in Interrogatory No. 5, provide

a statement of the facts within the knowledge of the witness, including, specifically, a
detailed statement of any facts which you claim or believe demonstrates that the water rights
were intentionally relinquished. With respect to each factual statement, identify whether the
facts involve Application No. 2368-2, No. 2369-2, or both.

Answer No. 6. Lila Robertson and Craig Robertson will state that the upstream

right has not been beneficially used for a period or periods in excess of three years.

Clarence Kroth will state that the purported downstream right was never used from at
least 1947 through 1978. See attached statements of Clarence Kroth dated August 16, 1996,
and November 20, 1996.

Terril Brophy will state that the purported downstream right was never used from at
least 1949 through 1972. Mr. Brophy will further state that the upstream right was used by
his family to irrigate fewer acres than authorized by the right and that his family usgd their

water right (Brophys were a predecessor in title to the JD Ranch upstream right) pursuant to



the 1949 agreement, after Kroth/Borgmeyer used their water right. See attached statements
of Terril Brophy dated October 29, 1996, and November 21, 1996.

Gene Baker will state that the purported downstream right was never used from at
least 1973 to the present. See attached statement of Gene Baker dated November 20, 1996.

Bryce Nelson will state that the purported downstream right was never used from at

least 1971 to the present.

As other witnesses are contacted regarding the upstream and downstream rights, they

. -
-

will be identified and statements or summaries provided.

Interrogatory No. 7. Identify all witnesses who have knowledge concemning

your allegation that your vested water rights take priority over the water rights sought to be
validated in Application No. 2368-2 by virtue of an agreement between the Applicant's

predecessor [in] interest and your predecessor [in] interest.

Answer No. 7. Clarence Kroth, Henry Borgmeyer, and Terril Brophy.

As other witnesses are contacted regarding this issue, they will be identified.

Interrogatory No. 8. For each witness listed in response to Interrogatory No. 7,

provide a statement of the facts upon which the witness has knowledge, and produce any and

all documents which formulate the basis of such knowledge.

Answer No. 8. Clarence Kroth will state that he was the operator of the Rodales

property at the time of the priority agreement; that he was the person that negotiated the
priority changes with the Brophy family; that our predecessor in title signed the document;

and that the realignment of priorities in the document were confirmed by a consistent



practice and conduct over thirty years by the Kroth/Borgmeyer/Rodales parties and the
Brophys.

Henry Borgmeyer will state that he and his wife bought the property, in part, because
it had the oldest water right in the area.

Terrl Brophy will confirm the statements of Clarence Kroth.

See attached statements of Clarence Kroth and the October 29, 1996, statement of

Terril Brophy.

.y

Interrogatory No. 9. Produce each exhibit you expect to introduce into

evidence at hearing in the above-entitled matter.

Answer No. 9. The specific exhibits to be introduced into evidence at the

October 1, 1997 hearing before the Water Management Board have not yet been determined.
However, the following documents will probably be submitted, at a minimum:

1. The above referenced 1949 agreement.

2. Statements of witnesses who are unable to attend the hearing.
In addition, copies of documents contained in the DENR's public files for the subject water

rights may also be utilized as exhibits.

Interrogatory No. 10. Explain the basis for your position that priority dates for

vested water rights may be changed by virtue of contract or agreement between two water

right holders.

Answer No. 10.  Private parties may, by private contractual agreement, agree to

establish priorities for water usage as between them, which agreement is thereafter binding

upon the parties to the agreement and their successors in interest. In this case a private



contractual agreement dated June 1, 1949, was entered into by the then owners of the
respective water rights, the agreement was filed with the Custer County Register of Deeds
Office, recognized by the predecessor agency to the Department of Environment and Natural
Resources, and honored through the documented conduct between the

. Kroth/Borgmeyer/Rodales parties and the Brophy family.

Interrogatory No. 11. List the years during which Applicant and/or its predecessors

in interest have failed to beneficially use water rights claimed in Application No. 2368-2, and

-~y

the basis and facts upon which you rely in making such claim.

Answer No. 11.  The upstream right has not been beneficially used for a period or

periods in excess of three years since the Brophy family sold their ranch.

Interrogatory No. 12. For each of the years listed in response to Question No.

11, indicate whether water was diverted from the diversion point listed in Application No.
2368-2. In other words, are you claiming that water was diverted, but not beneficially used?

Answer No. 12.  The Rodales Ranches, Inc. right and the upstream right of J.D.

Ranch share a common diversion point. Water was both diverted and beneficially used for
the Rodales right. The upstream right has not been diverted through the earthen dike and
ditch across the Rodales property or beneficially used for a period or periods in excess of

three years since the Brophy family sold their ranch.

Interrogatory No. 13. With respect to Application No. 2369-2, list each year that

Applicant and/or its predecessors and interests have failed to beneficially use the water

claim.



Answer No. 13. As noted above, the witnesses will state that the downstream

right has never been used during the periods indicated.

Interrogatory No. 14. For each year listed in response to Question No. 13,

explain whether water was diverted from the diversion point listed in Application No. 2369-
2.

Answer No. 14. See answer No. 13 above.

Ipf:errogatorv No. 15. Please state the dates which you or your corporation
owned 1’:[16 real property contained within Rodales Ranches, Inc. For such acr;ge please
state the following for each year of ownership:

a) The number of acres irrigated and the location of the same:

b) The type and amount of crops grown;

c) The amount of water diverted from Battle Creek;

d) The amount of water applied to the crops grown;

e)  The amount of water lost through ditch loss;

f) The dates during which irrigation was conducted;

g) The water right application number under which said irrigation was conducted,;

h) The identity of any individuals who conducted such irrigation;

I The type and extent of maintenance work performed on your irrigation ditches;
b)) Identify all individuals who performed any repair or maintenance work on said
ditches;

Please identify and attach copies of all documents which support your answers to this

interrogatory;



Answer No. 15. We have owned the real property contained within Rodales

Ranch since 1953. During each year when water was available and needed:

a.

We irrigated 116 acres in the Southwest Quarter of Section 26 and the
Southeast Quarter of Sections 26 and 27, Township 3 South, Range 9 East,
Custer County, South Dakota. [The specific land descriptions are shown in the
filed Application for this water right.]
We normally grew alfalfa and/or hay.
1.66 cfs

1.66 cfs

We have no definitive statistics on the amount of water lost through ditch loss.
A major section of the ditch in question for the Rodales right is a substantial
cement ditch in extremely good condition, and the remainder is an earthen
ditch.

We have no available record of specific dates when irrigation was conducted.
Said irrigation was conducted puréuant to Water Right Filing No. 0359-2 and
Application No. 2373-2.

Irrigation was conducted by Clarence Kroth, Henry Borgmeyer, Keith
Robertson, Craig Robertson, and Mark Warren.

We have no detailed records of the maintenance performed on the cement and

earthen ditches; however, normal maintenance was performed to accomplish

the diversion and use of water.




J

Maintenance or repair, if required, was performed by the individuals identified

in Answer No. 15(h) above.

We presently have no documents to support the answers to this interrogatory.

Interrogatory No. 16. As for all years between 1895 and the date you acquired

ownership of the real property described in interrogatory 15 please state the following for

each year:

a)

.

b)
c)
d)
e)
f)

g)
h)

J)

The number of acres irrigated and the location of the same:

¥

The type and amount of crops grown;

The amount of water diverted from Battle Creek;

The amount of water applied to the crops grown;

The amount of water lost through ditch loss;

The dates during which irrigation was conducted;

The water right application number under which said irrigation was conducted;
The identity of any individuals who conducted such irrigation;

The type and extent of maintenance work performed on your irrigation ditches;

Identify all individuals who performed any repair or maintenance work on said

ditches;

Please identify and attach copies of all documents which support your answers to this

interrogatory.

Answer No.16.  We have herein provided the statements of Clarence Kroth

describing the usage starting in 1949. Other than existing public records, we currently have

no other documents showing usage dating back to 1895.

10



Interrogatory No. 17. Do you have any pictures or video tape showing the

diversion works, the irrigation ditches or the real property being irrigated under Application
No. 2368-2, 2369-2 or 2373-2. If so please identify said pictures and produce copies of the
same.

Answer No. 17. No.

Interrogatory No. 18. Do you have any diaries, notes or other documents which

you claim are relevant to any issues raised in this proceeding. If so please identify said

Foo
e

e

document and attach copies of the same.

Answer No, 18. Except as already identified herein, no.

Interrogatory No. 19. Have you or any one acting on your behalf conducted any

interviews of any person in connection with any of the issues raised in this proceeding. If so
please identify the name of the individual interviewed, the date of the interview, the content
of the interview, and whether the same was recorded or preserved in any manner. Please
identify and attach a copy of any such interview.

Answer No. 19. We have conducted interviews with all of the above identified

witnesses at various times from mid-1996 to the present. Interviews with persons providing
written statements (copies enclosed) were conducted, for the most part, just prior to the dates

of those statements. None of the statements taken to date were recorded.

Dated this day of August, 1997.

RODALES RANCHES, INC.

By:
Robert J. Borgmeyer, Director

i1



State of Arizona )
) ss. VERIFICATION

County of )

Robert J. Borgmeyer, being first duly sworn upon his oath, deposes and states as
follows:

That he is a director of Rodales Ranches, Inc., petitioner herein, and has answered the
foregoing Interrogatories to the best of his knowledge and information and believes the same

to be true.

Robert J. Borgmeyer

o

Subscribed and sworn to before me this day of August, 1997.

Notary Public

(SEAL)
My Commission Expires:

Users\Pleadings\Interrog\Borgmeyer\Answers to JD Ranch

12



August 16, 1996

Mr. Timothy G. Schaal
Natural Resources Engineer
Water Rights Program
Joe Fose Building
523 E, Capitol
Pierre, SD 57501-3181
(605)773-3352
(605)773-4068~--FAX

o

Dear Mr. Schaal: R

My name is Clarence Kroth. From 1949 to 1953 I owned the ranch land which
used the John E. Reddick Water Right from Battle Creek. After selling the

ranch to Henry and Myrtle Borgmeyer in 1953, I continued to live on the
ranch until 1976.

First of all, T would like to inform you that the John E. Reddick vested Water
Right was continuously used from the year 1949 to 1976 to provide irrigation
from Battle Creek. From 1971 to this day, Reith Robertson (eince deceased)
and his wife have been on the Borgmeyer place. During this period of 1949 to
1976, I did not allow any of my or Dr. Borgmeyer's legal zights to this

water right to disappear or be interfered with.

There appears to be some confusion about a couple of points which I would like
to clarify.

I have a very clear memory that I did everything which the Pierre Water
Division required in the early 1950's to perfect the Reddick irrigation right
out of Battle Creek. This was very valuable to my place. I understand that
your records in Pierxe indicate that the "dry draw" right was perfected, while
the Battle Creeck right was not. This does not make any sense.

I believe that this confusion is related to the fact that there was a point of
diversion on the Reddick land, which is also called the Reddick water right.
This was the right which Francis Brophy gave up. Somewhere in the records

the two water rights numbers may have been exchanged.

Also there was never a year from 1949 to 1976 whep I .was not able to divert
some water, either in the Spring or the Fall, to do some irrigating. My, and
now Dr. Borgmeyer;s Reddick water right is the only valid water right on
Battle Creek between John Stovall's flood right and the Hermosa Red Shirt
Table Road, The other rights were given up years agoa.



In addition, I clearly remember that Francis Brophy, my neighbor for many
years, approached me in approximately 1951 to change the diversion point for
his right from its then location about 100 yards north of the present

cement bridge across Battle Creek to my irrigation ditch for the Reddick water
right. Francis was not satisfied with his own diversion peint and ditch
because the water from Battle Creek would flow only to a few low-lying acres.
In 1951 Francis and I worked on my irrigation ditch and installed the tube
under Battle Creek for Francis' water. A man from Wyoming then dug the present
diteh which now crosses north of Mrs. Robertson's mobile home. Francis and I
made a trip together to Pierre, and met whth an engineer from the Water Division
as well as the Soil Conservation Service which paid for much of the new ditch.

As part of this transaction in 1951, I have a very clear memory that Prancls
Brophy and I signed an agreement in Rapid City that clearly spelled-out that,

in exq;ange for his sharing my diversion point, Francis agreed to change his
priroity date from the late 19th century to 1949. I don't know if you.have

this agreement in your file, but I would think that a copy must exist somewhere.
This change was made with the knowledge of both the Water Division and tHe

Soil Cnnservation Service.

Clarence Kroth

State of Kansas )

County OEEM&L

’

Subscribed, sworn to and acknowledged before me by Clarence Kroth, and
subscribed and sworn to before me on this /gggﬁ day of August, 1956

Oadrse, o Lacde oo,

Notary phb1¥c

My commission expires:

——(C%LS/—? -Z —_ $"A\{ AUDREY J. CORDELL

State of Kansas
My Aot E. &/ 3/ 9§

¢c to: Bob Borgmeyer



To: Robert Borgmeyer
Rodales Ranches, Inc.
Administrative Office:

9055 N. Morning Glory Road
Paradise Valley, AZ 85253-1736
Phone: (602) 946-2925
Fax: (602) 946-2975

From Clarence Kroth
Dated November 20, 1996

Copy to: Mr. Timothy G. Schaal
Natural Resources Engineer

Water Rights Program

Joe Foss Building

523 E. Capitol

Pierre, SD 57501-3181

(605) 773-3352 (Phone) (605) 773-4068

y

The purpose of this second letter is to help clarify some
confusion on water rights on Battle Creek which I see in the
file on the second downstream water right which is being
claimed. There was only one water right on the entire
Brophy place.

I came to Battle Creek in the Spring of 1947 to work with my
brother Art who owned what is now the Gene Baker place. I
moved from Battle Creek in 1978. During my thirty years on
Battle Creek, I paid a lot of attention to the water rights.
Also I was neighbors to, and friends with, the Brophy's who
owned the ranch down from my place.

Regarding the John Reddick water right on the Borgmeyer
place, I used this right whenever there was water to
irrigate the land south of Battle Creek. Francis Brophy and
I made two, maybe three separate trips to Pierre in 1949 and
1950 to meet with John Loucks. At this time, I was on the
Battle Creek ranch under a contract for deed with the Vander
May's who owned the ranch but never actually lived on it.

So I was the actual operator of the ranch from 1949 on
although I didn't actually complete the contract for deed
until the Fall of 1953 when I sold the place to the
Borgmeyer's.

In 1949 Francis Brophy asked me if he could use my diversion
point for his water right rather than the diversion point
west of my house and the ditch which he used to water some
low-lying acres southwest of his house. Francis and his
brother Arthur were technically partners until their joint
loan was paid off. However, Francis was the real operator
of the ranch and thus the real beneficiary of our
arrangement.



I agreed to let Francis use my diversion point and build the
tube under Battle Creek and the extensive dike and ditch
work across my place in exchange for Francis(and his then
partner Art Brophy) agreement that they would agree to alter
their water right priority such that they would use their
water only after I had used my water. As an after thought,
I also got the right to 1/3 of their water right. These new
priorities are in the deed document in 1949, which was
signed by the legal owners of the two ranches. However, the
actual lanquage in this deed is the same as the language in
the agreement between Francis Brophy and me; however, as I
was not the legal owner at the time, the Vander May's signed
the deed document. Also Art Brophy signed because he was
partners on the loan with Francis. ‘

e

B>

During the next thirty years Francis and I used our water
rights according to this agreement. I would first irrigate
my land south of Battle Creek. When I was finished, then
the Brophy's would open the tube under Battle Creek to
irrigate about 30-35 acres of their land south of the
Hermosa road. I remember the approximate acreage because I
would help him plant it.

On a few occasions they would ask me if they could irrigate
first. If I was not yet ready to irrigate my land, I would
agree to let them water first. This arrangement worked for
the thirty years I was on the place.

The Brophy's only had one water right, the original
diversion point being on Battle Creek west of my house,
which was built at approximately the same location as the
John Reddick house which burned down. Once the Brophy's
started using the common diversion point upstream from my )
place, they never used the 0ld diversion point and the ditch
which went south of my house and on down to their place.
They had no other water right on their place and only
irrigated from the common diversion point.

I have read the file on this down stream water right and
have the following points: :

1) the people who have come onto the Brophy place have
apparently been trying to revive something that was no
longer there. There was only one water right in the entire
area downstream from my place and that was the right which
Francis had changed to the common diversion point.




2) The diversion point described in the Herman Steele
letter of 1886 is actually the diversion point for the
Brophy diversion point discussed above and not a second

water right.

3) there was another Herman Steele right which had a bad
legal description which showed the diversion point on the
Cheyenne River on the reservation. John Loucks told me and
Francis in approximately 1950 that this water right was
never valid. I remember that the Phelps who lived below
Art's place thought that they had this right. They
complained once about my taking water before them and I
referred them to Pierre. I understand that Pierre told them
that this right was never valid and the Phelps didn't

complain ever again.

4) . There never was another water right on Battle Creek
down from my place except for the Brophy right which sRared

my diversion point.

5) Finally, I never did anything concerning water rights
without contacting John Loucks, the Chief Engineer in
Pierre, starting in 1949. There must be some more papers

there.

Clarence Kroth °

%




October 29, 1996
Mr. Robert J. Borgmeyer
9055 N. Morning Glory Road
Paradise Valley, AZ 85253-1736
Phone: (602) 948-0642

Dear Mr. Borgmeyer,

My name is Terril Brophy and I am presently 64 years old. From 1940 to 1956, I
lived with my parents Francis and Lois Brophy on the ranch down Battle Creek

from your parent's place.

I remember that my father in approximately 1949 was not satisfied with his own
diversion point and ditch because the water from Battle Creek would flow only
to:a few low-lying acres. So he had to change the diversion point for our water
right from its then location on Battle Creek to the common diversion point with
Clarence Kroth's right. T

We then built extensive dike and ditch work in 1949 and 1950 on the north side
of Battle Creek. Thereafter, I remember that the clear understanding between
our family and Clarence was that Clarence would first irtigate his land south of
Battle Creek. Then when he had used his water right we would open the gate to
the tube under Battle Creek and then send the water down the dike and ditch
approximately two miles to irxigate our land immedjately south of the road and
about a quarter mile northwest of our house. Sometimes we watered through
our ditch first with Clarence's permission. After this ditch was constructed in
1949, we did no other irrigation on our ranch other than described here.

T have read the deed document dated October 19, 1949, The document
accurately describes the change in our diversion point, the tube, and the dike
and ditch work to our ranch. While I am not sure that I was specifically aware of
this document signed by my parents, I do clearly remember that we would not
use our water right through the dike and ditch north of Battle Creek until after
Clarence Kroth had used his water right south of Battle Creek.

Mr. Terril Broply

State of Montana )
)s8.

County of

mﬁ Butlon. syp. 2000



November 21, 1996

Mr. Robert J. Borgmeyer
¢/o Marvin Truhe, Esq.

Dear Mr.Borgmeyer,
This letter is in addition to my letter to you dated October 29, 1996.

First, I would like to clarify the period of time when I was familiar with the
operations of our ranch on Battle Creek. Ilived on my parents' ranch from 1940
until I bought my uncle Art's placein 1957. I continued to live on Battle Creek
until the Fall of 1972. :

B

My‘father Francis and I worked on the combined ranch of the following places
downstream from the Kroth/ Borgmeyer place:

1) Morris Brophy house on the section line with 320 acres on the
south side of Battle Creek; : : :
2)  my parents, Francis and L01s ...Brop'hy ;
3)  the Walton/ Wilsie piace'witi’; the house ﬁofth of the Creek;
-' 4)  ArtBrophy's place where I 'lifved. ‘ IERE |
The neighbor immediately downs&eam was the Pheips place.

These places 1) through 4 added up-to over 6000 acres which we owned and we
ran all of this land as one operation. On this entire place, we had only one water

. right and that was the one which we had from the common diversion point with

Clarence Kroth and then with your parents.

I have read the file on the "Herman Steel" water right and have the following
rtecollections: .

1 I remember hearing my dad, with some well-intentioned laughter, say
that the Herman Steele right had been declared invalid by the water division in
Pierre in the early 1950's because the legal description was erroneous because the

~description had the diversion point being on the Cheyenne River on the
reservation. :

2) The diversion point described in the Herman Steele letter of 1886 is the
same location as that of my parent's water right; it is this water right for which
we constructed the tube, dike and ditch across your parents' place.




3) I'am trying to understand how these water rights got so mixed up. I think
that part of the reason is that there was a Herman Steele right which was never
valid. Also our original Herman Steele water right had a ditch which ran about
two miles, north of Battle Creek, from the original diversion point west of

- Clarence Kroth's house all the way down to my parents' house. However, my
father and I were not satisfied with this ditch and instead shared the diversion
point with Clarence Kroth and then the Borgmeyers.

4) The file also included a copy of the January, 1973 assignment signed by
my father Francis who was the President of our combined operation. This
assignment was of our only one water right to the Randalls from Montana who
bought our entire place starting with a down-payment in the fail of 1972. Ialso
remember that my father, my mother and my uncle Arthur assigned this water
right to the Brophy Land and Cattle Company which owned our entire place.
They did this just before the company sold our land and this one water right to
- the Randalls' company called JM. Ranch. =~ -~ |

5) - Insummary, during the years. from 1949 to 1972 we never used a water
right on our Battle Creek ranch except the one water right which we moved from
the old diversion point near Clarence's house to the common diversion point.
with your parents' water right.

. Mr. Terril Brophy,/”

State of Montana )
)

County of Yellowstone )

Notary Public oo = @ N
Expires: __ &-01-00




From: Gene Baker

HCR 89: Box 293

Hermosa, 8D 57744
(605) 255-4245

11/20/96

To: Robert Borgmeyer
c/o Marvin Truhe, Esgqg.

Dear Bob:

I am sending you this letter to make it part of the official
record at Pierre. ..

As I stated in my letter of 5/31/96, we have lived on our
ranch on Battle Creek, up stream from your parents'! place,
since 1973.

First, my letter of 5/31/96 referenced only the water right
which originates on our place and then runs to your place
and then under the creek and down to the Brophy/Cleland/ JD
Ranch place.

Second, I have never heard of there being another water
right on the now JD Ranch. I understand from the
application for this second JD Ranch right that this water
right was used to irrigate land near the road. During my 23
years on Battle Creek, I have never seen any irrigation on
the Werner/Cleland/JD Ranch place except for that water
right which flows through your parent's place.

As of now, I plan to be at the meeting in Pierre on December
4+h

AL Bue Bk

/2E. (Gene) Baker

11/20/96



STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL
500 EAST CAPITOL
Pierre, South Dakota 57501-5070
Phone (605)773-3215
FAX# (605)773-4106
MARK W. BARNETT LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

September 5, 1997

Marvin D. Truhe
Attorney at Law

P.O. Box 8106

Rapid City, SD 57709

Michael M. Hickey
Attorney at Law

P.O. Box 2670

Rapid City, SD 57709

Re: Application of Rodales Ranch, Inc. to Validate Vested Water
Right No. 359-2 and 2Applications of JD Ranch Real Estate, LLC,
to Validate Vested Water Right Nos. 421-2 and 422-2

Dear Counsel:

Enclosed are copies of DENR Memorandum of Law and Certificate of
Service in the above-entitled matter.

The original is filed with John Hatch, Chief Engineer, Department
of -Water and Natural Resources.

Diane Best
Assistant Attorney General

DB:do -
Enclosure V////
cc/enc: John Hatch



OFFICE OF ATTORNEY GENERAL
500 EAST CAPITOL
Pierre, South Dakota 57501-5070
Phone (605)773-3215
FAX# (605)773-4106
MARK W. BARNETT LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

September 8, 1997

Francis E. Brink Rodney Freeman Jr.

1214 S. Wells St. P.O. Box 176

Aberdeen, SD 57401-7351 Huron, SD 57350-0176
Marian Gunderson Joel Rickenbach

811 W. Third P.0O. Box 97

Yankton, SD 57078-3702 Oelrichs, SD 57763-0097
Bernita Loucks Leo Holzbauer

219 42nd. St. RR 1 Box 170

Rapid City SD 57702-2123 Wagner, SD 57380-9681

Dwayne A. Rollag
320 Lincoln Ln. S.
Broookings, SD 57006-2741

Re: Application of Rodales Ranch, Inc. To Validate Vested Water
Right No. 359-2 and Applications of JD Ranch Real Estate,
LLC, to Validate Vested Water Right Nos. 421-2 and 422-2

Dear Board Members:

Enclosed for your review are copies of the DENR Memorandum of Law
in the above-entitled matter. These Applications will be heard
at the upcoming Board meeting on October 1, 1997, at 9:30 a.m.
Copies of the brief have been filed with the parties of record in
this proceeding.

Sincerely,

Diane Best
Assistant Attorney General

DB:mjj

Enc.

cc: John P. Guhin
Michael Hickey

Marvin D. Truhe
m-1tr35.db



STATE OF SOUTH DAKOTA

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF THE APPLICATION
OF RODALES RANCH, INC. TO VALIDATE

VESTED WATER RIGHT NO. 359-2

IN THE MATTER OF THE APPLICATION

OF JD RANCH REAL ESTATE, LLC,
VALIDATE VESTED WATER RIGHT

APPLICATION NOS. 421-2 AND 422-2

CERTIFICATE OF SERVICE

)
)
)
)
)
TO )
)
)

The undersigned hereby certifies that true and correct

copies of DENR Memorandum of Law in the above-entitled matter

were served by United States mail, first class, postage prepaid

upon:

Francis E. Brink
1214 S. Wells St.
Aberdeen, SD 57401-7351

Marian Gunderson
811 W. Third
Yankton, SD 57078-3702

Bernita Loucks
219 42nd. Sst.
Rapid city SD 57702-2123

Dwayne A. Rollag
320 Lincoln Ln. S.
Brooking, SD 57006-2741

and hand-delivered to

John P. Guhin

Deputy Attorney General
Office of Attorney General
500 E. Capitol Avenue
Pierre, SD 57501-5070

Rodney Freeman Jr.
P.O. Box 176
Huron, SD 57350-0176

Joel Rickenbach
P.O. Box 97
Oelrichs, SD 57763-0097

Leo Holzbauer
RR 1 Box 170
Wagner, SD 57380-9681

. 579¢L
on this — day of September, 1997.

m-certll.db(mjj)

A/~ /
/1%*&%) fj;vf

Diane Best

Assistant Attorney General
Office of Attorney General
500 E. Capitol Avenue
Pierre, SD 57501-5070
Telephone (605) 773-3215




BEFORE THE
SOUTH DAKOTA WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

IN THE MATTER OF THE
APPLICATION OF RODALES
RANCH, INC. TO VALIDATE

VESTED WATER RIGHT NO. 359-2
DENR

IN THE MATTER OF THE MEMORANDUM OF LAW

APPLICATIONS OF JD RANCH

REAL ESTATE, LLC, TO VALIDATE
VESTED WATER RIGHT

NOS. 421-2 AND 422-2

COMES NOW the South Dakota Department of Environment and
Natural Resources, Water Rights Program (hereinafter "DENR"), and
files its Memorandum of Law.

BACKGROUND

JD Ranch Real Estate, LLC (JD Ranch) and Rodales Ranch, Inc.
(Rodales) have filed three separate applications for the
validation of vested water right claims from Battle Creek in
Custer County, South Dakota. JD Ranch has filed two claims;
Rodales has filed one. The applications were filed pursuant to
SDCL 46-5-49, which permits the filing of applications by any
person claiming a vested right to appropriate water from a
surface water source for beneficial use (other than domestic
use) .

Each of the three claims was made under the vested right
definition in SDCL 46-1-9(5):

The term "vested rights" used in this title, unless the
context otherwise clearly requires, means:



(5) Uses of water under diversions and applications of
water prior to the passage of the 1907 water law
and not subsequently abandoned or forfeited.
The proof required under this statute consists of several facets.

1. Initiation and perfection. Claimants assert that the

water rights claims in this case were initially appropriated in
1886, 1893 (JD Ranch claims), and 1895 (Rodales claim). During
this period, the legal method for appropriating water consisted
of filing and posting a "location certificate," and constructing
water works for appropriation without unnecessary delay. See
1881 D.T. Session Law 142, § 9. This process was privately
undertaken and did not require governmental approval. For each
of the three water rights claimed in this proceeding, it is
expected that there will be no dispute on this issue.

2. Forfeiture/abandonment. Appropriative claims are

limited to actual beneficial use. Stenger v. Tharp, 17 S.D. 13,

94 N.W. 402, 404 (1903).

If abandonment and/or forfeiture of the water rights has
occurred they cannot be validated. Abandonment is the
intentional relinquishment of a water right. Stenger, 94 N.W. at
403, 404. Forfeiture consists of the failure to use water for a
period of at least three years without legal excuse. SDCL
46-5-34. The legal concepts of abandonment and forfeiture are
applicable to pre-1907 appropriative water rights such as those

claimed in this proceeding. 1881 Session Law, Ch. 142, § 10;

' The water rights in question in Stenger were, coincidentally,
located on Battle Creek in 1881. Those specific water rights are
upstream and are not part of this proceeding.



Stenger, 94 N.W. at 403, 404 (abandonment); St. Germain

Irrigation Co. V. Hawthorne Ditch Co., 32 S.D. 260, 143 N.W. 124,

127 (1913); and, In Re Cancellation of Stabio Ditch Water Right,

417 N.W.2d 391 (S.D. 1987) (forfeiture).

In this case, Rodales asserts that JD Ranch has abandoned or
forfeited its claims. On the other hand, JD Ranch claims that
Rodales has abandoned or forfeited its claim. Although little
written documentation exists, it is expected that testimony at
hearing will be produced regarding actual use. The DENR has not
asserted that abandonment or forfeiture applies to any of these
claims.

3. Priority dates. Of the claims involved in this case,

JD Ranch claims the senior priority for its two water rights.
One of the applications (422-2) claims 1.82 cfs with a priority
date of 1886. The second (421-2) is a claim for 1.80 cfs with a
priority date of 1893. Rodales (359-2) claims 1.47 cfs with a
priority date of 1895. The priority date issue is disputed.

Rodales may assert that a 1950 change in diversion point or
a 1949 contract between the parties effectuated a valid trade or
change in priority dates.

The predecessor of JD Ranch applied for and received
authority to change the diversion point for one of its claims
(422-2). This diversion point is now shared with the diversion
point for the Rodales Ranch claim (359-2). Both Rodales Ranch
and JD Ranch have, since 1950, utilized the same diversion point
on Battle Creek for irrigation of their respective property.

This arrangement was effectuated between the predecessor to



o

Rodales and the predecessor to JD Ranch through a contract. At
that time, the change in diversion point was also approved by the
State Engineer as required by law, but no changes in priority

date were made.

It is expected that Rodales will assert that the contract
changed the respective priority dates of the parties. Yet, a
legitimate question exists as to whether this Board has authority

to interpret a private contract. Under In _the Matter of the

Petition for Declaratory Ruling of Northwestern public Service

Company with Regard to Electric Service to Hub City, 1997 S.D.

35, 9 30, an administrative agency generally does not have
authority to interpret or enforce contracts between private
entities.

Second, even if this Board does have authority to analyze
the contract, it is apparent that the contract is not designed to
change priority dates. The contract itself provides that it is
not intended to, in any manner, change the priority date of the
water rights for either party. Given the foregoing circumstance,
the priority dates were not transferred among the parties.

Finally, there is simply no provision in South Dakota law
for trading priority dates in any manner whether by contract or
otherwise. The only way priority dates could change would be
upon a showing of abandonment or forfeiture.

4, Public interest. Public interest is construed broadly

in South Dakota and involves consideration of issues such as
economic benefit of the water and other impacts of water use on

the general public. The claims in this case involve irrigation



L4

use. It is expected that all parties agree that irrigation at
the rate claimed in the applications is in the public interest.

5. Beneficial use. Beneficial use is also a factor to be

considered in determining whether a water right should be
validated. Beneficial use is use that "is reasonable and useful
and beneficial to the appropriator, and at the same time is
consistent with the interests of the public of this state in the
best utilization of water supplies." SDCL 46-1-6(3). It is
expected that the parties in this proceeding will not dispute
that irrigation is a beneficial use of water and that the rate of
diversion claimed for the irrigation use is consistent with the
interests of the public in the best utilization of water
supplies.

. /A
Dated this ;5?"day of September, 1997.

e f2s

Diane Best

Assistant Attorney General
Office of Attorney General
500 East Capitol Avenue
Pierre, SD 57501-5070
Telephone: (605) 773-3215

(wd)wmb5.db(do)
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CERTIFICATE OF SERVICE
The undersigned hereby éertifies that a true and correct copy

of DENR Memorandum of Law in the matter of Application of Rodales

Ranch, Inc. to Validate Vested Water Right No. 359-2 and

Applications of JD Ranch Real Estate, LLC, to Validate Vested Water

Right Nos. 421-2 and 422-2 were served by United States mail, first

class, postage prepaid upon Marvin D; Truhe, Attorney at Law, P.O.
Box 8106, Rapid City, South Dakota 57709, and Michael M. Hickey,

Attorney at Law, P.O. Box 2670, Rapid City, South Dakota 57709 on

this 5th day of September, 1997.

AL < F
(//Zé/h{' :ij{él]L

Diane Best

Assistant Attorney General

500 East Capitol Avenue

Pierre, South Dakota 57501-5070
Telephone: (605) 773-3215




TrRUHE, BEARDSLEY, JENSEN,

HeLMERS & VoN WALD,
Pror. L.L.C.

ATTORNEYS AT LAW

STEVEN C. BEARDSLEY BLACK HILLS CORPORATION BUILDING - IST FLOOR

LINDEN R. EVANS

P. O. BOX 8106 TELECOPIER
STEVEN J. HELMERS RAPID CITY, ‘H DAKOTA 57709 (6O8) 342-2801
GARY D. JENSEN » SOUT °
MARVIN D. TRUHE TELEPHONE (60S) 342-2800
LARRY M. VON WALD

625 NINTH STREET

email
mtruhe@truhelaw.com

September 11, 1997

Mr. John Hatch, Chief Engineer

Water Rights Program

Department of Environment
and Natural Resources

523 East Capitol

Pierre, SD 57501-3181

Re:  In the Matter of the Application of J D Ranch Real Estate, L.L.C., to
Validate Vested Water Rights Application Nos. 2368-2 and
2369-2; and In the Matter of the Application of Rodales Ranches,
Inc. to Validate Vested Water Right Application No. 2373-2

Dear John:

Enclosed is the original Notice of Deposition of Clarence Kroth for filing in the above-
referenced matter.

Thank you.
Sincerely,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L,C.

Marvin D. Truhe

MDT:nlb

Enclosure

cc:  Mr. Michael M. Hickey
Ms. Diane Best



STATE OF SOUTH DAKOTA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
WATER MANAGEMENT BOARD
IN THE MATTER OF THE APPLICATION
OF J D RANCH REAL ESTATE, L.L.C.
TO VALIDATE VESTED WATER RIGHTS

APPLICATION NOS. 2368-2 and

; RODALES RANCHES'

)
2369~2, and IN THE MATTER OF THE )

)

)

)

NOTICE OF DEPOSITION

APPLICATION OF RODALES RANCHES,
INC., TO VALIDATE VESTED WATER
RIGHT APPLICATION NO. 2373—2
NOTICE
TO: JD Ranch Real Estate, LLC and its Attorney Michael M. Hickey

of Bangs, McCullen, Butler, Foye and Simmons, L.L.P., and to
Assistant Attorney General Diane Best.

NOTICE IS HEREBY GIVEN that Rodales Ranches, Inc. by its
undersigned counsel will take the testimony of Clarence Kroth on
oral examination via telephonic conference call pursuant to
SDCL § 15-6-30 in the above-captioned matter, on September 15,
1997, commencing at 2:00 p.m. of that day at the office of Truhe,
Beardsley, Jensen, Helmers & Von Wald, Prof. L.L.C., 625 Ninth
Street, First Floor,fﬁppid City, South Dakota:

Dated this //“’an of September, 1997.

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.L.C

By M

Marvin D. Truhe

Black Hills Corporation
Building, 1% Floor
P.O. Box 8106

Rapid City, SD 57709
(605) 342-2800

Attorney for Rodales Ranches, Inc.



CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that Rodales
Ranches' Notice of Deposition was served upon the persons herein
next designated, on the date below shown, by facsimile transmission
of the same to Michael M. Hickey, at f£:445/' p.m., MDT, to
facsimile No. (605) 343-1503 and to Assistant Attorney General

Diane Best at 1/5523 p.m., MDT, to facsimile No. (605) 773-4106;
and by depositing the originals thereof in the United States mail
at Rapid City, South Dakota, postage prepaid, in an envelope
addressed to:

Mr. John Hatch, Chief Engineer

Water Rights Program

Department of Environment

and Natural Resources
523 East Capitol
Pierre, SD 57501-3181

71
Dated this {/’iday of September, 1997.

Marvin D. Truhe



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREAT FACES, CREATPLACES.

October 7, 1997

NOTICE
TO: Marvin D. Truhe Michael M. Hickey
Attorney at Law Attorney at Law
P. O. Box 8106 P. O. Box 2670
Rapid City, SD 57709 Rapid City, SD 57709
and Parties of Record (see attached list)
FROM: John Hatch, Chief Engineer Q
Water Rights Program

(605) 773-3352
SUBJECT:  Preparation of Findings of Fact, Conclusions of Law and Final Decision

The Water Management Board directed John Guhin, the Board’s attorney, to prepare proposed
Findings of Fact, Conclusions of Law and a Final Decision on the VALIDATION of JD Ranch
Real Estate Vested Water Right Application No. 2368-2 and Rodales Ranches Vested Water Right
Application No. 2373-2 and DENIAL of JD Ranch Real Estate Vested Water Right Application No.
2369-2. The Board will consider the proposed Findings, Conclusions and Final Decision at 1:00
PM on December 3, 1997, in the Conference Room, Floyd Matthew Training Center, 523 E. Capitol
Ave., Pierre, SD 57501. .

The Board requested that a copy of the proposed Findings, Conclusions and Final Decision be
mailed to each Board member and Parties of Record (name and addresses enclosed) by November
13, 1997. Written objections or comments in support of the proposed Findings, Conclusions and
Final Decision, or alternative Findings, Conclusions and Final Decision are to be mailed to each
Board member, the Board attorney and all Parties of Record by November 24, 1997.

Oral arguments by parties filing written comments in opposition or support of the proposed
Findings, Conclusions and Final Decision, or alternative Findings, Conclusions and Final Decision
may be made on December 3, 1997. The public hearing was completed October 1, 1997. No
additional testimony will be received on December 3, 1997.

c: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General



PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NOS. 2368-2 AND 2369-2,
JD RANCH REAL ESTATE, LLC

VESTED WATER RIGHT APPLICATION NO. 2373-2, RODALES RANCHES, INC.

John Hamner Counsel: Michael M. Hickey
JD Ranch Real Estate, LLC Bangs McCullen Law Firm
HC 89, Box 298 P.O. Box 2670
Hermosa, SD 57744 Rapid City, SD 57709-2670
Rodales Ranches, Inc. Counsel: Marvin D. Truhe
1721 11th Street Truhe, Beardsley, Jensen
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CERTIFICATION

I hereby certify that on October 7, 1997, I have personally deposited with the United States mail

at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated October

7, 1997, along with a copy of the Parties of Record list, and a list of the Water Management

Board Members’ names and addresses, regarding Preparation of Findings of Fact, Conclusions of

Law and Final Decision on VALIDATION of Vested Water Right Application Nos. 2368-2 (JD

Ranch Real Estate) and 2373-2 (Rodales Ranches), and DENIAL of Vested Water Right

Application No. 2369-2 (JD Ranch Real Estate), addressed as stated below, and on the attached
Parties of Record list:

A copy of the above described Notice and attachment was sent inter-office to:
John Guhin, Deputy Attorney General, Capitol Building.

Diane Best, Assistant Attorney General, Capitol Building.

b LT

Cheryl F. Fr
Secretary

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this _' 7 1 day of 8%e127%% , 1997

Notary Public

+‘\85Meﬁ' m O LA R Cn G Con Eenm om G m o e . 4

K/\PF\.' 5 *wxw( E}

iprmaged
W

KAREN SCHLAAK, Nofary Public
My Commission Expires
Aprll 1, 200

P .‘-,,f..',_,f_,:g e _'.;.



CERTIFICATION

I hereby certify that on October 20, 1997, I have personally deposited with the United States mail
at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated October
7, 1997, along with a copy of the Parties of Record list, and a copy of the names and addresses of
the Water Management Board Members, regarding Preparation of Findings of Fact, Conclusions
of Law and Final Decision on the VALIDATION of JD Ranch Real Estate Vested Water Right
Application No. 2368-2 and Rodales Ranches Vested Water Right Application No. 2373-2, and
DENIAL of JD Ranch Real Estate Vested Water Right Application No. 2369-2, addressed as
stated below:

Robert Borgmeyer, 6770 N. Longfellow Dr., Tucson, AZ 85718-2420.

The above described Notice and attachment was originally sent out on October 7, 1997, to
the address shown below, but was returned on October 20, 1997, for an address correction:

Robert Borgmeyer, 9055 N. Morning Glory Road, Paradise Valley, AZ 85253-1736.

Cheryl F. Fr
Secretary

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

¥
Sworn to, before me, this 7/ day of M’f/ , 1997

. 772

+mgé£&%¥9%w%%q%%w
§ KAREN SCHLAAX  §
§
%

NOTARY PUSLIC /25
SEA" SOUTH u;«KOTA@ ;

“IAREN SCHLAAK, Notary Public
My Conm:sston Expires
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TrRUHE, BEARDSLEY, JENSEN,

HELMERS & VonN WALD,
Pror. L.L.C.

ATTORNEYS AT LAwW

STEVEN C. BREARDSLEY BLACK HILLS CORPORATION BUILDING - I8T FLOOR

LINDEN R. EVANS
STEVEN J. HELMERS
GARY D. JENSEN

625 NINTH STREET
TELECOPIER
(605) 342-2801

P O BOX 8106
RAPID CITY, SOUTH DAKOTA 57709

TELEFPHONE (605) 342-2800
MARVIN D. TRUHE email

mtruhe@truhelaw.com
November 24, 1997

LARRY M. VON WALD

Diane Best | \/ John Hatch, Chief Engineer

Assistant Attorney General

Office of the Attorney General

500 E. Capitol Avenue
Pierre, SD 57501-5070

John Hammer

JD Ranch Real Estate, LLC
HC 89, Box 298

Hermosa, SD 57744

Leo Holzbauer
RR 1, Box 170
Wagner, SD 57380-9681

Francis E. Brink-Chairman
1214 South Wells Street
Aberdeen, SD 57401-7351

Marian Gunderson
811 West 3"
Yankton, SD 57078-3702

Joel Rickenbach
Box 97
Oelrichs, SD 57763-0097

Water Rights Program
Joe Foss Building

523 E.Capitol Avenue
Pierré, SD 57501-3181

Michael M. Hickey

Bangs, McCullen, Butler, Foye &
Simmons, L.L.P.

P. O. Box 2670

Rapid City, SD 57709

Dwayne Rollag
320 Lincoln Lane South
Brookings, SD 57006-2741

Bernita Loucks
219 42" Street
Rapid City, SD 57702-0240

Rodney Freeman, Jr.
P. O. Box 176
Huron, SD 57350-0176

Re: In the Matter of the Validation of Vested Water Right Application No. 2373-2,
Rodales Ranches; in the Matter of the Validation of Vested Water Right Application
No. 2368-2, JD Ranch; and in the Matter of the Denial of the Request for Validation
of Vested Water Right Application No. 2369-2, JD Ranch



¥

Page 2
November 24, 1997

Enclosed please find Rodales Ranches' Response to Proposed Findings of Fact, Conclusions
of Law, and Final Decision in the above-reference matter. This is intended as service upon
you by mail. The original is being sent to John Hatch for filing.

Sincerély,

TRUHE, BEARDSLEY, JENSEN, HELMERS &
VON WALD, Prof. L.

Marvin D. Truhe
MDT:nlb

Enclosure



STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF THE VALIDATION )
OF VESTED WATER RIGHT APPLICATION )
NO. 2373-2, RODALES RANCHES; IN )
THE MATTER OF THE VALIDATION OF ) - RODALES RANCHES' RESPONSE
VESTED WATER RIGHT APPLICATION ) TO PROPOSED FINDINGS OF
NO. 2368-2, JD RANCH; AND IN THE ) FACT, CONCLUSIONS OF LAW,
MATTER OF THE DENIAL OF THE REQUEST) AND FINAIL DECISION
FOR VALIDATION OF VESTED WATER )
RIGHT APPLICATION NO. 2369-2, )
~JD RANCH )

COMES NOW Rodales Ranches and requests the following changes
in the Proposed Findings of Fact, Conclusions of Law, and Final
Decision in the above-reference matter.

1. At page 3, immediately after paragraph 10, insert the
following paragraphs:

"The Board relies upon the telephone deposition testimony of

Clarence Kroth who testified that he lived on the property

from 1947 through 1976 and utilized the water right for

irrigation every year that water was available throughout that

period."

"The Board relies upon the testimony of Lyla Robertson who
lived on the property from 1975 to the present, and on the
testimony of Craig Robertson who has worked on the property

from 1987 to the present, and their testimony that they




utilized the water right for irrigation every year that water

was available throughout that period."

Dated this 24*" day of November, 1997.

Marvin D. Truhe

Truhe, Beardsley, Jensen, Helmers &
Von Wald, Prof. L.L.C.

625 Ninth Street, First Floor

P. O. Box 8106

Rapid City, SD 57709

. (605) 342-2800

Attorney for Rodales Ranches, Inc.

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that the foregoing
Response to Proposed Findings of Fact, Conclusions of Law, and
Final Decision was served upon the persons herein next designated,
on the date below shown, by facsimile transmission of the same to
John P. Guhin, Deputy Attorney General, at 3:3% p.m., MBT, to
facsimile No. (605) 773-4106; and by depositing true and correct
copies thereof in the United States mail at Rapid City, South
Dakota, postage prepaid, in envelopes addressed to:

Diane Best John Hatch, Chief Engineer
Assistant Attorney General Water Rights Program

Office of the Attorney General Joe Foss Building

500 E. Capitol Avenue 523 E.Capitol Avenue

Pierre, SD 57501-5070 Pierre, SD 57501-3181

John Hammer ' Michael M. Hickey

JD Ranch Real Estate, LLC Bangs, McCullen, Butler, Foye &
HC 89, Box 298 Simmons, L.L.P.

Hermosa, SD 57744 P. 0. Box 2670

Rapid City, SD 57709




Leo Holzbauer :
RR 1, Box 170 Dwayne Rollag
Wagner, SD 57380-9681 320 Lincoln Lane South
Brookings, SD 57006-2741
Francis E. Brink-Chairman
1214 South Wells Street Bernita Loucks
Aberdeen, SD 57401-7351 219 42™ gtreet
Rapid City, SD 57702-0240
Marian Gunderson
811 West 3™ Rodney Freeman, Jr.
Yankton, SD 57078-3702 P. O. Box 176
Huron, SD 57350-0176
Joel Rickenbach
Box 97
Oelrichs, SD 57763-0097

Dated this 24th day of November, 1997.

i e

Marvin D. Truhe




500 EAST CAPITOL
Pierre, South Dakota 57501-5070
Phone (605)773-3215
FAX# (605)773-4106
MARK W. BARNETT LAWRENCEE. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

December 4, 1997

Michael M. Hickey
Attorney at Law

P.O. Box 2670

Rapid city, SD 57709-2670

Marvin D. Truhe

Attorney at Law

P.O. Box 8106

Rapid city, SD 57709-8106

Re: Battle Creek Findings of Fact
and Conclusions of Law

Gentlemen: |

As you know, the South Dakota Water Management Board
considered Findings of Fact and Conclusions of Law with
respect to your vested water right applications on

December 3, 1997. At this hearing, the Board passed out the
Board attorney's suggestions with regard to the additional
Findings of Fact proposed by Mr. Truhe and myself in this
matter. At hearing, counsel for the Board asked me to
provide you with a copy of this document. It will be
included in the record in this matter.

Sincerely,

- . -~
U Ay écbo/
Diane Best
Assistant Attorney General

DB/dh
Enclosures
cc/encs John Hatch L




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF THE )

VALIDATION OF VESTED WATER - )
RIGHT APPLICATION NO. 2373-2, )

RODALES RANCHES; IN THE MATTER) BOARD ATTORNEY'S
OF THE VALIDATION OF VESTED SUGGESTIONS WITH REGARD

NO. 2368-2, JD RANCH; AND IN TO PROPOSED FINDINGS OF FACT,
THE MATTER OF THE DENIAL OF .~ CONCLUSIONS OF LAW, AND
THE REQUEST FOR VALIDATION OF ) FINAL DECISION
VESTED WATER RIGHT APPLICATION) S '

NO. 2369~2, JD RANCH )

) ,
WATER RIGHT APPLICATION ) TO RODALES RANCHES' RESPONSE

)

)

The board attorney suggests that the two proposed
additional Findings of Fact set out in the submission of Rodales
Ranches dated November 24, 1997, be adopted as proposed.

.~
Dated this :25 day of November, 1997.

Jozﬁ_P Guhin

Deguty Attorney General

500 E. Capitol Avenue ,
Pierre, South Dakota 57501-5070 -
Telephone: (605) 773-3215

n-pld25.jpg(word)




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE
VALIDATION OF VESTED WATER
RIGHT APPLICATION NO. 2373-2,
RODALES RANCHES; IN THE
MATTER OF THE VALIDATION OF
VESTED WATER RIGHT
APPLICATION NO. 2368-2,

JD RANCH; AND IN THE MATTER
OF THE DENIAL OF THE REQUEST
FOR VALIDATION OF VESTED
WATER RIGHT APPLICATION

NO. 2369-2, JD RANCH

BOARD ATTORNEY'S SUGGESTIONS
WITH REGARD TO DENR RESPONSE
TO PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
FINAL DECISION

Nt N Naesl o St NP el N e s e

The board attorney herewith makes the following
suggestions with regard to the DENR proposals. The changes are
keyed to the DENR proposals.

1. Change both page 3, paragraph 8, and page S,

paragraph 6 to read as follows:

The Board finds that the file for Application
of Water Permit No. 566-2 contains references
to Water Right Filing No. 359-2 which, while
ambiguous, support a finding of continuous
use. This application was filed in December
of 1959 and approved in April of 1960.

2. Change the spelling of DENR witness "Shull" to
"Schaal" on page 3, paragraph 10, and page 5, paragraph 8.

3 and 4. Change paragraph 5, on page 6, to read as
follows:

The Board also credits the testimony of Gene
Baker that he was not aware of any irrigation
on the old "Wilsey" place, which is the
location of Water Right Filing No. 0421, even
though he had lived on Battle Creek since the
1970's. In addition, the Board credits the
testimony of Bryce Nelson, a realtor who had
lived on Battle Creek between 1971-1973, and
had been involved in the realty business on
Battle Creek since 1986. Nelson testified
that he had not seen the fields irrigated but
thought that irrigation had occurred at one



time. Nelson's testimony indicates to the
Board that any irrigation was infrequent.

5. On page 9, paragraph 2, substitute "Application
No. 2368-2 for 1.85 cfs" for "Application No. 2382-2 for
1.85 cfs." Page 9, paragraph 2(b), substitute SW 1/4, SE 1/4,
Section 25, T3S, R9E" for "SW SE 1/4 Section 25, T3S, R9E."

6. On Page 8, under subheading A, add a new
Conclusion of Law as follows:

4, Pursuant to Cook v. Evans, this Board in
this case utilizes the conversion of 1 cfs to
40 miners inches based upon custom and usage
in and near the Black Hills. This deviation
from the standard of 1 cfs to 50 miners
inches is consistent, in these circumstances,
with SDCL 46-1-7. The Board also concludes,
however, that use of the 50 miners inches
standard would not, in any way, have affected
its Final Decisions.

N N
Dated this égé;g day of November, 1997.
Qb i

hn P. Guhin

eputy Attorney General
500 E. Capitol Avenue
Pierre, South Dakota 57501-5070
Telephone:' (605) 773-3215

n-pld24.jpg(word)



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

- JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREAT FACES. GREATPLACES,
December 5, 1997

NOTICE
TO: Marvin D. Truhe Michael M. Hickey
Attorney at Law Attorney at Law
P. O. Box 8106 P. O. Box 2670
Rapid City, SD 57709 Rapid City, SD 57709
and Parties of Record (see attached list)
FROM: John Hatch, Chief Engineer
Water Rights Program

(605) 773-3352
SUBJECT:  Adoption of Findings of Fact, Conclusions of Law and Final Decision

This is to notify you that the Final Decision, including Findings of Fact and Conclusions of Law,
were adopted December 3, 1997, by the Water Management Board on the VALIDATION of JD
Ranch Real Estate Vested Water Right No. 2368-2 and Rodales Ranches Vested Water Right No.
2373-2 and DENIAL of JD Ranch Real Estate Vested Water Right No. 2369-2. The Board adopted
the findings incorporating the Board Attorney’s suggestions with regard to DENR and Rodales
Ranches’ response to proposed findings. A copy of the signed Findings of Fact, Conclusions of
Law and Final Decisions are enclosed.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of
appeal of the Board’s decision must be filed within thirty days of this notice and be in accordance
with procedures established in SDCL 1-26-31.

enclosure

c: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General




PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NOS. 2368-2 AND 2369-2, |

JD RANCH REAL ESTATE, LLC

VESTED WATER RIGHT APPLICATION NO. 2373-2, RODALES RANCHES, INC.

John Hamner Counsel:

JD Ranch Real Estate, LLC
HC 89, Box 298
Hermosa, SD 57744

Rodales Ranches, Inc. Counsel:

1721 11th Street
Rapid City, SD 57701

Robert Borgmeyer
9055 N. Morning Glory Road
Paradise Valley, AZ 85253-1736

Michael M. Hickey

Bangs McCullen Law Firm
P.O. Box 2670

Rapid City, SD 57709-2670

Marvin D. Truhe

Truhe, Beardsley, Jensen
Helmer & Von Wald

P.O. Box 8106

Rapid City, SD 57709



STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

- IN THE MATTER OF THE )
VALIDATION OF VESTED WATER )
RIGHT APPLICATION NO. 2373-2, )

RODALES RANCHES; IN THE ) FINDINGS OF FACT,
MATTER OF THE VALIDATION OF ) CONCLUSIONS OF LAW,
VESTED WATER RIGHT APPLICATION) AND FINAL DECISION

NO. 2368-2, Jp RANCH; AND IN )
THE MATTER OF THE DENIAL OF )
THE' REQUEST FOR VALIDATION OF )
VESTED WATER RIGHT
APPLICATION NO. 2369-2,
JD RANCH

Nt e

FINDINGS OF FACTS

These findings and conclusions concern three requests
to validate water rights on Battle Creek. Because the evidence
as to these claims is intertwined, the cases were heard and
decided together. The Board's Final Decision validates the
vested water right of Rodales Ranches with regard to Vested Water
Right Application No. 2373-2 and of JD Ranch with regard to
Vested Water Right Application No. 2368-2. The Board denies
Vested Water Right Application No. 2369-2, the downstream water

right application of JD Ranch.

A. Findings particular to Vested Water Right Application

No. 2373-2, Rodales Ranches.

1. On March 2, 1895, John E. Reddick located Water
Right Filing No. 0359-2 on Battle Creek. The Water Right Filing

claimed 1,000 miners inches of water or 25 cfs. Vested Water




Right Application No. 2373-2 is based on the claim that there has
been continuous use of water under this filing.

2. No claim of nonuse of water is made with regard to
the period prior to the 1940's.

3. In 1948, a consulting engineer assisting a client
in seeking a water right, submitted a report to the State
Engineer. The report indicated, among other things, that Water
Right No. 0359-2 had been "inactive" for four years.

4. This allegation is refuted by an affidavit filed
by Carl Baird in June of 1950 to the effect that Mr. Baird had
used water from the dam and ditch at issue in 1941 and 1942 and
did "considerable repair work to the dam and ditches during that
time." Similarly, an affidavit from Virgil McLaughlin, signed in
April of 1951, asserted that water had been used from the Reddick
water right in 1945 and that the dam and ditch had been "rebuilt
and repaired" in 1945. Francis Brophy in April of 1951 signed an
affidavit to the effect that the water had been used in 1941,
1942, and 194s5.

5. Further evidence in the record, including an
affidavit of Arthur Kroth dated July 27, 1950, and a letter from
Clarence Kroth dated August 13, 1950, indicates that the
consulting engineer's report may have been based upon mistake.

6. In addition, the State Engineer on July 10, 1950,
approved a change of point of diversion for Water Right Filing
No; 0422-2 to a joint point of diversion with Water Right Filing
No. 0359-2. The Certificate issued by the State Engineer
inescapably implies a judgment that Water Right Filing No. 0359-2
remained valid as of July 1950.

7. The Board finds, in weighing the evidence of water

use up to July 1950, that the proponent of the water right has



demonstrated continuous use. The Board now turns to evidence of
subsequent use.

8. The Board fipds that the file for Application of
Water Permit No. 566-2 contains references to Water Righﬁ Filing
No. 359-2 which, while ambiguous, support a finding of continuous
use. This application was filed in December of 1959 and approved
in April of 1960. '

9. Of greater weight is the comment in the staff
Teport on the Application for Water Right No. 1170-2 which noted
that, "It appears to the staff that there are‘sik valid water
rights to divert water from Battle Creek" at that time, i.e.,
about 1974, although some people disputed some of the rights.

The Board finds that the comment that the right was valid in 1974
consists of the considered judgment of the water rights staff at
that time and thus is entitled to significant weight.

10. The Board credits the testimony and report of.Tim
Schaal that Water Right Filing No. 0359-2 was in active use in
the mid-1980's. Schaal's testimony was based on actual
observation and so is given substantial weight.

11. The Board relieé upon the telephone deposition
testimony of Clarence Kroth who testified that he lived - on the-
property from 1947 through 1976 and utilized the water right for
irrigation every year that water was available throughout that
period.

| 12. The Board relies upon the testimony of Lyla
Robertson who lived on the property from 1975 to the present, and
on the testimony of Craig Robertson who has worked on the
property from 1987 to the present, and their testimony that they

utilized the water right for irrigation every year that water was

available throdghout that period.




13. Finally, the Board has considered, and given
weight to, the reference to Water Right Filing No. 0359-2 as
being "active, " which reference is found in the report on
Application No. 2054-2 in 1988.

14. The Board finds the evidence sufficient to
demonstrate continuous use of No. 0359-2 from 1895 to the

present, at the rate of 1.66 cfs.

B. Findings particular to Vested Water Right Application

No. 2368-2.

1. On October 14, 1886, Herman N. Steele located
Water Right.Filing No. 0422-2. The filing claimed 500 miners
inches or 12.5 cfs of water from Battle Creek. Vested Water
Right Application No. 2368-2 is based on the claim that there has
been a continuous use of water under this filing.

2. No claim of nonuse of water is made with regard to
the period prior to the 1940's

3. Evidence from the occupier of the land in the
1940's indicates that only 30-40 acres of the land was irrigated
in the 1940's. Other evidende indicates, however, that the
1940's were relatively dry years;'the Board finds that the
failure to irrigate in that time period should be explained by
‘ the low levels of water in the stream.

| 4. Moreover, the State Engineer on July 10, 1950,

approved a change of point of diversion for Water Right Filing
No. 0422-2 to a joint point of diversion with Water Right Filing
No. 0359-2. The Application claimed that the right to be
transferred constituted 10 cfs of water. The Certlflcate issued.

by the State Engineer inescapably implies a judgment that Water



Right Filing No. 0422-2 remained valid as of July 1950 at least
for the amount now being claimed, if not for 10 cfs.

5. The Board finds, in weighing the evidence of water
use up to July 1950, that the proponent of the water right has
demonstrated continuous use. The Board now turns to evidence of
subsequent use.

6. The Board finds that the file for Application of
Water Permit No. 566-2 contains references to Water Right Filing
No. 359-2 which, while ambiguous, support a finding of continuous
use. This application was filed in December of 1959 and approved
in April of 1960.

7. Of greater weight is the comment in the report
with regard to the Application for Water Right No. 1170-2, which
noted that, "It appears to the staff that there are six valid
water rights to divert water from Battle Creek" at that time,
i.e., about 1974, although some people disputed some of the
rights. The Board finds that the comment that Water Right Filing
No. 0422-2 was valid in 1974 consists of the considered judgment
of the water rights staff at that time and thus is entitled to
significant weight. |

8. The Board credits the testimony and report of Tim
Schaal that Water Right Filing No. 0422-2 was in active use in
the mid-1980's. Schaal's testimony was based on actual
observation and so is given substantial weight.

| 9. Finally, the Board has considered, and given
weight to, the reference to Water Right Filing No. 0422-2 as
being "active," which reference is found in the report on
Application No. 2054-2 in 1988.
10. The evidence establishes the continued use of

1.85 cfs on 130 acres with a priority date of October 14, 1886.




C. Findings particular to Vested Water Right Application

No, 2369-2, JD Ranch.

1. On October 27, 1893, Herman N. Steele located
Water Right Filing No. 0421-2. The filing claimed 800 miners
inches or 20 cfs of water from Battle Creek. Vested Water Right
Application No. 2369-2 is based on the claim of continuous use
under this filing.

| 2. No claim of nonuse of water is made with regard to

the period before the 1940'sg

3. The Board finds compelling evidence that Water
Right Filing No. 0421-2 was employed only occasionally from

approximately 1940 to the present.

4. The Board in particular credits the evidence of
Mr. Brophy that, between 1940 and 1573, there was only spasmodic
pumping and that, at the maximum, only ten acres were irrigated
for garden and alfalfa. The Board finds that the irrigation of

the ten acres was merely for one or two years within this 23-year

period. _
5. The Board also éredits the testimony of Gene Baker
that he was not aware of any irrigation on the old "Wilsey"
place, which is the location of Water Right Filing No. 0421, even
though he had lived on Battle Creek since the 1970's. 1In
addition, the Board credits the testimony of Bryce Nelson, a
realtor who had lived on Battle Creek between 1971 1973, and had
been involved in the realty business on Battle Creek since 1986.
Nelson testified that he had not seen the fields irrigated but
thought that irrigation had occurred at one time. Nelson's
testimony indicates to the Board that any irrigation was

infrequent.



6. Finally, in this regard, the Board relies upon the
telephone deposition evidence of Clérence Kroth who also
testified to a maximum of eight to ten acres irrigation on this
right. .

7. The Board notes that the consulting engineer
reports referred to in section A, above, indicated that Water
Right Filing No. 0421-2 had been "inactive" for six years as of
1948. The Board has examined the affidavit of Raymond Lidman
submitted April 13, 19531, which states that there was irrigation
with regard to 0421-2 from 1942 through 1950. The Board does not
find the Lidman affidavit to be sufficient evidence to counteract
the evidence referred to immediately above for two reasons.
First, the affidavit covers only the years 1942 to 1950 and
therefore does not affect the finding with regard to later lack
of irrigation. Second, the irrigation referred to in the Lidman
affidavit is of “alfalfa and hay land, and for the irrigation of
the garden on said premises." This evidence is at least arguably
consistent with the evidence that such irrigation as there was
occurred only within a 10-acre plot. Thére is no indication that

any particular number of acres was irrigated in the Lidman

affidavit.
8. In addition, the Board notes that Water Right

Filing No. 0421-2 covers only 72 acres. An additional 54 acres

is claimed under this water right filing, and that 54 acres could

in no case be justified.

9. The Board finds insufficient ev1dence to support

the continued use of Water Right Filing No. 0421-2.



CONCLUSIONS OF LAW

A. Conclusions of Law relevant to all cases.

1. The Board has jurisdiction of these matters.
2. All notices required by law have been given.
3. The contract offered into evidence between

predecessors of certain parties does not have the effect of
changing any priority date.

4. Pursuant to Cook v. Evans, this Board in this case
utilizes the conversion of 1 cfs to 40 miners inches based upon
custom and usage in and near the Black Hills. This deviation
from the standard of 1 cfs to 50 miners inches is consistent, in
these circumstances, with SDCL 46-1-7. 'The Board also concludes,
however, that use of the 50 miners inches standard would not, in

any way, have affected its Final Decisions.

B. Conclusions of Law particular to Application No, 2373-2,
Rodales Ranch.
1. Water has been continuously appropriated under

Water Right Filing No. 0359-2 on 116 acres at a rate of '1.66 cfs

with a priority date of March 2, 1895.

2. The use has been developed without unlawful

impairment of existing rights.

3. The described use, for irrigation, is a beneficial

use and is in the public interest.

C. Conclusions of Law particular to Vested Water Right

A.pgl_lg‘ ﬁt;inl I!Q. 2368"2.

1. Water has been continuously appropriated under

Water Right Filing No. 0422-2 on 130 acres at a rate of 1.85 cfs

with a priority date of October 14, 1886.



2. The use has been developed without unlawful
impairment of existing rights
3. The described use, for irrigation, is a beneficial

use and is in the public interest.

4. No objection has been received to the request for
an additional diversion point for this water right and the Board
concludes that the additional diversion point would not impair

existing rights and would be ip the public interest.

D. Conclusions of Law particular to Vested Water Right

Application No. 2369-2.
1. Water Right Filing No. 0421-2, on which this

Application is based, included only seventy-two (72) acres. Even
assuming that continuous use had been shown, there would have

been no basis on which to validate an additional fifty-four (54)

acres.
2. The proponent of Application No. 2369-2 has failed

to show continuous use of water on any acreage up to the present

date and thus the Application may not be granted.

FINAL DECISION
1. Application No. 2373-2 for 1.66 cfs is validated
with a priority date of March 2, 1895, for 116 acres and the
applicable portions of Water Right Filing No. 0359-2 are

incorporated into 2373-2 and the abandoned portion of Water Right

Filing No. 0359-2 is canceled.
2. Application No. 2368-2 for 1.85 cfs is validated

with a priority date of October 14, 1886, for 130 acres and the

applicable portions of Water Right Filing No. 0422 are

incorporated herewith into 2368-2 and the abandoned portions of




Water Right Filing No. 0422-2 are canceled, all with the
following qualifiéations:

a. Low flows as needed for downstream use,
including livestock water and prior
water rights must be by-passed.

b. Approval of the additional diversion
from points between SWi/4 SW1/4 and the
SW1/4 SE1/4 Section 25, T3S, RY9E allows
use of either the diversion point (dam)
in the SW1/4 NW1/4 of Section 27, T3S,
R9E or the additional diversion point in
Section 25 (described above). Nonuse of
one diversion point will not forfeit its
use if the other diversion point is
being actively used.

3. The application for Vested Water Right No. 2369-2

is denied.
Dated this 4th day of December, 1997.
BY THE BOARD:

s S

n-pld83 jpg(word) Francis Brink, Chairman
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CERTIFICATION

I hereby certify that on December 5, 1997, 1 have personally deposited with the United States mail
at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated
December 5, 1997, along with a copy of the Parties of Record list and a copy of the Findings of
Fact, Conclusions of Law and Final Decision, regarding Adoption of Findings of Fact,
Conclusions of Law and Final Decision for Vested Water Right Application Nos. 2368-2, 2369-2
and 2373-2, addressed as stated below, and on the attached Parties of Record list:

Marvin D. Truhe, Attorney at Law, P.O. Box 8106, Rapid City, SD 57709.

Michael M. Hickey, Attorney at Law, P.O. Box 2670, Rapid City, SD 57709.
Copies of the above described Notice and attachments was sent Inter-office to:
John Guhin, Deputy Attorney Géneral, Capitol Building.

Diane Best, Assistant Attorney General, Capitol Building.

/ﬁ{(f—//o] //’f:’/?/

Cheryl F. Fros{
Secretary

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

¢h
Sworn to, before me, this 5 day of /QLCM?’)W) , 1997

Lioor W@é

Notary Public

IAs (UL are Bl hc
Lenynicsin: !v;un'



CERTIFICATION

I hereby certify that on December 15, 1997, 1 have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated
December 5, 1997, along with a copy of the Parties of Record list and a copy of the Findings of
Fact, Conclusions of Law and Final Decision for Vested Water Right Application Nos. 2368-2,
2369-2 and 2373-2, regarding Adoption of Findings of Fact, Conclusions of Law and Final
Decision, addressed as stated below:

Robert Borgmeyer, 6770 N. Longfellow Dr., Tucson, AZ 85718-2420.

The above described Notice and attachments was originally mailed on December 5, 1997, to
the address shown below, but was returned to our office on December 15, 1997, for address
correction:

Robert Borgmeyer, 9055 N. Morning Glory Road, Paradise Valley, AZ 85253-1736.

. ..} / ! /'4 / *
Cheryl F. Frost 74
Secretary

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

vh
Sworn to, before me, this __ /{p day of /(Q(/C&)ﬁ M , 1997

Yoo oMaak

Notary Public
e e R Y N RS I
§ o wArmn comaak
TN b '
(Beac), v
A S G L AN R PN

4
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KAREN SCHLAAK, Hatary Prhlia
My Comviecion Froeiey
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
IN THE MATTER OF THE )
)

VALIDATION OF VESTED WATER
RIGHT APPLICATION NO. 2373-2, )

RODALES RANCHES; IN THE ) FINDINGS OF FACT,
MATTER OF THE VALIDATION OF ) CONCLUSIONS OF LAW,
VESTED WATER RIGHT APPLICATION) AND FINAL DECISION

NO. 2368-2, JD RANCH; AND IN )
THE MATTER OF THE DENIAL OF )
THE REQUEST FOR VALIDATION OF )
VESTED WATER RIGHT )
APPLICATION NO. 2369-2, )
JD RANCH )

FINDINGS OF FACTS

These findings and conclusions concern three requests
to validate water rights on Battle Creek. Because the evidence
as to these claims is intertwined, the cases were heard and
decided together. The Board's Final Decision validates the
vested water right of Rodales Ranches with regard to Vested Water
Right Application No. 2373-2 and of JD Ranch with regard to
Vested Water Right Application No. 2368-2. The Board denies
Vested Water Right Application No. 2369-2, the downstream water

right application of JD Ranch.

A. Findings particular to Vested Water Right Application

No. 2373-2, Rodales Ranches.

1. On March 2, 1895, John E. Reddick located Water
Right Filing No. 0359-2 on Battle Creek. The Water Right Filing

claimed 1,000 miners inches of water or 25 cfs. Vested Water



Right Application No. 2373-2 is based on the claim that there has
been continuous use of water under this filing.

2. No claim of nonuse of water is made with regard to
the period prior to the 1940's.

3. In 1948, a consulting engineer assisting a client
in seeking a water right, submitted a report to the State
Engineer. The report indicated, among other things, that Water
Right No. 0359-2 had been "inactive" for four years.

4. This allegation is refuted by an affidavit filed
by Carl Baird in June of 1950 to the effect that Mr. Baird had
used water from the dam and ditch at issue in 1941 and 1942 and
did "considerable repair work to the dam and ditches during that
time." Similarly, an affidavit from Virgil McLaughlin, signed in
April of 1951, asserted that water had been used from the Reddick
water right in 1945 and that the dam and ditch had been "rebuilt
and repaired" in 1945. Francis Brophy in April of 1951 signed an
affidavit to the effect that the water had been used in 1941,
1942, and 1945.

5. Further evidence in the record, including an
affidavit of Arthur Kroth dated July 27, 1950, and a letter from
Clarence Kroth dated August 13, 1950, indicates that the
consulting engineer's report may have been based upon mistake.

6. In addition, the State Engineer on July 10, 1950,
approved a change of point of diversion for Water Right Filing
No. 0422-2 to a joint point of diversion with Water Right Filing
No. 0359-2. The Certificate issued by the State Engineer
inescapably implies a judgment that Water Right Filing No. 0359-2
remained valid as of July 1950.

7. The Board finds, in weighing the evidence of water

use up to July 1950, that the proponent of the water right has



demonstrated continuous use. The Board now turns to evidence of
Subsequent use.

8. The Board finds that the file for Application of
Water Permit No. 566-2 contains references to Water Right Filing
No. 359-2 which, while ambiguous, support a finding of continuous
use. This application was filed in December of 1959 and approved
in April of 1960.

9. Of greater weight is the comment in the staff
report on the Application for Water Right No. 1170-2 which noted
that, "It appears to the staff that there are six valid water
rights to divert water from Battle Creek" at that time, i.e.,
about 1974, although some people disputed some of the rights.

The Board finds that the comment that the right was valid in 1974
consists of the considered judgment of the water rights staff at
that time and thus is entitled to significant weight.

10. The Board credits the testimony and report of Tim
Schaal that Water Right Filing No. 0359-2 was in active use in
the mid-1980's. Schaal's testimony was based on actual
observation and so is given substantial weight.

11. The Board relies upon the telephone deposition
testimony of Clarence Kroth who testified that he lived on the
property from 1947 through 1976 and utilized the water right for
irrigation every year that water was available throughout that
period.

12. The Board relies upon the testimony of Lyla
Robertson who lived on the property from 1975 to the present, and
on the testimony of Craig Robertson who has worked on the
property from 1987 to the present, and their testimony that they
utilized the water right for irrigation every year that water was

available throughout that period.




13. Finally( the Board has considered, and given
weight to, the reference to Water Right Filing No. 0359-2 as
being "active," which reference is found in the report on
Application No. 2054-2 in 1988.

14. The Board finds the evidence sufficient to
demonstrate continuous use of No. 0359-2 from 1895 to the

present, at the rate of 1.66 cfs.

B. Findings particular to Vested Water Right Application

No. 2 -2.

1. On October 14, 1886, Herman N. Steele located
Water Right.Filing No. 0422-2. The filing claimed 500 miners
inches or 12.5 cfs of water from Battle Creek. Vested Water
Right Application No. 2368-2 is based on the claim that there has
been a continuous use of water under this filing.

2. No claim of nonuse of water is made with regard to
the period prior to the 1940's.

3. Evidence from the occupier of the land in the
1940's indicates that only 30-40 acres of the land was irrigated
in the 1940's. Other evidende indicates, however, that the
1940's were relatively dry yeatrs; the Board finds that the
failure to irrigate in that time period should be explained by
» the low levels of water in the stream.

4. Moreover, the State Engineer on July 10, 1950,
approved a change of point of diversion for Water Right Filing
No. 0422-2 to a joint point of diversion with Water Right Filing
No. 0359-2. The Application claimed that the right to be
transferred constituted 10 cfs of water. The Certificate issued

by the State Engineer inescapably implies a judgment that Water



Right Filing No. 0422-2 remained valid as of July 1950 at least
for the amount now being claimed, if not for 10 cfs.

5. The Board finds, in weighing the evidence of water
use up to July 1950, that the proponent of the water right has
demonstrated continuous use. The Board now turns to evidence of
subsequent use.

6. The Board finds that the file for Application of
Water Permit No. 566-2 contains references to Water Right Filing
No. 359-2 which, while ambiguous, support a finding of continuous
use. This application was filed in December of 1959 and approved
in April of 1960.

7. Of greater weight is the comment in the report
with regard to the Application for Water Right No. 1170-2, which
noted that, "It appears to the staff that there are six valid
water rights to divert water from Battle Creek" at that time,
i.e., about 1974, although some people disputed some of the
rights. The Board finds that the comment that Water Right Filing
No. 0422-2 was valid in 1974 consists of the considered judgment
of the water rights staff at that time and thus is entitled to
significant weight. |

8. The Board credits the testimony and report of Tim
Schaal that Water Right Filing No. 0422-2 was in active use in
the mid-1980's. Schaal's testimony was based on actual
observation and so is given substantial weight.

9. Finally, the Board has considered, and given
weight to, the reference to Water Right Filing No. 0422-2 as
being "active," which reference is found in the report on
Application No. 2054-2 in 1988.

10. The evidence establishes the continued use of

1.85 cfs on 130 acres with a priority date of October 14, 1886.



“"

C. Findings particular to Vested Water Right Application

No. 2369-2, JD Ranch.

1. On October 27, 1893, Herman N. Steele located
Water Right Filing No. 0421-2. The filing claimed 800 miners
inches or 20 cfs of water from Battle Creek. Vested Water Right
Application No. 2369-2 is based on the claim of continuous use
under this filing.

2. No claim of nonuse of water is made with regard to
the period before the 1940's.

3. The Board finds compelling evidence that Water
Right Filing No. 0421-2 was employed only occasionally from
approximately 1940 to the present.

4. The Board in particular credits the evidence of
Mr. Brophy that, between 1940 and 1973, there was only spasmodic
pumping and that, at the maximum, only ten acres were irrigated
for garden and alfalfa. The Board finds that the irrigation of
the ten acres was merely for one or two years within this 23-year
period.

5. The Board also éredits the testimony of Gene Baker
that he was not aware of any irrigation on the old "Wilsey"
place, which is the location of Water Right Filing No. 0421, even
though he had lived on Battle Creek since the 1970's. In
addition, the Board credits the testimony of Bryce Nelson, a
realtor who had lived on Battle Creek between 1971-1973, and had
beeﬁ involved in the realty business on Battle Creek since 1986.
Nelson testified that he had not seen the fields irrigated but
thought that irrigation had occurred at one time. Nelson's

testimony indicates to the Board that any irrigation was

infrequent.




6. Finally, in this regard, the Board relies upon the
telephone deposition evidence of Clarence Kroth who also
testified to a maximum of eight to ten acres irrigation on this
right.

7. The Board notes that the consulting engineer
reports referred to in section A, above, indicated that Water
Right Filing No. 0421-2 had been "inactive" for six years as of
1948. The Board has examined the affidavit of Raymond Lidman
submitted April 13, 1951, which states that there was irrigation
with regard to 0421-2 from 1942 through 1950. The Board does not
find the Lidman affidavit to be sufficient evidenée to counteract
the evidence referred to immediately above for two reasons.
First, the affidavit covers only the years 1942 to 1950 and
therefore does not affect the finding with regard to later lack
of irrigation. Second, the irrigation referred to in the Lidman
affidavit is of "alfalfa and hay land, and for the irrigation of
the garden on said premises." This evidence is at least arguably
consistent with the evidence that such irrigation as there was
occurred only within a 10-acre plot. There is no indication that
any particular number of acres.was irrigated in the Lidman
affidavit.

8. In addition, the Board notes that Water Right
Filing No. 0421-2 covers only 72 acres. An additional 54 acres
is claimed under this water right filing, and that 54 acres could
in no case be justified.

9. The Board finds insufficient evidence to support

the continued use of Water Right Filing No. 0421-2.




»

CONCLUSIONS OF LAW

A. i of Law t
1. The Board has jurisdiction of these matters.
2. All notices required by law have been given.
3. The contract offered into evidence between

pPredecessors of certain parties does not have the effect of
changing any priority date.

4, Pursuant to Cook v. Evans, this Board in this case
utilizes the conversion of 1 cfs to 40 miners inches based upon
Custom and usage in and near the Black Hills. This deviation
from the standard of 1 cfs to 50 miners inches is consistent, in
these circumstances, with SDCL 46-1-7. The Board also concludes,
however, that use of the 50 miners inches standard would not, in

any way, have affected its Final Decisions.

B. . Conclusions of Taw particular to Application No. 2373-2,
Rodaleg Ranch.
1. Water has been continuously appropriated under

Water Right Filing No. 0359-2 on 116 acres at a rate of 1.66 cfs

with a priority date of March 2, 1895.

2. The use has been developed without unlawful

impairment of existing rights.

3. The described use, for irrigation, is a beneficial

use and is in the public interest.

C. Conclusions of Law particular to Vested Water Right
A ication No. 2368-2.
1. Water has been continuously appropriated under

Water Right Filing No. 0422-2 on 130 acres at a rate of 1.85 cfs

with a priority date of October 14, 1886.




2. The use has been developed without unlawful
impairment of existing rights

3. The described use, for irrigation, is a beneficial
use and is in the public interest.

4. No objection has been received to the request for
an additional diversion point for this water right and the Board
concludes that the additional diversion point would not impair

existing rights and would be in the public interest.

D. Conclusions of Law particular to Vested Water Right

Application No., 2369-2.

1. Water Right Filing No. 0421-2, on which this
Application is based, included only seventy-two (72) acres. Even
assuming that continuous use had been shown, there would have
been no basis on which to validate an additional fifty-four (54)

acres.

2. The proponent of Application No. 2369-2 has failed
to show continuous use of water on any acreage up to the present

date and thus the Application may not be granted.

FINAL DECISION

1. Application No. 2373-2 for 1.66 cfs is validated
with a priority date of March 2, 1895, for 116 acres and the
applicable portions of Water Right Filing No. 0359-2 are
incorporated into 2373-2 and the abandoned portion of Water Right
Filing No. 0359-2 is canceled.

2. Application No. 2368-2 for 1.85 cfs is validated
with a priority date of October 14, 1886, for 130 acres and the
applicable portions of Water Right Filing No. 0422 are

incorporated herewith into 2368-2 and the abandoned portions of



.

Water Right Filing No. 0422-2 are canceled, all with the
following qualifiéations:

a. Low flows as needed for downstream use,
including livestock water and prior
water rights must be by-passed.

b. Approval of the additional diversion
from points between SW1/4 SW1/4 and the
SW1/4 SEl1/4 Section 25, T3S, R9E allows
use of either the diversion point (dam)
in the SW1/4 NW1/4 of Section 27, T3S,
R9E or the additional diversion point in
Section 25 (described above). Nonuse of
one diversion point will not forfeit its
use if the other diversion point is
being actively used.

3. The application for Vested Water Right No.

is denied.
Dated this 4th day of December, 1997.
BY THE BOARD:

e S

2369-2

n-pld83 jpg(word) Francis Brink, Chairman
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

FEB 27 1998

VR 2373-2

Rodales Ranch, Inc.
%Robert J. Borgmeyer
1721 11" Street

Rapid City, SD 57701

Dear Mr. Borgmeyer:

Enclosed are your Validated Vested Water Right and Water License No. 2373-2. As long as you use the
water beneficially, as stated in the Water License, the State Water Laws provide that you have a continuing
right to use the water.

Very truly yours,

OHN HATCH, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures

NOTE: The applicable portions of Water Right Filing No. 0359-2 are incorporated into No. 2373-2
and the abandoned portion of Water Right Filing No. 0359-2 is canceled.



W DEPARTMENT of ENVIRONMENT
| and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

GREATEACES, GREAT PLACES:

July 20, 2004
NOTICE OF SHUTOFF ORDER

TO: RODALES RANCHES, INC.
ROBERT J BORGMEYER
8730 SHERIDAN LAKE
RAPID CITY SD 57702

FROM: GARLAND ERBELE, Chief Engineer
ﬁ' Water Rights Program ~

SUBJECT: Shutoff Order for Battle Creek Water Rights
Shutoff Order for Water Right Nos. 2373-2

Effective immediately no diversions of water from Battle Creek will be allowed. On July 20, 2004,
flow in Battle Creek is at 0.79 cubic feet of water per second (cfs) which is well below the 3 cfs
minimum flow bypass for domestic use. This flow is measured at the USGS gaging station by the
Hwy 40 bridge east of Hermosa. Water availability in Battle Creek has reached critically low levels
and diversions of water are interfering with domestic use including livestock watering. According to
South Dakota Codified Law 46-1-5, domestic use takes precedence over appropriative water uses
such as irrigation and commercial uses.

Flows in Battle Creek will be closely monitored, and if the flows increase and stabilize at a level
sufficiently higher than the 3.0 cfs domestic use bypass, this shutoff order may be rescinded. If
conditions do not improve, this order remains in effect until December 31, 2004.

I am asking for your cooperation in complying with this shutoff order. If you have any questions,
please contact Mark Rath or Don Stroup with the Water Rights Program at (605) 773-3352. Thank
you.




W DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

LREAT EACES, GREAT PLACES

April 18, 2005
NOTICE OF MODIFICATION TO 1990 BATTLE CREEK ORDER
TO: Battle Creek Water Users

FROM: GARLAND ERBELE, Chief Engineer

Water Rights Program DQ’%

SUBJECT: Chief Engineer’s Order for Battle Creek Water Rights to Protect Domestic Uses

Modified Chief Engineer Order for Water Right Nos. 187-2, 319-2, 969-2,
1170-2, 1209-2, 1221-2, 1275-2, 1283-2, 2153-2, 2367-2,

2367A-2, 2367B-2, 2368-2, 2368A-2

. Effective immediately the August 15, 1990 Chief Engineer’s Order requiring the 3.0 cubic feet of
water per second (cfs) minimum flow bypass at the Hwy 40 bridge east of Hermosa is modified to a
1.5 cubic foot of water per second (cfs) domestic use bypass as measured at the USGS gaging
station, BATTLE CR BELOW HERMOSA SD - No. 06406500. This gage is located by the Hwy
40 bridge east of Hermosa and stream flow readings can be accessed over the USGS website at
http://waterdata.usgs.gov/sd/nwis/.

On July 27, 1988 the South Dakota Water Management Board conducted a hearing and subsequently
issued Water Permit No. 2054-2 for diversion of flood flows from Battle Creek. The Board issued
the permit with the following qualification to address domestic use and prior water rights
downstream from the Hwy 40 gaging station:

That a minimum of 3 cfs be maintained at the Highway 40 gage to insure flows for prior
downstream existing water rights and domestic use.

The downstream existing water rights below the Highway 40 gage account for approximately 1.5 cfs
of the 3.0 cfs bypass requirement. The remaining 1.5 cfs is attributable to the amount of water
necessary to meet downstream domestic uses. South Dakota Codified Law 46-1-5 directs that



domestic use takes precedence over appropriative rights such as irrigation and commercial use. To
be consistent with the 1988 Water Management Board determination of domestic use, a 1.5 cfs

bypass for domestic use at the Hwy 40 gaging station is now enacted on all Battle Creek water rights
other than Water Right No. 2054-2 which has a separate qualification addressing bypass
requirements. If flows in Battle Creek at the Hwy 40 gaging station drop below 1.5 cfs, upstream
diversions from the creek must be reduced or cease so that a minimum flow of 1.5 cfs is maintained.

Battle Creek water users have a history of working together in scheduling their diversion from the
creek to make maximum beneficial use of the limited resource while protecting domestic use.
However if this cooperative use proves unworkable, shutoff orders based upon priority will be
required.

Given the current drought conditions, the Water Rights Program intends to monitor Battle Creek
flows carefully to ensure domestic needs are maintained.

If you have any questions, please contact Mark Rath or Don Stroup with the Water Rights Program
at (605) 773-3352. Thank you.




j_@ 2875 * DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

GREAT FAces, CRearPuaces
May 04, 2005

Rodales Ranches, Inc.
Robert Borgmeyer
8730 Sheridan Lake
Rapid City, SD 57702

Dear Mr. Borgmeyer:

On April 13, 2005 DENR Water Rights Program personnel conducted an on-site survey of irrigators
authorized to divert water from Battle Creek in response to complaints of a low flow rate of water on the
lower portion of the stream. The U.S. Geological Survey (USGS) gaging station on the lower reach of
Battle Creek at the Highway 40 Bridge east of Hermosa, SD had recorded a flow rate below 1.0 cubic feet
per second (cfs) for several days before the on-site survey. Prior to conducting the survey, irrigators on
Battle Creek had been advised to cease withdrawals from the stream. An item noted during the survey
concerns your Water Right No. 2373-2 authorizing the diversion of 1.66 cubic feet per second (cfs) of
Battle Creek water for irrigation of 116-acres of land. :

At the time of the survey it was noted that the head gate at your diversion point was open allowing water
to flow into the irrigation ditch. It was also evident that before our visit the head gate had been opened
much farther allowing an excessive amount of water to flow through the head gate over topping the ditch.
Water was still pooled on both sides of the ditch and the grass was laid down outside the ditch from the
flow of water. This indicated that a flow exceeding your authorized rate of 1.66-cfs was released through
the head gate.

Drought conditions have severely reduced the flow in Battle Creek and it is imperative that irrigators
cooperate amongst each other and utilize the water now available in the stream for irrigation in the best

manner possible. )

The Water Rights Program is purchasing a Price Pygmy Meter to help irrigators set their head gates to the
flow level stated in their water right. '

Sincerely,

Lt

.Garland Erbele, Chief Engineer
DENR Water Rights Program



CC:

Tyler Robertson
HC89 Box 302
Hermosa, SD 57744

Craig Robertson
15937 E Hwy 44
Caputa, SD 57725
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www.state.sd.us/denr

LACES.

Corar Faces Goea P

March 14, 2006

TO: John and Darlene Stovall, 14829 SD Hwy 40, Hermosa SD 57744

Edward and Betty Kanesky, Box 52, Caputa SD 57725

Rittberger Brothers, HC 89, Box 302A, Hermosa SD 57744

Donald Kaiser, HCR 89, Box 303, Hermosa SD 57744

Clarence and Carol Foos, PO Box 317, Hermosa SD 57744

Neugebauer Brothers, HC 89, Box 209, Hermosa SD 57744

Battle Creek Valley Ranch, ¢/o Gary Baker, 15299 Baker Rd, Hermosa SD
57744

Custer Ranch, LLC, c/o Robert Wordeman, HC 89 Box 298, Hermosa SID 57744

Rodales Ranch, Inc., ¢/o Robert Borgmeyer, 6770 North Longfellow Dr, Tucson
AZ 84717-2420

Birdsall Sand and Gravel, ¢/o Kyle Frisinger, PO Box 767, Rapid City SD 57709

FROM: Garland Erbele, Chief Enginee\f:
Water Rights Program DENR

SUBJECT: Battle Creek Bypass Order ({M

On March 2", the Water Management Board considered a request for a declaratory ruling on the April 2005
order that modified the bypass at the USGS gaging station below Hermosa from 3.0 cubic feet of water per
second (cfs) to 1.5 cfs. The Board after hearing all the testimony affirmed the modified order of the 1.5 c¢fs
bypass. The Board will now adopt finding of fact, conclusions of law and a final decision at their May 3™
meeting. The final decision is then subject to appeal to the courts.

Under the 2005 Order, diversion of water from Battle Creek must cease if flow at the Highway 40 gage east
of Hermosa is 1.5 cfs or less. Real time gage readings can be accessed at USGS website
http://waterdata.usgs.gov/sd/nwis/. This order applies to all Battle Creek water rights.

If drought conditions continue, it is likely that Battle Creek water right holders are facing a year where very
limited diversions may be allowed based on the 1.5 cfs bypass. At our meeting last May in Rapid City, it
was agreed that permit holders would coordinate their withdrawals from the creek to maintain the 1,5 cfs
flow at the gaging station below Hermosa and limit withdrawals to a single user each day. I again encourage
similar cooperation. If you desire to be included in the effort to coordinate diversions, it is your
responsibility to make your interest known. If the cooperative effort fails, diversions will be based on
priority when sufficient flows exit at the Hwy 40 gaging station.

Please contact Don Stroup or Eric Gronlund at (605) 773-3352 if you have questions about the Board’s
action.



%@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

March 5, 2007 www.state.sd.us/denr

GineaT Faces, GReAT PLaces.

Dear Water Right Holder:

On May 18, 2005, DENR met with the water right holders on Battle Creek to discuss
management of the creek. During that meeting, we proposed that rather than manage
Battle Creek on a strict priority basis like we do with the Cheyenne River, it may work
better for individual irrigators to coordinate their pumping on a daily basis. It was our

- hope that by allowing irrigators to coordinate their withdrawals, all the irrigators would
have an opportunity to benefit from the limited flows of Battle Creek. That has been the
basis with which we managed Battle Creek the past two years.

The only way this would work is if all the water right holders agreed to this plan and
worked together to manage withdrawals from the creek. However, DENR has received a
complaint that not all of the irrigators agree with this plan. Therefore, we are going back
to managing Battle Creek on a strict priority basis. Under that scenario, pumping is
regulated on the basis of seniority of your water right. I have included a copy of the
water rights and the priority dates for Battle Creek.

I also want to remind you of the 1.5 cubic foot per second bypass limitation that was
established by the Water Management Board for the Highway 40 USGS gage. Once

flows drop to this level all pumping from Battle Creek is discontinued. Gage reading are
available on the USGS website at http://sd.water.usgs.gov/ and click on “Realtime Map.”

Lastly, DENR has transferred a water rights engineer to our Rapid City office. His name
is Aaron Tieman. Since he is located in Rapid City full time, Aaron will be able to
respond more quickly to issues arising on Battle Creek.

If you have any questions, please feel free to contact at me at (605)773-3352.

Sincerely,

Garland Erbele, P.E.
Chief Engineer, Water Rights Program

Cc: Diane Best, Attorney Generals Office

Encl:



L3 272

PERMIT_NO|PTL_PRIOR1|PTL_PRIOR2 PRIORDATE]|COUNTY|STAUSE [FIRST NAME LAST_NAME ADDRESS2 chiy STATE |ZIP  [PLUS4
2153-2 05/01/1882|CU LC |IRR NEUGEBAUER BROTHERS DAIRY (14197 SD HWY 40 HERMOSA |SD 57744
969-2 05/01/1882|CU LC|IRR NEUGEBAUER BROTHERS 14197 SD HWY 40 HERMOSA |SD 57744
2368-2 10/14/1887{CU LC /IRR CUSTER RANCHLLC 15445 SD HWY 40 HERMOSA [SD 57744
2368A-2 10/14/1887|CU PE {IRR CUSTER RANCH LLC 15445 SD HWY 40 HERMOSA |SD 57744
0421-2 10/27/1894|CU PE |IRR JD RANCH REAL ESTATE LLC HCR 89 BOX 298 HERMOSA [SD 57744
0170-2 12/29/1895]CU PE |IRR ICLARENCE FOOS HCR 89 BOX 317 HERMOSA |SD 57744
23732 03/02/1896]CU LCJIRR RODALES RANCHES, INC. 8730 SHERIDAN LAKE RD |RAPID CITY [SD §7702(9066
1209-2 09/29/1900{CU LC |IRR_|[EDWARD/BETTY S |KANESKY BOX 52 CAPUTA SD 57725
1221-2 09/29/1900jCU LC IRR RITTBERGER BROTHERS 15663 SD HWY 40 HERMOSA _[SD 57744
2367-2 01/01/1905}CU LC jIRR BATTLE CREEK VALLEY RANCH 115199 BAKER RD HERMOSA [SD 57744
2367A-2 01/01/1905|CU PE |IRR BATTLE CREEK VALLEY RANCH [15199 BAKER RD HERMOSA |SD 57744
2367B-2 01/01/1905] 07/17/1948{ 01/01/1905|CU PE |IRR BATTLE CREEK VALLEY RANCH 15199 BAKER RD HERMOSA |SD 57744
187-2 09/11/1912|CU LC [IRR |CLARENCE FOOS PO BOX 317 HERMOSA [SD 57744/0317
1275-2 01/01/1935{CU LC |IRR |DONALD KAISER 15745 SD HWY 40 HERMOSA |SD 57744
319-2 07/17/1948|CU LC IRR BATTLE CREEK VALLEY RANCH {15199 BAKER RD HERMOSA |SD 57744
1170-2 01/28/1974|CU LC IRR [JOHN/DARLENE |STOVALL 14829 SD HWY 40 HERMOSA |SD 57744
1283-2 08/01/1975|CU PE |{COMIPETE LIEN & SONS INC PO BOX 440 RAPID CITY |SD 57709|0440
2054-2 03/15/1988|CU LCIIRR } NEUGEBAUER BROTHERS 14197 SD HWY 40 HERMOSA _|SD 57744
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@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
| ~ PMB2020
' JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

CREATFAces, GREAT PLACES
June 20, 2012

ROBERT J BORGMEYER

RODALES RANCHES INC
6602 DEADWOOD AVEN
RAPID CITY, SD 57702

Dear Water Right Holder;

The SD Department of Environment and Natural Resources (DENR) is alerting all Battle Creek water right
holders of the possibility of shutoff orders being issued for Battle Creek. This letter is not a shutoff order but
is intended to give you advanced warning that your ability to divert water may be cut short this year.

As a result of the continuing lack of precipitation, Battle Creek flows measured below Hermosa remain below
the historical average and are approaching the 1.5 cubic foot per second bypass limitation that was established
by the Water Management Board for the USGS gage below Hermosa. Once flows drop to this level shutoff
orders will be issued on a priority date bases. In the meantime, water right holders can help by closely
monitoring water usage and trying to avoid wasting water. If shut-off orders are issued, you will receive
another letter from the department. The attached list of water rights give the priority for shutting off users.

South Dakota water law gives the highest priority to domestic use, which includes livestock watering. There is
generally adequate water available to meet both domestic use and other needs. However, once water
availability reaches critical low levels, other uses, including irrigation, will begin to interfere with domestic
use. If levels become critically low, the department will issue shut-off orders to protect domestic water uses.
Once these orders are issued, the department will continue to monitor water availability and should conditions
improve, the shutoff orders would be rescinded.

The US Geological Survey has an Internet site showing real-time river flows at 159 stream gauging stations
across the state including three gaging sites on Battle Creek. To access this information go to
http://waterdata.usgs.gov/sd/nwis/rt and click on the link “Statewide Streamflow Current
Conditions Table”.

Thank you for your cooperation. If you have any questions, please contact Mark Rath at (605) 773-3352 or
Aaron Tieman at (605) 394-2229.

Sincerely,

Bcw(mﬁk d»«‘m)\«—*

Garland Erbele, Chief Engineer
DENR, Water Rights Program

attachment



06/20/2012

Battle Creek Water Rights

PERMIT_NO |[STATUS LIC_CFS |P-Order PRIORDATE |LAST_NAME

2153-2 LC 0.33 1| 05/01/1881 |NEUGEBAUER BROTHERS DAIRY

969-2 LC 1.73 1| 05/01/1881 [NEUGEBAUER BROTHERS

2368-2 LC 1.85 2| 10/14/1886 |WYOMING DAKOTA RAILROAD PROPERTIES INC
2368A-2 PE 0.00 2] 10/14/1886 |WYOMING DAKOTA RAILROAD PROPERTIES INC
0421-2 PE 0.00 3| 10/27/1893 |[ID RANCH REAL ESTATE LLC

2373-2 LC 1.66 4| 03/02/1895 |RODALES RANCHES INC

1209-2 LC 1.07 5! 09/29/1900 ([KANESKY

1221-2 LC 1.14 5] 09/29/1900 |[RITTBERGER BROTHERS

2367B-2 LC 1.14 6{ 01/01/1905 |BATTLE CREEK VALLEY RANCH

187-2 LC 0.86 7{ 09/11/1912 |FOOS

2367B-2 LC 1.57 8] 07/17/1948 |BATTLE CREEK VALLEY RANCH

1170-2 LC 3.00 9f 01/28/1974 |STOVALL

1283-2 PE 3.34 10 08/01/1975 |LIEN & SONS INC

2054-2 LC 0.81 11{ 03/15/1988 |NEUGEBAUER BROTHERS




RA37 372

McMath, Gennx

From: Borgsinaz@aol.com

Sent: Monday, June 25, 2012 12:52 PM
To: McMath, Genny

Subject: Re: Rodales Ranch

thank. please mail me all necessary forms to the address in Rapid. thanks bob borgmeyer

In a message dated 6/25/2012 10:39:51 A.M. US Mountain Standard Time, Genny.McMath@state.sd.us writes:

Mr. Borgmeyer,

The Department received an email from you indicating there was an address change for water rights in
the name of Rodales Ranch. I noticed too that there was a name change for the ranch. Do you want to
go thru the steps to transfer the water rights to the new name?

There are two that would be involved. No. 518-2 is listed as Rodales Corporation and No. 2373-2 is
listed as Rodales Ranch Inc. If you would like to get them transferred to Rushmore View Ranch, you
would need to file “Notice of Transfer” forms for each and there is a $50.00 filing fee for each one. 1
can email the forms to you or just mail them regular mail, just let me know.

Thanks!

Genny McMath
| Water Kigkts Program

605.773.5455




2373-2

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
www.denr.sd.gov

June 25, 2012

518-2
2373-2

Robert Borgmeyer
1721 11" St
Rapid City SD 57701-4406

Dear Mr. Borgmeyer:

Thank you for contacting us regarding the changes needed for Vested Water Right Nos. 518-2
and 2373-2.

Enclosed are partially completed Notice of Transfer of Ownership forms for filing the name or
ownership changes. Upon completion, please sign the forms and return them to our office with a
required filing fee of $50.00 each (total of $100.00) The check or money order for the fee can be
made payable to the Water Rights Program.

If you have any questions, please contact me.

Sincerely,

SN NEOR

Genny McMath

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

enclosures



@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

(e Faces GReaTPLaces

NOTICE OF SHUTOFF ORDER
July 2, 2012

TO: ROBERT ] BORGMEYER
RUSHMORE VIEW RANCH
1721 ELEVENTH ST
RAPID CITY SD 57701

(ol
FROM: GARLAND ERBELE, Chief Enginee J.SZF '
SD DENR Water Rights Program o

SUBJECT: Battle Creek Water Rights Shutoff Order
Shutoff Order for Water Right Nos.@

To protect the senior priority water rights, the department is issuing shutoff orders to Battle
Creek water right. Effective immediately, diversions of water from Battle Creek will not be
allowed until further notice. '

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the river, has become a concern. This order will be rescinded as soon as
conditions improve.

If conditions do not improve, this order will remain in effect until December 31, 2012.

The USGS maintains a website where you can view real-time stream flow measurements at
several sites along the river, the web address is:

http://waterdata.usgs.gov/sd/nwis/rt

I am asking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek. )

If you have any questions, please contact Mark Rath (605- 773-3352) or Aaron Tieman (605-
394-6831) with the Water Rights Program. Thank you



RECEIVED
JUL 192012
NOTICE OF TRANSFER OF OWNERSHIP WATER RIGHTS

To: Chief Engineer 2373-2
Water Rights Program, DENR

523 E. Capitol

Pierre, SD 57501-3181 Date: 7] / I7 } /17
0 ST Qb -

I/'We request that Vested Water Right No.  2373-2 QO/Z'P onare /f

No.

formerly owned by:  Rodales Ranches Inc

be transferred to: (name & address) QV§{-]m0 Ne VJ ew ﬂW/
1720 1™ 91

MLD Cﬂ-; §D 57’401"/1{06 Telephone No. (éofj’ ZL/Z 09Z7

Title to the following described land(s)/property has been transferred as described above:

116 acres — SW %, SW % SE % Section 26 and SE % SE %, N % SE % Section 27, T3S, R9E

I/We understand that the validity of Vested Water Right No. 2373-2 has not been determined by this
transfer action. If /'We have any questions on validity, /'We understand that only the Water Management
Board has the authority to determine if a water permit/right is valid (see note).

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program, as
evidence of the change of ownership.

A fee of Fifty Dollars (850.00) is required to cover the filing fees as required under SDCL 46-2-13. This
form must be signed by the new owner,

Y'We gﬂ;ﬁﬂl{)&&\[@/ @”’0‘4 , the new owner, certify that the above information is true and

correct.

r(Signed by new owner)

NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has
expired. Once a water permit is developed and the water used, the permit becomes a right. A water
right may be lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.



RECEIPT

WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources
Date 7/19 »>20_12
RECEIVED OF Rughmare View Ranch Inc 1721 llth St —Rapid City Sh 57701
The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No, - 1o Appropriate Water, to construct

and to put water to beneficial use ’
Fee for Application for Permit No, to Appropriate Water for Future use
Fee to retain Future Use Permit No. after period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water License No.
Fee for Filing Transfer Form 2373~ 2 50{00
Fee for
Fee for Issuing New Well Driller's License No. forC.Y.
Fee for Rencwal of Well Driller's License No for CY.
Fee for Issuing Well Pump Installer’s License No.- for C.Y.
Fee for Renewal of Well Pump Installer’s License No. forC.Y.

(Any Other Work Provided by Law)

No. 05492




DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
www.denr.sd.gov
July 20, 2012
518-2
2373-2
Robert J Borgmeyer
Rushmore View Ranch Inc

1721 11" St
Rapid City SD 57701-4406

Dear Mr. Borgmeyer:

I am writing to acknowledge receipt of the transfer forms and filing fees submitted for changing
the name on Vested Water Right Nos. 518-2 and 2373-2.

The changes have been made. Vested Water Right Nos. 518-2 and 2373-2 formerly listed in the
name of Rodales Corporation and Rodales Ranches Inc., are now listed under Rushmore View
Ranch.

Enclosed for your records are Receipt Nos. 05490 and 05492 in the amount of $50.00 each. If I
can answer any questions, please contact me.

Sincerely,

NS

Genny McMath

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

enclosures



' ﬁ-— DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
PMB 2020
JOE FASS BUHILDING
B23 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182

e oo

P

denr.sd.gov

NOTICE OF SHUTOFF ORDER
JUNE 26, 2013

TO: RUSHMORE VIEW RANCH
ROBERT J BORGMEYER
1721 ELEVENTH ST
RAPID CITY SD 57701

FROM: JEANNE GOODMAN, Chief En:

SUBJECT: Battle Creek Shutoff Order for Junior P

Shutoff Order for Water Right Nos.

The flow in Battle Creek is below 1.5 cubic feet per second (cfs) at the USGS gaging station
below Hermosa, SD.  Therefore, to domestic use, the department is issuing shutoff orders to
Battle Creek water rights. Effective immediately, diversions of water from Battle Creek will not
be allowed until further notice.

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the river, has become a concern. This order will be rescinded as soon as
conditions improve.

If conditions do not improve, this order will remain in effect until December 31,2013.

The USGS maintains a website where you can view real-time stream flow measurements at
several sites along the river, the web address is:

http://waterdata.usgs.gov/sd/nwis/rt

I am asking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek.

If you have any questions, please contact Lynn Beck (605-773-3352), Mark Rath (605-773-
3352) or Aaron Tieman (605-394-6831) with the Water Rights Program. Thank you,



CERTIFICATION

I hereby certify that on June 26, 2013 postage, prepaid envelope(s) containing a Notice dated
June 26, 2013 regarding Battle Creek Shut-off Notices addressed as stated below:

NEUGEBAUER BROTHERS ,
DAIRY STANLEY NEUGEBAUER 14197 SD HWY 40 HERMOSA sD 57744
WYOMING DAKOTA 120S6THST-9TH
RAILROAD PROPERTIES INC DAVID S DRACH FLOOR ) MINNEAPOLIS MN 55402
25813 SOUTH FOR
TRAVIS BIES ROAD FAIRBURN SD 57738
JD RANCH REAL ESTATE LLC HCR 89 BOX 298 HERMOSA SD 57744
RUSHMORE VIEW RANCH ROBERT ) BORGMEYER 1721 ELEVENTH ST RAPID CITY sD 57701 _
EDWARD AND BETTY
- KANESKY _ BOX52 CAPUTA_ SD 57725
RITTBERGER BROTHERS 15663 SD HWY 40 HERMOSA S$b 57744
BATTLE CREEK VALLEY GARY BAKER, GENERAL
RANCH PTR 15199 BAKER RD HERMOSA SD 57744
CLARENCE FOOS 15810 SD HWY 40 HERMOSA SD 57744
JOHN AND DARLENE
STOVALL ‘ 14829 SD HWY 40 HERMOSA sD 57744
PETE LIEN & SONS INC KYLE FRISINGER PO BOX 440 RAPID CITY SD 57709
G4il Jacobgb
Secretary/Water Rights
STATE OF SOUTH DAKOTA )
) SS .
COUNTY OF HUGHES )
_ “h
Sworn to, before me, this 20 day of Qf,{/n.o ,20 /3.
[

Karen Schlaak '
Notary Public

My Commission expires April 1, 2019

'« KAREN SCHLAAK &
NOTARY PUBLIC ‘i\
%3 state of South Dakota ™

g
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McMath, Gennz

Subject: FW: New owner

Mark,

Here is the contact information that was provided:
Rushmore View Ranch Inc.

13245 Hisega Drive

Rapid City, SD 57702

Thanks.

AaronT.

From: Tieman, Aaron

Sent: Tuesday, August 02, 2016 10:11 AM
To: Rath, Mark

Subject: RE: New owner

Hey Mark,

According to Kurt Solay, what occurred was an inter-family ownership change with Robert selling his shares of
Rushmore View Ranch Inc. to his nieces. The listed Board of Directors are: Jan Gallagher (Robert’s sister),
Lesley Warren, Shannon Gallagher and Lisa Campbell are listed as the Board of Directors. Kurt will be sending
the new mailing address to me shortly. ..

Aaron T.

From: Rath, Mark
Sent: Tuesday, August 02, 2016 7:29 AM
To: Tieman, Aaron

Subject: New owner

Did you figure out yet who is the property owner on the Bob Borgemeyer property along Battle Creek?

Mark Rath
SD DENR - Water Rights Program
605-773-3352
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA §7501-3182

denr.sd.gov

(e Faces. GheaT PLaCes
July 11,2017

Dear Water Right Holder;
I am sending a reminder to all Battle Creck water right holders of the low flow bypass qualification

for Battle Creck. This letter is NOT a shutoff order but is intended as a reminder that your ability
to divert water may bc cut short this year if flow in the creck drops to trigger the required 1.5 cubic

foot per second {cfs) creck bypass. The bypass qualification on Battle Creck water rights is:

A minimum flow of 1.5 cfs shall he maintained at the Highway 40 gage to insure flows for
domcstic usc and prior existing rights.

As a result of the continuing lack of precipitation, Battle Creck flows measured below Hermosa
remain below the historical average and are approaching the 1.5 cfs bypass limitation that was

established by the Water Management Board for the USGS gage below Hermosa. Once flows drop
to this level shutoff orders will be issucd on a priority date basis. In the meantime, water right
holders can help by closely monitoring water usage and avoid wasting water. If shut-off orders are
issued, you will reccive another letter from the department. Below is a list of water rights
according to priority for shutting off users.

PERMIT NO| STAT {LIC_CFS|P-Order| PRIORDATE |LAST NAME

2153-2 LC 0.33 1 05/01/1881 |NEUGEBAUER BROTHERS DAIRY
969-2 LC 1.73 i 05/01/1881 |NEUGEBAUER BROTHERS
2368-2 LC 1.85 2 10/14/1886 |BRENT & TAYLOR FOX

2368A-2 LC 000 2 10/14/1886 |WYOMING DAKOTA RAILROAD PROPERTIES INC
2373-2 LC 166 4 03/02/1895 |RUSHMORE VIEW RANCH
1208-2 LC 1.07 5 09/29/1900 |KANESKY

1221-2 LC 1.14 5 09/29/1900 |RITTBERGER BROTHERS

23678-2 LC 1.14 6 01/01/1905 |BATTLE CREEK VALLEY RANCH
187-2 LC 0.86 7 09/11/1912 {FOOS

23678-2 LC 1.57 B 07/17/1948 |{BATTLE CREEK VALLEY RANCH
1170-2 LC 3.000 9 01/28/1974 [STOVALL

1283-2 PE 3.34] 10 08/01/1975 |LIEN & SONS INC

2054-2 LC 081 11 03/15/1988 |NEUGEBAUER BROTHERS

South Dakota water law gives the highest priority to domestic use, which includes livestock
watering. There is generally adequate water available 1o meet both domestic use and other needs.
However, once water availability reaches critical low levels, other uses, including irrigation, will




begin to interfere with domestic use. If levels become critically low, the department will issue shut-
off orders to protect domestic water uses. Once these orders are issued, the department will
continue to monitor water availability and should conditions improve, the shutoff orders could be
rescinded,

The US Geological Survey has an Internet site showing real-time river flows at 161 stream gauging
stations across the state including threc paging sites on Battle Creek. The Highway 40 gage is “No.
06406500 - Battle Creck below Hermosa, SD”. To access this information go to

http://waterdata.usgs.gov/sd/nwis/rt and click on the link “Statewide Streamflow Current

Condittons Table”.

Thank you for your cooperation. If you have any questions, please contact Mark Rath or Aaron
Tieman at (605) 773-3352.

Sincerely,

legpne Goodman, Chief Cngineer
DENR, Water Rights Program
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DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

August 16, 2022

RUSHMORE VIEW RANCH
13245 HISEGA DRIVE
RAPID CITY, SD 57702

Dear Battle Creek Water Right Holder:

I am writing to remind Battle Creek water right holders and operators of the bypass qualification
that was placed on your water permit by the Water Management Board in 2005:

A minimum flow of 1.5 cubic feet of water per second (cfs) shall be maintained at
the SD Highway 40 gage to insure flows for domestic use and prior existing water
rights.

Recently, creek flows measured at the USGS gaging station at the SD Highway 40 bridge have
been dropping below the 1.5 cfs cutoff and when it does, diversion of water for irrigation
purposes shall cease. This 1.5 cfs limit is in place to protect domestic use, including livestock
watering and those water rights that are most senior.

Realtime flows in the in Battle Creek can be monitored by going to the following website:
https://waterdata.usgs.gov/sd/nwis/current/?type=flow
USGS Stream Gage No. 06406500 — Battle Creek below Hermosa, SD

Thank you for your cooperation. If you have any questions, please contact Mark Rath, or Nakaila
Steen at (605) 773-3352.

Sincerely,
A
g e, Aoy
Eric Gronlund, Chief Engineer
Water Rights Program



DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
RAPID CITY ONE-STOP

221 MALL DRIVE, SUITE 201

RAPID CITY, SD 57701

danr.sd.gov

RUSHMORE VIEW RANCH 23732
LESLEY WARREN

13245 HISEGA DEIVE

RAPID CITY, SD 57702

April 15,2026

Dear Battle Creek Water Right/Permit Holder:

I am writing to remind Battle Creek water right/permit holders and operators of the bypass
qualification that was placed on vour water permit by the Water Management Board in 2005:

A minimum flow of 1.5 cubic feet of water per second (cfs) shall be maintained at the
SD Highway 40 gage to insure flows for domestic use and prior existing water rights.

Recently, creek flows measured at the USGS gaging station at the SD Highway 40 bridge have
been near 2.5 cfs and this winter and spring have been very dry. We are closely monitoring the
gage. When flow past the gage drops to the 1.5 cfs cutoff or less, diversion of water from the
creek shall cease. This 1.5 cfs limit 15 in place to protect domestic use, including livestock
watering and those water nights that are most senior.

Realtime flows in the in Battle Creek can be monitored by going to the following website:

hitps://waterdata. usgs.gov/monitoringlocation/Us G5-06406500/#data Ivpeld=daily_00060_

(& period=P1Y &showFieldMeasurements=true

USGS Stream Gage No. 06406500 — Battle Creek below Hermosa, SD

Thank you for your cooperation. If you have any questions, please contact Nakaila Steen or
another member of the DANE-Water Rights Program at {605) 304-2220 (Rapid City Office) or
(605) 773-3352 (Pierre Office). We would appreciate it if vou would call Nakaila in our Rapid
City office and provide an up-to-date phone number and email for faster communication on this
matter.

Sincerely,
Cedam

Adam Mathiowetz. PE
Acting Chief Engineer
Water Rights Program



DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
RAPID CITY ONE-STOP

221 MALL DRIVE, SUITE 201

RAPID CITY, 3D 57701

danr.sd.gov

Notice of Shutoff Order
June 18, 2026

To: RUSHMORE VIEW BANCH
LESLEY WARREN

13245 HISEGA DEIVE

RAPID CITY, SD 57702

From: ADAM MATHIOWETZ, PE
ACTING CHIEF ENGINEEE_ WATER RIGHTS FROGRAM

darm Mo s>

Subject: Shutoff Order for Water Right No. 23732

To protect domestic users, the department is issuing shutoff orders to Battle Creek water
rights/permit holders. Effective immediately, diversions of water from Battle Creek will not be
allowed until further notice.

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the creek, has become a concern. This order will be rescinded if
conditions improve. If a minoff event temporarily raises flow at the SD Highway 40 gage above
1.5 cubic feet of water per second (cfs), the Water Rights Program can be contacted to see if
temporary permission to utilize water from the creek can be allowed while the gage is above 1.5
cfs.

If conditions do not improve, this order will remain in effect until December 31, 2026.

The USGS maintains a website where vou can view real-time stream flow measurements at
several sites along the creek, the web address is:

USGS Stream Gage No. 06406500 — Battle Creek below Hermosa, 5D

I am asking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek.

If vou have any questions, please contact Nakaila Steen or another member of the DANE-Water
Rights Program at (605) 394-2229 (Rapid City Office) or (603) 773-3352 (Piemre Office).
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