WATER PERMIT NO. 2368A-2
Name of Applicant: Custer Ranch LLC c¢/o Robert Wordeman
Address: HC 89 Box 298, Hermosa SD 57744 Phone: 605255-5096 . .
Amount of Water Claimed: - 0.58 (noadd’) ~~ Total Acres: 41 acres (no add’h
Source of Water Supply: Battle Creek
Water to be used for: irrigation County: Custer
Type of Waste Disposal System:
Location: 9 miles southeast of Hermosa
PRIORITY Date Received: 3-28-03 Application/License Fee:  $100
Corrected Application Received: 4-2-03 Period of Annual Use: April 1 — October 31

Remarks: add diversion pt and to change acres authorized by Vested Right No. 2368-2

Diversion Point: approximate center SE Y Sec 31-

T3S-RI10E

Land to be Irrigated: N % SE %_% SE % SE Y Sec z]

\\\7\%{)

31 and W ¥ SW Y, Section 32; all T3S-R10E

> |

Depth of Well: NA

Well Driller: :

Remarks:

Type of Map: aerial

Prepared by: Ron Siers, NRCS

Reviewed and the Number Assigned on: 4-2-03 By: Karen Schlaak

Notice of Hearing - date to intervene:




P LT Apri\i— Oat-31

FORM 2: Application for irrigation in South Dakota

(type or print)
M Mail to: (office use‘only) o RECE' V
Water Rights Program | O 773 LS A- V4 Hydrologic Unit /§ /2 O/ 09 VAR 2 ED
Joe Foss Building Basin (/(pper C/\@qen ne y 2003
5.23 E. Capitol ¥ WATER RiGH
piewe SO 573013181 | Newspaper Cusher_Covndy(hppnicle  Cusler PROGRAN
- t 7 - - T

-~ Application For ’Pe‘rmiftJTAo'Ap[‘);opriate Water For Irrigation

Type of Application: New Vested Right Amendment/Correction to Permit No. 2 3(98 “Z
(Use predates Mar 2, 1955)
DeSCIEtion of amendment/correction: (i.e. change diversion point(s), add ;izrersion point(s), change use, etc.)
: )
o

hen cr Quster anch LLC
1. Name of Applicant ?,)5 ok NG role nacn Phone (05~ 2509 ¢,
(check one) " Owner _______ Tenant/lessee
Mailing Address )" g9 Ran., 298 Herimose State <> S114y
o e — (Street, RR, or Box and City) (Zip Code)
, no odd')) egEEzR— |
2. Amount of water claimed C}j’ g *CFSor *GPM ***AF Total Acreage 1‘

(*Cubic Feet per Second)  (**Gallons per Minute)  (***Acre Feet - storage capacity of dam/dugout or annual use if applicable)

3. Sourceof watersupply BaHle (reep
4. Location of point of diversion (example - 3 wells in SW1/4 NE1/4 section 12-T104N-R53W) ’Bq-l-H e Ccee X

Lenrer ob <SE Kuevrey Section 31 Thasu 3S 'Qw'a,IDE
County

5. County or counties where water will be used C y<+Zv

6.  Annual period during which water isto beused 4pry] | — 0(/-;— 5|

7. List below each forty acre division, or lot, or fraction thereof and show number of acres to be irrigated in each.
(Attach sheet if more space is needed)

Land Description Acres Land Description Acres

NGY2 SE )Ny of Setiona) TS RI0E B SSEMSEY Sec31-T3S-RIOE
Ml SwW Wy Seetipn 3RT35RIE 10 [SE VY NEYY Sec3l-T735-RIDE

wWh

8.  Give a description of the project. (Attach sheet if more space is needed) Z .
- . enré v
Chanyin8 Location Y| Acres +o £ ¥ v P ,m
(4l Ace Pivor) Lrom 130 Acve Permi on S rHC'ﬁ; ok
SeC+ion 28 Tiwash 35 R GF T Yl Ackes & Quavter o 5ection 3 T~§ isc.) c

STATE OF SOUTH DAKOTA) SS Attachments: Attach Form 2A if diversion is from a well or dugout, or if storage of water
County of Cu s+evr ) is proposed. Attach map and any other technical information. (see instructions)

I, @Aer-{- Wordeman , the applicant, certify that I have read this application, have examined the attached

map and that the matters stated are true and that I intend, and am able to complete the necessary construction.
SN custer Rewneln
e . . L~
o ' Applicant’s signature M I’L,b) MmN
] 2 I‘ ! a
' ‘ Subscribed and sworn to before me this 21 day of X M\axra\ 20 O
' : . b
o Comnnl . Onsen,
42000 e Gt Notary Public signature




SOUTH DAKOTA
WATER PERMIT NO. 2368A-2

Date of first receipt of application March 28, 2003.
Date of return to applicant for corrections, amendments or changes March 28, 2003.
Date of receipt of corrected application April 2, 2003. e =

The Chief Engineer, on ‘behalf of the Wateriﬁé;lglgement Board, issues Water Permit No. 2368A-2 to Custer Ranch,
LLC, HC 89 Box 298. Hermosa SD 57744 authorizing the construction of the water use system and the placing of water
to beneficial use subject to the following limitations, conditions and qualifications:

1.

2.

Water Permit No. 2368A-2 authorizes an additional diversion point and changes the location of 41 acres authorized
by Vested Water Right No. 2368-2. This amendment accommodates the installation of a center pivot irrigation

system on the property.

Vested Water Right No. 2368-2 appropriates 1.85 cubic feet of water per second (cfs) from Battle Creek to irrigate
130 acres located in the SW Y%, W ¥ SE Y Section 25 and NE % NW %, NW % NE Y% Section 36: all in T3S-ROE.
The diversion points from Battle Creek are located in the SW Y% NW Y% Section 27 and between points in the SW V4
SW Ya and SW Y SE % Section 25; all in T3S-R9E. Presently, two center pivots irrigate 80 acres in the N V2 SW Y.
SE Vs SW Y4, SW Y4 SE 4 Section 25-T3S-R9E. This permit authorizes changing the location of 41 of the remaining
acres to accommodate setting up a center pivot in the N ¥ SE V. SE ¥4 SE ¥, SE ¥ NE Y% Section 31 and W % SW
/s Section 32: all in T3S-R10E. The permit also authorizes an additional diversion point from Battle Creek located
in_the approximate center of the SE ' Section 31-T3S-R10E to supply water to this pivot. No increase in the
amount of water appropriated or acres irrigated are authorized by this permit.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which water is
actually and beneficially applied for irrigation. The water is to be used during the following described annual
period: April 1 — October 31.

The date from which applicant may claim right is October 14, 1886.

The date of approval of Permit No. 2368A-2 is June 9. 2003.

One-fifth of the construction is to be completed on or before December 9. 2005.

All construction is to be completed on or before June 9. 2008.

Water is to be put to beneficial use on or before June 9, 2012.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully impaired by
this appropriation.

QUALIFICATIONS

Low flows as needed for downstream domestic use, including livestock watering and prior water rights must be by-
passed.

This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

WATER MANAGEMENT BOARD

By: W W JUN 3 0 2003

Garland Erbele, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources
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SR TIERGeTS TR

RECEIPT

WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Date_Apyil 2 , 2003
RECEIVED OF Cucter Rench LIC, hCR @9 Box 298, Hermose SP 57744
The following amount in fees for services rendered as provided for by law:
V3G2H

Fee for Application for Permit No, ol Foe to Appropriate Water, to construct 50 CC

and to put water to beneficial use
Fee for Apptication for Permit No. to Appropriate Water for Future use
Fee to retain Future Use Permit No. after period of seven yearss.
Fee for Inspecting Constructed Works conﬁnmng bcncﬁcnal use and issuing

Water License No. T {f = £l 50|60
Fee for Filing Transfer Form
Fee for
Fece for Issuing New Well Driller's License No. for CY.
Fee for Renewal of Well Driller’s License No forC.Y.
Fee for Issuing Well Pump Installer's License No. for C.Y.
Fee for Renewal of Weli Pump Installer’s License No. forC.Y.

(Any Other Work Provided by Law) TOTAL to(} L 00

aYaYadl V] \ : ‘
No. TrTEAD Byw Mq

Chief Engineer

o




REPORT ON WATER PERMIT APPLICATION 2368A-2
Custer Ranch, LLC
May 5,2003

Water Permit Application No. 2368A-2, Custer Ranch, LLC, proposes to change the location of
41 acres irrigated under Water Right No. 2368-2 and add a diversion point. The proposed
acreage relocation is to accommodate the installation of a center pivot irrigation system on the
property. Water Right No. 2368-2 appropriates 1.85 cubic feet of water (cfs) from Battle Creek
with the diversion points located in the SWY% NWY of Section 27 and between points in the SW
¥a SW % and SW V4 SE % of Section 25, to irrigate a total of 130 acres in the SW Y and W 2 SE
1/4 of Sections 25 and NEY4 NWY and NW% NEY of Section 36; all in T3S-R9E.

The applicant intends to install center pivot irrigation and proposes to relocated 41 irrigated acres
to the N%2 SE %, SE % SE Y4 and the SE % NE Y4 of Section 31 and the W %2 SW Y of Section 32
and add an additional diversion point located in the SE Y4 of Section 31; all in T3S-R10E. The
proposed project is located approximately 12 miles southeast of Hermosa, Custer County, SD.
No increase in the amount of water appropriated or acres irrigated by Water Right Nos. 2368-2 is

requested by this application.

Review of Proposed Changes and Existing Water Rights

The applicant plans to relocate 41 irrigated acres, and add a diversion point. The total authorized
diversion rate for the existing water rights is 1.85 cfs. The allowable diversion rate for each
diversion point should be prorated based upon the amount of land to be irrigated from that
diversion point. The authorized diversion rate from the new diversion point located in the SEV4
of Section 31 T3S-R10E should be 0.58 cfs for the irrigation of 41 acres and the combined
diversion rate at the existing diversion points, should be 1.27 cfs for irrigation of 89 acres. The

priority date for this project is October 14, 1886, as authorized by Vested Water Right 2368-2.

There are 16 existing water right/permits appropriating 20.53 cfs from Battle Creek. Of these,
five existing water right/permits appropriating 3.77 cfs are located below this irrigation projeet.

These proposed changes would not be expected to adversely effect existing water rights.




Conclusions

1.

Custer Ranch, LLC proposes to amend Vested Water Right No. 2368-2 by addifig a diversion

peint-and refocating 41 irrigated acres.

If this permit is approved, the authorized diversion rate from the new diversion point located
in the SEY of Section 31 T3S-R10E should be 0.58 cfs for the irrigation of 41 acres and the
combined diversion rate at the existing diversion points, should be 1.27 cfs for irrigation of

89 acres.

There are 5 existing water right/permits appropriating 3.77 cfs are located below this
irrigation project. These proposed changes would not be expected to adversely effect

existing water rights.

Low flows as needed for downstream domestic use, including livestock water and prior water

rights must be by-passed.

The priority date for this project is October 14, 1886, as authorized by Vested Water Right
2368-2.

e P

Mark D. Rath

Natural Resource Engineering Specialist
DENR Water Rights Program

References:

South Dakota Department of Environment and Natural Resources, Water Rights Program

Records




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING

o ieem—ee ===~ 777 "7 U DIERRE, SOUTH DAKOTA 57501-3182
www.state.sd.us/denr

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 2368A-2, Custer Ranch, LLC

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water
Rights Program, Department of Environment and Natural Resources concerning Water Permit
Application No. 2368A-2, Custer Ranch, LLC, %Robert Wordeman, HC 89 Box 298, Hermosa
SD 57744.

The Chief Engineer is recommending APPROVAL of Application No. 2368A-2 because 1) the
proposed diversion can be developed without unlawful impairment of existing rights, 2) the
proposed use is a beneficial use and 3) it is in the public interest with the following
qualifications:

1. Low flows as needed for downstream domestic use, including livestock watering and prior
water rights must be by-passed.

2. This Permit is approved subject to the irrigation water use questionnaire being submitted

each year.

See report on application for additional information.

Dated St

Garland Erbele, Chief Engineer
May 12, 2003




DEPARTMENT of ENVIRONMENT
\% and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
'PIERRE, SOUTH DAKOTA 67501-3182 -

www.state.sd.us/denr

March 28, 2003

RECEIVED
Custer Ranch LLC APR - 2 2003
Robert Wordeman WATER RIGHTS
HC 89 Box 298 PROGRAM

Hermosa SD 57744
Dear Mr. Wordeman:

Thank you for submitting the Application for a Permit to Appropriate Water to amend Water Permit
No. 2368-2. In order to complete the application, the foowing are required.

e Enclosed are the two aerial photo maps submitted with the application. On the map, please
outline the 41 acres you intend to irrigate with a center pivot. Also, mark the location of the
additional Battle Creek diversion point with an “X”.

o The application/license filing fee will be $100.

Upon receipt of the above, further processing of your application will continue. If you have any
questions, please contact me.

Sincerely,
Karen Schlaak

Water Rights Program
605 773-3352

enclosures



% DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
- PIERRE, SOUTH DAKOTA 57501-3182

[;_HEAIFAEESG . S N www.state.sd.us/denr

May 13, 2003

Custer County Chronicle
PO Box 551
Custer SD 57730-0551

ATTENTION: Legal Public Notice

Enclosed is a Notice of Hearing on Application No. 2368A-2 to Appropriate Water to be published twice. Please publish the
first notice on May 21, 2003 with the second publication 7 days later.

The applicant must verify to you that the notice is to be published, before you make the first publication. Please BILL the
APPLICANT for the cost of publication. The APPLICANT is Custer Ranch LLC, % Robert Wordeman, HC 89 Box 298,
Hermosa SD 57744 (Ph# 605-255-5096).

Please send the Water Rights Program the first publication immediately. The publication is checked for accuracy so
any corrections can be made in the second publication. You may use the form below or fax a copy of the first publication.
Any fax should be sent to the attention of Karen Schlaak at (605) 773-4068. Publication errors can invalidate the public

notice.

After the second publication, please send us an affidavit or use the enclosed Proof of Publication form. The applicant
pays the cost of publication, but the Water Rights Program records require an affidavit or Proof of Publication. Delays in

receiving the affidavit can be costly to the applicant.

Sincerely,

£ Lot

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures
CUT HERE
TO: Eric Gronlund

Water Rights Program
No. 2368A-2 Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of May 13, 2003 enclosing Notice of Hearing to Appropriate Water by Application No.
2368A-2 which was first published in our issue of . ENCLOSED IS A COPY OF THIS FIRST
PUBLICATION.

Name Newspaper



W DEPARTMENT of ENVIRONMENT
- and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKGTA 57501-3182

ERWFAC[SEMPM re S S / www.state.sd.us/denr

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

May 13, 2003

Custer Ranch LLC
% Robert Wordeman
HC 89 Box 298
Hermosa SD 57744

Dear Mr. Wordeman;

Water Permit Application No. 2368A-2 for irrigation use has been examined and found to comply with the
South Dakota Water Laws and applicable rules. A notice of hearing has been sent to the Publisher of the Custer
County Chronicle printed at Custer, SD (Ph # 605-673-2217). You will need to contact the newspaper and
authorize publication of this notice. For your information, a copy of the notice, the recommendation of the
Chief Engineer and a report on the application are enclosed. Please review the notice prior to publication and
notify this office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice of Hearing and to arrange for
payment. Early contact with the paper can eliminate delays. Upon receiving authorization, the publisher has
been instructed to publish your notice once each week for two consecutive weeks with the last publication to
occur twenty days before the board meeting. The newspaper has also been instructed to send us the Proof of
Publication. We must receive Proof of Publication before action can be taken on the application.

Sincerely,

Cow Lkl f

Eric Gronlund
Natural Resources Engineer
(605) 773-3352

enclosures

NOTE: If you plan to contest any part of the Chief Engineer's recommendation, you must file a petition
pursuant to the procedures outlined in the attached notice of hearing. The Water Management
Board will then consider your concerns during a hearing on the application.




Instruction to Newspaper - Publish first Notice on May 21, 2003 with the second publication 7 days later. The
applicant is responsible for payment.

NOTICE OF APPLICATION NO. 2368A-2 to Amend Vested Water Right No. 2368-2

Notice is given that Custer Ranch, LLC c/o Robert Wordeman, HC 89 Box 298, Hermosa SD 57744 has filed
an application proposing to add an additional diversion point and change the location of 41 acres authorized by
Vested Water Right No. 2368-2. If approved, the application will accommodate the installation of a center
pivot irrigation system on the property.

Vested Water Right No. 2368-2 appropriates 1.85 cubic feet of water per second (cfs) from Battle Creek to
irrigate 130 acres located in the SW %, W ¥ SE Y% Section 25 and NE % NW Y%, NW % NE Y% Section 36; all in
T3S-ROE. The diversion points from Battle Creek are located in the SW % NW % Section 27 and between
points in the SW /4 SW 4 and SW % SE % Section 25; all in T3S-R9E. Presently, two center pivots irrigate 80
acres in the N %2 SW %, SE ¥ SW %, SW Y SE Y% Section 25-T3S-R9E. The applicant proposes change the
location of 41 of the remaining acres to accommodate setting up a center pivot in the N % SE %, SE % SE %,
SE Y4 NE % Section 31 and W 2 SW % Section 32; all in T3S-R10E. The application also requests an
additional diversion point from Battle Creek located in the approximate center of the SE % Section 31-T3S-
R10E to supply water to this pivot. No increase in the amount of water appropriated or acres irrigated are
authorized by this application. If approved, the permit will retain a October 14, 1886 priority date.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 2368A-2
because 1) existing rights will not be unlawfully impaired, 2) it is a beneficial use of water, and 3) it is in the
public interest. In accordance with SDCL 46-2A-23, the Chief Engineer will act on the application, as
recommended, unless a petition is filed opposing the application or the applicant files a petition contesting the
Chief Engineer's recommendation. If a petition opposing the application or contesting the recommendation is
filed, then a hearing will be scheduled and the Water Management Board will consider the application. Notice
of the hearing will be given to the applicant and any person filing a petition.

Any person interested in opposing or supporting this application or recommendation must file a written petition
with BOTH the applicant and Chief Engineer. The applicant must file a petition if contesting the Chief
Engineer's recommendation. The Chief Engineer's address is "Water Rights Program, Foss Building, 523 E
Capitol, Pierre SD 57501 (605 773-3352)" and the applicant's mailing address is given above. A petition filed
by either an interested person or the applicant must be filed by June 9, 2003.

The petition may be informal, but must include a statement describing the petitioner's interest in the application,
the petitioner's reasons for opposing or supporting the application, and the signature and mailing address of the
petitioner or the petitioner's legal counsel, if legal counsel is obtained. Contact Eric Gronlund at the above
Water Rights Program address to request copies of information pertaining to this application. Steven M. Pirner,
Secretary, Department of Environment and Natural Resources.




Affidavit of Publicati
at
State of South Dakota ) on

County of Custer )ss.

Charles-W. Najacht of said county, be

Chroni
Cu;ct)g:cgi a Swggk(l:y newspaper printed and published in
sonal knov%leggf]e 01? :ﬂt)t/hgffggtsstehr wo o ot o
> I erein stated; t i
cﬁgﬁgﬁp;r I? la legal newspaper and has a bonagfgesgilg
oot ubl'all'\ east' tvyo hqndred copies weekly, and has
pee vf/)eek,ss nedthnh_m said County for fiﬂy~tw<’) succes-
o el t.e prior to the publication of the notice
, mentioned, and was and is printed wholly or in

part in an office maintai '
that the intained at said place of publication:

Yt Cppcnrian

a printed copy of which, taken from the paper in which

the same was published, i
, is attach i ]
made a part of this Affidavit, was p?]ct‘)lto this sheet and s

ished i i
sive week(s), on which said newspaper was regjiua?:

ly published, to wit:

Meydl 3003 Mauak, J403

»

the full amount of the : y :
annexed notice is $ f%e‘:s)j&r) fhe publication of the

9 .
Chadse 2 7&7;,«/5/
By

Subscribed and sworn to me before this

of Wl;

. [

a.)q-l’U\M/,m_n‘ WAV Y ,Z +
NOTARY PUBLIC

M‘aﬂ 5,300UL

2003

MY COMMISSION EXPIRES:

RECEIVED }7 s

?%'ﬂ%%%% e
JUN - 2 2003 § NORMA NaJACHT A
WATER R %@ STARY PUBLIC

RRIGH ¥ 3 OUTH D ”

TR lylmty

s

Catolal L

3

e <
"""""

' ing dul
on oath says that he is publisher of the C%stery é‘ggr:?y

TO AMEND VIE RIGHT
Notice is give ter Ranch, LLC R _
efor Ty 98,
Hermosa SD 57744 ed an application

proposing o add an' gilditional diversion
int and change the ' i0!

authorized by Vested Wa wt Right No. 2368-

2. approved, the application will accommo-

date the installation of a center pivot irriga-

tion system on the property.

Vested Water Right No. 2368-2 appro-
riates 1.83 cubic feet of wates per second

(cfs) from Battle Creek to irrigate 130 acres
located in the SW 1/4, W 1/2 SE 1/4 Section
5 and NE V4 NW 1/4, NW 14 NE 1/4
Section 36; all in T3S-R9E. The diversion
points from Battle Creek are located in the
SW 1/4 NW 1/4 Section 27 and between
points in the SW 1/4 SW V4 and SW 1/4 SE
1/4 Section 25; all in T3S-ROE. Presently,
two center pivots irrigate 80 acres in the
1/2 SW 1/4, SE 1/4 SW 1/4, SW 1/4 SE 1/4
Section 25-T38-RIE. The applicant proposes
change the location of 41 of the remaining
acres to accommodate setting up a center
pivot in the N 1/2 SE 1/4, SE 1/4 SEV/4, SE
1/4 NE 1/4 Section 31 and W 1/2 SW 1/4
Section 32; all in T3S-R10E. The application
also requests an additional diversion point
from Battle Creek located in the approximate
center of the SE 1/4 Section 31 -T3SR-10E to
supply water to this pivot, No increase in the
amount of water appropriated or acres irrigat-
ed are authorized by this application. If
approved, the permit will retain a October 14,
1886 priority date. :

Pursuant to SDCL 46-2A-2, the Chief
Engineer recommends APPROVAL of
Application No. 2368 A-2 because 1) existing
rights will not be unlawfully impaired, 2) itis
a beneficial use of water, and 3) it is in the
public interest. In accordance with SDCL 46-
2A-23, the Chief Engineer will act on the
application, as recommended, unless a peti-
tion is filed opposing the application oOf the
applicant files a petition contesting the Chief
Engineer's recommendation. If 2 petition
opposing the application ©of contesting the
recommendation 15 filed, then a hearing will
be scheduted and the Water Management
Board will consider the application. Notice of
the hearing will be given to the applicant and
any person filing a petition.

- Any person interested in opposing Of
supporting this application of recommenda-
tion must file a written petition with BOTH
the applicant and Chief Engineer. The appli-
cant must file 2 petition if contesting the
Chicf Engineer’s recommendation. The Chief
Engineer's address is "Water Rights Program,
Foss Building, 523 E Capitol, Pierre SD
57501 (605 713-3352)" and the applicant's
mailing address 18 given above. A petition
filed by either an interested person or the
applicant must be filed by June 9, 2003.

The petition may be informal, but must
include a statement describing the petitioner's
intapest in the application, the petitioner's rea-
sons for opposing Of supporting the applica-
tion, and the signature and mailing address of
the petitioner of the petitioner's legal counsel,
if legal counsel is obtained. Contact Eric
Gronlund at the above Water Rights Program
address t0 request cOpies of information per-
taining to this application. Steven M. Pimer,
Secretarys Department of Environment and
Natural Resources.

. #L6T, 5/20u512%)
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JOE FOSS BUILDING
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BH[M PAB[S GH[M PMEES www.state.sd.us/denr
JUN 3 0 2003
Custer Ranch LLC
%Robert Wordeman
HC 89 Box 298

Hermosa SD 57744

Dear Mr. Wordeman:

Enclosed is Water Permit No. 2368A-2 authorizing construction of your water diversion system and
beneficial use of the water, not exceeding the limits as specified in the Water Permit.

Form 10, Notice of Completion of Works and Application of Water to Beneficial Use, is enclosed. Please
return this completed form after you have finished the system and have put the water to beneficial use.
An investigation can then be scheduled so the water license may be issued, thus completing the
acquisition of a water right.

An informational sheet ?Common Water Right Questions? is also enclosed. This sheet is intended to
answer some of the questions associated with obtaining and keeping a water right.

Sincerely,

odod Codde

Garland Erbele, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures
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j_ﬁ\- DEPARTMENT of ENVIRONMENT
- and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182
CAeATFACES. GreaTPLACES January 14, 2004 www.state.sdusfdenr
NOTICE
TO: CUSTER RANCH LLC, ROBERT WORDEMAN, MGR, HC 89 BOX 298, HERMOSA, SD

57744

FROM: Ron Duvall, Natural Resources Engineer <
for Garland Erbele, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2003 Irrigation Questionnaires

Our records indicate that the 2003 Irrigation Questionnaires have not been submitted for Permit Nos. 2368A-2,
2368-2. The request for the Questionnaires was dated October 17, 2003. The Water Management Board has
directed that owners of water permits who have not submitted the 2003 Irrigation Questionnaires be given notice
of permit violation and a hearing to be held by the Board. The hearing is to determine if Permit No(s) 2368-2
should be amended to require the Questionnaire to be submitted each year and to determine action to be taken
for violation of Water Permit No(s) 2368A-2 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at 8:30 am, March 3, 2004 in the Floyd Matthew Training Center, Joe Foss Building,
523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL 46-1-12, 46-1-14, 46-2-9, 46-2-11
and 46-2-17. These are contested case hearings pursuant to Chapter 1-26. According to SDCL 46-1-12, the
Board may suspend a permit for a period of up to one year for the first violation of a permit qualification or up
to three years for a second violation, or cancel a permit for a third violation. Following the hearing, the Water
Management Board can:

1. Suspend or cancel Permit No(s) 2368A-2 in accordance with applicable provisions of SDCL 46-1-12;
2. Amend Permit No(s) 2368-2 to require the Irrigation Water Use Questionnaire to be submitted each year;
3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaires are received in this office on/or before February 27, 2004, you will no longer be in
violation of your permit and your name will be deleted from the Board agenda. If you have questions or need
assistance in completion of the irrigation questionnaire(s), please contact Genny McMath (605) 773-3352.

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.
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January 22, 2004
2368-2
2368A-2
Robert Wordeman, Mgr
Custer Ranch LLC
HC 89 Box 298
Hermosa SD 57744

Dear Mr. Wordeman:

I am writing to acknowledge receipt of your 2003 irrigation questionnaires. You may disregard
the January 14, 2004, “Notice” concerning reporting requirements for Water Permit/Right Nos.
2368-2 and 2368A-2.

The information was received in our office prior to the Water Management Board meeting and
your name has been deleted from the agenda.

If you have any questions, please contact me.

Sincerely,

{iu7m—é

Genny McMath
Environmental Scientist
Water Rights Program
(605) 773-3352
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July 20, 2004
NOTICE OF SHUTOFF ORDER

TO: CUSTER RANCH, LLC
ROBERT WORDEMAN, MGR
HCR 89 BOX 298
HERMOSA SD 57744

FROM: GARLAND ERBELE, Chief Engineer w%

Water Rights Program

SUBJECT: Shutoff Order for Battle Creek Water Rights

Shutoff Order for Water Right Nos. 2368-2(2368A-2

Effective immediately no diversions of water from Battle Creek will be allowed. On July 20, 2004,
flow in Battle Creek is at 0.79 cubic feet of water per second (cfs) which is well below the 3 cfs
minimum flow bypass for domestic use. This flow is measured at the USGS gaging station by the
Hwy 40 bridge east of Hermosa. Water availability in Battle Creek has reached critically low levels
and diversions of water are interfering with domestic use including livestock watering. According to
South Dakota Codified Law 46-1-5, domestic use takes precedence over appropriative water uses
such as irrigation and commercial uses.

Flows in Battle Creek will be closely monitored, and if the flows increase and stabilize at a level
sufficiently higher than the 3.0 cfs domestic use bypass, this shutoff order may be rescinded. If
conditions do not improve, this order remains in effect until December 31, 2004.

I am asking for your cooperation in complying with this shutoff order. If you have any questions,
please contact Mark Rath or Don Stroup with the Water Rights Program at (605) 773-3352. Thank
you.
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January 20, 2005

TO: CUSTER RANCH LLC, ROBERT WORDEMAN, MGR, HC 89 BOX 298, HERMOSA, SD

FROM: Ron Duvall, Natura] Resources Engineer
for Garland Erbele, Chief Engineer
Water Rights Program .

SUBJECT: Reporting Requirement for 2004 Irrigation Questionnaires

Our records indicate that the 2004 Irrigation Questionnaires have not been submitted. The request for the
Questionnaires wag dated October 22, 2004. The Water Management Board has directed that owners of water
permits who have not submitted the 2004 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 2368-2 should be amended to
require the Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 2368A-2 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at 8:30 am, March 2. 2005 in the Floyd Matthew Training Center, Joe Foss Building,
523 E Capitol Avenue, Pierre, SD, and wil] be conducted pursuant to SDCL 46-1-12, 46-1-14, 46-2-9, 46-2-11
and 46-2-17. These are contested case hearings pursuant to Chapter 1-26. According to SDCL 46-1-12, the
Board may suspend a permit for a period of up to one year for the first violation of a permit qualification or up
to three years for a second violation, or cance] a permit for a third violation, Following the hearing, the Water
Management Board can: : S

1. Suspend or cancel Permit No(s) 2368A-2 in accordance with applicable provisions of SDCL 46-1-12;
2.  Amend Permit No(s) 2368-2 to require the Irrigation Water Use Questionnaire to be submitted each year; .
3. Postpone any action or take no action.

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaireq,
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February 22, 2005

2368-2
2368A-2
Robert Wordeman, Mgr
Custer Ranch LLC
HC 89 Box 298

Hermosa SD 57744
Dear Mr. Wordeman:

I'am writing to acknowledge receipt of your 2004 irrigation questionnaires. You may disregard
the January 20, 2005, “Notice” concerning reporting requirements for Water Permit No. 2368A-2
and Water Right No. 2368-2.

The information was received in our office prior to the Water Management Board meeting and
your name has been deleted from the agenda.

If you have any questions, please contact me.

Sincerely,

e S

Genny McMath
Environmental Scientist
Water Rights Program
(605) 773-3352
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April 18, 2005
NOTICE OF MODIFICATION TO 1990 BATTLE CREEK ORDER
TO: Battle Creek Water Users

FROM: GARLAND ERBELE, Chief Engineer

Water Rights Program B@J“’éﬂj/b

SUBJECT: Chief Engineer’s Order for Battle Creek Water Rights to Protect Domestic Uses

Modified Chief Engineer Order for Water Right Nos. 187-2, 319-2, 969-2,
1170-2, 1209-2, 1221-2, 1275-2, 1283-2, 2153-2, 2367-2,

2367A-2,2367B-2, 2368-2(2368A-2)2373-2.

. Effective immediately the August 15, 1990 Chief Engineer’s Order requiring the 3.0 cubic feet of

water per second (cfs) minimum flow bypass at the Hwy 40 bridge east of Hermosa is modified to a
1.5 cubic foot of water per second (cfs) domestic use bypass as measured at the USGS gaging
station, BATTLE CR BELOW HERMOSA SD - No. 06406500. This gage is located by the Hwy
40 bridge east of Hermosa and stream flow readings can be accessed over the USGS website at
http://waterdata.usgs.gov/sd/nwis/.

On July 27, 1988 the South Dakota Water Management Board conducted a hearing and subsequently
issued Water Permit No. 2054-2 for diversion of flood flows from Battle Creek. The Board issued
the permit with the following qualification to address domestic use and prior water rights
downstream from the Hwy 40 gaging station:

That a minimum of 3 cfs be maintained at the Highway 40 gage to insure flows for prior
downstream existing water rights and domestic use.

The downstream existing water rights below the Highway 40 gage account for approximately 1.5 cfs
of the 3.0 cfs bypass requirement. The remaining 1.5 cfs is attributable to the amount of water
necessary to meet. downstream domestic uses. South Dakota Codified Law 46-1-5 directs that




domestic use takes precedence over appropriative rights such as irrigation and commercial use. To
be consistent with the 1988 Water Management Board determination of domestic use, a 1.5 cfs

bypass for domestic use at the Hwy 40 gaging station is now enacted on all Battle Creek water rights
other than Water Right No. 2054-2 which has a separate qualification addressing bypass
requirements. If flows in Battle Creek at the Hwy 40 gaging station drop below 1.5 cfs, upstream
diversions from the creek must be reduced or cease so that a minimum flow of 1.5 cfs is maintained.

Battle Creek water users have a history of working together in scheduling their diversion from the
creek to make maximum beneficial use of the limited resource while protecting domestic use.
However if this cooperative use proves unworkable, shutoff orders based upon priority will be
required.

Given the current drought conditions, the Water Rights Program intends to monitor Battle Creek
flows carefully to ensure domestic needs are maintained.

If you have any questions, please contact Mark Rath or Don Stroup with the Water Rights Program
at (605) 773-3352. Thank you.
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March 14, 2006

TO: John and Darlene Stovall, 14829 SD Hwy 40, Hermosa SD 57744

Edward and Betty Kanesky, Box 52, Caputa SD 57725

Rittberger Brothers, HC 89, Box 302A, Hermosa SD 57744

Donald Kaiser, HCR 89, Box 303, Hermosa SD 57744

Clarence and Carol Foos, PO Box 317, Hermosa SD 57744

Neugebauer Brothers, HC 89, Box 209, Hermosa SD 57744

Battle Creek Valley Ranch, c/o Gary Baker, 15299 Baker Rd, Hermosa SD
57744

Custer Ranch, LLC, c¢/o Robert Wordeman, HC 89 Box 298, Hermosa SD 57744

Rodales Ranch, Inc., c/o Robert Borgmeyer, 6770 North Longfellow Dr, Tucson
AZ 84717-2420

Birdsall Sand and Gravel, c/o Kyle Frisinger, PO Box 767, Rapid City SD 57709

FROM: Garland Erbele, Chief Enginee}-
Water Rights Program DENR |

SUBJECT: Battle Creek Bypass Order &A}’)\}

On March 2™, the Water Management Board considered a request for a declaratory ruling on the April 2005
order that modified the bypass at the USGS gaging station below Hermosa from 3.0 cubic feet of water per
second (cfs) to 1.5 cfs. The Board after hearing all the testimony affirmed the modified order of the 1.5 cfs
bypass. The Board will now adopt finding of fact, conclusions of law and a final decision at their May 3™
meeting. The final decision is then subject to appeal to the courts.

Under the 2005 Order, diversion of water from Battle Creek must cease if flow at the Highway 40 gage east
of Hermosa is 1.5 cfs or less, Real time gage readings can be accessed at USGS website
http://waterdata.usgs.gov/sd/nwis/. This order applies to all Battle Creek water rights.

If drought conditions continue, it is likely that Battle Creek water right holders are facing a year where very
limited diversions may be allowed based on the 1.5 cfs bypass. At our meeting last May in Rapid City, it
was agreed that permit holders would coordinate their withdrawals from the creek to maintain the 1.5 cfs
flow at the gaging station below Hermosa and limit withdrawals to a single user each day. I again encourage
similar cooperation. If you desire to be included in the effort to coordinate diversions, it is your
responsibility to make your interest known. If the cooperative effort fails, diversions will be based on
priority when sufficient flows exit at the Hwy 40 gaging station.

Please contact Don Stroup or Eric Gronlund at (605) 773-3352 if you have questions about the Board’s
action.
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October 26, 2006

2368-2
2368A-2

Robert Wordeman
Custer Ranch LLC
15445 SD Hwy 40
Hermosa SD 57744

Dear Mr. Wordeman:
Enclosed is a “Notice” dated October 20, 2006 concerning the 2006 irrigation questionnaire. The notice
was originally mailed to HC 89 Box 298, Hermosa SD. The post office notified us that your address
has changed and I will update our records accordingly.
If you have any questions, please contact me.
Sincerely,
ﬁi;\/w\'—bz\_h\c,ﬁ’\,a:tw
Genny McMath
Environmental Scientist
Water Rights Program '
(605) 773-3352 -

enclosures
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Dear Water Right Holder:

On May 18, 2005, DENR met with the water right holders on Battle Creek to discuss
management of the creek. During that meeting, we proposed that rather than manage
Battle Creek on a strict priority basis like we do with the Cheyenne River, it may work
better for individual irrigators to coordinate their pumping on a daily basis. It was our
hope that by allowing irrigators to coordinate their withdrawals, all the irrigators would
have an opportunity to benefit from the limited flows of Battle Creek. That has been the
basis with which we managed Battle Creek the past two years.

The only way this would work is if all the water right holders agreed to this plan and
worked together to manage withdrawals from the creek. However, DENR has received a
complaint that not all of the irrigators agree with this plan. Therefore, we are going back
to managing Battle Creek on a strict priority basis. Under that scenario, pumping is
regulated on the basis of seniority of your water right. Ihave included a copy of the
water rights and the priority dates for Battle Creek.

I also want to remind you of the 1.5 cubic foot per second bypass limitation that was
established by the Water Management Board for the Highway 40 USGS gage. Once
flows drop to this level all pumping from Battle Creek is discontinued. Gage reading are
available on the USGS website at http://sd.water.usgs.gov/ and click on “Realtime Map.”

Lastly, DENR has transferred a water rights engineer to our Rapid City office. His name
is Aaron Tieman: Since he is located in Rapid City full time, Aaron will be able to
respond more quickly to issues arising on Battle Creek.

If you have any questions, please feel free to contact at me at (605)773-3352.

Sincerely,

LS gsteh ot

Garland Erbele, P.E.
Chief Engineer, Water Rights Program

Cc: Diane Best, Attorney Generals Office

Encl:
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PERMIT_NO{PTL_PRIOR1|PTL_PRIOR2 PRIORDATE |COUNTY|STAUSE |FIRST_NAME LAST_NAME ADDRESS2 CITY STATE |ZIP _ |PLUS4|
2153-2 05/01/1882|CU LC IRR NEUGEBAUER BROTHERS DAIRY [14197 SD HWY 40 HERMOSA |SD 57744
969-2 05/01/1882|CU LC|IRR NEUGEBAUER BROTHERS 14197 SD HWY 40 HERMOSA |SD 57744
2368-2 10/14/1887|CU LCIIRR CUSTER RANCH LLC 15445 SD HWY 40 HERMOSA |SD 57744
2368A-2 10/14/1887|CU PE JIRR CUSTER RANCH LL.C 15445 SD HWY 40 HERMOSA |SD 57744
0421-2 10/27/1894|CU PE {IRR JD RANCH REAL ESTATE LLC HCR 89 BOX 298 HERMOSA |SD 57744
0170-2 12/29/1895{CU PE |[IRR_|CLARENCE FOOS HCR 89 BOX 317 HERMOSA {SD 57744
2373-2 03/02/1896{CU LC |iIRR RODALES RANCHES, INC. 8730 SHERIDAN LAKE RD |RAPID CITY |SD 5770219066
1209-2 09/29/1900{CU LC {IRR |EDWARD/BETTY S |[KANESKY BOX 52 CAPUTA sD 57725
1221-2 09/29/1900{CU LC |IRR RITTBERGER BROTHERS 15663 SD HWY 40 HERMOSA |SD 57744
2367-2 01/01/1905{CU LC [IRR BATTLE CREEK VALLEY RANCH _ |15199 BAKER RD HERMOSA |{SD 57744
2367A-2 01/01/1905{CU PE |IRR BATTLE CREEK VALLEY RANCH 115199 BAKER RD HERMOSA {SD 57744
23678-2 01/01/1905] 07/17/1948] 01/01/1905{CU PE |IRR BATTLE CREEK VALLEY RANCH [15199 BAKER RD HERMOSA {SD 57744
187-2 0911/1912|CU LC |IRR |CLARENCE FOOS PO BOX 317 HERMOSA |SD 57744|0317
1275-2 01/01/1935{CU LC JIRR |DONALD KAISER 15745 SD HWY 40 HERMOSA |SD 57744
319-2 07/17/1948{CU LC |IRR BATTLE CREEK VALLEY RANCH _ |15199 BAKER RD HERMOSA {SD’ 57744
1170-2 01/28/1974|CU LC |IRR |JOHN/DARLENE _ |STOVALL 14829 SD HWY 40 HERMOSA _|SD 57744
1283-2 08/01/1975{CU PE |JCOM|PETE LIEN & SONS INC PO BOX 440 RAPID CITY |SD 57709|0440
2054-2 03/15/1988{CU LC |IRR | NEUGEBAUER BROTHERS 14197 SD HWY 40 HERMOSA |SD 57744
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January 7, 2010
2368-2
2368A-2
Harold Hulm
27619 Brook Dr
Hot Springs SD 57747
Dear Mr. Hulm:

Thank you for contacting us regarding the ownership change needed for Vested Water Right No.
2368-2 and Water Permit No. 2368A-2. They are currently listed in the name of Custer Ranch
LLC (See enclosed copies).

Enclosed are partially completed Notice of Transfer of Ownership forms for filing an ownership
change. Please review the forms and complete as needed. Upon completion, please sign and
return them to our office with a required filing fee of $50.00 each (total of $100.00). The check
or money order for the fee can be made payable to the Water Rights Program.

When you spoke with Garland Erbele, our Chief Engineer, you mentioned three water rights that
should be transferred. I was only able to find two rights held by Custer Ranch LLC or Robert
Wordeman. If after reviewing the enclosed copies you still feel there is another water right not
accounted for, give me a call with the legal description and I will check further. It is possible
that it is in a different name than what I checked under.

If you have any questions, please contact me.

Sincerely,

oy e

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

enclosures
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RECEIVED

Rush Creek Resources JAN 2.0 2010

27619 Brook Drive WATER RIGHTS
PROGRAM

Hot Springs, SD 57747
605-745-6381
605-745-6386 (F'ax)

January 16, 2010

Genny McMath

Department of Environment and Natural Resources
Joe Foss Building

PMB 2020

523 East Capitol

Pierre, South Dakota 57501-3182

RE: 2368-2 and 2368A-2
Dear Ms. McMath:

Thank you for your quick response to our request for transfer forms. Enclosed please
find the following documents.

Vested Water Right # 2368-2:
One (1) original signed Notice of Transfer of Ownership
Check # 7293 in the amount of $50.00

Water Permit # 2368A-2:

One (1) original signed Notice of Transfer of Ownership
Check # 7294 in the amount of $50.00

If you have any questions or need anything else to complete these transfers please let me
know.
Thank you,

f‘ Harold Hulm, agent

Rush Creek Resources




’ RECEIPT

- WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources

Date 1/20 ,20 10

RECEIVED OF Rnsh Creek Resources '27619 Brook Dr Hot Springs SD 57747

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No, to Appropriate Water, to construct
and to put water to beneficial use

Fee for Application for Permit No, . to Appropriatc Water for Future use

Fee to retain Future Use Permit No. after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water License No. : :
Fee for Filing Transfer Form 2368A-2 ‘ 50| 00
Fee for ,
Fece for Issuing Nev;r .Well Driller’s License No. : forC.Y.
Fee for Renewal of Well Driller’s License No. forC.Y.
Fee for Issuing Well Pump Installer’s License No. - . forC.Y.
Fee for Renewal of Weil Pump Installer's License No. for C.Y.
‘ (Any Other Work Provided by Law) TOTAL | - 50 00

Chicf Engineer

:No. | G4.‘5b7 |




RECEIVED

NOTICE OF TRANSFER OF OWNERSHIP JAN 20 2010
WATER RIGHTS
To: Chief Engineer No 2368A-2 PROGRAM
Water Rights Program, DENR ’
523 E. Capitol
Pierre, SD 57501-3181 Dat: Janm M Z010
I/We request that Water Permit No. 2368A-2

formerly owned by:  Custer Ranch LLC, Robert G Wordeman

be transferred to: (name & address) Wyoming Dakota Railroad Properties, Inc., a Delaware corporation
140 North Phillips Avenue, Sioux Falls, SD 57104

Telephone No. 605-782~1200

Title to the following described land(s)/property has been transferred as described above:

41 acres — SE % SE %, SE % NE 4 Section 31, W ¥4 SW Y% Section 32, T3S, R10E

I/We understand that the validity of Water Permit No. 2368A-2  has not been determined by this
transfer action. If I/'We have any questions on validity, I/We understand that only the Water Management
Board has the authority to determine if a water permit/right is valid (see note).

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program, as
evidence of the change of ownership.

A fee of Fifty Dollars ($50.00) is required to cover the filing fees as required under SDCL 46-2-13. This
form must be signed by the new owner.

@VC \[Q,f N\ Q]f&\l\&)(\(\ , the new owner, certify that the above information is true and

correct.
/4/%/

(Signed by new owner)

NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has
expired. Once a water permit is developed and the water used, the permit becomes a right. A water
right may be lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.
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January 27, 2010

2368-2
2368A-2
Vern Graham
Wyoming Dakota Railroad Properties Inc
140 N Phillips Ave
Sioux Falls SD 57104

Dear Mr. Graham:

I am writing to acknowledge receipt of the ownership changes and filing fees submitted for transferring Vested
Water Right No. 2368-2 and Water Permit No. 2368A-2. The transfers have been completed. Nos. 2368-2 and
2368A-2 formerly listed in the name of Custer Ranch LLC are now listed as “Wyoming Dakota Railroad
Properties Inc., a Delaware Corporation”.

Rush Creek Resources in Hot Springs, SD sent payment for the ownership changes. I am forwarding Receipt
Nos. 04387 and 04388 to them for their records.

Each year in October we mail out an irrigation questionnaire to all irrigators in the state with the exception of
those with water spreading systems. The purpose is to obtain information on how much water was used during
that year. For informational purposes, I am enclosing a copy of an irrigation questionnaire submitted in 2004 by
Robert Wordeman for some of the property irrigated. It will give you an idea of what type of records to keep
track of during the irrigation season and how to complete the questionnaires next fall.

If you have any questions, please contact me.

Sincerely,

er e

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath(@state.sd.us

enclosures

¢: Harold Hulm, Rush Creek Resources
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January 21, 2011
NOTICE

TO: WYOMING DAKOTA RAILROAD PROPERTIES INC, VERN GRAHAM, 140 N PHILLIPS
AVE, SIOUX FALLS, SD 57104

FROM: Ron Duvall, Natural Resources Engineer
for Garland Erbele, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2010 Irrigation Questionnaires

Our records indicate that the 2010 Irrigation Questionnaires have not been submitted. The request for the
Questionnaires was dated October 15, 2010. The Water Management Board has directed that owners of water
permits who have not submitted the 2010 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 2368-2 should be amended to
require the Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 2368A-2 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at 10:00 am, March 9, 2011 in the Floyd Matthew Training Center, Joe Foss Building,
523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL 46-1-12, 46-1-14, 46-2-9, 46-2-11
and 46-2-17. These are contested case hearings pursuant to Chapter 1-26. According to SDCL 46-1-12, the
Board may suspend a permit for a period of up to one year for the first violation of a permit qualification or up
to three years for a second violation, or cancel a permit for a third violation. Following the hearing, the Water
Management Board can:

1. Suspend or cancel Permit No(s) 2368A-2 in accordance with applicable provisions of SDCL 46-1-12;
2. Amend Permit No(s) 2368-2 to require the Irrigation Water Use Questionnaire to be submitted each year;,
3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaire(s) is (are) received in this office on/or before March 4, 2011, you will no longer be in violation
of your permit and your name will be removed from the Board agenda. Enclosed are additional questionnaire(s)
for your use. If you have questions or need assistance, please contact Genny McMath at (605) 773-3352 or email
at genny.mcmath@state.sd.us. If you prefer, you can complete the questionnaire online at the following link:
http://denr.sd.gov/iq.aspx

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.



McMath, Genny

From: David Drach [David_Drach@cpr.ca]j

Sent: Friday, February 04, 2011 5:13 PM

To: McMath, Genny

Subject: Irrigation Questionnaire - Permits 2368-2, 2368A-2
SD077 SD077

02-04 - Ques - 202-04 - Ques - 2

David S. Drach

Director, Real Estate Marketing, U.S. aw,ﬁf’
Canadian Pacific py
501 Marquette Avenue South, Suite 1525 M

Minneapolis, Minnesota 55402

(Office) (612) 904-6139
(Fax) (612) 904-6147
david_drach@cpr.ca<mailto:david_drach@cpr.a>
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February 7, 2011

2368-2
2368A-2

David S Drach, Director

Real Estate Marketing

Wyoming Dakota Railroad Properties Inc
501 Marquette Ave S Ste 1525
Minneapolis MN 55402

Dear Mr. Drach:

I am writing to acknowledge receipt of the 2010 irrigation questionnaires for Wyoming Dakota
Railroad Properties Inc.

You may disregard the January 21, 2011, “Notice” concerning reporting requirements for Vested
Water Right No. 2368-2 and Water Permit No. 2368A-2.  The information was received in our
office prior to the Water Management Board meeting and your name has been deleted from the
agenda.

I have also updated our records to reflect the change of address. Thank you and if you have any
questions, please contact me.

Sincerely,

SN WEAECR

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us
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January 24, 2012
NOTICE

TO: WYOMING DAKOTA RAILROAD PROPERTIES INC, DAVID S DRACH, 501 MARQUETTE
AVE STE 1525, MINNEAPOLIS, MN 55402

FROM: Ron Duvall, Natural Resources Engineer
for Garland Erbele, Chief Engineer
Water Rights Program

SUBJECT: Reporting Requirement for 2011 Irrigation Questionnaires

Our records indicate that the 2011 Irrigation Questionnaires have not been submitted. The request for the
_ Questionnaires was dated October 14, 2011. The Water Management Board has directed that owners of water
permits who have not submitted the 2011 Irrigation Questionnaires be given notice of permit violation and a
hearing to be held by the Board. The hearing is to determine if Permit No(s) 2368-2 should be amended to
require the Questionnaire to be submitted each year and to determine action to be taken for violation of Water
Permit No(s) 2368A-2 qualification:

"This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

The hearing will be held at 10:00 am, March 7, 2012 in the Floyd Matthew Training Center, Joe Foss Building,
523 E Capitol Avenue, Pierre, SD, and will be conducted pursuant to SDCL 46-1-12, 46-1-14, 46-2-9, 46-2-11
and 46-2-17. These are contested case hearings pursuant to Chapter 1-26. According to SDCL 46-1-12, the
Board may suspend a permit for a period of up to one year for the first violation of a permit qualification or up
to three years for a second violation, or cancel a permit for a third violation. Following the hearing, the Water
Management Board can:

1. Suspend or cancel Permit No(s) 2368 A-2 in accordance with applicable provisions of SDCL 46-1-12;
2. Amend Permit No(s) 2368-2 to require the Irrigation Water Use Questionnaire to be submitted each year;
3. Postpone any action or take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by a
lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of the Board
may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaire(s) is (are) received in this office on/or before March 2, 2012, you will no longer be in violation
of your permit and your name will be removed from the Board agenda. Enclosed are additional questionnaire(s)
for your use. If you have questions or need assistance, please contact Genny McMath at (605) 773-3352 or email
at genny. mcmath@state.sd.us. If you prefer, you can complete the questionnaire online at the following link:

http://denr.sd.gov/ig.aspx

Note: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-3352) to
assure access to the meeting room for the handicapped or to obtain an interpreter for the hearing impaired.
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March 6, 2012

2368-2
2368A-2

David S Drach

Wyoming Dakota Railroad Properties Inc.
401 Marquette Ave Ste'1525
Minneapolis MN 55402

Dear Mr. Drach:
I am writing to acknowledge receipt of your 2011 irrigation questionnaires.

You may disregard the January 24, 2012, “Notice” concerning reporting requirements for Vested
Water Right No. 2368-2 and Water Permit No. 2368A-2.  The information was received in our
office prior to the Water Management Board meeting and your name has been deleted from the
agenda.

If you have any questions, please contact me.

Sincerely,

N NS

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us



236LYA-2
McMath, Gennx e —————————————————t——

From: Tieman, Aaron

Sent: Tuesday, June 19, 2012 11:31 AM

To: Erbele, Garland; Rath, Mark; McMath, Genny
Subject: Water Right Nos. 2368-2 and 2368A-2

I have tracked down the manager of the ranch and have included the contact information below, thank you.

Travis Bies
25813 South Fork Road
Fairburn, SD 57738

Cell phone: (605) 390-0889

Aaron Tieman
Engineer II, Water Rights Program

State of South Dakota

Department of Environment & Natural Resources
2050 West Main, Suite 1

Rapid City, SD 57702-2493

Office Phone: (605) 394-2229
Office Fax: (605) 394-5317
http://denr.sd.gov/des/wr/wr.aspx
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AT Faces, GeAT PLaces
June 20, 2012

DAVID S DRACH

WYOMING DAKOTA RAILROAD PROPERTIES INC
120 S 6TH ST - 9TH FLOOR

MINNEAPOLIS, MN 55402

Dear Water Right Holder;

The SD Department of Environment and Natural Resources (DENR) is alerting all Battle Creek water right
holders of the possibility of shutoff orders being issued for Battle Creek. This letter is not a shutoff order but
is intended to give you advanced warning that your ability to divert water may be cut short this year.

As a result of the continuing lack of precipitation, Battle Creek flows measured below Hermosa remain below
the historical average and are approaching the 1.5 cubic foot per second bypass limitation that was established
by the Water Management Board for the USGS gage below Hermosa. Once flows drop to this level shutoff
orders will be issued on a priority date bases. In the meantime, water right holders can help by closely
monitoring water usage and trying to avoid wasting water. If shut-off orders are issued, you will receive
another letter from the department. The attached list of water rights give the priority for shutting off users.

South Dakota water law gives the highest priority to domestic use, which includes livestock watering. There is
generally adequate water available to meet both domestic use and other needs. However, once water
availability reaches critical low levels, other uses, including irrigation, will begin to interfere with domestic
use. If levels become critically low, the department will issue shut-off orders to protect domestic water uses.
Once these orders are issued, the department will continue to monitor water availability and should conditions
improve, the shutoff orders would be rescinded.

The US Geological Survey has an Internet site showing real-time river flows at 159 stream gauging stations
across the state including three gaging sites on Battle Creek. To access this information go to
http://waterdata.usgs.gov/sd/nwis/rt and click on the link “Statewide Streamflow Current
Conditions Table”.

Thank you for your cooperation. If you have any questions, please contact Mark Rath at (605) 773-3352 or
Aaron Tieman at (605) 394-2229.

Sincerely,

[S(m&ni Ernl

Garland Erbele, Chief Engineer
DENR, Water Rights Program

attachment
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(AT Faces, CReAT PLAcEs.
June 20, 2012

TRAVIS BIES
25813 SOUTH FOR ROAD
FAIRBURN, SD 57738

Dear Water Right Holder;

The SD Department of Environment and Natural Resources (DENR) is alerting all Battle Creek water right
holders of the possibility of shutoff orders being issued for Battle Creek. This letter is not a shutoff order but
is intended to give you advanced warning that your ability to divert water may be cut short this year.

As a result of the continuing lack of precipitation, Battle Creek flows measured below Hermosa remain below
the historical average and are approaching the 1.5 cubic foot per second bypass limitation that was established
by the Water Management Board for the USGS gage below Hermosa. Once flows drop to this level shutoff
orders will be issued on a priority date bases. In the meantime, water right holders can help by closely
monitoring water usage and trying to avoid wasting water. If shut-off orders are issued, you will receive
another letter from the department. The attached list of water rights give the priority for shutting off users.

South Dakota water law gives the highest priority to domestic use, which includes livestock watering. There 1s
generally adequate water available to meet both domestic use and other needs. However, once water
availability reaches critical low levels, other uses, including irrigation, will begin to interfere with domestic
use. If levels become critically low, the department will issue shut-off orders to protect domestic water uses.
Once these orders are issued, the department will continue to monitor water availability and should conditions
improve, the shutoff orders would be rescinded.

The US Geological Survey has an Internet site showing real-time river flows at 159 stream gauging stations
across the state including three gaging sites on Battle Creek. To access this information go to
http://waterdata.usgs.gov/sd/nwis/rt and click on the link “Statewide Streamflow Current
Conditions Table”.

Thank you for your cooperation. If you have any questions, please contact Mark Rath at (605) 773-3352 or
Aaron Tieman at (605) 394-2229.

Sincerely,

b (.’L\l&u( é&hﬁ&,

Garland Erbele, Chief Engineer
DENR, Water Rights Program

attachment



06/20/2012 Battle Creek Water Rights
PERMIT_NO |STATUS LIC_CFS |P-Order PRIORDATE |LAST_NAME
2153-2 LC 0.33 1| 05/01/1881 |NEUGEBAUER BROTHERS DAIRY
969-2 LC 1.73 1] 05/01/1881 |NEUGEBAUER BROTHERS
2368-2 LC 1.85 21 10/14/1886 |WYOMING DAKOTA RAILROAD PROPERTIES INC
2368A-2 PE 0.00 2| 10/14/1886 |WYOMING DAKOTA RAILROAD PROPERTIES INC
0421-2 PE 0.00 3} 10/27/1893 |JD RANCH REAL ESTATE LLC
2373-2 LC 1.66 4] 03/02/1895 |RODALES RANCHES INC
1209-2 LC 1.07 5| 09/29/1900 [KANESKY
1221-2 LC 1.14 S| 09/29/1900 |RITTBERGER BROTHERS
23678B-2 LC 1.14 6] 01/01/1905 |BATTLE CREEK VALLEY RANCH
187-2 LC 0.86 7| 09/11/1912 |FOOS
23678B-2 LC 1.57 8] 07/17/1948 |BATTLE CREEK VALLEY RANCH
1170-2 LC 3.00 9| 01/28/1974 |STOVALL
1283-2 PE 3.34 10{ 08/01/1975 |LIEN & SONS INC
2054-2 LC 0.81 11| 03/15/1988 |NEUGEBAUER BROTHERS
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NOTICE OF SHUTOFF ORDER
July 2, 2012

TO: TRAVIS BIES, OPERATOR
WYOMING DAKOTA RAILROAD PROPERTIES INC

25813 SOUTH FOR ROAD
FAIRBURN SD 57738

FROM:  GARLAND ERBELE, Chief Engineds df*
SD DENR Water Rights Program

SUBJECT: Battle Creek Water Rights Shutoff Order

Shutoff Order for Water Right Nos. 2368-22368A-2
To protect the senior priority water rights, the department is issuing shutoff orders to Battle
Creek water right. Effective immediately, diversions of water from Battle Creek will not be

allowed until further notice.

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the river, has become a concern. This order will be rescinded as soon as
conditions improve.

If conditions do not improve, this order will remain in effect until December 31, 2012.

The USGS maintains a website where you can view real-time stream flow measurements at
several sites along the river, the web address is:

http://waterdata.usgs.gov/sd/nwis/rt

I am asking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek.

If you have any questions, please contact Mark Rath (605- 773-3352) or Aaron Tieman (605-
394-6831) with the Water Rights Program. Thank you
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NOTICE OF SHUTOFF ORDER
July 2, 2012

TO: DAVID S DRACH
WYOMING DAKOTA RAILROAD PROPERTIES INC
120 S6TH ST - 9TH FLOOR
MINNEAPOLIS MN 55402

SD DENR Water Rights Program

FROM:  GARLAND ERBELE, Chief Engineej ) QM@J\ Qb‘“\,b

SUBJECT: Battle Creeck Water Rights Shutoff Order

Shutoff Order for Water Right Nos. 2368-2 2368A-2

To protect the senior priority water rights, the department is issuing shutoff orders to Battle
Creek water right. Effective immediately, diversions of water from Battle Creek will not be
allowed until further notice.

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the river, has become a concern. This order will be rescinded as soon as
conditions improve.

If conditions do not improve, this order will remain in effect until December 31, 2012.

The USGS maintains a website where you can view real-time stream flow measurements at
several sites along the river, the web address is:

http://waterdata.usgs.gov/sd/nwis/rt

I am asking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek.

If you have any questions, please contact Mark Rath (605- 773-3352) or Aaron Tieman (605-
394-6831) with the Water Rights Program. Thank you
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NOTICE OF SHUTOFF ORDER
JUNE 26, 2013

TO: WYOMING DAKOTA RAILROAD PROPERTIES INC
DAVID § DRACH
120 S 6TH ST - 9TH FLOOR
MINNEAPOLIS MN 55402

FROM: JEANNE GOODMAN, Chief Eng
SD DENR Water Rights Progra

SUBJECT: Battle Creek Shutoff Order for Junior Priority Date Water Rights

Shutoff Order for Water Right Nos. 2368-2(2368A-2

The flow in Battle Creek is below 1.5 cubic feet per second (cfs) at the USGS gaging station
below Hermosa, SD. Therefore, to protect domestic use, the department is issuing shutoff orders
to Battle Creek water rights. Effective immediately, diversions of water from Battle Creek will
not be allowed until further notice.

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the river, has become a concern. This order will be rescinded as soon as
conditions improve.

If conditions do not improve, this order will remain in effect until December 31,‘ 2013.

The USGS maintains a website where you can view real-time stream flow measurements at
several sites along the river, the web address is:

http:I/waterdata.usgs.gov/sdlnwislrt

I am asking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek.

If you have any questions, please contact Lynn Beck (605-773-3352), Mark Rath (605-773~
3352) or Aaron Tieman (605-394-6831) with the Water Rights Program. Thank you.
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NOTICE OF SHUTOFF ORDER

JUNE 26, 2013
TO: TRAVIS BIES |
25813 SOUTH FOR ROAD
FAIRBURN SD 57738
FROM: JEANNE GOODMAN, Chief Eng

SD DENR Water Rights Program
SUBJECT: Battle Creek Shutoff Order for Junior Priority Date Water Rights
Shutoff Order for Water Right Nos. 2368-2 2368A-2

The flow in Battle Creek is below 1.5 cubic feet per second (cfs) at the USGS gaging station
below Hermosa, SD. Therefore, to protect domestic use, the department is issuing shutoff orders
to Battle Creek water rights, Effective immediately, diversions of water from Battle Creek will
not be allowed until further notice.

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the river, has become a concern. This order will be rescinded as soon as
" conditions improve.

If conditiens do not improve, this order will remain in effect until December 31, 2013.

The USGS maintains a website where you can view real-time stream flow measurements at
several sites along the river, the web address is:

http://waterdata.usgs.gov/sd/nwis/rt

I am ésking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek.

If you have any questions, please contact Lynn Beck (605-773-3352), Mark Rath (605-773-
3352) or Aaron Tieman (605-394-6831) with the Water Rights Program. Thank you.



CERTIFICATION

I hereby certify that on June 26, 2013 postage, prepaid envelope(s) containing a Notice dated
June 26, 2013 regarding Battle Creek Shut-off Notices addressed as stated below:

NEUGEBAUER BROTHERS
DAIRY STANLEY NEUGEBAUER 14197 SD HWY 40 HERMOSA SD 57744
WYOMING DAKOTA 126 S6TH ST-8TH
RAILROAD PROPERTIES INC DAVID S DRACH FLOOR ) MINNEAPOLIS MN 55402
25813 SOUTH FOR
TRAVIS BIES ROAD FAIRBURN SD 57738
JD RANCH REAL ESTATE LLC _ HCR 89 BOX 298 HERMOSA SD 57744
RUSHMORE VIEW RANCH ROBERT J BORGMEYER 1721 ELEVENTH ST RAPID CITY SD ' 57701
EDWARD AND BETTY
KANESKY BOX 52 CAPUTA SD 57725
RITTBERGER BROTHERS 15663 SD HWY 40 HERMOSA 5D 57744
BATTLE CREEK VALLEY GARY BAKER, GENERAL
RANCH PTR 15199 BAKER RD HERMOSA SD 57744
CLARENCE FOOS 15810 SD HWY 40 HERMOSA sSD 57744
JOHN AND DARLENE '
STOVALL 14829 SD HWY 40 HERMOSA SD 57744
PETE LIEN & SONS INC KYLE FRISINGER PO BOX 440 RAPID CITY 5D 57709
Géﬂ Jacobgh
Secretary/Water Rights
STATE OF SOUTH DAKOTA ) .
) S8 ,
COUNTY OF HUGHES ) :
. N :
Sworn to, before me, this 20 day of Q,Mw ,20 /3.
v

WW

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

 KAREN SCHLAAK &
NOTARY PUBLIC 'Q
Vs state of South Dakota ™

e
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. Dear Water Right Holder;

I am sending a reminder to all Battle Creek water right holders of the low flow bypass qualification
for Battle Creek. This letter is NOT a shutoff order but is intended as a reminder that your ability
to divert water may be cut short this year if flow in the creek drops to trigger the required 1.5 cubic
foot per second (cfs) creek bypass. The bypass qualification on Battle Creek water rights is:

A minimum flow of 1.5 cfs shall be maintained at the Highway 40 gage to insure flows for
domestic use and prior existing rights.

As a result of the continuing lack of precipitation, Battle Creek flows measured below Hermosa
remain below the historical average and are approaching the 1.5 cfs bypass limitation that was
established by the Water Management Board for the USGS gage below Hermosa. Once flows drop
to this level shutoff orders will be issued on a priority date basis. In the meantime, water right
holders can help by closely monitoring water usage and avoid wasting water. If shut-off orders are
issued, you will receive another letter from the department. Below is a list of water rights
according to priority for shutting off users.

PERMIT_NO Priority STATUS USE LAST_NAME

2153-2 May 1, 1881 1C IRR NEUGEBAUER BROTHERS DAIRY

969-2 May 1, 1881 LC IRR NEUGEBAUER BROTHERS

2368-2 October 14, 1886 LC IRR WYOMING DAKOTA RAILROAD PROPERTIES INC
2368A-2 October 14, 1886 PE IRR WYOMING DAKOTA RAILROAD PROPERTIES INC
2373-2 March 2, 1895 LC IRR RUSHMORE VIEW RANCH

1209-2 September 29,1900 | LC IRR KANESKY

1221-2 September 29, 1900 LC iRR  |RITTBERGER BROTHERS

23678-2 January 1, 1905 LC IRR BATTLE CREEK VALLEY RANCH

187-2 September 11,1912 LC IRR FOOS

1170-2 January 28, 1974 LC IRR STOVALL

1283-2 August 1, 1975 PE COM  |LIEN & SONSINC

2054-2 March 15, 1988 LC IRR NEUGEBAUER BROTHERS

South Dakota water law gives the highest priority to domestic use, which includes livestock
watering. There is generally adequate water available to meet both domestic use and other needs.
However, once water availability reaches critical low levels, other uses, including irrigation, will

“begin to interfere with domestic use. If levels become critically low, the department will issue shut-
off orders to protect domestic water uses. Once these orders are issued, the department will

Z5e8A-2



continue to monitor water availability and should conditions improve, the shutoff orders could be
rescinded.

The US Geological Survey has an Internet site showing real-time river flows at 161 stream gauging
stations across the state including three gaging sites on Battle Creek. The Highway 40 gage is “No.
06406500 - Battle Creek below Hermosa, SD”. To access this information go to
http://waterdata,usgs.gov/sd/nwis/rt and click on the link “Statewidé Streamflow Current
Conditions Table™. '

Thank you for your cooperation. If you have any questions, please contact Mark Rath at (605) 773-
3352 or Aaron Tieman at (605) 394-2229. -

Sincerely, : '
canne Goodman, Chief Engineer
DENR, Water Rights Program



Form 12

Report of Examination of Works and/or Application of Water to Beneficial Use
For Permit No. 2368A-2

T'have this day, June 2,2016 made a thorough examination of the water use system constructed by Canadian

Pacific Railways, 120 So. Sixth St. Suite 900, Minneapolis, Mn 55402, % David Drach of Permit No.

2368A-2, bearing priority of 10/14/1886 authorizing the diversion of 0.58 cu. ft. per second of water of Battle
Creek for irrigation purposes in Custer County.

Inspection contact & relationship to permit holder : Rick Fox, lease holder :
14363 Hasselstrom Place, Hermosa SD 57744

605-391-8215 (cell)

A. Works used to divert the water:
Pump:
1) Make Berkeley
2) Model ___B4JRMBH
3) Size _4X5 10.87”.imp
4) Capacity __600—1200 max_ gpm

Power:
1) Source __diesel
2) Horsepower rating _85 hp

The diesel engine powers the centrifugal pump and the generator which powers the electric drive pivot.

B. Works used to transport water to place of use:
1) Type PVC pipe

2) Size __8 inches
3) Length _1,005 feet

C. Works used to apply water to beneficial use:
. Center Pivot:

1) Make _ Reineke Electrogator

2) Overall length_ 683 feet

3) Number of towers_4  End Gun __Yes
4) Capacity _250 — 300 max_gpm

5) Acres__41
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Report of Examination of Works
Permit No. 2368A-2

D. Chemigation Equipment:
1} Does chemigate no

E. Compliance with Permit Requirements:
. 1) Permit qualifications being abided by Yes

2) Trrigation Questionnaires checked to determine if permit owner started irrigation by the end
of construction period Yes

3) List any extended period of nonuse: none

4) Exceptions to compliance are: none

F. Condition and Location:

1. The system is in good condition with the point of diversion located as follows:
1,126’ N and 893’ W of the SE corner Section 31 T3S R10E ( 43.740997, - 102.962941).

2. The works are capable of diverting and conveying to the place of use 0.58 cu. ft. per second of water

(261 gpm) which is to be used for sprinkler irrigation. Water has been put to beneficial use to the maximum
extent as follows:

Section 31 T3S R10E: Section 32 T3S R10E:
NE Y SE Y4 26.4 acres NW Y% SW Y 11.3 acres
SE Y4 SE Y 2.8 acres _ SW Y SW Y 0.5 acres

comprising a total of 41 acres of land and the license should be issued for 0.58 cfs.
All structures, wells and lands on map: Yes

G. Comments or other permits associated with the project:

Water Permit 2368A-2 authorizes an additional diversion point and changes location of 41 acres authorized
by vested water right 2368-2. Vested Water Right 2368-2 appropriates 1.85 cfs from Battle Creek to
irrigate 130 acres. No increase in the amount of water appropriated or acres irrigated are authorized by
Permit 2368A-2. The authorized diversion rate for 2368-2 of 1.85 cfs for 130 acres is prorated for the 41
acres located in the SE % Section 31 and SW ¥ Section 32 all in T3S R10E and the authorized diversion rate
is 0.58 cfs.

F

Steven Quissell ‘
Water Rights Inspector Date report completed: 7/5/2016
DENR, Water Rights Program
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Report of Examination of Works
Permit No. 2368A-2
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McMath, Gennz

From: David Drach <David_Drach@cpr.ca>
Sent: Thursday, March 30, 2017 8:54 AM
To: McMath, Genny

Subject: RE: Water Permit No. 2368A-2

Wyoming Dakota Railroad Properties, Inc. is the correct name,

WDRPI is wholly owned by Dakota, Minnesota & Eastern Railroad Corporation, which in turn is wholly owned by
Canadian Pacific.

David S. Drach | Director Real Estate - U.S. | 700 Canadian Pacific Plaza, 120 South Sixth Street, Minneapolis, MN 55402
0612904 6139 | F612904 6147| C 612 834 1064 CP

From: McMath, Genny [mailto:Genny.McMath@state.sd.us]
Sent: Thursday, March 30, 2017 8:52 AM

To: David Drach

Subject: Water Permit No. 2368A-2

Mr. Drach,
Last summer, a staff person from our program met with Rick Fox (Hermosa SD) who leases the irrigated land
in Custer County, South Dakota from Wyoming Dakota Railroad Properties.

We are currently in the process of ficensing the permit to reflect the system as it operates. One thing our
water right inspector pointed out was that the current permit is listed in the name of “Wyoming Dakota
Railroad Properties” and it should be under “Canadian Pacific Railways”. I realize this may just be a name
change and no ownership change has actually occurred, however I wanted to ask the question of which name
you prefer the water permit be licensed under. If it should be changed to Canadian Pacific Railways, I can
email you a partially completed form for use in filing the name change.

Please let me know how you wish to proceed.

Genny McMath
Water Rights Program

605.773.5455

IMPORTANT NOTICE - AVIS IMPORTANT Computer
viruses can be transmitted via email. Recipient should check this email and any attachments for the presence of .
viruses. Sender and sender company accept no liability for any damage caused by any virus transmitted by this
email. This email transmission and any accompanying attachments contain confidential information intended
only for the use of the individual or entity named above. Any dissemination, distribution, copying or action
taken in reliance on the contents of this email by anyone other than the intended recipient is strictly prohibited.
If you have received this email in error please immediately delete it and notify sender at the above email
address. Le courrier electronique peut etre porteur de virus informatiques. Le destinataire doit donc passer le
present courriel et les pieces qui y sont jointes au detecteur de virus. L' expediteur et son employeur declinent
toute responsabilite pour les dommages causes par un virus contenu dans le courriel. Le present message et les
pieces qui y sont jointes contiennent des renseignements confidentiels destines uniquement a la personne ou a I
1



STATE OF SOUTH DAKOTA WATER LICENSE NO. 2368A-2

(1) Custer Ranch LL.C made Application No. 2368A-2, March 28, 2003 for a water permit to add a
diversion point location and change the location of 41 acres originally authorized under Vested Water Right
No. 2368-2. The additional diversion point location on Battle Creek and the acreage to be irrigated are in -
Custer County, South Dakota. Permit No. 2368A-2, with a priority date of Qctober 14, 1886 was approved
June 9, 2003 and issued to the applicant for diversion of water with construction of the described water
supply system to be completed on or before June 9, 2008 and for the application to beneficial use of said
water on or before June 9, 2012.

Vested Water Right No. 2368-2 appropriated 1.85 cubic feet of water per second (cfs) from Battle Creek for
irrigation of 130 acres. No. 2368A-2 transferred 41 of those acres to other lands to accommodate setting up
a center pivot. Based on the statutory limit of one cfs per 70 acres, a diversion authority of 0.58 was
authorized.

On January 28, 2010, ownership of Water Permit No. 2368A-2 was transferred from Custer Ranch LLC to
Wyoming Dakota Railroad Properties Inc, a Delaware Corporation.

Water Permit No. 2368A-2 was originally issued for an annual volume limitation of 2 acre feet per acre per
year. Since the acreage and diversion authority were severed from Vested Right No. 2368-2 with a priority
date of October 14, 1886, the water right holder is entitled to 3 acte feet of water per acre per year.

(2) It is certified that the permit holder has complied with the provisions of South Dakota State Law relating
to completion of the construction of the water supply system and is entitled to divert .58 cubic feet of
water per second for beneficial use. The location of the diversion point is 1,126'N and 893'W of the SE
corner of Section 31, T3S, R10E (SE % SE %).

(3) The permit holder has complied with the provisions of South Dakota State Law relating to the
application of water to beneficial use to irrigate the following land:

Section 31, T3S, R10E Section 32, T3S, R10E
NE % SE Y 26.4 acres NW %4 SW % 11.3 acres
SE % SE 4 2.8 acres SW Y SW Y 0.5 acres

Total - 41 acres

(4) Pursuant to South Dakota Water Law 46-5-30.1 Wyoming Dakota Railroad Properties Inc., 120 South
Sixth St, Suite 900, Minneapolis MN 55402 the holder and/or owner of Water Right No. 2368A-2 is issued
a license to appropriate water, the right to use 0.58 cubic feet of water per second from Battle Creek with a
priority date of October 14, 1886 from the location specified in (2) of this license for irrigation purposes.

This license is subject to South Dakota Water Law, any limitations or conditions listed in Water Right No.
2368A-2 and subject to the following qualifications:

* Low flows as needed for downstream domestic use, including livestock water and prior water rights must be
bypassed.
¢ This Permit is approved subject to the irrigation water use questionnaire being submitted each year.

Q@/rw )%@%m/ JUN 2 12017

Jeafiné Goodman, Chief Engineer date
Water Rights Program
Department of Environment and Natural Resources




E_ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

(AT FACES, GReaT PLAces.

JUN 2 12017
2368A-2

David Drach, Director of Real Estate
Wyoming Dakota Railroad Properties Inc
120 S Sixth St, Suite 900

Minneapolis MN 55402

Dear Mr. Drach:

Enclosed is Water License No. 2368A-2. This is the final water right document completing your
process of obtaining a Water Right. Included with your license is a map prepared by the staff
engineer who conducted the field investigation.

As long as you use the water beneficially, as stated in the Water License, State Water Laws
provide that you have a continuing right to use the water.

Please note that one of the qualifications in the water right is the requirement to submit the
annual irrigation questionnaire. It is our understanding that Rick and Theresa Fox of Hermosa
SD rent the irrigated property. The annual questionnaire will be directed to them for completion.
If the lease arrangement should change or you would like the annual form to be sent directly to
Wyoming Dakota Railroad Properties, please contact our office.

Sincerely,

anne Goodman, Chief Engineer
Water Rights Program
(605) 773-3352

enclosures

¢: Rick & Theresa Fox, PO Box 35, Hermosa SD 57744 w/attachments
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov

(it Faces, Geas Puaces
July 11, 2017

Dear Water Right Holder;

I am sending a reminder to all Battle Creek water right holders of the low flow bypass qualification
for Battle Creck. This letter is NOT a shutofT order but is intended as a reminder that your ability
1o divert water may be cut short this year if flow in the creek drops to trigger the required 1.5 cubic
foot per second (cfs) creck bypass. The bypass qualification on Battle Creck water rights is:

A minimum flow of 1.5 cfs shall be maintaincd at the Highway 40 gage to insure flows for
domestic use and prior existing rights.

As a result of the continuing lack of precipitation, Battle Creck flows measured below Hermosa
remain below the historical average and are approaching the 1.5 cfs bypass limitation that was
established by the Water Management Board for the USGS gage below Hermosa. Once flows drop
to this level shutoff orders wili be issucd on a priority date basis. In the meantime, water right
holders can help by closely monitoring watcr usage and avoid wasting water. If shut-off orders are
issued. you will receive another letler from the department. Below is a list of water rights
according to priority for shutting off uscrs,

PERMIT _NO| STAT |LIC_CFS|P-Order| PRIORDATE |LAST NAME

2153-2 Lc 033 1 05/01/1881 |NEUGEBAUER BROTHERS DAIRY
969-2 LC 173 1 05/01/1881 |NEUGEBAUER BROTHERS
2368-2 LC 1.85 2 10/14/1886 |BRENT & TAYLOR FOX
2368A-2 LC 0.00] 2 10/14/1886 |WYOMING DAKOTA RAILROAD PROPERTIES INC
2373-2 LC 1.66] 4 03/02/1895 |RUSHMORE VIEW RANCH
1209-2 LC 1.07] 5 09/29/1900 |KANESKY

1221-2 LC 1.14| 5 09/29/1900 |RITTBERGER BROTHERS
23678-2 LC 114, 6 01/01/1905 |BATTLE CREEK VALLEY RANCH
187-2 LC 0.86] 7 059/11/1912 |FOOS

23678B-2 LC 157 8 07/17/1948 |BATTLE CREEK VALLEY RANCH
1170-2 LC 3.000 9 01/28/1974 |STOVALL

1283-2 PE 3.34, 10 08/01/1975 |LIEN & SONSINC

2054-2 LC 081 11 03/15/1988 |NEUGEBAUER BROTHERS

South Dakota water law gives the highest priority to domestic use, which includes livestock
waltering. There is generally adequate water available to meet both domestic use and other needs.
However, once water availability reaches critical low levels, other uses, including irrigation, will




begin to interfere with domestic use. If levels become critically low, the department will issuc shut-
off orders to protect domestic water uses. Once these orders are issued, the department will
continuc to monitor water availability and should conditions improve, the shutoff orders could be
rescinded.

The US Geological Survey has an Internet site showing real-time river flows at 161 stream gauging
stations across the state including three gaging sites on Battle Creck. The Highway 40 gagc is “No.
06406500 - Battle Creek below Hermosa, SD”. To access this information go to
http://waterdata.usgs.gov/sd/nwis/rt and click on the link “Statewide Streamflow Current
Conditions Table™,

Thank you for your cooperation. If you have any questions, please contact Mark Rath or Aaron
Tieman at (605) 773-3352.

y /-

legpne Goodman. Chief Engineer
DIENR, Water Rights Program

Sincerely,
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DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

August 16, 2022

WYOMING DAKOTA RAILROAD PROPERTIES INC
120 S 6TH ST - 9TH FLOOR
MINNEAPOLIS, MN 55402

Dear Battle Creek Water Right Holder:

I am writing to remind Battle Creek water right holders and operators of the bypass qualification
that was placed on your water permit by the Water Management Board in 2005:

A minimum flow of 1.5 cubic feet of water per second (cfs) shall be maintained at
the SD Highway 40 gage to insure flows for domestic use and prior existing water
rights.

Recently, creek flows measured at the USGS gaging station at the SD Highway 40 bridge have
been dropping below the 1.5 cfs cutoff and when it does, diversion of water for irrigation
purposes shall cease. This 1.5 cfs limit is in place to protect domestic use, including livestock
watering and those water rights that are most senior.

Realtime flows in the in Battle Creek can be monitored by going to the following website:
https://waterdata.usgs.gov/sd/nwis/current/?type=flow
USGS Stream Gage No. 06406500 — Battle Creek below Hermosa, SD

Thank you for your cooperation. If you have any questions, please contact Mark Rath, or Nakaila
Steen at (605) 773-3352.

Sincerely,

pe v 4/

dék/ S g i

Eric Gronlund, Chief Engineer
Water Rights Program



DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
RAPID CITY ONE-STOP

221 MALL DRIVE, SUITE 201

RAPID CITY, SD 57701

danr.sd.gov

WYOMING DAKOTA RATLROAD PROPERTIES INC 2368A-2
DAVID S DRACH

120 5 6TH 5T - 9TH FLOOR

MINKEAPOLIS, MN 55402

April 15,2026

Dear Battle Creek Water Right/Permit Holder:

I am writing to remind Battle Creek water right/permit holders and operators of the bypass
qualification that was placed on your water permit by the Water Management Board in 2005:

A minimum flow of 1.5 cubic feet of water per second (cfs) shall be maintained at the
SD Highway 40 gage to insure flows for domestic use and prior existing water rights.

Recently, creek flows measured at the USGS gaging station at the SD Highway 40 bridge have
been near 2.5 cfs and this winter and spring have been very dry. We are closely monitoring the
gage. When flow past the gage drops to the 1.5 cfs cutoff or less, diversion of water from the
creek shall cease. This 1.5 cfs limit 15 in place to protect domestic use, including livestock
watering and those water rights that are most senior.

Realtime flows in the in Battle Creek can be monitored by going to the following website:

hitps://waterdata. usgs.gov/monitoring-location/US GS-06406500/#dataIvpeld=dailv-00060_
D& period=P1Y & showFieldMeasurements=true

USGS Siream Gage No. 06406500 — Batile Creek below Hermosa, SD

Thank you for your cooperation. If you have any questions, please contact Nakaila Steen or
another member of the DANE-Water Rights Program at (605) 394-2220 (Rapid City Office) or
{605) 773-3352 (Pierre Office). We would appreciate it if vou would call Nakaila in our Rapid
City office and provide an up-to-date phone number and email for faster communication on this
matter.

Sincerely,
Caym

Adam Mathiowetz. PE
Acting Chief Engineer
Water Rights Program



DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
RAPID CITY ONE-STOP

221 MALL DRIVE, SUITE 201

RAPID CITY, SD 57701

danr.sd.gov

Notice of Shutoff Order

June 18, 2026
To: WYOMING DAKOTA RAILROAD PROPERTIES INC
DAVID S DRACH

120 5 6TH 5T - 9TH FLOOR.
MINNEAPOLIS, MN 55402

From: ADAM MATHIOWETZ, PE
ACTING CHIEF ENGINEEER. WATER RIGHTS PROGRAM

Cdam

Subject: Shuteff Order for Water Right No. 236584-2

To protect domestic users, the department 1s issuing shutoff orders to Battle Creek water
rights/permit holders. Effective immediately, diversions of water from Battle Creek will not be
allowed until further notice.

Flow in Battle Creek has declined to the point where domestic use of water, which includes
livestock watering from the creek, has become a concern. This order will be rescinded if
conditions improve. If a munoff event temporarily raises flow af the 5D Highway 40 gage above
1.5 cubic feet of water per second (cfs), the Water Rights Program can be contacted to see if
temporary permission to utilize water from the creek can be allowed while the gage is above 1.5
cfs.

If conditions do not improve, this order will remain in effect until December 31, 2026.

The USGS maintains a website where vou can view real-time stream flow measurements at
several sites along the creek, the web address is:

https://waterdata usgs. gov/state/south-dakota/
USGS Stream Gage No. 06406500 — Battle Creek below Hermosa, 5D

I am asking for your cooperation in complying with this shutoff order. The ongoing drought is
creating hardship for all the water right holders along the creek.

If you have any questions, please contact Nakaila Steen or another member of the DANE-Water
Rights Program at (605) 394-2229 (Rapid City Office) or (605) 773-3352 (Pierre Office).

CC: Rick & Theresa Fox PO BOX 35 HERMOSA SD 57744 0035
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