FORM 2: Application for irrigation (type or print) Mail to: Water Righls Div.

) _ Bldg.
No. L192{-Z Hydrologic Unit 0140 303 Pios e D 87501
Map No. _SGn& Basin __WH 610; 773-8852
Shuss, | Newspaper Bennes? Co eeilsre - bLW [l o \ST554 (
v]v .

Application For Permit To Appropriate Water Within The State Of South Dukofu o/f"v
A
g
A

Type of Application: Check one or more of the following; 4

New D Vested Right D Future Use D

. Application to amend Permit No. _265-2_ with old priority date retained

. Change diversion point(s) D Add diversion point(s) |2] Change acreage D Other D
D Application to: ’ﬁ)Change use D Change diversion point(s) D Add diversion point(s)

D Add Acreage D Increase diversion rate D Other W P See Permit /12\10 ___7_;7 -
D Application to: D Use D Transfer water reserved by Future Use Permit No.____7 7)1,/(/ ‘(556508
i > U Z - )-.4

Dept. of Interior, U.S. Fish & Wildlife Service ppone No. (303) 234-3616

1. Name of Applicant

P.0. Box 25486, Denver Federal Center, Denver, g, _CO 80225
(Street. RR or Box) Zip Code

385495 Total acres irrigated 2. 3L
Cedar Creek
2 SEXSW#SWE, Section 25, T36N, R37W, 6th P.M.

Post Office Address

Amount of water claimed (c.f.s)

Source of Water supply

4. Location of point of dlversmn

Bennett

County

Counties where water will be used Bennett

Annual period during which water is to be used Irrigation season

List below each forty acre subdivision, or lot, or fraction thereof and show number of acres to be irrigated in each.

Sce atfached shee
| Land Description No. Acres Irr. N Land Description No. Acres Inr.
Ni, 8ees, 25, T36NRETH , ectfen 1957 T36N, R36KH 0
e et [ large\& 11 smAll ponds =)/ 42
kst | ec. ¥5, T36N, R37W K\// 20
’ //m,/ Ex, Sec. 24 ,/1756N R3TW 120
91;;’1;[ N st Autach sheet if more space is needed
Gl

54" 8. Give a brief description of proposed project. When available include any prehmmary engineering report or other
' reports or information that will help explain the project. (Attach sheet if more space is needed)

Vertical overflow culverts or channe! plugs used for flood irrigation.

Attachments:  Attach Form 2A if diversion from a well or dugout, or if storage of water, is proposed. Attach map
(see instruction)

STATE OF COLORADO
County of __defferson )

muumoml ) .
I _¥ Qo Bob Shields the applicant, certify that I have read

}ﬁ—-—
th‘ egdmg appi;cauon have examined the attached map and that the matters theren¥stgled arg tr, eand that lintend, and
b}
am bol\p 4o romolf[& the necessary construction.
¥ ' Signed

4 Reghonal Dtrécfor
L% o

Subscribed and sworn to before me this day

o w7 et My Commission Expires April2,1986 ¢ o

%,
R T "™ .
7 //”f”//'hl”- Y Nowary Poblic for I‘Ml'l qn:i‘l[u‘d officer) /_[;;T’
B . -




SOUTH DAKOTA
WATER PERMIT NO. 1921-2 FOR IRRIGATION

Date of first receipt of application July 9, 1984.

The Water Management Board approved Water Permit Application No. 1921-2 on December 2, 1992 for
US Fish and Wildlife Service, Denver Federal Center, PO Box 25486, Denver CO 80225 authorizing the

construction of the water use system and the placing of water to beneficial use subject to the following
limitations, conditions and qualifications:

1.

By:

Water Permit No. 1921-2 authorizes a change in the point of diversion and the irrigated acreage
authorized under Water Permit No. 265-2. Water Permit No. 265-2 appropriates 4.45 cubic feet of
water per second (cfs) from Cedar Creek to irrigate 366 acres. The Cedar Creek diversion point was
located in the SW 1/4 SW 1/4 Section 25-T36N-R37W and the irrigated acres were located in the S
1/2 NW 1/4. S 1/2 NE 1/4 N 1/2 SE 1/4 Section 25-T36N-R37W and the SW 1/4, S 1/2 NW 1/4
Section 30-T36N-R36W. This permit changes the diversion point to a dam (30 acre-feet storage
capacity) located along Cedar Creek in the SE 1/4 NW 1/4 Section 25-T36N-R37W and the irrigated
land to 362 acres located in the N 1/2, E 1/2 SW 1/4. N 1/2 SE 1/4 Section 25, SE 1/4, SE 1/4 NE
1/4 Section 24; all in T36N-R37W and the E 1/2 Section 19-T36N-R36W. This permit does not
authorize any increase in the diversion rate or acres irrigated.

The amount of the appropriation may not exceed 2 acre feet annually for each acre of land to which
water is actually and beneficially applied for irrigation. The water is to be used during the following

described annual periods: March 1 - October 31 for irrigation use and January 1 - December 31 for
storage in the dam.

The date from which applicant may claim right is May 20, 1933.

Water rights obtained in compliance with the laws of the State of South Dakota may not be unlawfully
impaired by this appropriation.

QUALIFICATION
Use of water authorized by this permit may not impair the use of any lands adjoining the LaCreek
National Wildlife Refuge including, but not limited to, flooding or specific alteration of plant species

directly attributable to water use under this permit. Flooding of adjoining land may occur if a written
flood easement is obtained from the property owner or owners.

WATER MANAGEMENT BOARD

MAR 2 9 1995

John Hgtch, Chief Engineer date
Water Rights Division
Department of Environment and Natural Resources
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Affidavit of Water Use
No.

(Type or Print in Ink)

Note: This Form is supplemental to Form 2 and is to be used when an affidavit pertaining to construction and water use

already constructed is needed, primarily with vested right claims.

Affidavit Of Construction Of Water Use System
And Application Of Water To Beneficial Use

Name of Applicant (Same as Form 2)

Dept. of Interior, U.S. Fish & Wildlife Service

Post Office Address 0+ Box 25486, Denver Federal Center, Denver, CO 80225

(Street, RR or Box) (State) (Zip Code)
A. Notice of Appropriation May 20, 1935 Date of Posting unknown
. . ’ 2 418~
Date of recording November 27, 1955 Recording date 18-419
: Where Book Page
B. Date of start of construction of water supply system unknown

May 20, 1933

C. Date that water was first applied to beneficial use
D. Name of owner of original water supply system Berthol Brown
E. Amount of water originally applied to beneficial use 4.45 cfs - 366 acres

Z7Z acres

F. Present Use of Water -

Date that this water was first used

Amount of water now being used 3.89 cfs - Irrigation - Fish & Wlldlife

September 2, 1971 - date of acquisition

G. Chronological History of Water Use

Mr. Brown applied for and was granted Permit #265-2 for irrigation, domestic, and
power plant uses. When lands were acquired for by FWS on September 2, 1971, the
irrigation use was continued without Interruption. The domestic and power use was
discontinued.

Attach to this Form 2B any copies of notices, postings, filings, publications, affidavits, or other records that apply. You may
also attach any written statement by you, or by others, that you deem pertinent.

State of  COLORADO )
$s
County of Jefferson )
I, Bob Shields the applicant, certify that I have read the foregoing

(print or type)

and that the matters therein stated are true.
HVJMM
\\“m /// .
\“\ h- N Signed

W I
S

;§s§ 'w:]’% | ,E&\ &5b<?e nal D
g 3 L\M\; i "% Subscribed and sworn to before me Q/

T i My Commission Expi i Q)MM M
: n (o F vOmTIssion expires Azril 2, 1986

o “ ,f R \ \ L Notary Public or other quallhcd officer

mp unders:gned do hereby certify that I know about the water use system described above, that I have read the foregoing,
and ;h‘h the r\nauers therein stated are true.
i ean s

19

(Print name)

19

(Print name)

Irec+or 92?

/7



STATE OF SOUTH DAKOTA
WATER LICENSE NO. 1921-2

(1) The US Fish & Wildlife Service of Denver Federal Center, PO Box 25486, Denver, CO 80225 made
Application No. 1921-2, July 9, 1984 for a water permit to change the point of diversion and the irrigated acreage

authorized under Water Permit No. 265-2. Water Permit No. 265-2 appropriated 4.45 cubic feet of water per
second from Cedar Creek, Bennett County, South Dakota for irrigation purposes. Permit No. 1921-2, with a
priority date of May 20, 1933, and approved December 2, 1992 changed the diversion point described under No.
265-2 to a 30 acre feet storage dam located along Cedar Creek. = Water Permit No. 1921-2 was issued to the
applicant for diversion of water with construction of the described water supply system completed and the
application to beneficial use of said water completed. No. 1921-2 did not authorize any increase in the diversion
rate or acres irrigated.

The applicable portions of Water Permit No. 265-2 have been incorporated into this Water License No. 1921-2.

(2) 1t is certified that the applicant has complied with the provisions of South Dakota State Law relating to
completion of the construction of the water supply system and is entitled to divert 4.45 cubic feet of water per
second with storage of 30 acre feet of water for beneficial use. The location of the diversion point is in the SEV4

NWY% Section 25, T36N, R37W.

(3) The applicant has complied with the provisions of South Dakota State Law relating to the application of water
to beneficial use to irrigate the following 362 acres of land:

SEY: and SEY NEY4 Section 24 86 acres EY Section 19 90 acres
N%, Ev2 SWY% and N2 SEV4 Section 25 186 acres

(4) Pursuant to South Dakota Water Law 46-5-30.1 the US Fish & Wildlife Service of Denver Federal Center, PO

Box 25486, Denver, CO 80225 the holder and/or owner of Water Permit No. 1921-2 is issued a license to
appropriate water, the right to use 4.45 cubic feet of water per second with storage of 30 acre feet of water from
Cedar Creek with a priority date of May 20, 1933 from the location specified in (2) of this license. The water to be
conducted to and upon lands specified in (3) of this license for the purpose of irrigation. This license is subject to
any limitations or qualifications listed in Water Permit No. 1921-2 and subject to South Dakota State Law.

{gg Ll JUN 20 193
John H:

7 atch, Chief Engineer date

Water Rights Program
Department of Environment and Natural Resources




REPORT ON INSPECTION OF PERMIT NO. 1921-2

DATE OF INSPECTION: August 14, 1990 by Rassool Ahadi

Other permit(s) associated with the project: 265-2.

Contact Person & Address: Rolf Kraft, Lacreek National Wildlife Refuge, HWC
3, Box 14, Martin, SD 57551

DIVERSION POINT LEGAL LOCATION: SE 1/4 NW 1/4 Section 25-T36N-R37
WATER SUPPLY Source: Cedar Creek

DAM INFORMATION:

1) Height to crest 13.1 feet 2) Height to primary spillway NA feet
3) Height to secondary spillway 11.5 ft 4) Crest width 24 feet

5) Crest length 721 feet 6) Spillway length NA feet

7) Spillway width 2 culverts-12”& 16” 8) Approx. storage 30 ac-ft

9) Approx. storage to crest NA ac-ft 10) Date constructed: 1935

11) Outlet tubes:

a) diameter 24 inches

PERMIT QUALIFICATIONS AND REGULATIONS:

1) Special qualifications to permit being abided by Y

2) All structures, wells and lands on map Y

3) lIrrigation Questionnaires checked to determine if permit oWner started

irrigation by the end of construction period N/A




Form 12
Permit No. 1921-2
White River - Water District

Report Of Examination Of Works And/Or Application of Water To
Beneficial Use

TO: Chief Engineer, Water Rights Program, DENR, Foss Bldg., Pierre, SD 57501

On, August 14, 1990, Rassool Ahadi made a thorough examination of the water use system
constructed by US Fish and Wildlife Service of P O Box 25486, Denver, CO 80225
holder of Permit No. 1921-2, bearing the priority of May 20, 1933 authorizing the diversion
of 4.45 cu. ft. per second and storage of 30 acre-feet of the waters of Cedar Creek for
irrigation of 362 acres in Bennett County.

I have to report on the conditions of the same as follows:

A. Works used to divert the water:
30 acre-feet storage dam

B. Works used to transport water to place of use:
Plugs in creek channel and ditches

C. Works used to apply water to beneficial use:
Uncontrolled flooding - water spreading

The system is in the following condition good. The point of diversion is located in the SE
1/4 NW 1/4 Section 25-T36N-R37W. The works are capable of diverting and conveying
to the place of use 4.45 cu. ft. per second of water and storage of 30 acre-feet of water
which is to be used for irrigation. Water has been put to beneficial use to the maximum
extent as follows: SE 1/4, SE 1/4 NE 1/4, Section 24 - 86 acres, N 1/2, E 1/2 SW 1/4, N
1/2 SE 1/4, Section 25 - 186 acres; all in T36N-R37W and E 1/2, Section 19 - 90 acres
T36N-R36W comprising a total of 362 acres of land and the license should be issued for
4.45 cfs and 30 acre-feet of storage. '

Applicable permit qualifications have been complied with: Y

Exceptions to compliance are: None

[/%—»« (//ﬁrq/ &-/5-5¢

Delvin D. Brosz, PE ag Date
Natural Resources Engineer
DENR, Water Rights Program




Remainder of documents for Water Right No. 1921-2 are in
numeric order as listed on the following Chronological Index.

Followed by Prehearing Briefs, Courts Memorandum Decision,
Supreme Court decision,



STATE OF SOUTH DAKOTA

IN CIRCUIT COURT

)
: S8S
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
WENDELL DEKAY, CHARLES EMLEY, )
BRETT HEATH, RAYMOND KOCER, AND )
LAWRENCE KOCER )
)
Appellant, ) CHRONOLOGICAL
) INDEX
V. ) WATER PERMIT APPLICATION
) NO. 1921-2
SOUTH DAKOTA WATER MANAGEMENT )
BOARD AND DEPARTMENT OF WATER AND )
NATURAL RESOURCES )
)
Appellee. )
Entry Document Page
1. Application for Permit to Appropriate Water,
No. 265-2, Berthol Brown, and relevant
file documentation, May 18, 1933 . . . . . . 1-8
2. Map of Original Diversion Dike, Original Ditch and
New Diversion Point, August 9, 1937 . . . . . 9
3. Notice of Transfer of Water Permit No. 265-2,
January 20, 1972 .« « « « « « o o o o o o o . 10
4. Letter to Mr. Travis S. Roberts, Director, Bureau
of Sport Fisheries and Wildlife, from Burton F.
Jones, Water Rights Specialist, Water Permit
No. 265-2, January 24, 1972 . . . . « .« .« . 11
5. Letter submitting Application for Permit to
Appropriate Water, Robert H. Shields, U.S.
Fish & Wildlife Service, June 27, 1984 . . . 12-14
6. Application for Permit to Appropriate Water, Dept.
of Interior, U.S. Fish & Wildlife Service,
Affidavit of Water Use (Form 2B), 1921-2,
June 27, 1984 . . . ¢« + ¢ ¢« e o« e s e e o 15-17
7. Maps of LaCreek National Wildlife Refuge (2),
submitted with application, Water Permit
Application No. 1921-2, June 1984 . . . . . 18-19
8. Letter to Ginger Chesy, U.S. Fish & Wildlife

Service, from Kevin C. Larson, Water Resources
Engineer, July 17, 1984 . . . . . « « « « . 20



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Amendment of Solicitation/Modification of Contract,

July 20, 1984 . . . . ¢ ¢ ¢ ¢ e o o e o o @ 21
File Documentation of conversation with Ralph

Kraft, Project Manager, September 20, 1984 . 22
Receipt for Water Permit Application No. 1921-2,

March 11, 1985 . . ¢ ¢ ¢ ¢ o o o« o o o o o 23
Report on Water Permit Application No. 1921-2,

May 6, 1985 « v « « « « + o o o o o o o « o 2425
Recommendation of Chief Engineer, May 24, 1985,

for Water Permit Application No. 1921-2 . . 26
Letter to applicant and letter to newspaper dated

May 24, 1985, and Notice of Hearing to Deny

Water Permit Application No. 1921-2 . . . . 27-29

Letter to Kevin C. Larson, Natural Resources
Engineer, from John L. Spinks, Jr., U.S. Fish

& Wildlife Service, June 11, 1985 . . . . . 30-31

Letter to S.D. Department of Water and Natural
Resources from William A. Godby, U.S. Fish &

Wildlife Service, March 21, 1986 . . . . . . 32-33

Letter to Ms. Ginger Chesy, U.S. Fish & Wildlife
Service, from James Winterton, Natural
Resources Engineer, April 15, 1986 . . . . .

Letter to Mr. James Winterton, Natural Resources
Engineer, from William A. Godby, U.S. Fish &
Wildlife Service, April 22, 1986 . . . . . .

Letter to S.D. Department of Water and Natural
Resources from William A. Godby, U.S. Fish &

34

35

Wildlife Service, July 16, 1990 . . . . . . 36-37

Buck sheet for Water Permit No. 1921-2, August 21,
1990 L] L] L] * L] . L3 . - - - - L] L] L] . . . L] .

Letter to Cheryl Williss, U.S. Fish & Wildlife
Service, from Eric Gronlund, Natural
Resources Engineer, August 29, 1990 . . . .

Letter to Eric Gronlund from Rolf H. Kraft,
Refuge Manager, w/attachments, September 6,

38

39

1990 . ¢ & ¢ ¢ ¢ e ¢ e 6 4 e e e o o s+ e« « o 40-42

Soil/Water Compatibility Permit, December 5, 1990 .

Letter to Pat Ginsbach, Farrell, Farrell & Ginsbach,
from Eric Gronlund, December 14, 1990 . . . .

43

44



25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

File Documentation, Change of Diversion Point,
December 27, 1990 . . ¢ + « ¢ ¢ o o o o o o =« 45

Map, Phantom Lake, SD, December 27, 1990 . . . . . 46

Letter to Rolf Kraft, Manager, LaCreek National
Wildlife Refuge, from M. Rassool Ahadi,
Natural Resources Engineer, December 27, 1990 . 47

Supplemental Information, Form 2A, January 17, 1991 . 48

Report on Water Permit Application No. 1921-2,
February 12, 1991 . . . . . « « « « « + « « + 49-50

Recommendation of Chief Engineer, February 13, 1991,
for Water Permit Application No. 1921-2 . . . 51

Map showing lands irrigated and diversion points,
February 13, 1991 . . . .« &« « &« o « o o o o = 52

Letter to Ginger Chesy, U.S. Fish & Wildlife Service,
from M. Rassool Ahadi, February 21, 1991 . . . 53

Letter to applicant and letter to newspaper dated
March 22, 1991, Notice of Hearing, and Proof
of Publication on Water Permit Application No.
1921-2 to Amend Water Permit No. 265-2 . . . 54-57

Petition to Oppose Application for Validation of
Vested Water Right Claims Nos. 1926-2, 1927-2
and 1921-2, April 15, 1991 . . . . . . . . . 58-61

Motion for Continuance/Appointment of Hearing
Examiner, April 15, 1991 . . . . . . . . . . 62-64

Parties of Record for Water Permit Application No.
1921-2 and Vested Right Claim Nos. 1926-2 &
1927-2, April 22, 1991 . . . ¢ ¢« ¢« « o o o . 65

Notice of Automatic Delay of Hearing on Water Permit
Application Nos. 1921-2 and Postponement of
Hearing of Validation of Vested Right Claim
Nos. 1926-2 and 1927-2, April 23, 1991 . . . 66-68

Motion for Continuance/Setting of Hearing Date,
April 26, 1991 . « « « « « « « « « « « + . . 69-70

Response to Motion for Continuance/Appointment of
Hearing Examiner, April 26, 1991 . . . . . . 71-74

Letter to Rodney Freeman, Chairman of South Dakota
Water Management Board, from Patrick M.
Ginsbach, Farrell, Farrell & Ginsbach,
May 2, 1991 « & v v 4 4 e o e e e e e e e e 75



Letter to Patrick Ginsbach, Attorney at Law, from
Diane Best, Assistant Attorney General,
May 8, 1991 + « + 4 4 4 4 4 e e e e e e e e 76

Letter to Rodney Freeman, Chairman of South Dakota
Water Management Board, from John R. Kunz,
U.S. Fish & Wildlife Service, May 9, 1991 . . 77-78

Notice of Appointment of a Hearing Officer for
Water Permit Application No. 1921-2 and
Vested Water Right Claim Nos. 1926-2 and
1927-2, May 10, 1991 . . . . .+ . ¢« « « « « - 1719-81

Minutes of Special Telephonic Meeting of the Water
Management Board, May 24, 1991 . . . . . . . 82-83

Notice of Appointment of a Hearing Officer for
Water Permit Application No. 1921-2 and
Vested Water Right Claim Nos. 1926-2 and
1927-2, May 24, 1991 . . . . . <« « « « + « . 84-86

Letter to Chief Engineer from Joel Rickenbach,
Member of Water Management Board, May 24, 1991 . 87

Prehearing Order, May 31, 1991 . . . . . . . . . . 88-93
Prehearing Brief by John R. Kunz, June 7, 1991 . 94-107
Prehearing Brief by Diane Best, June 15, 1991 . 108-116
Opponent's Objections to Prehearing Statement of

Facts which FWS Desires to Stipulate into

Evidence, June 17, 1991 . . . . . « .+ .« . . 117-120

Opponent's Objections to Prehearing Exhibits of
Documentary Exhibits, June 17, 1991 . . . . 121-124

Opponent's Prehearing Brief by Jane M. Farrell
and Patrick M. Ginsbach, June 17, 1991 . . 125-141

Letter to Jane Farrell and John R. Kunz from
Diane Best, Assistant Attorney General,
June 18, 1991 . . . « . + ¢ ¢ ¢ ¢ o o o o o 142-145

Letter to Marian Gunderson, Member of Water
Management Board, from Diane Best, Assistant
Attorney General, June 21, 1991 . . . . . . 146
Order of Continuance, June 26, 1991 . . . . . . 147-150

Stipulation to Allow Discovery, February 27,
1992 . . . ¢ ¢ ¢ e e e e e e s e o e o o o 151-153



Memo of A Complaint-Flooding of Land-LaCreek
National Wildlife Refuge, March 11, 1992 . . . 154

Notice of Scheduling of Hearing for Vested Water
Right Claim No. 1927-2 and Water Permit
Application Nos. 1921-2 and 2191-2, U.S.
Fish and Wildlife Service, March 15, 1992 . 155-157

Applicant's First Set of Interrogatories and
Request for Production of Documents,
March 17, 1992 . . +« &« + + o s o« o o o « » 158-163

Letter Via Fax Transmission to Patrick M.

Ginsbach, Attorney, from John R. Kunz,

U.S. Fish & Wildlife Service, April 27,

1992 ] L] - - L] L] - - - L] » . L] L] . ] L] L ] L] 164-165
Notice of Depositions, May 13, 1992 . . . . . . 166-169

Deposition of Dennie Simonson, May 18, 1992 . . Separate

Notice of Deposition, May 19, 1992 . . . . . . . 170-171
Deposition of Perry H. Rahn, Ph.D., May 19,

1992 . . . . 4 4 4« 4« « e 4 e « e « s « « . Separate
Deposition of Frank E. Buckles, May 20, 1992 . Separate
Deposition of James C. Buckles, May 20, 1992 . Separate
Deposition of Wendell DeKay, May 20, 1992 . . . Separate
Deposition of Charles Emley, May 20, 1992 . . . Separate

Deposition of Michael R. Harris, May 20, 1992 . Separate

Deposition of Eva Mae Linenbrink, May 20,

1992 . . ¢ ¢ . « e e 4« s +« e o o s s e « . Separate
Deposition of Joyce Toczek, May 20, 1992 . . . Separate
Subpoena Duces Tecum, May 20, 1992 . . . . . . . 172-175

Deposition of Brett A. Heath, May 21, 1992 . . Separate

Deposition of Lawrence Kocer, May 21, 1992 . . Separate
Deposition of Raymond J. Kocer, May 21, 1992 . Separate
Deposition of Rolf Kraft, May 21, 1992 . . . . Separate

Letter to Chief Engineer from Marvin Amiotte,
Attorney, Oglala Sioux Tribe, June 2,
1992 & ¢ 4 4 4 e e e 4 e 4 e o s o e o o 176



78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

93.

94.

Letter to Rod Freeman, SD State Water Management
Board, from Carol A. Cantwell, June 5,
1992 & v i i 4 e s s e e e e o e o o 4 s 177

Deposition of Joe Brummer, June 8, 1992 . . . . Separate
Deposition of Robert G. Green, June 8, 1992 . . Separate

Deposition of William Joseph Pearson, II,
June 8, 1992 . . ¢ ¢ .« ¢ o o o o o o o Separate

Amended Notice of Deposition of Bob Green,
Bill Pearson and Joe Brummer, and
Subpoena Duces Tecum, June 8, 1992 . . . 178-190

Prehearing Brief by Diane Best, July 7, 1992 . Separate

Prehearing Brief of Applicant, United States
Fish and Wildlife Service, July 7, 1992 . Separate

Letter to John P. Guhin, Assistant Attorney
General, from Patrick M. Ginsbach,
Farrell, Farrell & Ginsbach, June 25,
1992 & 4 ¢ 4 4 4 e o o e e s e o e o o 191

Memorandum to John Hatch, Chief Engineer, from

John P. Guhin, Deputy Attorney General,

June 29, 1992 . . . ¢ ¢ ¢ ¢ e e 4 s e e . 192
Letter to Rod Freeman, SD State Water Management

Board from Carocl A. Cantwell, July 11,

1992 & v ¢ 4 e o e o o s o o & o o « o o o« 193-194
Amended Certificate of Service, July 13, 1992 . 195-196
Motion in Limine, July 16, 1992 . . . . . . . . 197-208

Petitioner's Response to Motion in Limine,
July 17, 1992 . . ¢ + ¢« « o « o« o« « +« « « Separate

Applicant's Exhibits (Documentary & Demonstrative)
Nos. 1-51, July 22-24, 1992 . . . . . . . Separate

Petitioner's Exhibits Nos. A-FFF, July 22-24,
1992 . . & . ¢ 4 e o e e s s s e o s o « o Separate

Sstaff Exhibits Nos. 1 and 3, July 22-24, 1992 . Separate

Transcript of the Water Management Board
hearing, Martin, SD, July 22-24, 1992:

Volume 1 of 3 . . . . . ¢« « ¢« ¢« « . Separate
Volume 2 of 3 . . . . « + &« « « . Separate
Volume 3 of 3 . . . . « ¢« « &« ¢« . . Separate



95.

96.

97.

98.

99.

100.

101.

102.

103.

104.

Notice of Preparation of Findings of Fact,
Conclusions of Law and Final Decision,
July 29, 1992 . ¢ « + ¢ ¢ o o o e e o s e 209-212

Memorandum to Attorneys and Parties from John P.
Guhin, Deputy Attorney General, September 4,
1992 - - L] . L . . i d . . - - L d - - o L3 - - 213

Notice, Follow-up to July 28, 1992, Notice,
September 9, 1992 . . . . . . . . . o . . . 214-217

Petitioner's Objections to the Proposed Findings
of Fact and Conclusions of Law and Final
Decision, November 24, 1992 . . . . . . . 218-237

Comments Pertaining to Proposed Findings of Fact,
Conclusions of Law, and Final Decision,
U.S. Fish & Wildlife Service, November 24,
1992 v ¢ 4 4 e 4 e 4 e e e e e e & & = . . 238-246

Notice of Extenuating Circumstances and
Unavoidable Delay, November 24, 1992 . . . 247-249

Transcript of Portion of December 2, 1992,
Water Management Board hearing to Consider
Adoption of Findings of Fact, Conclusions
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B—Appleation for Permill fo Appropriate Water—Original HIPPLE PRINTING GOMPANY, PIERRE, 8. 0.

Water Division No............ e District.
(Blanks to be Filled by the State Englneer.)

- oo »"“.".ut
A P L LAt Y;
TR C R A
S
.f‘ !

8"’0417’1"

APPLICATION FOR A PERMIT AT
To Appropriate Water Within the State of South Dakotaﬁ b

(NOTE-~Draw a Uue thruugh ltems not applicablo.)

1. Name of applicant..... 5@!‘%0/ 5/""0 7 T o AU U SRR
Postoffice address....MQﬁKZ/.-ﬂ_... , County...... 5&9}‘2/?62/%: ............ , State... 50 02’ A

Lo IE 8 COTPOTAION. . o T e eem e et ee s eee e eeemanenee

(a) Name of same....... ... T T oo e et ene e e e s emn oo e areen

(b) Date and place of INCOTPOTAtION. ... T e e -

(¢) Amount of capital stock........... — SN

() Amount Paid I e

(e) Names and addresses of directors:

.........................................................................................................................................................

.......................................................................................................................................................................................

(NOTHE-~A certifled copy of avrticles of incorporution must wecotpany  the applfcation,)
IT. Method of accomplishing the work and financial resources of the applicant:
(a) Method of accomplishing the work., (Whether by contract, employment oi others,
or by direct labor) .. lUP@CL L@ OL oo R
(b) Cash on hand, $......._._. evssnmuli (c) Treasury stock, $....== ..

(d) Bonds to be issued, $......—TTTTL {e) Other resources, $..... ...

Quantity of water claimed.....fﬂﬁ:,,_cubic feet per second.

Lo <

Source of water supply.. Céa’qf“(’/'fe/i ..............................................................................................

5. Location of point of diversion.. 36«25;E7‘/V/025 W 07[&7/00/07" fz2e.. (r«/tsus/ C’f

t4 Cor._belineen. Sec. 268.30 THNRITWon.... K 7,41& ................................... baik,
1

(Right orflcefl bLank louking Jdown streany)

6. Annual periods during which water is to be used GPOWJG/&QSO/?

7. To be used for:

I. Irrigation or domestic use:

(a) Number of acres to be irrigated...... GG . . acres.
(b) Legal subdivisions to be Irrigated ..o
(NOTE~—A list of lands to be irvigunted, glving ench subdivision and fraction with avrenge thereof, should be written
here, or Dy be appended ws o part ob this applcatlon. Same wmust also be showan on nuuumuuyim map.)
(c) Statement as to domestic use (giving location, ete.) ..o
o E;a.@...//.ac..kwl//p..(?e,éaé//..é.e._zzwz.../é_,.c/zegs.e_..r?::fpm_..gézé”é .....................................

II. Mining, power, manufacturing, transportation, or other purposes:

(a) Nature of 1lse/9ﬁ55/é//749/”/9¢h/€/“4%5017347:?/’2?&’4775;“

(b) Amount of power to be generated....... ? 4..... horse power.
(¢) Location of Plant...... 2 D@EEG ... oo
(d) Method of developing power....f rém;:.._xy«zezzzg.cqfc ...............................................

(e) Point where water wilt e vabiwnnd da donnea.



Estimated cost of works:

(a) Head gates, §.... f O (b) Pumping plant, §....... SRR
(¢) Fluming, §.... 428 .. (d) Canal-earth, $../&QQ. . Rock, $.oo e
(¢) Other structures........ .5#1'504"7 ................... $..0080: . . Total, $....Z.4.’éf@.-.ﬁ.a
9. Description of diversion works:
1. Nature of works: . (Reservoir, dam, ditch, flume, pumping—plant, ete.)
1I. Dimensions of works:
() Dam: Height....... .34‘5/ ....... feet; length at bottom. ... /2. feet; length at
1703 S /15 _feet; thickness at bottom...... A3 feet; thickness at
0P et /2. _feet; slope of front (water) tace.... Bl ;- slope of back
face........ a4 ;  material used in cmxstruction...ﬁgééﬁaf.ﬂda;\z..ﬁezz ........
(b) Reservoir; Capacity when flled...o.... X _acre fect. Surface arca at highwater
- mark.,.........' ...... Gl ... acres. '
Drrrit At SURFACE ARBA AL BACH . FPEEDT O CAPACIETY

OUTLET—~F BT DEPTH AT OUTLET—ACRES ACHE-FHIT
(¢) Head gate: Widtho......... F o feet; height. ... .. feet;

T R V2 AU
(d) Canal: Total length . 2.0 . miles,

vooymoN, BLOW]  PRETIE L ROE | JORIGAT | el

AL s £ S 0) PO feet] e [T P [ (T 4 F— feet

At e 1§ 15 SO  (E15Y A PR feet. iiiimaaieananans feet] oirieinenens feet

AL oeeeeeeecneeen MELe] e eeaeane  {270] o PO feet| iannnnens feet]..cocoviinmnnnnns foet

At s Mile} cermeenanmnrenaee feet] coomans feet| et feet| it foet

AL eeeeapnnnn MOl ceeeereecanane F{UIUT % OO feet]. eaeaaen feot] s foet

(Give dimensions where reductions in size are made))

t

10. Time required for completion of WOrK oo 2. years.

11. Time required for complete application of water to the proposed beneficial use.......... e .. years.
12. Choice of newspaper for publication of mnotice of intenlion to appropriate......
______________________________ Malots L TEFEEIIG Lo

on my oath depose and say: That my relation to the above described undertaking is that of ...

G—W ----------------------------------------------------------- s that I h‘dVe l‘ead the above und

(Owner, mwanager, englncer.')

foregoing statement, and examined the map accompanying the same, and that I know of my own
personal knowledge that the matters therein stated and shown are true.




OP (Copied from Book 2, Pages 418-419 on M. 14, 1967) 0

P
Y Y
Form Z-~Application for Permit to Appropriate Water—Original
No263-2 _____
2 So.Fork-White River
Water DIVISIon NOwecmcccocccne e cccrtcmmccoae Distrlct

(Blanks to be Filled by the Engineer for the W. R. C.)

APPLICATION FOR PERMIT
To Appropriate Water within the State of South Dakota

(NOTE-~Draw a line through items not applicable.)

1. Name of applcant —... ?;i.i:fc}lmm-B_QEEA‘.Q._P_E.ngKI.Ef?.\:\E@iE‘:ﬁ'.- ‘_mnl:‘l.l::ﬁ
Postoffice address . Martin , County _.Bemnett . , State .S0uth Dakota

I f a corporation Mo -- T e e e

(a) Name of same O
{b) Date and place of incorporation -.1.\]9}.19 ......................................................... )

(c) Amount of capital stock __I:I_o_t}_e --------------------- Bl bieiedeiate et e

(d) Amount paid in —_._... N?-lf """""""""""""""""""""""""""""""""" ===

(e) Names and addresses of directors O e

e A e 4 S o e e Y o b = 8 e A R T S R e B Y e A A G e O T U B B e e o A S e 8 O o A o e Y T e e R e
- - . - - . -
e e o o e 2 e O e e PR U B e e R e B 8 e e N O e e e 0 O e

v o " = o . A~ o o e s o o e e e ——— - ———— - - e e e e s e 8 e e

(NOTE—A certified copy of articles of incorporation must accompany the application.)
II. Method of accomplishing the work and financial resources of the applicant:
(a) Method of accomplishing work (Whether by contract, employment of others, or by direct labor)
Self and direct labor

. o 2 4 R Y e R e A Y S -

(b) Cash on hand, $_.5_Q9:.Q9 ..... (c) Treasury stock, $...None
(d) Bonds to be issued, $.I\i?fl.e_ ...... (e) Other resources, s?.’.(.)?.o.ip.o. _____
2. Name of diversion work E?Elif-gf?ﬁlf _____________________________________________________________________
4,45
3. Amount of water claimed .l cubic feet per second

- -

4, Source of water supply - ccaaooa —

e e e e e e e 4 S e e e

5. Locatlon of point of diversion 362.5 ft. N 10 degrees 25' W of a point 1120'Wef ¥ cor.

....................................................
e LR YRR R o T PR

6. Annual perlod or perlods during which water is to be used Izl.lf.{x_‘:g__gfig‘f’.l.f}g._f?_aff).r.l,.f.?f.-%fﬁ%gat10";
7. To be used for:

1. Irrigation or domestic use: Gravity, overhead sprinkling or combination system?

366
(a) Number of acres to be irrigated LS

..................

W% 5E¢.75,T36,R37; S% of NEX,Sec.25,T36,R?

(b) Legal subdivisions to be Irrigated -m_l\_l!_z'__c_)f_f‘E_%.,__S_c-_c_:‘2~5.z:1.“3_§_‘,1{37; NWy of NWy of Swi & Sk

............
....................

(NOTE~—A Ust of Jands to be irrigated, yiving each subdivision and fraction with acreage thereof, sh ;
appended as a part of this application, §ame must also be sh%wn on gc'co'm;m'itr’fé ngn here, or muy bo

NWk, Scc.30,T36 ,R36. o
éq} Sti@lt‘ ent ag to domestic use (giving location, etc.) Pipe line will be run to house locate
on the NWi of

T e e - - e e e 0 A

the SWY% of the SW% of Sec.30,T36,R36, Bennett Co.,South Dakota.
1I. Stockwatering, mining, milling, power, fish culture, fire protection and pubiic recreation:
For development of power for household, lighting and power.

- 0 e o e o e e o o - -
- - - . ¥ e e e e e e

(a) Nature of use

(c) Location of plant ; \

{d) Method of developing power Turbine and generator

(e) Point where water will be returned to stream Immediately below dam. : '

e - 4 h Y A s et o



H

ted cost of work:

(a) Head Gates, 3-?.0.'.99.--.._ (b) Pumping plant, g. None _
i (¢) Fluming, §...120.00_ (d) Canal-earth, $_%.2_Q9:_99__ ROCK, $-omomemmmoem
(e) Other structures =87th dam §.1050.00 Total, $.2450.00__

5 vDescrlpt.lon of diversion works:
1. Nature of works: (Reservolr, dam, ditch, flume, pumping plant, etc.)

wn~- - - w98 o
- - - . T e 20 g e P et VD o B 0 B e i BB e S P e e A e O Y 5 0 e AP e D e e e ) R

(a) Dam: Helght. 3%% ___________ feet; length at bottom 12 ... feet; length at top
---13-5------;-feet; thickness at bottom __1.3_2 ............... feet; thickness at top S Y
feet; slope at front water face ... 2-1 . slope at back face 12 = 1 .
material used in construction .Adjacent sandy soil

(b) Reservoir: Capacity when filled ...._- 18 acre feet. Surface area at highwater
mark-.%-.'_-.l ............ acres

oUTLETEEET | o A e OUTLETAGRES | ‘capAciry

(c)* Head gate: Width. .. . feet; helght 4% . . feet;
Materfal . MO0 e ;e ———————————— e —————— e

(d) Canal: Total length 2.2 Q_____________ miles

LOCATION BELOW DEPTH BOTTOM | WIDTHAT GRADE
HEADGATE WIDTH WATERLINE | PER MILE
At .. Mile feet] oo feet| .- feet| ... feet
At . —— Mile|- em—te€t) . feet| oo feet| . . feet
at Mie| . teet| _.____ feet - feat - feet
At e Mile{.__._ feet) feet). ' feet| . o feet
At Mile|._ feet! - feet PR {7 | feet
At Mile]._ feet - feet feet| .. feet

(Give dimensions where reductions in size are made.)

10. Time required for completion of wWork - Coe e oco . years.
11, Time required for complete application of water to the proposed beneficial use ,.% ......... years.
12. Choice of newspaper for publication of notice of intention to appropriate _E??_E}E_gqﬁ?f_efgif .........
STATE OF SOUTH DAKOTA
: ss
County of -_---...Ii?ff}}‘f.t.t. ......................

1, Birthol Brown e , belng first duly sworn

on my oath depose and say: That my relation to the above described undertaking 1s that of owner, that I have
read the above foregolng statement, examined the map accompanying the same, and that I know of my own
personal knowledge that the matters therein stated and shown are true.

Signed Birthol B. Brown

D T T e L L P L )

Subseribed and sworn to before me this .. oo .. day of oo liSde e

Notary Public (or other qualified officer.)

*Each diversion must have a headgate or measuring device.



zemarks by State Water Resources Commission:

After examination, application was held for further information as_to details

-------------------------------------------------------------------------------------------
---------------------

_-—------_------—_-—__------—-__-—__—-___--__-__--_--—_——_—----_---_--_-_-----_;--—--—--———-—---——-_--—- ........

crwramen - e o e o o e e e e e 20w e e e ———— - A -v--‘-----"--_---‘- [ dachatadaduiad

-----_--_-—-------—-_--—-—-----_----n----—---—---_----——------_--------_--_--_-----_--_-------------;———-_---_-_

--_-----___-_-----—----—------_-------_—--—---—------——--———---_--—-__-----_-_-- ........

memmcmemeeanSmmSS eSS

-_----_------------—--—«----—------——----—---_--_--_---------------—--_-_-----_-------_,-_-_---_-------— ---------

STATE OF SOUTH DAKOTA
Hughes : 83
County Of ~oaBaiZoremommmmmsnnmnnonoTImTTIITTT
plerre, South 19aKOta, ~--mcmmmmconsom==" S ‘?P.‘i‘_’{“_‘i‘?.r._}.--. 19.33--

This is to certify that the foregoing application was recetved by the Commission at -:8._9.0. .......... o'clock

___8.__m. upon the 3lst . day of MBY o eeeeeeommmemmomem T , 19.33..
State Water Resources Commlssion
Signed XBYX Charles A. Trimmer
265-2 wal}m‘mﬂmuﬂx«ﬂiﬁcﬁr
5= State Engineer

Number of permit ------zc-=o-=o” By: C. R. & Deputy
Date of first recelpt of application -.I.'li}.'-.:'):(.) ............................................................ ) 19-_3-3-
Date of return to applicant for correctlon, amendments or changes required as follows: 1:4_21_')_1__2_{; ___________ , 19-.%?-

Date of receipt of corrected application May 31, 1933 Full_information received July 2i ., 19 33

--------------------------------------------------------------------

Date from which applicant may claim right -E?Y.-%? ____________________________________________________ , 19__3.:},

Approved ------- S eptember 1 1933 _., Recorded in Book _IIIPX:-_Z_?P}} 418-419

This is to certify that we have examined the foregoing application for a permit to appropriate water of the
State of South Dakota, and we hereby grant the same as stated herein, subject, however, to the following limita-
tions and conditions:

1st. The equivalent of at least one-fifth of the work above specified is to be completed on or before —m------
September 1St ____ 1934

September 1st 1935

3rd. The limit of time for proof of beneficlal use of water appropriated in accordance herewith is

ond. The whole of said work 1s to be completed on or before

_____________________________________________________

4th. The water appropriated shall be used for the purpose of Irrigation, water pover development,

e T

5th, The prior right of all persons who, by compliance with the laws of the State of Gouth Dakota, have

acquired 2 right to the use of water must not pe injuriously affected by this appropriation.

¢th. The amount of the appropriatlon herein granted shall not exceed _lfff’_s. _____
1bic feet per second; ncither ghall it exceed the capacity of the above described system of diversion works,

aor the least amount of water {hat experience may hercafter indicate as necessary for the production of crops

in the exercise of the hest husbandry; and further, said appropriation must he limited to not more than one

seventicth (1/70) of one cubic foot of water per second of time for each acre of land to which water is actually

and beneficially applied for frrigation on or before _h'_lia_y__?__()_ ..................... , 19 35 sald water to be used
during the following described annual period: :
I

During growing seasom for irrigation. During entire year for power and domestic use

State Water Resources Commission

Signed  BY: Charles A. Trinmer

State it Engineer, EXCCHINE XORERX
By: C.R. Deputy




Form 9—Notive of In*ention to Appropriate Water, No..... 28893

(First Publication ﬁl’!ﬁﬁlwﬂ)

APPROPRIATION OF WATER

Office of the State Engineer,

Pierre, 8. D, ......... duly 2lss,. 1. 1955
Notice is hereby given that.. .. Berthol Brows . ... whose postoffice
2ddress is....... h:ﬂn,luuu .......................................... County, S. D., has made an application

in accordance with the provisions of the irrigation laws of South Dakota for a permit to appropriate
for beneficial uge ... Aedb cubic feet of water per second of time from....Cedar Cresk

................................................ through theh:!hlltm..xn’.m&im.mgoat..-.......4.._., the point of
diversion of which is to be located upon the ... right.. bank of said stream in the
........ $..Be . 17 of the ... $a %o . 1y of Section .. 48850 township 35‘ range 37w

said water to be used for the purpose of . i:ﬂaﬁcn.nl...!&ﬂ.}.%ﬁ_.!9?....‘18!’“?““ of power

This application will be taken up by the state engineer a: his office at Pierre for consgideration

.........

at which time all persons whe believe that the prior rights would be injuriously affected, or that
the allowance of the permit would be detrimental to the public welfare, and alsn parties making the
application, and to be henefited, are notified to he present either hy sworn aftidavit ar in pergon
for the puropose of presenting any relative testimony.

 State Fnetnea



Affidavit of Publication

SBTATE OF SOUTH DAKOTA/
| A8
COUNTY O BENNETT '
of said

county, being first duly sworn an oath says  that

he is . Of the

Messenger Publishing Company, publishers of the
Martin Messenger, a weekiy newspaper printed ana
published in Martin. in said Courty of Bennett and
has full and p-rsonal knowledge of all the facts here

In stated: that said newspaper is a leg.l newspaper
and has a bona-fide circulation of at leasi two
hundred coples weckly, and has been published within
said County fer fifty-two successlve weeks next
prior to the publication of the notace herein mentioned
and was and is printsd wholly or in part in an office
maintained at said place of publication; and that the

Notice headed ...:... ... .cveieiicnce A "

a printed copy of which, taken from the paper in
which same was published, is attached to this sheet,
and is made a part of this Affidavit. was published in
said newspaper at least cnce each week L e

successive weeks, on the day of each week on which
sald newspaper was rcgularly published, to-wit:

e csssinasscnsnsnanssssrarsnssnnssaans 193..

that the full amount of the fer charged for the
publication of sald notice insurcs to the benefit of the
publishers eof sild newspaper; that no agicement or
understanding for the division thereof has been made
with any person: and that no part theieol has been
agreed to be pald to any person whoscever, and that
the fees charged for the publication thereof are

] ’ . "/ e
4?_215'4:,@15 /ﬂ/f’ 10

LERE L L L L e

Subscribed and sworn to bafors me thia

day oF .....:» ceaten weuie k. T, 10
' Yol o %
Wowry Puble

Mennet! Counbty South Dakota



x65-2
INVESTIGATION OF WATER RIGHT 65-2
On August 11, 1967 Mr. Gene Brown the owner of the Cedar

Creek Ranch was contacted concerning water permit #365-2. He
stated that his father had made arrangements with the dopattntnt
of Interior where the Department recognized their water rights
on Cedar Creek but let them withdraw water from LaCreek inlieu
of withdrawals from Cedar Creek. There has been continuous
irrigation since the 1930's and the small povwer generator was
in operation until 4 years ago. ' o

| Nr. Brown was advised of the procedure for tlllng a vested
right and given the proper forms. He agreed to furnish a

dscription of the agreement he has with the Interior Department

Conclusion, ‘No further nction is phnnod ‘until the vested :

riqht appucauon {s r.colvod.

August 11, 1967 - Richerd schmoyes |
Water Rights lpocuuat
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NOTICE OF TRANSFER OF WATER PERMIT

TO: Water Resources Commission
State Office Building No. 2 2
Piarre, South Dakota 57601 _ Date January 197

This is to natify you that title 1o the lands dascribed as follows:
Tract (157) consisting of 6662,35 acres (ree attached map)

formerly owned by the Cedar Creek Ranch Company

has besn mnﬁomd io the Bureau of Sport Fisheries and Wildlife, United States
Department of Interior

together with any rights to the beneficial use of water tﬁmn u svidenced by Water Risht Permit No.
263-2 _ as provided for n Section 61,0127 of the 1960 Supplement t0 the South Dakata Code of 1939.

' You ere therefore hersby requested to file this “Noﬂu of Transter of Watar Permit* in its appropriate file at
the Offico of Water Resources Commission es evidence of the change of ownarship.

- A foe of one doliar is hersto sttached to cover filing foms umuhdun‘uﬁmion 81.0159 of the 1960
Supplement to the South Dakots Code of 1939, '

STATE orm )

, evie g ma.wm o0 batatf

t'"wm f'f ,,:‘lj,'-' I .mr.’nm{é" "
m 11972 e Wetameaon G ot 14, 1077

l-& ‘
!: T }»." “I:_ " '\“‘1 4 { .

Q,v‘*"'w-v'n .;-9 .
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Form 21 - Recelpt a Notice of Filing ot
Transfer Or Water Permit. No.

IBEIHX  265-2

Water Resournces (Commission

STATE OFFICE BUILDING

PIERRE, SOUTH DAKOTA
January 24, 1972 57501

Mr. Travis S. Roberts, Director
Bureau of Sport Fisheries and Wildlife
Federal Building, Ft. Snelling
Twin Cities, Minnesota 55111

Your Ref: EN-WR-Brown Ranch
’ La Creek, S.D.

Dear Mr. Roberts:

4 1930

Enclosed is receipt No. in the amount of

$1.00 which you paid for transfer of Water Right

No. 265-2 .

Our records now show you as the owner of this Water Right.

Sincerely,

WATER RESOURCES COMMI

BURTON F., JONES
Water Rights Specialist

BFJ/bw
Encl: Receipt No. 4 1930



United States Department of the Interior
FISH AND WILDLIFE SERVICE

MAILING ADDRESS: STREET LOCATION:
Post Office Box 25486 134 Union Blvd.
Denver Federal Center Lakewood, Colorado 80228
N REPLY REFER TO: Denver, Colorado 80225
FR/EN
WR SD

South Dakota Department of Water
and Natural Resource Development

Water Rights Division

Joe Foss Building

Pierre, SD 57501

Dear Sirs:
Enclosed please find the following documents related to
Application for Permit to Appropriate Water for the LaCreek

National Wildlife Refuge located in Bennett County, South
Dakota:

Application for Permit (Vested Right), Lake Creek
Application for Permit (Vested Right), Springs
Application to Amend Permit No. 265-2 with
Application of Water to Beneficial Use Permit
No. 265-2, Cedar Creek
Filing Map No. 6R-SD-176-WR-P-5.0, 2 sheets
Exhibits A & B, Aerial Photographs, 2
Also enclosed is Government Purchase Order in the amount of
$26.50 to cover the required filing fees. Please sign on the
back and return to this office or issue an invoice so that

payment can be issued.

We have submitted an Application for Water Quality Analysis to
the State Conservation Commission and await the results.



2

Also, prior to publication, please advise this office of the
newspaper chosen to publish the Notice of Hearing so that the
necessary documents can be forwarded to them.

If you have any questions or require further information}
please contact Ms. Ginger Chesy of our Water Resources Section
at (303) 234-3616.

Sincerely,

p™Regional Director

Enclosures (8)




ik gl

ORDER FOR SUPPLIES OR SERVICES

Al A/{/ | 29 /{
W A2 1 ¥ "PAGES
U |

IMPORTANT: Mark-ali packages and papers with contract and/or order numbers,

1. DATE OF ORDER

6/20/84 NA

2. CONTRACT NO. (If any)

3. ORDER NO

60181-1108 84

v 4. REQUISITION/REFERENCE NO.

5. ISSUING OFFICE (Address correspondence to)

U. S. Fish and Wildlife Service
P. 0. Box 25486, DFC
Denver, CO 80225

SHIP ViA:

6. SHIP TO: (Consignee and address, ZIP Code)

7. TO: CONTRACTOR (Name, address and ZIP Code)

Dept. of Water & Natur
Resource Development

Joe Foss Building

523 E. Capitol Bldg.

Pierre, SD 57501

al

8. TYPE OF ORDER

@ A, PURCHASE — Reference your

Please furnish the following on the terms and condi-
tions specified on both sides of this order and on the
attached sheets, if any, Including delivery as indi-
cated. This purchase is negotiated under authority of:

41 _US 252(c)(3)

D B. DELIVERY — Except for biliing instructions
on the reverse, this delivery order s subject to in-
structions contained on this side only of this form
and Is Issued subject to the terms and conditions of
the above-numbered contract.

9. ACCOUNTING AND APPROPRIATION DATA

60190-1063-807-B82

ENG

10. REQUISITIONING OFFICE

11. BUSINESS CLASSIFICATION (Check appropriate box(es)})

OTHER DIS-
D THAN ADVAN- WOMEN-
_ SMALL SMALL TAGED OWNED
12. F.0.B. POINT 14. GOVERNMENT B/L NO. 15. DELIVER TO F.0.8. POINT]16. DISCOUNT TERMS
NA ON OR BEFORE (Date)
13. PLACE OF INSPECTION AND ACCEPTANCE NA Net
17. SCHEDULE (See reverse for Rejections)
QUANTITY UNIT QUANTITY
ITEM NO. SUPPLIES OR SERVICES ORDERED |UNIT| pRIcE AMOUNT  |QEEERTED
(A) (B) (C) (D) () (F) (G)
Filing Fees
1. Applications to Appropriate Water
(vested Right) 3 EA [$8.00 $24.00
2. License Fee (Permit #265-2) 1 EA $ 2.50
18. SHIPPING POINT 19. GROSS SHIPPING WEIGHT [20. INVOICE NO. 17(H). TOT.
SEE BILLING < ooy
INSTRUCTIONS [2]1. MAIL INVOICE TO: (Include ZIP Code)
ON 1700
REVERSE | Bill in Duplicate to Address Shown in Block 5, Above $26.50 SOTAL
23 NAME (Typed] Pyrchasing Agent
22. UNITED STATES OF AMERICA NANCY N, BUEKER FWS-6-6-002

>

BY (Signature)

'7ICL1LC7/ N B L/t

TITLE: CONTRACTING/ORDERING OFFICER

NSN 7540..01-152-8083

50347-101

OPTIONAL FORM 347 (10-83)
Prescribed by GSA /
FAR (48 CFR) 53.213(e)
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Water Rights Divisadén Ban T
605 773-3352 4 .

July 17, 1984

G- e o~
U.S. Dept of the Interior '

Fish § Wildlife Service
ATTN: Ginger Chesy

Water Resources Bection g
Box 25486 ¢

Denver Federal Center X
Denver CO 80225

Ms. Ciw:

I am in receipt of your three permit applications. The covrect fees
are as follows:

Amend No. 265-2 for change of acreage $50.00
2 Vested Right Claims $10,50 each 21.00
Total ‘
I am returning your purchase order for $26.50. If you have any
questions please contact this office.
g
" Thank you,
" 4 Xevin C Larson ;
KCL:ks | hﬁ.

§7,



AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT 1 1 | | | 1

2. AMENDMENT/MOD!F)CATION NO. 3. EFFECTIVE DAYE 4. REQUISITION/PURCHASE REQ. NO. 5. PROJECT NO. (If applicable)
AN 1 * .
1 L 7-20-84
6. ISSUE.D 8y
Regional Director COOE

U. S. Fish & Wildlife Service
P. 0. Box 25486, DFC
Denver, CO 80225

7. ADMINISTERED BY (If other than Item 6)
¢ CODE L

8. NAME AND ADDRESS OF CONTRACTOR (Na., street, county, Slate and ZIP Code) ) |9A. AMENDMENT OF SOLICITATION NO.
.

South Dakota Department of Water & Natural Resources
Joe Foss Building

523 East Capitol

Pierre, SD  57501-3181

9B. DATED (SEEITEM 11)

10A. m\ngFlCATlON OF CONTRACT/ORODER

X 60181-1108

108. OATED (SEE ITEM 13)

CODE |FACILITY CODE
11. THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS

D&The abcve numbered solicitation is amended as set forth in {tem 14. The hour and date specified for receipt of Offers D is extended, D is not ex-
tended.

Offers must acknowledge receipt of this amendment prior 1o the hour and date specified in the soficitation or as amended, by one of the following methods:

{a) By completing Items 8 and 15, and returning —_____copies of the amendment; (b} By acknowledging receipt of this amendment on each copy of the offer
submitted; or {c] By separate letter or telegram which inciudes a reference to the solicitation and amendment numbers. FAILURE OF YOUR ACKNOWLEDRG-
MENT TO BE RECEIVED AT THE PLACE DESIGNATED FQR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT
IN KEJECTION OF YOUR OFFER. If by virtue cf this amendment you desire to change an offer already submitted, such change may be made by telegram or
letter, provided each telegram or letter makes reference to the solicitation and this amendment, and is received prior to the opening hour and date specified.

12. ACCOUNTING AND APPRQOPRIATION DATA (If required)

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS,
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14,

W) A.THIS CHANGE ORDER 1S ISSUED PURSUANT TO: (Specify authority) THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CON-
-] TRACT ORDER NO.IN ITEM 10A. .

8. THE ABOVE NUMBERED CONTRACT/ORDER 1S MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES (such as changes in paying office,
appropriation date, ete.) SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103(b).

C.THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TC AUTHORITY OF:
Xi mutual aqreement

D. OTHER (Specify type of modification and outhority)

E. IMPORTANT: Contractor is not, D is required to sign this document and return _________ copies to the issuing office.
14. DESCRIPTION OF AMENDMENT/MODIFICATION (briam‘zed by UCF section headings, including solicitation/contract subject matter where feasible.)

P. 0. 60181-1108 84 is hereby amended as follows:

INCREASE ITEM 2. Permit 265-2 2 each $10.50 $21.00
Change of acreage 50.00
ORDER TOTAL: $71.00

Except as provided herein, all terms and conditions of the document referenced In Item 9A or 10A, as heretofore changed, remains unchanged and in full force
and effect.

T5A NAME AND TITLE OF SIGNER (Type or print) 16A. NAME AND T1TLE OF CONTRACTING OFFICER (Tyre or print)

, ANCY N. BUEKER
Kevin Q. Lawsow , MaToval Rescurces Engiveer~ PURCHASING AGENT FWS 6-6-002

CTRR/OF JEROR 15C. DATE SIGNED|16B. UNITED STATES OF AMERICA 16C. DATE SIGNED
d 72-30-8F fov anCoy 7 Cuw Lo 7-20-84

(Signatt=2 ¢’ persor aathnrized to sign) T o (Signafre of Contracting Officer)

- ——————~

NSN 75"_:.01.152-20,\}% BLE 30-105 gTANpAORE i%l:M 30 (REV. 10-83)
g W EL it NUSASBL rescribed by G
FREVIOUS EL FAR (48 CFR) 53.2a3  ~9/




Water Rights Division - DWNR File No.

Conversation or File Documentation

Ralph Kraft, Project Managexn
NAME OF PERSON OR FILE:

ADDRESS: Martin COUNTY Reunedt
9/20/84 TELEPHONE 685-6508

DATE:
RE : Application US Fish and Wildeife Cedarn Creek Add'L Acreage efe

COMMENTS:

opy Section 24 Twg 3% R37 §
G4 ro ) o1
E%-Sec. 19-36-37 4is not inndigated Lt Ais a sLough. They Let the

/(:/Z_)L/(:ga_fjn” f’é Lands tho Zﬂmd (:J'/ll‘ Q’dé‘,.‘;ié’uh

waten fLow over The Land when the dam 43 full to cheate a Largenr

n n
sLough, for the Liitle duck{ies) as Mr., Kragt put it. AlLso the

Land description on the application was not correctagd L& should

nead the SW%, Section 715 Ainstead of the N% on the third Line of

the Land descrniption. and the N% was on the application twice.

Called Jim Stukelf D/A and he said they would not need s/w fon

a sLough and 4t was up Lo oun office to detemmine A4 this was inn.

Discussed this with Kevdin and he sadd AL wasn't really {nnigation

more Ain the Line of FWP. Cafled Rafph Krnaft back and teld—iim
peamit was in orden except for the fee and as s00n as the fee was

, - Wehe
necedved furthern processing would proceed. Stated that they d%& not

not going to plant anything

File in Permit or other file as necessary. Use to document conversations and
what the other party was told; why action or decision was made.

NAME : W/ﬂ; A

7 -

L4/82

L

JA



 RECEIPT
Division of Water Rights N2 4 9964 -
South Dakota Department of Water and Natural Resources

A

Pierre, Marciv 11, 1905 19

Pept. of Interior
RECEIVEDOF _US Fish & Wildlife, Water Resources Section, Box 25485, Denver foderal ©
Denver {0 Z022¢

the following amount in fees for services rendered as provided for by law:

Fee for Application for Permit N O.M to Appropriate Water, to con- 50100
struct works and to put water to beneficial use

Fee for Application for Permit No.____ to Appropriate Water for
Future Use

Fee to retain Future Use Permit No.________ after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing
Water License No.

Fee for Filing Transfer Form

Fee for Filing Extension Request

Fee for Certified Copy of

Fee for Print Copy of Map

Fee for Certifying

Fee for -
(Any Other Work Provided by Law) Total 50 1 00

¥ "
7
i

By L . Ml ¥

ORief Engincer JOEN 1721 CIATS 23




REPORT ON U.S. FISH AND WILDLIFE SERVICE
APPLICATION NO, 1921-2
May 6, 1985

Introduction

U.S. Fish and Wildlife Service Application No. 1921-2 requests the transfer
of irrigation rights from the "NW 1/4, W 1/2° SE 1/4, S 1/2 NE 1/4 of
Section 25, T36N, R37W and NW 1/4 SW 1/4, S 1/2 NW 1/4 of Section 30, T36N,
R36W originally authorized by Permit No. 265-2 to lands in the N 1/2 and

SW 1/4 of Section 25, SE 1/4 of Section 24, T36N, R37W and E 1/2 of Section
19, T36N, R36W (see map).

Discussion

Permit No. 265-3 was held in the name of Berthol Brown until the Fish and
Wildlife Service acquired the lands September 22, 1971, The Affidavit of

Water Use submitted by Fish and Wildlife Service states that the irrigation

use was continued without interruption after 1971, but the domestic and

power use was discontinued. They now wish to transfer the lands to be irrigated
to provide flooding of other lands for fish and wildlife production. The

annual period of use will continue as the irrigation season.

Water Permit No. 265-2 allowed the diversion of 4.45 cfs to irrigate 366 acres.
The application for the transfer requests 3.89 cfs to cover 272 different
acres. Soil and water compatibility was not required because the use is

for other than agricultural production.

Statutory Provisions for Transfer
SDCL 46-5-34 states:

"All water used in this state for irrigation purposes shall remain
appurtenant to the land upon which it is used. However, if for any
reason it should become impracticable to use all or any part of the
water beneficially or economically for irrigation of any land to
which the right of its use is appurtenant, all or any part of the
right may be severed from the land and simultaneously transferred
and become appurtenant to other land without losing priority of
right previously established, subject to existing rights, upon
approval of an application for an amended permit. No increase in
total acres irrigated may be allowed under this section.”

Transfers of irrigation rights can be made for certain restricted purposes.
SDCL 46-5-34.1 specifies those purposes:

"The provisions of 46-5-33 and 46-5-34 notwithstanding, irrigation
rights may be transferred apart from the land to which they are
appurtenant if they are transferred for drinking, washing, sanitary,
culinary or other ordinary household purposes of family units, in-—
cluding the irrigation of family gardens, trees, shrubbery or orchards
not greater in area than one-half acre; for ordinary household uses
by occupants of schools, hospitals or other custodial care facilities;

24
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or for fire protection. Such irrigation rights may be transferred
or leased in whole or in part, but only for the supply of water
through a water distribution system, and may be acquired only
through the exercise of powers possessed independently of this
section. No transfer, however, may be approved by the water
management board unless the transfer can be made without

detriment to existing rights having a priority date before

July 1, 1978, or to individual domestic users."

Conclusions

It is not reasonable to consider the proposed transfer as irrigation and
because of the restricted purposes for which irrigation rights can be
transferred the application should be denied. The project as proposed
would require a new application with a new priority.

JAMES WINTERTON
Water Resources Engineer



RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT

APPLICATION NO. 1921-2, Dept. of Interior,
/ U.S. Fish & Wildlife Service

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief
Engineer, Water Rights Division, Department of Water and Natural Resources
concerning Water Permit Appication No. 1921-2, Dept. of Interior, U.S.

Fish and Wildlife Service, PO Box 25486, Denver Federal Center, Denver CO.

The Chief Engineer is recommending DENIAL of Application No. 1921-2 because
it is not reasonable to consider the proposed flooding of land for fish and
wildlife production as irrigation and because SDCL 46-5-33 and 46-5-34 do
not allow irrigation water rights to be transferred to new land unless the
use remains as irrigation except as allowed by SDCL 46-5-34.1.

See the attached report for additional information.

JOHN HATCH, Chief Engineer
May 24, 1985

S
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AL\o'eN Department of 1921-2

Water & Natural Resources

Joe Foss Building WATER RIGHTS DIVISION

523 East Capitol -
Pierre, South Dakota 57501-3181 (605) 773-3352

May 24, 1985

Ralph Kraft, Project Manager
LaCreek National Wildlife Refuge
Martin, South Dakota 57551

Dear Mr. Kraft:

We have reviewed your Application No. 1921-2 to transfer the irrigation water
rights from lands authorized by Water Right No. 265-2. The enclosed Report
and Recommendation Recommends DENIAL of Application No. 1921-3.

You can oppose the Recommendation to Deny Application No. 1921-2 by instructing
the newspaper to publish the Publication Notice and appear before the Water
Management Board July 10, 1985. |f you need more time, you can also delay
publication and consideration of Application No. 192142 until the meeting
October 9 and 10, 1985.

If you are not going to oppose Denial of Application No. 1921-2, tell the
newspaper not to publish the publication notice. Notify us and the entire
fee will be refunded. A notice of your application has been sent to the
Publisher of the Bennett County Booster |l printed at Martin, South Dakota,
in the event you wish to proceed with this application.

The publisher has been instructed to publish your notice once each week for
two consecutive weeks with the last publication to occur at least thirty
days before the board meeting. We must receive Proof of Publication before
the application can be considered by the Water Management Board.

Please contact us, if you have any questions.

Sincerely,

KEVIN C. LARSON
Natural Resources Engineer

KCL :ms
Enc.

cc: U.S. Flsh & Wildlife Service

Egual Opportunity Employer




) Eﬁa ; No.__ 1921-2
AL8\Velan pepartment of

Water & Natural Resources

Joe Foss Building 605 773-3352
523 East Capitol Water Rights Division
Pierre, South Dakota 57501

May 24, 1985

Bennett County Booster Il
Box 340
Maetin, SD 57551

Dear Sir:

Enclosed is a Notice of Intent to Appropriate Water by U. S. Fish § Wildlife Service

Application No. 1}921-2 , in Bennett County, South Dakota. Please
publish this notice once each week for two consecutive weeks in your paper. The first

publication should be on, or before May 30, 1985 .

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make
the first publication. The applicant is to pay the cost of publication and should
make the necessary arrangements with you to pay these costs.

Please receipt for this notice IMMEDIATELY after first publication attaching thereto
a copy of the first publication so that it may be compared with the records. For
your convenience, you may use the printed form below for this purpose.

After final publication please complete and mail to this office, the enclosed Form
8 to furnish Proof of Publication. The permit to appropriate water cannot be con-
sidered by the Water Management Board until proof of publication has been received.

Very truly yours,

eag:°5“res KEVIN C LARSON

‘ms Matural Resources Engineer
cc: applicant

I T IR B B I B I S SN S S N S I O I N SR I O T I SO
NO. Date

TO: Water Rights Division
Joe Foss Building
Pierre SD 57501

We are in receipt of your letter of , 19 enclosing Notice of Proposed
Appropriation of Water, as proposed in Application No. which was first
published in our issue of , 19 . ENCLOSED IS A COPY OF THIS FIRST
PUBLICATION.

NAME

NEWSPAPER

WNR-807-4/83



DWNR 806-7/83

No. 1921-2

Instruction to Newspaper - Publish first publication of the following Notice on or before

May 30, 1985

with 2nd publication 1 week later. The applicant is responsible for payment.

NOTICE OF HEARING on Application No. 1921-2 to
and/or to Amend Water Permit or Water Rights No.

Notice is hereby given thatU. S.

Fish and Wildlife Service

[ranster .
H Water Right

whose mailing address is

Col . . .
.0. Box 25486 Denver Federal Center, Denygﬂié%éQEEB%kefa has made an application for a permit

to transfer irrigation rights frém the SINWL, NISEL, SINEZ i

L R 1, SINEZ Section 25-T36N-R37W and
NW%SW%, SINW2 ?ectlo? 30-T36N-R36W originally authorized by permit No. 265-2 to NiSWi
Section 25, SE4 Section 24 T36N-R37W and E} Section 19-T36N-R36W and change the use

to Fish and Wildlife Production.

Pursuant to SDCL 46-2A-2 the Chief Engineer of the Water Rights Division recommends

DENIAL of Application No. 1921-2 because it

is not reasonable to consider the proposed

flooding of land for fish and wildlife production as irrigation and because SDCL 46-5-33
and h6—5j34 do not allow irrigation water rights to be transferred to new land unless the
use remains as irrigation except as allowed by SDCL 46-5-34.1.

This application will be considered by the Water Management Board at Civil Defense

Room. basement of Capitol Byilding, Pierre, SO

luly lﬁ, ]98§ at 10:00 am.

The recommendation of the Chief Engineer is not final or binding upon the Board and the
Board is authorized to make a determination on this application after it reaches a con-

clusion

based upon facts presented at the public hearing.

Any interested person who may

be affected by a Board decision and who intends to participate in the hearing before the
Board and present evidence or cross-examine witnesses according to SDCL 1-26, must file a

written petition with BOTH the Applicant and

the Chief Engineer by June 28, 1985

The petition may be informal, but it must include a statement describing the petitioners
interest in the application, the reason for the petitioner's opposition to or support of
the application, and the signature and mailing address of the petitioner or his legal

counsel if legal counsel is obtained.

The applicant need not file a petition.

This application is made pursuant to the provisions of SDCL 46-1-1 thru 46-1-9, L46-1-12
thru b6-1-15; 56-2-3.1, 46-2-9, h6-2-11, L6-2-13, 46-2-17, 46-5-1 thru 46-5-16, 46-5-24,

46-5-25, 46-5-30.2, L46-5-31; 4L6-2A-1 thru Lb6-

46-6-6.1, 46-6-10, 46-6-13, 46-6-1k; ¢

2A-10, L46-2A-12; tgreumd) L6-6-3, L6-6-3.1,
5-40; {transfer—tands)

5 N L/ L 22 i L L2l {1 Ao Aara) Le O 20 .
1'6 s 33-", LA™ B b 4 ‘tlnu LI~ A s 2 ) N Ty Oww T v/ :u T =T ety T . ’ and Boal‘d Ru]es ARSD
T .Y DAY S AL ¥ NN 2L .A2.01.9L0 (1o o000 AEA)
oot 7 Uz U 20, VT oG uoY )

74:02:01:01 thru 74:02:01:15; Hotare—uasey

This hearing is an adversary proceeding.

petition, has the right to be present or to be represented by a lawyer.

due process rights will be forfeited if they

The applicant or any person, after filing a

These and other

are not exercised. Decisions of the Board

may be appealed to the Circuit Court and the State Supreme Court as provided by law.

Any person wishing a copy of the Chief Engin

this application or to assure access to the
Water Rights Division, DWNR, Joe Foss Bldg,
prior to the hearing date.

eer's recommendation, further information on
hearing by the handicapped can contact the
Pierre SD (605 773-3352) for assistance

The time of the hearing will be automatically extended for

at least twenty days upon written request of the applicant or any person who has filed

a petition to oppose or support the application.

with the Chief Engineer by June 23, 1935

The request for extension must be filed

999




United States Department of the Interior

FISH AND WILDLIFE SERVICE
MAILING ADDRESS: STREET LOCATION:
Post Offﬁ‘:::ie Bo:; 25486 134 Union Bivd.
| Denver ral Center Lakewood, Colorado 80228
IN REPLY REFER TO: Denver, Colorado 80225
FR/EN
WR SD

tJUN 11 1985

Kevin C. Larson

Natural Resources Engineer
South Dakota Department of
Water and Natural Resources
Foss Building

523 East Capitol

Pierre, SD 57501-3181

Dear Mr. Larson:

We have received your letter dated May 24, 1985, with a copy of
Instructions to Newspaper, in which you state that the Chief
Engineer recommends denial of Application No. 1921-2, for the
LaCreek National Wildlife Refuge. The reasons stated for this
denial are that it is not reasonable to consider the proposed
flooding of land for fish and wildiife production as irrigation
and because SDCL 46-5-33 and 46-5-34 do not allow irrigation
water rights to be transferred to new land unless the use remains
as irrigation.

These reasons for denial are not clear since the actual use of
water covered under this permit has not changed. The acreage
described in the original permit did not reflect the actual place
of use historically irrigated by Mr. Brown. This application
requested a change in point of diversion and transfer of acreage
to reflect the actual use of water. The acreage described in
Permit 1921-2 is less than originally claimed since the domestic
and hydro-power uses have been discontinued. This was done in an
effort to comply with South Dakota statutes as well as to update
the state's records of actual water use, and would not adversely
impact other users.

We contacted the Bennett County Booster Il to request a delay in
publication of the notice until a later date and were advised
that the first notice had already been published. This is due to
the minimal time allowed this office in which to take any action.
A cancellation of notice will have to be published to correct
this error. We will notify the Booster when to publish the
notice in ample time for the October meeting of the Water
Management Board.



The Service's practice of flood irrigation of native grasses for
the purpose of providing wildlife with food and habitat does not
vary from the practices of those who irrigate the same type of
crop for cattle grazing.

We hope that the Chief Engineer will reconsider this application
and remove his recommendation of denial.

If there are any questions or, if further information is
required, please contact Ginger Chesy of our Water Resources
Section at (303) 236-5322.

Sincerely,

G £ %%2

JOhN L. SPINKS, JR.

?ﬁaﬁReg?ona1 Director

fotpt ot

K : N
ﬂ” L RS
e o 2 R . .
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United States Department of the Interior
FISH AND WILDLIFE SERVICE

MAILING ADDRESS: STREET LOCATION:
Post Office Box 25486 134 Union Blud.
IN REPLY REFER TO: g:z:;%?a{‘fm;;% Lakewood, Colorado 50228
FR/EN
WR SD, )
MAIL STOP 60190 MAR 2 1 1986

South Dakota Department of Water
and Natural Resource Development

Water Rights Division

523 East Capitol

Joe Foss Building

Pierre, SD 57501-3181

Dear Sirs:

Application No. 1921-2 was submitted by the Service on June 27,
1984, requesting amendment of Permit No. 265-2.

Ginger Chesy, of our Water Resources Section, has been in
telephone contact with Mr. Jim Winterton, of your staff, who
conducted a field investigation of the area on August 28, 1985.

Following these discussions as well as additional reviews of the
file and South Dakota law, it has been determined that
Application No. 1921-2 should be corrected to read as follows:

1. Consistent with historic practices, the
Service continues to flood irrigate these
grasslands in the same manner as its
predecessors in interest. The only
difference is that the grass is left
standing to create wildlife habitat rather
than haying the fields on a regular basis.

Application No. 1921-2 seeks to delete the
power and domestic uses specified on the
original permit and the acreage covered
under these uses.

2. The place of use described as the N1/2 of
Section 25, T.36N., R.37W., for 20 acres is
a typographical error and should read 81/2
instead of Nl1/2.



We hope this amendment will eliminate any questions that you
have concerning Application No. 1921-2 and that the issuance of
an amended permit to the United States will be forthcoming.

If you have any question or require further information, please
contact Ginger Chesy at (30@3) 236-5322.

Sincerely,

/s izﬁ'%/

Regional Engineer



4 L\i -;&A: %\ Department of

Water & Natural Resources

Joe Foss Building Water Rights Division
523 East Capitol 605 773-3352
Pierre, South Dakota 57501-3181

April 15, 1986

Ms. Ginger Chesy

USDI, Fish and Wildlife Service
PO Box 25486

Denver Federal Center

Denver CO 80225

Dear Mr. Chesy:

We are in receipt of your letter dated March 21, 1986 regarding the clarification
of the use on vested right application No. 1921-2. After again reviewing the
application along with the notes fram my fiedd investigation, I found the lands
actually irrigated are somewhat different than the application description. You
will find enclosed a map which shows the lands that I believe should be described
as irrigated by this application. The descriptions and acres are as follows:

T36N, R3TW

Sec 24. "Sec 25,

SE:# NEX¥ 2 acres NEX NE% 37 acres

NE; SEZ 31 " NWi: NEX 36 "

NWi SE} 12 " SEX NEZ 34 "

SE+ SEX 15 " : Swi NEX 38 "

SWi SE:X 26 " NE: SE:2 12

i NWi SE3 7 "

SEX Nwi 13 ¢
NE} SW& 6 "

Total acreage 272 acres SE: swi 3. v

If you agree with the lands described as irrigated please send a letter authorizing
us to make the change.

Please do not hesitate to contact me if you have any questions. ‘ Thanks.

Very truly yours,

JAMES WINTERT(N
Natural Resources Engineer

JW:ks

enclosure

Egual Opportunity Employer
E17



United States Department of the Interior
FISH AND WILDLIFE SERVICE

MAILING ADDRESS: STREET LOCATION:
Post Office Box 25486 134 Union Blud.
IN REPLY REFER TO: gzzsz:’l'(’:eglir:;ldgerg;;% Lakewood, Colorado 80228
FR/EN
WR SD
MAIL STOP 60190 AFR - 1936

Mr. James Winterton

Natural Resources Engineer
South Dakota Department of
Water and Natural Resources
Water Rights Division

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3181

Dear Mr. Winterton:

We are in receipt of your letter dated April 15, 1986,
pertaining to clarification of acreage described on Vested Right
Application No. 1921-2 for the Lacreek National Wildlife Refuge.

We have reviewed your corrections of the legal descriptions and
acres irrigated and agree with these changes. However, as per
your April 18, 1986, telephone discussion with Ginger Chesy of
my staff, the addition of 90 acres located in the east half of
Section 19, T36N, R36W, that was described in our original
submission, should be included in the application for a total of

362 acres.

We have corrected our records to reflect these changes and
authorize your office to amend Application No. 1921-2
accordingly.

”WE”ﬁbpe‘iﬁésé“%dffttiioﬁgww?}P~expedite‘the-issuance of an
amended permit to the United States.

1f you have any questions or require further information, please
contact Ginger at (303) 236-5322.

Sincerely,

(//ﬂw%w)

Jg” William A. Godby
Regional Engineer




. ]
United States Department of the Interior R —
. ]
FISH AND WILDLIFE SERVICE ———
‘N .
MAILING ADDRESS: STREET LOCATION: - =
Post Office Box 25486 134 Union Blud.
Denver Federal Center Lakewood, Colorado 80228

Denver, Colorado 80225

Mail Stop 60190

K}

JUL g iesd

«“3
AL

JUL\990
ivi5ION OF

South Dakota Department of
Water and Natural Resources
Water Rights Division

Joe Foss Bldg. 523 East Capitol
Pierre, South Dakota 57501-3181

Gentlemen:

On June 27, 1984, the U.S. Fish and Wildlife Service (Service) submitted
Application to Amend Permit No. 265-2 with Application of Water to Beneficial
Use Permit No. 265-2, Cedar Creek, which was assigned Application No. 1921-2.

Since submission, the following actions have occurred:

The State interpreted a change in use by the Service and denied the
application on May 24, 1985.

On March 21, 1986, the Service provided modification to the application
clarifying the fact that irrigation use remained unchanged.

On April 15, 1986, the State modified the application changing acreage
described.

April 22, 1986, the Service concurred with the State’s changes and made
additional correction of acreage described and typographical errors.

In addition to this correspondence, field investigations were conducted and
Jim Winterton, and most recently Rassool Ahadi, of your staff have had
numerous telephone conversations with Ginger Chesy and Cheryl Williss of our
Water Rights Branch regarding this application. Yet, to date, the finalized
amended permit covering use at the Lacreek National Wildlife Refuge has not
been issued.

Also submitted to your office on June 27, 1984, were Application for Permit
(Vested) for waters of Lake Creek, Application No. 1927-2 and Application for
Permit (Vested) Springs, Application No. 1926-2, both of which are still
pending.

(r3
LN



The Service is concerned that these applications be processed to prevent
future problems and provide water management capabilities at the Refuge with
assurances of secured water rights.

We would, therefore, appreciate any information you could provide with regard
to the status of these applications. Should you have any questions or require
further information to expedite the issuance of these permits, please don’t
hesitate to contact either Cheryl Williss or Ginger Chesy at (303) 236-5321.

Sincerely,

La)@.‘,; %éff%/

William A. Godby
Regional Engineer

S\



Nonsidered: WATER PERMIT NO. 1921-2

Phone: 303-234-3616

Name of Applicant: U.S. Fish & Wildlife Service

Post Office Address: P.0. Box 25486, Denver Federal Center, Denver, CO 80225

445 362
Amount of Water Claimed: =9 cfs Total Acres: 292-

Source of Water Supply: Cedar Creek

Water to be used for: irrigation County: Bennett

at La Creek National Wildlife Refugg%

PROOF OF PUBLICATION: Received Not Received

APPLICATION: Approved Subject to

F.F.& C/.L. Adopted Not Approved Deferred

PRIORITY Date Received:  1/9/84 Fee: S50 Remarks Change acreaq:

authorized under Permit No. 265-2

Corrected Application Received Period of Annual Use
WATER QUALITY APPROVAL RECEIVED _ J 2~ 24 =40 APPROVED)/CONDITIONAL (Circle one)
WI~-1 Description same as Application YES NO REMARKS

Diversion Point: SW1/4 SW1/4 Section 25 T36N-R37W

l‘oﬁ
I3

$a Aﬂ‘lnl ';
N’&',I’."‘!

A
Land to be Irrigated: N1/2 , SW1/4iSection 25,

)
1
kf/.;NEigEl[d. Section 24, all in T36N-R37W and E1/2

Section 19 T36N-R36N

Well Log: Driller: AQ‘A Licensed YES NO

Depth of Well: REMARKS

Type of Map: Topo PREPARED BY: Rassool Ahadi Reviewed and the Numbe
Assigned on 8/21/90 By Eric Gronlund




A L\i i‘i “\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

August 29, 1990

Cheryl Williss

U.S. Fish & Wildlife Service
P.O. Box 25486

Denver Federal Center
Denver, CO 80225

RE: Water Permit Application to Amend Permit No. 265-2
Dear Ms. Williss:

This letter is in response to Fish & Wildlife Service’s application to amend
Permit No. 265-2 by changing the diversion points and acreage irrigated from
Cedar Creek. Recently, Rassool Ahadi from this Division inspected two vested
right claims (1926-2 & 1927-2) and investigated this application for the La
Creek National Wildlife Refuge. Upon this investigation it was discovered a
Soil Water Compatibility Permit (SWCP) would be required before the
application to amend Permit No. 265-2 could be processed. The need for a SWCP
was confirmed by Jim Stukel of the Department of Agriculture who is
responsible for administering this permitting process.

The following data needs must be submitted in order to proceed with the
processing of this permit application:

1) A soils map outlining the irrigated acreage.

2) A water analysis must be conducted in a laboratory certified by the
Environmental Protection Agency. I have included an application
instruction sheet which describes the sampling procedure. Also, I have
included labels for the Water Resources Institute which can perform the
necessary analysis.

The SWCP must be approved by the Department of Agriculture or the Conservation

Commission before the water permit application can be advertised for a public

hearing and considered by the Water Management.

If you have any additional questions, please feel free to contact this office.
Sincerely,

Eric Gronlund

Water Rights Division

605 773-3352

enclosure

cc: La Creek National Wildlife Refuge

39



UNITED STATES DEPARTMENT OF THE INTERIOR
FISH AND WILDLIFE SERVICE
Lacreek National Wildlife Refuge
HWC 3 Box 14
Martin, South Dakota 57551
605-685-6508

September 6, 1990

Eric Gronlund

Water Rights Division
Joe Foss Building
Pierre, SD 57501

Dear Mr. Gronlund;

Attached please find the soils map for water rights application
#1921-2 that you requested. The water samples will be taken
shortly and sent to Brookings. I am assuming that they will
forward their reports directly to you. I am also assuming that you
will use the existing Form 2 and location map previously submitted.
I hope this information will satisfy your requirements. If you
have further questions, please call 685-6508, or write.

( X=7

Rolf H. Kraft
Refuge Manager

Attachments: soils map
legend

CC: Cheryl Williss,
FWS Water Rights, Denver

W-RIGHT3.M32
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SOIL LEGEND wO

Highways and re
The first capital letter is the initial one of the soil name. A second capitai
letrer, A, B, C, D, €, or F, shows the slope. Most symbols without a slope Du
letter are those of soils or land types that are nearly fevel, but some are
for soils and land types that have a considerable ronge in slope. The aumber,

2, in the symbol shows that the soil is eroded.

Good motor

: Poor motor --
SYMBOL NAME
Trad oo
Aa Atluvial land
AlB Altvan loam, 0 to 5 percent siopes Hignway market:
AnB Anselmo fine sondy loam, 0 to 5 percent slopes
AtE Anselmo-Tassei complex, 9 to 18 percent siopes
Nauonal Inter
Bk Bankard loamy fine sand
Bo Blown-out land U.s. ........
CnF Canyon complex, 18..'0 40 percent slopes State or coun-
CoF Canyon-Oglaia compiex, 18 1o 40 percent slopes
Cr Conyon-Rock outcrop complex
CyD2 Canyon-Rosebud complex, 3 to 12 percent slopes, eroded Railroads
Dka Dowes-Keith complex, 0 to 3 percent slopes Single track
OrB Dawes-Richfield silt loams, 0 to S percent slopes
DsB Dunday toamy fine sond, 0 o & percent slopes .
8 Multiple track
DtA Dunday-Anselmo complex, 0 1o 3 percent slopes ultiple trac
DiC Dunday-Anselmo complex, 3 to 9 percent slopes
Du Dunday ond Etsmere loomy fine sonds Abandoned
bvB Dunday-Valentine complex, 0 to 5 percent slopes
Bridges and cros
EhF Epping complex, 9 to 40 percent slopes
Go Gannert fine sandy loam Road ........
GoA Goshen silt loam, 0 to 3 percent slopes
GoB Goshen silt loom, 3 to 6 percent slopes Tradl ... ..
Gre Gravelly land
Raslroad
HoA Haverson loam, 0 to 3 percent slopes nroad ...
HtB Holt and Tuthill fine sandy loams, 0 to 5 percent slopes
HtC Holt and Tuthill fine sandy loams, § to 9 percent slopes Ferry ........
Hv Hoven silt loam
Fora ... ...
KeB Kadoka silt loam, 3 to 5 percent siopes
KeA Keith silt loam, 0 to 3 percent slopes
KeB Keith silt loam, 3 to 5 percent slopes Grade .......
KhD Keith-Colby silt loams, 9 to 12 percent slopes
KrA Keith-Rosebud silt loams, 0 to 2 percent slopes R. R. over
KrB Keith-Rosebud silt loams, 2 to 6 percent slopes
ith \ i Sto9 i
KuC Keith and Ulysses silt ioams, 5109 percenr slopes R. R. uncer
La Lomo silt toam
Lo Loup fine sandy loam Tuanel . . . .
Ma Marsh
Buiidings
Me Minarare soils EARNRTEIER
Mm Mosher-Minatare complex
Schont .., ..
OcE Oglala-Canyon compiex, 9 1o 18 percent slopes
OrA Oglola-Rosebud silt loams, 0 to 3 percent slopes Church
Or8 Oglala-Rosebud silt losms, 3 to 6 percent siopes ’
RkA Richfield and Keinh sitt looms, 0 10 2 percent slopes Mine and quarry
RkB Richfield and Keith zilt looms, 2 ta 6 percent slopes
Gravel poit .
TaF Tassel-Anselmo complex, 18 to 40 percent slopes
TnB Tuthill and Anselmo fine sandy loams, 0 to 5 percent slopes Power line
TnC Tuthill and Anselmo fine sandy loams, 5 to 9 percent sloges TR TR e
VoC Valentine fine sand, rolling Pipenne ..
VoD Valentine fine sond, hilly
VeD Valentine-Tassel compiex, hilly Cemetary
VqA Vetal and Goshen soils, 0 to 3 percent siopes
VhD Vetal-Holt fine sandy ioems, 6 to 15 percent sloges Dams
Leven
Tanks .
Wk, wnb s e
Foreat fore cr gy



&
Department of Agriculture
Wi SOIL/WATER COMPATIBILITY PERMIT Office Use Only
=T 887 Division of Conservation L858 ]
' WR#
1 Lo IF INTERIOR r _]
 OWNERS NAME S F1S8H & WILBLIFE ¢ a\\'L;_OWNERS ADDRESS P.0. JE 25486 ,Denval Fed, Sarvi
Denver, Coloradd
COUNTY LAND LOCATED IN: _2ENNETH PHONE:_(303)234-3616
LEGAL DESCRIPTION gen : | O weil Surface “edar
1. LOCATION 54 Wy 25-TiGN-RI7H (6th P.M.)
Depth
Legal Description Acres Legal Description Acres
¢ 24=TIoH=-RI7W C ol B 19=-T36N=-R30W

1 - -
by 40=1368=E] /W

Sy 25-T36N-R17V By 24=TI0N-ID7W

iEy 25=-TI0N=-RI/W TUTAL ACKES=————————=| 3bl
OTHER
TOWLINE: CENTERPIVOT GUN (Specify)il

VErtical overflow culverts or chamnel plugs usad for

3. CROPS TO BE IRRIGATED irrigation,

2 TYPE OFIRRIGATION: GRAVITY

WATER QUALITY

4. WATER SAMPLE NUMBER _20=1203 & 90-1284 7 ADJUSTED (SAR) _U«36 & 0.31

5 SALINITY (EC X 109) 110 & 120 8 PERCENT SODIUMZL.36 & 16,54
6. SODIUM (SAR) .41 E 0,32
Requirements:

222 _APPROVED REQUIREMENTS
DISAPPROVED
l; =Y & : : WAIVER
Director. Dwision of Conservation Soil/water permits will be recorded by the Department
—_ ar 199 of Agriculture, with the County Register of Deeds.

Date qj
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DEPARTMENT OF WATER & NATURAL RESOURCES

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

December 14, 1990

Pat Ginsbach

Farrell, Farrell & Ginsbach
441 N. River

Hot Springs, SD 57747

Dear Mr. Ginsbach:

Enclosed is the information you requested regarding U.S. Fish and
Wildlife Service’s applications for Lacreek National wWildlife
Refuge. The report and recommendations for Vested Right Claim
Application Nos. 1926-2 & 1927-2 are included in this packet,
however, the report and recommendations for Water Permit
Application Nos. 1921-2 and 2147-2 have not been finalized and
will be forwarded to you at a later date.

Also, you should have recently received a letter sent to William
Godby of the U.S. Fish & Wildlife Service explaining the need to
publish a new notice of intent to validate Vested Right Claim
Nos. 1926-2 & 1927-2. A new notice of intent to validate will be
published in accordance with SDCL 46-2A-16.

If you have any questions, please feel free to contact me.

Sincerely,

1

Eric Gronlund
Water Rights Division
605 773-3352

enc.
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File No. 1921-2

Water Rights Division -DWNR
Conversation or File Documentation

NAME OF PERSON OR FILE: US Fish & Wldlife Service

ADDRESS:P.0. Box 25486, Denver, CO 80225 COUNTY:Bennett
S3 20
DATE :December 27, 1990 TELEPHONE :{ 303)236~-5322

RE: Change of Diversion Point

COMMENTS:

On_December 27, 1990, I contacted Ginger Chesy, with the USF&UWS
in Denver regarding change of diversion point for Water Permit
Application No. 1921-2. Inspection of August of 1990 showed that
the original diversion point under WRE 265-2 did not exist
anymeore. 1 asked Ms. Chesy if they agree with changing of the

location of diversion point on the application. She said that
was fine.

File in Permit or other file as necessary. Use to document
conversations and what the other party was told; why action or

decision was made. /%4Zk14aﬁkftﬁ\/

M. RASSOOL AMADI
Natural Resources Engineer II
DWNR, Water Rights Division

74
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DEPARTMENT OF WATER & NATURAL RESOURCES

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

e ;
g 5 i Ay

“GReAT Faces, GRATPLACES.

December 27, 1990

Rolf Kraft, Manager

Lacreek National Wildlife Refuge

HWC 3, Box 14

Martin, SD 57551

RE: Vested Right Claim No. 1921-2

Dear Mr. Kraft:

Per our telephone conversation of yesterday, I have enclosed Form 2A
to be completed for the dam located near the center of Section 25,
T36N-R37W. On the bottom of the form, please indicate the approximate
date that the dam was constructed. I will contact Cheryl Willis to
correct the location of the diversion point

If you have any questions, please do not hesitate to contact me.
Sincerely,

M. RASSOOL AHADI

Natural Resources Engineer

enclosure

cc: Cheryl Willis, US Fish & wWildlife
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Foim 2A

Supplemental Information

(type or print in ink)

1. Well Information - Proposed construction

JAM 1881
DS SRR

a) Drill Hole Diameter Depth

b) Casing Type Diameter. Thickness
c) Screen Type Diameter. Thickness
d) Gravel Pack Thickness Length of Gravel Pack

e) Depth to Top of Water Bearing Material

f) Depth 1o Water (ground surface to water level)

g) Distance to nearest existing domestic well:

On applicants property
2. Dugout Information Estimates
Surface Dimensions

a) Depth

On property owned by others

b) Depth to water (ground surface to water level)

3. Water Storage Dams

If the proposed water use system contains one or more storage dams, plea

se furnish the information requested below.

The locations of each dam should be shown on the map submitted with the application.

a)
and address

b)

water surface

1935

4-87

If a private engineering firm or government agency was involved in the design of this dam please give their name

Freeboard 1.6

Crest Width 24.0

Crest Length 721.0
13.1

Height

Primary Outlet Capacity
If Pipe, diameter

24"

Secondary Spillway Capacity
Spittway-withth 2_culverts
(east-12"" & west-16'")

X & Y Slope

. Upstream 8.5

& 20.0

Downstream 2-:8 & 23.0

Surface Area of Impoundment _/-3_acres

Storage 30.0 acre feet

490 acres

78

Drainage area above dam



Report on Water Permit Application No. 1921-2
Fish and Wildlife Service
February 12, 1991

Background

Water Permit Application No. 1921-2 requests to change the location of
land and the diversion point authorized under Water Permit No. 265-2.
Water Permit No. 265-2 appropriated 4.45 cubic feet of water per
second (cfs) from Cedar Creek to irrigate 366 acres. The point of
diversion for Water Permit No. 265-2 was located in the SW1/4 SW1/4
Section 25, T36N-R37W, in Bennett County. The diversion point for
Application No. 1921-2 is a dam located in the SE1/4 NW1/4 Section 25,
T36N-R37W. The acreage authorized under Water Permit No. 265-2 is
located in the S1/2 NW1/4, S1/2 NE1/4, N1/2 SE1/4 Section 25,
T36N-R37W, and SW1/4, S1/2 NW1/4 Section 30, T36N-R36W. The
application requests to change the irrigated land to the N1/2, SW1/4,
N1/2 SE1/4 Section 25, SEl1/4, SE1/4 NE1/4 Section 24, all in
T36N-R37W; and E1/2 Section 19, T36N-R36W, for a total of 362 acres.
The water will be used to flood the land for the purpose of wildlife
propagation.

Discussion

On August 14, 1990, the land irrigated by the applicant was inspected.
The inspection showed that the dam authorized as a diversion point
under Water Permit No. 265-2 was breached and was not in working
condition. The new diversion point (another dam) is located in the
SE1/4 NW1/4 Section 25, T36N-R37W, approximately 1/2 mile to the north
(downstream) of the old diversion point. The dam is 13.1 feet high
and has a storage capacity of 30.0 acre feet. The approximate date of
construction of the dam is 1935. Due to the small size of the dam, it
does not have to meet dam safety criteria. The priority date of May
20, 1933, from Water Permit No. 265-2, will be retained if the
application is approved.

On November 26, 1990, during a meeting with landowners adjacent to the
Lacreek National Wildlife Refuge, questions were raised regarding
operational procedures and management of the Refuge. The concern
expressed was during high flows in the creek some of the adjacent
lands are flooded by runoff from the Refuge.

The Refuge, for the most part, is bordered by roads. These roads act
as a barrier to the flow of water from the Refuge. Where necessary,
pipes are installed underneath these roads to control the flow.

Existing Water Rights

The United States Fish and Wildlife Service holds two water permits in
the area. US Withdrawal No. 2-2 with a priority date of October 16,
1934, for storage of 23,710 acre feet of water from Lake Creek and
tributaries, and US Withdrawal No. 3-2 with a priority date of
December 13, 1935, for storage of 2,670 acre feet of water and
diversion of 60 cfs from the South Fork of the Little White River and
its tributaries. The only water permit in the area that appropriates
water directly from Cedar Creek is Water Permit No. 2101-2 for Cedar
Creek Sportsmen. This permit is for storage of 84.0 acre feet from
the Cedar Creek springs, with a priority date of September 18, 1989.
The diversion point for Water Permit No. 2101-2 is located upstream
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. #1d>m the diversion point for Water Permit Application No. 1921-2.
' Other water permits/rights in the area will not be adversely affected
by this application.

Conclusions

1. The land authorized under Water Permit No. 265-2 was acquired by
the US Fish and Wildlife Service on September 2, 1971. According
to the affidavit of water use, the land listed on Water Permit
Application No. 1921-2 has been irrigated continuously without

interruption.

2. No opposition is on file to Water Permit No. 265-2. In a meeting
with concerned landowners adjacent to the Refuge; however, the
question of flooding of their land by the Refuge and its
management was raised.

3. Due to the small size of the dam, the dam safety criteria do not

apply.

4. No water permits in the area will be adversely affected by this
application.

5. Approval of Water Permit Application No. 1921-2 is in the public
interest.

6. The Water Management Board has recognized use of water for

wildlife propagation as a beneficial use of water.

13

M. RASSOOL AHADI
Natural Resources Engineer III

Approved By:

Iy 44,

DELVIN D. BROSZ, .
Natural Resources Engineer IV



RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 1921-2, U.S. Fish & Wildlife Service

Pursuant to SDCL 46-2A-2, the following is the recommendation of
the Chief Engineer, Water Rights Division, Department of Water
and Natural Resources concerning Water Permit Application No.
1921-2, U.S. Fish & Wildlife Service, Denver Federal Center, PO
Box 25486, Denver CO.

The Chief Engineer is recommending APPROVAL of Application No.
1921-2 because 1) the proposed diversion can be developed
without unlawful impairment of existing rights, 2) the proposed
use is a beneficial use, and 3) in the public interest.

See report on application for additional information.

OHN HATCH, Chief Engineer
February 13, 1991



LAND IRRIGATED UNDER WP# 265-2

LAND IRRIGATED UNDER APPLICATION NO.

DIVERSION POINT UNDER WP# 265-2

DIVERSION POINT UNDER APPLICATION NO.

1921-2

1921-2

v




2‘ M ﬂ_\ DEPARTMENT OF WATER & NATURAL RESOURCES

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

Bl

GREAT Faces GReAT PLACES,

February 21, 1991

Ginger Chesy

US Fish and Wildlife Service
Denver Federal Center

Box 25486

Denver, CO 80225

Dear Ginger:

As you requested, enclosed please find copies of documents regarding
Mr. George Heath. ’

I believe the problem started shortly after Mr. Heath purchased the
land adjacent to the Refuge. Jim Winterton responded to the complaint
and investigated the problem. Jim does not work for the State any
more.

If I can be of further assistance, please let me know.
Sincerely,

M. RASSOOL AHADI

Natural Resources Engineer III

Phone: (605)773-3352

enclosures



2 i ﬂ\ DEPARTMENT OF WATER & NATURAL RESOURCES

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

GREAT FACES, GREATPLACES:

NOTE: TO BE SURE OF PUBLICATION ON
THE CORRECT DATES, CONTACT
THE NEWSPAPER RIGHT AWAY.

March 22, 1991

William A. Godby, Regional Engineer
U.S. Fish & Wildlife Service

Denver Federal Center

PO Box 25486

Denver, CO 80225

Dear Mr. Godby:

Water Permit Application No. 1921-2 for irrigation use has been examined and found to comply
with the South Dakota Water Laws and applicable rules. A notice of hearing has been sent to
the Publisher of the Bennett County Booster II printed at Martin, SD. For your information,
a copy of the notice, the recommendation of the Chief Engineer and a report on the

application are enclosed. Please review the notice prior to publication and notify this
office, if you have any corrections or questions.

Be sure to contact the above newspaper to authorize publication of your Notice of Hearing
and to arrange for payment. Early contact with the paper can eliminate delays. The

publisher has been instructed to publish your notice once each week for two consecutive
weeks with the last publication to occur twenty days before the board meeting. The
newspaper has been instructed to send us the Proof of Publication. We must receive Proof of
Publication before action can be taken on the application. ’

Sincerely,

. /
Goee rnin/
Eric Gronlund

Natural Resources Engineer
605 773~-3352

enclosures

NOTE: If you plan to contest any part of the Chief Engineer’s recommendation, you must
file a petition pursuant to the procedures outlined in the attached notice of
hearing. The Water Management Board will then consider your concerns during a

hearing on the application.

cc: Pat Ginsbach
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Lt
. TN DEPARTMENT OF WATER & NATURAL RESOURCES

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

£l

CReAT FAceS, GREATPLACES:
March 22, 1991

Bennett County Booster II
Box 610
Martin, SD 57551

ATTENTION: Legal Department

Enclosed is a Notice of Hearing on Application No. 1921-2 to be published twice. Please
publish the first notice on March 27, 1991, with the second publication 7 days later.

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make the
first publication. Please BILL the APPLICANT for the cost of publication. The APPLICANT
is U.S. Fish & Wildlife Service, Denver Federal Center, PO Box 25486, Denver CO 80225.

A copy of BOTH publications must be SENT to the WATER RIGHTS DIVISION. IMMEDIATELY return
the FIRST publication with the FIRST Transmittal form on the bottom of this page. The first
copy is needed to check the publication for errors so any corrections can be made in the
second publication. Publication errors can invalidate the public notice and cause

the applicant costly delays.

Please be sure the SECOND publication is returned IMMEDIATELY with the enclosed Proof of
Publication form. DO NOT WAIT until the end of the month or the billing cycle. No action
may be taken on the permit application until proof of publication has been received.

Sincerely,

e Soidind

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures
———— - CUT HERE-===~—————— e e
FIRST TRANSMITTAL NOTICE TO: Eric Gronlund

Water Rights Division
No. Joe Foss Building

Pierre SD 57501-3181
Date
We are in receipt of your letter of enclosing Notice of Hearing to
Appropriate Water by Application No. which was first published in our issue
of . ENCLOSED IS A COPY OF THIS FIRST PUBLICATION.
Name Newspaper
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Inst?uction to Newspaper - Publish first Notice on March 27, 1991, with the second
*publication 7 days later. The applicant is responsible for payment.

NOTICE OF HEARING on Application No. 1921-2
to Amend Water Permit No. 265-2

Notice is given that U.S. Figh & Wildlife Service, Denver Federal Center, PO Box 25486,
Denver CO 80225 has filed an application for a water permit to change the point of
diversion and the irrigated acreage authorized under Water Permit No. 265-2. Water Permit
No. 265-2 appropriates 4.45 cubic feet of water per second (cfs) from Cedar Creek to
irrigate 366 acres. The Cedar Creek diversion point was located in the SW 1/4 sSwW 1/4
Section 25, T36N, R37W and the irrigated acres were located in the S 1/2 NW 1/4, S 1/2 NE
1/4, N 1/2 SE 1/4 Section 25, T36N, R37W, and the SW 1/4, S 1/2 NW 1/4 Section 30, T36N,
R36W. This application is to change the diversion point to a dam (30 acre-feet storage
capacity) located along Cedar Creek in the SE 1/4 NW 1/4 Section 25, T36N, R37W and the
irrigated land to 362 acres located in the N 1/2, E 1/2 SW 1/4, N 1/2 SE 1/4 Section 25, SE
1/4, SE 1/4 NE 1/4 Section 24; all in T36N, R37W and the E 1/2 Section 19, T36N, R 36W.
This application does not authorize any increase in the diversion rates or acres irrigated.
This application, if approved, will retain the May 20, 1933 priority date.

Pursuant to SDCL 46-2A-2, the Chief Engineer recommends APPROVAL of Application No. 1921-2
because 1) existing rights will not be unlawfully impaired, 2) it is a beneficial use of
water, and 3) it is in the public interest. Unless a petition is filed opposing the
application or the applicant files a petition contesting the chief engineer’s
recommendation, the Water Management Board will NOT CONDUCT a HEARING to consider this
application and the chief engineer will issue the permit as recommended. Petitions filed in
support of the application will NOT require the Board to hear the application.

Any person interested in opposing or supporting this application must file a written
petition with BOTH the applicant and Chief Engineer. The applicant must also file a
petition if opposed to the Chief Engineer’s recommendation. The Chief Engineer’s address is
"Water Rights Division, Foss Building, 523 E Capitol, Pierre SD 57501 (605 773-3352)" and
the applicant’s mailing address is given above. A petition filed by either an interested
person or the applicant must be filed by April 22, 1991. The petition may be informal, but
must include a statement describing the petitioner’s interest in the application, the
petitioner’s reasons for opposing or supporting the application, and the signature and
mailing address of the petitioner or the petitioner’s legal counsel, if legal counsel is
obtained.

For purposes of publishing 1) the notice of hearing on Application No. 1921-2 and 2) the
chief engineer‘’s recommendation, a Board meeting is scheduled for May 1, 1991, at 10:00 am
in the meeting room at Chef Louie’s, 601 E. Havens, Mitchell, SD. If this application is
opposed or the recommendation is contested, the May 1, 1991, hearing date may be rescheduled
for another Board meeting. If the hearing is rescheduled, notice of the time and place will
be given by First Class Mail to the applicant and persons filing petitions. Anyone not
filing a petition, but interested in attending the hearing, may contact the Division of
Water Rights to confirm a hearing date and location. The May 1, 1991, hearing date will be
automatically delayed for at least 20 days upon written request to the Chief Engineer from
the applicant or any interested person opposing the application. The request for an
automatic delay must be filed by April 22, 1991.

If a hearing is held, the Chief Engineer’s recommendation is not final or binding upon the
Board. The Board is authorized to 1) approve, 2) approve with qualifications, 3) defer, or
4) deny this application based on the facts presented at the public hearing. Any hearing
will be an adversary proceeding. Any person filing a petition and/or the applicant have the
right to be represented by a lawyer and may present evidence or cross-examine witnesses
according to SDCL 1-26. These and other due process rights will be forfeited if not
exercised. Decisions of the Board may be appealed to the Circuit Court and State Supreme
Court as provided by law. Contact the Water Rights Division to request copies of
information pertaining to this application or to assure access to the hearing by the

handicapped.



Fofrn B - Proof of Publication

-

PROOF OF PUBLICATION
STATE OF SOUTH DAKOTA )

County Bennett )

I Mary E. Long
r

“‘.-/

certify that the attached printed Notawwas/ taken

from the Bennett County Booster II

A newspaper which during the whole time of publication of
said notice herein after stated, has been and is printed and
published in the __

-

City of Martin

County of ___Scnnett and State of South Dakota;
that the said notice was published in said newspaper on the
following two dates:

Marech 27, 1991

April 3, 1991

ﬁ/
‘//V s
‘_,4 ‘-} En—t /’-_
(Signature}” (tj)
Ad Manager
(Title)
April 3, 1991
(Date Signed)
68.58

Cost of Printing:

5-88




c;re‘ wil mi-'g.v?n D')‘{d First Csassfm:g
0 the applicant a rsons
titions. Anyone not ﬂlmg a petition,
ut interested in attending the hearing,
may contact the Division of Water
Rights to confirm a hearing daté-and
location. The May 1, 1991, hearing date
will be automatically delayed for at
least 20 days upon written request to'# 18
Chief Engineer from the applicant-er
any interested person opposing the ap:.
plication. The request for an autom.
delay must be filed bx Aprill 22, 1993.
If a hearing is held, the Chief
Engineer’s recommendation is not final
or binding u?on the Board. The Board is
authorized to 1) approve, 2) approve
with qualifications, 3) defer, or 4) deny
this application based on the facts
ﬁresenfed at the public hearing. An
earing will be an adversary proceed-
ing. Any person filing a petition and/ or
the applicant have the right to be
represented by a lawyer and may
present evidence or cross-examine
withesses according to SDCL 1-26.
These and other due process rights will
be forfeited if not exercised. Decisions
of the Board may be agpealed to the
Circuit Court and State Supreme Court
as provided by law. Contact the Water
Rights Division to request copies of
information pertaining to this applica-
ton or to assure access to the hearing
by the handicapped. .
This application is made pursuvant to
SDCL 46-1-1 thru 46-1-9, 46-1-12 ry
46-1-16; 46-2-3.1, 46-2-9, 46-2-11, 46-2-13,
46-2-17; 46-2A-1 thru 46-2A-10, 46-2A-12,
46-2A-14, 46-2A-15; 46-5-1 thru 46.5-11,
46-5-13 thru 46-5-15, 46-5-24, 46-5-25,
46-5-30.2, 46-5-30.4, 46-5-31, 46-5-33 thru’
46-5-35; and Board Rules ARSD 74:02:

01:01 thru 74:02:01:15.
2t-43 : .



STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

WENDELL DeKAY, CHARLES EMLEY, )
BRETT HEATH, RAYMOND KOCER, )
and LAWRENCE KOCER, )
)
Petitioners, ) PETITION TO OPPOSE
)
VS, ) APPLICATION FOR VALIDATION OF
)
UNITED STATES FISH AND WILDLIFE ) VESTED WATER RIGHT CLAIMS
SERVICE, )
) NOS. 1926-2, 1927-2 and 1921-2
Applicant. )

COMES NOW WENDELL DeKAY, CHARLES EMLEY, BRETT HEATH, RAYMOND KOCER and LAWRENCE
KOCER, by and through their lawyers of record, Farrell, Farrell & Ginsbach, and
for their Petition to Oppose state and allege as follows:

i.

THAT the Petitioners are all landowners residing within Bennett County,
South Dakota, and are affected by the Application of the United States Fish and
Wildlife Service to validate Claim Nos. 1926-2, 1927-2 and 1921-2.

11.

THAT the Petitioners opposed the Applications of the United States Fish
and Wildlife Service for the following reasons:

a. That the use has been developed so that it has\unlawfullyAimpaired
the existing rights of the Petitioners in that the use has damaged privately
owned crop land, has started to develop saline problems, and has impaired the
use of the water by Petitioners;

b. That the use is not a beneficial use in that it has not developed
good forage for wildlife, and to allow the continuing use of the water
management practices that the United States Fish and Wildlife Service presently

exercises will not improve the conditions for wildlife, nor is the flooding of



land, in the manner in which the practice is exercised by the United States Fish
and Wildiife Service, a beneficial use of the water since it allows water to be
appropriated for the purpose of cultivating food for wildfowl on land that is
unenclosed and uncultivated;

c. That the use of the water is not in the public interest in that it
allows water to be used in such a manner as to constitute waste and for the
support of wildlife and wildfowl when the United States Fish and Wildlife
Service presently has sufficient water to handle those needs without the
validation and appropriation of further water rights;

d. That water has not been appropriated as described in Application
Nos. 1927-2, 1926-2 and 1921-2 for irrigation use with a priority date of 1939,
or 1951, and in fact water was not used on the land from 1946 through 1974.

IIT.

THAT the Petitioners, in addition to themselves testifying, expect to
call approximately seven other witnesses, most of whom are residents of Bennett
County, South Dakota, including the owners and users of the land which is the
subject of Application Nos. 1927-2, 1926-2 and 1921-2 prior to its acquisition
by the United States Fish and Wildiife Service, and the Petitioners request a
postponement from the hearing scheduled in May, 1991 and respectfully request
that the Water Management Board schedule this matter for hearing in Martin,
South Dakota, for the convenience of these witnesses upon whom it would work a
hardship to have to travel to Pierre, South Dakota because of the distance and
because the majority of the witnesses' present occupation is farming and
ranching and the springtime of the year is a critical time for the parties
because they are either calving cow herds or preparing the land for cultivation,
and further that the Petitioners believe that an examination of the land and the

practices of the United States Fish and Wildlife Service in Bennett County,

{
.

=



South Dakota, will be beneficial to the Water Management Board to help them
understand the evidence and testimony of the Petitioners in opposition to
Application Nos. 1927-2, 1926-2 and 1921-2; or, in the alternative, the
Petitioners would request that the Water Management Board appoint a hearing
examiner to take testimony and make recommendations to the Water Management
Board concerning the United States Fish and Wildlife Service Application Nos.
1927-2, 1926-2 and 1921-2.

WHEREFORE, Petitioners respectfully request the Water Management Board
to deny Application Nos. 1927-2, 1926-2 and 1921-2, and grant such other and

further relief as the Water Management Board deems just and equitable.

Dated this /< day of April, 1991.

N
A=
‘ ) e 94

JANE M. FARRELL

.

0TI i

PATRICK M. GINSBACH A
Farrell, Farrell & Ginsbach
Lawyers for the Petitione

441 North River St.

Hot Springs, SD 57747
(605) 745-5161 .

|
|
|
FARRELL, FARRELL & GINSBACH

GO



CERTIFICATE OF SERVICE

The undersigned hereby certifies that he mailed a true and correct
copy of the foregoing Petition to the individuals herein next designated, all on
the date below shown, by depositing the same in the United States mail in an

envelope securely sealed and with first-class postage thereon fully prepaid and
addressed to:

John Hatch, Chief Engineer

Dept. of Water and Natural Resources
Joe Foss Bldg.

523 East Capitol Ave.

Pierre, SD 57501-3181

William A. Godby

Regional Engineer T
United States Fish and Wildlife Service

Denver Federal Center

P.0. Box 25486

Denver, CO 80225

on the /S day of April, 1991.

N -7/47/{_,?2:,%&/&\0/\/\ C:L/\/\ P CLL,M,/”l

“PATRICK M. GINSBACH ~

e/



'STATE OF SOUTH DAKOTA * - -
BEFORE THE WATER MANAGEMENT BOARD
WENDELL DeKAY, CHARLES EMLEY,

BRETT HEATH, RAYMOND KOCER,
and LAWRENCE KOCER,

Petitioners, MOTION FOR CONTINUANCE/

UNITED STATES FISH AND WILDLIFE

)
)
)
)
- )
vs. ; APPOINTMENT OF HEARING EXAMINER
SERVICE, §

)

Applicant.

COME NOW the Petitioners, WENDELL DeKAY, CHARLES EMLEY, BRETT HEATH,
RAYMOND KOCER and LAWRENCE KOCER, by and through their lawyers of record,
Farrell, Farrell & Ginsbach, and move the Water Management Board pursuant to
SDCL 46-2A-5, for a postponement of the hearing scheduled for May 1, 1991, in
Mitchell, South Dakota, concerning the Applications filed by the United States
Fish and Wildlife Service for validation of Water Right Nos. 1926-2, 1927-2 and
1921-2, and for the matter to be rescheduled and heard in Bennett County, South
Dakota, and respectfully request the Water Management Board to conduct any
hearing in this matter at the Bennett County Courthouse in Martin, South Dakota,
vpr,.{n.the'alternative, to appoint a hearing examiner to take testimony and
‘evidéhééncon;erning the Petitioners' opposition to Applicéfion Nos. 1927-2,
192672.and_1921-2, upon the following grounds and reasons:

_1. The Petitioners are all residents of Bennett County, South Dakota,
and engaged in farming or ranching activities and during the month of May the
Petitioners' business activities include either calving out their cattle herds
or preparing the cattle herd to be bred for the following year, or cultivating
thgzlgqqur p}gnting crops, and as such it would work a hardship upon them to

have to take time away from their occupation at this crucial fime of the year to
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" be present and give testimony in Mitchell, South Dakota, on their Petition in
Opposition; and

2. In addition to the Petitioners' testimony, they would also intend
to call a number of fact witnesses, approximately seven in number, who from
their investigation have testimony add information which are pertinent to the
Petition in Opposition, and it would be extremely difficult to physically
arrange to héve these witnesses travel to Mitchell, South Dakota, to give
testimony or to Pierre, South Dakota, because some of the witnesses are also
involved in farming and ranching and at this time of the year it would be |
impossible for them to leave their business activities behind to give testimony;
and ‘

3. The water rights which the United States Fish and Wildlife Service
wishes to validate are part of the entire operation of the LaCreek Wildlife
Refuge and for the Water Management Board to gain a better understanding of the
practices and how the United States Fish and Wildlife Service wishes to put to
use this water the Petitioners believe that it will be necessary for the Water
Management Board to tnspect the land area affected by these applications and the
manner in which the water is presently being used to show the detrimental and
harmful effect it has upon the Petitioners, this visual inspection would include
the damage that has been done to crop land, the evidence of the development of
saline problems, the waste committed by the United States Fish and Wildlife
Service, and the use of the water.

WHEREFORE, the Petitioners respectfully request the Water Management
Board to adjourn the hearing scheduled for May 1, 1991 in Mitchell, South
Dakota and to reschedule the matter for hearing at thé Bennett County Courthouse
in Martin, South Dakota some time during the summer of 1991, or, in the
a]ternative,_to appoint a hearing examiner to take testimony in this matter

pursuant to SDCL 1-26-18.1.



Dated this /S day of April, 1991.
FARRELL, FARRELL & GINSBACH

ATRICK M. GINSB
Farrell, Farrell {& Gingbach
Attorneys for the\Petjtioners

441 North River St.
Hot Springs, SD 57747
(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he mailed a true and correct
copy of the foregoing Motion to the individuals herein next designated, all on
the date below shown, by depositing the same in the United States mail in an
envelope securely sealed and with first-class postage thereon fully prepaid and
addressed to:

John Hatch, Chief Engineer

Dept. of Water and Natural Resources
Joe Foss Bldg.

523 East Capitol Ave.

Pierre, SD 57501-3181

William A. Godby

Regional Engineer

United States Fish and Wildlife Service
Denver Federal Center

P.0. Box 25486

Denver, CO 80225 N

on the /S day of April, 1991.

Q;éié_})’l S :/u«/r

ATRICK M. GINSBACH /’//
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4/22/91
(date)

page

Parties of Record before Water Management Board WP Appl No, 1921-2

VR Claim Nos. 1926-2 § 1927-2

(US Fish § Wildlife Service)

William Godby, Regional Engineer

OPPONENTS

U.S. Fish § Wildlife Service

Denver Federal Center

Jane Farrell

Box 25486

Pat Ginsbach

Attorney at Law

441 N River

Hot Springs, SD 57747

John Kunz

Rocky Mountain Regional Solicitor's

Representing:

Raymond Kocer, RR, Martin, SD 57551

730 Simms St Suite 450

Lawrence Kocer, Box 156, Martin, S 57551

Wendell DeKay, Tuthill, SD 57574

Charles Emley, Box 673, Martin, SD 57551

Brett Heath, HWC 3, Box 20, Martin, SD 57551

-

(1926-2 & 1927-2 only)

Kenneth Keegan, HWC 3, Box 24, Martin, SD




DEPARTMENT OF WATER & NATURAL RESOURCES

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

[;REATFACE& EREATPLACE&

April 23, 1991

NOTICE

TO: William A. Godby, Regional Engineer
U.S. Fish and Wildlife Service
Denver Federal Center
P.O. Box 25486
Denver, CO 80225
and Parties of Record (see attached list)

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

SUBJECT: Automatic Delay of Hearing on Water Permit Application No.
921-2>and Postponement of Hearing of Validation of Vested
Rig Claim Nos. 1926-2 and 1927-2.

On April 17, 1991, a petition opposing Water Permit Application No.
1921-2 and Vested Right Claim Nos. 1926-2 and 1927-2 was received from
Jane Farrell and Patrick Ginsbach, attorneys representing Wendell
DeKay, Charles Emley, Brett Heath, Raymond Kocer and Lawrence Kocer.
The petition also requested a postponement of the May 1, 1991 hearing
and that the Water Management Board schedule this matter for a hearing
in Bennett County. Therefore, the hearing on Application No. 1921-2
is automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will
NOT be held on May 1, 1991. The hearing to consider validation of
Claim Nos. 1926-2 and 1927-2 will be scheduled with Application No.
1921-2.

The Water Management Board will consider at the May 1, 1991 meeting
the request for the hearing to be held in Bennett County or that a
hearlng examiner be appointed. This request will be heard at 10:00 am
in the meetlng room at Chef Louie's, 601 E. Havens, Mitchell, SD. The
agenda time is an estimate and may be delayed due to prior agenda
items. There will be no testimony and evidence taken during the May
1, 1991 meeting concerning Application No. 1921-2 and Claim Nos.
1926-2 and 1927-2.

Notice of the time and place of the hearing will be given at a later
date.

cc: Water Management Board

John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General

re
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CERTIFICATION

I hereby certify that on April 23, 1991 I have personally deposited
with the U.S. Mail postage prepald envelopes containing a Notice of

Delay of Hearing on Water Permit Application No. 1921-2 and
Postponement of Hearing of Validation of Vested Right Claim Nos.

1926-2 and 1927-2 addressed William A. Godby, Regional Engineer, U.S.

Fish and Wildlife Service, Denver Federal Center, P.O. Box 25486,

Denver, CO 80225 and Parties of Record.

Cotbistl o2 gt

Cheryl F. Frost
Secretary

STATE OF SOUTH DAKOTA )
) ss
COUNTY OF HUGHES )

Sworn to, before me, this 2‘)‘7‘/'day of /Q,OV ;'{ , 1991.
14

i o ey et otary Public
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NOTARY PURLIC 2~~~ &
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER,
and LAWRENCE KOCER,

APPLICATION FOR VALIDATION

)

)

)
Petitioners, )
) OF VESTED WATER RIGHT CLAIMS
)
)
)
)
)
)

V.

UNITED STATES FISH AND WILDLIFE
SERVICE,

Applicant. Nos. 1926-2, 1927-2, & 1921-2

MOTION FOR CONTINUANCE/SETTING OF HEARING DATE

COMES NOW the United States Fish and Wildlife Service (FWS),
a component agency of the United States Department of the Inter-
ior, by and through counsel, and pursuant to SDCL 46-2A-5, hereby
requests that, irrespective of where the hearing might be held,
the hearing in the subject matter be continued until the Water
Management Board’s next regularly-scheduled meeting in October,
1991. The reason for this request is that FWS“will need all of
this time to adequately prepare its case ahd respond to the
objections raised in the petitioners’ Petition to Oppose. This
continuance is not being sought for purposes of delay, and
previous to this request, FWS has not sought, nor has it been

granted, any other continuances in the subject case.



For the above reasons, FWS believes that good cause exists
for granting this request, and hereby states that the granting of
this request will best serve the interests of justice.

DATED this 26th of April, 1991.

N Rt

John R.)Kunz
t Region®l Solicitor
Rocky Mountain i

P.O. Box 25007, D-105
Denver Federal Center
Denver, CO 80225
(303) 236-8444

CERTIFICATE OF SERVICE

I hereby certify that on this 26th day of April, 1991, true
and correct copies of the foregoing Response to Motion for
Continuance/Appointment of Hearing Examiner were mailed, via
overnight mail, to the following:

Mr. John Hatch, Chief Engineer
Water Rights Division

Dept. of Water & Natural Resources
Joe Foss Building

523 East Capitol

Pierre, SD 57501-3181

Jane M. Farrell, Esq.
Patrick M. Ginsbach, Esq.
Farrell, Farrell, & Ginsbach
441 North River Street

Hot Springs, SD 57747

R Gl O
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER,
and LAWRENCE KOCER,

APPLICATION FOR VALIDATION
OF VESTED WATER RIGHT CLAIMS

Petitioners,

C S Sant S N N San?

UNITED STATES FISH AND WILDLIFE
SERVICE,

e o Numt aaet -

Applicant. Nos. 1926-2, 1927-2, & 1921-2

RESPONSE TO MOTION FOR CONTINUANCE/
APPOINTMENT OF HEARING EXAMINER

COMES NOW the United States Fish and Wildlife Service
(FWS), a component agency of the United States Department of the
Interior, by and through counsel, and hereby responds to the
petitioners’ Motion for Continuance/Appointment of Hearing

Examiner.

In their motion, petitioners ask that the hearing in
this matter be held at the Bennett County Courthouse, Martin,
South Dakota, or in the alternative, that a hearing examiner be
appointed to take evidence and testimony. Petitioners also move
the Water Management Board (the Board) to continue the subject

hearing to "some time during the summer of 1991."

By this response, FWS hereby states for the record that

it has no objection to this matter being heard in Martin, South

7/




Dakota. Moreover, FWS does not object to the hearing of this
matter being continued. 1Indeed, as evinced by the separate
Motion for Continuance filed herewith, FWS desires that the

subject hearing be conducted in October, 1991.

However, FWS is concerned with, and hereby objects to,
petitioners’ request that a hearing examiner be appointed to hear
this matter. FWS’s concern is that, if a hearing examiner is
appointed, undoubtedly one side or the other will disagree with
the examiner’s proposed findings of fact, conclusions of law, and
decision. Depending on the parties’ respective positions, this
will no doubt result in a need for further appearances before the
full Board to move the Board to either accept, reject, or modify
the examiner’s findings, conclusions, and/or decision. Indeed,
it is conceivable that one or both of the parties may even seek a
de novo review of the case by the full Board. Since the resolu-
tion of this case will ultimately rest with the full Board
anyway, it makes little sense to go through the intermediate step
of utilizing a hearing examiner, and incurring-the additional
(and unnecessary) time and expense that this process would

entail.

Additionally, and solely for the purposes of
illustration and not by way of impugning the impartiality or
integrity of any individual member of the Board, the FWS hereby

respectfully submits that the interests of justice would be



better served if the subject case were heard before the full
panel of the Board. For these reasons, FWS hereby objects to the
petitioners’ request that a hearing examiner be appointed, and

moves that this matter be heard before the full Board.

DATED this 26th day of April, 1991.

A 2 LR
John R. Kunz

Regional Solicito
Rocky Mountain Regi

P.0O. Box 25007, D-105
Denver Federal Center
Denver, CO 80225
(303) 236-8444




CERTIFICATE OF SERVICE
I hereby certify that on this 26th day of April, 1991,
true and correct copies of the foregoing Response to Motion for
Continuance/Appointment of Hearing Examiner were mailed, via

overnight mail, to the following:

Mr. John Hatch, Chief Engineer
Water Rights Division

Dept. of Water & Natural Resources
Joe Foss Building

523 East Capitol
Pierre, SD 57501-3181

Jane M. Farrell, Esq.
Patrick M. Ginsbach, Esq.
Farrell, Farrell, & Ginsbach
441 North River Street

Hot Springs, SD 57747
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FARRELL, FARRELL & GINSBACH

LAWYERS
441 NORTH RIVER STREET

HOT SPRINGS, SOUTH DAKOTA 57747 X
Martin P. Farrell Beverly J. lrwin

Certified Legal Assistant
JaneM. F 1}

. ar.re (605) 745-5161

Patrick M. Ginsbach

May 2, 1991

Rodney Freeman, Chairman

South Dakota Water Management Board
P.0. Box 176

Huron, SD 57350

Re: DeKay et al v. United States Fish and Wildlife Service;
Contested Hearing for validation of water rights contained in
Application Nos. 1927-2, 1926-2 and
For Change of Use in Application No. 1921-2

Dear Chairman Freeman:

This is to confirm the telephone call I had with you on Wednesday evening, May
1, 1991.

As 1 explained to you in the telephone call, I understood on Wednesday morning
that the Board was appointing Joel Rickenbach, who is a member of the Water
Management Board, to act as the hearing examiner in the above-referenced
contested case. Upon my return to my law office in Hot Springs on Wednesday
evening, my senior partner, Martin P. Farrell, informed me that he had performed
legal services for Mr. Rickenbach in the past although he was not currently
representing Mr. Rickenbach in performing any legal services.

Based upon my limited research, I could not find any case authority as to
whether or not it would be a conflict for Mr. Rickenbach to continue acting as
the hearing examiner in light of the fact that one of my partners has performed
legal services for him in the past and we are representing one of the parties in
the contested case proceeding in the above-referenced matter. I believe Mr.
Rickenbach could act as a fair and impartial hearing examiner and would have no
objection to him continuing as hearing examiner if that is the wish of the
Board.

You asked me to send you a letter in writing disclosing this information and to
provide a copy to the attorney for the United States Fish and Wildlife Service
so that he would have an opportunity to respond. Therefore, I am providing a
copy of this letter to John R. Kunz, the Regional Solicitor's Office, for the
Rocky Mountain Region, and to John Hatch, the Chief Engineer, and Dianne Best,
Assistant Attorney General for the Water Rights Division.

Yours truly,

PATRICK M. GINSBACH
PMG/bji
7cc: John Hatch
John R. Kunz
Dianne Best ;7£f



STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

500 EAST CAPITOL
Pierre, South Dakota 57501-5070
Phone (605) 773-3215

MARK W. BARNETT “ LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

May 8, 1991

Patrick Ginsbach
Attorney at Law

441 North River st.
Hot Springs, SD 57747

Re: DeKay et al. v. United States Fish and Wildlife
Service; Contested Hearing for validation of water
rights contained in Application Nos. 1927-2, 1926-2 and
For Change of Use in application No. 1921-2

Dear Mr. Ginsbach:

This letter is confirm our telephone conversation of May 8,
1991, wherein we discussed your concerns regarding the
appointment of Mr. Joel Rickenbach as hearing examiner in
the above-entitled proceeding. Apparently one of your law
partners has performed legal services for Mr. Rickenbach at
some point in the past.

The Division of Water Rights has no objection to the
continued appointment of Mr. Rickenbach as hearing examiner
in this matter. It is the position of the Division of Water
Rights that Mr. Rickenbach would be a fair and impartial
hearing examiner.

“

Singérely,

//
/uC Gine)
W
Diane Best
Assistant Attorney General

DB:js

cc: John R. Kunz
John Hatch
Rodney Freeman
John Guhin
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United States Department of the Interior  fRoat: m—

OFFICE OF THE SOLICITOR P——
ROCKY MOUNTAIN REGION E |

730 SIMMS STREET - SUITE 450 - 0w
TELE: 303/236-8444 P.O. BOX 25007
FTS: 776-8444 DENVER FEDERAL CENTER
FAX: 303/236-8644 May 9 , 1991 DENVER. COLORADO 80225

FTS: 776-8644

FWS.RM.0636

Mr. Rodney Freeman

Chairman, South Dakota Water Management Board
P.O. Box 176

Huron, SD 57350

Re: DeKay et al. v. United States Fish and Wildlife Service:;

Contested Hearing in Application Nos. 1927-2, 1926-2, and
1921-2

Dear Chairman Freeman:

I recently received a copy of a May 2, 1991, letter sent to you
from Mr. Patrick M. Ginsbach. In that letter, Mr. Ginsbach
stated his understanding that Mr. Joel Rickenbach, a member of
the Water Management Board, has been appointed to act as the
hearing examiner in the captioned matter. Mr. Ginsbach further
indicated that Mr. Martin P. Farrell (Mr. Ginsbach’s senior
partner) has previously performed legal services for Mr. Ricken-
bach. Apparently, Mr. Farrell is not currently performing any
legal services for Mr. Rickenbach. Lastly, Mr. Ginsbach stated
that he was providing me with a copy of his letter so that I
would have an opportunity to respond.

1 appreciate Mr. Ginsbach’s forthrightness in disclosing this
matter, and the opportunity to respond. In light of the above
situation, although I too am unable to state any case authority
1nd1cat1ng whether it would be a conflict for Mr. Rickenbach to
continue to be the hearing examiner, for the following reasons, I
think that it would be prudent to appoint another hearing ex-
aminer.

It cannot be denied that there has been a past relationship
between Messrs. Farrell and Rickenbach. Although Mr. Farrell is
not currently representing Mr. Rickenbach, there is no guarantee
that this relationship will not continue at some point in the
future. Given the fact that there has been and might continue to
be a professional relationship between Messrs. Farrell and
Rickenbach, there is at least the possibility of an existing or
future conflict. Admittedly, Mr. Ginsbach is not a direct party
to the relationship between Messrs. Farrell and Rickenbach.
However, it is a well-established principle that a conflict as to
one member of a firm is a conflict as to all members of the firm.



For these reasons, and to avoid the mere appearance of im-
propriety, I would object to the appointment of Mr. Rickenbach
and would strongly suggest that another hearing examiner be
appointed.

I wish to emphasize that I am not attacking Mr. Rickenbach’s
credibility or impartiality. I have no reason to believe that
Mr. Rickenbach would not be a fair and impartial hearing ex-
aminer. However, for the reasons stated, I firmly believe that
the most prudent and professional approach would be to appoint a
new hearing examiner.

Thank you and Mr. Ginsbach for giving me the opportunity to
comment on this matter. I look forward to the Board’s ruling.
Incidentally, I have not yet received a copy of the Board’s
ruling concerning the hearing held on May 1-2, 1991. I am
particularly interested in knowing when and where the scheduled
hearing for the captioned matter will be. I assume that an order
of the Board will be forthcoming, and I also look forward to
receiving a copy of the same. Thank you for your consideration.

Sincerely,

cc: Patrick M. Ginsbach, Esqg.
Farrel, Farrell and Ginbach
441 North River Street
Hot Springs, S.D. 57747

Ginger Chesy, Region 6, U.S. Fish and Wildlife Service

/e



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

GREATFACES GREATPLACES. PIERRE SOUTH DAKOTA  57501-3181
s Ous) — X
May 10, 1991 77/
NOTICE
TO: William Godby, Regional Engineer

U.S. Fish & Wildlife Service
P.O. Box 25486
Denver Federal Center
Denver, CO 80225
and Parties of Record (see attached sheet)

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

SUBJECT: Appointment of a Hearing Officer for Water Permit
Application No. 1921-2 and Vested Water Right Claim Nos.
1926~-2 and 1927-2

Oon May 1, 1991, the Water Management Board appointed Joel Rickenbach
to act as hearing examiner for Water Permit Application No. 1921-2 and
Vested Water Right Claim Nos. 1926-2 and 1927-2. A hearing will now
be scheduled in Bennett County. A future notice of the hearing time
and place will be sent to all parties in the upcoming weeks.

Applicable provisions of the Notice of Hearing published March 27,
1991 and April 3, 1991 for Water Permit Application No. 1921-2 and
January 9 & 16, 1991 for Vested Water Right Claim Nos. 1926-2 and
1927-2 in the Bennett County Booster II will still apply at this
hearing.

This hearing is an adversary proceeding. Any person having filed a
petition and the applicant have the right to be represented by a
lawyer. These and other due process rights will be forfeited if not
exercised. Decisions of the Board may be appealed to the Circuit
court and the State Supreme Court as provided by law.

cc: Diane Best, Assistant Attorney General
John Kunz, US Fish & Wildlife Service
Ginger Chesy, US Fish & Wildlife Service




Parties of Record for Vested Water Right Application No. 1927-2

U.S. Fish & Wildlife Service
September 18,

U.S. Fish & Wildlife Service
Denver Federal Center
Denver, CO 80225

Brett Heath
HWC 3, Box 20
Martin, SD 57551

Lawrence H. Kocer
Box 156
Martin, SD 57551

Pat Ginsbach

Farrell, Farrell & Ginsbach
441 N. River

Hot Springs, SD 57747
745-5161

Raymond J. Kocer

Martin, SD 57551

Wendell Dekay
Tuthill
South Dakota 57574

Charles W. Emley
Box 673
Martin, SD 57551
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CERTIFICATION

I hereby certify that on May 10, 1991 I have personally deposited with
the U.S. Mail postage prepaid envelopes containing a Notice of
Appointment of a Hearing Officer for Water Permit Application No.
Q921-2>and Vested Water Right Claim Nos. 1926-2 and 1927-2 addressed
as follows:

Uillism Geodhy, Pegional) Frrinecer, U.S. Fish & Wildlife Service, P.O.
DOX 29486, Denvel leQelal Lenver, Denver, o cuzdi.

John Kunz, U.S. Fish & Wildlife Service, P.0O. Box 25486, Denver
Federal Center, Denver, CO 80225.

Ginger Chesy, U.S. Fish & Wildlife Service, P.O. Box 25486, Denver
Federal Center, Denver, CO 80225.

Parties of Record:

Raymond J. Kocer, RR, Martin, SD 57551.

Brett Heath, HWC 3, Box 20, Martin, SD 57551.

Wendell Dekay, Tuthill, SD 57574.

Lawrence H. Kocer, Box 156, Martin, SD 57551.

Charels W. Emley, Box 673, Martin, SD 57551.

Pat Ginsbach, Farrell, Farrell & Ginsbach, 441 N. River, Hot Springs,
SD 57747.

Interoffice to Diane Best, Assistant Attorney General, Capitol
Building.

Tkl T sest

Cheryl F. Frost

Secretary
STATE OF SOUTH DAKOTA )
) ss
COUNTY OF HUGHES )
Sworn to, before me, this /4th day of /‘7«\/ , 1991.
7
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§ JOHN HATCH j;
NOTARY PUBRLIC /272 tarv Public
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¢ My Commission Expires Apr.1,1993
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SPECIAL TELEPHONIC MEETING OF THE WATER MANAGEMENT BOARD
DULY CALLED BY CHAIRMAN FREEMAN
ROOM 413, JOE FOSS8 BUILDING, PIERRE, 8D
MAY 24, 1991

Those present for the telephonic Water Management Board meeting were
Board members: Rodney Freeman, Marian Gunderson, Francis Brink, Roger
VanderVorst, Dwayne Rollag

John Kunz, attorney, representing U.S. Fish & Wildlife Service

Pat Ginsbach, attorney for opposing parties

Water Rights Division

John Hatch
Eric Gronlund
Rassool Ahadi
Jaci Konop

Deputy Attorney General

John Guhin
Assistant Attorney General
Diane Best

The meeting was formally called to order by Chairman Freeman at 10:05
am.

Chairman Freeman stated that the record should show that the telephone
operator is trying to get Joel Rickenbach on the line to join in the
meeting.

Chairman Freeman stated that this meeting was called to appoint another
hearing officer to conduct a hearing on Water Permit Application No.
1921-2 and Vested Water Right Claim Nos. 1926-2 and 1927-2, and to set
a date for a hearing. The Department of Interior has objected to Mr.
Rickenbach being the hearing officer.

John Kunz and Pat Ginsbach agreed with Chairman Freeman.

Chairman Freeman questioned how long the hearing on the applications
would take.

Mr. Kunz stated that he estimated it would be three days.
Mr. Ginsbach agreed with Mr. Kunz.

Chairman Freeman stated that the hearing dates could be June 26, 27,
and 28 and in Martin.

Mrs. Gunderson stated that she could be the hearing officer.



Mr. Brink, Mr. Rollag, and Mr. VanderVorst were all in agreement.

Mr. Brink MOVED, SECONDED by Mr. VanderVorst to set the hearing for
June 26, 27, and 28 in Martin, with Marian Gunderson appointed as
hearing officer subject to Mr. Rickenbach's consent to withdraw as
hearing officer. MOTION CARRIED.

Chairman Freeman suggested that prior to the hearing the issues should
be set forth, the exhibits identified, the witnesses and what their
testimony will be, and the parties positions' on the issues.

Chairman Freeman suggested that Mrs. Gunderson and Mr. Guhin determine
what should be in a prehearing order and Mr. Guhin could coordinate a
time for submitting it with the various parties involved.

Mr. Ginsbach agreed with Mr. Freeman.

Chairman Freeman requested that Mr. Hatch contact Mr. Rickenbach to see
if he is agreeable with withdrawing as hearing officer.

Mr. Hatch stated that this would be done.

Chairman Freeman asked Mr. Ginsbach to check with the court and make
certain there would be a room available for the three days.

Mr. Ginsbach stated that this would be done.
Mr. Hatch suggested they start the meeting at 9:00 am.
Mr. Kunz and Mr. Ginsbach agreed with the time.

Mr. Rollag MOVED, SECONDED by Mr. Brink for the meeting to adjourn.
MOTION CARRIED.

Meeting adjourned at 10:20 am.

Rodney Freeman, Chaf‘?an
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Berhita Loucks, Secretary

Following the meeting, Mr. Rickenbach submitted a letter stating that
he agreed to withdraw as hearing officer (copy on file).



DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
Ny JOE FOSS BUILDING
P R 523 EAST CAPITOL
[;REATFACES.[;REATPLACE& PIERRE SOUTH DAKOTA 57501-3181
May 24, 1991
NOTICE
TO: William Godby, Regional Engineer

U.S. Fish & Wildlife Service
P.0. Box 25486
Denver Federal Center
Denver, CO 80225
and Parties of Record (see attached sheet)

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

SUBJECT: Appointment of a Hearing Officer for Water Permit
- Application No. 1921-2 and Vested Water Right Claim Nos.
1926-2 and 1927-2 E

On May 24, 1991, during a telephone Conference Call Board meeting, the
Water Management Board appointed Marian Gunderson to act as hearing
“examiner for' the hearings on Water Permit Application No. 1921-2 and
Vested Water Right Claim Nos. 1926-2 and 1927-2 subject to previous
hearing examiner, Joel Rickenbach consenting to withdraw as hearing
examiner. The hearing to consider these applications has been
scheduled for June 26-28, 1991. The hearing is scheduled to begin at
9:00 am. MST, June 26, 1991 in the American Legion Dining Hall,
Martin, SD 57551. .

Applicable provisions of the Notice of Hearing published March 27,
1991 and April 3, 1991 for Water Permit Application No. 1921-2 and
January 9 and 16, 1991 for Vested Water Right Claim Nos. 1926-2 and
1927-2 in the Bennett County Booster II will still apply at this
hearing.

This hearing is an adversary proceeding. Any person having filed a
petition and the applicant have the right to be represented by a
lawyer. These and other due process rights will be forfeited if not
exercised. Decisions of the Board may be appealed to the Circuit
Court and the State Supreme Court as provided by law.

cc: Diane Best, Assistant Attorney General
John Guhin, Deputy Attorney General
Ginger Chesy, US Fish & Wildlife Service
Marian Gunderson, Water Management Board Hearing Officer
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CERTIFICATION

I hereby certify that on May 24, 1991, I have personnally deposited
with the U. S. Mail postage prepaid envelopes containing a Notice
Appointment of a Hearing Officer for Water Permit Application No.
1921-2 and Vested Water Right Claim Nos. 1926-2 and 1927-2 addressed
as stated on the Parties of Record Sheet and the following:

Ginger Chesy, U.S. Fish & Wildlife Service, P.O. Box 25486, Denver
Federal Center, Denver, CO 80225

Marian Gunderson, 811 W 3rd, Yankton SD 57078

Copy sent interoffice to:

Diane Best, Assistant Attorney General, Capitol Building
John Guhin, Deputy Attorney General, Capitol Building

(oratt st

Cheryl F. Frost

Secretary
STATE OF SOUTH DAKOTA )
) Ss

COUNTY OF HUGHES )
Sworn to, before me, this 227%™ day of May , 1991.

?gf " JOHN HATCH I

¥ @soum DAKOTA@ y Y

s My Fpmm1,5|on Explref Apr. 1, 1993 kS “

Bl
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STATE OF SOUTH DAKOTA

500 EAST CAPITOL
Pierre, South Dakota 57501-56070
Phone (605) 773-3215

1K W. BARNETT LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

May 31, 1991

MEMORANDUM

TO: Parties interested in Water Permit Application
No. 1921-2 and Vested Water Right Claim Nos.
1926-2 and 1927-2

FROM: John P. Guhin, Deputy Attorney General édé%O{/éégéiZQZ;/’-\

RE: Prehearing Order

I am herewith enclosing a Prehearing Order entered at the
direction of the hearing officer, the Honorable Marian
Gunderson.

The Prehearing Order is being sent by FAX to the United
States to facilitate its ability to make the first
submission.

JPG:do
cc: (See Certificate of Service)
Marian Gunderson



BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

IN THE MATTER OF THE
APPLICATION TO VALIDATE
VESTED WATER RIGHT CLAIM
NOS. 1926-2 AND 1927-2,
LACREEK NATIONAL WILDLIFE
REFUGE PREHEARING ORDER
and

IN THE MATTER OF APPLICATION
NO. 1921-2 TO AMEND WATER
PERMIT NO. 265-2

The following order is herewith entered at the
direction of the hearing officer, the Honorable Marian

Gunderson.

A. Briefing to be supplied to all parties and the hearing
examiner.

1. The United States Fish and Wildlife Service
and any party supporting its position shall, by or on
June 7, 1991, place in the United States mail, First Class
postage prepaid, the following:

a. A brief description of the relief
requested pursuant to each of the
above-entitled applications and a brief
statement of the facts the proponents
intend to prove which give rise to such
relief;

b. An identification of any
extraordinary 1legal issues which may
arise during the hearing and a statement
of how those 1legal issues should be
‘resolved.

c. Any other concise briefing or
argument the proponents of the
applications desire to make.

2. Any party opposing any application of the

United States Fish and Wildlife Service shall place in the

]
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United States mail, First Class postage prepaid, the
following materials by June 17, 1991:

a. A short statement of the relief
requested with regard to each of the
above applications and a brief statement
of the facts the opponents intend to
prove in support of their position.

b. A short statement with regard to
any of the legal arguments raised by the
United States Fish and Wildlife Service.
Identification of any further
extraordinary 1legal issues which may
reasonably be anticipated to arise at

hearing, and a statement as to how they
should be resolved.

c. Any other <concise briefing or
argument the opponents wish to file.

3. The United States and any other proponent may
make any reply they desire to make to the position of the
opponents by placing such reply in the mail by June 21,
1991.

4. The materials and statements required by
paragraph A. shall be mailed to all parties, to the hearing
examiner and to the counsel to the hearing examiner.

B. Agreement among the parties regarding admission of
facts and regarding documents which may be admitted
into evidence without objection.

1. The United States Fish and Wildlife Service
and any party supporting the United States shall, by or onw
June 7, 1991, place in the United States mail, First Class
postage prepaid, the following:

a. A statement of any facts which the

United States Fish and Wildlife Service

desires to stipulate into evidence.

b. An identification of any
documentary evidence which the United

90



States Fish and Wildlife Service wishes
to introduce into evidence along with
copies of such evidence.

2. Any party opposing the application of the
United States Fish and Wildlife Service shall reply to the
submission of the United States by placing in the United
States mail by June 17, 1991, the following materials:

a. A statement of agreement or

disagreement to any facts which the

United States has proposed to be

stipulated into evidence.

b. A statement as to whether the

opponents agree to allow any proposed

documentary evidence into the record

without objection.

c. An identification of any further
facts which may be stipulated into

evidence. An identification of any
documentary evidence which the opponents
wish to introduce into evidence. The

opponents shall supply copies of such

evidence to the proponents and other

parties.

3. The United States shall, by June 21, 1991,
state its agreement or disagreement with any proposed facts
which the opponents wish to stipulate into evidence and
shall state whether it objects to the admission of any
documentary evidence proposed for admission into evidence by

the opponents.

4, The parties may vary the scheduled events set
out in paragraph B. by mutual consent without order of the
hearing examiner. The intent of paragraph B. 1is to
encourage the parties to enter into such agreements for the
admission of exhibits and the stipulation of facts as are

appropriate but not to interfere with the litigation of the

oy



case as the parties believe to be appropriate. The

submissions identified in paragraph B. are not to be

supplied to the Hearing Examiner or counsel to the Hearing

Examiner. Nothing in paragraph B. is intended to preclude

admission of any evidence if there has been a reasonable

effort to comply with paragraph B.

C. The parties shall, at the commencement of the hearing
in this matter, clearly identify any facts which the
parties have agreed will be stipulated into evidence.
The parties shall also identify, at the time of

commencement of the hearing, any exhibits which may be
admitted into evidence without objection.

-, 47
Dated this [~ day of 7. , 1991.

He&ring Examiner
Water Management Boa



BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

IN THE MATTER OF THE
APPLICATION TO VALIDATE
VESTED WATER RIGHT CLAIM
NOS. 1926-2 AND 1927-2,
LACREEK NATIONAL WILDLIFE
REFUGE CERTIFICATE OF SERVICE
and

IN THE MATTER OF APPLICATION
NO. 1921-2 TO AMEND WATER
PERMIT NO. 265-2

N e N s’ N Namt? Nast? Vst gt gl mt? st

The undersigned hereby certifies that true and
correct copies of a Presentence Order in the above-entitled
matter were served by First Class mail, postage prepaid on
William Godby, Regional Engineer, U.S. Fish & Wildlife
Service, Denver Federal Center, Box 25486, Denver, CO 80225;
and Jane Farrell, Pat Ginsbach, Attorneys at Law, 441 N.
River, Hot Springs, SD 57747; and served by FAX at
303-236-8644 on John Kunz, Rocky Mountain Regional
Solicitor’s Office, 730 Simms St., Suite 450, Golden, CO
80401; and served by Interoffice mail on John Hatch, Chief
Engineer, Department of Environment and Natural Resources,
Division of Water Rights, 523 E. Capitol Ave., Pierre, SD
57501-3182; and hand-delivered to Diane Best, Assistant
Attorney General, 500 E. Capitol, Pierre, SD 57501-5070, on

this 31st day of May, 1991.

Johny/P. Guhin
Deputy Attorney General
500 E. Capitol

Pierre, SD 57501-5070
Telephone: (605) 773-3215
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BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

IN THE MATTER OF THE
APPLICATION TO VALIDATE
VESTED WATER RIGHT CLAIM
NOS. 1926-2 AND 1927-2,
LACREEK NATIONAL WILDLIFE
REFUGE,

PREHEARING BRIEF
and
IN THE MATTER OF APPLICATION

NO. 1921-2 TO AMEND WATER
PERMIT NO. 265-2

S S N N sl Nt N St st wd et s

COMES NOW the United States Fish and Wildlife Service (FWS),
the applicant in the captioned proceeding, and pursuant to the
May 31, 1991, Prehearing Order of the Honorable Marian Gunderson,

Hearing Examiner, hereby submits the following prehearing brief.

I. APPLICATION NO. 1926-2
A. DESCRIPTION OF RELIEF REQUESTED

In Application No. 1926-2, FWS has applied for a permit to
appropriate some 3.36 cubic feet per second (CFS) of water to
flood irrigate some 235 acres of land located on FWS’s LaCreek
National Wildlife Refuge (NWR). In this application, FWS has
requested that it be given a vested right in and to said water
(referred to hereafter as the Springs Water), with a claimed
priority date of January 1, 1939. For purposes of this brief,
and without attempting to provide detailed legal descriptions of

the water sources or the lands irrigated by such water 1/, the

1/ Such detailed legal descriptions can be found in
FWS’'s application on file with the Water Management Board (the
Board).
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Springs Water comes from six springs located to the south of Lake
Creek on the LaCreek NWR, Bennett County, South Dakota. The
Springs Water irrigates NWR lands to the north of the Springs,
which lands are generally located on the west end of the LaCreek

NWR.

B. STATEMENT OF FACTS WHICH FWS INTENDS TO PROVE
GIVING RISE TO REQUESTED RELIEF

Although not intended to be an exhaustive or detailed
listing of all the facts which FWS will adduce at the hearing, in
support of its application, FWS will prove the following salient

facts at the hearing:

1. The original appropriator of the Springs Water was Mr.

Berthol Brown.

2. As early as 1937, but in any event, no later than 1939,
water from the Springs was used to flood irrigate lands

adjacent to the Springs.

3. By a Warranty Deed dated September 2, 1971, FWS ac-
quired all of Mr. Brown’s right, title, and interest in and

to the Springs Water.

4. Since September 2, 1971, FWS has, without interruption,
continued to use the Springs Water to flood irrigate lands

on the LaCreek NWR.



5. Based on findings that FWS has appropriated the Springs
Water for irrigation use, and that FWS’s use of the Springs
Water has been developed without unlawful impairment of
existing rights, constitutes a beneficial use, and is in the
public interest, the Chief Engineer, Department of Environ-
ment and Resources, Division of Water Rights, has recom-
mended that FWS’s application be validated with a priority

date of January 1, 1951. 2/

6. FWS has, in fact, appropriated the Springs Water for
irrigation use, and FWS’s use of the Springs Water does not
unlawfully impair existing rights, does constitute a benefi-

cial use, and is in the public interest.

C. IDENTIFICATION OF EXTRAORDINARY LEGAL ISSUES WHICH
MAY ARISE DURING THE HEARING

Although the FWS cannot be certain, from the objectors’
Petition to Oppose FWS’s application, it is apparent that, during

the hearing, the following legal issues may arise:

1. FWS’s use of the Springs Water has unlawfully impaired
the objectors’ existing rights because such use has damaged

privately owned crop land, developed saline problems, and

2/ At the hearing, FWS will prove that, despite the
State Engineer’s finding, FWS’s application should be validated
with a priority date of January 1, 1939. FWS will prove this
fact in direct contravention to the objectors’ allegation that
the Springs Water has not been appropriated as above-described,
and that the Springs Water was not used from 1946-1974.

3



has impaired the use of the water by the objectors. See

paragraph II.a of the objectors’ petition.

RESPONSE AS TO HOW THIS ISSUE SHOULD BE RESOLVED: Section
46-2A-9 of S.D. Codified Laws Ann. (SDCL) provides that a
permit to appropriate water may be issued if: (1) there is
a reasonable probability that there is unappropriated water
available; (2) the proposed diversion can be developed
without unlawful impairment of existing rights; (3) the
proposed use is a beneficial use; and (4) the proposed use

is in the public interest. 3/

In objecting to FWS’s application, the objectors allege that
FWS’s use of the Springs Water violates the second prong of
the above statute. That is, the objectors allege that FWS’s
use of the Springs Water impairs the objectors "éxisting
rights." However, in making this objection, the objectors’
completely misconstrue the language and intent of the

statute. It is clear from the context of SDCL, §§ 46-2A et

3/ The precise statutory language is as follows:

A permit to appropriate water may be issued only if
there is reasonable probability that there is unap-
propriated water available for the applicant’s proposed
use, that the proposed diversion can be developed
without unlawful impairment of existing rights and that
the proposed use is a beneficial use and in the public
interest.

SDCL, § 46-2A-9.



seqg. 4/, that the sole purpose of these statutes is to
govern the appropriation/adjudication of water rights.
Hence, when SDCL, § 46-2A-9 states that permits may be
issued to appropriate water only if the proposed diversion
can be developed without unlawful impairment of "existing
rights," the unambiguous intent of the language is to
proscribe the unlawful impairment of existing water rights.
Thus, this statute does not concern, as the objectors
assert, the possible impairment of real property rights.
Accordingly, there is no legal basis for the objectors’
ailegation that FWS’s use of the Springs Water unlawfully

impairs their existing real property rights. 5/

The objectors further allege that FWS’s use of the Springs
Water "has impaired the use of the water by [objectors]."
Contrary to the previously-discussed allegation,-in making
this argument, the objectors at least facially succeed in
making an allegation arguably covered by SDCL, § 46-2A-9.
However, to the best of FWS’s knowledge, the objectors do

not have any existing or vested rights in and to the Springs

4/ This group of statutory provisions pertains to the
procedures governing the appropriation of water. SDCL, § 46-2A-
9--the statute under discussion--is one of these statutes.

5/ The objectors might argue that this reasoning is
unduly harsh, and that it deprives them of a legal remedy to seek
redress for injuries to their real property. This is not true.
If the objectors feel that their real property has been damaged
by FWS’s use of the Springs Water, there are separate legal
remedies that the objectors can pursue. However, such remedies
sound in tort, and are completely separate from and unrelated to
the context of the subject application, and the relief being
sought by FWS. Therefore, in the context of these proceedings,
the Board should not consider such objections.

5



Water. Simply put, the objectors have no "use of the water"
(legal or otherwise) for FWS to impair. For this reason,
there is no factual or legal basis for the objectors’

allegation, and it must be disregarded.

2. FWS’s use of the Springs Water is not a beneficial use
in that it has not developed good forage for wildlife, and
will not improve conditions for wildlife. Additionally,
FWS’s use of the Springs Water is not a beneficial use since
it allows water to be appropriated for the‘purpose of
cultivating food for wildfowl on land that is unenclosed and

uncultivated. See paragraph II.b of objectors’ petition.

RESPONSE AS TO HOW THIS ISSUE SHOULD BE RESOLVED: SDCL,
section 46-1-6.(3) defines beneficial use as "any use of
water . . . that is reasonable and useful and beneficial to
the appropriator, and at the same time is consistent with
the interest of the public of this state in the best utiliz-
ation of water supplies.™ A key part of this definition is

that the use must be useful and beneficial to the ap-

propriator. The FWS is the Federal agency entrusted with
managing the LaCreek NWR. The management of the refuge
involves a myriad of institutional and individual experience
and expertise. Although the objectors are certainly en-
titled to their opinions, by alleging that the FWS’s use of
the Springs Water is not a beneficial use because it does
not develop good forage or improve conditions for wildlife,
the objectors place themselves in the rather unique and

6



unenviable position of dictating, contrary to the institu-
tional and individual experience and expertise of FWS--the
actual appropriator of the water--what the beneficial use
is. 6/ This is contrary to logic, common sense, and the
language and intent of SDCL, § 46-1-6.(3). Accordingly,
there is no merit to the objectors’ allegation, and it must

be disregarded.

Objectors also allege that FWS’s use of the Springs Water is
not a beneficial use because it allows water to be ap-
propriated for the purpose of cultivating food for wildfowl
on land that is unenclosed and uncultivated. Although FWS
is unclear as to the objectors’ basis for this argument, FWS
is aware of one appropriative state that has refused to
appropriéte water for irrigation of unenclosed and unoc-

cupied lands for the sole purpose of propagating wild water

fowl. See Lake Shore Duck Club v. Lake View Duck Club, 50

Utah 76, 80-81, 166 P. 309 (1917). However, South Dakota
has not adopted this rule. 1Indeed, no other appropriative
state has adopted this principle. Additionally, it must be
noted that the Utah decision is a fairly old one,.made well
before recreational facilities and wildlife habitats became
an important part of Western water development. For these

reasons, it would be folly, as the objectors suggest, for

6/ In point of fact, and completely contrary to the

objectors’ assertions, testimony will be adduced at the hearing
which will prove that FWS’s use of the Springs Water does devel-
op good food--not necessarily, as the objectors allege, good
"forage", and enhances wildlife habitat.

7
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the Board to adopt such a position. Moreover, it must be
noted (as will be adduced at the hearing), that, at the
LaCreek NWR, the lands are not irrigated for the sole
purpose of propagating wild water fowl. FWS’s stated use of
the Springs Water is to flood irrigate. This water is used
to irrigate meadows, wild hay, and even grain. Although
some of this crop is not cut or otherwise harvested, thus
leaving wildfowl habitat and food, much of the crop is
harvested or used for pasture. Thus, there is absolutely no
merit to the objectors’ argument, and it must not be given

any consideration.

Consistent with the above reasoning, although there is no
South Dakota law on point, at least six other appropriative
states recognize that irrigation of uncultivated lands for
wild hay, wild meadow, or native grasses is a valid use for
which water might be appropriated. 7/ There is no question
that, on the LaCreek NWR, the Springs Water is used to
irrigate wild hay, wild meadow, and/or native grasses.
Hence, FWS’s practice is completely consistent with other
state law and is not inconsistent with South Dakota state

law. Accordingly, the Board should have no difficulty in

7/ See Campbell v. Ingram, 37 Cal. App. 728, 730-31, 174
P. 366 (1918); Oliver v. Skinner, 190 Or. 423, 437-38, 226 P.2d
507 (1951); In re Silvies River, 115 Or. 27, 41, 237 P.2d 322
(1925); Jensen v. Birch Creek Ranch Co., 76 Utah 356, 361-62, 289
P. 1097 (1930); Rodgers v. Pitt, 129 F. 932, 942 (C.C. D. Nev.
1904); Anderson Land & Stock Co. v. McConnell, 188 F. 818, 822
(C.C. D. Nev. 1910); Rudge v. Simmons, 39 Idaho 22, 27-28, 226 P.
170 (1924); and Sayre v. Johnson, 33 Mont. 15, 19, 81 P. 389
(1905).

/2]



concluding that the FWS’s use of the Springs Water is a
validly recognized use for which water might be ap-

propriated.

For the above reasons, the arguments of the objectors are

without merit, and they must be disregarded.

3. FWS’s use of the Springs Water is not in the public
interest because it supports wildlife and wildfowl, and
constitutes waste (presumably because FWS already has, in
the words of the objectors, "sufficient water") to manage
the LaCreek NWR without the validation and appropriation of
further water rights. See paragraph II.c of objectors’

petition.

RESPONSE AS TO HOW THIS ISSUE SHOULD BE RESOLVED:> The
objectors have not explained why the support of wildlife and
wildfowl is contrary to the public interest. Obviously, FWS
strongly disagrees with this position, and will adduce facts
at the hearing proving that the existence and management of

the LaCreek NWR is squarely in the public interest. 8/

Concerning the objectors’ allegation that the FWS’s use of

the Springs Water constitutes waste, FWS once again strongly

8/ Indeed, FWS will adduce facts at the hearing which
will prove that at least one of the objectors directly profits
from the wildlife that inhabits the LaCreek NWR. This would
strongly suggest that, at least with respect to this objector,
FWS’s use of the Springs Water is in the "public interest.®

9
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disagrees, and submits that the objectors will be unable to
adduce any facts proving this allegation. Notwithstanding
this fact, the objectors put themselves in a totally unsub-
stantiated and insupportable position by stating that FWS
already has sufficient water to meet its needs. FWS submits
that it is the only entity with the experience and expertise
to make this determination, and that if FWS had determined
that it already had sufficient water to manage the LaCreek

NWR, it would not have filed the subject application. 9/

For the above reasons, the objectors’ arguments are specious

and must fail.

II. APPLICATION NO. 1927-2
" A. DESCRIPTION OF RELIEF REQUESTED

In Application No. 1927-2, FWS has applied for a.permit to
appropriate some 10 CFS of water to flood irrigate some 700 acres
of land located on FWS’s LaCreek NWR. In this application, FWS
has requested that it be given a vested right in and to said
water (referred to hereafter as the Lake Creek Water), with a
claimed priority date of January 1, 1939. For purposes of this

brief, and without attempting to provide detailed legal descrip-

9/ It must be noted that the previously-appropriated,
i.e., "sufficient" water to which the objectors refer, services
only those lands lying on the East end of the refuge, and is not
adequate, either as to flow or location, to service the lands
covered by the subject application. Therefore, this existing
water right bears no relationship to the subject application, and
is totally irrelevant to the relief which FWS seeks. The objec-
tors’ argument is, therefore, without factual or legal basis, and
completely without merit.

10



tions of the water sources or the lands irrigated by this

water 10/, the Lake Creek Water is diverted from Lake Creek on
FWS’s LaCreek NWR, Bennett County, South Dakota. The Lake Creek
Water irrigates LaCreek NWR lands to the north and south of Lake
Creek, which lands are generally located on the west end of the

LaCreek NWR.

B. STATEMENT OF FACTS WHICH FWS INTENDS TO PROVE
GIVING RISE TO REQUESTED RELIEF

With the exception that this application deals with the Lake
Creek Water, whereas the previously-discussed application per-
tains to the Springs Water, the salient facts under this applica-
tion are the same as those set forth above. For this reason,
reference is made to the above facts which will not be repeated

here.

C. IDENTIFICATION OF EXTRAORDINARY LEGAIL ISSUES WHICH
MAY ARISE DURING THE HEARING

The objectors’ petition alleges the same legal issues for
all three of FWS’s applications. Since these issues have been

addressed above, they will not be repeated here.

ITI. APPLICATION NO. 1921-2

A. DESCRIPTION OF RELIEF REQUESTED
In Application No. 1921-2, FWS has filed an application to
amend existing Water Permit No. 265-2 by changing the diversion

points and the acreage presently covered by the existing water

10/ ee note 1, supra.
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permit. More specifically, existing Water Permit No. 265-2
appropriates 4.45 CFS from Cedar Creek to irrigate some 366
acres. The point of diversion for Water Permit No. 265-2 is
located in the SW1/4 SW1/4, Section 25, T36N, R37W, Bennett
County, South Dakota. This application proposes to change the
diversion point to the SEl1/4 NWl/4, Section 25, T36N, R37W. The
acreage authorized under existing Water Permit No. 265-2 is
located in the S1/2 NWl1/4, S1/2 NE1/4, N1/2 SE1/4, Section 25,
T36N, R37W, and SW1/4, S1/2 NWl/4, Section 30, T36N, R36W. The
subject application requests to change the irrigated land to the
N1/2, SW1/4, N1/2 SEl1/4, Section 25, SEl1/4, SE1/4 NEl1/4, Section
24, all in T36N, R37W, and the E1/2, Section 19, T36N, R36W, for
a total of 362 acres ((3.89 CFS).

B. STATEMENT OF FACTS WHICH FWS INTENDS TO PROVE
GIVING RISE TO REQUESTED RELIEF

At the hearing, FWS will adduce facts to prove that its
current use of the water is consistent with the proposed changes
outlined above. Additionally, FWS will show that, based on a
finding that this application is in the public interest, the

State Engineer has recommended that this application be approved.

C. IDENTIFICATION OF EXTRAORDINARY LEGAIL ISSUES WHICH
MAY ARISE DURING THE HEARING

As previously stated, the objectors’ petition alleges the
same legal issues for all three of FWS’s applications. For the
sake of argument and not by way of admission, even though the
objectors’ allegations might have some applicability to Applica-
tion Nos. 1926-2 and 1927-2, such allegations clearly have no
relationship to the subject application. This is so because, all

12
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that the subject application proposes to do is make some pro

forma changes to a presently existing water permit. Given this,
the objectors have no legal or factual basis for making an
objection. For these reasons, FWS strongly urges that the objec-
tors’ allegations concerning the subject application be dis-

missed, and that the Board approve the application.

DATED this /7+£ day of June, 1991.

R X

Denver Federal Center
Denver, CO. 80225
(303) 236-8444
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I hereby certify that on this 77Iﬁ' day of June, 1991, true
and correct copies of the foregoing prehearing brief were mailed,

CERTIFICATE OF SERVICE

postage pre-paid in United States First Class Mail, to the

following:

Ms. Marian Gunderson
Hearing Examiner

811 West Third Street
Yankton, S.D. 57078

John P. Guhin, Esqg.
Deputy Attorney General
500 East Capitol

Pierre, S.D. 57501-5070

Diane Best, Esqg.

Assistant Attorney General
500 East Capitol

Pierre, S.D. 57501-5070

Patrick M. Ginsbach, Esq.
Farrel, Farrel and Ginsbach
441 North River Street

Hot Springs, S.D. 57747

John Hatch

Chief Engineer

Department of Environment and
Resources

Division of Water Rights

523 East Capitol Ave.

Pierre, S.D. 57501-3182
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BEFORE THE WATER MANAGEMENT BOARD

STATE OF SOUTH DAKOTA

IN THE MATTER OF THE
APPLICATION TO VALIDATE
VESTED WATER RIGHT CLAIM
NOS. 1926-2 AND 1927-2,
LACREEK NATIONAL WILDLIFE
REFUGE, PREHEARING BRIEF
and

IN THE MATTER OF APPLICATION
NO. 1921-2 TO AMEND WATER
PERMIT NO. 265-2

PRELTMINARY STATEMENT

Based on the May 31, 1991, Prehearing Order of
Marian Gunderson, hearing examiner in the above-entitled
matter, the Water Rights Division of the South Dakota
Department of Environment and Natural Resources (Division)
hereby submits its prehearing brief.

The Prehearing Order required that any parties
supporting the above-referenced application of the United
States Fish and Wildlife Service (FWS) should file a
prehearing brief on or before June 7, 1991. The order also
required that any party opposing the FWS application should
submit a prehearing brief on or before June 17, 1991. The
Division is, to some extent, opposed to the FWS application
in vested right claim Nos. 1926-2 and 1927-2, but supports
FWS application No. 1921-2. The parties have previously
been made aware of the Division’s position by means of the
chief engineer’s reports dated August 28, 1990 (vested right

water claims 1926-2 and 1927-2) and February 12, 1991,




(water permit application no. 1921-2). Based on these facts
the Division hereby submits its brief pursuant to the
June 17, 1991, requirement.

In the event that the hearing examiner determines
that the Division should have followed the June 7, 1991,
filing date the Division hereby requests leave to file this
brief late. The Division submits that such filing is
without prejudice to the other parties in the above-entitled
proceeding.

VESTED RIGHT CLAIM NOS. 1926-2 AND 1927-2

A. Relief requested.

The Division opposes validation of vested right
water claim nos. 1926-2 and 1927-2 insofar as insufficient
documentation has been submitted to the Division to support
the FWS claimed priority date of 1939. Instead, the
Division suppérts a priority date of January 1, 1951. The
Division’s position is based upon an affidavit signed by
Charles J. Ritter which was filed with the FWS application.
In the affidavit Mr. Ritter stated that he had witnessed
water use on the land from 1951 to 1953. Although the
Division opposes the 1939 validation date, the Division
supports approval of vested right water claim nos. 1926-2
and 1927-2 with a priority date of July 1, 1951.

In support of its position the Division intends to
show:

1. That, based on its inspections, the

physical descriptions set forth in
vested water right claim nos. 1926-2 and
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1927-2 exist as described in the FWS
application.

2. That, based on its inspections, the
property described in the FWS
applications for both vested water
rights claim is being irrigated.

3. That, based on its inspections, the
claimed water use is, as set forth in
both FWS applications, being put to a
beneficial wuse in providing wildlife

habitat.
4. That, based on its review of the
documents provided in the FWS

applications, the ©priority date of
January 1, 1951, 1is appropriate given
the affidavit of Charles J. Ritter.

B. Extraordinary leqgal issues.

FWS indicated in its June 7, 1991, Prehearing
Brief that at least three unique legal issues could arise
with regard to the FWS vested right applications. The
Division’s position with regard to those issues is:

1. Impairment of existing rights.
Neighboring landowners Wendell DeKay, Charles
Emley, Brett Heath, Raymond Kocer, and Lawrence
Kocer (landowners) have intervened in this
administrative proceeding, claiming that the FWS
water use involved in these applications has been
such that the landowners’ property has been
damaged and that their water rights have been
impaired.

With regard to the property damage issue, FWS
claims that under SDCL 46-2A-9, the concept of
"unlawful impairment of existing rights" applies
only to existing water rights and not to existing
property rights of landowners.

The Division’s position is that while FWS may
arguably be correct in its construction of
"existing rights" within the parameters of
SDCL 46-2A-9, the landowners’ property damage
claims could be considered by the Board as part of
its "public interest" determination. Based on
this rationale, the Division does not object to
testimony or exhibits regarding property damage,
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so long as such testimony or exhibits would
properly be admissible under SDCL ch. 1-26 and the
Water Management Board administrative rules. The
Division does not, of course, agree to the
submission of testimony or exhibits showing
property damage caused by water use which is not
involved in the particular vested right
applications in this case (whether such property
damage is caused by FWS or any other party).

Also, while the Division does not oppose
relevant testimony or exhibits concerning the
property damage issue, the Division does not agree
(1) that the landowners’ property has been damaged
by the FWS water use involved in this
administrative proceeding, or (2) that any damage
caused by FWS to the landowners’ property warrants
denial of the vested right claims involved in this
proceeding. '

The landowners’ Petition to Intervene also
claims that the water use described in the vested
water right claims would impair the existing water
rights of those landowners. FWS, on the other
hand, claims that the landowners have no 1legal
right to use the water.

The landowners do, of course, have the right
to domestic use of water pursuant to
SDCL §§ 46-1-5 and 46-1-6(4). Additionally, at
least one protestant (Kenneth Keegan) may present
evidence regarding any effect on his water permit
or vested water right. The Division does not
believe that the landowners’ water use could
possibly be adversely affected by the FWS water
use. The situation involved here is not a lack of
water, but an excess.

Therefore, the Division does not agree that
the FWS water use involved in these applications
has impaired any of the landowners’ water rights.

2. Beneficial use. The landowners’
petition to intervene appears to take the position
that the FWS water use is not beneficial in that
(1) the use has not served its purpose of
promoting wildlife habitat, and (2) that the water
use is not beneficial in that it is undertaken in
an unenclosed and uncultivated area. FWS does not
agree. FWS, in its Prehearing Brief, claims that
the first issue involves the management of the




LaCreek National Wildlife Refuge, and is not an
issue that should be considered in this
administrative proceeding. Secondly, FWS claims
that its water use in providing food for water
fowl on unenclosed and uncultivated land is,
according to established case law, beneficial use.

The disposition of the first issue is
dependent on the meaning of "beneficial use."
SDCL 46-1-6(6) defines "beneficial use."

(6) "Beneficial use," any use of water
or outside the state, that is reasonable
and wuseful and Dbeneficial to the
appropriator, and at the same time is
consistent with the interests of the
public of this state in the best
utilization of water supplies.

Based on this definition, it is apparent that the
concept of beneficial use includes both a use
which the appropriator considers to be beneficial
as well as a use which is in the public interest.
A determination of whether a use has been
undertaken which is beneficial to the appropriator
is largely a management question of the National
Wildlife Refuge. The public interest
consideration must also be addressed when
examining the beneficial use question. If the FWS
management of its water use is such that it has an
adverse affect on the public interest,
consideration should be given to such management.

Although the Division’s position is that the
landowners are entitled to present relevant
evidence which would tend to show that the water
management techniques utilized by FWS are not
consistent with the public interest, the Division
does not agree that (1) FWS has improperly managed
water resources on the wildlife refuge, or
(2) that any improper management on the wildlife
refuge is inconsistent with the public interest.

The second issue concerning beneficial use is
the issue of whether water should be appropriated
for the purpose of cultivating food for wild fowl
on land that is unenclosed and uncultivated. The
FWS prehearing brief sets forth cases from other
jurisdictions concerning this issue.

The Division believes it is significant to
point out that the beneficial use issue should not
focus on whether the area to be irrigated is
enclosed or unenclosed. South Dakota statutes
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pertaining to water rights do not make this
distinction. This issue simply does not arise in
the context of water permit proceedings. Also it
should be recognized that water used for wildlife
habitat is considered to be beneficial use. The
Water Management Board has consistently approved
applications to use water for wildlife purposes.

3. Factual issues. The landowners
indicate, in their petition to intervene, that the
FWS water wuse 1involved 1in this proceeding
(1) constitutes waste and (2) would be excessive
in that FWS already has adequate water rights. 1In
its prehearing brief FWS disagreed, based on the
facts it intends to produce at hearing. As a
factual matter the Division does not believe the
FWS use constitutes waste. Also, the Division
does not agree that the FWS use would be excessive
given the topography of the refuge.

The Division submits that this issue is
really a matter of fact which will be addressed by
the various parties during the administrative
hearing in this proceeding. The issue is not a
question of law, and therefore, is not further
addressed in this brief.

In addition to the issues presented by FWS, the
Division finds it necessary to point out one additional

legal issue.

Definition of irrigation. In the landowners’
petition to intervene and in the FWS prehearing
brief the issue of whether the FWS water use in
question constitutes "irrigation," has been, to
some extent, addressed. In the event that any
doubt exists regarding this issue, the Division’s
position is that the water use involved in the
pending applications is irrigation use. The use
involved is consistent with the administrative
rules of the South Dakota Water Management Board:

ARSD 74:02:01:01. Definitions. Terms
defined in SDCL 43-17-20, 46-1-6,
46-1-9, and 46-6-1 have the same meaning
when used in this article. 1In addition,
terms used in this article mean:



(2) "Irrigation," the artificial
application of water for the purpose of
supplying sufficient moisture for plant
growth. Disposal of contaminated water
is not considered to be irrigation
unless other water is used along with
the contaminated water.

Based on the above definition there can be little
doubt that the water use involved in the pending
application is, in fact, irrigation. It should be
noted that the above definition does not require
that water be used for commercial or agricultural
use in order to be considered irrigation.

APPLICATION NO. 1921-2

A. Description of relief requested.

The Division recommends that application no.
1921-2, which is designed to amend existing water permit no.

265-2, be approved.

In support of its position the Division intends to

show:

1. - That, based on its inspections, the
physical descriptions set forth in water
permit application no. 1921-2 exist as
described in the FWS application.

2. That, based on its inspections, the
property described in the FWS
application will be capable of being
irrigated from the proposed diversion
point set forth in that application.

3. That, based on its inspections, the
proposed water use, as set forth in the

FWS application, allows for a beneficial
use in promoting wildlife habitat.

B. Extraordinary legal issues.
The legal issues discussed with regard to vested
right application nos. 1926-2 and 1927-2 apply to water

permit application no. 1921-2 as well. The Division is
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unaware of any extraordinary legal issues which are
particular to water permit application no. 1921-2.
Dated this 15th day of June, 1991.

Respectfully submitted,

Diane Best

Assistant Attorney General
Office of Attorney General

500 E. Capitol

Pierre, South Dakota 57501-5070
Telephone: (605) 773-3215

db:do
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and
correct copy of Prehearing Brief in the matter of

Application to Validate Vested Water Right Claim Nos. 1926-2

and 1927-2, LaCreek National Wildlife Refuge, and Matter of

Application No. 1921-2 to Amend Water Permit No. 265-2, was

served by United States mail, first class, postage prepaid
upon Marian Gunderson, Hearing Examiner, 811 West Third St.,
Yankton, SD 57078; John R. Kunz, P.0O. Box 25007, D-105,
Denver Federal Center, Denver, CO 80225; Jane Farrell,
Patrick M. Ginsbach, Farrell, Farrell and Ginsbach, 441 N.
River St., Hot Springs, SD 57747, and was sent by
interoffice mail to John Hatch, Chief Engineer, Department
of Environment and Natural Resources, Division of Water
Rights, 523 E. cCapitol Ave., Pierre, SD 57501; and was
hand-delivered to John P. Guhin, Deputy Attorney General,
500 E. Capitol, Pierre, SD 57501, on the 15th day of June,
1991. Service on John R. Kunz was also made by FAX at

303-236-8644 on the 15th day of June, 1991.

7
/f/;4ﬂ%;2/ sziili;7l—

Diane Best
Assistant Attorney General
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BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

In the Matter of the Application to
Validate Vested Water Right Claim
Nos. 1926-2 and 1927-2,

LaCreek National Wildlife Refuge,

)

)

) OPPONENTS' OBJECTIONS TO

) PREHEARING STATEMENT OF FACTS
)  WHICH FWS DESIRES T0 STIPULATE
)
)
)
)
)

and INTO EVIDENCE

In the Matter of Application No.
1921-2 to Amend Water Permit
NO . 265-20

Come now the Opponents to Application to Validate Vested Water Right
Claim Nos. 1926-2 and 1927-2 and No. 1921-2 to Amend Water Permit No. 265-2,
and object to the following facts which the United States Fish and Wildlife
Service deSires to stipulate into evidence for purposes of the subject hearing:

1. The LaCreek National Wildlife Refuge (NWR) was established by
executive order dated August 26, 1935, as a refuge and breeding ground for
migratory birds and other wildlife. OPPONENTS DEKAY, EMLEY, HEATH, L. KOCER AND
R. KOCER HAVE NO OBJECTION.

2. The LaCreek NWR is a refuge and breeding grounds for many animal
species, including without limitation, blLe winged teals, mallards, cadwalls,
pintails, widgons, redheads, wood ducks, canvasbacks, Canada éeese, snow geese,
trumpeter swans, white pelicans, sandhill cranes, pheasant, grouse, white-tailed
and mule deer, rainbow and brown trout, northern pike, bass, crappie, perch,
saugeye, beaver, muskrat, mink, racoon, coyote and various other raptors,
passerines, shore and marsh birds.  OPPONENTS DEKAY, EMLEY, HEATH, L. KOCER AND
R. KOCER HAVE NO OBJECTION TO THIS PROPOSED STIPULATION OF FACT.

3. FWS is the valid and legal holder of existing Water Permit No.

'265-2. OPPONENTS DEKAY, EMLEY, HEATH, L. KOCER AND R. KOCER OBJECT TO THIS
PROPOSED FACT.



4, FWS has held existing Water Permit No. 265-2 since on or about
September 2, 1971. OPPONENTS DEKAY, EMLEY, HEATH, L. KOCER AND R. KOCER OBJECT
TO THIS PROPOSED STIPULATED FACT.

5. As early as 1939, Mr. Birthol Brown used water from the springs to
irrigate portions of his then-existing ranch. OPPONENTS DEKAY, EMLEY, HEATH, L.
KOCFR AND R. KOCER OBJECT TO THIS PROPOSED STIPULATION.

6. As early as 1939, Mr. Birthol Brown diverted water fiom Lake Creek
to irrigate portions of his then-existing ranch. OPPONENTS DEKAY, EMLEY, HEATH,
L. KOCER AND R. KOCER OBJECT TO THIS PROPOSED STIPULATION OF FACT.

7. By a warranty deed dated September 2, 1971, FWS acquired all of Mr.
Brown's right, title and interest in and to Mr. Brown's ranch. OPPONENTS DEKAY,
EMLEY, HEATH, L. KOCER AND R. KOCER WOULD OBJECT TO THIS PROPOSED STIPULATION OF
FACT BECAUSE IT IS INCORRECT. MR. BIRTHOL BROWN HAD CONVEYED HIS INTEREST IN
THE RANCH TO CEDAR CREEK RANCH OF NEBRASKA BY WAY OF A DEED RECORDED IN BOOK 15
OF DEEDS, PAGES 13-14 IN THE BENNETT COUNTY REGISTER OF DEEDS OFFICE.
THEREAFTER, CEDAR CREEK RANCH IN NEBRASKA CONVEYED ITS PROPERTY TO CEDAR CREEK
RANCH OF SOUTH DAKOTA, ACCORDING TO A DEED RECORDED IN BOOK 15 OF DEEDS, PAGES
32-44 IN THE BENNETT COUNTY REGISTER OF DEEDS OFFICE. 1IN 1969, CEDAR CREEK
RANCH COMPANY, A SOUTH DAKOTA CORPORATION, WAS DISSOLVED AND ITS INTEREST WAS
DISTRIBUTED TO THE SHAREHOLDERS, NAMELY EUGENE R. BROWN AND LILLIAN E. BROWN,
ROYCE AND RUTH BROWN, EVA MAE LINENBRINK AND JOHN H. LINENBRINK, WILLIAM KNUTH
AND VERA KNUTH, BETTY JANE HOFF AND REX L. HOFF, AND HARLAN V. BROWN AND PAULINE
LENORE BROWN. IT WAS THESE GRANTEES WHO DEEDED THEIR INTEREST IN WHAT WAS KNOWN
AS THE CEDAR CREEK RANCH TO THE UNITED STATES OF AMERICA BY WAY OF A WARRANTY
DEED DATED SEPTEMBER 15, 1971 AND RECORDED IN BOOK 15 OF DEEDS, PAGES 347-349 IN
THE BENNETT COUNTY REGISTER OF DEEDS OFFICE. TO THESE FACTS, THE OPPONENTS

WOULD HAVE NO OBJECTION.

%



8. Based on the finding that FWS' use of the springs water does not
unlawfully impair existing rights, is a beneficial use, and is in the public
interest, the Chief Engineer, Water Rights Division, Department of Water and
Natural Resources, has recommended that FWS' Application No. 1926-2 be validated
with a priority date of January 1, 1951. OPPONENTS DEKAY, EMLEY, HEATH, L.
KOCFR AND R. KOCER OBJECT TO THIS PROPOSED STIPULATION.

9. Based on a finding that FWS' use of the Lake Creek water does not
unlawfully impair existing rights, is a benficial use, and is in the public
interest, the Chief Engineer, Water Rights Division, Department of Water and
Natural Resources, has recommended that FWS' Application No. 1927-2 be validated
with a priority date of January 1, 1951. OPPONENTS DEKAY, EMLEY, HEATH, L.
KOCER AND R. KOCER OBJECT TO THIS PROPOSED STIPULATION OF FACT.

10. The objectors to FWS' Application Nos. 1926-2, 1927-2 and 1921-2
do not presently have (nor have they ever had) valid permits to appropriate the
water which is the subject of said Applications. OPPONENTS DEKAY, EMLEY, HEATH,
L. KOCER AND R. KOCER OBJECT TO THIS PROPOSED STIPULATION OF FACT.

Dated this (fz day of June, 1991.

FARRELL FARRELL & GINSBACH

/o
By;wﬂ«kx;1b¢ ¢ 4 fLZ&AA/&(

By

) 0 @' b
PATRICK M. GINSBAC
Lawyers for DeKay ey, Heath
L. Kocer and R. :

44) North River St.
Hot Springs, SD 57747
(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the jZ day of June, a true
and correct copy of the foregoing Opponents' Objections to Prehearing Statement

/5



of Facts Which FWS Desires to Stipulate into Evidence was mailed regular
United States mail with first class postage prepaid in an envelope securely
sealed and addressed to:

John R. Kunz

Counsel for FWS

P.0. Box 25007, D-105
Denver Federal Center
Denver, CO 80225

Diane Best

Assistant Attorney General
500 East Capitol Ave.
Pierre, SD 57501-5070

John Hatch

Chief Engineer

Dept. of Environment and Resources
Division of Water Rights

523 East Capitol Ave.

Pierre, SD 57501-3182

PATRICK M. GINSBACH <:://'

s
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BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

In the Matter of the Application to
Validate Vested Water Right Claim
Nos. 1926-2 and 1927-2,

LaCreek National Wildlife Refuge,

OPPONENTS' OBJECTIONS TO
PREHEARING EXHIBITS OF
DOCUMENTARY EXHIBITS

and

In the Matter of Application No.
1921-2 to Amend Water Permit
NO . 265‘2 L)

e e e s N S e ? e s o

Come now the Opponents Wendall DeKay, Charles Emley, Brett Heéth,
Lawrence Kocer and Raymond Kocer, by and through their lawyers Farrell, Farrell
& Ginsbach, and pursuant to the May 31, 1991, Prehearing Order of the Honorable
Marian Gunderson, do hereby object to the following Prehearing Identification of
Documentary Exhibits submitted by the United States Fish & Wildlife Service:

1. A copy of the August 26, 1935 Executive Order establishing the
LaCreek National Wildlife Refuge. (NWR copy attached). OPPONENTS HAVE NO
OBJECTION.

2. A copy of the March 14, 1939 letter from John N. Ball to Brice
McBride. OPPONENTS HAVE NO OBJECTION. u

3. A copy of the March 13, 1939 letter from Earl w..Craven to Regional
Director, Bureau of Biological Survey. OPPONENTS HAVE NO OBJECTION.

4, A copy of a February 13, 1939 ietter from Brice McBride to Earl W.
Craven. OPPONENTS HAVE NO OBJECTION.

5. A copy of a September 2, 1971 warranty deed from Eugene R. Brown,
et al. to the United States of America. OPPONENTS HAVE NO OBJECTION.

6. A copy of an application for a permit to appropriate water dated
' May 27, 1933 and accompanying memorandum concerning the issuance of Water Permit

No. 265-2. OPPONENTS HAVE NO OBJECTION.
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7. A copy of an August 28, 1990 report from the State Engineer's
office concerning Application No. 1926-2. OPPONENTS HAVE NO OBJECTION TO THE
ADMISSION INTO EVIDENCE OF THIS DOCUMENT, BUT WOULD RESERVE THE RIGHT TO OBJECT
IN THE EVENT THE AUTHOR OF THE DOCUMENT DESIRES TO AMEND ANY PORTION OF IT AS
PART OF HIS TESTIMONY TO THE HEARING EXAMINER.

8. A copy of an August 30, 1990 recommendation of the Chief Engineer
concerning Application No. 1926-2. OPPONENTS WOULD HAVE NO OBJECTION TO THE
ADMISSION INTO EVIDENCE OF THIS DOCUMENT, BUT WOULD RESERVE THE RIGHT TO OBJECT
TO THE DOCUMENT IN THE EVENT THAT THE AUTHOR WOULD WISH TO AMEND OR MODIFY THIS
DOCUMENT TO ANY EXTENT AT THE TIME HE TESTIFIES BEFORE THE HEARING EXAMINER.

9. A copy of an August 28, 1990 report from the State Engineer's
office concerning Application No. 1927-2. OPPONENTS HAVE NO OBJECTION TO THE
ADMISSION INTO EVIDENCE OF THIS DOCUMENT, BUT WOULD RESERVE THE RIGHT TO OBJECT
IN THE EVENT THE AUTHOR OF THE DOCUMENT WOULD WISH TO AMEND OR MODIFY THIS
DOCUMENT AT THE TIME OF HIS TESTIMONY BEFORE THE HEARING EXAMINER.

10. A copy bf an August 30, 1990 recommendation from the Chief Engineer
concerning Application No. 1927-2. OPPONENTS HAVE NO OBJECTION TO THE ADMISSION
INTO EVIDENCE OF THIS DOCUMENT, BUT WOULD RESERVE THE RIGHT TO OBJECT IN THE
EVENT THE AUTHOR OF THE DOCUMENT WOULD WISH TO AMEND OR MODIFY THIS DOCUMENT AT
THE TIME OF HIS TESTIMONY BEFORE THE HEARING EXAMINER.

11. A copy of a February 12, 1991 report from the State Engineer's
office concerning Application No. 1921-2. OPPONENTS HAVE NO OBJECTION TO THE
ADMISSION OF THIS DOCUMENT, BUT WOULD RESERVE THE RIGHT TO OBJECT IN THE EVENT
THE AUTHOR OF THE DOCUMENT WOULD WISH TO AMEND OR MODIFY THE DOCUMENT AT THE
TIME OF TESTIFYING BEFORE THE HEARING EXAMINER.

12. A copy of a February 13, 1991, recommendation of the Chief
.Engineer concerning Application No. 1921-2. OPPONENTS HAVE NO OBJECTION TO THE




ADMISSION OF THIS DOCUMENT, BUT WOULD RESERVE THE RIGHT TO OBJECT IN THE EVENT
THE AUTHOR OF THE DOCUMENT WOULD WISH TO AMEND OR MODIFY THE DOCUMENT AT THE
TIME OF TESTIMONY BEFORE THE HEARING EXAMINER.

13. A copy of an aerial photograph taken in 1937 of the LaCreek
National Wildlife Refuge, and the lands lying to the west of the Refuge, which
lands are the subject of the Application Nos. 1926-2 and 1927-2. OPPONENTS
WOULD OBJECT AT THIS TIME WITHOUT HAVING THE ABILITY TO FIRST EXAMINE THE
PHOTOGRAPH OR TO DETERMINE ITS AUTHENTICITY.

14. A copy of an enlarge topographic map depicting the LaCreek
National Wildlife Refuge and adjacent areas with an accompanying overlay showing
the existing water system. OPPONENTS WOULD OBJECT TO THIS DOCUMENT UNTIL THE
CARTOGRAPHER OF THE TOPOGRAPHIC MAP AND ACCOMPANYING OVERLAY HAVE BEEN EXAMINED
TO DETERMINE THE RELIABILITY AND AUTHENTICITY.

15. A photographic mosaic created from 1937 aerial photographs of the
LaCreek NWR, with an accompanying overlay depicting various interpretative
annotations. OPPONENTS WOULD OBJECT AS TO THE AUTHENTICITY AND RELIABILITY OF
THIS PROPOSED DOCUMENT UNTIL THE OPPONENTS HAVE HAD AN OPPORTUNITY TO OBSERVE
THE DOCUMENT, DETERMINE ITS RELIABILITY, AND HAVE ALSO HAD AN OPPORTUNITY TO
CROSS EXAMINE THE PREPARER OF THE DOCUMENT AS PART OF ANY FOUNDATION FOR ITS
INTRODUCTION INTO EVIDENCE.

16. Copies of maps dated 1935-36 (drawn from original surveys) of the
LaCreek NWR and adjacent areas. OPPONENTS WOULD OBJECT TO THE AUTHENTICITY AND
RELIABILITY OF THESE MAPS UNTIL THEY HAVE HAD AN OPPORTUNITY TO EXAMINE THEM AND
LEARN THE SOURCE OF THEIR ORIGIN.

Dated this /| 7 day of June, 1991.
FARRELL, FARRELL & GINSBACH

By:_ 4L u . )%WZWMJZ 4
JRNE M. FARRELL
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PATRICK M. GINSBACH

Lawyers for DeKay, Emley,/Heath,
L. Kocer and R. Kocer

441 North River St.

Hot Springs, SD 57747

(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the day of June, a true
and correct copy of the foregoing Opponents' Objections to Prehearing Exhibits
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BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

In the Matter of the Application to
Validate Vested Water Right Claim
Nos. 1926-2 and 1927-2,

LaCreek National Wildlife Refuge,

and
In the Matter of Application No.

1921-2 to Amend Water Permit
NOo 265_20

Come now the Opponents Wendell DeKay, Charles Emley, Brett Heath,
Lawrence Kocer and Raymond Kocer, (Opponents), the Opponents in the above-
captioned proceeding, and pursuant to the May 31, 1991, Prehearing Order of the
Honorable Marian Gunderson, Hearing Examiner, hereby submit the following

Prehearing Brief.

Application No. 1926-2:

A. Description of Relief Requested.

In Application No. 1926-2, the Fish & Wildlife Service has applied for
a permit to appropriate some 3.36 cubic feet per second (cfs) of water to flood
irrigate approximately 235 acres of land located on the Fish & Wildlife
Service's LaCreek National Wildlife Refuge (NWR). The Opponents are requesting
that this Application be denied because it has unlawfully impaired existing
rights of some of the Petitioners, the use by the Fish & Wildlife Service is not
a beneficial use nor is it in the public interest and the water has not been
appropriated as described in the Application for Irrigation Use with a priority

date of 1939 or 1951.
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B. Statement of Facts Which Opponents Intend to Prove in Support of
Their Position.

1. History of Refuge

The LaCreek National Wildlife Refuge was established in 1935 by
Executive Order of President Roosevelt, and it was located originally in parts
of Townships 36 and 37 North, Range 36 West of the 6th Principal Meridian,
Bennett County, South Dakota.

In July of 1968, the U.S. Fish & Wildlife Service entered into a lease
and option to purchase lands belonging to the Cedar Creek Ranch Company, which
were located adjacent to the original Refuge in Bennett County, South Dakota.
This ranch was originally started by Birthol Brown and later incorporated into
the Cedar Creek Ranch Company by Brown and his children. In 1971, the Cedar
Creek Ranch Company had dissolved and the shareholders of that ranch company
executed a warranty deed pursuant to the terms of the lease and option to
purchase executed in July of 1968 conveying all of their interest in 6,665.24
acres to the United Sfates of America, which became part of the United States
Department of the Interior, Fish & Wildlife Service, LaCreek National Wildlife
Refuge. This land is described as:

Township 36 North, Range 36 West, 6th P.M.

Section 29: SWu, SWSEY
Section 30: NE4%, Frac. Wé
Section 31: Al1l

Section 32: NW4

Township 36 North, Range 37 West, 6th P.M.

Section 13: N¥%, NEWSW4, S¥SW4, SE4
Section 14: NE4Y

Section 22: A1l

Section 23: NEWNEY%, EYNWUNEY%, S¥NE%, Sk
Section 24: E%, E¥NWW, NEWSWY4, SKSW4
Section 25: NY%, SW4, NY¥SE4%

Section 26: A1l

Section 27: A1l

Section 28: A1l

Section 29: EY%
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2. Proceedings involving Application No. 1926-2.

In June of 1984, the U.S. Fish & Wildlife Service made application
for a permit to appropriate 3.36 cubic feet per second of water to irrigate 235
acres. The source of the water to be used for irrigation would be from springs
and the land to be irrigated included the following:

Township 36 North, Range 37 West, 6th P.M.

Section 22: W4SW4, SYSEY

Section 23: SWWSWISWY4, SWASEUSEY

Section 24: E%SW4

Section 25: NEWNWY4

Section 26: N¥NWW4, WANWYNEY,

Section 30: W¥ENWY4

Notice of Hearing to validate Vested Water Right Application No. 1926-2
was published in the Bennett County Booster commencing September 5, 1990 and
thereafter Raymond J. Kocer, Brett A. Heath, Wendell DeKay, Lawrence H. Kocer,
Kenneth M. Keegan and Charles W. Emley filed a Petition opposing the issuance
of the water right.

3. The Oppdnents.

Raymond Kocer owns land in the NW4 of Section 23, Township 56 North,
Range 37 West, 6 P.M. that adjoins that portion of the Cedar Creek Ranch Company
that was purchased by the Fish & Wildlife Service. Charles W. Emley leased
land in the NWW4SW4 of Section 13, and in the W¥NW4 and the NWWSW4 of Section 24,
all in Township 36 North, Range 37 West, 6th P.M. The later portion of Emley's
property described herein is completely surrounded, except for the northwest
corner, by property owned by the United Fish & Wildlife Service which was
formerly the Cedar Creek Ranch Company. Brett A. Heath owns the W% of Section
19, Township 36 North, Range 37 West, 6th P.M. and is surrounded on three sides
by the Fish & Wildlife Service, which was formerly the Cedar Creek Ranch
Company. Lawrence Kocer owns the W% of Section 18, Township 36 North, Range 36

West, 6th P.M. and is surrounded on the west and east by the U.S. Fish &
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Wildlife Service land, which was formerly the Cedar Creek Ranch Company.

Wendell DeKay's ranch is below the Refuge in Section 30, Township 37 North,
Range 35 Wesf, 6th P.M., and is one of the first private pieces of property that
the Fish & Wildlife Service discharges water from the Refuge onto after it has
flowed through the Refuge pools.

4. History of the Use of the Springs.

The Opponents expect the evidence will establish that Birthol Brown
was an enterprising entrepreneur when he owned the Cedar Creek Ranch. The
evidence will show that the ranch was developed to produce livestock such as
cattle and sheep, to produce a hay crop, and that there was even at times a fish
hatchery and a power plant on the property. The evidence will establish that
Brown built the dams to support pools for the breeding of fish in connection
with his fish hatchery and built a dam to develop a hydroelectric power plant.
That originally the ditches were constructed on the bottom land of the Cedar
Creek Ranch Company to try and drain the fields because the land was
subirrigated and there was too much water on the fields. That Brown and his
children constructed ditches in the 1940's to try and irrigate the fields for
alfailfa, but the alfalfa did not pan out. People who operated on the Cedar
Creek Ranch Company from 1952 through 1971 are expected to testify that the land
was never irrigated. That after the Refuge took over the operation of the Cedar
Creek Ranch in 1971 they began to flood irrigate the hay meadows. Through the
Fish & Wildlife Service's utilization of the water on the former Cedar Creek
Ranch Company, they damaged the productivity of the ground for crop land, and
that their true intent is not to irrigate the land for crop or forage production
for wildlife, but to create sloughs for waterfowl. The evidence will show that
through the Fish & Wildlife Service's utilization of the water on the Refuge

they have consistently flooded Raymond and Lawrence Kocer's land and due to the




diversion structures on Lake Creek, those diversion structures slow down the
movement of the water and as a result the water's ability to carry suspended
solids downstream is decreased. The sedimentation buildup of Lake Creek
elevates the channel of the creek and results in water flooding out of the banks
of Lake Creek and onto the private land of Brett A. Heath, Charles Emley, and
Lawrence Kocer. That when the water from Lake Creek is discharged off the
Refuge into DeKay's property, it looks and smells "putrid". The water is so bad
that DeKay's cattle will walk from the creek up to the buildings to drink water
out of a tank rather than drink the water discharged from the Refuge. At times
in the spring and early summer, the Refuge's obstruction of Lake Créek is such
that there is no flow to the water so that even those landowners downstream from
DeKay 1ike Ken and Beverly Hines oftentimes will not have water for their
livestock.

C. Identification of Extraordinary Legal Issues which may Arise During
the Hearing on Application No. 1926-2.

Issue 1. Whether the approval of the U.S. Fish & Wildlife Serv1ce
Application 1926-2 would impair the rights of others.

The South Dakota Supreme Court has held:

that the right to water by prior appropriation is
limited in every case in quantity and quality by
the uses for which the appropriation is made.
(emphasis added).

". « . the appropriation does not confer such an
absolute right to the body of water diverted that
the owner can allow it, after its diversion, to run
to waste and prevent others from using it for mining
or other legitimate purposes."

Stenger v. Tharp, 94 N.W. 402, 404 (1903).

In the instant case, the Opponents expect the evidence to show that Wendell
DeKay runs a cattle operation downstream from the U.S. Fish & Wildlife Service.
That the U.S. Fish & Wildlife Service set up a number of diversions to spread

the water from the springs over the land which was the Cedar Creek Ranch Company



thereby obstructing the natural flow of those springs. That after the spring
water has been diverted the excess eventually rejoins the natural flow and is
discharged onto the private land owned'by DeKay. That the quality of the water
discharged onto DeKay's land by the U.S. Fish & Wildlife Service is such that
DeKay's cattle refuse to drink from the stream so that they would walk to water
tanks near the DeKay ranch headquarters to obtain their drinking water rather
than drink from the stream. Opponents expect evidence will also be introduced
that other downstream landowners are deprived of water during critical times in
their operations because of the obstructions the U.S. Fish & Wildlife Service
héd placed in the flow of water through the Cedar Creek Ranch.

Because the U.S. Fish & Wildlife Service's utilization of the water has
affected the quality and the quantity of the water, this issue should be
resolved by denying the Application.

Issue 2. Whether the U.S. Fish & Wildlife Service's Application No.
1926-2 is a beneficial use of water when the U.S. Fish & Wildlife Service's use

of water has resulted in flooding private Tand adjoining the Refuge owned by the
U.S. Fish & Wildlife Service.

The U.S. Fish & Wildlife Service argues that the beneficial use
is determined by whether the use of the water is reasonable and useful and
beneficial to the appropriator. This argument neglects to read the entire
definition of "beneficial use" found at SDCL 46-1-6(6) which reads:

"Beneficial Use" Any use of water within or

outside the state, that is reasonable and useful

and beneficial to the appropriator and at the

same time is consistent with the interests of

the public of this state and the best utilization

of water supplies; (emphasis added)
Thus, the definition of "beneficial use" requires a two-pronged test to be used
to make a determination if indeed the use of water constitutes a beneficial use.

In summary, that two-pronged test is:

(1) That the use of the water is reasonable and useful and
beneficial to the appropriator; and

(2) That the use is consistent with the interests of the
public and the best utilization of water supplies.
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Opponents contend that even under the first prong of the definition of
"beneficial use" the Application must fail. The evidence will demonstrate that
the use of water is not reasonable and useful and beneficial when that use
causes flooding of adjoining private lands. It stands to reason that if the
Fish & Wildlife Service's utilization of water results in flooding of adjoining
private lands that they are using more water than they need. Our Court in the
past has focused attention on the matter of efficient utilization of water so as
to take into consideration if there is an unwarranted waste of water. Cook v.

Evans, 185 N.W. 262, 265 (S.D. 1921), modified on other grounds, 186 N.W. 571,

(S.D. 1922). Furthermore, the Legislature has provided that no appropriation ofh
water in excess of the reasonable needs of the appropriators may be allowed.

SDCL 46-5-5. A South Dakota riparian is limited by the concept of “reasonable
use", he can claim only water which he can use for a beneficial purpose.

Redwater Land and Canal Company v. Reed, 128 N.W. 702 (S.D. 1910). 1In this case

case the lands are subirrigated and do not need to be irrigated. It is logical
to conclude that the U.S. Fish & Wildlife Service is claiming more water than it
can use when it floods adjoining private land.

The second prong of the test is determination of whether the use is
consistent with the interests of the public and the best utilization of water
supplies.

Our Legislature has recognized that because of the prevailing
conditions in South Dakota our water resources must be put to the fullest extent
of the beneficial use of which they are capable. The U.S. Fish & Wildlife
Service i1s creating marginal conditions even to support wildlife and waterfowl
by their utilization of the water resources. Furthermore, they have
approximately 9,300 acres available as part of the original Refuge to create

slough-1ike conditions for waterfowl to exist in. If the evidence establishes
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that there is no need to irrigate in order to provide sufficient forage for
wildlife and waterfowl, then it can an inference can be drawn that the Fish &
Wildlife Service wants to spread water over the land under the guise of
irrigation to create slough-1ike conditions for waterfowl. However, they have
approximately 9,300 acres in the original Refuge boundaries that contain
adequate slough-1like conditions to meet the needs of waterfowl.

Our State also gives domestic use of water precedence over
appropriative rights. SDCL 46-1-5. The Opponents urge the Water Management
Board, based upon consideration of the circumstances and facts present in this
case, to determiné that it is not a beneficial use to allow water to be
appropriated for cultivating food for wildlife and waterfowl as was done in Lake
Shore Duck Club v. Lakeview Duck Club, 166 P. 309 (UT 1917).

Furthermore, the adoption of such a rule would be consistent with the
proposed amendments to the general rules adopted by the Department of Water and
Natural Resources, Division of Water Rights, and the definition for "stock
watering" found at ARSD 74:02:01:01 as reworded to strike "buffalo, deer, elk,
antelope and other wild animals that are managed for the public by a
governmental agency" from that definition of stock watering of animals.

Consequently, this issue should be resolved by denying the Application.

Issue 3. Whether the Application is in the Public Interest when it

Seeks to Appropriate Water for Wildlife and Waterfowl Habitate and Forage that
Results in Flooding Adjoining Landowners.

Opponents contend that the standard for determining what is in the
public interest is set forth in SDCL 46-1-4 which provides in pertinent part:

It is hereby declared that because of conditions
prevailing in this state the general welfare requires
that the water resources of the state be put to
beneficial use to the fullest extent of which they
are capable, and that the waste or unreasonable
method of use of water be prevented, and that the
conservation of such water is to be exercised with

a view to the reasonable and beneficial use thereof
in the interest of the people and for the public
welfare. The right to water or to the use or flow



of water in or from any natural stream or watercourse

in this state is and shall be Timited to such water

as shall be reasonably required for the beneficial

use to be served, and such right does not and shall

not extend to the waste or unreasonable use or

unreasonable method of division of water.
Accordingly, if the evidence demonstrates that the U.S. Fish & Wildlife
Service's utilization of water results in flooding of adjoining landowners,
that the land the U.S. Fish & Wildlife Service seeks to irrigate has sufficient
moisture already to provide native grasses, wild hay or wild meadow without the
artificial application of water, then it is not in the interests of the public
to approve the Application.

The U.S. Fish & Wildlife Service strongly disagrees with any contention
that they are committing waste, but Opponents contend that not only do their
practices indicate that they have no intention of irrigating the land, but even
the words of the representative of the U.S. Fish & Wildlife Service reveal that
their intent is to spread water out over the land to create sloughs for
waterfowl. That in 1984 in connection with Application No. 1921-2 the
representative of the U.S. Fish & Wildlife Service stated that they let the
water flow over the land when the dam is full to create a larger slough for the
“1ittle duckies". The Opponents recognize that these statements were not made
in connection with Application No. 1926-2, but when considered along with all
the evidence concerning Application Nos. 1927-2, 1926-2 and 1921-2, the evidence
will demonstrate that there is no need to irrigate the lands in question under
Application No. 1926-2 and that the Application is being used as a subterfuge
in order to create sloughs for waterfowl.

Because the Application to appropriate the water does not support a
practice of irrigation as defined by ARSD 74:02:01:01, but does support the
contention that the water is being wasted, then it is not in the public interest

to grant the Application. This issue should be resolved by denying the
Application.



Issue 4. Whether the Application has any Priority when the Applicant's
Predecessor in Interest Did not use the Water for Irrigation from 1951 through
1971.

The Opponents expect the evidence to show that the U.S. Fish & Wildlife
Service's predecessor in interest to the land which is the subject of these
proceedings originally tried to develop the water for hydroelectric power and
creating a fish hatchery. That ditches were used to drain the water off the
fields. That there was some irrigation in the 1940's to try to develop an
alfalfa crop, but the Opponents expect the testimony to show that this was
discontinued by 1951 and from 1951 through 1971 the owners and operators of the
land which is the subject of fhis Application did not use the water for
irrigation purposes. That after the U.S. Fish & Wildlife Service obtained
ownership of the land in 1971, they began to use water by diverting it and
spreading it out over the land.

South Dakota law provides that if there is a failure to use
beneficially appropriated water, subsequent use of the water does not revive

the water right. SDCL 46-5-37. In re Cancellation of Stabio Ditch Water Right

on Spearfish Creek, 417 N.W.2d 391 (S.D. 1987). Further, vested rights is

defined at SDCL 46-1-9(1) as:

The right of a riparian owner to continue to
use water actually applied to any beneficial
use on March 2, 1955, or within three years
immediately prior to that date, to the extent
of the existing beneficial use made of the
water;

Opponents contend that if the water was not used from 1951 through 1971
then the applicant has no vested right to be validated. This issue should be

resolved in favor of the Opponents by denying the Application.

o
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II.
Application No. 1927-2:

A. Description of Relief Requested.

In Application No. 1927-2, the U.S. Fish & Wildlife Service has applied
for a permit to appropriate 10 cubic feet per second (cfs) of water from Lake
Creek to flood irrigate approximately 700 acres of land located on the Fish &
Wildlife Service's LaCreek National Wildlife Refuge. The Opponents are
requesting that this Application be denied because it has unlawfully impaired
existing rights of some of the Petitioners, the use by the Fish & Wildlife
Service is not a beneficial use nor is it in the public interest, and the water
has not been appropriated as described in the Application for irrigation use
with a priority date of 1939 or 1951.

B. Statement of Facts which Opponents Intend to Prove in Support of
Their Position.

Opponents would rely upon the same or similar facts contained in Part
I.B. of this Brief with the following exception. Evidence will be produced that
because of the diversions placed across Lake Creek sedimentation buiids up in
Lake Creek and elevates the channel of the creek and forces water onto adjoining
private land. Furthermore, the diversions in Lake Creek result both in rising
water tables in a wide area and overland flow progresses beyond the boundary of
the Refuge onto private adjoining property.

C. Identification of Extraordinary Legal Issues which may Arise during
the Hearing.

The same issues identified in Part I.C. of this Brief will apply to
this Application also. Since these issues have been addressed above, they will

not be repeated except to the extent of the following issue:
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Issue: Whether Application No. 1927-2 should be denied when the
diversions placed on Lake Creek result in the flooding of adjoining land.

SDCL 46-5-2 provides:
Any person owning land through which any
non-navigable stream passes, may construct anf
maintain a dam across such non-navigable stream
if the course of the water is not changed,
vested rights are not interfered with, and no
land flooded other than that belonging to the
owner of such dam or upon which an easement for
such purposes has been secured.

Furthermore, the South Dakota Supreme Court has held that where there
was a seepage of water onto land because of an increased water level in the
river due to a dam and interference with the drainage off an adjoining
landowners land, that the dam owner constitutes a flooding within the meaning of

SDCL 46-5-2 (formerly SDC 61.0101). Willadsen v. Crawford, 60 N.W.2d 692 (S.D.

1953). Opponents believe that the evidence will demonstrate that not only did
the diversions on Lake Creek by the Applicant result in the flooding of
adjoining private land, but also flooded out a county road belonging to Bennett
County, which flooding persisted until such time as the U.S. Fish & wildlife
Service dredged Lake Creek on its side of the county road.

This issue should be resolved by determining that the diversions
constitute flooding adjoining private land and that consequently the Application
should be denied.

111,
Application No. 1921-2:

A. Description of Relief Requested.

In Application No. 1921-2, the U.S. Fish & Wildlife Service has filed
an application to amend existing Water Permit No. 265-2 by changing the
diversion points and the acreage presently covered by the existing Water Permit.
Under the existing Water Permit, it allows for appropriation of 4.45 cfs from

Cedar Creek to irrigate some 366 acres. The Application proposes to change the

12
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point of diversion from the Southwest Quarter of the Southwest Quarter (SW4SW4)
in Section 25, Township 36 North, Range 37 West, Bennett County, South Dakota to
the Southeast Quarter of the Northwest Quarter (SE%NW4), Section 25, Township 36
North, Range 37 West, Bennett County, South Dakota. The original Permit allows
the following land to be irrigated, namely: South Half of the Northwest Quarter
(S¥NW4), South Half of the Northeast Quarter (S%NE%), North Half of the
Southeast Quarter (N¥%SE4%), Section 25, Township 36 North, Range 37 West;
Southwest Quarter (SW4), South Half of the Northwest Quarter (S¥NW4), Section
30, Township 36 North, Range 36 West of the 6th P.M., Bennett County, South
Dakota, containing approximately 366 acres. The Application requests a change
in the land affected by the water use to the North Ha1f (N%), Southwest Quarter
(SW4), North Half of the Southeast Quarter (N¥SE%), Section 25; the Southeast
Quarter of the Southeast Quarter of the Northeast Quarter (SE4SEUNEY), Section
24; all in Township 36 North, Range 37 West; and the East Half (E%) of Section
19, Township 36 North, Range 36 West, Bennett County, South Dakota, for a total
of 362 acres with an appropriation of 3.89 cfs.

Opponents are requesting that this Application be denied because there
is no need to irrigate the land requested to be changed as affected by the Water
Permit, and the Applicant's practice of spreading water over this changed
irrigated land does not constitute irrigation, and for these reasons, the
Opponents request that the Application be denied.

B. Statement of Facts which Opponents Intend to Prove in Support of
their Position.

The Opponents expect the evidence to demonstrate that the land to which
the Application wishes to have the irrigation permit changed does not need to be
irrigated. The Applicant's predecessors in interest did not need to flood
irrigate these grassiands to produce hay and it is not necessary to flood

irrigate these same grasslands to create wildlife habitat. That when this
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Application was originally submitted in June of 1984 the Chief Engineer
recommended denial of Application No. 1921-2 on May 24, 1985 because of
information received that the proposed flooding of land for fish and wildlife
production did not constitute irrigation and therefore the irrigation water
rights should not be tranferred to the new owner. Further, the Opponents expect
the evidence to show that when the Application was originally submitted Rolph
Craft, the project manager for the U.S. Fish & Wildlife Service, made a
statement to Betty Westland, a representative of the Water Rights Division,
that the U.S. Fish & Wildlife Service let the water flow over the land when the
dam is full to create a larger slough, for the “11ttfe duckies". Craft also
stated that they are not going to plant anything on the land.

Thereafter, apparently the U.S. Fish & Wildlife Service changed its
position and in letters to the Division of Water Rights the Applicant contended
that the water covered under the permit is not changed and it would be the
Service's practice to flood irrigate native grasses for the purpose of
providing wildlife wfth food and habitat which would not vary from the practices
of those who irrigate the same type of crop for cattle grazing.

C. Identification of Extraordinary Legal Issues Which may Arise during
the Hearing.

Issue 1: Whether an Applicant has met its burden for amending a permit
to sever and transfer irrigation rights to different 1and when the basis of the
Application when the dam which was authorized as the diversion point under the
original Permit was breached and not in working condition.

SDCL 46-5-34 governs, in pertinent part, those situations in which an
amendment of a water permit is required for severance and transfer. It
provides:

A1l water used in this state for irrigation
purposes shall remain appurtenant to the land
upon which it is used. However, if for any
reason it should become impracticable to use
all or any part of the water beneficially or
economically for irrigation of any land to
which the right of its use is appurtenant,
all or any part of the right may be severed
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from the land and simultaneously transferred
and become appurtenant to other land without
losing priority of right previously established,
subject to existing rights, upon approval of

an application for an amended permit. No
increase in total acres irrigated may be

allowed under this section.

Consequently, the water rights for irrigation may not be transferred to
different land unless it becomes impractical to use all or part of the water
beneficially or economically for irrigation, then the right may be severed from
the land without loss of priority if there is no detriment to existing rights.
In the instant case, the Applicant has made no showing as to why it is
impractical to use all the water beneficially or economically for irrigation on
the land to which it is appurtenant. There is some indication in the permit
that the existing dam has fallen into disrepair. But the Applicant has not
demonstrated why that dam cannot be repaired to continue its use under the
existing Water Permit, particularly if it was of earthen construction.

Issue 2: Whether it is in the public interest and a beneficial use of
water to allow an existing Water Permit to be severed from the land and
simultaneously transferred and become appurtenant to other land without losing
priority of right when the practices of the Applicant and the representations

made by the Applicant's representatives indicate the water is to be used to
create a slough for waterfowl.

It is clear from SDCL 46-5-34 and 46-5-34.1 that when an application is
made for approval of the severance of irrigation water to be used for irrigation
of other land, the applicant must continue to use the water for irrigation
purposes. When an appropriator changes from irrigation to another use, the
Commission cancels the first permit and issues another; thus, the old priority
date is lost and a new priority acquired on the date the new permit is issued.
In the instant case, the Opponents expect the evidence will demonstrate that
the 1and which Applicant wishes to have the water permit transferred to does
not need to be irrigated to provide native grasses for forage and that the
Applicant's present use of this Water Permit is to create a slough for

waterfowl. Consequently, this issue should be resolved by denying the
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Application.

Dated this (’2 day of June, 1991.

ARRELL, FARRELL & GINSBACH
By: . AM/W\”\(ﬁM%f/ﬂﬂ
w M. FARRELL < X

X .

@JM (et t

L. Kocer and R. Ko
441 North River St.
Hot Springs, SD 57747
(605) 745-5161

PATRICK M. GINSBACH
Lawyers for DeKay, Emley, Heath,
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the | ! day of June, a true
and correct copy of the foregoing Opponents' Prehearing Brief was mailed regular
United States mail with first class postage prepaid in an envelope securely
sealed and addressed to:

John R. Kunz

Counsel for FWS

P.0. Box 25007, D-105
Denver Federal Center
Denver, CO 80225

Ms. Marian Gunderson
Hearing Examiner

811 West 3rd St.
Yankton, SD 57078

John P. Guhin

Deputy Attorney General
500 East Capitol Ave.
Pierre, SD  57501-5070

Diane Best

Assistant Attorney General
500 East Capitol Ave.
Pierre, SD 57501-5070

John Hatch

Chief -Engineer

Dept. of Environment and Resources
Division of Water Rights

523 East Capitol Ave.

Pierre, SD 57501-3182

Cptint

PATRICK M. GINSBACH </
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STATE OF SOUTH DAKOTA

500 EAST CAPITOL
Pierre, South Dakota 57501-5070
Phone (605) 773-3215

MARK W. BARNETT LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

June 18, 1991

Jane Farrell,

Patrick M. Ginsbach

Farrell, Farrell and Ginsbach
441 N. River Street

Hot Springs, SD 57747

John R. Kunz

Post Office Box 25007, D-105

Denver Federal Center

Denver, CO 80225

RE: LaCreek Water Rights Applications

Dear Ms. Farrell, Mr. Ginsbach & Mr. Kunz:

This letter is deigned to address several prehearing issues
in the LaCreek water rights cases which will be heard next
week.

1. Stipulation to Documents

The Division of Water Rights agrees to stipulate to the
admission of FWS 1-13 as listed on the FWS Prehearing
Identification of Documentary Exhibits. I have not
received a copy of FWS 14, the enlarged topographic
map. Once I have either received a copy of this map or
have had an opportunity to examine the exhibit that
will be filed with the Board, I will review the map
with the Chief Engineer and will advise Yyou
accordingly. Likewise, I have not seen FWS 15. I
expect, however, the division will not be objecting to
the photographic mosaic. Once the division has either
received a copy of the overlay accompanying this
photographic mosaic or has had an opportunity to
examine this overlay, I will advise you of whether I
expect to object to the admission of this document. I
have, on today’s date, received copies of the three
1930’s maps. (FWS 16.) Before stipulating to the
admission of these exhibits, I will need some
additional information by way of foundation. Possibly,
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Mr. Kunz, you could provide me with a short description
of this foundation.

I have also reviewed the First Amended Prehearing
Identification of Documentary Exhibits filed by FWS and
have no objection.

Stipulation of Facts

I have reviewed Prehearing Statement of Facts Which FWS
Desires to Stipulate into Evidence. The division
agrees to stipulate to FWS assertions 1-4 and 8 and 9.
At this time, the division holds FWS to its proof on
its assertions 5 and 6 concerning the irrigation
practices of Mr. Birthol Brown in 1939. Perhaps,
Mr. Kunz, you could provide me with further
documentation on how you intend to prove these facts.
Then, the division may be in a better position to
stipulate to such facts.

Finally, the division objects to factual assertion 10.
The objection is twofold. First, Objector Keegan does
have a currently valid permit to appropriate water.
While I understand that Keegan may not appear or
present testimony or evidence in this proceeding, he is
considered to be a party to this case insofar as he has
not withdrawn his objection. Secondly, the division
objects to assertion No. 10 if it is designed to imply
that none of the objectors have any water rights at
all. They, of course, have rights as domestic users.
This statement may already be clear but perhaps it can

- be amended to remove any doubt.

Water Rights Files

Ordinarily the official file in water rights
proceedings (which is kept by the Chief Engineer is
entered into evidence, in total, at the beginning of
the administrative proceeding. These files include the
filed application, any filed procedural documents or
correspondence, the Chief Engineer’s report, and other
public documents.

In order to explain what is contained in these formal
files and to request that you stipulate accordingly, I
am providing each party with an index of the files.

The dates listed for the documents are the dates on

which those documents were received by the Division of
Water Rights. If you wish to be provided with a copy
of any these documents, please feel free to contact me.

/Y%
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I have not provided you with the actual files because
each of you already has a copy of a significant portion
of each file. In fact, you have already reviewed and
agreed to the admission of some of these documents.

If, after reviewing the index or any documents referred
to in the index, you believe that any of the documents
are not properly admissible as part of the formal file
in this proceeding, please let me know.

Review of Site

It is my understanding that we were going to work out a
stipulation for reviewing the refuge site. I believe,
Mr. Ginsbach, you had intended to execute a stipulation
which would set forth the particular locations that you
feel should be the subject of such a visit.
Additionally, we have previously discussed the issue of
whether any experts or attorneys would be entitled to
provide a narrative during the site visit. 1It’s my
understanding that we agreed that such a narrative
would probably be inappropriate. We need to work out
this written stipulation yet.

Transcript Fees

Because a majority of the Water Management Board will

not be present, they will need to review transcripts in
order to make their decision. It is my understanding

that - in the past parties have agreed to split the cost
for transcripts. In this case, I am proposing that the
objectors pay one third, the division pay one third and
FWS pay one third. Let me know your thoughts.

Witness List

It might be useful for us to exchange 1lists of
witnesses in advance of hearing. The division’s only
witness will be M. Rassool Ahadi, an engineer with the
division staff. Mr. Ahadi will testify regarding the
division’s recommendations. I expect that the division
will be presenting Mr. Ahadi’s testimony previous to
the testimony of the other parties. This timing for
the presentation of the staff recommendation would be
consistent with previous Water Management Board
hearings where the staff has begun the hearing with its
recommendation.

Please provide me with a list of your witnesses as well
as a very short broad statement of what you expect from

14y
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6.

them by way of testimony. (Just a few sentences for
each witness.)

Permit Qualifications

If each of you determines that it is in the best
interest of the parties concerned to stipulate to
qualifications or conditions on the management of water
use 1in the LaCreek refuge, the division would be
willing to examine such permit qualifications or
conditions and, if they are acceptable, may be willing
to revise its recommendation in this case accordingly.

I would like to schedule a teleconference among the parties
yet this week. Please advise me of the time that is

convenient for you.

Sincerely,

[gmww |

Diane Best
Assistant Attorney General

DB:sks
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STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

500 EAST CAPITOL
Pierre, South Dakota 57601-5070
Phone (605) 773-32156

MARK W. BARNETT - LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

June 21, 1991

Marian Gunderson
811 W. Third st.
Yankton, SD 57078

Re: In the Matter of the Agplicétion to validate Vested
Water Right Claim Nos. 1926-2 and 1927-2, LaCreek

National Wildlife Refuge and In the Matter of
Application No. 1921-2 to Amend Water Permit No. 265-2

Dear Ms. Gunderson:

This letter is designed to respond to that portion of your

Prehearing Order in the above-entitled matter which allows

the parties to file responsive briefs on or before June 21,

1991. The Division has reviewed the Opponent’s Prehearing

Brief filed on behalf of the Protestants in this proceeding.
The Water Rights Division has determined that it will not be
filing a responsive brief in this matter.

Sincerely,

/R
ﬂ/mw

‘Diane Best
Assistant Attorney General

7 s

~DB:ss

cc: John R. Kunz
Jane Farrell
Patrick M.»}insbach
John Hatch
John P. Guhin

m



STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE APPLICATION
TO VALIDATE VESTED WATER RIGHT
CLAIM NUMBERS 1926-2 AND 1927-2
LACREEK NATIONAL WILDLIFE REFUGE

ORDER OF
CONTINUANCE

and
IN THE MATTER OF APPLICATION

NO. 1921-2 TO AMEND WATER PERMIT
265-2

The following Order is herewith entered at the
direction of the Hearing Officer, the Honorable Marian
Gunderson.

1. Three combined matters, including two
applications to validate vested water right claims and one
application to amend a water permit are scheduled for
hearing in Martin, South Dakota, before the Hearing Officer
on June 26, 1991. The parties have suggested that a three
day hearing may be required and an on-site inspection may be
’ requested.

2. On June 21, 1991, the undersigned Hearing
Officer received a "Motion to Withdraw Application to

validate Vested Water Claim No. 1926-2." The Motion was

- submitted on behalf of the United States Fish and wildlife‘

Service.

3. The motion of the United States indicates that
it desires to withdraw its present.application to validate
water right 1926-2 without prejudice and that it intends to

"significantly amend" the application. The U.S. Fish and
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Wildlife Service thus admits it will desire a hearing in the
future on vested water right claim number 1926-2.

4, The materials submitted by the parties
indicate that the two vested water right claims and thé
application for the new'water right are intertwined. It
follows, therefore, that if an on-site inspection, and a
hearing on-site - in Martin, South Dakota, is necessary for
the two claims which would remain if the motion to withdraw
is granted, then quite iikely a new on-site inspection might
be needed and an on-site hearing held when 1926-2 is
eventually amended and heard. Moreover, it is not at all
certain whether the amended 1926-2 would be heard by this or
another Hearing Officer or by the entire Board.

5. For these reasons; it is inappropriate as a
matter of 5udicia1 ecéﬁomy to allow severance of these
matters.

6. At the same time, the Hearing Officer finds
that the application to withdraw the validation of vested
water claim 1926-2 was made in good faith and for legitimate
purposes.

7. The Hearing Officer believes that the most
.appropriate solution is continue this entire matter,
including both vested right applications and the application
to amend water permit 265-2, for 'a period of 90 days to

allow the U.S. Fish and Wildlife Service to amend

Application No. 1926-2.

/UL



ORDER
The hearing scheduled for June 26, 1991, in
Martin, Soth Dakota, in each of the above-entitled matter
is continued for a period of ninety (90) days from June 26,
1991. Unless otherwise directed by the Hearing Officer,
each of the above-entitled matters shall be re-noticed prior

to a new hearing on this matter.

LY
-

By e > L

M Gund W (
arian Gunderson
Hearing Officer éy 9&4({/4%7

m-pld54.jpg
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and
correct copy of Order of Continuance in the matter of

Application of Validate Vested Water Right Claim Nos. 1926-2

and 1927-2 lLaCreek National Wildlife Refuge and In_ The

Matter of Application No. 1921-2 to Amend Water Permit

265-2, was telefaxed to Patrick Ginsbach, Esq., Farrell,
Farrell and Ginsbach, 441 North River Street, Hot Springs,
South Dakota 57747, at (605) 745-3154 and to John Kunz, U.S.
Department of the Interior, Denver, Colorado,

(303) 236-8644; and hand delivered to Diane Best, Esq.,
Assistant Attorney General, State Capitol, Pierre, South
Dakota 57501; John Hatch, Chief Engineer, Division of Water
Rights, Department of Water and Natural Resources, Joe Foss
Building, Pierre, South Dakota 57501; and mailed by United
States mail to Kenneth Keegan, HWC 3, Box 24, Martin, South

Dakota 57551; all on June 21, 1991.

Jojn P. in

uty Attorney General
500 East Capitol
Pierre, South Dakota 57501-5070
Telephone: (605) 773-3215
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DeKAY, CHARLES EMLEY, )
BRETT HEATH, RAYMOND KOCER, )
and LAWRENCE KOCER, ) APPLICATION TO APPROPRIATE WATER
)
Petitioners, ) WATER PERMIT APPLICATION NO. 2192-2
)
VS. ) APPLICATION FOR VALIDATION OF
) VESTED WATER RIGHT CLAIM NO. 1927-2
UNITED STATES FISH AND WILDLIFE )
SERVICE, ) APPLICATION FOR WATER PERMIT NO. 1921-2
)
Applicant. )

STIPULATION TO ALLOW DISCOVERY

WHEREAS, the Applicant has moved for an Order to Compel Exchange of
Witness Lists; and

WHEREAS, Petitioners have responded seeking an Order from the Water
Management Board asking for an Order allowing all discovery permissible under
the Rules of Civil Procedure, SDCL 15-6, as is allowed in the Circuit Courts of
the State of South Dakota; and

WHEREAS, the parties hereto have no objection to making the Rules of
Civil Procedure found at SDCL 15-6 for discovery purposes made appliicable to
this proceeding, the parties do hereby agree

I.

That the deposition of witnesses residing within or without the State
of South Dakota or absent therefrom may be taken under the Rules of Civil
Procedure found at SDCL 15-6.

II.
That the parties hereto agree that the discovery procedures, provided

for in SDCL 15-6, shall be allowed to be conducted in the proceeding before the

|5/



Water Management Board regarding Application Nos. 2192-2, 1927-2, and 1921-2, in
the same manher and with the Rules as discovery is conducted in civil actions
pending in Circuit Court in the State of South Dakota.

III.

That all discovery in Application Nos. 2192-2, 1927-2 and 1921-2 be
completed on or before June 1, 1992, unless a Stipulation for Extension of
Discovery is entered into by all parties to these proceedings.

Iv.

The parties further to adhere to the Prehearing Order entered by
Hearing Examiner M&rian Gunderson on May 31, 1991, and update any of the
materials submitted in connection with th;t Prehearing Ordgr, with the United
States Fisﬁ & Wildlife:Service or any parties supporting its position submitting
materials on or before July 7, 1992 in place of the June 7, 1991 date, and that
any party opposing any of the Applications shall place in the mail the materials
required on or before July 17, 1992 in place of the June 17, 1991 date, and that
the United States Fish & Wildlife Service and any other ﬁ%ﬁponent may make any
reply they may desire to make to any position taken by the Opponents by placing
such reply in the mail by July 21, 1992, in place of June 21, 1991 as stated in
the original Prehearing Order.

Dated this 27th day of February, 1992.

SN
e
7/ - —_—

JANE M. FARREL

Qne of the Lawyers for Petitioners
441 North River St.

Hot Springs, SD 57747

(605) 745-5161

/
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Dated this L, day of March, 1992.

CmREn
JOKN KUNZ, Esq<

for the Applicant
Regional Solicitor

Rocky Mountain Region
P.0. Box 25007, D-105
Denver Federal Center
Denver, CO 80225

Dated this /Z@day of March, 1992.

) —
/(/%m/ M
DIANE BEST
Assistant Attorney General
Lawyer for the South Dakota Division
of Water Rights o
500 East Capitol Ave.
Pierre, SD  57501-5070




DATE: March 11, 1992

MEMO TO: File

FROM: M. Rassool Ahadi /Vﬂb?
RE: A Complaint-Flooding of Land-LaCreek National Wildlife
Refuge

On March 10, 1992, a complaint was received from Brett Heath
regarding flooding of his property by the LaCreek National
Wildlife Refuge.

On March 11, 1992, I responded to the complaint and visited with
Mr. Heath at his place. I arrived at Mr. Heath's place at 12:00
noon CST. Mr. Heath and I drove to the flooded area which is
located in the NW1l/4 Section 19, T36N-R36W.

At the time of inspection, water was still flowing out of Lake
Creek onto Mr. Heath's property. Approximately 12-15 acres of
Mr. Heath's property was either wet or had water standing on it.

The cause of flooding seemed to be deposition of sand in the
creek channel and consequently decreasing the channel's carrying
capacity. Mr. Heath pointed out the sandbars deposited in the
creek channel all the way to where Lake Creek enters Pond #2.
Apparently, impoundment of water in Pond #2 causes water to slow
down and deposits sand that it carries from the sand hills
upstream. : :

Al
Mr. Heath stated that the Refuge had taken the stop logs out and
the water 1level had dropped, compared to yesterday. Mr. Heath
stated that all he wanted is not to get flooded again. Mr. Heath
stated that this piece of property was one of the best in the
area. He showed me pictures of the land when it was dry and he
had hay bales on the it.

After I left Mr. Heath, I visited with Mr. Rolf Kraft, Manager,
LaCreek Refuge. He stated that he was aware of the flooding, but
he could not do anything about it. He said dredging the channel
may work but it is too costly to do. Besides dredging may
increase sand deposits in Pond #2. He said the Refuge would like
to buy that piece of property from Heath. He also stated that if
Mr. Heath would do dredging on his property, he would do the same
on the Refuge side. I left the Refuge at approximately 5:00 pm.

5y



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKOTA  57501-3181

©
REAT FACES. GREAT PLACES.
March 15, 1992

NOTICE

TO: Wilbur N. Ladd, Jr., Acting Regional Director
United States Fish and Wildlife Service
P.O. Box 25486
Denver Federal Center
Denver, CO 80225
and Parties of Record (see attached sheet)

FROM: John Hatch, Chief Engineer
Water Rights Division
605 773-3352

h
1927-2 and Water Permit Application Nos. 12;Ifz>and 2191-2,
U.S Fish and Wildlife Service

The Water Management Board will consider Vested Water Right
Application No. 1927-2 and Water Permit Application Nos. 1921-2 and
2191-2 for the Lacreek National Wildlife Refuge beginning at 9:00 am
on July 22, 1992 in the American Legion Dining Hall, Main Street,
Martin SD. The Board meeting is scheduled for July 22 and 23, 1992;
however, it may be necessary to continue consideration of these
applications to the morning of July 24, 1992. These applications have
been continued over the past several months to allow for a Board
meeting to be scheduled in Martin SD. An agenda for this meeting will
be sent to all parties of record in early July.

SUBJECT: Scheduling of Hearing for Vested Water Ri% t Claim No.

Applicable provisions of the Notice of Hearings published in the
Bennett County Booster II on March 27 and April 3, 1991 for Water
Permit Application No. 1921-2, January 9 and 16, 1991 for Vested Water
Right Application No. 1927-2 and January 8 and 15, 1992 for Water
Permit Application No. 2191-2 will still apply at these hearings. Any
party wishing to assure access to the hearings by the handicapped must
contact the Water Rights Division, Foss Building, 523 East capitol,
Pierre, SD 57501 prior to the meeting so that appropriate
arrangements can be made.

If you have any dquestions regarding the scheduling of the
hearings before the Water Management Board or need arrangements to
provide access to the hearings by the handicapped, please contact Eric
Gronlund at (605) 773-3352.

cc: Diane Best, Assistant Attorney General
Ginger Chesy, USFWS, Denver CO
Cheryl Williss, USFWS, Denver CO
Rolf Kraft, USFWS, Martin SD



PARTTES OF REOORD

VESTED WATER RIGHT APPLICATION NO.

WATER PERMIT APPLICATION NOS.
APPLICANT

Wilbur N. Iadd, Acting Regional Director
U.S. Fish and Wildlife Service

P.O. Box 25486

Denver Federal Center

Denwver, Colorado 80225

Solicitor

John Kunz

Rocky Mountain Regional
Solicitor's Office

730 Simms St. - Suite 450
Golden, Colorado 80401

*%

1927-2 AND
1921-2 AND 2191-2.

PETTITION OF OPPOSITION

Jane M. Farrel & Patrick Ginsbach
Farrell, Farrell & Ginsbach

441 North River Street

Hot Springs, SD 57747

REPRESENTING

Wendell DeKay, Tuthill, SD 57574
Charles Emley, Box 673, Martin, SD 57551
Brett Heath, HWC 3, Box 20, Martin, SD
Raymond Kocer, RR, Martin, SD 57551
Lawrence Kocer, Box 156, Martin, SD

(2191-2 and 1927-2 only)

Kenneth Keegan
HWC 3, Box 24

Martin, SD 57551

** — Mr. Keegan did not formally file a petition in the matter of Water Permit
Application No. 2191-2, but did file a petition for the Vested Right
Application No. 1926-2 (withdrawn) which was for these acreages and his
previously submitted petition will provide him party status in the matter of

Water Permit Application No. 2191-2.

/
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CERTIFICATION

I hereby certify that on May 15, 1992, I have personally deposited
with the United States Mail at Pierre, South Dakota, first class
postage, prepaid envelopes containing a Notice dated May 15, 1992,
regarding Scheduling of Hearing for Vested Water Right Claim No.
1927-2 and Water Permit Application Nos.<§§fi:2>and 2191-2, U.S. Fish
and Wildlife Service addressed as stated below and on the attached
list: «

Wilbur N. Ladd, Jr., Acting Regional Director, United States Fish &

Wildlife Service, P.O. Box 25486, Dehver Federal Center, Denver, CO
80225,

Ginger Chesy, US Fish & Wildlife Service, P.O. Box 25486, Denver
Federal Center, Denver, CO 80225.

Cheryl Williss, US Fish & Wildlife Service, P.O. Box 25486, Denver
Federal Center, Denver, CO 80225.

Rolf Kraft, Project Manager, LaCreek National Wildlife Refuge, Martin,
SD 57551.

Copy Hand Delivered To:

Diane Best, Assistant Attorney General, Capitol Building.

C? %% 7 ”%/&C’a?(

Cheryl F. Frost
Secretary

STATE OF SOUTH DAKOTA )
. S ) Ss
COUNTY OF HUGHES )

Sworn to, before me, this 2/s} day of May , 1992.

Sl Cofintnlnlalotnlatntntetstn nlnCalnlntabaiatsd

JOHN HATCH
L2 NOTARY PUBLIC 2\ ¢
EC;SEAL)SOUTH pakoTA(SEAL) & Notary Public

e, PN IVITSIN |
Cac

B
d

...................

]
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER, AND
LAWRENCE KOCER,

APPLICATION NOS.
2192-2, 1927-2,
AND

Petitioners,
V.

UNITED STATES FISH AND
WILDLIFE SERVICE,

W Nt e St wadt St S ) wwp? at? gt Sudd

Applicant.

APPLICANT’S FIRST SET OF INTERROGATORIES
AND REQUEST FOR PRODUCTION OF DOCUMENTS

COMES NOW the United States Fish and Wildlife Service (FWS),
a component agency of the United States Department of the Inter-
ior, and pursuanf to the Stipulation to Allow Discovery executed
by the pérties, and S.D. CODIFIED LAWS ANN. §§ 15-6-33 and
15-6~34 (1984), hereby propounds this First Set of Inter-
rogatories and Request for Production of Documents to Wendell
DeKay, Charles Emley, Brett Heath, Raymond Kocer, and Lawrence

Kocer.
DEFINITIONS

The fdllowing definitions will govern this First Set of

Interrogatories and Request for Production of Documents:

/5%



1. "You", "your", and "yours" refers to the petitioners in
the captioned proceeding, Wendell DeKay, Charles Emley, Brett

Heath, Raymond Kocer, and Lawrence Kocer and their attorney(s).

2. "Document(s)" refers to any documents, writings, etc.,
as such terms are more fully set forth in S.D. CODIFIED LAWS ANN.

§ 15-6-34(a) (1984).

3. "person" means the plural as well as the singular, and
includes any natural person, corporation, association, partner-

ship, or other legal entity.

4. To "identify" a person means to state with respect to
each person, his or her name, last known residential address,

last known business address, and last known position of employ-

" ment.

5. To "identify" a document means to state the nature of
the document, e.g., letter, report, map, etc., its date, the
author(s), the name and present business address of the person
now having custody thereof, and enough of its substance to

distinguish it from other similar documents.



In each of your answers to this First Set of Inter-
rogatories and Request for Production of Documents, you are
requested to provide not only such information as is in your
possession, but all information which is reasonably available.

In the event that you are able to provide only part of the
information requested by a particular interrogatory, please
provide all the information you are able to provide and state the
reason for your inability to provide the remaining information

sought by the interrogatory.

Every interrogatory contained herein is a continuing inter-
rogatory and you must supplement answers promptly if and when
relevant information is obtained in addition to, or in any way

inconsistent with, the initial answer to each such interrogatory.
- INTERROGATORIES

INTERROGATORY NO. 1: Identify each witness that you will
call to support your allegations contained in paragraph nos. IV.
a., b., and c¢. of your January 16, 1992, Petition to Oppose
Application. As to each such witness, briefly state the sub-

stance to which he or she is expected to testify.
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INTERROGATORY NO., 2: Identify each witness that you will
call to support the allegations contained in paragraph nos. II.
a., b., c., and d. of your April 15, 1991, Petition to Oppose
Application For Validation of Vested Water Right Claims Nos.
1926-2, 1927-2, 1921-2. As to each such witness, briefly state

the substance to which he or she is expected to testify.

INTERROGATORY NO. 3: With respect to the allegations more

particularly described in Interrogatory Kos. 1 and 2, state the

specific facts and inferences which support such allegations.

INTERROGATORY NO. 4: Identify all documents that you might
refer to in answering these interrogatories. 1In lieu of iden-
tifying these documents, produce a complete and legible copy of
each such document with a notation describing the interrogatory

to which the document relates.

INTERROGATORY NO. 5: If different than those documents
which you will identify in answering Interrogatory No. 4, iden-
tify all other documents that support or otherwise relate to your
allegations more particularly described in Interrogatory Nos. 1
and 2. In lieu of identifying these documents, produce a com-
plete and legible copy of each such document with a notation

describing the interrogatory to which the document relates.

/¢!



INTERROGATORY NO. 6: Identify each person whom you an-

ticipate calling as an expert witness at the hearing herein, and |

as to each such person: (a) state the subject matter on which he
or she is expected to testify; (b) state the substance of facts
and opinioﬁs to which he or she is expecfed to testify; and (c)
state a summary of the grounds for each such person’s opinions.

DATED this | 1th day of March, 1992.

R el

John \R. Kunz/ Esq.

ey
Rocky Mountain Re&gion
P.O. Box 25007, D-105
bDenver Federal Center
benver, CO 80225
(303) 236-8444 (Commercial)

776-8444 (FTS)




CERTIFICATE OF SERVICE

I hereby certify that on this [7t1day of March, 1992, true
and correct copies of the foregoing Applicant’s First Set of
Interrogatories and Request for Production of Documents were
mailed, postage pre-paid in the United States Mail to:

State Water Management Board
ATTN: Mr. Rod Freeman

c/o John P. Guhin, Esqg.
Deputy Attorney General

500 East Capitol

Pierre, SD 57501-5070

Patrick M. Ginsbach, Esq.
Farrell, Farrell, and Ginsbach
441 North River Street

Hot Springs, SD 57747

Diane Best, Esq.

Assistant Attorney General
500 East Capitol

Pierre, SD 57501-5070

John Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501

Ryhyne L

(
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DENVER, COLORADO 80225

Telephone: (303) 236-8444
FAX: (303) 236-8644

April 27, 1992

VIA _FAX TRANSMISSION
(Copy also sent via Certified Mail)

FWS.RM.0636

Patrick M. Ginsbach, Esq.
Farrell, Farrell and Ginsbach
441 North River Street

Hot Springs, SD 57747

Re

Application Nos. 2191-2, 1927-2, and 1921-2 before the South
Dakota Water Management Board "

Dear Patrick:

I have ‘attempted to contact you a couple of times by telephone,
but have not been able to .reach you, and you have apparently been
unable to get back to me. I am writing this letter to inquire
about the interrogatories and request for production of documents
that I served on you on or about March 17, 1992. According to my
calculations, the answers to this discovery were due on or about
April 16, 1992, almost two weeks ago. To the best of my
knowledge, you have not sought or obtained a protective order,
nor have you contacted me and requested an extension of time in
which to provide the answers.

I am perfectly amenable to allowing you a little leeway in
answering the discovery. However, as you know, pursuant to our
stipulation to Allow Discovery, we are on a tight schedule, and
every day that goes by means & potential crunch at the end. This
is particularly so, because as you know, I plan on conducting
several depositiong. Additionally, we both have strict deadlines
for the submission of what will probably be extensive pre-hearing
briefs.

As you know, we stipulated that all discovery in this case was to
be conducted pursuant to S.D. CODIFIED LAWS ANN. §§ 15-6 et seq.
I sincerely hope that, as a result of this letter, I will receive
the answers to my discovery no later than May 1, 1992, or some
other mutually agreeable date. If not, then, pursuant to S.D.

b ———-
United States Department of the Interior ——
L ]
OFFICE OF THE SOLICITOR R
ROCKY MOUNTAIN REGION by
P.O. BOX 25007 - a
DENVER FEDERAL CENTER

Iy



CODIFIED LAWS ANN. § 15-6-37, I shall be forced to seek other
appropriate relief.

Thank you very much for your attention to this matter and for
your consideration. I look forward to your reply.

Sincerely,

cc: State Water Management Board
ATTN: Mr. Rod Freeman
c/o John P. Guhin, Esq.
Deputy Attorney General
500 East Capitol
Pierre, SD 57501-5070

John Hatch

Chief Engineer

Water Rights Division
Foss Building

Pierre, SD 57501

Diane Best, Esq.

Assistant Attorney General
500 East Capitol

Pierre, SD 57501-5070

Ginger Chesy, Region 6, FWS




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER, AND
LAWRENCE KOCER,

)
)
)
Petitioners, ) APPLICATION NOS.
) 2191-2, 1927-2,
V. ) AND 1921-2
)
UNITED STATES FISH AND )
WILDLIFE SERVICE, )
)
)

Applicant.

NOTICE OF DEPOSITIONS

TO THE ABOVE-NAMED PETITIONERS AND THEIR COUNSEL OF RECORD:

You and each of you will please take notice that the above-
named applicant, the United States Fish and Wildlife Service
(FWS), will, at the dates and times indicated below, take the
depositions upon oral examination of the following individuals:

MONDAY, MAY 18, 1992

1:00 P.M. and continuing thereafter until his deposition is

completed-Denny Simonson.
TUESDAY, MAY 19, 1992
9:00 A.M. and continuing thereafter until his deposition is

completed-Perry Rahn.

WEDNESDAY, MAY 20, 1992

8:00 A.M. and continuing thereafter until her deposition is
completed—-EVA MAE BROWN.

9:00 A.M. or upon completion of the deposition of Ms. Brown
and continuing thereafter until her deposition is completed-
JOYCE TOZCEK.

10:00 A.M. or upon completion of the deposition of Ms.
Tozcek and continuing thereafter until his deposition is com-
pleted-MIKE HARRIS.




11:00 A.M. or upon completion of the deposition of Mr.
Harris and continuing thereafter until his deposition is com-
pleted-FRANK BUCKLES.

1:30 P.M. or upon completion of the deposition of Mr. Frank
Buckles and continuing thereafter until his deposition is com-
pleted-JIM BUCKLES.

2:30 P.M. or upon completion of the deposition of Mr. Jim
Buckles and continuing thereafter until his deposition is com-
pleted-CHARLES EMELY.

4:00 P.M. or upon completion of the deposition of Mr. Emely
and continuing thereafter until his deposition is completed-
WENDELL DEKAY.

THURSDAY, MAY 21, 199

8:00 A.M. and continuing thereafter until his deposition is
completed-RAYMOND KOCER.

11:00 A.M. or upon completion of the deposition of Mr.
Raymond Kocer and continuing thereafter until his deposition is
completed-LAWRENCE KOCER.

2:30 P.M. or upon completion of the deposition of Mr.
Lawrence Kocer and continuing thereafter until his deposition is
completed-BRETT HEATH.

The above depositions will be taken in accordance with the
provisions of S. D. CODIFIED LAWS ANN. §§ 15-6 (1984). The
depositions of Messrs. Simonson and Rahn will be taken at the
Feeham Law Office, 825 Columbus Street, Rapid City, SD (telephone
number is (605) 341-7971). The remainder of the depositions will
be taken at the Headquarters Building of the LaCreek (South
Dakota) National Wildlife Refuge, Martin County, SD (telephone
number is (605) 685-6508). FWS will provide a court reporter for
all of the above depositions.



Pursuant to S. D. CODIFIED LAWS ANN. § 15-6-30(5) (1984),
you and each of you are hereby requested to bring to your deposi-
tion any and all documents l/in either your or your counsel’s
possession concerning which you might testify at the hearing of

the captioned matter.

DATED this [ Doy of May, 1992.

1/

/\VA 2.

John R\ Kunz, 5
Attorney
Ky Mountain ion
P.O. 25007, D-105
Denver Federal Center
Denver, CO 80225
(303) 236-8444

As this term is defined in Applicant’s First Set of

Interrogatories and Request for Production of Documents on file

herein.



CERTIFICATE OF SERVICE

I hereby certify that on this _{3% day of May, 1992, true
and correct copies of the foregoing Notice of Depositions were
mailed, postage pre-paid in the United States Mail to:

State Water Management Board
ATTN: Mr. Rod Freeman

c/o John P. Guhin, Esq.
Deputy Attorney General

500 East Capitol

Pierre, SD 57501-5070

Patrick M. Ginsbach, Esq.
Farrell, Farrell, and Ginsbach
441 North River Street

Hot Springs, SD 57747

Diane Best, Esq.
Assistant Attorney General
500 East Capitol

b/:if£;e, SD 57501-5070
ohn Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY, )
BRETT HEATH, RAYMOND KOCER, AND )
LAWRENCE KOCER, )
Petitioners, g APPLICATION NOS.
) 2191-2, 1927-2,
vs. ; AND 1921-2
UNITED STATES FISH AND )
WILDLIFE SERVICE, ;
Applicant. )

NOTICE OF DEPOSITION

TO THE ABOVE-NAMED APPLICANT AND IT'S COUNSEL:

Please take notice that the above named Petitioners will at 9:00

o'clock a.m. on May 22, 1992 at the Headquarters Building of the LaCreek

Mational Wildlife Refuge, Bennett County, South Dakota take the

deposition upon oral examination of Rolf Kraft.

Dated this 19th day of May, 1992.

Y

M. Farrell
of the Lawyers for the
Petitioners

441 N. River St.

Hot Springs, SD 57747
Phone: (605)745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she hand delivered a true

and correct copy of the foregoing Notice upon the individual hereinafter

next designated on May 20, 1992 at the following address:

John Kunz -
Lawyer for Applicant
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Crossroads Inn
Martin, SD

and the undersigned further certifies that she mailed a true and correct

copy of the foregoing Notice to the individuals hereinafter next
designated all on the 20th day of May, 1992 by depositing the same in

the United States mail, with first class postage affixed, in envelopes

addressed tc:

State Water Management Board
c/o John P. Guhin, Esq.
Deputy Attorney General

500 East Capitol Ave.
Pierre, SD 57501

Diane Best ’

Assistant Attorney General
500 East Capitol Ave.
Pierre, SD 57501

John Hatch

Chief Engineer

Water Rights Division
523 East Capitol
Pierre, SD 57501

Foss Building
%} e M. Farrell




STATE OF SOUTH DAKQTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER, AND
LAWRENCE KOCER,

APPLICATION NOS.
2191-2, 1927-2,
vs. AND 1921-2

Petitioners,

)
)
)
)
)
)

UNITED STATES FISH AND
WILDLIFE SERVICE,

Applicant.

SUBPOENA DUCES TECUM

TO: ROLF KRAFT AND JOHN KUNZ COUNSEL FOR THE APPLICANT:

ROLF KRAFT YOU ARE HEREBY COMMANDED to appear at 9:00
o‘clock a.m. on May 22, 1992 at the Headquarters Building of the LaCreek
National Wildlife Refuge, Bennett County, South Dakota for the purpose
of taking your deposition. You are to bring with you the following
documents (as that term is defined in Applicant's First Set of
Interrogatories and Request for Production of Documents on file herein):

1. Any and all documents in either your or your counsel's
possession concerning which you might testify at the hearing of the
above captioned matter;

2. Records kept by the LaCreek National Wildlife Refuge for the
yearly total rainfall for the years 1984 through April 30, 1992;

3. Plats, correspondence or documents prepared by, or transmitted
to, 0. T. Moe relating to the construction of the LaCreek National
Wildlife Refuge, or to procedures or remedies necessary to alleviate
sedimentary pui]dup in Lake Creek or any structures constructed on

refuge property;

/7



4. Correspondence or documents prepared by, or transmitted
to, Harold Burgess relating to the construction, or to procedures
or remedies necessary to alleviate sedimentary buildup, of the ditch
upon the George and Joy Heath property that straightens out the channel
of Lake Creek;

5. Any reports, studies or correspondence prepared by or on behalf
of the United States Fish and Wildlife Service between the years 1970
and 1991 relating to the development of the Birthol Brown ranch 1and
by the United States Fish and Wildlife Service;

6. Any engineering reports or studies prepared by or on behalf
of the United States Fish and Wildlife Service relating to the
construction, or development, of any structures on the Birthol Brown
ranch land in connection with Application 2191-2;

7. Any engineering reports or studies prepared by or on behalf
of the United States Fish and Wildlife Service relating to the
construction, or development, of any structures on the Birthol Brown
ranch land in connection with Application 1927-2;

8. Any engineering reports or studies prepared by or on behalf
of the United States Fish and Wildlife Service relating to the
construction, or development, of any structures on the Birthol Brown
ranch land in connection with Application 1921-2;

9. Any engineering reports or studies prepared by or on behalf
of the United States Fish and Wildlife Service relating to the
construction, or development, of any structures or dikes on Pools
2, 7 and proposed Pool 9 of the LaCreek National Wildlife Refuge;

10. Any reports, documents, studies or correspondence prepared by

or transmitted to the United States Fish and Wildlife Service concerning




the acquisition of real property belonging to Charles Emley, Raymond
Kocer, Lawrence Kocer, George Heath or Brett Heath;

11. Any reports, documents, studies or correspondence prepared by
or transmitted to the United States Fish and Wildlife Service concerning
the number of ducks, other waterfowl and wildlife raised at the LaCreek
National Wildlife Refuge between the years 1965 to 1991;

12. Any reports, documents, studies or correspondence prepared by
or transmitted to the United States Fish and Wildlife Service concerning
the migratory patterns in the United States of America of waterfowl,
and any changes in those migratory patterns for the years 1965 to 1991;

13. Any reports, documents, studies or correspondence prepared by
or transmitted to the United States Fish and Wildlife Service concerning
the migratory patterns over the LaCreek National Wildlife Refuge of
waterfowl, and any changes in those migratory patterns for the years
1965 to 1991;

14, Copies of any and all water permits now held by the LaCrekk
National Wildlife Refuge.

Dated this 20th day of May, 1992.

ar

Jane M. Farrell

One of the Lawyers for the
Petitioners

441 N. River St,

Hot Springs, SD 57747
Phone: (605)745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she hand delivered a true
and correct copy of the foregoing Notice upon the individual hereinafter

next designated on May 20, 1992 at the-following address:

/7Y




Oplala Sioux Tribe

ATTORNEY'S OFFICE
1 605 867-5104

or 8G7-3149
MARVIN AMIOTTF, P.O.BOX 1053 RUSSEL D, ZEPHi e
ATTORNEY AT LAW PINE RIDGE, SOUTH DAKOTA 57770 ATIOPHEY AT TAW

JUN 1992
PIVISION OF R

June 2, 1992 ATER RIGHTS ,;;E"'

John Hatch

Chief Engineer

Environment and Natural Resources
Joe Foss Building

523 East Capitol

Pierre, South Dakota 57501-3181

Re: Application of LaCreek National Wildlife Refuge application
for water rights on irrigation water for W}, NW}, NE}, Sec.
23, T36N, R37W

Dear Sir:

Please be advised that the Oglala Sioux Tribe does fully support
the aforementioned application of LaCreek National Wildlife Refuge.

We are requesting that we be allowed to testify during your July
22nd and 23rd meeting at Martin.

Respectfully,

N o M 1

. s [
Loe /,,.v,_t,‘ .

’//'\/ a
Marvin Amiotte
Attorney at Law

xc: Robin White




Rolf Kraft
Crossroads Inn
Martin, SD

John Kunz

Attorney for the Applicant
Crossroads Inn

Martin, SD




THOMPSON & THOMPSON
REGISTERED PROFESSIONAL REPORTERS

T. Daniel Thompson
1939-1989
Judith M. Thompson

#203 Capitol Bldg.
415 S. Main
Aberdeen, SD 57401
(605) 229-5175

June 5, 1992

SD State Water Management Board
Department of Water and Natural Resources
ATTN: Rod Freeman

c¢/o John P. Guhin, Esq.

Deputy Attorney General

500 East Capitol

Pierre, SD 57501-5070

&

832 St. Joseph Street
Eilers Building, Third Floor
Rapid City, South Dakota 57701
(605) 348-8610
1-800-456-0831

©
G
JUN 1y9e
D‘Vldl&‘/n <t
WATER RIGHTS

(N

&
&
M

"
&

IN RE: DeKay, et al. vs. U.S. Fish & Wildlife Service

Dear Mr. Freeman:

Enclosed please find the original depositions taken May 20

through May 22, 1992 in the above-entitled case.

“them with the Water Management Board.

I am filing

Also enclosed is a form which I ask that you please date
and sign showing that you have received the transcripts. I have
enclosed a self-addressed, stamped envelope for your convenience

in returning the form.
Thank' you for your courtesies.
Sincerely,
K caol /4 C@f\ﬁ,&w
Carol A. Cantwell, RPR

Enc.(12)



FARRELL, FARRELL & GINSBACH

Martin P. Farrell
Jane M. Farrell

Patrick M. Ginsbach

June 10, 1992

bdé;n Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol Ave.
Pierre, SD 57501

John R. Kunz

0ffice of the Regional Solicitor
Rocky Mountain Region

P. 0. Box 25007, D-105

Denver Federal Center

Denver, CO 80225

(605) 745-5161

LAWYERS
441 NORTH RIVER STREET
HOT SPRINGS, SOUTH DAKOTA 57747

Beverly J. lrwin
Certified Legal Assistant

JUN 1992
PIVISION OF

Diane Best

Assistant Attorney General
500 East Capitol Ave.
Pierre, SD 57501

John P. Guhin

State Water Management Board
Deputy Attorney General

500 East Capitol Ave.
Pierre, SD 57501

Re: DeKay, et al vs. U.S. Fish and Wildlife Service

Enclosed please find a copy of the Amended Notice of Deposition of Bob Green,
Bill Pearson and Joe Brummer as well as the Subpoena Duces Tecum served on each

individual.
Thank you very much.
Sincerely,

Lg\q N “m -;:\Ouu\p&

JANE M. FARRELL

®

Encliosure

e

/7%



STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER
and LAWRENCE KOCER,

Petitioners,

APPLICATION NOS.

2191-2, 1927-2,
AND 1921-2

VS.

UNITED STATES FISH AND
WILDLIFE SERVICE,

Nt st i Spugt? Sait? “nait? aat? “unit? s “vast? gt ot

Applicant.

AMENDED NOTICE OF DEPOSITION

TO THE ABOVE-NAMED APPLICANT AND ITS COUNSEL:

Please take notice that the above named Petitioners will at 11:30
o'clock a.m. on June 8, 1992 at Room 200 of the Fish and Wildlife Services Office
located at 134 Union Street, Lakewood, Jefferson County, Colorado, to take the

deposition upon oral examination of Bill Pearson.

Dated this 8th day of June, iif

JANE M. FARRELL " R
ne of the Lawyers for the Petitioners
41 N. River Street
ot Springs, SD 57747
(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she hand delivered a true and
correct copy of the foregoing Notice upon the individual hereinafter next
designated on June 8, 1982, at the following address:

Bill Pearson

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215




and the undersigned further certifies that she
the foregoing Notice to the individuals hereinafter next designated all on the
10th day of June, 1992 by depositing the same in the United States mail,
first class postage affixed, in envelopes addressed to:

John Kunz

Attorney for the Applicant

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

State Water Management Board
% John P. Guhin, Esq.

Deputy Attorney General

500 East Capitol Ave.
Pierre, SD 57501

Diane Best

Assistant Attorney General
500 East Capitol Ave.-
Pierre, SD 57501

John Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501

mailed a true and correct copy of

with

E M. FARRELL

A\

/50




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER
and LAWRENCE KOCER,

Petitioners,

2191-2, 1927-2,
AND 1921-2

VS.

UNITED STATES FISH AND

)
)
)
)
) APPLICATION NOS.
)
)
WILDLIFE SERVICE, g
)

Applicant.

AMENDED NOTICE OF DEPOSITION

TO THE ABOVE-NAMED APPLICANT AND ITS COUNSEL:

Please take notice that the above named Petitioners will at 9:30
o'clock a.m. on June 8, 1992 at Room 200 of the Fish and Wildlife Services Office
located at 134 Union Street, Lakewood, Jefferson County, Colorado, to take the

deposition upon oral examination of Joe Brummer.

Y,

FARRELL

One of the Lawyers for the Petitioners
41 N. River Street

Hot Springs, SD 57747

(605) 745-5161

Dated this 8th day of June, 1992.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she hand delivered a true and
correct copy of the foregoing Notice upon the individual hereinafter next
designated on June 8, 1992, at the following address:

Joe Brummer

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

)€/



John Kunz

Attorney for the Applicant

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

and the undersigned further certifies that she mailed a true and correct copy of
the foregoing Notice to the individuals hereinafter next designated all on the
10th day of June, 1992, by depositing the same in the United States mail, with
first class postage affixed, in envelopes addressed to:

State Water Management Board
% John P. Guhin, Esq.

Deputy Attorney General

500 East Capitol Ave.
Pierre, SD 57501

Diane Best

Assistant Attorney General
500 East Capitol Ave.
Pierre, SD 57501

John Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501

NSt

NE M. FARRELL ~ N

/€2




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER
and LAWRENCE KOCER,

Petitioners,

APPLICATION NOS.

2191-2, 1927-2,
AND 1921-2

Vs.

UNITED STATES FISH AND
WILDLIFE SERVICE,

e e S N S S e N Nt St ass vt

Applicant.

AMENDED NOTICE OF DEPOSITION

TO THE ABOVE-NAMED APPLICANT AND ITS COUNSEL:

Please take notice that the above named Petitioners will at 7:00
o'clock a.m. on June 8, 1992 at Room 200 of the Fish and Wildlife Services Office
located at 134 Union Street, Lakewood, Jefferson County, Colorado, to take the
deposition upon oral examination of Bob Green.

Dated this 8th day of June, 1992.

Yanl
FJANE M. FARRELL U/ N
g of the Lawyers for the Petitioners
N. River Street
fot Springs, SD 57747
(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she hand delivered a true and
correct copy of the foregoing Notice upon the individual hereinafter next
designated on June 8, 1992, at the following address:

Bob Green

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

\
-
I\




John Kunz

Attorney for the Applicant

Fish and Wiidlife Service Office
134 Union St.

Lakewood, CO 80215

and the undersigned further certifies that she mailed a true and correct copy of
the foregoing Notice to the individuals hereinafter next designated all on the
10th day of June, 1992, by depositing the same in the United States mail, with
first class postage affixed, in envelopes addressed to:

State Water Management Board
% John P. Guhin, Esq.

Deputy Attorney General

500 East Capitol Ave.
Pierre, SD 57501

Diane Best

Assistant Attorney General
500 East Capitol Ave.
Pierre, SD 57501

John Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501

JANE M. FARRELL
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER
and LAWRENCE KOCER,

Petitioners,

APPLICATION NOS.

2191-2, 1927-2,
AND 1921-2

VS.

UNITED STATES FISH AND
WILDLIFE SERVICE,

Tt S St St S Sanast? St sl “vasl® vt “aniat? “oanatt

Applicant.

SUBPOENA DUCES TECUM

TO: BOB GREEN AND JOHN KUNZ, COUNSEL FOR THE APPLICANT:

BOB GREEN, YOU ARE HEREBY COMMANDED to appear at 7:00 o'clock a.m. on
June 8, 1992 at Room 200 of the Fish and Wildlife Services Office located at 134
Union Street, Lakewood, Jefferson County, Colorado. You are to bring with you
the following documents (as that term is defined in the Applicant's First Set of
Interrogatories and Request for Production of Documents on file herein):

1. Any and all documents in either your or your counsel's possession
concerning which you might testify at the hearing of the above captioned matter;

2. Any and all notes made by you to aid you concerning which you might
testify at the hearing in the above captioned matter;

3. Any materials relied upon you in forming any opinions concerning
Application Nos. 2191-2, 1927-2, and 1921-2;

4. Any reports, studies and correspondence concerning which you might
testify at the hearing in the above entitled matter;

5. Any engineering reports or studies prepared by you relating to the
construction or development of any structures on the LaCreek National Wildlife

Refuge;

€<




6. Any and all photographs, maps, and exhibits either in your or your
counsel's possession concerning which you might testify at the hearing of the
above captioned matter.

Dated this 8th day of June, 1392.

J

NE M. FARRELL

Oné of the Lawyers for the Petitioners
1 N. River Street

Hot Springs, SD 57747
(605) 745-5161

CERTIFICATE Of SERVICE

The undersigned hereby certifies that she hand delivered a true and
correct copy of the foregoing Notice upon the individual hereinafter next
designated at the following address:

Bob Green

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

John Kunz

Attorney for the Applicant

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

on the 8th day of June, 1992. ’"‘\qu/j(:;;;4qdméb/7

E M. FARRELL™ \
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER
and LAWRENCE KOCER,

Petitioners,

APPLICATION NOS.

2191-2, 1927-2,
AND 1921-2

VS.

UNITED STATES FISH AND
WILDLIFE SERVICE,

N St St Sansst S St St St N Sna? Sast? “oust?

Applicant.

SUBPOENA DUCES TECUM

TO: JOE BRUMMER AND JOHN KUNZ, COUNSEL FOR THE APPLICANT:

JOE BRUMMER, YOU ARE HEREBY COMMANDED to appear at 9:30 o'clock a.m. on
June 8, 1992 at Room 200 of the Fish and Wildlife Services Office located at 134
Union Street, Lakewood, Jefferson County, Colorado. You are to bring with you
the following documents (as that term is defined in the Applicant's First Set of
Interrogatories and Request for Production of Documents on file herein):

1. Any and all documents in either your or your counsel's possession
concerning which you might testify at the hearing of the above captioned matter;

2. Any and all notes made by you to aid you concerning which you might
testify at the hearing in the above captioned matter;

3. Any materials relied upon you in forming any opinions concerning
Application Nos. 2191-2, 1927-2, and 1921-2;

4. Any reports, studies and correspondence concerning which you might
testify at the hearing in the above entitled matter;

5. Any engineering reports or studies prepared by you relating to the
construction or development of any structures on the LaCreek National Wildlife

Refuges;




6. Any and all photographs, maps, and exhibits either in your or your
counsel's possession concerning which you might testify at the hearing of the
above captioned matter.

Dated this 8th day of June, 1992.

N Y

ANE M. FARRELL\ /

ne of the Lawyers for the Petitioners
441 N. River Street

Hot Springs, SD 57747

(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she hand delivered a true and
correct copy of the foregoing Notice upon the individual hereinafter next
designated at the following address:

Joe Brummer

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

John Kunz
Attorney for the Applicant
Fish and Wildlife Service Office

134 Union St.
Lakewood, CO 80215

on the 8th day of June, 1992.
g« MLL (@W

KﬁjﬁE M. FARRELL \“
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER
and LAWRENCE KOCER,

Petitioners,

APPLICATION NOS.

2191-2, 1927-2,
AND 1921-2

Vs.

UNITED STATES FISH AND
WILDLIFE SERVICE,

Nt St Sst? Sttt Sait? gl St Nt gt Nt et earit

Applicant.

SUBPOENA DUCES TECUM

TO: BILL PEARSON AND JOHN KUNZ, COUNSEL FOR THE APPLICANT:

BILL PEARSON, YOU ARE HEREBY COMMANDED to appear at 11:30 o'clock a.m. on
June 8, 1992 at Room 200 of the Fish and Wildlife Services Office located at 134
Union Street, Lakewood, Jefferson County, Colorado. You are to bring with you
the following documents (as that term is defined in the Applicant's First Set of
Interrogatories and Request for Producﬁion of Documents on file herein):

1. Any and all documents in either your or your counsel's possession
concerning which you might testify at the hearing of the above captioned matter;

2. Any and all notes made by you to aid you concerning which you might
testify at the hearing in the above captioned matter;

3. Any materials relied upon you in forming any opinions concerning
Application Nos. 2191-2, 1927-2, and 1921-2;

4. Any reports, studies and correspondence concerning which you might
testify at the hearing in the above entitled matter;

5. Any engineering reportsAor studies prepared by you relating to the
construction or development of any structures on the LaCreek National Wildlife

Refuge;

18




6. Any and all photographs, maps, and exhibits either in your or your
counsel's possession concerning which you might testify at the hearing of the
above captioned matter.

Dated this 8th day of June, 1992.
5

\
JANE M. FARRELLY
e of the Lawyers for the Petitioners
441 N. River Street
Hot Springs, SD 57747
(605) 745-5161

CERTIFICATE GF SERVICE

The undersigned hereby certifies that she hand delivered a true and
correct copy of the foregoing Notice upon the individual hereinafter next
designated at the following address:

Bill Pearson

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

John Kunz

Attorney for the Applicant

Fish and Wildlife Service Office
134 Union St.

Lakewood, CO 80215

on the 8th day of June, 1992.

N,

C}NE M. FARRELN

)90




FARRELL, FARRELL & GINSBACH ‘Km)' Coriaraf
LAWYERS

441 NORTH RIVER STREET JUN 26 1992

Martin P. Farrell HOT SPRINGS, SOUTH DAKOTA 57747 Beverly J. trwin

Jane M. Forrgl) Certified Legal Assistant

Patrick M. Ginsbach (605) 745-5181

sCrES

June 25, 1992

John P. Guhin

Assistant Attorney General
State Capitol Building
500 East Capitol Avenue
Pierre, SD 57501

Re: Application numbers 2191-2, 1927-2, 1921-2 by the United States Fish and
Wildlife Service before the water management board.

Dear John:

Enclosed please find original depositions of Robert G. Green, William Joseph
Pearson, 11, and Joe Brummer. I am filing these with you.

Yours>tru1y,
( /,,,. k )/ '/ef‘»«kz“{,)k-(”»b/é

- ATRICK M. GI §BAC
PMG/bac
cc: John Kunzy. Dianne Best



STATE OF SOUTH DAKOTA

600 EAST CAPITOL
Pierre, South Dakota 57501-5070
Phone {605) 773-3215

MARK W. BARNETT LAWRENCE E. LONG
ATTORNEY GENERAL CHIEF DEPUTY ATTORNEY GENERAL

JUN 1592
DIVISION OF o
WATER wicirs &

H N
Pierrs, SD o
> N

June 29, 1992

MEMORANDUM

TO: John Hatch, Chief Engineer, Div. of Water Rights
e

FROM: Bbihn P. Guhin, Deputy Attorney General

RE: Application Nos. 2192, 1927-2 and 1921-2

I am enclosing a letter from Pat Ginsbach aléng with the

original depositions of Robert Green, William Joseph Pearson

and Joe Prummer. Mr. Ginsbach had sent these depositions to

me to be filed; I assume they should be filed with your

office.

Please give me a call if you have questions or comments.

JPG{clr) .
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THOMPSON & THOMPSON
REGISTERED PROFESSIONAL REPORTERS

T. Daniel Thompson
1939-1989
Judith M. Thompson

#203 Capitol Bldg. - 832 St. Joseph Street
415 S. Main Eilers Building, Third Floor
Aberdeen, SD 57401 Rapid City, South Dakota 57701
(605) 229-5175 - . (605) 348-8610
1-800-456-0831

July 11, 1992

JuL 1992
IVISION OF

SD State Water Management Board
Department of Water and Natural Resources
ATTN: Rod Freeman

c/o John P. Guhin, Esq.:

Deputy Attorney General

500 East Capitol

Pierre, SD 57501-5070

IN RE:: DeKay, et al. vs. U.S. Fish & Wildlife Service
Dear Mr. Freenan:

Enclosed please find the original depositions taken May 18
and May 19, 1992, in the above-entitled case:. 1 am flllng
them with the Water Management Board.

Also enclosed 1s a form which I ask that you please date
and sign showing that you have recelved the transcripts. I have
enclosed a self-addressed, stamped envelope for your convenience
in returning the form. :

Thank you for your courtesies:

Sincerely,

(ZXAGQ A (Ebmil~£J2?

Carol A. Cantwell; RPR

Enc.(4)
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I, the undersigned, do hereby acknowledge receipt of the
'original depositions of Perry H. Rahn, Ph.D., and Dennie
Simonson in the case of DeKay, et al. vs. U.S. Fish and

Wildlife Service, and hereby state that the same was flled with

the SD Water Managment Board on “u¥_% tQ%z
ﬁa e

JOHN' HATCH, CHIEF ENGINEER
Water Rights Division

523 E. Capitol Avenue
Pierre, SD 57501

Ph# (605) 773-3352

/7Y




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER, AND
LAWRENCE KOCER,

)

)

)

)
Petitioners, ) APPLICATION NOS.

) 2191-2, 1927-2,

) AND 1921-2
)
UNITED STATES FISH AND )
WILDLIFE SERVICE, )
)
)

Applicant.

AMENDED CERTIFICATE OF SERVICE

214 |
I hereby certify that, on this IDL’/aay of July, 1992, true
and correct copies of the foregoing Amended Certificate of
Service were mailed, postage prepaid in the United States Mail
to:

Francis E. Brink
1214 S. Wells Street
Aberdeen, SD 57401-7351

Marian Gunderson
811 West Third
Yankton, SD 57078-3702

Bernita Loucks
219 42nd Street
Rapid City, SD 57702-2123

Dwayne A. Rollag
320 Lincoln Lane South
Brookings, SD 57006-2741

Rodney Freeman, Jr.
P.O. Box 176
Huron, SD 57350-0176

Joel Rickenbach
P.O. Box 97
Oelrichs, SD 57763-0097

Leo Holzbauer
RR 1, Box 170
Wagner, SD 57380
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3

State Water Management Board
c/o John P. Guhin, Esq.
Deputy Attorney General

500 East Capitol

Pierre, SD 57501-5070

Patrick M. Ginsbach, Esq.
Farrell, Farrell, and Ginsbach
441 North River Street

Hot Springs, SD 57747

Diane Best, Esq.

Assistant Attorney General
500 East Capitol

Pierre, SD 57501-5070

John Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501

J\L s

7

7 //

(2 LI]I/ u;’/?’i ".LL
/1

4




STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER, AND
LAWRENCE KOCER,

APPLICATION NOS.
2191-2, 1927-2,
AND 1921-2

Petitioners,
V.

UNITED STATES FISH AND
WILDLIFE SERVICE,

Applicant.

MOTION IN LIMINE

I. INTRODUCTION

COMES NOW the United States Fish and Wildlife Service (FWS),
by and through counsel, and hereby moves, in limine, that, at the
hearing of the captioned matter, the Water Management Board
(Board) exclude and refuse to hear any and all testimony or
evidence pertaining to the objections of Wendell DeKay, Charles
Emley, Lawrence Kocer, and to a certain extent, Brett Heath (the

Objectors). The grounds for this motion are as follows.

The three applications comprising the captioned proceeding
(the Subject Applications) and the Objectors’ allegations with
respect thereto, have been thoroughly discussed in FWS’ July 7,
1992, Prehearing Brief (Prehearing Brief) on file herein.
Accordingly, a detailed discussion of these matters will not be
repeated herein. Additionally, in the Prehearing Brief, FWS has

provided detailed reasons why the Board should exclude and refuse
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to hear testimony or evidence from the Objectors. For purposes
of this motion, FWS will not repeat these detailed reasons.
Rather, FWS will only provide general statements of the relevant
facts and refer the Board to the appropriate portions of the
Prehearing Brief. However, FWS urges the Board to fully consider
those portions of the Prehearing Brief cited in support of this

motion.

To better understand this motion, a little background
concerning the Subject Applications is necessary. Application
No. 1927-2 requests a permit to appropriate water from Lake Creek
to irrigate lands generally to the north and south of Lake
Creek. 1/ Application No. 2191-2 requests a permit to ap-
propriate water from six natural springs (the Springs). 2/ The
Springs are generally located to the south of Lake Creek.
Finally, Application No. 1921-2 pertains to Cedar Creek (which
generally flows from the south to the north and into Lake Creek),
and requests that existing water permit No. 265-2 be amended to
reflect a change in the diversion point and the areas ir-

rigated. 3/

1/ For a more detailed discussion of this application,
see pp. 3~7 of FWS’ Prehearing Brief.

2/ For a more detailed discussion of this application,
see pp. 43-45 of FWS’ Prehearing Brief.

3/ For a more detailed discussion of this application,
see pp. 47-48 of FWS’ Prehearing Brief.

2
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IT. ARGUMENT

As will be explained in more detail below, the Objectors’
allegations have no logical relationship or nexus to what FWS is
seeking in the Subject Applications. Therefore, such allegations
are completely irrelevant and wholly extraneous to the captioned
proceedings. Accordingly, in the interests of fairness, justice,
and particularly, administrative economy, the Board should
exclude and refuse to hear testimony or evidence concerning such

allegations.
A. Wendell Dekay

Because FWS’ management practices purportedly cause the
water in Lake. Creek (as it flows through Mr. DeKay’s property) to
be "muddy" and "smelly," FWS expects Mr. DeKay to allege that his
use of the Lake Creek water for stockwatering is "impaired.®" See
the Prehearing Brief at 10-11. However, Mr. DeKay’s allegations
have nothing to do with the substance of the Subject Applica-
tions. That is, the Subject Applications seek permits to ap-
propriate water from Lake Creek and the Springs, and to amend
existing Permit No. 265-2 for Cedar Creek. See, id. at 11.

Mr. DeKay’s objections center on property which is located miles
to the east of any land even possibly affected by the Subject
Applications. Simply, there is no correlation between the

Ssubject Applications and the allegations which Mr. DeKay seeks to
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raise. Accordingly, for the reasons stated in more detail on
pages 11-13 of the Prehearing Brief, the Board should grant the
relief requested in this motion. 4/

B. Charles Emley

(1). Elm Creek Property

Because waters from Elm Creek purportedly flood his proper-
ty, FWS expects Mr. Emley to allege that it is not in the public
interest to approve the Subject Applications. See the Prehear-
ing Brief at 20 and 23-24. However, what might or might not be
happening on or around Elm Creek has absolutely no bearing or
relevance to what FWS is seeking with respect to Lake and Cedar
Creeks, or the Springs. Accordingly, for the reasons stated in
more detail on pages 23-25 of the Prehearing Brief, the objec-
tions which Mr. Emley desires to raise are wholly irrelevant and
otherwise superfluous. Thus, the Board should grant the relief

requested in this motion. 5/

4/ This position is supported by the Water Rights
pivision of the South Dakota Department of Environment and
Natural Resources (the Division). ("Obviously exhibits or

testimony regarding real property damage caused by water use not
involved in the particular [water] right application . . .
(whether such property damage is caused by FWS or any other
party) would be inappropriate in this proceeding.") See the
pivision’s July 7, 1992, Prehearing Brief at 6 (emphasis added).

5/ See note 4, supra.




(2). Church Property

Because waters from Lake Creek purportedly flood the Church
Property, FWS expects Mr. Emley to allege that the granting of
Application No. 1927-2 would not be in the public interest. See
the Prehearing Brief at 20 and 25. However, Mr. Emley is only a
lessee of the Church Property. The fee owner is the Episcopal
Church (the Church). Obviously, Mr. Emley objects to water from
Lake Creek being on this property. However, as far as the Church
is concerned, FWS is receiving mixed signals. On the one hand,
it has been represented to FWS that the Church will go along with
the wishes of Mr. Emley. On the other hand, FWS hears that the
Church wants water from Lake Creek on this property, and that it
does not want these proceedings to preclude this from happening
in the future. Hence, the question is whether the Church is a
necessary party to these proceedings. For the reasons stated in
more detail on pages 26-27 of the Prehearing Brief, FWS feels
that the Church is a necessary party to these proceedings, and
that, absent the participation of the Church, full and complete
relief cannot be accorded between FWS and Mr. Emley. According-
ly, unless or until the Church is joined as a necessary party to
these proceedings, any objections that Mr. Emley might raise are
simply not probative of the underlying substantive issues.
consequently, unless the Church is joined as a necessary party,

the Board should grant the relief requested in this motion.

20/



C. Lawrence Kocer

As a result of FWS’ practices on the "0l1d Refuge" 6/ which
purportedly cause water from Lake Creek to "back up" onto his
property, FWS expects Mr. Kocer to allege that Application
No. 1927-2 is contrary to the so-called public interest. See the
Prehearing Brief at 20 and 31-32. However, for the reasons
stated more fully on page 34 of the Prehearing Brief, what FWS
has historically done or is currently doing on the 0ld Refuge
has utterly nothing to do with the substance of Application
No. 1927-2. Were FWS’ diversions from Lake Creek actually
raising or otherwise increasing the amount of water in Lake
Creek, then Mr. Kocer’s objections might arguably have some
relevancy to Application No. 1927-2. However, this is not the
case. Accordingly, any objections that Mr. Kocer’s might wish to
raise, are wholly superfluous and completely irrelevant. For
these reasons, the Board should grant the relief requested in

this motion. 7/

D. Brett Heath

Similar to that noted above for Mr. Kocer, as a result of

FWS’ practices on the 0ld Refuge which purportedly cause water

6/ "See" the Prehearing Brief at 31.

7/ See note 4, supra.
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from Lake Creek to "back up" onto his property, FWS expects

Mr. Heath to allege that it is not in the public interest for the
Board to grant Application No. 1927-2. See the Prehearing Brief
at 20 and 36. 8/ However, for precisely those same reasons
stated under the above discussion of Mr. Kocer‘’s property, and on
page 38 and note 48 of the Prehearing Brief, this particular
allegation of Mr. Heath has absolutely no bearing or connection
to what is being sought in Application No. 1927-2. For these

reasons, the Board should grant the relief requested herein. 9/

IITI. CONCILUSION

"The purpose of a motion in limine is to avoid the injection
into the trial, of matters which are irrelevant, inadmissible,
and prejudicial." Fedding v. Ferguson, 501 S.W. 24 717, 722
(Tex. Civ. App. 1973) (emphasis added). (Cited in South Dakota
v. Cochrun, 328 N.W. 2d 271 (S.D. 1983). As stated by the South
Dakota Supreme Court in Cochrun, supra.: "Such a motion [in
limine] is a useful tool in preventing immaterial matter from
encumbering the record."™ 328 N.W. 2d at 272, quoting Wagner v.
Larson, 257 Iowa 1202, 136 N.W. 2d 312, 326 (1965) (emphasis

added) .

8/ Mr. Heath also apparently has other objections
pertaining to FWS’ diversions of water from Lake and Cedar
Creeks. See the Prehearing Brief at 36-37. FWS does not dispute
that these objections--however meritless—-are properly before the
Board as part of the captioned proceedings.

9/ See note 4, supra.




Applying the above principles to the subject case, one can
hardly imagine more "irrelevant and "prejudicial" testimony and
evidence than that which the Messrs. DeKay, Emley, Kocer and
Heath seek to inject into the captioned proceedings. As ex-
plained in more detail, supra, such testimony and evidence are
not, under any stretch of the imagination, probative of any of
the substantive issues, or even related to the relief being
sought in the Subject Applications. The introduction of such
testimony and evidence would only serve to cloud the real issues

and create potential prejudice towards FWS.

True, there are some common "threads" between the Objectors’
allegations and the Subject Applications. For example, both
matters involve water. Indeed, in some instances, the water is
even from the same source, i.e., Lake Creek. Both matters
involve the same parties. However, aside from the mere existence
of these common facts, the "threads" of commonality are very

slim. Indeed, they are virtually non-existent.

Notwithstanding the persuasiveness of the above arguments,
FWS appreciates that, as one of the bodies charged with ad-
ministering the water laws of the State, the Board might well be
disposed to "go ahead" and give the Objectors their "day in
court." However, even assuming, arguendo, that there is some

validity to the Objectors’ allegations, there are other legal




remedies and courses of action that they can and must pursue.
Such courses of action might well involve proceedings before the
Board. 10/ The point is, however, that the instant proceedings
are simply not the proper forum for the Objectors to air such

complaints.

Given the above facts, the principles of justice, fairness,
and administrative economy demand that the Board not expend its
time, and FWS not exhaust its resources, hearing the specious and
otherwise irrelevant testimony and evidence of the Objectors.
This point is clearly illustrated by the fact that only two days
are scheduled for the hearing of the captioned matter. If
necessary, the hearing will be continued to a third day. 11/ Not
counting the factual testimony of various lay witnesses for both
the Objectors and FWS, it is expected that expert testimony will
also be adduced from at least four witnesses. Additionally, a
field inspection of the Objectors’ lands is scheduled. FWS is
certain of one thing. If, at the captioned proceedings, the
Board allows any and all testimony and evidence--no matter how
tenuous and irrelevant such testimony and evidence might be--the

captioned proceedings and the scheduled inspection will not be

10/ Thus, they will not be deprived of their so-called
"day in court."

11/ "See" the proposed agenda for the July, 1992, Water
Management Board meeting (under cover of a July 6, 1992, letter).
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completed in two, let alone three days. Substantially more time

will be necessary. 12/

For all of the above reasons, FWS respectfully moves, in
limine, that, with respect to the captioned proceeding, the Board
exclude any and all testimony or evidence pertaining to the
allegations of Wendell DeKay, Charles Emley, Lawrence Kocer, and
to a certain extent, Brett Heath, and for such other and further

relief as is just and equitable in the premises.

DATED this lblk day of July, 1992.

2%(’
John R\, Kunz, Effi?nnTQB
i f the Regi Solicitor

Rocky Mountain Region
P.O. Box 25007, D-105
Denver Federal Center
Denver, CO 80225
(303) 236-8444
Counsel for FWS

12/ Obviously, FWS is not advocating the position that,
just because of potential scheduling problems, the testimony and
evidence of the Objectors should be excluded. Such problems do,
however, clearly underscore the point that the instant proceed-
ings are not the proper forum for the Objectors to air their
extraneous and superfluous complaints.

10
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CERTIFICATE OF SERVICE

}
I hereby certify that, on this lb'day of July, 1992, true
and correct copies of the foregoing Motion in Limine were mailed
to the following individuals:

VIA OVERNIGHT MATL

Francis E. Brink
1214 S. Wells Street
Aberdeen, SD 57401-7351

Marian Gunderson
811 West Third
Yankton, Sb 57078-3702

Bernita Loucks
219 42nd Street
Rapid City, SD 57702-2123

Dwayne A. Rollag
320 Lincoln Lane South
Brookings, SD 57006-2741

State Water Management Board
c/o John P. Guhin, Esg.
Deputy Attorney General

500 East Capitol

Pierre, SD 57501-~5070

Patrick M. Ginsbach, Esqg.
Farrell, Farrell, and Ginsbach
441 North River Street

Hot Springs, SD 57747

Diane Best, Esqg.

Assistant Attorney General
500 East Capitol

Pierre, SD 57501-5070

John Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501

11




VIA REGULAR MAIL

Rodney Freeman, Jr.
P.O. Box 176
Huron, SD 57350-0176

Joel Rickenbach
P.O. Box 97
Oelrichs, SD 57763-0097

Leo Holzbauer

RR 1, Box 170
Wagner, SD 57380

%{W g
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12




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKOTA  57501-3181

REAT FACES. GREAT PLACES.

July 29, 1992

NOTICE

TO: Wilbur N. Ladd, Acting Regional Director
US Fish and Wildlife Service
Denver Federal Center
PO Box 25486
Denver, CO 80225
and Parties of Record (see attached list)

FROM: John Hatch, Chief Engineer
Water Rights Division
(605)773-3352

SUBJ: Preparation of Findings of Fact, Conclusions of Law and
Final Decision

The Water Management Board has directed John Guhin, The Board's
attorney to prepare proposed Findings of Fact, Conclusions of Law and
a Final Decision on approval of Water Permit Nos. 1921-2 and 2191-2,
and validation of Vested Right Claim No. 1927-2. The Board will
consider the proposed Findings, Conclusions and Final Decision at 1:00
pm, September 30, 1992, Floyd Matthew Training Center, Joe Foss
Building, 523 East Capitol, Pierre, SD. The agenda time is an
estimate. The actual time of consideration may be delayed due to
prior agenda items.

The Board's motion to approve the three applications included the
following qualification (we have modified qualification for clarity):

Use of water authorized by this Permit (Vested Water Right) may
not impair the use of any lands adjoining the LaCreek National
Wildlife Refuge including, but not limited to, flooding or
specific alteration of plant species directly attributable to
water use under this Permit (Vested Right).

The Board has requested that a copy of the proposed Findings,
Conclusions and Final Decision be mailed to each Board member and all
Parties of Record and their attorneys (copy enclosed) by September 10,
1992. Any comments pertaining to the proposed Findings, Conclusions

AC



Wilbur N. Ladd
July 29, 1992
Page 2

and Decision are to be mailed to each Board member, the Board attorney
and all Parties of Record and their attorneys by September 21, 1992.

The public hearing was completed July 24, 1992. No additional
testimony will be received on September 30 1992.

cc: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General
Ginger Chesy, US Fish and Wildlife Service
Cheryl Williss, US Fish and Wildlife Service
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PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NO. 1927-2 AND

WATER PERMIT APPLICATION NOS.

APPLICANT

Wilbur N. Ladd, Acting Regional Director

"US Fish and Wildlife Service
Denver Federal Center

PO Box 25486

Denver, CO 80225

SOLICITOR

John Kunz

Rocky Mountain Regional
Solicitor's Office

730 Simms St - Suite 450

Golden, CO 80401

1921-2 AND 2191-2

PETITION OF OPPOSITION

Jane M. Farrell & Patrick
Ginsbach

Farrell, Farrell & Ginsbach

441 North River Street

Hot Springs, SD 57747

REPRESENTING

Wendell DeKay, Tuthill, SD
Charles Emley, Martin, SD
Brett Heath, Martin, SD

Raymond Kocer, Martin, SD
Lawrence Kocer, Martin, SD




CERTIFICATION

I hereby certify that on July 29, 1992, I have personally deposited
with the United States Mail at Plerre, South Dakota, First Class
postage, prepaid envelopes containing a Notice dated July 29, 1992,
regardlng Preparation of Findings of Fact, Conclusions of Law and
Final Decision (Water Permit Nos. 1921-2 and 2191-2, and Vested Right
Claim No. 1927-2) addressed to:

Wilbur N. Ladd, Acting Regional Director

US Fish and Wildlife Service

Denver Federal Center

PO Box 25486

Denver, CO 80225

and Parties of Record (as shown on the attached list)
Copies of the Notice were sent to:

Ginger Chesy, US Fish and Wildlife Service, Denver, CO
Cheryl Williss, US Fish and Wildlife Service, Denver, CO

Copies of the Notice were sent inter-office to:

John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General

Qac'u R Komop

JACI R. KONOP
Senior Secretary

STATE OF SOUTH DAKOTA )

) sS
COUNTY OF HUGHES )
Sworn to, before me, this 29 thday of July , 1992,
7
+‘ﬁb’ﬂ‘q°‘¢‘&-‘..c¢-,.‘,.&.,.,. mtrtatetnd

)

% JOHN HATCH %
SEAL

NOTARY PUBLIC 2= ': tary Public
SOUTH DAKOTA SEAL

..........

aaaaaaa
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STATE OF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

500 EAST CAPITOL
Pierre, South Dakota §7501-5070
Phone (605) 773-3215

MARK W. BARNETT LAWRENCE E. LONG
ATTORNEY GENERAL ' CHIEF DEPUTY ATTORNEY GENERAL

September 4, 1992

MEMORANDUM

TO: Attorneys and Parties <&Ag 422242;;
FROM: John P. Guhin, Deputy Attorney General/Board Attorgéy

RE: Water Permit Nos. 1921-2, and 2191-2 and Vested Claim

No. 1927-2 (LaCreek Refuge)

As you are aware, the Water Management Board directed the Board
attorney to prepare Findings of Fact, Conclusions of Law and a
proposed Final Decision on the above-entitled matters by
September 10, 1992. However, as of September 4, 1992, only a
portion of the transcript has been supplied to the Board
attorney.

To assure full consideration of the transcript and record,
Hearing Chairman Freeman has directed that the date for the Board
attorney’s submission of Findings of Fact be changed from 20 days
before the October hearing of the Water Management Board until 20
days before the December hearing of the Water Management Board.
The Chief Engineer is requested to issue a new Notice setting out
the applicable dates for submission of findings and responses.

Hearing Chairman Freeman has also indicated that each of the
parties should be notified that if he or she has any objection to
this procedure, then he or she should promptly file appropriate
documents with him and the other parties requesting further
consideration of this matter.

JPG:do

cc: William Ladd
John Kunz
Jane Farrell & Patrick Ginsbach
Diane Best

John Hatcht—"

Water Management Board



DEPARTMENT OF WATER & NATURAL RESOURCES

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181
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GREAT FACES GREATPLACES.

September 9, 1992
NOTICE

TO: Wilbur N. Ladd, Acting Regional Director
US Fish and Wildlife Service
Denver Federal Center
PO Box 25486
Denver, CO 80225
and Parties of Record

FROM: John Hatch, Chief Engineer
Water Rights Division
(605)773-3352

SUBJ: Water Permit Nos. 1921-2, 2191-2 and Vested Claim No. 1927-2
(LaCreek National Wildlife Refuge)

This is a follow-up to the Notice dated July 28, 1992, directing John
Guhin, the Board's attorney, to prepare Findings of Fact, Conclusions
of Law and Final Decisions in regard to the above-referenced matters
by September 10, 1992.

To date, Mr. Guhin has received only a portion of the transcript. For
this reason, the proposed Findings, Conclusions of Law and Final
Decisions will not be heard at the September 30, 1992, Water
Management Board meeting.

Hearing Chairman Freeman has directed the Board attorney's submission
of proposed Findings, Conclusions of Law and Final Decision now be
mailed to each Board member and all Parties of Record and their
attorneys by November 12, 1992. The Board will now consider the
proposed Findings, Conclusions of Law and Final Decision at 1:00 pm,
December 2, 1992, Floyd Matthew Training Center, Joe Foss Building,
523 East Capitol, Pierre, SD. The actual time of consideration may be
delayed due to prior agenda items.

Any comments pertaining to the proposed Findings, Conclusions of Law
and Final Decisions are to be mailed to each Board member, the Board
attorney, all parties of record and their attorneys by November 23,
1992,



Wilbur N. Ladd, Acting Regional Director
September 9, 1992
Page 2

If there are any objections to this procedure, promptly file
appropriate documents with Hearing Chairman Freeman and the other
parties requesting future consideration of this matter.

The public hearing was completed July 24, 1992. No additional
testimony will be received on December 2, 1992.

cc: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General
Ginger Chesy, US Fish and Wildlife Service
Cheryl Williss, US Fish and Wildlife Service
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PARTIES OF RECORD

VESTED WATER RIGHT APPLICATION NO. 1927-2 AND

WATER PERMIT APPLICATION NOS.

APPLICANT

Wilbur N. Ladd, Acting Regional Director

US Fish and Wildlife Service
Denver Federal Center

PO Box 25486

Denver, CO 80225

SOLICITOR

John Kunz

Rocky Mountain Regional
Sclicitor's Office

730 Simms St - Suite 450

Golden, CO 80401

1921-2 AND 2191-2

PETITION OF OPPOSITION

Jane M. Farrell & Patrick
Ginsbach

Farrell, Farrell & Ginsbach

441 North River Street

Hot Springs, SD 57747

REPRESENTING

Wendell DeKay, Tuthill, SD
Charles Emley, Martin, SD
Brett Heath, Martin, SD

Raymond Kocer, Martin, SD
Lawrence Kocer, Martin, SD
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CERTIFICATION

I hereby certify that on September 10, 1992, I have personally
deposited with the United States Mail at Pierre, South Dakota, First
Class postage, prepaid envelopes containing a Notice dated September
9, 1992, regarding Preparation of Findings of Fact, Conclusions of Law
and Final Decision (Water Permit Nos. 1921-2 and 2191-2, and Vested
Right Claim No. 1927-2) addressed to:

Wilbur N. Ladd, Acting Regional Director
US Fish and Wildlife Service
Denver Federal Center
PO Box 25486
Denver, CO 80225
and Parties of Record (See attached list)

Copies of the Notice were sent to:

Ginger Chesy, US Fish and Wildlife Service, Denver, CO
Cheryl Williss, US Fish and Wildlife Service, Denver, CO

Copies of the Notice were sent inter-office to:

John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General

Qoad?/\/mw@
JACI R. KONOP
Senior Secretary

STATE OF SOUTH DAKOTA )
‘ ) SS
COUNTY OF HUGHES )

Sworn to, before me, this Ilfk'day of 5e16f§u13ery 1992.
Sttt et et i 0, P fimintad '

! JOHN HATCH f
NOTARY pUB '
§ soum DAKOL&@ otary Public

3
M
+a%l§fTTT?P??’W¥?5PC11?33 §
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STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE APPLICATION OF THE )
UNITED STATES FISH & WILDLIFE SERVICE FOR) PETITIONERS' OBJECTIONS TO
VESTED WATER RIGHT NO. 1927-2; WATER ) THE PROPOSED FINDINGS OF
PERMIT APPLICATION NO. 1921-2 TO CHANGE ) FACT AND CONCLUSIONS OF LAW
THE LOCATION OF LAND AND DIVERSION POINT ) AND FINAL DECISION
AUTHORIZED UNDER WATER PERMIT NO. 265-2; )
AND WATER RIGHT APPLICATION NO. 2191-2. )

COMES NOW the Petitioners Wendall DeKdy, Charles Emley, Brett Heath,
Raymond Kocer and Lawrence Kocer, by and through their lawyers, Farrell, Farrell
& Ginsbach, and file the following objections to the Findings of Fact and
Conclusions of Law served on November 12, 1992.

I.

Petitioners object to proposed Finding of Fact IV. on the grounds that
it is in reality a Conclusion of Law and consequently improperly designated
as required by SDCL 15-6-52(a); Petitioners further object to the proposed
Finding on the ground that the use of the water is not reasonable and useful and
beneficial to the appropriator inasmuch as the evidence established that the U.S.
Fish and Wildlife Refuge (hereinafter referred to as Refuge) consumption of
additional quantities of water are not going to increase the production of
migratory birds and wildlife since the total duck production from 1983 in the
amount of 12,915 has decreased to 1,360 in 1990; for the additional reason that
the use of the water is not reasonable and useful and beneficial because it
causes flooding of adjoining private lands and as a consequence of causing the
flooding, it can be inferred that the Refuge is using more water than they need;

by flooding adjoining Tand the Refuge is wasting water which is unwarranted, and

pursuant to Cook v. Evans, 185 N.W. 262, 265 (S.D. 1921), the Petitioners

contend that any additional appropriation of water under these applications is
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unreasonable; the Petitioners further object to the proposed Finding in that it
is inconsistent with proposed amendments to the general rules adopted by the
Department of Water and Natural Resources, Division of Water Rights, as it
relates to the definition for "stock watering" found at ARSD 74:02:01:01 in that
the Division of Water Rights proposes to strike the wild animals managed for the
public or governmental agency from the definition of stock watering of animals
in that proposed rule, therefore the Petitioners contend that an examination of
the facts and of the Division of Water Rights'abwn proposed rules as to what
constitutes stock watering, in determining the appropriation of water under SDCL
46-1 and 46-6, leads to the conclusion that the appropriation of this water is
not beneficial or in the public interest.
II.

That the Petitioners object to proposed Finding of Fact V. on the
grounds that it is designated as a Finding of Fact but in reality is a
Conclusion of Law and as such is improperly designated and thus does not comply
with SDCL 15-6-52(a), which requires that certain Findings of Fact and
Conclusions of Law be separately stated; Petitioners also object to proposed
Finding V. on the grounds that the evidence has demonstrated that the Refuge is
flooding adjoining privately owned land and as such constitutes a waste of
water, contrary to the legislative intent for adopting SDCL 46-1 and 46-6,
which is to put to use our water resources to the fullest extent of which they
are capable; also the Petitioners contend that the Refuge is creating marshlike
conditions even to support wildlife and water fowl by their utilization of water
resources which does not justify the additional appropriation of water under the
facts presented; the Petitioners also object to this proposed Finding on the
grounds that the Refuge has approximately 9,300 acres available as part of the

original Refuge to create slough-like conditions for water fowl to exist in and
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therefore do not need additional water; the Petitioners further object to this
proposed Finding and urge the Board to determine that it is not in the public
interest of or beneficial use to allow water to be appropriated for cultivating
food for wildlife and water fowl consistent with the Utah Supreme Court's ruling

in Lake Shore Duck Club v. Lakeview Duck Club, 166 P. 309 (UT 1917); that the

use of water to provide a refuge and breeding ground for migratory birds is not
in the best interests of the public and that the Refuge, through their water
management practices, have flooded adjoining 15nds, committing waste, and the
appropriation of the water does not support a practice of irrigation as defined
by ARSD 74:02:01:01.

I1I.

That the Petitioners object to proposed Finding of Fact VI. in that
there was no evidence to demonstrate how the U.S. Fish and Wildlife Services
conscientiously dealt with the challenge to successful provision of a refuge for
migratory water fowl and wildlife, the annual report prepared by the Refuge for
1971 showed that there was a carp problem, on the original refuge, that never
could be erradicated. In that annual report there was no plan at that time to
create large pools of water on the Brown Ranch.

Iv.

That the Petitioners object to Finding of Fact VII. in that the evidence
does not support that the Refuge has decreased the carp population to a
substantial degree, nor was evidence offered to show specifically what measures
the Refuge did employ to try and decrease the carp population. An annual report
that was introduced as part of the cross-examination of Rolf Kraft demonstrated
that the Refuge would never be able to eliminate the carp problem but would
simply be able to control it by the use of structures and impoundments, yet no
evidence was offered by the Refuge to demonstrate that any structures were built

to control the carp.
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v.

That the Petitioners object to proposed Finding of Fact VIII. in that
the pictures taken of the private adjoining land to the Refuge property shows
concentrated thistle problem that the Refuge has not dealt with.

VI.

That the Petitioners object to proposed Finding of Fact IX. in that the
total duck production for the years 1983-1990 reveals that duck production has
dramatically decreased at the LaCreek Refuge in* that in 1983, according to the
Refuge's own records, the total duck production was 12,915 yet in 1990 the total
duck production was 1,360, with the intervening years showing a steady decrease
in the number of ducks; nor was any evidence offered to demonstrate why the
appropriations of additional water to the Brown Ranch were necessary to increase
duck production when there is sufficient water resources available from the
original Refuge property to support over 12,000 ducks without the use of the
Brown Ranch.

VII.

That the Petitioners object to proposed Finding of Fact X. in that the
Refuge failed to demonstrate how the application of additional amounts of water
to the Brown Ranch were necessary to support the geese, crane and swans, and in
particular when the Refuge's own goose expert testified that the geese used the
the Refuge as a staging area to gather for continuing their migratory flights.

VIII.

That the Petitioners object to proposed Finding of Fact XI. for the

reasons stated herein in paragraphs I. through VII.
IX.
That the Petitioners object to proposed Finding of Fact XIII. in that

the Ritts testimony is flawed in that he was an employee for the Refuge and
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retired as an employee for the Refuge and only worked intermittently for the
Brown family who owned the ranch until it was purchased by the Refuge;
furthermore, the testimony of Eva Mae Linenbrink, who was married to Alvin
Brown, who was the ranch manager for the Brown Ranch, corroborated the
Petitioners' position that there was no irrigation on the Brown Ranch except for
intermittently 1in the late 1940s when Alvin Brown attempted to irrigate but
found that it was useless because the land involved contained subirrigated
meadows, this fact is more credible than Ritts*in that Mrs. Linenbrink lived on
the Brown Ranch from 1937 until Alvin Brown's death in 1962, Eva Mae Linenbrink
testified that during this time period she had numerous occasions to drive by
the locations where there were diversions created for allegedly irrigation
purposes and that at one point they used one of the these diversion areas to
take baths in and that the Brown family never did irrigate after 1950; also,
Joyce Toczek testified that she was the daughter of Alvin Brown and helped in
the summers in the hay fields during the 1950s through 1959, and then returned
to the Brown Ranch in 1963, along with her husband who managed the ranch from
1963 through 1968, during that time period when she worked in the hay fields in
the 1950s and again when she and her husband managed the ranch, there was never
any irrigation out of those diversions; that the only evidence as far as
documentation that the Refuge offered to support irrigation during this time
period was a conversation that a staff person with the Division of Water Rights
had had with an individual who identified himself as the owner of the Brown
Ranch, but that this memorandum and conversation had no credibility inasmuch as
the Brown Ranch was a corporation at the time and clearly it was established
that during that time period Joyce Toczek and her husband were the managers;
during the general discussion of the Board, while there was divided feelings

about whether or not a priority date of 1951 had been established, one of the
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Board members had suggested that no harm would be done by granting a priority
date of 1951, however the Petitioners would contend that the burden of proof is
upon the Refuge to establish that priority date and they failed to do so under
the evidence presented to the Board; furthermore, the harm that is done is that
the Refuge did not have to process the application and get a soil compatibility
permit in connection with Application for Vested Water Right No. 1927-2, and
thus the Petitioners were denied an opportunity to contest that matter to the
Department of Agriculture. -

X.

That the Petitioners object to proposed Finding of Fact XV. in that it
misconstrues the testimony of Raymond Kocer in that he said that the reason that
he gave permission to allow them to push water across his property was that he
believed the Refuge had a water right which allowed them to utilize the water in
this matter and that Kocer testified that on numerous occasions, even after he
rescinded the right to push water across his property, that the Refuge still
flooded his property and used the drainage channel to push water from one area
of the Refuge property to another area of the Refuge property, and in the
process flooded Kocer's property.

XI.

That the Petitioners object to proposed Finding of Fact XVI. in that
the Petitioners contend that the manner in which the Refuge pushed water across
the Raymond Kocer property showed that they were wasting water and preventing
others from using it for legitimate purposes and contravention of the law

established in Stenger v. Tharpe, 94 N.W. 402, 404 (S.D. 1903).

XII.
That the Petitioners object to proposed Finding of Fact XVII. in that

it attempts to establish a Finding that the area affected by the "irrigation
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practices of the Refuge is a high water table and that the ground is easily
saturated by major precipitation events, regardless of the activities of the
U.S. Fish and Wildlife Service," however this Finding ignores the fact that both
the Kocers and Emley had operated in that area prior to the Refuge acquiring the
Brown Ranch and that they never experienced the same types of problem they
presently experience with the Refuge until such time as the Refuge started to
"irrigate" the Brown Ranch; the Petitioners further object on the grounds that
the evidence established through a soil consertationist that given the soil
conditions, any flood irrigation of the land was harmful and would result in
raising the water table at or above the surface, which evidence was uncontested.
XIII.

That the Petitioners object to proposed Finding of Fact XIX. as it
applies to the Refuge's practices of backing water up on to Charles Emley's
property through the diversions they have created on EIm Creek for the reason
that the evidence offered by the Petitioners demonstrate that the water
management practices that have been adopted by the Refuge on Elm Creek establish
a pattern which the land owners can expect to be repeated by the Refuge when
water is diverted out of LaCreek, pursuant to Application for Vested Water Right
No. 1927-2; additionally, the Petitioners object to that portion of the Finding
of Fact that provides "that the waters of Elm Creek are not subject to any claim
for a water right by the U.S. Fish and Wildlife Service here. Therefore, the
provision regarding the grant of a vested right when a water source may have
been unlawfully developed is not applicable here" in that it is within the
purview of the Water Management Board to determine whether or not the applicant
is committing waste and to adopt a course of action to eliminate that waste,

pursuant Romey v. Landers, 392 N.W.2d 415 (S.D. 1986), and that it was within

the purview of the Board to determine whether or not waste is being committed
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through the utilization of the Refuge and other areas affecting the Brown Ranch
which would justify denying the Application for Vested Water Right No. 1927-2.
XIV.

That the Petitioners object to proposed Finding of Fact XX. that
provides that the opinion of the owner of the property is a special weight in
determining whether actual harm is being done to the property in that there is
no law contained in SDCL 46-1 or SDCL 46-6 or in any of the South Dakota Supreme
Court cases regarding the use and development of water in South Dakota that
gives special weight to the owner of the property in determining whether or not
waste is being committed or that that property is being adversely affected;
furthermore, the evidence clearly showed that the south 40 acres of Church
property is actually Indian trust land and that the Bureau of Indian Affairs did
not take any position on whether they favored the flooding of the property
which the evidence showed was under lease to Charles Emley.

XV.

That the Petitioners object to proposed Finding of Fact XXI. in that
the Refuge contention that the diversion was closed down in 1982 was
contradicted by Mr. Emley.

XVI.

That the Petitioners object to proposed Finding of Fact XXII. in that
not oh]y pictures taken in May of 1991 but a series of other pictures show the
type of vegetation in that area that have been adversely affected by having
water sit on his property, which testimony, offered by a soil conservationist,
was that it could only occur as a result of the water utilization practices of
the Refuge, which testimony was uncontradicted by the Refuge.

XVII,
That the Petitioners object to proposed Finding of Fact XXIII. in that

it fails to take into consideration that the only time the water runs over tops
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of the road isn't just during significant rain fall events, it is a combination
of significant rain fall events and when the Refuge is flood irrigating its land
which causes the water to top over the road and that no amount of proper
cleaning of the culverts or change in the size of the culverts will alleviate
this problem, in fact it will allow more water to pass on to the Church property
leased by Emley.

XVIII.

That the Petitioners object to proposéd Finding of Fact XXIV. on the
grounds that it fails to take into consideration that Emley had only given the
Refuge permission to push water across the Church property because he believed
the Refuge had a water right which allowed them to do so.

XIX.

That the Petitioners object to that portion of proposed Finding of Fact
XXV. that finds that the U.S. Fish and Wildlife Service has not engaged in a
systematic disregard of the rights of Mr. Emley in that the map attached to the
original Application 1927-2 shows that the Refuge seeks to use the water to
irrigate not only their own land but the Church property leased by Emley, and
since the Refuge acquired the Brown Ranch they have consistently used their land
for constructing diversions that block the natural drainage of the land which
results in the impounding of water wherein the Refuge property that borders the
Church ground was flooded nearly season-long and has resulted in the development
of wetland vegetative type and that the white and yellowish grass depicted in
the photographs indicate ponds of water have gathered on the Church ground and
that the diversion built on the East Half of Section 23 by the Refuge has
affected the productivity of 40% of that property known as the Church ground
which Emley has under lease; furthermore, the evidence showed that there was no

systematic method to the Refuge's impoundment of water on the East Half of
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Section 23 and as a result the persistent flooding of the soils in that area
allowed the water to flow underground from the Refuge property on to the private
Church property; also the Petitioners demonstrated by evidence that the extreme
southern end of the Church property is affected by the flooding program of the
Refuge to such a magnitude that at harvest time the water is above the soil
surface, preventing the harvesting of the site.
XX.

That the Petitioners object to that p6rtion of proposed Finding of Fact
XXVII. that finds that part of the problem of Lawrence Kocer's property is
natural in origin and is associated with a high water table and significant
precipitation events and that this Finding fails to take into account the
testimony that it was actually the design changes in the Refuge's diversion
system commenced in 1951 which failed to adequately bypass the flood flows of
LaCreek so as to constitute flooding of the Lawrence Kocer property; it also
fails to take into consideration the testimony of Lawrence Kocer that, until the
Refuge bought the Brown Ranch and started diverting water out of LaCreek on to
the Brown Ranch, the only time Lawrence Kocer had ever had water on his quarter
section was when the Refuge to the east was diverting water and there was a
large amount of rain.

XXI.

That the Petitioners object to proposed Finding of Fact XXVIII. in that
while there may not have been specific times of complaints of the flooding,
the evidence clearly establishes that the natural grasses on the Lawrence Kocer
property have been drowned out so that only slew grass and buck brush grows and
that this is the type of forage that cattle won't eat; it also shows in aerial
photographs taken over a series of years, bails of hay that are surrounded by

water that cannot be moved because of the flooding on the Lawrence Kocer
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property as a result of the Refuge's utilization of water; the flooding also
shows that a change of vegetation on Kocer's property is of little value to the
ranch operation for livestock raising or hay production.

XXII.

That the Petitioners object to proposed Finding of Fact XXIX. in that
the vested right use has been developed with unlawful impairment of Lawrence
Kocer's rights to use his land in that the quantity of water being impounded by
the Refuge is wasteful and unreasonable when it. floods adjoining privately owned
land.

XXIII,

That the Petitioners object to proposed Finding of Fact XXXVIII. in
that there was testimony offered by Brett Heath, which went unchallenged, that
his father only constructed the ditch to straighten out the channel of LaCreek
after he was promised by the Refuge manager that the Refuge would undertake the
responsibility to keep the ditch cleaned out and dredged and that given the
amount of money which was spent on the construction of the ditch, it seems
unreasonable that George Heath would have went to that expense absent some
understanding with the Refuge and that it can be inferred from the testimony
that the Refuge would be estopped, either equitably or through the doctrine of
promissory estoppel, from denying the responsibility of dredging the ditch which
was constructed by George Heath to straighten out the channel of LaCreek as it
flowed through his property.

XXIV.

That the Petitioners object to proposed Finding of Fact XL. in that it
fails to take into consideration that provision of the law that provides in SDCL
46-5-2 that any person who constructs or maintains a dam across a nonnavigable

stream may only do so as long as the water from that dam does not flood
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adjoining property owners land, and that Refuge, by maintaining diversions on
LaCreek, have violated this statute which has impaired Heath's existing rights.
XXV,
That the Petitioners object to proposed Finding of Fact XLI. in that
the South Dakota Supreme Court, in Stenger v. Stark, supra at 404 stated that

the right to use water is limited in every case in quantity and quality by the
uses for which the appropriation is made; and that the Petitioner has offered
evidence to show that the quality of the water®discharged on to DeKay's land was
substantially impaired as a result of the water fowl and the impoundment of the
water for lenghty periods of time; also, the Petitioners have demonstrated that
the quantity of the water has been impaired through the testimony of Ken Hines,
who is also a land owner below the Refuge who testified that while quantities of
water were backed up by the Refuge on to the Heath property, there was no water
being released into LaCreek at the time he needed the water to water his
livestock and as a consequence it was necessary for him to move his livestock to
another area to obtain water.
XXVI.

That the Petitioners object to proposed Conclusion of Law contained in
XLIV. in that the evidence established that at the time of the hearing that
water has not been continuously appropriated for irrigation purposes since
January 1, 1951, and in fact has not been used for irrigation purposes until
after 1971 when the Brown Ranch was acquired by the Refuge.

XXVII.

That the Petitioners object to proposed Conclusion of Law contained in
paragraph XLV. in that the evidence established that the impairment of existing
rights has occurred as a result of the development of water and there is no

evidence to support the conclusion that the Fish and Wildlife Service has not
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been consistently conscientious with regard to the limiting of flooding on the
Petitioners' lands and that the Conclusion of Law fails to take into
consideration the fact that the Refuge is wasting water and that the waste of
water is so flagrant that it has affected the vegetation of adjoining privately
owned land.

XXVIII.

That the Petitioners object to proposed Conclusion of Law XLVI. in that
the Refuge has sufficient water on the old Reflge to support the water fowl
population currently utilizing the Refuge and that the flooding of adjoining
property fails to establish that the use of the water is consistent with the
interests of the state and the best utilization of water supplies when the
Refuge has approximately 9,300 acres available as part of the original Refuge to
create slough-1like conditions for water fowl to exist in.

XXIX.

That the Petitioners object to the Conclusion of Law contained in
XLVII. in that the testimony was that Rolf Kraft told a representative of the
Water Rights Division that the purpose of impounding water on the Brown Ranch
was to create a larger slough for the "1ittle duckies" and that the definition
provided for in ARSD 74:02:01:01 only allows for the application of water for
the purposes of supplying sufficient moisture for plant growth, and the manner
in which the Refuge seeks to use the water is not to promote plant growth
but is to kill the vegetation to create sloughs which will be inhabited by
insects that the water fowl will feed off of.

XXX.

That the Petitioners object to the Conclusion of Law contained in

paragraph XLVIII. in that the Refuge has failed to establish with competent and

credible evidence pursuant to the burden of proof required of them by the South
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Dakota Supreme Court to establish a priority date on this permit of January 1,
1951, since members of the Brown family testified that from 1950s through 1971
there was no irrigation practiced on the Brown Ranch.

XXXI.

That the Petitioners object to proposed Conclusion of Law contained in
XLIX. as being(in the public interest in that the evidence has demonstrated the
utilization of water by the Refuge results in flooding of adjoining land owners
which affects the operation of their ranches afid farms and destroys the
vegetation on those ranches and farms and that the land the Refuge seeks to
irrigate has sufficient moisture to provide native grasses, wild hay or wild
meadow without the artificial application of water and that any waste of water
by the Refuge is sufficient to determine it is not in the public interest to
appropriate additional quantities of water.

XXXII.

That the Petitioners object to the Final Decision contained in
paragraph L. in that granting the vested right allows for the continued waste of
water and is based upon a priority date that has no basis in fact in the record.

XXXIII.

That the Petitioners object to proposed Finding of Fact LII. which
incorporates Findings I. through X. for the reasons set forth in Petitioner's
objections in Paragraphs I. through VII.

XXXIV.

That the Petitioners object to proposed Findings of Fact LIV. and LV.
only to the extent that it appears that the Refuge seeks to reserve water for
future use pursuant to SDCL 46-2A-10 and 46-5-38 and as such they are not listed
as one of the entities entitled to reserve water for contemplative future needs.

XXXV.
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That the Petitioners object to proposed Finding of Fact LVI. upon the
grounds and for the reasons that the reservation for future use of the springs
is not permitted to the United States of America pursuant to SDCL 46-2A-10 and
46-5-38; for the further reason that the Refuge has failed to establish with
evidence that there is a need for the development of these springs at this time
and that the use of the water is reasonable and useful and is consistent with
the interests of the public and the best utilization of water supplies given the
evidence that the development of the springs by- the Refuge will be only used to
create wetlands habitat similar to the habitat already created on the boundaries
of the original Refuge; Petitioners further object to the proposed Finding
inasmuch as it is not a reasonable use of water given the fact that development
of the springs results in a waste of water and since the Refuge already has
sufficient water resources to provide for the needs of the wildlife habijtat
they are already serving.

XXXVI.

That the Petitioners object to proposed Conclusion of Law contained in
paragraph LIX. inasmuch as it appears that the proposed decision is that the
Refuge's application for the appropriation of water does not involve a future
use and yet makes a determination that there is a reasonable probability that
there is appropriated water available for the applicant's proposed use which
is one of the conditions required to be determined by SDCL 46-2A-10, reservation
of water for future use.

XXXVII.

That the Petitioners object to proposed Conclusion of Law contained in
paragraph LX. in that the evidence has demonstrated development of the springs
will result in flooding of adjoining private property or raising the water table
of adjoining private property which will affect the vegetation on that adjoining

private property.
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XXXVIII.

That the Petitioners object to proposed Conclusion of Law LXI. on the
grounds that it does not involve the best utilization of water supplies and is
not reasonable and useful and beneficial to the appropriator given the fact that
“the appropriator, namely the Refuge, has sufficient water resources on the
original boundary to meet its wildlife needs.

XXXIX.

That the Petitioners object to proposed Conclusion of Law LXII. on the
grounds and for the reasons that the testimony was that they have no immediate
plans for the development for the six springs and the other two springs will
result in flooding adjoining land on the Church property and the Heath property;
and for the further reason that the underlying reason for the application is to
protect future loss of the water and its subsequent development by other
property owners; the use sought is a future use because it does not involve the
current development and appropriation of the water for any specific purposes on
four of the six springs.

XL.

That the Petitioners object to proposed Conclusion of Law LXIII. upon the
grounds and for the reasons that it does not involve the best utilization of
water supplies inasmuch as the evidence demonstrated that the current water
resources available to the Refuge are being wasted by allowing that water to
flood the adjoining privately-owned property.

XLI.

That the Petitioners object to proposed Final Decision contained in
paragraph LXIV. on the grounds that the Refuge has failed to establish with
competent and credible evidence that the Application for Water Right No. 2191-2
constitutes a beneficial use and is in the public interest and would not impair

any existing rights, therefore the application should be denied.
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XLII.

That the Petitioners object to proposed Finding of Fact LXVII. upon the
grounds and for the reasons that that proposed Finding incorporates Findings I.
through X., therefore the Petitioners object based upon the objections contained
in paragraphs I. through VII. of these objections, which are specifically
incorporated herewith.

XLIII.

That the Petitioners object to proposed Finding of Fact LXIX. in that
the testimony of Eva Mae Linenbrink, Joyce Toczek and the Petitioners indicated
that the water permit has not been continuously used.

XLIV.

That the Petitioners object to proposed Finding of Fact LXX. in that
the utilization of this water clearly constitutes an opportunity for the
Refuge to wasté water and will have the potential of flooding the privately
owned property of Brett Heath.

XLV,

That the Petitioners object to proposed Finding of Fact LXXI. upon the
grounds and for the reasons that the Refuge has failed to establish with
competent and credible evidence that it is impractical to use all the water,
beneficially or economically, for the irrigation of the land to which it is
appurtenant, nor were any estimates presented as far as testimony as to what it
would cost to repair the dam at its original location, nor has the Refuge
demonstrated that the land to which the water is to be appropriated is
appurtenant to the original land; and for the further reason that the use to
which the Refuge wishes to put the water, by transferring the water right to a
new location, does not constitute irrigation.

XLVI.
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That the Petitioners object to proposed Conclusion of Law contained in
paragraph LXXIV. upon the grounds and for the reasons that the granting of this
permit would impair existing rights of Brett Heath and Wendall DeKay.

XLVII.

That the Petitioners object to proposed Conclusion of Law contained in
paragraph LXXV. in that proposed use of the water to develop habitat for
wildlife and migratory bird habitat propagation is not a beneficial use in that
it gives priority to development of wildlife oVer domestic use and furthermore
the development of the water for wildlife and migratory bird habitat is
inconsistent with the definition of irrigation.

XLVIII.

That the Petitioners object to proposed Conclusion of Law contained in
paragraph LXXVI. upon the grounds and for the reasons that the evidence
demonstrates that presently the Refuge is wasting its water resources and to
allow the development of additional water resources is not in the public
interest. |

XLIX.

That the Petitioners object to proposed Conclusion of Law contained in
paragraph LXXVII. upon the grounds and for the reasons that the Refuge has not
met its burden for amending a permit to sever and transfer irrigation rights to
a different land when the basis of the application is that the dam which was
originally authorized as a diversion point under the original permit was
breached and not in working condition and also for the reason that the Refuge
has failed to show that it is in the public interest and a beneficial use of
water to allowing an existing water permit to be severed from the land and
simultaneously transferred and become appurtenant to other land without losing

priority of right when the practices of the Refuge and the representations made
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by the Refuge's representatives indicate that the water is to be used to create
a slough for water fowl on a piece of land that is not appurtenant to the
original land which the water right was tied to.

XLX.

That the Petitioners object to the proposed Final Decision contained in
paragraph LXXVIII. upon the grounds and for the reasons that the Refuge has not
met its burden to allow the application to be granted as required by the
statutes of the State of South Dakota. .,

Dated this 24th day of November, 1992.

<:;:§‘ 9 //)r\ f\Q$€L4Lv~1LjZ(7
{JANE M. FARRELL \“
Ofe of the Lawyers for Petitioners

o - \
k\.._ W 777 ),C-?Mzé\e///f
PATRICK M. GINSBACH
One of the Law@g for Petitioners

Farrell, Farrell & Ginsbach
Lawyers for Petitioners

441 N. River Street

Hot Springs, SD 57747
(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the ¢5Z¢/ day of November,
1992, a true and correct copy of the foregoing Petitioners' Objections to
Proposed Findings of Fact and Conclusions of Law and Decision was mailed by
regular United States mail, with first-class postage prepaid, in envelopes
securely sealed and addressed to:

Francis E. Brink
1214 S. Wells St.
Aberdeen, SD 57401-7351

Marian Gunderson
811 West Third
Yankton, SD 57078-3702

(19)

23



Bernita Loucks
219 42nd St.
Rapid City, SD 57702-2123

Dwayne A. Rollag
320 Lincoln Lane South
Brookings, SD 57006-2741

Rodney Freeman, Jr.
P. 0. Box 176
Huron, SD 57350-0176

Joel Rickenbach
P. 0. Box 97
Oelrichs, SD 57763-0097

Leo Holzbauer
R.R. 1, Box 170
Wagner, SD 57380

John R. Kunz

Counsel for FWS

P. 0. Box 25007, D-105
Denver Federal Center
Denver, CO 80225

State Water Management Bd.
John P. Guhin

Deputy Attorney Genera]
500 E. Capitol Ave.
Pierre, SD 57501-5070

Diane Best
Assistant Attorney Genera]
500 E. Capitol Ave.
Pierre, SD 57501-5070

John Hatch
Chief Engineer
Dept. of Environment & Resources
Division of Water Rights
523 E. Capito] Ave.
Pierre, SD 57501-3182

AAAAAAAAA f .

4 L

-

4

PA

(20 )

4

/

TRICK W. GINSBACH™ fenk

I/'

< D



STATE OF SOUTH DAKOTA
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COMMENTS PERTAINING TO PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND FINAL DECISION

I. PRELIMINARY STATEMENT

In a September 9, 1992, Notice, the Chief Engineer of the
South Dakota Water Rights Division notified the parties that,
with respect to the captioned proceeding, John Guhin, the Water
Management Board’s attorney, would be preparing proposed findings
of fact, conclusions of law, and a final decision. The above .
Notice further directed the parties to mail to each Board member,
Mr. Guhin, and all parties of record, no later than November 23,
1992, any comments they might have pertaining to the proposed
. findings of fact, conclusions of law, and final decision.

pursuant to the above Notice, the U.S. Fish and Wildlife Service

(FWS) hereby submits the following comments.

II. COMMENTS

The following comments are non-substantive in nature, and
pertain mainly to typographical or wording changes that FWS

pelieves would be appropriate.



1. Proposed Finding of Fact No. III, page 1, line 4: FWS

believes that the word, "grounds", should be "ground".

2. Proposed Finding of Fact No. XII, page 4, line 2: FWS
believes that: (1) the words, "per second", are duplicitous and
should be deleted; and (2) "LaCreek" should be changed to "Lake

Creek". .,

3. Proposed Finding of Fact No. XV, page 5, line 7: FWS

believes that the word, "when", should be deleted.

4. Proposed Finding of Fact No. XXI, page 7, line 5: FWS
believes that the word, "the", between the words, "in" and

"1982", should be deleted.

5. Proposed Finding of Fact No. XXIV, page 8, line 2: FWS
believes that the word, "to", should be inserted between the

words, '"permission" and "the".

6. Proposed Finding of Fact No. XXVIII, page 9, line 1:

FWS believes that the word, "although", should be deleted.

7. Proposed Finding of Fact No. XXXI, page 10, line 2:
FWS believes that in two instances, the words, "LaCreek", should

be changed to "Lake Creek".



8. Proposed Finding of Fact No. XXXI, page 10, line 4:
FWS believes that the word, "the", between the words, ""on" and

"river", should be changed to "a".

9. Proposed Finding of Fact No. XXXIII, page 10, line 2:
FWS believes that the word, "LaCreek", should be changed to "Lake

Creek". .,

10. Proposed Finding of Fact No. XXXIV, page 10, line 1:
FWS believes that: (1) the word, "be", should be deleted; and

(2) a comma should be inserted after the name, "Heath".

11. Proposed Finding of Fact No. XXXVII, page 11, line 2:

FWS believes that the word, "from", should be changed to "of".

12. Proposed Finding of Fact No. XXXVII, page 11, line 4:

FWS believes that the word, "g", should be changed to "an".

13. Proposed Conclusion of Law No. XLV, page 13, line 4:
FWS believes that the word, "objector’s", should be changed to

"objectors’".

14. Proposed Conclusion of Law No. XLVI, page 14, line 4:
FWS believes that the word, "biological", should be changed to

"biologically™".
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15. Proposed Final Decision No. L, page 14, line 2: FWS
believes that: (1) the word, "LaCreek", should be changed to
"Lake Creek"; and (2) the word "of" should be inserted before the

word, "water".

16. Proposed Finding of Fact No. LI, page 15, line 2: FWS

believes that the figure, "4.4", shauld be changed to "4.44".

17. Proposed Conclusion of Law No. LVIII, page 16, line 2:
Reference is made to "Conclusions of Law I and II above."
However, the referenced Conclusions of Law do not seem to track
with the prior numbering scheme. The referenced Conclusions of

Law should be changed appropriately.

18. Proposed Conclusion of Law No. LXI, page 16, line 3:
FWS belijieves that the word, "a", should be inserted after the

word, "is".

19. Proposed Conclusion of Law No. LXII, page 17, line 4:

FWS believes that the word, "uses", should be changed to "use".

20. Proposed Finding of Fact No. LXV, page 17, line 3: FWS

believes that the word, "the", should be deleted.
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21. Proposed Finding of Fact No. LXVIII, page 18, line 4:
FWS believes that the word, "agencies", should be changed to

"agency".

22. Proposed Finding of Fact No. LXIX, page 18, line 1:
FWS believes that the word, "the", ghould be deleted.
23. Proposed Finding of Fact No. LXIX, page 18, line 2:

The name, "Ralph", should be changed to "Rolf".

24 . Proposed Finding of Fact No. LXXI, page 18, line 2:
FWS believes that: (1) the word, "a", should be deleted; and (2)

the word "use" should be changed to "divert”.

25. Proposed Conclusion of Law No. LXXIII, page 19, line 2%

See, comment No. 17 above. Additionally, FWS believes that the

word, "of", between the words, "Law" and "I", should be deleted.

26. Proposed Final Decision No. LXXVIII, page 19, line 2:
FWS believes that the words, "the change", should be transposed

to "change the".

27. Proposed Final Decision No. LXXVIII, page 20, line 2:
FWS believes that a colon should be inserted after the word,

"qualification".



The following comments are more substantive in nature.
However, for the reasons set forth in the comments, FWS urges the

Board to make the suggested changes.

28. Proposed Finding of Fact No. XIX, page 6: FWS fully
agrees with the Board’s finding that, ". . . the waters of Elm
Creek are not the subject of any claim for a water right by the
US Fish and Wildlife Service here." Nonetheless, the proposed

finding also states that:

The Board further finds, however, that the treatment of the
Elm Creek situation by the Applicant mandates that strict
qualifications regarding flooding be imposed upon the US
Fish and Wildlife Service so as to guarantee that the grant
of the vested right permit will be in the public interest.
It seems inconsistent that, on the one hand, the Board finds that
the waters of Elm Creek are not subject to any claim by FWS,
while on the other hand, it finds that FWS has somehow mishandled
the treatment of the "Elm Creek gituation." In other words,
pased on the record, FWS fails to see anything that it might do
“with regard to its vested right permit that could in any way im-
pact the "Elm Creek gituation." For this reason, FWS urges the

Board to strike the last sentence of this finding ("The Board

further finds, however, . . .M.

29. Proposed Finding of Fact No. XX1II, pages 7 and 8:
Based on the record, FWS urges the Board to add the following
sentence to the end of this finding: "The Board further finds,

6
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however, that the referenced culverts belong to Bennett County,

and not the US Fish and Wildlife Service."

30. Proposed Final Decision No. L, page 14: Although there
is not necessarily any support for this language in the fecord,
based on a- potential practical solution which may or may not come
to pass, FWS urges the Board to change the proposed gqualification

as follows (FWS' proposed change is contained in brackets):

[Unless otherwise agreed to by the US Fish and Wildlife
Service and the affected party(ies) by easement, contract,
or other appropriate agreement or document, ulse of water
authorized by this Vested Water Right may not impair the use
of any lands adjoining the LaCreek National Wildlife Refuge
including, but not limited to, flooding or specific alter-
ation of plant species directly attributable to water use
under this vested right.

31. Proposed Finding of Fact No. LI, pages 14 and 15:
Based on the record, FWS urges the Board to change the last
gentence of this finding as follows (FWS’ proposed change is

contained in brackets):

The water is to be used to create 235 acres of marshes,
gloughs,' and wet meadows, [either through the natural flow
of the springs, or] through small dams and control struc-
tures [,] for waterfowl propagation and enhancement of
wildlife habitat.

32. Proposed Final Decision No. LXIV, page 17: See,

comment No. 29 above.
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33. Proposed Final Decision No. LXXVIII, pages 19 and 20:

See, comment No. 29 above.
IIT. CONCLUSION

For the reasons more fully set forth above, FWS requests the
Board to amend the proposed findings of fact, conclusions of law,
and final decision in the manner indicated. Additionally, FWS
appreciates the efforts of Mr. Guhin in drafting the proposed
findings of fact, conclusions of law, and final decision.
Additionally, FWS appreciates the indulgence of the Board, the
Chief Engineer, and the parties in allowing FWS to submit the

!

above comments.

DATED this 24th day of November, 1992.

egion Solicitor
Rocky Mountain ton

P.0O. Box 25007, D-105

Denver Federal Center

Denver, CO 80225

(303) 231-5353



CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of November, 1992,
true and correct copies of the foregoing Comments Pertaining to

Proposed F1nd1ngs of Fact, Conclusions of Law, and Final Decision
were mailed, via overnlght mail,

John P. Guhin, Esq.
Deputy Attorney General
500 East Capitol
Pierre, SD 57501-5070

John Hatch

Chief Engineer

Division of Water Rights
523 East Capitol

Pierre, SD 57501-3181

Jane M. Farrell, Esq.
Patrick Ginsbach, Esq.
Farrell, Farrell, & Ginsbach
441 North River Street

Hot Springs, SD 57747

Dwayne A. Rollag S
320 Lincoln Lane South
Brookings, SD 57006-2741

to:

Francis E. Brink
1214 S. Wells Street
Aberdeen, SD 57401-7351

Diane Best, Esq.

Assistant Attorney General
500 East Capitol

Pierre, SD 57501- 5070

Marian Gunderson
811 W. Third
Yankton, SD 57078-3702

Bernita Loucks
219 42nd Street
Rapid City, SD 57702-2123

I hereby further certify that on this 24th day of November,
1992, true and correct copies of the foregoing Comments Pertain-
ing to Proposed Findings of Fact, Conclusions of Law, and Final
Decision were mailed, postage prepald in the United States mail,

to:

Joel Rickenbach
P.O. Box 97
QOelrichsg, SD 57763-0097

Leo Holzbauer
RR 1, Box 170
Wagner, SD 57380

Rodney Freeman, Jr.
P.O0. Box 97
Huron, SD 57350-0176
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE
APPLICATION OF THE U.S. FISH
& WILDLIFE SERVICE FOR VESTED
WATER RIGHT NO. 1927-2; WATER
PERMIT APPLICATION NO. 1921-2;
AND WATER PERMIT APPLICATION
NO. 2191-2
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NOTICE OF EXTENUATING CIRCUMSTANCES AND
UNAVOIDABLE DELAY

COMES NOW the United States Fish and Wildlife Service (FWS),
by and through counsel, and notes the following. In a
September 9, 1992, Notice, the Chief Engineer of the South Dakota
Water Rights Division notified the parties that, with respect to
the captioned proceeding and the proposed findings of fact,
conclusions of law, and final decision on file in such
proceeding, thHe parties should mail to each Board member,
Mr. John Guhin, and all parties of record, no later than
November 23, 1992, any comments they might have pertaining to the
proposed findings of fact, conclusions of law, and final

decision.

You may have heard in the media by now that, on Nbvember 23,
1992, Denver, Colorado suffered a very severe winter snowstorm
and blizzard. As a result of this storm, many of the city’'s
offices were closed. The offices of FWS and its counsel were

among those facilities that were closed. As a result of these
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office closures, FWS was unavoidably delayed, until November 24,
1992, in mailing its comments pertaining to the proposed findings,

of fact, conclusions of law, and final decision.

Because of the above-explained extenuating circumstances,
and in the: interests of fairness, justice, and equity, FWS hereby
moves the Board and the parties to accept FWS’ delayed mailing of
its comments pertaining to the proposed findings of fact, conclu-
sions of law, and final decision. FWS believes and hereby urges
the Board to find that no prejudice will result to any party if

the above request is granted.

DATED this 24th day of November, 1992.

Ny Vg

Johm\ R. Kunz, E
Attoryey
i of the Regional/Solicitor
Rocky Mountain Region
P.0O. Box 25007, D-105
Denver Federal Center
Denver, CO 80225
(303) 231-5353
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CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of November, 1992,
true and correct copies of the foregoing Notice of Extenuating
Circumstances and Unavoidable Delay were mailed, via overnight
mail, to:

John P. Guhin, Esq. Francis E. Brink

Deputy Attorney General 1214 S. Wells Street

500 East Capitol Aberdeen, SD 57401-7351
Pierre, SD 57501-5070

John Hatch Diane Best, Esqg.

Chief Engineer Assistant Attorney General
Division of Water Rights 500 East Capitol

523 East Capitol Pierre, SD 57501-5070
Pierre, SD 57501-3181

Jane M. Farrell, Esqg. - Marian Gunderson

Patrick Ginsbach, Esq. 811 W. Third

Farrell, Farrell, & Ginsbach Yankton, SD 57078-3702

441 North River Street
Hot Springs, SD 57747

Dwayne A. Rollag Bernita Loucks
320 Lincoln Lane South 219 42nd Street
Brookings, SD 57006-2741 Rapid City, SD 57702-2123

I hereby further certify that on this 24th day of November,
1992, true and correct copies of the foregoing Notice of Extenu-
ating Circumstances and Unavoidable Delay were mailed, postage
prepaid in the United States mail, to:

Joel Rickenbach Rodney Freeman, Jr.
P.O. Box 97 P.O. Box 97
Qelrichs, SD 57763-0097 Huron, SD 57350-0176

'Leo Holzbauer
RR 1, Box 170
Wagner, SD 57380
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF THE
APPLICATION OF THE UNITED
STATES FISH AND WILDLIFE
SERVICE FOR VESTED WATER
RIGHT NO. 1927-2; WATER
PERMIT APPLICATION OF

NO. 1921-2 TO CHANGE THE
LOCATION OF LAND AND
DIVERSION POINT AUTHORIZED
UNDER WATER PERMIT NO. 265-2;
AND WATER RIGHT APPLICATION
NO. 2191-2

' FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
FINAL DECISIONS

it s Cs® Nt Vs Nnst® v Vs S N st st

FINDINGS OF FACT
I
This matter involves applications by the United States
Fish and Wildlife Service to obtain (1) a vested right permit,
(2) an amendment to an existing permit and (3) a new permit.
II
Each of the permits sought concerns United States Fish
and Wildlife Service interests in the LaCreek National Wildlife
Refuge.
I1T1
The LaCreek Migratory Waterfowl Refuge was established
by Executive Order of President Franklin Roosevelt on August 26,
1935. The Order reserved certain lands subject to valid existing
rights "as a refuge and breeding ground for migratory birds and
other wildlife." It also provided that private lands within the
area described in the executive order should become a part of the

refuge "upon the acquisition of title or lease thereto by the

United States . . . ."



IV
The use of water by the United States to provide a
refuge and breeding grounds for migratory birds and wildlife
constitutes a beneficial use under state law.
v
The use of water to provide a refuge and breeding
ground for migratory birds and other wildlife is within the
public interest.
VI
The United States Fish and Wildlife Service has dealt
with challenges to successful provision of a refuge for migratory
waterfowl and wildlife. Among the challenges faced by the refuge
has been a problem with carp invading the waters of the refuge.
The carp tend to feed at the bottom of the pools of water and
cause turbulence in the water. The turbulence decreases the
light at the bottom of the pool and inhibits growth of vegetation
within the pool. The migratory bird population therefore suffers
becauée a major source of food has been affected or in some cases
eliminated.
VII
The United States Fish and Wildlife Service has in the
past decade employed a series of measures to decrease the carp
population. The fact that the refuge has not been, to date,

entirely successful in eliminating carp in the refuge does not,

in the view of the Board, indicate that the refuge is not being
utilized in the public interest. Likewise it does not indicate

that its use is not a beneficial use.



VIII

The United States Fish and Wildlife Service has also
addressed a problem of Canadian thistles within the refuge and
adjoining land. As with the challenge faced with regard to carp,
the fact that the refuge faces a challenge with regard to
Canadian thistles does not, in the view of the Board, mean that
the refuge is not being utilized in the public interest nor that
the use is not a beneficial use.

IX

The number of ducks flying the central flyway has
declined both nationally and at the LaCreek Refuge. While part
of the problem at the Refuge may arise due to the carp
population, the Board has found that the refuge has made progress
in eliminating that problem. Moreover, the Board finds that the
causes of the decline in the duck population nationally are not
attributable to LaCreek but are rather a part of a larger
national trend. The Board finds that it would be in the public
interest to maintain LaCreek Refuge to provide what assistance it
can in the central flyway to rehabilitating the duck population.

X

The Board also finds that the population of other
species utilizing the LaCreek National Wildlife Refuge has been
on the increase. These include Canada Goose, Snow Goose, Blue
Goose and Sandhill Crane. The refuges also provide a significant

habitat for Trumpeter Swans.

Findings of Fact in Vested Right Application No. 1927-2.

251



XI
Board Findings I through X, above, are herewith
incorporated.
XII
The Application for Vested Water Right No. 1927~-2
claims appropriation of 10.0 cfs of water from Lake Creek to
irrigate 700 acres within the refuge with a priority date of
January 1, 1939. Lake Creek has also been known historically as
LaCreek.
XI1I
There is insufficient evidence in the record to justify
validation of a priority date of 1939 as asserted by the United
States Fish and Wildlife Service. The Board, however, credits
the testimony of Jack Ritts who, as an employee on the Brown
ranch, personally engaged in diversion of water from Lake Creek
for alfalfa and grasses. The Board finds that the description by
Mr. Ritts of the manner of irrigation gives his testimony
credibility outweighing that of testimony to the contrary. The
Board therefore finds that consistent with the Ritts testimony,
irrigation commenced in 1951 and a January 1, 1951 priority date
can be justified.
XIV

The Board has examined the allegations of land owners

in the area that the use of the water by the US Fish and Wildlife

Service under the right claimed in this proceeding has harmed the
land owners and that the use has been developed through unlawful

impairment of existing rights. Alternatively, landowners contend



that the use is not in the public interest because of harm to
their property. After careful consideration, the Board rejects
these claims for the reasons set forth below.
XV
With regard to the property of Mr. Raymond Kocer, the
Board finds that a natural drainage channel crosses Mr. Kocer'’s
property in a west to east direction. The Board further finds
that, in approximately 1978, Mr. Kocer gave permission to the US
Fish and Wildlife Service to push water through this channel.
Included within this agreement was the assurance of the US Fish
and Wildlife Service that the drainage would be halted at the
appropriate times of the year to allow haying by Mr. Kocer.
XVI
The agreement was apparently rescinded some time in
1992. The Board finds that no claim of "unlawful impairment" can
be based upon acts which occurred during the term of the
agreement. In the view of the Board, deviations from the
agreement should be handled as a contractual matter between the
parties and are not the sort of activity classified by the
legislature as "unlawful impairment."
XVII
The Board furthermore finds that the flooding of
Mr. Kocer’s property which occurred during the term of the
agreement was contributed to both by the US Fish and Wildlife
Service and by causes other than the drainage through the US Fish

and Wildlife Service channels. The area has a high water table



and the ground is easily saturated by major precipitation events
regardless of the activities of US Fish and Wildlife Service.
XVIII

The Board finds that the treatment of the Raymond Kocer
flooding situation by the US Fish and Wildlife Service mandates
that strict qualification regarding flooding be imposed upon the
US Fish and Wildlife Service so as to guarantee that the grant of
the vested right is in the public interest.

XIX

With regard to the property of Mr. Charles Emley the
Board first considers the allegations regarding points at which
Elm Creek run; through Mr. Emley’s property. The Board finds
that water from Elm Creek is occasionally backed up onto the
property of Mr. Emley as a result of vegetation and diversion
culverts on the US Fish and Wildlife Service property. The Board
finds, however, that the waters of Elm Creek are not the subject
of any claim for a water right by the US Fish and Wildlife
Service here. Therefore, the provision regarding the grant of a
vested right when a water source may have been unlawfully
developed is not applicable here. The Board further finds,
however, that the treatment of the Elm Creek situation by the
Applicant mandates that strict qualifications regarding flooding
be imposed upon the US Fish and Wildlife Service so as to

the public interest.



XX
With regard to the "Church property" the Board finds
that this land is leased by Mr. Charles Emley. The Board further
finds that the owner of the property, the Episcopal Church, does
not object to the grant of the vested right to the US Fish and
Wildlife Service and that the opinion of the owner of the
property is of special weight in determining whether actual harm
is being done to the property.
XXI
The Board finds that Mr. Emley complains of water
flowing through US Fish and Wildlife Service property onto the
church property causing severe damage to his hay in 1982.
However, the uncontradicted testimony is that the diversion in
question was closed down at the time of this flooding in 1982.
The Board does not credit this allegation.
XXII
Mr. Emley’s complaints were supported principally by
photographs taken in May of 1991. The Board declines to find
these pictures indicative of a normal or typical situation givén
the 9.29 inches of rainfall in May of 1991.
XXIIT
The Church property was also alleged to be occasionally
flooded by water which overtopped a road to go on the Emley |
property. The Board credits the evidence which indicates that
water only overtops the road during significant rainfall events.
The Board also finds that this problem could be alleviated by the

use of the proper size of culverts and with the proper cleaning
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of the culverts. The Board further finds that the referenced
culverts are located in the public right-of-way.
XXIV
The Board finds that Emley had, in the past, given
permission to the US Fish and Wildlife Service to run water
across the church property. Emley, has not, apparently,
rescinded such permission although he apparently now believes
that the water does more harm with regard to changing the quality
of the grass than it does good with regard to providing moisture.
XXV
The Board finds that the US Fish and Wildlife Service
actions have contributed to flooding on Emley’s property. The
Board does not find, however, that the US Fish and wildlife
Service has engaged in a systematic disregard of the rights of
Mr. Emley with regard to the Church property so as to preclude
the grant of a vested right on the grounds that the water source
has been developed through unlawful impairment of the existing
rights of others. The Board finds, however, that the public
interest demands a strict qualification on the continuing
development of the water right by the US Fish and wildlife
Service to assure protection of the public interest.
XXVI |
The Board rejects the asseftion that a prescriptive
easement has arisen on the Emley property The testlmony with
regard to the floodlng is that it began to occur in 1971,

permission was sought to send the water across the property in



1983. The period is less than 20 years; therefore the time
period does not give rise to a claim of prescriptive easenent.
XXVII
The Board finds that flooding can occur on the Lawrence
Kocer property when water reaches a cement structure on US Fish
and Wildlife property and backs up. According to the testimony
of Mr. Kocer, when the structure is fully opened, the flooding is
alleviated and the land is quickly dried. In addition to a
problem with the structure, the Board finds that part of the
problem of Mr. Kocer'’s property is natural in origin and is
associated with the high water table and significant
precipitation events.
XXVIII
The Board finds that the record indicates Mr. Lawrence
Kocer complained from time to time to the US Fish and Wildlife
Service. The record does not, however, indicate with clarity the
number, precise nature or precise demands involved within those
communications. Nor does the record indicate with clarity the
amount of flooding which may have occurred from year to year.
XXIX
The Board finds, with regard to the property of
Mr. Lawrence Kocer( that the vested right use has been developed
without unlawful impairment of existing rights and that the use
may be found in the public interest if the permit is

appropriately and strictly qualified.
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XXX
The Board finds the record insufficient to invoke the
legal doctrine of prescriptive easement with regard to the
property of Mr. Lawrence Kocer.
XXXI
Brett Heath’s problems are alleged to emanate from a
small dam on Lake Creek in what is known as Pool Two. Lake Creek
naturally carries a high amount of sand as sediment. The Board
finds that when a dam is built on a river, the velocity of the
water is reduced or eliminated. This results in concomitant
decrease in the ability of the stream to transport sediment,
which in turn causes a delta to form.
XXXII
The Board finds that a delta has formed upstream of
Pool Two. The effect of the delta is to raise the stream bottom
thus allowing flooding where such would not otherwise occur if
the stream bed were at its original lower level.
XXXIII
The Board finds that the existence of the small dam on
Lake Creek has formed a delta and has had the effect of
increasing flooding on the Heath property.
XXXIV
' The Board finds thaf Mr. George W. Heath, predecessor
to the Plaintiff, on June 3, 1976 made a formal demand of the
 United States Department of the Interior for one hundred twenty
five thousand dollars ($125,000) damages for "permanent injury"

to property as a result of the act in question. The claim was
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denied on September 1, 1976 and no appeal was taken to the United
States District Court.
XXXV

The predecessor to Mr. Brett Heath also attempted to
deal with the problem by building a ditch in 1977 at a cost in
the thousands of dollars.

XXXVI

The understanding of Mr. George Heath was that he would
not thereafter have to dredge and furthermore that he would not
have flooding problems.

XXXVII

After construction of the ditch the flooding problems
were alleviated for a period of four to five years. Thereafter,
it became necessary to dredge but the parties had apparently not
come to an understanding as to whose responsibility the dredging
would be.

XXXVIII

There is no agreement in the record indicating that the
United States undertook any obligation to dredge on the Heath
property.

XXXIX

The Board finds that for the ditch to be fully
operational and to relieve flooding as it was intended, it must
be open and be regularly dredged.

XL
Given the abandonment of the legal effort of Mr. George

Heath to obtain damages from the United States, and given the

11
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uncertain arrangement of Mr. George Heath and the previous
Wildlife Refuge Manager regarding the ditch and the alleviation
of flooding, the Board cannot find that the actions of the US
Fish and Wildlife Service in failing to relieve the Heath
property of flooding constitutes a development of the water right
by unlawful impairment of existing rights. Rather, the claims of
Heath are more appropriately addressed under the public interest
umbrella. In particular, the Board finds that flooding on the
Heath property caused in part by the delta formed in the stream
(a development attributable to the US Fish and Wildlife Service)
and caused in part by the closing of the ditch can be addressed
by strictly qualifying the vested right permit to be granted to
the US Fish and Wildlife Service.
XLI

The Board finds that the complaints of Mr. Wendell
DeKay with regard to water quality at a point substantially below
the water right requested does not raise a substantial issue.
Mr. DeKay asserts that the water quality problems exist as a
result of the proliferation of carp in the refuge. The refuge
is, however, maintaining an effort to eradicate the carp and has
moved in that direction. In any event, the unintentional
development of a carp population in a water supply is of limited,
if any, relevance to whether a vested water right should be

granted.
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Conclusions of Law relating to Application for Vested Right No.
1927-2.
XLII

The Board has jurisdiction of this matter. The Board
specifically finds that no substantial question of jurisdiction
over the US Fish and Wildlife Service arises in this case because
the US Fish and Wildlife Service has voluntarily submitted to the
jurisdiction of this Board.

XLIII

The US Fish and Wildlife Service, having applied to the
Board and having litigated its rights before the Board, is bound
by the Board determination whether to grant or not to grant the
permit, whether to qualify the permit and whether to suspend,
revoke or otherwise deal with the permit.

XLIV

The amount of water provided for in the Final Decision
has been continuously appropriated for irrigation use since
January 1, 1951.

XLV

The use has been developed without unlawful impairment
of existing rights. The Board finds that the US Fish and
Wildlife Service has not been consistently conscientious with
regard to the limiting of flooding on the objectors’ lands, and
that its actions have contributed to the flooding problem; the
Board also finds that its actions have not been so repeated and
flagrant as to preclude the recognition of a vested right on the

grounds that there has been "unlawful impairment of existing

rights."
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XLVI
The US Fish and Wildlife Service use of water
constitutes a beneficial use in that it does in fact promote
migratory birds and wildlife through creation of areas which are
biologically appropriate for such uses. The Board finds the
existence of a beneficial use even though the crops are not
harvested by human beings but are utilized by the migratory birds
and wildlife.
XLVII
The use in question is an "irrigation use" under
statute and regulation.
XLVIII ‘
The priority date for this permit is January 1, 1951.
XLIX
The grant of the Permit, as strictly qualified below,

is in the public interest.

Final Decision in Vested Right 1927-2
L
Application No. 1927-2 for a vested right for 10.0 cfs
of water from Lake Creek is granted with a priority date of
January 1, 1951 subject to the following qualification:

Use of water authorized by this Vested Water
Right may not impair the use of any lands
adjoining the LaCreek National Wildlife
Refuge including, but not limited to,
flooding or specific alteration of plant

species directly attributable to water use
under this vested right. Flooding of
adjoining land may occur if a written flood
easement is obtained from the property owner
or owners.

Findings of Fact with regard to Application No. 2191-2.

14



LI
This is a new application which requests an
appropriation of 4.44 cfs of water or 1,444.7 acre feet annually
from six springs. The water is to be used to create 235 acres of
marshes, sloughs, and wet meadows, either through the natural
flow of the springs, or through small dams and control
structures, for waterfowl propagation and enhancement of wildlife
habitat.
LIT
Findings I through X, above, are herewith incorporated.
LIII
Each of the six springs at issue provides a distinct
benefit to wildlife by forming pools for the growth of aquatic
plants which themselves provide a habitat for aquatic insects.
The springs also provide water for the growth of cover for
younger and older wildlife.
LIV
Part of the Applicant’s motivation for filing for a
water right with regard to this water is the perception that it
is necessary to protect the use of water for wildlife.
Lv
The water, at present, provides essentially the same
kinds of habitat that the Applicant desires to create. There is
nothing in the record which indicates that any development of the

springs has or will result in damage to any of the opponents.
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VI
The Board finds that the refuge has a federal mandate
to expand the size of the refuge and to expand the amount of
habitat which can beneficially be used by the migratory waterfowl
and wildlife population. The Board rejects the assertion of the
opponents that the area sought is not "needed" by the refuge for
these purposes. The continuing national decline in the number of
ducks and the gradual decline in the national availability of
adequate wildlife and migratory bird habitat indicates the need
for more habitat.
LVII
The Board finds that the US Fish and Wildlife Service
has not been consistently conscientious with regard to its use of
water within the Refuge and that any permits or amendments
granted to the Applicant in the immediate future should be
strictly qualified consistent with the public interest.
Conclusions of Law with regard to Application No. 2191-2
| LVIII
The Board has jurisdiction of this matter. Conclusions
of Law XLII and XLIII above, are incorporated herein.
LIX
There is a reasonable probability that there is
unappropriated water available for the Applicant’s proposed use.
LX
The proposed diversion can be developed without

unlawful impairment of existing rights.
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LXY
The proposed use of water for the provision of habitat
for migratory birds and wildlife, and in particular to create
marshes, sloughs, wet meadows and small patches of open water is
a beneficial use.
LXII
The use sought is a present use and is not a use which
will occur only in the future. The use sought is not a "future
use" merely because the Applicant wishes to protect the water
supply from the future use by others.
LXIIT
The grant of the application would be in the public

interest as strictly qualified below.

Final Decision in No. 2191-2
LXIV

The application for Water Permit No. 2191-2 is granted
with the following qualification:

Use of water authorized by this permit may
not impair the use of any lands adjoining the
LaCreek National Wildlife Refuge including,
but not limited to, flooding or specific
alteration of plant species directly
attributable to water use under this permit.
Flooding of adjoining land may occur if a
written flood easement is obtained from the
property owner or owners.

Findings of Fact relation to Water Permit Application No. 1921-2.
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LXv
Water Permit Application No. 1921-2 is requested for
the purpose of changing the location of the land and the
diversion point authorized under Water Permit No. 265-2.
LXVI
Water Permit No. 265-2 authorizes appropriation of 4.45
cfs for irrigation, water power development and domestic use.
The water under this permit was allowed to be used during the
growing season for irrigation and during the entire year for
power and domestic use.
LXVII
Findings I through X are incorporated herewith.
LXVIII
Water Permit No. 265-2 was transferred and notice of
transfer was filed in January of 1972 by the Bureau of Sport
Fisheries and Wildlife, United States Department of Interibr, the
predecessor agency to the US Fish and Wildlife Service. The
transfer was made because the title to the lands had been
transferred to the Bureau.
LXIX
The Board finds that Water Permit No. 265-2 has been
continuously used as indicated by the testimony of Mr. Rolf Kraft
and the memorandum of August 11, 1967 of Richard Schmoyer, Water

Right Specialist for the Division of Water Rights.
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LXX
The Board does not find substantial evidence that
utilization of this water right has harmed any of the objectors,
including, specifically, Mr. Heath.
LXXI
The US Fish and Wildlife Service has demonstrated that
it is impracticable to divert water for irrigation at its
original location given the high costs of a dam at the original
location.
LXXII
The Board finds that the US Fish and Wildlife Service
has not been consistently conscientious with regard to its use of
water within the Refuge and that any permits or amendments
granted to the Applicant in the immediate future should be

strictly qualified consistent with the public interest.

Conclusions of Law with relation to Water Permit Application
No. 1921-2.

LXXIII
The Board has jurisdiction of this matter. The Board
specifically incorporates Conclusions of Law XLII through XLIII,
above.
LXXIV
The proposed diversion can be developed without
unlawful impairment of existing rights.
LXXV
The proposed use of water to develop habitat for

wildlife and migratory bird habitat propagation is a beneficial

use.
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LXXVI
The grant of the permit is in the public interest as
strictly qualified in the Final Decision.
LXXVII
The Board concludes that the Applicant has shown
sufficient evidence to justify severance of the water from the

land identified in the original permit pursuant to SDCL 46-5-34.

Final Decision in Water Permit Application No. 1921-2.
LXXVIII

Water Permit Application No. 1921-2 to change the
location of land and change the diversion point authorized under
ﬁater Permit No. 265-2 as set out in the notice of hearing of
this matter is granted subject to the following qualification:

Use of water authorized by this permit may
not impair the use of any lands adjoining the
LaCreek National Wildlife Refuge including,
but not limited to, flooding or specific
alteration of plant species directly
attributable to water use under this permit.
Flooding of adjoining land may occur if a
written flood easement is obtained from the
property owner or owners.

Dated this ;7 day of ﬁv4;ﬁuéf/}/ , 1993

BY THE BOARD

e S

Chairman

c-pld3. jpg
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DEPARTMENT of ENVIRONMEN 1
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKOTA  57501-3181

January 14, 1993

NOTICE

TO: Wilbur N. Ladd, Acting Regional Director
US Fish and Wildliife Service
Denver Federal Center
PO Box 25486
Denver, CO 80225
and Parties of Record (see attached list)

FROM: John Hatch, Chief Engineer /4EZS:::;;L,—A
f;”Water Rights Division .

605 773-3352

SUBJECT: Adoption of Findings of Fact, Conclusions of Law and
Final Decision _ '

This is to notify you that a Final Decision, including Findings
of Fact and Conclusions of Law, was adopted by the Water
Management Board for Water Permit Nos. 1921-2 and 2191-2, and
Vested Right Claim No. 1927-2 at the December 2, 1992, meeting.

A copy of the signed final Decision, Findings and Conclusions is
enclosed for the applicant and Parties of Record. South Dakota
Statutes provide that decisions of the Board may be appealed to the
Courts.

cc: John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General
Cheryl Williss, US Fish and Wildlife Service

R0



CERTIFICATION

I hereby certify that on January 14, 1993, I have personally
deposited with the United States Mail at Pierre, South Dakota,
First Class postage, prepaid envelopes containing a Notice dated
January 14, 1993, regarding Adoption of Findings of Fact,
Conclusions of Law and Final Decision for Water Permit Nos.
1921-2 and 2191-3, and Vested Right Claim No. 1927-2 addressed
to:

Wilbur N. Ladd, Acting Regional Director
US Fish and Wildlife Service
Denver Federal Center
PO Box 25486
Denver, CO 80225
and Parties of Record (as shown on the attached list)

A copy of the Notice and Findings were sent to:

Cheryl Williss, US Fish and Wildlife Service, Denver Federal
Center, PO Box 25486, Denver, CO 80225

A copy of the Notice and Findings were sent inter-office to:

John Guhin, Deputy Attorney General
Diane Best, Assistant Attorney General

%4;7% Koned

CI R. KONOP
Senior Secretary

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this (77"Aday of Jq.uuw-# ’ 1995.

......................

..........

3 25N NOTARY PUBLIC i
Y @sovm DAKOTA 5

.........

Notary Public

-
T

ChaiC i e i~ i i e i A



John Kunz

Rocky Mountain Regional
Solicitor's Office

730 Simms St - Suite 450

Golden, CO 80401

Wendell DeKay
Tuthill, SD 57574

Brett Heath
HWC 3, Box 20
Martin, SD 57551

Lawrence Kocer
Box 156
Martin, SD 57551

PARTIES OF RECORD LIST

Jane M. Farrell & Patrick
Ginsbach

Farrell, Farrell & Ginsbach

441 North River Street

Hot Springs, SD 57747

Charles Emley
Box 673
Martin, SD 57551

Raymond Kocer
RR
Martin, SD 57551

A

©
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STATE OF SOUTH DAKOTA ) | IN CIRCUIT COURT

| ~)ss :

COUNTY OF BENNETT ) ‘ SIXTH JUDICIAL CIRCUIT
Civ. 93-

In the Matter of the Application of the
United States Fish & Wildlife Service

for Vested Water Right No. 1927-2;

Water Permit Application No. 1921-2 to
Change the Location of Land and Diversion
Point Authorized under Water Permit No.
265-2; and Water Right Application

No. 2191-2.

NOTICE OF APPEAL

Nt St Sast? St Snas gt N o

TO: JOHN HATCH, Chief Engineer, Water Rights Division,
SOUTH DAKOTA DIVISION OF WATER RIGHTS,
SOUTH DAKOTA WATER MANAGEMENT BOARD,
UNITED STATES FISH & WILDLIFE SERVICE:

NOTICE IS HEREBY GIVEN that Wendell DeKay, Charles Emley, Brett Heath,
Lawrence Kocer and Raymond Kocer appeal to the Circuit Court from the final
decision of the Water Management Board dated January 7, 1993, and served upon ,
the parties on January 14, 1993, a copy of which Decision and Notice is attached
hereto as Exhibit "A" and incorporated herein by reference.
Dated this ;£Z§é>day of February, 1993.
| FARRELL, FARRELL & GINSBACH
Farrell, Farrell & Ginsbach
Attorneys for Wendell DeKay,

Charles Emley, Brett Heath,
Lawrence Kocer and Raymond Kocer

E M. FARRELL

1 N. River St.
ot Springs, SD 57747
(605) 745-5161.

& 4
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'F SOUTH DAKOTA )
s )SS
=CUUNTY . OF BENNETT )

In the Matter of the Application of the
United States Fish & Wildlife Service

for Vested Water Right No, 1927-2;

Water Permit Application No. 1921-2 to

. Change the Location of Land and Diversion
Point Authorized under Water Permit No.
265-2; and Water Right Application

No. 2191-2.

IN CIRCUIT COURT FEB 1993

DIVISION OF

SIXTH JUDICIAL CIRCUIT (&
Civ. 93- 1
&, Piee, SD
c’ee 'LQ‘
292528

CERTIFICATE OF SERVICE

| Jane M. Farrell hereby certifies that she is the attorney for the

Appellants Wendell DeKay, Charles Emley, Brett Heath, Lawrence Kgcer and Raymond

Kocer in the above-captioned matter; that on the 9th day of February, 1993,

she caused to be mailed by certified mail, return receipt requested, a true and

‘correct copy of the Notice of Appeal to each of the following némed persons by'

enclosing the same in envelopes securely sealed with first-class postage prepaid

thereon and deposited in the United States mail at Hot Springs, South Dakota,

addressed as follows:

John Hatch

Chief Engineer

Water Rights Division
523 East Capitol Ave.
Pierre, SD 57501-3181

Diane Best ‘
Assistant Attorney General
State Capitol Bldg.

500 East Capitol Ave.
Pierre, SD 57501

.~ Francis E. Brink
Water Management Board
1214 S, Wells St.
Aberdeen, SD 57401

Wilbur N. Ladd

Acting Regional Director
U.S. Fish & Wildlife Service
Denver Federal Center

P. 0. Box 2546

Denver, CO 80225

John Kunz

Rocky Mountain Regional Solicitor's
Office

730 Simms St., Suite 450

Golden, CO 80401

24



3

Dated this ffz }ﬂay of February, 1993.

FARRELL, FARRELL & GINSBACH
Farrell, Farrell & Ginsbach
Attorneys for Wendell DeKay,
Charles Emley, Brett Heath,
Lawrence Kocer and Raymond Kocer

JANE M. FARRELL
41°N. River St.
ot Springs, SD 57747

(605) 745-5161

L
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAIL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER, AND
LAWRENCE KOCER,

APPLICATION NOS.

)
)
)
)
Petitioners, )
) 2191-2, 1927-2,
)
)
)
)
)
)

V. AND 1921-2

UNITED STATES FISH AND
WILDLIFE SERVICE,

Applicant.

July 7, 1992

PREHEARING BRIEF OF APPLICANT, UNITED STATES
FISH AND WILDLIFE SERVICE
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STATE OF SOUTH DAKOTA
BEFORE THE WATER MANAGEMENT BOARD
DEPARTMENT OF WATER AND NATURAL RESOURCES

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER, AND
LAWRENCE KOCER,

)
)
)
)
Petitioners, ) APPLICATION NOS.
) 1927-2, 1921-2,
v. ) AND 2191-2
)
UNITED STATES FISH AND )
WILDLIFE SERVICE, )
)
)

Applicant.

PREHEARING BRIEF

COMES now the United States Fish and Wildlife Service (FWS),
the applicant in the captioned proceeding, and by and through
counsel hereby files with the South Dakota State Water Management

Board (Board) the following Prehearing Brief.
I. PROCEDURAL BACKGROUND

1. As originally styled, the subject proceedings initially
involved the following applications by FWS: Application Nos.
1927-2, 1921-2, and 1926-2. These applications were initially
opposed by Messrs. Wendell DeKay, Charles Emley, Brett Heath,
Raymond Kocer, Lawrence Kocer, and Kenneth Keegan (hereafter

collectively referred to as the Objectors). 1/ The hearing of

1/ Apparently, Mr. Keegan has since withdrawn his
objection to FWS’ applications.



these applications was originally scheduled for June 26, 1991, in

Martin, South Dakota.

2. In a May 31, 1991, Prehearing Order, pursuant to an
established schedule, the then Hearing Examiner, Ms. Marian
Gunderson, ordered the parties to submit prehearing briefs and

various other prehearing pleadings.

3. Subsequent to the entry of the above order, on or about
June 21, 1991, based on the grounds that it would have to sig-
nificantly amend the application, FWS filed with the Board a

motion to withdraw Application No. 1926-2.

4. On or about June 21, 1991, in an Order of Continuance,
the Hearing Examiner granted the above motion, and ordered that

the hearing,originally scheduled for June 26, 1991, be continued.

5. In the place of withdrawn Application No. 1926-2, FWS
has since filed a replacement application, Application No.
2191-2.  As presently constituted, the subject proceedings thus
involve the hearing of Application Nos. 1927-2, 1921-2, and

2191-2.

6. The Board has determined that the hearing of the
subject proceedings will be held in Martin, South Dakota on

July 22 and 23, 1992.



7. In a February 27, 1992, Stipulation to Allow Discovery,
the parties stipulated, inter alia, that, with certain date
changes specified in the Stipulation, they would adhere to the
above-referenced May 31, 1991, Prehearing Order of the then
Hearing Examiner. It is pursuant to this Stipulation that FWS

now submits the following prehearing brief.

IT. APPLICATION NO. 1927-2

A. DESCRIPTION OF REQUESTED RELIEF

In Application No. 1927-2, FWS has applied for a permit to
appropriate some 10 cubic feet per second (CFS) of water from
Lake Creek (the Lake Creek Water). The Lake Creek Water is
diverted from four separate locations 2/, and is beneficially
used to flood irrigate some 700 acres of land on FWS’ LaCreek
National Wildlife Refuge (NWR). 3/ Application No. 1927-2 is a
vested rights application with FWS claiming a priority date of

January 1, 1939.

2/ The exact locations of these diversions is noted on
Exhibit A attached hereto. This exhibit was originally attached
to FWS’ application. Although opposing counsel has not formally
stipulated this document into evidence, FWS has no reason to
believe that there will be any objections to its admissibility.

3/ The exact nature of this use will be described in
more detail at the hearing of the subject application.

3




B. GENERAL STATEMENT OF FACTS WHICH FWS WILL PROVE IN SUPPORT
OF THE REQUESTED RELIEF
At the hearing of the captioned matter, FWS expects to

adduce evidence which will prove the following. The LaCreek NWR
was established by Executive Order dated August 26, 1935, and was
established as a refuge and breeding ground for migratory birds
and other wildlife. 4/ On September 2, 1971, FWS expanded the
boundaries of the Refuge by acquiring title to certain real
property which will hereafter be referred to as the Brown
Ranch. 5/ When FWS acquired the Brown Ranch, to create addition-
al habitat for waterfowl and wildlife, FWS began to divert water
from Lake Creek to flood irrigate various portions of the Brown
Ranch, including certain meadows, wild grasses, and even

grain. 6/ This flood irrigation process actually accomplishes

a/ The parties have previously stipulated to this fact.
See paragraph 1 of the June 17, 1991, Opponent’s Objections to
Prehearing Statement of Facts Which FWS Desires to Stipulate into
Evidence.

5/ The legal description of the Brown Ranch is as
follows: Township 36 North, Range 36 West, 6th P.M.--SECTION 29:
SW%, S4XSEY%; SECTION 30: Fractional W%, NE%; SECTION 31: All;
SECTION 32: NW%. Township 36 North, Range 37 West, 6th P.M.--
SECTION -13: N%, NE4SWY%, S3Swk, SE%; SECTION 14: NE%; SECTION
22: All; SECTION 23: NE%NE%, E5NWYNE%, SYNE%, S%:; SECTION 24:
Ey, EXNWY, NE4SWY, S4SW%; SECTION 25: N%, SW4, N4SE%; SECTION
26: All; SECTION 27: All; SECTION 28: All; and SECTION 29:
EX. A copy of the Warranty Deed whereby FWS acquired title to
the Brown Ranch is attached hereto as Exhibit B. A copy of this
deed has previously been stipulated into evidence by the par-
ties. See paragraph 5 of the June 17, 1991, Opponent’s Objec-
tions to Prehearing Exhibits of Documentary Exhibits.

6/ This practice is particularly useful in dry years--a
not uncommon occurrence in this part of South Dakota (see, for
example, the May 21, 1992, deposition of Raymond Kocer (on file

(continued...)




several goals. First, it enhances the growth of the wild grasses
and the grain, which in turn provides shelter and food for the
waterfowl. See the May 21, 1992, deposition of Rolf Kraft (on
file herein) at 38 and 172. Second, it creates water impound-
ments which give young waterfowl critical protection from preda-
tors. See id. at 38-39. Additionally, these water impoundments
provide a medium for the growth of aquatic plants, which in turn
provide critical habitat for aquatic insects. These aquatic
insects comprise a significant portion of a young waterfowl’s
diet, and also provide high protein necessary for the egg laying

of roosting waterfowl. See id. at 39 and 172-73.

FWS further expects to adduce evidence which will show that,
prior to FWS’ acquisition of the Brown Ranch, as early as 1937,
certain unidentified individuals in the chain of title to the
Brown Ranch,diverted water from Lake Creek to flood irrigate
certain wild hay meadows. These meadows were subsequently mowed

and harvested. 7/ Additionally, on the Brown Ranch, as early as

6/ . (...continued)
herein) at 16 and 25). See also the May 20, 1992, deposition of
Charles Emley (on file herein) at 43 (in dry years, a certain
amount of surface water on the meadows will actually help the
growth of the wild grasses).

7/ See, for example, the June 8, 1992, deposition of
Bill Pearson (on file herein) at 11-13. The opinions of
Mr. Pearson are corroborated by the article entitled, "“Early
Irrigating in Bennett County." See Exhibit C attached hereto.
opposing counsel has previously stipulated this document into
evidence. See paragraph 2 of the June 19, 1991, Opponents’ -
Objections to U.S. Fish & Wildlife Service’s First Amended
Prehearing Identification of Documentary Exhibits.
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1939, Birthol Brown diverted water from Lake Creek to flood
irrigate "meadow land", i.e., land containing wild grasses. 8/
Moreover, on the Brown Ranch, as early as 1951, Alvin Brown
and/or the Cedar Creek Ranch Company diverted water from Lake
Creek to flood irrigate certain wild grass meadows. 9/ At the
hearing, FWS expects to prove that, since its acquisition of the
Brown Ranch, and consistent with the afore-described practices of
its predecessors in interest, it (FWS) has in the manner specifi-
ed and for the purposes stated, continued to divert water from
Lake Creek to flood irrigate portions of the Brown Ranch. 10/

The previous facts are the basis for FWS’ vested rights applica-

8/ See, for example, copies of a February 13, 1939,
letter from Brice McBride to Earl W. Craven, and a March 13,
1939, letter from Earl W. Craven to Regional Director (attached
hereto as Exhibits D and E, respectively. Opposing counsel has
stipulated these two documents into evidence. See paragraphs 3
and 4 of the June 17, 1991, Opponent’s Objections to Prehearing
Exhibits oanocumentary Exhlblts.

S/ See, for example, the affidavit of Charles J. Ritts,
a copy of which is attached hereto as Exhibit F. Pursuant to a
discovery request, a copy of this document has previously been
provided to opposing counsel. Mr. Ritts will also testify at the
captioned hearing. Although the Objectors might well dispute
Mr. Ritts’ statements, it cannot be disputed that Birthol and
Alvin Brown made diversions off of Lake Creek to irrigate certain
alfalfa and rye fields. See the May 20, 1992 deposition of
Eva Mae Linenbrink (on file herein) at 11, 17, and 23.

10/ There is one small distinction between the current
practices of FWS and those of its predecessors in interest.
Rather than mowing and haying them, FWS allows the wild grasses
which are irrigated to continue to grow. Aas previously stated,
this provides protectlon and food for the waterfowl. Desplte
this difference in the end use of the wild grasses, it is impor-
tant to note that, under both uses, the wild grasses are (were)
flood irrigated. Aadditionally, as explained in more detail,
supra., besides enhanc1ng the growth of the wild grasses, FWS'
irrigation practices accomplish other important goals.
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tion and claimed priority date of January 1, 1939. 1In the
alternative, if the Board does not agree with the January 1,
1939, priority date, then pursuant to the Ritts affidavit (see
Exhibit F), FWS requests the Board to award a priority date of
January 1, 1951. 11/ The Chief Engineer, Department of Environ-
ment and Resources, Division of Water Rights, has recommended

that the subject application be approved (see Exhibit G).

C. ANALYSIS OF ISSUES WHICH MIGHT
ARISE AT THE HEARING

1. Statutory Standard For Issuing Permits
To Appropriate Water

Pursuant to S.D. CODIFIED LAWS ANN. § 46-2A-9 (1987), a
permit to appropriate water may be issued if the following four
criteria are met: (1) there is a reasonable probability that
there is unappropriated water available; (2) the proposed diver-
sion can be developed without unlawful impairment of existing
rights; (3) the proposed use is a beneficial use; and (4) the

proposed use is in the public interest. 12/

11/ This is consistent with the August 28, 1990, report
and recommendation of the Chief Engineer. See Exhibit G attached
hereto. Subject to a procedural rather than a substantive
reservation, opposing counsel has stipulated this report into
evidence. See paragraph 9 of the June 17, 1991, Opponents’
Objections to Prehearing Exhibits of Documentary Exhibits.

12/ The precise language of S.D. CODIFIED LAWS ANN.
§ 46-2A-9 is as follows:

A permit to appropriate water may be issued only if
there is reasonable probability that there is unap-
(continued...)



(a). Reasonable Probability That Unappropriated
Water Is Available

To the best of FWS’ knowledge, the Objectors have never
contested the subject application on the grounds that unap-
propriated water is not available. Indeed, the underlying issues
all seem to involve not a lack of water, but an excess thereof.
Accordingly, this criterion does not apply to the instant pro-
ceeding, and does not preclude the Board from approving the

subject application.

(b). Unlawful Impairment of Existing Rights

(1). Interpretation and Meaning of "Existing Rights"

FWS expects the Objectors to allege that FWS’ diversion of
water from Lake Creek unlawfully impairs their existing rights,
damages their crop land, develops saline problems, and impairs
their use of the water. See paragraph II.a. of the April 15,
1991, Petition to Oppose Application For Validation of Vested
Water Right Claims Nos. 1926-2, 1927-2, and 1921-2. With the

possible exception of Objector DeKay (who will be discussed in

12/ (...continued)

propriated water available for the applicant’s proposed
use, that the proposed diversion can be developed
without unlawful impairment of existing rights and that
the proposed use is a beneficial use and in the public
interest.



more detail below), none of the Objectors has any existing,
vested, or appropriated rights in and to the Lake Creek Water.
Stated differently, with the possible exception of Mr. DeKay,
none of the Objectors has (as they so allege) a "use of the
water" (legal or otherwise) for FWS to impair. For this reason,
there is no factual or legal basis to this particular allegation,

and the Board must disregard it.

Aside from those matters discussed above, to properly
consider the remainder of the Objectors’ allegations, the Board
must interpret the words, "existing rights", as such words appear
in S.D. CODIFIED LAWS ANN. § 46-2A-9. It is clear from the
context of this statute and the other statutes in the same
Chapter of the South Dakota Code, that the sole purpose of these
statutes is to govern the appropriation/adjudication of water
rights. Hence, when S.D. CODIFIED LAWS ANN. § 46-~2A-9 states
that permits may be issued to appropriate water only if the
proposed diversion can be developed "without unlawful impairment
of existing rights," the plain and unambiguous intent of the
statutory language is to proscribe the unlawful impairment of
existing water rights. Accordingly, there is no merit or legal
basis to the Objectors’ allegation that FWS’ use of the Lake

Creek Water somehow unlawfully impairs their existing real



property rights, i.e., damages to their crop lands and purported-

ly creates saline problems. 13/

(2). Allegations Of Mr. DeKay

FWS recognizes that, pursuant to S.D. CODIFIED LAWS ANN.
§ 46-5-8 (1987), Mr. DeKay has the right to use water from Lake
Creek to water his stock. 14/ See also S.D. CODIFIED LAWS ANN.

§ 46-1—-6 (4) (as amended 1989). 15/

FWS expects Mr. Dekay to allege that FWS’ management prac-
tices make the Lake Creek Water "full of mud,"™ "not good . . .

for cattle to drink," and cause the water to "smell[] bad." See

13/ The Objectors might argue that this interpretation
is unduly harsh, and that it deprives them of a legal remedy to
seek redress for purported damage to their real property. This
is not true: If the Objectors feel that their real property is
being damaged by FWS’ use of the Lake Creek Water, there are
legal remedies which the Objectors can pursue. However, such
remedies sound in tort and are completely separate from and
unrelated to the "impairment of existing rights"” standard an-
nounced in S.D. CODIFIED LAWS ANN. § 46-2A-9. Apart from avail-
able tort remedies which the Objectors should pursue, to the
extent that the Board does wish to consider the purported impair-
ment of -the Objectors’ real property rights, FWS submits that
such issues are more properly considered under the "public
interest" prong of S.D. CODIFIED LAWS ANN. § 46-2A-9, rather than
the "unlawful impairment of existing rights" portion of this
statute. Consistent with this reasoning, FWS will address these
issues in an ensuing portion of this brief.

14/ In pertinent part, this statute provides that,
"[alny person desiring to make reasonable domestic use of water
from any source may do so without obtaining a permit from the
water management board . . . ."

15/ Among other things, this statute defines stock
watering as a "domestic use.®
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pages 7 and 10 of Mr. DeKay’s May 20, 1992, deposition (on file
herein). To better understand Mr. DeKay’s allegations, the Board
needs to understand that FWS does release water from an impound-
ment known as "Pool 10" into the Lake Creek Channel that flows
through Mr. DeKay’s property. Among other things, FWS expects
Mr. DeKay to allege that the afore-mentioned problems are caused
by carp in Pool 10 (see id. at 12), and the fact that the water
flows released from Pool 10 are just too slow (see id. at 11).

As a result of all these factors, FWS expect Mr. DeKay to allege
that his domestic use of the Lake Creek Water, i.e., stockwater-

ing, is “impaired."®

Mr. DeKay’s allegations are without merit, and must fail for
several reasons. First, as pointed out in more detail above,
this application concerns four diversions off of Lake Creek to
flood irrigate portions of the Brown Ranch. Mr. DeKay’s property
is located miles to the east of the Brown Ranch and the property .
affectéd by this application. Additionally, Mr. DeKay’s com-
plaints have nothing to do with FWS’ diversions of the Lake Creek
Water. .Rather, his complaints pertain to FWS’ purported failure
to release into Lake Creek sufficient water from Pool 10.
Accordingly, Mr. DeKay’s complaints have no relevancy to the

subject application and must be disregarded. 16/

16/ Assuming, arguendo, that Mr. DeKay does have a
legitimate complaint, this is not to say that he has no remedy.
There are separate remedies that he can pursue. However, ad-
ministrative economy and fairness demand that such complaints not

(continued...)
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Second, assuming, arguendo, that the Board were to consider
Mr. DeKay’s complaints as part of the subject application, the
applicable statute [S.D. CODIFIED LAWS ANN. § 46-~1-6 (4)] (quoted
previously), does not necessarily guarantee pristine water
quality. It merely says that persons may make "reasonable
domestic use of water from any source." Mr. DeKay’s domestic use
is to water stock. Certainly, a "reasonable domestic use" for
cattle implies that the water quality might well be less than
that required for human beings. For these reasons, Mr. DeKay'’s
allegations concerning "muddy" and "smelly" water are wholly

irrelevant, without any merit, and must be disregarded. 17/

Third, except for the reference to "reasonable domestic
use," S.D. CODIFIED LAWS ANN. § 46-1-6 (4) does not say anything
about the quantity of water to which Mr. DeKay is entitled. Mr.
DeKay has alleged that he gets low and slow flows from Pool 10.

See his deposition at 11. However, to the best of FWS’ know-

16/ (...continued)
be heard as part of the instant proceeding. To be heard as part
of the instant proceeding, common sense and fairness dictate that
his complaints should have some logical connection or nexus to
what is being sought in the subject application. 1In the instant
case, this nexus is simply not present. Since this nexus is not
present, Mr. DeKay'’s complaints merely cloud the issues and
unfairly create potential prejudice against FWS. For these
reasons, the Board should not give any further consideration to
Mr. DeKay’s allegations.

17/ Indeed, Mr. DeKay admits that, even when the water
quallty is extremely low, the cattle will stlll drlnk it. See
his deposition at 15.

12



ledge, Mr. DeKay has never alleged that the quantity is insuffi-
cient to meet his stock watering needs. 18/ Lastly, Mr. Dekay
acknowledges that, when there is a lot of rain, his problem seens
to get better. 19/ See id. at 11. From a practical standpoint,
this appears to make sense. However, it totally ignores the fact
that, during the typically hot and dry summer months, to ensure
that there is a steady supply of water flow over the summer, FWS
must carefully release the water from Pool 10 into Lake Creek.
This might well result in lower than desired, albeit legal,

downstream flows in Lake Creek.

For the foregoing reasons, the Board must find that Mr.
DeKay’s "unlawful impairment" allegations are without merit.
Consequently, such allegations should not preclude the Board from

approving the subject application.

18/ Indeed, Mr. DeKay admits that, even when he is
experiencing low flows of water, he has never specifically gone
and talked to anybody at the Refuge about this problem. See his
deposition at 13. If FWS were specifically made aware of this
potential problem, it would no doubt do everything that it
reasonably could to ameliorate the situation.

19/ This presents a rather ironic predicament for FWS.
The situation for Mr. DeKay is better when it rains. However,
the other Objectors allege that their problems are made worse by
rainfall. See, for example, Mr. Emley’s deposition at 19.
Unfortunately, FWS cannot control nature. Even if it could, it
would not be able to simultaneously please all of the Objectors.

i3



(c.) Beneficial Use

(1). The Objectors’ Claim That FWS’ Use Of The Water

Does Not Improve Conditions For Wildlife Or Develop Good Forage

FWS expects the Objectors to allege that FWS’ use of the
Lake Creek Water is not a beneficial use because it does not
"develop good forage for wildlife," or "improve conditions for
wildlife." See paragraph II.b of the April 15, 1991, Petition to
Oppose Application For Validation of Vested Water Right Claims
Nos. 1926-2, 1927-2, and 1921-2. FWS expects the Objectors to
also allege that FWS’ use of the Lake Creek Water is not benefi-
cial because it is only creating "marginal conditions [for the]
support [of] wildlife and waterfowl." See, the June 17, 1991,
Opponents Prehearing Brief at 7.

S.D. CODIFIED LAWS ANN. § 46-1-6 (6) (as amended 1989)
defines "beneficial use" as "any use of water . . . that is
reasonable and useful and beneficial to the appropriator, and at
the same time is consistent with the interest of the public of
this state in the best utilization of water supplies.” (Emphasis
added). A key part of this definition is that the use of the
water must be useful and beneficial to the appropriator. FWS is
the Federal agency entrusted with managing the LaCreek NWR.
Management of the Refuge involves a myriad of institutional and

individual experience and expertise. Although the Objectors are

14



certainly entitled to their opinions, by making the above allega-
tions, the Objectors place themselves in the rather presumptuous
position of dictating, contrary to the institutional and in-
dividual experience and expertise of FWS, whether its use of the
Lake Creek Water is indeed "beneficial." According to S.D. CODI-
FIED LAWS ANN. § 46-1-6 (6), the appropriator determines whether
its use of the water is beneficial. Common sense dictates that
this must be so. Consequently, the Objectors’ imperious attempts
to tell FWS that its use of the Lake Creek Water is not benefi-

cial must be disregarded. 20/

(2). IJIrrigation Of The Brown Ranch Lands

FWS expects the Objectors to also argue that, since the
Refuge already has some 9,300 acres of land on the original
Refuge to create "slough-like"™ conditions for waterfowl habitat,
FWS does not need to create additional habitat on the Brown
Ranch. See the June 17, 1991, Opponents Prehearing Brief at 7-

9. QL/A Accordingly, the Objectors argue that it is not necessary

20/ Admittedly, under S.D. CODIFIED LAWS ANN.
§ 46-1-6 (6), the definition of "beneficial use,"™ must also
consider whether the appropriator’s use of the water is
consistent with the interest of the public and in the best
utilization of water supplies. Since these two factors more
properly deal with the "public interest" prong of S.D. CODIFIED
LAWS ANN. § 46-2A-9, they will be discussed in more detail under
an ensuing portion of this brief.

21/ This is an interesting argqument indeed. FWS submits
that it (not the Objectors) must determine whether there is
sufficient waterfowl habitat to realize FWS’ goals. In this

(continued...)
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for FWS to irrigate the Brown Ranch lands, and that the use of
the Lake Creek Water for this purpose is not a beneficial use.

See id. at 9.

In making the above arguments, the Objectors completely
misconstrue FWS’ practices and intent. The stated purpose of the
subject application is to flood irrigate some 700 acres of land
on the Brown Ranch. As stated in more detail above, this flood
irrigation process actually accomplishes several important goals.
It enhances the growth of wild grasses 22/, and it also provides
standing water for the propagation of aquatic plants and insects.
The Objectors apparently think that there is some insidious or
otherwise impermissible connection between irrigating the wild

grass meadows, while at the same time creating impoundments of

21/ (...continued)
regard, FWS,is always seeking to provide just as much habitat as
is possible. Generally speaking, the greater the habitat, the
greater the waterfowl production. In other words, provide the
habitat and let Mother Nature take her course. See, the deposi-
tion of Rolf Kraft at 167 and 171-72. This is not to say,
however, that, if habitat is increased, it is axiomatic that
waterfowl production will increase. The are other factors
(predators for example) that will ultimately affect this process.
See, id. at 182-83. Nonetheless, as stated previously, all that
FWS can do is provide the habitat and then let nature do the
rest.

22/ This is completely consistent with administrative
rules of the Board which define "irrigation" as:

the artificial application of water for the purpose of
supplying sufficient moisture for plant growth. Dis-
posal of contaminated water is not considered to be
irrigation unless other water is used along with the
contaminated water.

ARSD 74:02:01:01(2).
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standing water for waterfowl habitat. This is simply not true.
As stated previously, irrigation of the Brown Ranch lands actual-

ly accomplishes multiple beneficial uses. 23/

For the above reasons, the Objectors’ claims are without
merit and they must not preclude the Board from approving the

subject application.

3). Use Of Appropriated Water To Cultivate Food For Waterfowl
On Land That Is Unenclosed And Uncultivated

Lastly, FWS expects the Objectors to assert that FWS’ use of
the Lake Creek Water is not a beneficial use because it allows
appropriated water to be used for the purpose of cultivating food
for wildfowl on land that is unenclosed and uncultivated. See
paragraph II.b of the April 15, 1991, Petition to Oppose Applica-
tion For Validation of Vested Water Right Claims Nos. 1926-2,

1927-2, and 1921-2. In making this argument, the Objectors

23/ FWS expects the Objectors to argue that, because
many of the wild grass meadows are subirrigated, there is no need
to use surface irrigation to supply additional water. See for
example the June 17, 1991, Opponents Prehearing Brief at 9. This
argument must fail for several reasons. First, notwithstanding
the subirrigation, particularly in dry years--a common occurrence
for this part of South Dakota--the surface irrigation is definit-
ely beneficial to the growth of the wild grasses. Second,
coupled with the subirrigation, the application of the surface
irrigation creates marshy conditions. Although this might not be
an ideal environment for the growth of some grasses that cattle,
for example, might prefer to eat, FWS is not cultivating the
grass for cattle or other livestock. FWS’ stated purpose is to
provide habitat for waterfowl. Accordingly, the addition of "’
surface water onto the subirrigated meadows is definitely benefi-
cial to FWS.
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apparently rely on the case of Lake Shore Duck Club v. Lake View
Duck club, 50 Utah 76, 80-81, 166 P. 309 (1917) 24/ (State
refused to appropriate water for irrigation of unenclosed and
unoccupied lands for the sole purpose of propagating wild water-

fowl). 25/

Concerning the above argument, it is important to note that
South Dakota has not adopted this rule. 1Indeed, as pointed out
in the June 15, 1991, Prehearing Brief previously filed by the

Water Rights Division of the South Dakota Department of Environ-

24/ See the June 17, 1991, Opponents Prehearing Brief at
8.

25/ FWS also expects the Objectors to argue that were
the Board to adopt a rule stating that it is not a beneficial use

to allow water to be appropriated for cultivating food for
waterfowl, this:

would be consistent with the proposed amendments to the
general rules adopted by the Department of Water and
Natural Resources, Division of Water Rights, and the
definition of stock watering found at ARSD 74:02:01:01
as reworded to strike buffalo, deer, elk, antelope and
other wild animals that are managed for the public by a
governmental agency from that definition of stock
watering of animals.

June 17, 1991, Opponents Prehearing Brief at 8.

In responding to the above argument, FWS is not aware, nor have
the Objectors pointed out with any specificity, how the adoption
of this rule would be consistent with the proposed amendments to
the general rules. Indeed, the Objectors have failed to identify
precisely what proposed amendments might be involved. Addition-
ally, for purposes of the administrative rules, it seems perfect-
ly logical that buffalo, deer, elk, antelope and other wild
animals would be deleted from the definition of "stock watering.™
Lastly, quite frankly, FWS fails to see any connection between
the subject application, the change to the "stock watering”
definition, and the rule announced in the Lake Shore Duck Club
case, supra.
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ment and Natural Resources, "water used for wildlife habitat is
considered to be [a] beneficial use. The Water Management Board
has consistently approved applications to use water for wildlife
purposes." Prehearing Brief at 6. 26/ Additionally, although
there does not appear to be any South Dakota case law on point,
at least six other appropriative states recognize that irrigation
of uncultivated lands for wild hay, wild meadow, or native

grasses is a valid use for which water can be appropriated. 27/

For the above reasons, the foregoing arguments of the
Objectors must fail, and must not preclude the Board from approv-

ing the subject application.

26/ See also, the February 12, 1991, report and recom-
mendation of the Chief Engineer concerning Appllcatlon No. 1921~
2 attached hereto as Exhibit H (the Water Management Board
recognizes the use of water for wildlife propagation as a benefi-
cial use). Subject to only a procedural rather than a substan-
tive objectlon, opposing counsel has stipulated that this docu-
ment may be admitted into evidence. See paragraph 11 of the June
17, 1991, Opponents’ Objections to Prehearing Exhibits of Docu-
mentary Exhibits.

27/ See Campbell v. Ingram, 37 Cal. App. 728, 730-31,
174 P. 366 (1918); Oliver v. Skinner, 190 Or. 423, 437 ~-38, 226
P.2d 507 (1951); In re Silvies River, 115 Or. 27, 41, 237 P.2d
322 (1925); Jensen v. Birch Creek Ranch Co., 76 Utah 356, 361~
62, 289 P. 1097 (1930); Rodgers v. Pitt, 129 F. 932, 942 (C.C. D.
Nev. 1904); Anderson Land & Stock Co. v. McConnell, 188 F. 818,
822 (C.C. D. Nev. 1910); Rudge v. Simmons, 39 Idaho 22, 27-28,
226 P. 170 (1924):; and Sayre v. Johnson, 33 Mont. 15, 19, 81
P. 389 (1905).
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(d). Public Interest

FWS expects the Objectors to assert that FWS’ use of the

Lake Creek Water is not in the public interest because FWS’ use
of the water results in the flooding of adjoining lands. See the
June 17, 1991, Opponents Prehearing Brief at 7-9. 28/ Addition-
ally, the Objectors assert the now familiar argument that it is
not in the public interest to "irrigate" lands which already have
sufficient moisture for cultivation of native grasses and wild
hay/meadows. See id. 29/ To adequately address the issue of the
purported flooding of the Objectors’ lands, both from a legal and
a factual standpoint, each of the Objector’s claims needs to be

considered in some detail.

" (1). Raymond Kocer Property

Generally speaking, a natural existing channel flows across
Mr. Kocer'’s property in an east-west direction. See the May 21,

1992, deposition of Raymond Kocer (on file herein) at 28-29. For

28/ Recall that a previous portion of this brief dis-
cussed the issue of "impairment of existing rights."™ 1In that
discussion, FWS urged the Board to not consider the real property
claims of the Objectors as "impairments of existing rights."
Rather, FWS suggested that such claims were more properly con-
sidered under the "public interest" test. FWS will now address
such claims under this particular test.

29/ FWS believes that it has already adequately ad~
dressed this argument in the foregoing portions of this brief.
Accordingly, FWS will not further address this argument.
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the exact location of this channel, see also Exhibit I attached
hereto. 30/ Admittedly, surface irrigation water from FWS’
Diversion #1 flows through this channel and then back onto FWS
property. See Mr. Kocer’s deposition at 29. See also the May
21, 1992, deposition of Rolf Kraft at 20-21. FWS expects

Mr. Kocer to claim that the water in this channel floods his

lands. See Mr. Kocer’s deposition at 29.

Concerning the above claims of Mr. Kocer, it is important to

note several facts. First, Mr. Kocer expressly gave FWS permis-

sion to run surface irrigation waters through the naturally
existing channel described above. See id. at 31. 1Indeed,
Mr. Kocer has admitted that he thinks having the water run
through this channel would be good for his lands. See id. at

32. 31/ Concerning Mr. Kocer’s permission to run surface irriga-

s

30/ Exhibit I is a copy of a map which is substantively
identical to the map which FWS originally submitted with its
application (a copy of which has previously been attached hereto
as Exhibit A). The only difference between Exhibits A and I is
that the latter exhibit uses hand-written notes to identify
certain locations. Many of these locations are critical to an
understanding of ‘these proceedings. Accordingly, to better
understand these matters, FWS believes that Exhibit I will be a
useful tool. Opposing counsel has not yet had an opportunity to
review this exhibit. However, given the fact that it is virtual-
ly identical to Exhibit A, FWS trusts that opposing counsel will
not object to the admission of Exhibit I.

31/ It should be noted that Mr. Kocer’s consent was
contingent upon FWS shutting off the surface irrigation flows in
sufficient time to allow Mr. Kocer to hay (usually by late July).
See his deposition at 36. Although Mr. Kocer believes that FWS
has not complied with this condition (see, for example, his
deposition at 35), at the hearing, FWS will adduce contrary
evidence showing that it has made every best and reasonable

(continued...)
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tion water through this channel, at the hearing, FWS will adduce
evidence showing that, sometime in the Spring of 1992, Mr. Kocer
rescinded this permission. However, the evidence will also show
that, immediately upon learning this, FWS took appropriate
measures to stop the flow of the surface irrigation waters. See,
for example, the deposition of Mr. Kraft at 138. This resulted
in a drastic reduction of water on Mr. Kocer’s land. See
Raymond Kocer’s deposition at 50-51. 1In sum, until this very
year, based on an understanding that the flow of the water across
Mr. Kocer’s lands would be mutually beneficial to both parties,
FWS has always believed that it had permission to run water

through this channel.

Second, the evidence will show that, irrespective of FWS’
irrigation practices, this naturally existing channel also
receives some drainage (particularly during spring run-off and
heavy rainfall) from the watersheds to the north and northwest of
Mr. Kocer’s property. Obviously, FWS has no control over this

natural occurrence.

31/ (...continued)
effort to abide by this condition. See the deposition of Mr.
Kraft at 113-114. The evidence will also show that, on many
instances where Mr. Kocer has complained that his property was
wet, a heavy rainfall had previously occurred. Mr. Kocer adnits
to this fact. See, for example, his deposition at 59-60. On
another occasion when Mr. Kocer complained, the evidence will
show that a certain individual, acting on his own and without
permission from FWS, opened up an irrigation control structure
which resulted in excess water on Mr. Kocer’s property after the
July cut-off date. See, for example, Mr. Kraft’s deposition at
177-78. Obviously, FWS cannot control nature or the intentional
wrongful acts of others.
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For the above reasons, Mr. Kocer has not, will not be able
to prove that FWS’ use of the Lake Creek Water is contrary to his
"public interest." Hence, Mr. Kocer’s assertions should not

preclude the Board from approving the subject application.

2). CHARILES EMLEY PROPERTY

(a). Elm Creek

FWS expects Mr. Emley to allege that FWS’ practices flood
two separate property areas. The first is where Elm Creek runs
through his property and then onto FWS land (for the exact
location of this property, see Exhibit I attached hereto). More
specifically, FWS expects Mr. Emley to allege that the water in
Elm Creek "runs real good" until it hits the Refuge boundary
fence (which runs in an east-west direction (the flow of Eln
Creek is from the south to the north). See Mr. Emley’s May 20,
1992, deposition (on file herein) at 21. Mr. Emley also claims
that, to the north of the afore-mentioned Refuge boundary fence,
FWS has put culverts with controls in them into the channel of
Elm Creek. See id. at 25. This purportedly causes sand to "dump
out® of the creek, which in turn builds up the stream bed. This

further results in water backing onto Mr. Emley’s property. See
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id. at 26-27. 32/ As a consequence, Mr. Emley wants FWS to
dredge the Elm Creek channel on the north side of the Refuge

boundary fence. See id. at 29-30. 33/

Mr. Emley’s arguments concerning Elm Creek must fail, and
the Board should not give them any further consideration. More
specifically, from reading the subject application, it is obvious
that FWS is attempting to obtain a permit to appropriate water
from Lake Creek. 34/ Concerning this particular piece of proper-
ty, Mr. Emley’s complaints all pertain to purported flooding
caused by Elm Creek. It is true that the waters from Elm Creek
do run through Mr. Emley’s property and eventually onto Refuge
lands. However, contrary to what Mr. Emley would have the Board
believe, there is absolutely no connection between this fact and
the relief that FWS is seeking in the subject application.
Accordinglyy even assuming, arguendo, that there is some validity
to Mr. Emley’s complaints, the instant proceeding is not the
proper forum for Mr. Emley to air such complaints. The prin-

ciples of fairness and administrative economy demand that the

32/ For a "scientific" explanation of what is happening,
see note 44, infra.

33/ It is worthy to note that, concerning the Elm Creek
situation, Dr. Perry Rahn, one of the experts retained by the
Objectors has stated that dredging would "not even [be] a solu-
tion." See Dr. Rahn’s May 19, 1992, deposition (on file herein)
at 36.

34/ FWS’ other applications under consideration perfain
to the appropriation of water from the ‘Springs, and the amendment
of a permit whereby water is appropriated from Cedar Creek.
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Board not spend its time hearing complaints which have no logical
nexus or relevancy to the subject application. For these same
reasons, FWS should not be required to expend its time and

resources to defend such claims.

For all of the above reasons, it is obvious that Mr. Emley
does not have a sufficient basis to argue that the relief which
FWS seeks is contrary to his public interest. Accordingly, the
Board must dismiss Mr. Emley’s complaints, not allow Mr. Emley to
cloud the issues and clutter the instant proceedings with such
complaints, and find that Mr. Emley’s complaints do not preclude

the Board from approving the subject application.

(b). "Church Property"™

(1). Issues Pertaining To Standing And The Joinder Of The
Episcopal Church As A Necessary Party To This Proceeding

The second property area about which Mr. Emley complains is
the so-called "Church" property. This is so because Mr. Emley
currently leases (and apparently has leased for many years) this
tract of land from the Episcopal Church. See Mr. Emley’s deposi-
tion at 6. 35/ FWS expects Mr. Emley to assert that FWS’ prac-

tices flood and otherwise cause damage to this property.

35/ For the exact location of this property, see Ex-
hibits A and I attached hereto.
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Before further analyzing the above assertions, however, Mr.
Emley’s status as a mere lessee of the Church property (rather
than the fee owner), raises some significant legal questions that
must be considered. More specifically, absent participation of
the Church in these proceedings: (1) does Mr. Emley even have
standing to object to FWS’ application; and (2) notwithstanding
the question of Mr. Emley’s standing, is the Church a necessary

party to these proceedings?
Even assuming, arguendo, that Mr. Emley does have standing
to object to the subject application, South Dakota statutory law

provides that:

A person who is subject to service of process shall be

joined as a party in the action if . . . in his absence
complete relief cannot be accorded among those already
parties{.] . . . If he has not been so joined, the
court ghall order that he be made a party. . . .

S.D. CODIFIED LAWS ANN. §15-6-19(a)(l) & (2) (1984).

Applying the above statute to the instant proceeding 36/, there
is no gquestion that the Church is subject to service of process.
Additionally, absent the Church’s presence in these proceedings,

it is clear that complete relief cannot be accorded between the

36/ Admittedly, S.D. CODIFIED LAWS ANN. § 15-6-19(a) is
a Rule of Civil Procedure for Circuit Courts which does not
expressly pertain to proceedings before the Board. However, the
General Administrative Rules of the Board do not address the
instant factual and legal setting. Accordingly, for purposes of
this proceeding, FWS urges the Board to abide by the provisions
of the above statute. Certainly, it would not be an abuse of
discretion for the Board to do so, nor .would such an action
offend the principles of justice, equity, or fairness.
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parties. 37/ For the above reasons, FWS strongly urges the Board
to find that, pursuant to

S.D. CODIFIED LAWS ANN. § 15-6-19(a), the Church should be
joined as a necessary party to these proceedings. See also
Shangreaux v. Westby, 281 N.W. 2d 590, 592 (S.D. 1979) (where a
person is a necessary party for a just adjudication and joinder

is feasible, the trial court must order joinder).

(2). FWS’ Acgquisition Of A Prescriptive Easement
On _The Church Property

No matter how the Board ultimately decides the above juris-
dictional and procedural issues, for purposes of this brief, the
substantive issues pertaining to the Church property must still
be considered. Basically, FWS expects facts to be adduced at the
hearing which will show that FWS has, since it acquired the Brown
Ranch in 1971, openly and continuously run surface irrigation
water across the Church Property in a certain naturally existing
channel. For the location of this channel, see Exhibits A and I
attached hereto (the channel generally bisects the Church proper-

ty in an east-west direction). Among other things, FWS expects

37/ Obviously, Mr. Emley does not want FWS surface
irrigation waters on this property. However, he is only a lessee
of the property. Even though he has leased this property for
some time, there is no guarantee that he will continue to do so
after his current lease expires. Indeed, logic dictates that, at
some point in time, Mr. Emley will in fact not be a lessee of the
property. On the other hand, as the fee owner of the property,
the Church may or may not agree with the position of its current
lessee. Since the Board’s ruling will ultimately affect this
particular situation, absent the Church’s presence, complete
relief cannot be accorded between the parties.
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Mr. Emley to allege that he does not want the water to flow
through this channel because it purportedly causes flooding of
the Church property. Additionally, FWS expects Mr. Emley to
allege that, in certain locations, FWS’ irrigation waters ul-
timately seep or "pipe" through the subsurface from FWS’ property

onto the Church Property.

The above arguments of Mr. Emley must be analyzed in context
with the appropriate law. Several laws apply to the instant
proceeding. First, S.D. CODIFIED LAWS ANN. § 46-5-2 (1987)

provides that:

Any person owning land through which any nonnavigable
stream passes, may construct and maintain a dam across
such nonnavigable stream if the course of the water is
not changed, vested rights are not interfered with, and
no land flooded other than that belonging to the owner
of such dam or upon which an easement for such pur-
poses has been secured. 38/

Emphasis added.

Second, S.D. CODIFIED LAWS ANN. § 43-14-2 (1983) provides that:

38/ The Objectors rely upon this very same statute in
arguing that, because it results in the flooding of adjoining
lands, FWS has no right to construct diversions (dams) on Lake
Creek. See the June 17, 1991, Opponents Prehearing Brief at 12.
In making this argument, however, the Objectors fail to take into
account the part of the statute pertaining to the securing of an
easement. As will be shown in more detail, infra., FWS has
acquired a prescriptive easement across the affected portions of
the Church property. Therefore, the Objectors’ reliance on SOUTH
DAKOTA CODIFIED LAWS ANN. § 46-5-2 and the case of Willadsen v.
crawford, 60 N.W. 2d 692 (S.D. 1953) (see id.) (flooding includes
the seepage of water onto others’ lands because of an increased
water level in the river due to the construction of a dam), is
misplaced, and must be disregarded.
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Occupancy for any period prescribed by any law of this
state as sufficient to bar an action for the recovery
of property, confers a title thereto denominated a
title by prescription, which is sufficient against all.

Emphasis added.

Third, a venerable principle of South Dakota State law holds
that:

The right of flooding another’s land is an easement,
the acquisition of which, by prescription, requires,
inter alia, continuous enjoyment for the period of the
statute of limitations governing actions for the recov-

ery of real property, which, in this state, is 20
years.

Shearer v. Hutterische Bruder Gemeinde, 28 S.D. 509, 134 N.W. 63,
64 (1912) (citations omitted), cited with approval in Shippy v.
Hollopeter, 304 N.W. 2d 118, 121 (S.D. 1981) (emphasis added).

Lastly, the South Dakota Supreme Court has held that:

The prevailing rule is that where a claimant has shown
an open, continued and unmolested use of land for a
period of time sufficient to acquire an easement by
adverse user 39/, the use will be presumed to be under
a claim of right. The owner of the servient estate, in
order to avoid the acquisition of an easement by pre-
scription, has the burden of rebutting this presump-
tion by showing that the use was permissive.

Kougl v. Curry, 73 S.D. 427, 44 N.W. 2d 114, 117 (1950) (cita-
tions omitted) (emphasis added).

Applying the above principles to the instant proceeding, it
is undisputed that FWS owns the Brown Ranch, and that Lake Creek

flows through this property. Accordingly, provided that FWS

39/ I.e., the 20 year period cited in the Shearer and
Shippy cases, supra.
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Secures a flowage easement across the lands of others, it clearly
has the right to construct a dam (or dams) on Lake Creek and to
divert water from such structure(s) to irrigate its land. See
S.D. CODIFIED LAWS ANN. § 46-~5-2. FWS can acquire this easement
by prescription, which is "sufficient against all." See S.D.
CODIFIED LAWS ANN. § 43-14-2. For FWS to acquire such a pre-
scriptive easement, it must openly and continuously enjoy the
land for a period of 20 years. Shearer and Shippy, supra. If
the preceding conditions are met, by presumption, the law vests
in FWS a prescriptive easement. See Kougl, supra. For the
Objectors to successfully rebut this presumption, they must do so

by proving that FWS’ use of the property was permissive. See id.

In the instant case, for more than 20 vyears, i.e., since it
acquired the Brown Ranch in 1971, FWS has openly and continu-
ously been running water through the naturally occurring channel
on the Church property. 40/ Additionally, even assuming that
there is some validity to Mr. Emley’s "seepage" claims, this has
also been happening openly and continuously for at least 20

years. 41/ These uses have not been permissive. 42/ According~

40/ See the deposition of Mr. Emley at 10 (the problens
with FWS have been occurring since FWS acquired the Cedar Creek
Cattle Ranch from the Browns).

41/ See, id.
a2/ Mr. Emley states that he has been leasing the Church
Property for "probably 30 years or more." See his deposition at

6. During this period of time, he has never given FWS or anybody
else permission to move the water across this land. Indeed, the
(continued...)
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ly, by operation of law, FWS has undeniably acquired a prescrip-
tive easement across the affected portions of the Church prop-

erty.

For the above reasons, Mr. Emley’s complaints about the
flooding of the Church property do not rise to the level of being
contrary to the public interest. Indeed, given the fact that the
law has vested a prescriptive easement in FWS, Mr. Emley has no
claim at all. Consequently, Mr. Emley’s complaints are without
merit and must be disregarded. For this reason, the Board should
find that Mr. Emley’s complaints do not preclude the Board from

approving the subject application.

(3). TIAWRENCE KOCER PROPERTY

Generally, FWS expects Mr. Kocer’s objections to center on
FWS’ practices on what will be called the 0ld Refuge, i.e., that
portion of the Refuge which was originally acquired and es-

tablished in 1935, and which has existed since then. 43/ More

a2/ (...continued)
evidence will show that Mr. Emley has openly complained about
this situation. See, for example, his deposition at 11.

43/ To better understand Mr. Kocer’s objections, some
background information will be useful. As the water in Lake
Creek flows from the west to the east through the Brown Ranch, it
eventually flows through Mr. Brett Heath’s land, and then onto
the O0ld Refuge. At this point on the 0l1d Refuge, pursuant to a
previous water permit granted to FWS, FWS has constructed various
dikes and diversion structures which create several impoundments
or pools of standing water. For example, "Pool 7% is shown on
Exhibit I.
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specifically, FWS expects Mr. Kocer to complain that the crea-
tion of the diversions and pools on the 0ld Refuge causes the
flow of Lake Creek to slow down, which in turn backs water up
onto his property. See the May 21, 1992, deposition of Mr. Kocer
at 9 and 13-14. 44/ However, for the following reasons,

Mr. Kocer’s complaints concerning the purported flooding of his

lands must fail.

(a). Mr. Kocer Has "Come To The Nuisance®™

At common law, the doctrine of "coming to the nuisance" was
an absolute bar to recovery by the complainant. See, Carpenter
v. Double R Cattle Co., 105 Idaho 320, 669 P.2d 643, 655 (Ct.
App. 1983). The common law has gradually evolved to where the
above doctrine is no longer an absolute bar to recovery. How-
ever, it is.still a factor that must be considered under a total-
ity of all the circumstances. See id., citing Kellogg v. Vil-

lage of Viola, 67 Wis. 2d 345, 227 N.W. 2d 55 (1975) and Spencer

44/ From a more scientific standpoint, FWS expects the
Objectors to adduce expert testimony at the hearing which will
show that, when the water from Lake Creek flows onto the 0ld
Refuge and hits a diversion structure in the vicinity of Pool 2,
the flow does in fact slow down, which in turn causes sediment
from the creek to settle out into the stream bed. This even-
tually forms a delta. See the May 19, 1992, deposition of Dr.
Perry H. Rahn (on file herein) at 12. Due to the so-called
"backwater curve" (see id. at 19), this aggradation of the stream
ped can potentially cause upstream flooding. See id. at 20. It
is important to note that FWS does not necessarily disagree with
the above-stated principles. See, for. example, the June 8, 1992,
deposition of Robert G. Green (on file herein) at 18-19 and 49.
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Creek Pollution Control Ass’n v. Organic Fertilizer Co., 264 Ore.

557, 505 P.2d 919 (1973).

Applying the above principles to the instant proceeding,
although FWS cannot successfully argue that Mr. Kocer'’s complaint
is absolutely barred because Mr. Kocer has “come to" the problems
which FWS’ practices might have caused on his land, this is
certainly one factor which the Board must consider. More speci-
fically, Mr. Kocer cannot deny that his father purchased the
subject property sometime in either 1955 or 1957. See
Mr. Kocer’s deposition at 8. Recall that the 0ld Refuge was es-
tablished in 1935. Therefore, for some 20 years before the
Kocers ever obtained this property, FWS had been carrying on its
practices at the 0ld Refuge. Hence, to the extent that Lake
Creek is slowing down and causing sediment to build up in the
Lake Creek ghannel, this was happening well before the Kocers
ever obtained title to this property. 1In sum, to the extent that
an aggradation problem exists, the Kocers “bought into" this
problem. In other words, they "came to" an already existing
"nuisange." From the Kocers’ standpoint, this is regrettable,
but undeniably true. In any event, Mr. Kocer’s contentions to
the contrary, FWS is not now responsible for a problem that has
historically existed for years, and which the Kocers "“inherited"

when they purchased this property.
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What other factors should the Board consider? It must be
remembered that the subject application deals with diversions of
water from Lake Creek to irrigate lands on the Brown Ranch. What
FWS has historically done or is currently doing on the 0l1d Refuge
has absolutely nothing to do with the relief which FWS is seeking
in the subject application. The only common thread between FWS’
irrigation of the Brown Ranch and the way FWS has managed the 01d
Refuge is Lake Creek. However this thread is just too slim, and
does not constitute a sufficient nexus to enable Mr. Kocer to use
the instant proceedings to air his complaints. It may very well
be that, as a result of FWS’ practices on the 0ld Refuge,

Mr. Kocer has a claim against FWS. However, such a claim must be
heard in a separate forum and under the auspices of a different
proceeding. It simply is not administratively economical for the
Board, in the instant proceeding, to hear every claim--however
remote and irrelevant--that Mr. Kocer (or the other Objectors)

[

might desire to bring.

For the foregoing reasons, Mr. Kocer’s complaints simply do
not pass muster, must be disregarded, and must not preclude the

Board from approving the subject application.

(b). FWS’ Acquisition Of A Prescriptive Easement
On Mr. Kocer’s Property

Even assuming, arguendo, that there is some validity to

Mr. Kocer’s claims, and that the Board decides this is the proper
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forum to hear such claims, for the same reasons as those analyzed
under the discussion of Mr. Emley’s property, Mr. Kocer'’s com-
plaints must be disregarded. More specifically, for the follow-
ing reasons, FWS has, by operation of law, acquired a prescrip-
tive easement across the affected portions of Mr. Kocer’s proper-
ty. Lake Creek flows through the 0ld Refuge. FWS has a statu-
tory right to construct a dam (or dams) on this creek. If this
results in the flooding of Mr. Kocer’s lands, provided that FWS
has an easement, this is permissible. If FWS continuously and
openly uses the land for a period of 20 years (without the per-
mission of the landowner), FWS can acquire this easement by
prescription. As previously stated, Mr. Kocer’s father acquired
the subject lands sometime in either 1955 or 1957. Accordingly,
to the extent that flooding has occurred on these lands, it has
been happening since the Kocers acquired their property in 1955
or 1957. 45/ 1Indeed, to the extent that flooding has occurred,
it has been happening since the establishment of the Refuge in
1935--well before the Kocers even bought their property. Thus,
the "20 year" test for prescriptive easements has been met.
Finally, to the extent that flooding has occurred, the evidence

will show that it has not been permissive. 46/ Consequently, by

a5/ See, for example, Mr. Kocer’s deposition at 14:
“[E]ver since I can remember, there’s always been water down
there. . . . Then back when I was just a kid, I can remember

water sitting down there."

a6/ See, for example Mr. Kocer’s deposition at 22-23:
"[W]e used to go over and talk with all the Refuge personnel--
not all of them, but the Manager or whoever was there and com-

(continued...)
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operation of law, FWS has acquired a prescriptive easement on the
affected portions of Mr. Kocer'’s property. For this reason,
there is no basis to Mr. Kocer’s complaint that purported flood-
ing of his property is contrary to the "public interest", and
this complaint must not preclude the Board from approving the

subject application.

(4). BRETT HEATH PROPERTY

(a). Generally

FWS expects Mr. Heath to lodge various complaints about the
purported flooding of his land. Mr. Heath’s main complaint
appears to be virtually identical to that lodged by
Mr. Lawrence Kocer. Namely, that the structures and impoundments
on the 01d Befuge slow the flow of Lake Creek, which in turn
causes sand to filter out of the creek. This raises the
elevation of the creek bed which results in water flowing back
onto Mr. Heath’s land. See Mr. Heath’s May 21, 1992, deposition
(on filg herein) at 58-59. FWS expects Mr. Heath to also claim

that FWS diverts water from Lake Creek and from Cedar Creek which

46/ (...continued)
plain to them about the water . . . . It goes all the way back
to when Ken Krumm was here . . . . He was the Refuge Manager in

the 1950s, early ’50s."
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ultimately flows back onto his lands. 47/ See Mr. Heath'’s

deposition at 10.

(b). Mr. Heath Has "Come To The Nuisance®

Concerning Mr. Heath’s claims about FWS’ practices on the
O0ld Refuge, it is undisputed that Mr. Heath’s father bought the
subject property in 1951. See Mr. Heath’s deposition at 6. As
previously stated, the Refuge was established in 1935. There-
fore, for the exact same reasons as those discussed for
Mr. Lawrence Kocer’s property, i1.e., because the Heaths "“came to"
an already existing "nuisance," Mr. Heath’s claims are without
merit and they must fail. More specifically, to the extent that
FWS’ practices on the 0ld Refuge have flooded Mr. Heath’s land,
this same flooding has been occurring since the establishment of

the Refuge %n 1935 (and possibly even before that)--at least

47/ Obviously, these allegations involve factual mat-
ters. Although it will not take to do so in this brief, at the
hearing, FWS will adduce facts which will prove that, to the
extent Mr. Heath’s lands are flooded by Lake Creek, as a result
of his intentional acts, Mr. Heath is actually contributing to
such flooding. Concerning purported flooding from Cedar Creek,
at the hearing, FWS will adduce facts which will show that, to
the extent flooding is occurring, it does not result from FWS’
diversions from Cedar Creek. Rather, it is a natural occurrence.
Accordingly, Mr. Heath is simply mistaken concerning this par-
ticular allegation. Aside from the factual matters discussed
above, to the extent that the Board might find some validity to
Mr. Heath’s claims concerning the purported flooding of his lands
from Lake Creek or Cedar Creek diversions, for the same reasons
discussed in more detail in other portions of this brief, by
operation of law, FWS has acquired prescriptive easements across
the affected portions of Mr. Heath’s lands. Accordingly, Mr.
Heath’s claims are without merit, and they must fail.
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16 years before the Heaths ever bought their property. Hence,
when the Heaths bought this property, it is unfortunate but true
that they too "bought into" an already existing problem. Despite
Mr. Heath’s fervent desires to the contrary, FWS is simply not
responsible for a situation that naturally existed well before

the Heaths bought the property.

Moreover, for precisely the same reasons as those discussed
for Mr. Lawrence Kocer’s property, because they bear no relevancy
or logical nexus to the subject application, the allegations of
Mr. Heath pertaining to FWS’ practices on the 01d Refuge are not
worthy of further consideration. To reiterate, the subject
application deals with diversions of water from Lake Creek to
irrigate lands on the Brown Ranch. What FWS has done or is
currently doing on the 0ld Refuge has absolutely nothing to do
with the re%}ef which FWS is seeking in the subject application.
Accordingly, the Board should not expend its time, nor should FWS
be required to exhaust its resources defending this specious

claim. 48/

a8/ This is even more so for the following reasons.
Concerning the Heath property, there has been a long-~standing
dispute between Mr. George Heath (Brett’s father) and FWS. For
the exact same reasons as those discussed in more detail above,
as early as 1959, Mr. Heath complained to FWS about Lake Creek
silting up with sand, and consequently flooding his property.
See Exhibit J attached hereto (a memorandum to the file prepared
by the then Refuge Manager, C.A. Hughlett). On or about June 3,
1976, this long-standing dispute eventually culminated in Mr.
Heath filing a formal claim against the United States. See
Exhibit K attached hereto (a June 3, 1976, letter from Mr.
Heath’s counsel to the then Secretary of the Interior). However,

) (continued...)
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(c). FWS Has Acquired Prescriptive Easements Across
Mr. Heath’s Property
Lastly, for the same reasons as those discussed for
Mr. Lawrence Kocer’s property, since FWS has, by operation of
law, acquired a prescriptive easement across the affected
portions of Mr. Heath’s land, Mr. Heath’s allegations must be
disregarded. More specifically, to the extent that flooding has
occurred, it has been happening openly and continuously for at
least 20 years 49/. FWS’ use of the Heath property has not been
permissive. 50/ Accordingly, Mr. Heath’s allegations are without
merit and they must fail. Moreover, they should not preclude the

Board from approving the subject application.

48/ (...continued)
as evinced by Exhibit L attached hereto (a September 1, 1976,
letter from the Office of the Solicitor, U.S. Department of the
Interior to Mr. Heath), pursuant to 28 U.S.C. § 2401(b), it was
determined that Mr. Heath’s claim was barred. As indicated on
Exhibit L, ypon the administrative denial of his claim, Mr. Heath
was afforded the opportunity to file suit in the United States
District Court. To the best of FWS’ knowledge, Mr. Heath has
never pursued this remedy. Accordingly, pursuant to Federal law,
his claim is now forever barred. Brett Heath is now merely
attempting to use this forum as a vehicle to accomplish that
which the law already clearly, definitively, and unequivocally
precludes him from doing. For these reasons, the Board should
not allow Mr. Heath to "cloud" the subject proceedings with this
particular allegation. (Note that Exhibits J, K, and L have not
been stipulated into evidence by the Objectors. However, pur-
suant to a discovery request, such exhibits have previously been
supplied to opposing counsel. Therefore, FWS has no reason to
believe that opposing counsel will challenge the admissibility of
these exhibits into evidence.)

49/ Exhibit J demonstrates that the flooding has oc-
curred since at least 1959.

50/ As previously explained, from at least 1959, there
has been a long-standing history of complaints from Mr. Heath to

FWS.
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5 THE "“PUBLIC ER " RTAIN
A F TH T

Notwithstanding all of the foregoing arguments, one over-
riding principle must still be considered. The United States Su-
preme Court has heretofore held that, "[t]he protection of migra-
tory birds has long been recognized as ‘a national interest of
very nearly the first magnitude.’'"™ North Dakota v. United
States, 460 U.S. 300, 309 (1983), quoting Missouri v. Holland,

252 U.S. 416, 435 (1920) (emphasis added).

Applying the above principle to the subject case, the pur-
poses and goals of the LaCreek NWR must indeed be given a priori-
ty "of very nearly the first magnitude." Consequently, the Board
should not have any difficulty in finding that what FWS is seek-
ing is, indeed, in the public interest of not only the nation,
but especially the citizenry of the State of South Dakota. This
is particularly so because, as recognized in the North Dakota
case, supra., "[tlhe principal waterfowl breeding grounds in the
continental United States are located in four States of the
northern Great Plains--North Dakota, South Dakota, Minnesota, and

Montana." 460 U.S. at 304 (emphasis added).

This is not to say that the Refuge’s goals of protecting and
creating habitat for migratory waterfowl necessarily take prec-
edence over the individual property rights of the Objectors. FWS

desires to be a good neighbor, and it is sympathetic to the
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Objectors’ claims. However, in cases such as the instant pro-
ceeding, an overall consideration of a totality of the cir-
cumstances, and some balancing may very well be necessary. As
stated in the case of Romey v. Landers, 392 N.W. 2d 415 (S.D.
1986), “[tlhe state’s authority to regulate water use is a police
power." 392 N.W. 2d at 421, citing Knight v. Grimes, 80 S.D.
517, 527, 127 N.W. 2d 708, 713 (1964) (emphasis added). More-

over, the South Dakota Supreme Court has held that:

All rights tend to declare themselves absolute to their
logical extreme. Yet all in fact are limited by the
neighborhood of principles of policy which are other
than those on which the particular right is founded,
and which become strong enough to hold their own when a
certain point is reached. The limits set to property
by other public interests present themselves as a
branch of what is called the police power of the state.
The boundary at which the conflicting interests balance
cannot be determined by any general formula in advance,
but points in the line, or helping to establish it, are
fixed by the decisions that this or that concrete case
falls ,on the nearer or farther side.

Knight v. Grimes, 127 N.W. 2d 708, 712 (S.D. 1964), quoting
Hudson County Water Co. v. McCarter, 209 U.S. 349 (1908) (em-
phasis added).

In other words, South Dakota’s exercise of the police power may
well, and as a practical matter, very frequently does, involve
the balancing of conflicting interests and supposedly "absolute!

rights.

The instant proceeding involves a classic case of conflict-
ing interests between the Objectors and FWS. 1In carrying out its
statutory mandate, the Board must balance these interests. FWS
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realizes that the Objectors consider their individual property
rights to be inviolate. With this as a premise, FWS understands
that the Objectors have intense personal feelings and prejudices
concerning the subject proceedings. However, because of these
very feelings and long-standing prejudices, the Objectors are not
able to look at the situation objectively. In deciding the
subject case, however, the Board must remain completely objec-
tive, and not allow itself to be swept up by the tide of the
Objectors’ personal passions. Concerning the Objectors’ allega-
tions, the Board must realize that, no matter how strong and even
well-intended, such allegations are hollow and without any real
legal substance. The Board therefore faces the difficult but
necessary task of balancing the empty, albeit heartfelt, claims
of the Objectors against the Refuge’s absolute need to have the
water right which it seeks. Quite simply, without this water
right, FWS cannot accomplish the mission and goals of the Refuge.
In balancing these competing interests, for all of the reasons
that have been set forth in more detail, supra., FWS is confi-
dent that the Board will faithfully discharge its duty and find
that the "public interest" will indeed be served if it approves
the subject applications. For these reasons, the Board should

approve the subject application.
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II. APPLICATION NO. 2191-2 (FORMERLY 1926-2)

A. DESCRIPTION OF REQUESTED RELIEF

In Application No. 2191-2, FWS has applied for a permit to
appropriate some 4.44 CFS of water. This is a new application
with a priority date to be established as of the date that FWS
filed the application. As stated in the application, the benefi-
cial use of this water is to create, on some 235 acres of land,
marsh, sloughs, and wet meadows for waterfowl propagation and
enhancement of wildlife habitat. The water to be appropriated
(hereafter "the Springs Water") comes from six natural springs
(hereafter "the Springs%) located to the South of Lake Creek.

The Springs are designated by the letters A through F on Exhibits
A and I. F@r purposes of this brief, FWS will not provide a
detailed legal description of the Springs’ locations or the areas

they irrigate. 51/

51/ Such detailed information .is contained in the
application which FWS has filed with the Board.
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B. GENERAL STATEMENT OF FACTS WHICH FWS WILL PROVE IN SUPPORT
OF THE REQUESTED RELIEF
At the hearing of the captioned matter, FWS expects to

adduce evidence which will prove the following. 52/ LaCreek NWR
was established by Executive Order dated August 26, 1935, and was
established as a refuge and breeding ground for migratory birds
and other wildlife. On September 2, 1971, FWS expanded the
boundaries of the Refuge by acquiring title to the Brown Ranch.
The Springs Waters are located on the Brown Ranch. To enhance
and create additional habitat for waterfowl and wildlife, FWS
diverts water from the Springs in the manner described in the
subject application. As explained in the application, the diver-
ted water is used to create various marshes, sloughs, and wet
meadows for waterfowl propagation and habitat. As explained in
more detail in a foregoing portion of this brief, the creation of
these impoundments actually accomplishes several goals: (1) it
enhances the growth of the wild grasses (particularly in dry
years), which in turn provides shelter and food for the water-
fowl; (2) it creates water impoundments which give young water-
fowl critical protection from predators; and (3) it provides a
medium for the growth of aquatic plants, which in turn provide

critical habitat for agquatic insects. These aquatic insects

52/ Many of the facts pertaining to this application are
virtually identical to those set forth above for Application No.
1927-2. Accordingly, these facts will not be repeated in detail
here. However, a brief statement of the salient facts will again
be provided.
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comprise a significant portion of a young waterfowl’s diet, and
also provide high protein necessary for the egg laying of roost-
ing waterfowl. The Chief Engineer, Department of Environment and
Resources, Division of Water Rights, has recommended that this

application be approved. 53/

C. ANALYSIS OF ISSUES WHICH MIGHT
ARISE AT THE HEARING

Generally speaking, FWS expects the Objectors to allege that
its use of the Springs Water unlawfully impairs their existing
righis in that it damages their crop land, aggravates saline
problems, and impairs the use of water by the Objectors. See
paragraph IV.a of the January 16, 1992, Petition to Oppose
Application for Water Permit No. 2191-2. Moreover, FWS expects
the Objectors to allege that its use of the Springs Water is not
beneficial because it does not develop good forage for wildlife,
and allows the appropriation of water for cultivating food for
wildfowl on land that is unenclosed and uncultivated. See, id.
at paragraph IV.b. Lastly, FWS expects the Objectors to allege
that, since FWS already has sufficient water to handle its needs,
FWS’ use of the Springs Water is not in the public interest

because it constitutes waste. See, id. at paragraph IV.c.

53/ See the September 23, 1991, Report on Water Permit
application No. 2191-2 attached hereto as Exhibit M. Opposing
counsel has not yet stipulated to the admission of this exhibit
into evidence. However, FWS has no reason to suspect that
opposing counsel will not do so.
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The above arguments are not unique. FWS has fully addressed
them in the preceding portions of this brief. Nonetheless, it is
worthy to note that, the only Objector who would even arguably
have a claim against FWS for its use of the Springs Water would
be Brett Heath, i.e., his is the only land that possibly could be
flooded by the Springs. Yet, as far as FWS can tell, Mr. Heath
has not alleged any damage to his property resulting from the

Springs Water. 54/

For the above reasons, there is absolutely no merit to the
Objectors’ contentions concerning the Springs Water. Indeed, it
would appear that the Objectors have contested this application
solely as a means to create prejudice against FWS and cloud the
real issues. Consequently, such contentions must be disregarded
and must not preclude the Board from approving the subject ap-

plication. .

54/ To the best of FWS’ knowledge, as discussed in more
detail, supra., Mr. Heath has alleged damage to his property only
from FWS’ practices on the 0ld Refuge, diversions from Lake
Creek, and diversions from Cedar Creek. To the extent that
Mr. Heath might allege damage to his property from the Springs
Water, it is important to note that, for the most part, the
Springs Water naturally flows from the individual springs to
already existing marshes, ponds, and natural drainages.
Therefore, to the extent that Springs Water might be inundating
Mr. Heath’s lands, it is doing so as it naturally has done from
time immemorial. Accordingly, FWS is not (nor has it ever), by
its use of the Springs Water, contributed to any purported -
flooding of Mr. Heath’s property. Quite simply, FWS is not, nor
should it be, held responsible for the acts of nature.
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III. AP CATION NO. 1921-2

A. DESCRIPTION OF REQUESTED RELIEF

In this application, FWS seeks to amend existing water
permit No. 265-2 by changing the diversion points and the acreage
covered to reflect the current situation on the ground. More
specifically, existing Water Permit No. 265-2 appropriates some
4.45 CFS of water from Cedar Creek to irrigate some 366 acres.

As stated on the existing permit, the point of diversion was
located in the SW1/4 SW1/4, Section 25, Township 36 North, Range
37 West, Bennett County, South Dakota. By this application, FWS
seeks to change this diversion point to the SE1/4 NW1l/4, Section
25, Township 36 North, Range 37 West. 55/

Additionally, the acreage covered under existing Water
Permit No. 265-2 is located in the S1/2 NWl1/4, S1/2 NE1/4, N1/2
SE1/4, Section 25, Township 36 North, Range 37 West, and the
SW1/4, S1/2 NW1l/4, Section 30, Township 36 North, Range 36 West.
The subject application requests to change the acreage covered by
the permit to the N1/2, SWl/4, N1/2 SEl1/4, Section 25, SE1/4,

SE1/4 NE1/4, Section 24, all in Township 36 North, Range 37 West,

55/ It is necessary to change this diversion point
because the previous diversion point has washed out and will not
be replaced. See, the deposition of Rolf Kraft at 31.
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and the E1/2, Section 19, Township 36 North, Range 36 West--a

total of some 362 acres and 4.45 CFS of water.

If approved, this application would give FWS the same prior-
ity date as that of the original appropriator--May 20, 1933 (see

below for further details concerning this appropriation date).

B. GENERAL STATEMENT OF FACTS WHICH FWS WILL PROVE IN SUPPORT
OF THE REQUESTED RELIEF
At the hearing of the subject application, FWS expects to

adduce facts showing the following. Mr. Birthol Brown originally
obtained the subject water permit on or about September 1, 1933,
with an appropriation date of May 20, 1933. 56/ Mr. Brown
appropriated some 4.45 CFS of water from Cedar Creek (hereafter,
"the Cedar Creek Water") for irrigation, water power development,
and domestic use. 57/ When FWS acquired the Brown Ranch in 1971,
it also acquired this water right. Since it acquired this water
right, FWS has continuously used the Cedar Creek Water to flood
irrigate portions of the Brown Ranch. The Chief Engineer has
recommended that this application be granted. See the February
12, 1991, Report on Water Permit Application No. 1921-2

previously attached hereto as Exhibit H.

56/ See the Application for Permit to Appropriate Water
Within the State of South Dakota attached hereto as Exhibit N.
The Objectors have previously stipulated this document into
evidence. See paragraph 6 of the June 17, 1991, Opponents’
Objections to Prehearing Exhibits of Documentary Exhibits.

57/ See, Exhibit N.
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C. ANALYSIS OF ISSUES WHICH MIGHT
ARISE AT THE HEARING
SOUTH DAKOTA CODIFIED LAWS ANN. § 46-2A-12 (1987) clearly

applies to the subject application. This statute provides that:

An amendment of an existing permit or license may be
granted for a change in use, a change in point of
diversion or other change only if the change does not
unlawfully impair existing rights and is for the bene-
ficial use and in the public interest.

Emphasis added.

Using the above statute as a basis, FWS expects the Objectors to
lodge the now familiar arguments that amending the subject permit
will unlawfully impair existing rights, not result in a benefi-
cial use, and not be in the public interest. See the June 17,
1991, Opponents Prehearing Brief at 15. 58/ These legal issues
have alread; been discussed in detail, supra. Accordingly, these
issues will not be further discussed here. Suffice it to say,
however, that to the extent that flooding has occurred on

Mr. Heath’s property from Cedar Creek, for those same reasons set
forth uﬁder the discussion of Mr. Heath’s property, FWS has, by

operation of law, acquired a prescriptive easement across the

affected portions of Mr. Heath’s property. Accordingly, there is

58/ Practically speaking, the only Objector that can
possibly complain about purported flooding from Cedar Creek is
Mr. Brett Heath. See his deposition at 10, and the detailed
discussion of this matter under the previous portion of this
brief specifically dealing with Mr. Heath’s property.
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no substance to these complaints, and they must be disregarded.

The Board must, therefore, approve the subject application.

There is, however, one legal issue which the Objectors might
raise that is unique to this particular application. More speci-
fically, the Objectors refer to a State statute which provides

that:

All water used in this state for irrigation purposes
shall remain appurtenant to the land upon which it is
used. However, if for any reason it should become
impracticable to use all or any part of the water
beneficially or economically for irrigation of any land
to which the right of its use is appurtenant, all or
any part of the right may be severed from the land and
simultaneously transferred and become appurtenant to
other land without losing priority of right previously
established, subject to existing rights, upon approval
of an application for an amended permit. No increase
in total acres irrigated may be allowed under this
section.

SOUTH DAKOTA CODIFIED LAWS ANN. § 46-5-34 (1987).

Concerning the subject application, recall that, because the old
diversion has permanently washed out, FWS proposes to change the
diversion point. FWS expects the Objectors to argue that, be-
cause the diversion point has changed, the Cedar Creek water
right has been "severed from the land," and is no longer "appur-
tenant to the land upon which it is used."™ See the above statute

and the June 17, 1991, Opponents Prehearing Brief at 15.

FWS strongly disagrees with the Objectors’ interpretation of
SOUTH DAKOTA CODIFIED LAWS ANN. § 46-5;34. Obviously, this
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statute is clearly intended to cover a situation where a party
desires to transfer a water right to a wholly separate and dis-
tinct parcel of land. In such a case, the water right would be
severed and it would no longer be appurtenant to the land upon
which it was originally used. However, this is clearly not the
case in the instant proceeding. Just because the diversion point
has physically changed, this does not mean, as the Objectors
assert, that the Cedar Creek water right is being severed, and is
no longer “appurtenant to the land upon which it is used." To
the contrary, despite the change in the diversion point, only a
very slight change is being made to the acreage being irrigated.
Accordingly, the Objectors’ argument is without merit, and it
must fail.

IV. CONCLUSION

SOUTH DAKOTA CODIFIED LAWS ANN. § 46-2A-7 (1987) provides

that:

If the water management board determines, based upon
the evidence presented at the hearing, that the ap-
plicable requirements for the permit, license or amend-
ment have been met, it shall approve the permit, 1li-
cense or amendment. If the board determines that such
requirements have not been met or that the evidence is
insufficient to support a determination, it shall
disapprove the application or defer it for further
study.

Emphasis added.

Based on all of the reasons set forth in the preceding portions
of this brief, FWS urges the Board to find that all applicable
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requirements for the relief requested in Application Nos. 1927-2,
2191-2, and 1921-2 have been met. 1Indeed, FWS feels that it has
pPresented a compelling case as to why these applications should
be approved. 1In objecting to these applications, the Objectors
have raised several arguments. However, for the factual and
legal reasons discussed in more detail above, these arguments are
empty and wholly without merit. Simply stated, the Objectors
have not, nor will they be able to, prove that what FWS seeks:
(1) impairs existing rights; (2) is not a beneficial use; or (3)
is contrary to the public interest. Accordingly, FWS urges the
Board to accept the recommendations of the Chief Engineer and

approve the subject applications.

At the very least, FWS recognizes that:

The water management board may issue any permit or
license subject to terms, conditions, restrictions,
qualifications, quantifications, or limitations on
perpetuity consistent with this chapter which it
considers necessary to protect the public interest and
which are related to matters within the jurisdiction of
the board.

SOUTH DAKOTA CODIFIED LAWS ANN. § 46-1-14 (1987).

Based on the various analyses of this brief, FWS has every reason
to believe that, with respect to the relief requested in the
subject applications, the applicable statutory and regulatory
requirements have been met. However, if, for any reason, the
Board should find that this is not the case, then FWS still
strongly believes that such a finding éhould not preclude the
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Board from approving the subject applications. Rather, pursuant
to the above statute, and subject only to such reasonable and
necessary conditions or qualifications as the Board may deem
necessary and proper, the Board should exercise its discretion

and approve the subject applications.

DATED this }fh of July, 1992.

R. K -

tinésq.
egi

, D-105
Denver Federal Center
Denver, CO 80225
(303) 236-8444

53



CERTIFICATE OF VIC
. . 7 E~
I hereby certify that on this ' __ day of July, 1992, true
and correct copies of the foregoing Prehearing Brief were mailed
via overnight mail to:

State Water Management Board
c/o John P. Guhin, Esq.
Deputy Attorney General

500 East Capitol

Pierre, SD 57501-5070

Patrick M. Ginsbach, Esqg.
Farrell, Farrell, and Ginsbach
441 North River Street

Hot Springs, SD 57747

Diane Best, Esqg.

Assistant Attorney General
500 East Capitol

Pierre, SD 57501~5070

John Hatch

Chief Engineer

Water Rights Division
Foss Building

523 East Capitol
Pierre, SD 57501
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WARRANTY DEED

THI )NDENTURE, Made this DZ, day of
' ‘Z/ L2 , 19 . Gotweon EUGLHE R, BROWN and
LYLLIAL E. DROWN, s wife, of “artin, in the County of Bennott,

ROYCE DROWN and RUTH DOOWN, his wife, of Ft. Plerro, in the County

of Stzanley, and EVA MAE LINENDRINK and JOUN H. LINENDRINK, hor hus-
pand, of tiorris, in the County of Mellette, all in tha State of South
pako-a; WM. KNUTH and VERA XNUTH, his wife, of Kilgore 1n the County

of Chorry, and BETTY JANE HOFF and REX O, HOPP, hor husband, of Lincoln,
{n the County of Lancastor, all {n tho State of Nebraska; and IIARLAN V,
HROW:{ and PAULINE LENORE BROWN, his wife, and IARLAN V, BROWN, i{n trust
for *he benefit of R, Maureon Brown and Xristine Y. Brown, all of Upland,
in tho County of San Bernardino and State of Californ{a, grantors, and
the UNITED STATES OF AMERICA and tts assigns, Washington, D.C., grantee,

WITHESSETH, That the grantors, for and in consideration of
the sum of Six Hundred sixty-six Thousand Five Rundred Twenty-four
and n0/100 Dollars ($666,524.00) to them in hand pald by the grantee,
the recoipt whercof is hereby acknowloedged, do by these presents Grant,
pargain, Sell and Convey unto the granteo and its assigns, Forever,
all that tract or parcel of land lying and being in the County of
Sennett and Stats of South Dakota described as follows, to-wit:

‘l‘own'nhi Thirty-six {36) XNorth, Rango Thirty-six (36) Hest,
sixth principal Meridlan: In sectlion twenty-n!ne {2957, the Southwest
Quarter (swlii and the South Half Southoast Quarter (skSE%); and

In section thirtyc (30), the gractional West Half (WYy) and
the Northeast Quarter (NE%): and

in section thirty-ona (31), ally and

In section thirty-two (32), the Northwest Quarter (iW4); and

Tovmohip Thirty-six (36) North, Range Thirty-seven (37) West,
sixth Principal Heridian: In section thirteen {13}, the horth Half
TH%), the NWortheast Quarter Southwest Quarter (EBuSWk), the South lalf
Southwest Quarter (s4Swq) and the Southeast Quarter (SEX): and

In section fourteen (14), the Northeast Quarter (NEY); and

In section twenty-two (22), all; and

1n section twenty-three (23), the Northeast Quarter Horthcast
Quarter (HEWNCYX), the East 1ialf Northwest Quarter Northeast Quarter
(E4!TWYNEY) , the South Half Northeast Quarter (S%NEl) and the South
Bals (S%): ana

In section twenty-four (24), the East nalf (EY), the East
Hal? Northwest Quarter (t4NwWi), the Northeast Quarter Southwest Quarter
(NEYSWY) and the South Half Southwest Quarter (S4SwWk); and .

. In section twenty-five (25), the North Half (N4}, the South-
west Quarter (SW4) and tho North 1talf Southeast Quarter (N4SEk}; and
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In section twonty-osix (26), all; and

In section twenty-seven (27), all; and

In section twonty-cight (28), all; and

In section twenty-nine (29), the East Nalf (E%).

The above-described tract of land contains 6,665.24 acres,
moro or lcss.

The abovae-described lands are acquired for administration

by the Secretary of the Interior through the United States Fish and
wildlife Sexrvice.

T0 HAVE AND TO HOLD THE SAME, Together with all the heredit-
aments and appurtenances thereunto belonging or in anywise appertain-
irg, to the grantce and its assiqns, FOREVER. And the said grantors,
for themselves, thelr heirs, exocutors and administrators, do cove-
nant with the granteo and its assigns, that they are well seised in
fea of the lands and promises aforosaid and have good right to sell
and convey the same {n manner and form aforcsaid, and that the same
are free from all encumhrances whatsocver, except

SUBJECT, However, to statutory road casements €6 fcet in
width lying 33 fecet on either si{de of all section lines; to an casec~
ment grantod to Bennett County, as recorded in Book & Miscellancous,
page 423; to a highway right-of-way granted to Dennett County, as
recorded i{n Book 4 Deeds, page 558; to unrecorded rights-of-way for
roads, telephone lines and power lines; to the outstanding rights to
one-half (%) of the minerals, oil and gas in all of sald lands except
the NLCY of section 30, Township 36 Horth, Range 36 West, and the
SySWY of scction 22, the NEYNEY, EYNWHNEX and SYHEX of section 23,
and the NyNW% of section 27, Township 36 North, Range 37 West, which
rights were reserved to Birthol B. Brown and Bertha E. Brown by decds
recorded in Book 11, pages 302 and 307, and Book 15, page 15; to the
rights of the United States and third persons, if any, as provided
for by the Patent of record; and

RESERVING unto the granmtors, the use of the land herein des-
cribed for agricultural purposes until December 31, 1971.

PROVIDING, However, that the use, occupation and operation
of the reservation retained herein shall be subordinate to and sub-
ject to such rules and regulatfons as may be prescribed by the Sccretar
of the Interior governing the use, occupation, protection, and admin-
istration of inviolate bird sanctuaries under and in complianco with
the provisions of Section 6 of the Act of February 18, 1929 (45 Stat.
1222), as amended by Section 301 of the Act of June 15, 1935 (49 Stat.
381), and the above bargained and granted lands and premises in the
cuiet and peaccable possession of the grantee and its assigns against
211 persons lawfully claiming or to claim the vhole or any part there-
of, the grantors will WARRANT AND DEFEND,



/s/ Bugene R, Brown

Eugene R, Brown

/e/ Li{11{an 2, Browvn

t1111an E. Brown

/e/ Royce Browm

Royce Brown

/8/ Ruth Browm

Ruth Brown

Je/ Eva Mae Linenbrink

Eva Mae Linenbrink

/s/ John H. Linendrink

John H. LInenbrink

/s/ V. Xnuth

Wm. Knuth

/s/ Vers Xnuth

Vera Xnuth

/sl Betty Jane Hoff

Betty Jane floft

/s] Rex O, Noff

Rex O. uoif

/s/ Harlan V, Browm

llarlan V. Brown

/s/ Pauline Lenore Browm

Pauline Lenore Brown

Rarland V, Brovn

flarYan V. Brown

Trustee for R. Maureen Brown and

Cbhristine Y. Brown
Kristine (YIB)

IN WITNESS WHEREOF, The grantors hercunto sct the{r hands
the day and year first above written.
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sparks flew through the cracks and my mattress burned
up but not my house.”

Some lumber for the new Presbyterian church was
burned up. The daughters of John O'Neill jumped into
the stock tank 1o escape the fire. One lady tells she put
her small child in a well hole to escape the fire. Many
horses and cattle were burned — some so badly they had
to be destroyed.

One old timer recalls he could ride horseback for days
in the 20°s and not see anyone and ‘‘the grass was so tall
you'd wear out the toes of your boots while horseback
riding.”’

The Harrington school was in District 7 and school
board meetings were held at the old dance hall in Vetal.
The yearly meeting drew nearly all the parents from the
whole district. Most generally they were hot argumen-
tative meetings.

Big boys — the age of 18 or 19 — came to school. One
big boy jumped on the lady teacher and put her on the
floor after she corrected him. She pulled out a hose and
said, *1f you don't straighten up I'}ll use this on you and
if 1 can’t I have a husband who can use it on you.’'

In the 1930’s cream sold at 8¢ per butterfat, eggs were
9¢ per dozen, wheat 12¢ per bu., corn 8 to 10¢ per bu:
pigs were $1.65 per hundred weight. Later serum pigs
sold for 3¢ per 1b. They had to weigh between 50 & 80
Ibs. A good cow would bring $15 to $20. Many people
lived on P.W.A. They also got relief grants.

HARRINGTON UPDATE

1980 — People who now live in the community are:
Mr. and Mrs. Wendell Johnson, Mrs. R'Lou Pisha, Mr.
and Mrs. Donald Byrne, Mr. and Mrs. Lee Deaver, Mr.
and Mrs. Jimmie O'Neill, Mr. and Mrs. Dan O'Neill,
\r. and Mrs. Tom Jacquot, Mr. and Mrs. Carl Peter-
son, Mr. and Mrs. Joe Valandra, L. D. Putnam Ranch,
Mr. and Mrs. Dean O’Neill, Mr. and Mrs. Art Young,
Mr. and Mrs. B. DeWayne Lancaster.

EARLY IRRIGATING IN
BENNETT COUNTY

Recollection of Art Clifford
as related to Emma V. Jacobs

Art Clifford recalls that irrigating in the vicinity of
LaCreek was started about 1900 or 1901.

A surveyor by the name of Brown was hired to survey
and stake out the dam and ditches. As soon as he com-
pleted the surveying, he left.

The project began by damming up LaCreek about
one-fourth mile west of Muddy Spring, sometimes
referred to as *‘Stinkin’ Spring.’”” The dam was built
about one mile east of old Highway 73 or one mile east
along the Refuge Road and one mile south near the Fred

Ruff allotment.

A flume had to be built across Muddy Spring to carry
water from the dam to the main canal. Water gates were
put in to let the water through.

The work was done with one team slips and plows,
each man manning his own slip or plow. The ground
was first plowed then the slip was used to move the dirt.
A slip hauled about one-eighth to one-fourth yard of
dirt at a time.

There were probably four or five miles of ditches.
When the water was turned into the ditches, the water
had to be watched very closely. It wasn’t an uncommon
sight to see the water run into gopher holes.

By about 1906, the flume across Muddy Spring had
rotted away so it was decided to dam up Muddy Spring.
This eliminated the flume. By damming up Muddy
Spring, water was ditched directly from the dam to the
ditch. The old ditches were used to carry the water.

In the early days there was little farming. The water
was used mainly to irrigate meadows belonging to
Orlando Clifford, George Ruff and an oat field belong-
ing to Bill Ruff. The last person on the ditch was Pete
Skalinder, so from his meadow the water went its own
course.

Some of the men who helped build the dams and
ditches were Orlando Clifford, John Clifford, George,
Art and Bill Ruff and Pete Skalinder.

The old ditch was renovated in later years, beginning
in the '40s. Some of the later people who used the old
ditch were B. B. Brown, Riner Johnson and Harland
Todd. Just last summer (1979) the LaCreek Refuge sent
a caterpillar tractor to clean out a ditch and do some
irrigating.

LaCREEK OLD TIMERS
By Louise V. Swallow

Joseph Brown, Jr. and Joseph Brown, Sr. moved to
LaCreek from Manderson, S. Dak. in 1898.

Joseph Brown, Jr. raised a big family on their place
where the LaCreek refuge buildings stand at present.

Four of his boys served in World War 1. William
Denver Brown left April, 1918, for the service and gave
his life in Germany for his country.

There were 14 children in the family.

Alice Pourier, Joseph, Jr.'s wife, was the oldest
daughter of big Bat Pourier.

1, Louise, am a member of the Joe Brown, Jr. family
and lived at Lake Creek all my childhood life from 1898
10 1920, when I married and moved away.

I am now the wife of Ben Swallow, brother of John
Swallow, who was married 1o Hattie Stover and owned
the land on which Martin is located. He also owned, or

_ partly owned, a store in Martin in the early days.

My brother, Carl, served in World War I and married
Jennie Williams from LaCreek.
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R = laCreex, S«Ds 437 Federal Bullding
Selt Lake City, Utah
February 13, 1939

¥re Barl W, Cran,
LaCreok Nirratory ¥aterfowl Rofuge,
Yortin, Coubh Dnakotae

Doar ire. Cravont

A oopy of your lettor of January 28 to ‘he Regiomml Director,
relative to the diversion of water from Lake Croek by Yr. Birthol
Brown, has been sent 4o me.

You state that you oontacted the Registrar of Deods et Kartin
to asoertain whether or not Xre Brown has anmy water filings on recorde.
Aco0::ding to the 1819 State law of South Dekote, application for water
rights should be nnde to the State Engincer and & copy of the fiml
oosrtificato filed with the County Registrar of leedse I havo 26aroched
the Stato Engincor's filos and found no record of filings by lre Lrowm;
therofore, he hac evidently mde no filingse.

This doos not mean necessarily thet he hes no right to the use
of water, sinco it has been hald dy the ocourta that the use made of the
wrater 1is the measuroment of the right, ropgardloss of whoether or not the
dotails of filing have deen oomplied with.

¥re Young called my attention to Ure Brown's use of water some
tire agoe Acocording to information we Lad at that ¢imm, Mr. Brown bes
Yeen using this water for many years prior to the duilding of the la
Creek Rafupes If this is true, thore is nothing w can do to prevent
Mre Brown from continuing to use this water, since he has not only s
right by use dbut also a riparian right beoause of his ownership of
lend bordering on the creeke.

Another point which may hawe some bearing on the oase is the
faot that the Indians have a prior use to all the water flowing toross
the Indian Reservations As I understend this s{tuation, §t applies
only to actusl use by the Indians, and the right does not beocone per-
tinent to the land upon transfer to a white settler.

Nepardless of ¥re Brown's right to tls use of tho water, the
point that ig of most concern to us is how much his use actually
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affeots the water supply for the LaCreek Refuge. If his use is only
on & snall area adjaocent to the oreek and most of the water returns
to the areek, it 48 probable that he is not doing us mch damAfe

Ny sugrestion to you $n following up this matter is to sscertain
how much water Mre Brown needs and tho length of time he has been
using this water.

Very truly yours,

Srioce loBride,
Bydraulie Bugineer.

cotr  V¥r. Haurek
Taghington
BM:jm



UNITEL ‘ATES DEPARTMENT OF AGR!I. _.TURE
BUREAU OF BIOLOGICAL SURVEY

LACREEK HIGRAT%RY WATERFOVL REFUGB
lacreek Jartin, %outh Dakota
Watershed dams Moroh 18, 1839

Regiomal Direotor

Bureau of Blologloal Swrvey
P, 0o Box 1269

Onsha, Hebraska

Dear Sirs

Reference is made to our letter of Jamary 29, 1939, and Mre
MoBridet's reply under date of Fobruary 18,-1939, (copy of whioh was
cont to your office), in regard to water diversion from lake Creek
by Mr. Birthol Browns '

From such information as I have beon able to gather to date,

44 soems that Mrs Browm has been flooding his meadow land for & pere
1od of five, or more, yearse The Broms have informed me that they
f{led for water righte same five or six yoard ago and I understood
that it is on these filings that they oonstruoted and are using their
figh ponds on Cedar Creoke lre Brown told me that the diverting of
Lake Croek was aocoomplished by outting through a sand bank that had
formod across the 0ld channel of lake Cresk and the diversicn merely
follows both 0ld and new ohannels to flood the rwadow lande

In cheoking over his set~up, it appears doudbtful that there
oould be an excessive loss of water by the diversion since most of
the flood water returns to lake Creek within approxdmately one nile
of the diversion. Te estimate approximatoly 200 aores as being
flooded at this time, but of course all of ths soreage ocould not
be sald to be flooded by Brown (at this time) simce the normal rise
of the oroek, ice jams, beaver dams, otcs, would cause & nmatural
flooding at the run—off, ‘ '

. If you require mors infcrrationm, or difrerent information than
is inoluded above, please instruot me, '

Yours very truly,

T W e
q*“' GBYIRO3R
% 0€etal AAM :<
¥, 4uY (RY ois) [ o
oY ‘-l.'ua JAO"D03

Bc/rhd

Barl W, Craven
Refugo Mapager

oow-MoBride

ExrzerT |



STATE OF ARIZONA
sSs. AFFIDAVIT
COUNTY OF YAVAPAI

N oyt

I, Charles J. Ritts, being 'Z(? years of age and duly sworn, do depose and say
that I was first employed by the Cedar Creek Ranch Company, Alvin Brown, Manager,
in 1951, and I worked there intermittently until 1963. During this period, I was
familiar with, and personally witnessed use made of the waters from Lake Creek
flowing through Sections 22, 23, 24, T36N, R37W, to irrigate lands in Sections
13, 14, 22, 23, and 24, T36N, R37W to Wit:

A diversion for irrigation from Lake Creek was located, and in use, about one-
half mile north west of the Brown Ranch Headquarters where the road crosses Lake
Creek (Diversion #1, NWk, SWk, Sec 22, T36N, R37W) at the time I went to work on
the ranch in 19S51. I had been on the ranch and had seen the diversion in
operation several years earlier, but I cannot remember the exact years. The
diversion was used to irrigate the fields to the northeast of the diversion (S,
NEY%, Sec 22), the Belsky Quarter (NW)%, Sec 23), the meadows east of the Belsky
Quarter (NE¥%, Sec 23), the church ground (W4, NWY%, Sec 24), the 40 acre tract
below the Grace Cemetery (SW)%, SWX%, Sec 13), the meadows south of Raymond Kocer’s
house {(most of the S%, Sec 13 and the N%, Sec 24, all in T36N, R37W). All left
over irrigation water flowed into the ditch on the county road and then flowed
south into a ditch on the east section line of Section 24, T36N, R37W, down to
Lake Creek. I also witnessed use made of waters from the Hatchery Pond spring
(NWY, Sec 26, T36N, R37W) to irrigate 20 to 30 acres of grass land northeast of
the spring and south of the willow bog that lies to the north.

Mr. Brown also had a hydroelectric power plant on Trout Pond #1. This dam washed
out in 1961 or 1962 and a lot of sand washed down Cedar Creek and settled out in
the Cedar Creek and Lake Creek channels. There was a lot of sand and numerous
trout lying on the grasslands below the washed out dam. After that, Lake Creek
over-flowed its banks more frequently and reduced the amount of hay that could
be harvested on the Heath’s property. Heath hayed more acres prior to the dam
washing out. .

Further, affiant sayeth naught.

IN WITNESS THEREOF; I have hereunto set my hand and seal this

Tk
day of _( > Yo el , 1991.

The foregoing Affidavit was subscribed and sworn to, before me this

U2 gay of  (pbe\nel , 1991.

My Commission Expires: My Commission Z==5 72 51, 1993

Ex FIBIT F
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Report on
Vested Water Right Claim No. 1927-2
Dept of Interior, U8 Fish & Wildlife Service
August 28, 1990

Background

Vested Water Right Claim No. :1927-2-claims appropriation of 10.0
cubic feet of water per second (cfs) from Lake Creek. The
diversion points are located in sections 22, 23, and 24,

T36N-R37W; in Bennett County. The water is used to irrigate 700 acres

of land to provide wildlife babitat on La Creek National wildlife
Refuge. The land is located in S8ections 13, 22, 23, and 24,
T36N-R37VW,

pDiscussion

Vested Water Right Claim No. 1927-2 claims a priority date of
1939. EHowever, there is no document in the file that would
support this date. An affidavit signed by Charles J. Ritter
states that he had witnessed water use on the land from 1951
until 1963.

On August 14, 1990, this vested water right claim was inspected.
The inspection showed that the land, as shown on the map, is
being irrigated and is used for providing wildlife habitat.

Conclusions and Recommendations

1. The claim was inspected and found to exist as described.

2. Phere is no documentation on file to support a claimed !
priority date of 1939.

3. It is recommended that Vested Water Right Claim No. 1927-2
be validated for a diversion rate of 10.0 cfs from Lake
Creek for irrigation of 700 acres with a priority date of
January 1, 1951, based on the Charles J. Ritter affidavit.

Natural Resources Engineer II
Approved By:

DELVIN D. BROS8Z, P.E.
Natural Resources Pnainaar TV

EXAIRIT ¢



RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 1927-2, U.S. Fish and Wildlife Service

Pursuant to SDCL 46-2A-2, the following is the recommendation of
the chief Engineer, Water Rights Division, Department of Water
and Natural Resources concerning Water Permit Application No.
1927-2, U.S. Fish and Wildlife Service, Department of Interior,
P.O. Box 25486, Denver Federal Center, Denver CO.

The Chief Engineer is recommending VALIDATION of Application
No. 192772 for 10.00 cfs because 1) water has been appropriated
as described for irrigation use with a priority date of January
1, 1951, 2) the use has been developed without unlawful
impairment of existing rights, 3) the use is a beneficial use
and 4) it is in the public interest.

See report on application for additional in aEEPn.

OHN HATCH, Chief Engineer
August 30, 1990



Fish and Wildlife Scrvic
‘ Februaxry 12, 1991

Background

Water Permit Application No. 1921-2 requests to change the location of
land and the diversion point authorized under Water Permit No. 265-2.
Water Permit No. 265-2 appropriated 4.45 cubic feet of water per
second (cfs) from Cedar Creek to irrigate 366 acres. The point of
diversion for Water Permit No. 265-2 was located in the SW1/4 SWi/4
Section 25, T36N-R37W, in Bennett County. The diversion point for
Application No. 1921-2 is a dam located in the SE1/4 NW1/4 Section 25,
T36N-R37W. The acreage authorized under Water Permit No. 265-2 is
located in the S1/2 NW1/4, S1/2 NE1/4, N1/2 SEl/4 Section 25,
T36N-R37W, and SW1/4, S1/2 NW1/4 Section 30, T36N-R36W. The
application requests to change the irrigated land to the N1/2, swi/4,
N1/2 SE1/4 Section 25, SE1/4, SE1/4 NE1/4 Section 24, all in
T36N-R37W; and E1/2 Section 19, T36N-R36W, for a total of 362 acres.
The water will be used to flood the land for the purpose of wildlife
propagation.

Discussion

On August 14, 1990, the land irrigated by the applicant was inspected.
The inspection showed that the dam authorized as a diversion point
under Water Permit No. 265-2 was breached and was not in working
condition. The new diversion point (another dam) is located in the
SE1/4 NW1/4 Section 25, T36N-R37W, approximately 1/2 mile to the north
(downstream) of the old diversion point. The dam is 13.1 feet high
and has a storage capacity of 30.0 acre feet. The approximate date of
construction of the dam is 1935. Due to the small size of the dam, it
does not have to meet dam safety criteria. The priority date of May
20, 1933, from Water Permit No. 265-2, will be retained if the
application is approved.

On November 26, 1990, during a meeting with landowners adjacent to the
Lacreek National Wildlife Refuge, questions were raised regarding
operational procedures and management of the Refuge. The concern
expressed was during high flows in the creek some of the adjacent
lands are flooded by runoff from the Refuge. .

The Refﬁgeﬂ for the most part, is bordered by roads. These roads act
as a barrier to the flow of water from the Refuge. Where necessary,
pipes are installed underneath these roads to control the flow.

Existing Water Rights

The United States Fish and Wildlife Service holds two water pernmits in
the area. US Withdrawal No. 2-2 with a priority date of October 16,
1934, for storage of 23,710 acre feet of water from Lake Creek and
tributaries, and US Withdrawal No. 3-2 with a priority date of
December 13, 1935, for storage of 2,670 acre feet of water and
diversion of 60 cfs from the South Fork of the Little White River and
its tributaries. The only water permit in the area that appropriates
water directly from Cedar Creek is Water Permit No. 2101-2 for Cedar
Creek Sportsmen. This permit is for storage of 84.0 acre feet from
the Cedar Creek springs, with a priority date of September 18, 1989.
The diversion point for Water Permit No. 2101-2 is located upstream

EANT ST
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The land authorized under Water Permit No. 265-2 was acquired py
the US Fish and Wildlife Service on September 2, 1971. According
to the affidavit of water use, the land listed on Water Permit
Application No. 1921-2 has been irrigated continuously without
interruption.

No opposition is on file to Water Permit No. 265-2. In a meeting
with concerned landowners adjacent to the Refuge; however, the
question of flooding of their land by the Refuge and its
management was raised.

Due to the small size of the dam, the dam safety criteria do not
apply.

No water permits in the area will be adversely affected by this
application.

Approval of Water Permit Application No. 1921-2 is in the public
interest.

The Water Management Board has recognized use of water for
wildlife propagation as a beneficial use of water.

M. RASSOOL AHADI
Natural Resources Engineer III

Approved By:

DELVIN D. BROSZ, .

Natural Resources Engineer IV



RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 1921-2, U.S. Fish & Wildlife Service

Pursuant to SDCL 46~2A-2, the following is the recommendation of
the Chief Engineer, Water Rights Division, Department of Water
and Natural Resources concerning Water Permit Application No.
1921-2, U.S. Fish & Wildlife Service, Denver Federal Center, PO
Box 25486, Denver CO.

The Chief Engineer is recommending APPROVAL of Application No.
1921-2 because 1) the proposed diversion can be developed
without unlawful impairment of existing rights, 2) the proposed
use is a beneficial use, and 3) in the public interest.

See report on application for additional information.

OHN HATCH, cChief Engineer
February 13, 1991
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Floddingd of ¥rivately owned Hyy meadow.

on duly 23, 1959 Hr. George Hiath, who owne a 320 acre hay
meadow adjagent to tho west boundary of the refuge, called at the

refuge office and complained that sand being carried by Lake Creek

. was being deposited on his land. The creek channel is bank full of

' gand and water is flooding out over the meadow. It is impossible to

mow the hay in some places., Mr. Heath said that he thought he would be
able to mow his hay if several of the stop logs in the inlet cortrol

to pool no. 7 were removed. This would drop the water level on his land

. and permit haying operations. Mr. Heath was given permission to remove

" two stop logs from each bay of the control. This dropped the water

level about one foot since the stop logs are constructed of 2" x b
planks. Mr. Heath was then able to mow almost all of the hay on his
meadows

I explained that sand was g¢ptirually being carried into the reflge
by lake Creek and that it presented a constant maintenance problem. We
had dregmged about 3,000 yards of sand out of the creek channel in
the late winter of 1958-59, I suggested that Mr. Heqth hire someone
to perform a similar operat.on on the creek channels on his land, He
seemed wki3x unwilling to do this.

The stop logs were replaced in No. 7 inlet structure in mxxiy mid
Skoidnondooo@rcexiexx. November followir;g the freeze-up. Hater was
diverted around pools 7 and 8 The main flow of Lake Creek passed the
inlet to pool 7 and contirued through pools 2,3, and the display pool
to pool 5. A small flow passed into pool 7, then into pool 8, and into
pool 5.

Mr, Heath came to the refuge office on December 27 to complain that
water from Lake Creek and Cedar Lreek was flooding his hay meadow. Several
of his hay stacks were already standing in several inches of water. He
gnid that the sand depecited in the charnels of the two crezxks uas ucting

as dems in several locations, causing the wster to flow out over the meadow,

On December 28 Mr, Ireland took out two stop logs in the inlextto pcol 2
: /

\

and one log out of the north bay in the inlet to pool 7.

—)
4
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on Vecezber 29' Mr. Heath called to ask if the refuge dragline could be

! \ﬁed to clean out the channels of Cedar and Lake Creeks on his land
He said thzat water was covering much more of
since flooding was still occurring/ He akso akked if the refuge staff
" his meadow.
could furnish dynemite and blast out some of the sand dams in the creeks.

" He was told that government equipment could not be used to .perform work
. on private lands.

i On January 5 Mr. Heath came to the refugein the evening. ‘Mr.

Ireland called Qefuge &nager Hughlett who was on leave regarding the

;flooding. Mr. Hughlett talked to Mr. Heath also and explained that
! the refuge staff could not perform work on Heath's land without some
! strong proof that x:efuge operations were causing the flooding. It was’
;pointed out to Mr. Heath that sand deposition in creeks flowing out‘ of

!the sandhills is a normal process. Refuge channels had been cleaned
éthe winter before and about 3,000 yards of _sand removed with the drag-
:]jme. Mr. Heath said that he intended to contact a lawyer and have him
;t,art, proceedings to force the government to clean out the creek channel:
and slso to pay for the damage to hay stacks and meadow. Mr. Ireland
was instructed to call the E&egional office the next day and explain the
;situation ard obtain instructions on how to proceed.

January 6, 1960, Mr. Ireland call ed the &gion&l office and
talked to Mr, Forrest Cappenter. Mr. Carpenter suggested that the
remaining stop logs be removed from the inlet controls to pools 2 and'7
but nothing further be done until refige manager Hughlett returned from
leave, Mr, Ireland removed two stpp 1ogé from each bay of the inlet to
‘pool two that day. All stop logs lare out. e&m doiow .

(January 7, 1960, Mr. Ireland was able to remove two logs from the north

bay of the inlet to pool 7. GCreat difficulty was encountered because of
ice conditions. This resulted in a further drop of water levels in Lake
‘Creek on the refuge of about one foot since each stop log was a 6" plank,
Water levels inside the refu-e had dropped slightly before khsxsodom

stop logs were removed from pool 2 and pool 7 controls but no difference
could be seen on creek levels on Mr, Heath's land. After the two logs .

were removed from the inlet to pool 7, the water dropped rapidly on private

lands.



Velocity of the creek was increased greatly and sand began moving
from private land down into the refuge.

On January 11 the refuge mansger xxxmoabdyx returned from leave,

Mr. Heath called at hhe refugeoffice and discussed the flooding that had
occurred during the past theee weeks. Mr. Hughlett accompanied Mr, Heath

to the flooded hay meadow and appraised the damage. Waber lefidls had

dropped about one foot on the portions of the creek nearest the refuge
" and the ice had caved in on these section . Water was still flowing
acm-ss the hay meadow on the west side, Mr, I'!eat.h pointe?éut several
places where sand dams in the creek chhnnels had cauaed water to flow
out and across the meadow, He reiterated his position about flooding.
No cormitments were made by Mr, Hughlett as to blame for the flooding.
Again it was pointed out that sand deposition and winter flooding of
j sandhills hay meadowe could be expected annually. ' -
1/12/68r. Hughlett called the Regional office Kinxoarfiexumx and

described the maxdrmrioazmoxeaExodidodax flooding and the discussion
with Mr, Heath. Messrs, Carpenter and Nelson suggested that a cooperative

agreement. for cleanin t,he creek channels be worked out with Mr, Heath,

: Brushe » It 7«36 S o,
. eathka:aoit Soted

: 1/13/60 Mr. Hughlett called l’m suggested that a’cooperative

. creek channel cleaning operation be started as soon as the refuyge dragline
. was repaired. Mr. Heatﬂ seemed reluct gnt to pay for any part of the

' cleaning but finally sgreed to buy some dynamite that would be needed.
1/15/60 Mr. Hughlett received a 'oelephon'e call from Messrs. Burwell

and Huenecke regarding a letter from 8enator Francis Case regarding the

flooding of the Heath hay meadow, The emergency nature of the letter
was discowted by Mr. Hughlett since Mr, Heath has much hay stored from
last year and about 360 head of the 600 he must feed are on the refuge.
Mesgsrs, Hﬁgtllett and Ireland walked over Mr, Heath's hay meadow in the

afternoon, counting damaged hay stacks. Five stacks were measured as a

sample of the volume of hay involved, The creek has dropped back inte
its channel over almost all of the mesadow. -Only one serious sand dam
remains, Ice around some of the stakks is over a foot thick. Thirty

i seven and one-half stacks were counted as damaged.-- Some were in very
‘— 1ittle ice and could have “~d little damage to them while others may



LAW OFFICES

KELTON 5. LYNN (19465 -1974) LYNN, JACKSON, SHULTZ. IRELAND 8 LEBRUN, P. C.

HORACE @ JACKSON 724 ST. JOE STREET

none s pmy RAPIO CITY, SOUTH DAKQTA 57701

P e POST OFFICE BOX 1377
GENE 1 eHnUN TELEPHONE Ja2-2592
GREGORY A. EIESLAND AREA CODOE 60S
THOMAS 6. FRITZ June 3 , 1976

FRED M. WINKLER

HAVEN L. STUCK

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

United States Department of the Interior
Fish and Wildlife Service
Washington, D.C. 20240

Attn: Honorable Nathaniel Reed, Secretary
Re: United States Department of the Interior, Fish
and Wildlife Service, Bureau of Sport Fisheries and
and Wildlife, LaCreek National Wildlife Refuge,
South Route, Martin, South Dakota
CLAIM FOR PROPERTY DAMAGES

1. Name of Claimant: George W. Heath.

2. Address of Claimant: Martin, South Dakota.

3. Description of Claim: This is an official claim pursuant
to USC §2675 and Code of Federal Regulations Title 28; Part 14,
This claim is for money damages for property damage caused by
the negligent and wrongful acts and omissions of the employees
of the Fish and Wildlife Service of the Department of the Interior
while acting within the scope of their employment. George Heath
is the fee title owner of the West Half of Section Nineteen,
Township 36, Range 36, in Bennett County, South Dakota, and has
been for a number of years. This claim is based upon the place-
ment of ‘a sand trap on tne Lalreek National Wildlife Refuge
adjoining Mr. Heath's property and by reason of the placement
of that sand trap, water has been caused to accumulate, causing
sand and material to obstruct the creek beds, constituting a
continuing nuisance and trespass to Mr. Heath's property by rea-
son of causing a change of velocity and direction of the creek
beds of LaCreek and Cedar Creek which flow across Mr. Heath's
property onto the Refuge. By reason of the placement of the
trap and the acts of your employees, sand and other material now
has accumulated in the creek beds causing the water to overflow
and damaging Mr. Heath's property for the period of the growing
months of the hay on Mr. Heath's land causing damage to Mr. Heath
in the sum of $10,000 for the year 1974 and %l0,000 for the year

1975.

ExTX8ET K



Honorable Nathaniel Reed
Page 2
June 3, 1976

Further, by reason of the above-mentioned acts, Mr. Heath

claims damages for permanent injury to the property in the sum of
$125,000.

4. I declare under the penalties of perjury that the amount
of this claim covers only damages and injuries caused by the
accident above described.

I agree to accept the sum of $145,000 in full satisfaction

of this claim. .
. y 4
’ -2 / ///.,
s o et T j/f:'z’ff;fai' :

George W. Heair”

{

Subscribed and sworn to before me this 2&&% day of June,

Notgry Public, Sough Dakota

1976.

My Comm. Expires: 3-//- 77
(SEAL)

cc: Harold H. Burgess, Refuge Manager, Martin, SD ¥’
Rolf L. Wallenstrom, Area Manager, Pierre, SD
Lynn Greenwalt, Director, Washington, D.C.
Doreen McCoi, Secretary, Martin, SD
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ERTIFIED MAIL - RETURN RECEIPT REQUISTED

Mr. George W. Heath
Martin, South Daketa 57551

Dear Mr. leath:

Your ters claim in the amount of $§145,000.00 fer damage: allegedly
caused by the nczligent and wrongful acts of tho emploryces of the

e cZ o
Fish and Wwilclife Seivice, has been duly considered.

Your claim is based upcn the asserted placement of a sand trap on
the LaCreex Nztienal Wildlife Refupo adjoining your propercy cri
as the Wi Sec., 19, T. 36 N., R. 36 %., Bennett County, Scuth Dakota.
Such send trap is asserted to have caused water to accumulate and
sand and othier materizl to obstruct the creek beds whica constitut
a continuing nuisance and trespass upon your property by reason of
causing a change of velocity and direction of the creek beds of
LaCrecek and Cedar Creek which flcw across your property onto the
Refuge. You assert that Federal employees actions in the placement
of such trap have caused sand and other material to accumulate
causing the water to overflow and camage your land during the months
of the hay growing thercon in the sum of $10,000 for 1974 and $10,000
for 1975. You assert permanent injury to your property in the sum
of §125,000.00.

[10}
n

On June 21, 1976, I requested your attorney to submit any and all
additional evidence to me that is deemed proper, however, no evidence
has been received. I must assume you believe additiomal evidence is
unnecessary.

The report from the Fish and Wildlife Service relates that the W Sec. 19,
as described in your claim, has been a natural sarmdhill marsh since
before settlement. Such Refuge was acquired by tlze United States in

1936, and has always been a natural disposal area for the sands that

wash out of tine sandhills down LaCrecek and Cedar <reeks. N

P.O. o S ) l"__',,/li
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You apparently made your first ccmplaizt of sanding zand flooding
July 23, 1959, about 17 vears ago, and have filed similar complal
with Senators and Congrossinen pcrloulcall» since tnen.

Report is made that other land owners rcutincly clean ond mainctail
their szndhill crains thveough such wet arexs on an annual basi
doces tihie Refuge Management. Federal perscanel assert that i

=] &
s

.of cleaning vour drazias and culverts you insist that the

caused by the Refuze opcrations and that the Refuge Monagement sihe
J o r S

malntain your drains.

13
»

The report relates that Mr. Carl W. Steshzn, Regionzl Hydraulic
investigated your complaint in 1972, and found the water would
into your la.d at 3,089 feet elevation, tut that the mzximum opera
level of Pool 2 was 3,087.7 feet and cf Pool 7 was 3,086 feet., T
control structures adbeove these pools werc cperated at neormal s
flow levels., Mr. Stepnan concluded that the silcation cccurring

z
{

rt
I

your land and within the Refuge was due to natural deposition. wid

is characteristic of streams in the area.

o0

acs

In addition, and significantly, the repcri relates that survews by
Charles '=llﬁ' gnd Janes Turner in Februery, 1975, indicate that the
bottom elevation of LaCreex Creex falils 6.1 feet £rcm wour west to
east boundariss. Thus it appears that the Rcofuge maximun level ot
Pool 2 wculd nave to be raised at least 7 fcet to flcod 211 the 1zad
" yoli claim is danaged. '
Also, and most revealing, Larry Johnsorn, U.S. Geological Survzr, has
indicated that Cadar Creek drops 14 feet in crossing ycur land.
Additional statemsnts might be related from the Fish and WildliZe
Services report, however, such statenenis relative to elevations are
most parsucsive that the activities of the Fish and Wildiife Services

at sucihh Refuze wer:z not thz cause of your alleged damaues.,

The sole basis of vour claim is the plazszment of a sa
Refuge adjoining your precperty waich ycu zegsert has ¢

accumulate, causing sand and other wa:erlal to obsctruct
You fail to sutmit evidence therzon, except for vour stateme
to provide elevations, acreags, or other details. Such failu
proving your claim mcondates its denial.




In addition, a ccpy of a letter to Senator Case in 1450 reveals

that the same prohiom regarding sand and the flociing of vour

land existed tlen. Pursuant o 28 U.S.Coin §2401 (o) = :iore claim
against the United States shall pe forover barred unloess zczion is
begun wirhin rue vears after such claiw scerues. o perscrnel frem
the Fisi and wiiilire Service zdvise, there has ouon nag consuruction

or altceration wii’
water in such o
barred by such ¢

the pasct twe vears which T Lave Ziusad t
to be rzaised, and it ApZears youw ~liinm ig

In view of the asbove, your clainm should be and

NOTICE
otice Is hereby given that ths determ?
denial of your cialm by this DLwar menc
J y ’
with this action, you are entitled,

(1) Tc resubnic vour claia to this office for racors:
within a period of six (6) months from the qa:
ng of this notification of the determinac

g
'Y
e
}—l
Fie
|}
9

2

Very truly your rs,

. . , -
/ / Rl AR

”1- HER 4

. MR .-
JL*aCu G. Dunker
Fiecld Solicicor

Rolf 1., na*;;' Strom, Area Manager, Fi

L o 2N T E——r—

cc: Law Offices, Lynn, Jackson, Shultz, Ireland &
S o« 1




Report on Water Permit Application No. 2191-2
US Fish and Wildlife Service
September 23, 1991

Background

Water Permit Application No. 2191-2 requests appropriation of
4.44 cubic feet of water per second (1444.7 acre feet annually)
from six (6) springs. The springs are located in the NWl/4
NW1/4, NW1/4 NE1/4 Section 27; SW1/4 NW1/4, SE1/4 NE1/4 Section
26; SE1/4 NW1l/4 Section 25, T36N-R37W, and SW1l/4 NW1/4 Section
30, T36N-R36W, in Bennett County. The water is used in the Wi1/2
SW1/4, S1/2 SE1/4 Section 22, SW1/4 SW1/4, SE1/4 SE1/4 Section
23, E1/2 SW1/4 Section 24, NE1/4 NW1/4 Section 25, N1/2 Section
26; all in T36N-R37W and the W1/2 NW1/4 Section 30, T36N-R36W.
The water is used to create 235 acres of marshes, sloughs, and
wet meadows through small dams and control structures for
waterfowl propagation and enhancement of wildlife habitat.

Discussion

On August 14, 1990, the springs and the area listed in the
application were inspected. The inspection showed that the water
from the springs was being used to flood the area.

The springs are tributaries of Lake Creek which flows through the
LaCreek National Wildlife Refuge and enters the Little White
River in Section 17, T37N-R35W. There is no historical data
regarding flow rates from the springs.

On November”26, 1990, in a meeting between Division of Water
Rights engineers and landowners adjacent to the Refuge, concerns
were expressed by the landowners that operational procedures and
management practices of the Refuge during high flows have caused
flooding of some of the area outside the Refuge.

Existing Water Permits
A) Benneétt County:

The following water permits/rights exist downstream from the
springs:

US No. 2-2 for United States Fish and Wildlife Service, for
storage of 23,710 acre feet annually from Lake Creek and
tributaries with a priority date of October 16, 1934.

US No. 3-2 for USFWS, for a total storage of 2,670 acre feet,
with a priority date of December 13, 1935 and a diversion rate of
60 cubic feet per second from the Little White River, with a
priority date of May 27, 1940.

AR
ExvrIT M



Water Permit No. 2147-2, for USFWS, for storage of 167.5 acre
feet annually from Lake Creek and tributaries, with a priority
date of November 1, 1990.

Water Permit No. 265-2, USFWS (originally Berthol Brown), for
irrigation of 366 acres using 4.45 cfs of Cedar Creek water. The
land authorized under this permit was acquired by the USFWS in
1972.

Water Permit Application No. 1921-2 for the USFWS is pending
approval by the Water Management Board. The application requests
changing acreage and a diversion point authorized under Water
Permit No. 265-2.

Vested Water Right Claim No. 1927-2, for USFWS, is pending
validation by the Board. The claim is for the flooding of 700
acres from Lake Creek to provide wildlife habitat.

There are no other water permits/rights on Lake Creek, Cedar
Creek, or the Little White River, in Bennett County, which would
be adversely affected.

B) Mellette County:

Water Right No. 253-2, White River Hydroplant No. 1, is
authorized to appropriate 400 cfs of water from the Little White
River for power generation in Mellette County, with a priority
date of November 14, 1929.

In a May 27, 1940 agreement between Fred W. Schwarz, owner of the
powerplant, and the United States of America, the right to use
any and all”of the waters of the Little White River above the
confluence of the Little White River and Lake Creek and also any
and all waters of Lake Creek above Dam No. 10 on the LaCreek
National Wildlife Refuge was granted to the United States of
America. According to this agreement, the refuge is entitled to
all the water of Lake Creek and its tributaries.

Water Permit No. 884-2 for John Didier, authorizes appropriation
of 6.4 cfs from the Little White River for irrigation of 448.2
acres with a priority date of March 1, 1966.

Conclusions and Recommendations

1. The August 14, 1990 inspection showed that water from the
springs is used to flood the acreage in the application.

2. Unappropriated water is available from the springs.

3. No water permits will be adversely affected by this
application.

4. According to an agreement, between the United States of
America and then owner of the White River powerplant, the



USFWS is entitled to all the Lake Creek and Little White
River water and tributaries above their confluence.

5. The Water Management Board has recognized use of water for
wildlife propagation as a beneficial use of water.

6. It is recommended that Water Permit Application No. 2191-2
for USFWS be approved for appropriation of 4.44 cfs (1444.7
acre feet annually) from six springs for flooding of 235
acres of land within the LaCreek National Wildlife Refuge
boundaries.

7. If Application No. 2191-2 is approved, it does not authorize
flooding of land outside the Refuge boundaries.

MAAad

M. RASSOOL AHADI
Natural Resources Engineer III

Approved By:

DELVIN D. Bkof/;;.(

Natural Resources Engineer IV



RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 2191-2, US Fish and Wildlife Service

Pursuant to SDCL 46-2A-2, the following is the recommendation of
the chief Engineer, Water Rights Division, Department of
Environment and Natural Resources concerning Water Permit
Application No. 2191-2, US Fish and Wildlife Service, PO Box
25486, Denver Federal Center, Denver, CO 80225.

The Chief Engineer is recommending APPROVAL of Application No.
2191-2 because 1) there is reasonable probability that there is
unappropriated water available for the applicant's proposed use,
2) the proposed diversion can be developed without unlawful
impairment of existing rights, 3) the proposed use is a
beneficial use and 4) in the public interest with the following
qualification:

Approval of Application No. 2191-2 does not authorize
flooding of land outside of the Refuge boundaries.

See report on application for additional information.

HN HATCH, Chief Engineer
October 4, 1991
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2 So.lork-White River
Water DINieton NOocecveivmree cecccmciceiannrcanacenan Dutrict

(Mezka (e b Filled by the Enginees for the W. R C.)

APPLICATION FOR PERMIT
To Appropriate Water within the State of South Dakota

INUTE—Draw 3 line thenugh ttems not spplicabte.)

. Neme of applicant ... MiTshet o Bupesa) of Seort RedeRIES & Winiifg
Postoffics address ... Martim .. , County . Beamett . . State South Dakota

L X a corporatizn .. NO__. e eteeememeeeesttesieemteesseeseeesreoessessemecemesomenseiea -

(3) Name of same “N_c:r-\_e ------------------------------------------------------------------- —

(b) Date and place of Incorporaton --!z-o—'-'-e ------------------------------------------------------- ---

(¢) Amount of caplial stock -.’5?.'3? --------------------- Ao s emeemecciodceccccetiictacaconeaaans -

(d) Amount pald 1n _.eoomeoel t‘?-“? --------------------------------------- L -

(¢) Names and addresses of directors RO e e

11. Mecthod of acconplishing the work and financla) recources of the applicant
{a) Method ©of arcomplishing “work (Whether by contract, emplnyment of others, or by direct labor)
Self and direct labor

eececeemaetieScsscestrec—Gmesemesmeetteroracecceatseatmas cattalat s et e cencenananan PO

(b) Cash on hand, $.200.00 (c) Treasury stock, §...None
Y
{d) Bonds to be lssued, grone . (e) Other resources, é.'_(??g:p.q_-.-.
24
2. Name of diversion work .C_t:"a.ruc_l:_e-e_l.t -------------------------------------------------------------------
4,45
3. Amourt of water claimed ool cuble feet per second ool -
d
4. Source of water supply e -

s Locatlon of point of diversion 382:3_ft. N 10 devrees 25° W of & point 1120'Wof % cor.

ctween Sec.l25 & 30, T36N, RI7W right

6. Annucl nerlod or posfuds during which water 1s to be used During growing season for {rrigation;

7. To be used for:
1. Irrigation ar Aomncstic uses Gravity, overhead sprinkling or comhination system?

366
(2) Number «f seres to be Irrigated -----5'1"6(--"‘;-\:-3"?5

(LY Legal sulsdivisious 1o be Lrrigated N of SFL,50¢,25,T26,K37; N\ of MHY of S & S

(NOTE—A st of lands 10 L 'rTigated. iving each suddivision and fractioe with ». ther
sppvided 00 8 part of 1hh epplicaton. SIme mun also g:‘:%'ﬂ‘:im.m;:’:‘“‘;‘ here. or £ay e

M, Sce.30,T36,R36.

on the S SR T R R e R e
1. Siockwatering. mining, milling, power, fish culture, fire protection and public recreation:
(a) Nature of use 0%, Sevelopment of pover for houschold, 1tghting and pover.
Karve apy of 1be sbove uses clatmed T -
(b) Amount of power 10 be generated ...... ?}. ............. horse power.
Amount claimed for engINe COONINE cue it ecrcotccenacnnercocacceaneaneasconas -
(€) Location of p1ant Al 8T e -
(d) Method of developing p;"tf ..?y.l:?.’.‘3?..8.9.‘]..?‘.2.'.‘?1?59.‘: ..................................

(¢) Polnt where nater will he returned to stream Iemediately below dam,

l’) ............................................

Ervcgse N



w oL
I
L Exuz=eted coal of voorkc
o 50.00
" (a) H.ad Cates, $.7.T 0 ..
(¢) Fuming. $...15Q0.00.  (d) Canaleartn, §.1700.00
{e) Other structures E3Tth dm . 4.1030.00

9. Description of diversion worke
1. Nature of works: (Reservolr, dam, ditch, flume, pumping plant, ete)
Concrete core earth dam, reservoir, wood flume, and canale,

1L Dimensionys of works.

(s) Dam: Hellhl-.gffs ............ feet; length at bottom 12 .. ... foet; lengt' ot top
.-.!.1.5. ....... feet; thickness at bottom ..’.3.':, ............... feet; tilcltness at top Ao e
feet; slope at front water face .__... 221 . ; slope at hark face ..l.s__f.-!-... PO
matertal used In construction ,Adjacent sandy sofd ... conees

(b) Reservolr: Capacity when flled ..... 18 - acre feet Surface ares at )ighwater
mark . e acres,

DEFTH AT SURFACE ARZA AT LACH ... JFree ACREFEET
OUTLET-FEET DEPTH AT OUTLET—ACRES CAPACITY

(c)* Head gate: Width_.-& ol teet hetght 4N feet;

Matertal .. Wood___

HEADCATE
2.\ S,
At eciiciccrcaen MBel .. ... feell ... feet! . o feet) . . feed
At e oen MYl ol feet| .. ... foet] feet]. oo foet]
L — MDef. . feet, . feet]. .. feeth .._.._... - feet]
AL oo mmaeee — MDef.. feeti. . Py 1 O (| feet
A o e MDel L feet] L feet]. o feet] .. feet

{Give dimensions where reductions In stie are made.)

10. Time required for completion of WOrK Cocerieciciunaaa. years
11. Time required for complete application of water 10 the propoced beneficlal use .0 . ____. ears,
12. Cholce of newspaper for publication of notice of Intentlon to appropriate ..’!"ti" Messenger

cecoccocmnen conoee .o

STATE OF SOUTH DAXOTA

County of .. Bclmct_t_ ..............

1, Birthol Brown e . being 8rst duly sworn

on my oath depose and say: That my relation to the above described undertaking Is that of owner, that I have
read the above forcgolng statement, examined the map accomponying the same, and that ! know of my own
personal knowledge that the matters thercin stated and shown are true,

Sign .._--_..--.-........-.......--.; ................

Subscribed and cwomn to before me this (27tR day of ... 5 AT 19.33.
David lleppson (S EAL )

Notary Public (or other qualified offcer.)
*Fach diversiod must have 2 headgate or messuring device.



Neinarks by Swte \Waler Resources Cammission

After examioation, application was held for further fnformation 2% to details

Ldutn 2h. .1.?.3.?.:‘.'.‘9..‘.’9.‘.‘.‘1‘»..59.’.‘?.‘.!!.11_.’.'?.‘.‘.5.(39.‘.‘2‘21'..E.“F...‘J?P.l}_?.“.‘. ion ts sprroved. ..
Scptember 1, .}933- ----------- e e .
STATE OF SOUTH DAKOTA
County of 3‘.!5!‘_2.' .............................. } .
Prerre, South BaKot, <ocaeceomsnscmssess september 1 3.
This s to certlfy (hat the foregolng application was recelved by the Cpmmission at ..s.?g ......... vedock
.. 8¢ __m. upon the st day of .5 AR . 19-?.3.._
State Water Resources Commlssion
signed XBX Charles A, Trimmer
wn{mgb:mxs*&mmlmﬂﬂﬂ
Number of permit -...2.9.5.-.? ..... . By: C. nft-\te Engincer De puty
Date of first recelpt of appllication -.}.1.“.).'..2.9 ........................................................... . 19-.3.:.’.
Date of return to applicant for correction, aendments of changes required as follows: ).q.a.y.z.lf .......... . 19-.3-?-

Date of receipt of corrected application Hay 31'..3?.2?..‘:‘:‘.1.1._.‘.‘3!."”‘"1°“ reccived July 3.1 33

Date from which applicant m3y clatm right ..)f‘..’? ?9 ...................... e meemmemecemnasneemmeee e 19..3.:.‘.
Approved .-oo--- S. ?Rt.??l‘f.t.-! .............. .19?.3_... Recorded In Book .!9.‘{:-_2.?}}! ....... y;g.ﬂ‘.‘}:.".!?_--.

This s to certfy that we have examined the foregolng application for 3 permit to appropriate \ ater of the
State of South Dakota, and we hercby grant the same 3§ stated hereln, subject, however, 10 he follo-ing fimiwa-
tions and conditons:

ist. The equivalent of at least onefifth of the work above specified is to be completed on of be! I ccmaenee
_Scptember 12t .. .34

and. The whole of sald work is to be completed on or before -?.c.?.t.c.?}’ff-.l..s_t_ _________________ - 1°35

3rd. The limit of time for proof of beneficlal use of water appropriated In sccordance herewith s

September 1st 1933

and domestic usc.

tth. The prior right of 3ll puersons who, hy compliance with the 1aws of the State of Soulh Makota. have
aequired 2 right 10 the use of wuter must not be Injurivusly affected by this appropriatioe

Cth. The amount «f e uppropli:\'iun horein granted hall not eXEORE 2T T e ameee st T
Jhie fect 1T acond; neither shall 1t exceed the capacity of the above duserihed systvm of diversion Wiss
aor the least amount of water that experience 3y hereafter indicate as pueessary for the production of crof>
'n the exercise of the Mest Jshandry; and further, said apprup: iatton must Ine Hiitesd g not nare than o0
seventicth (1/70) of une cubic foot of water (<f second of time for cach acre of land Lo which water s actwally

and beneficially applied for Irrigation on o bhefore .’5?.’..?2 ..................... . )9.?.5_ - sald water W be used
during the following described annual period: -

\Witness my hand this - 255t day of

State Water Rescurces Comimisrion

Signed ©Tx: Charles A, Trimmer

State >CIRe Engincer, Brooraxg oftuX
By: C.R. - Deputy



wWater Division No. ....Distriet,

(Mlanke |n be Filled hy lh. anc V‘n.ln"v)

APPLICATION FOR A PERMIT
To Appropriate Water Within the State of South Dakota‘,‘,.{_

(NOTZ-Neaw v Hue threarh jtema nel applleable)

1, Name of npplicnnt....&lf}.%,o/gf'o YV D e eeeeeeeeseees essvesmrasnst et anan s
Postoffice address. AZAELr .. Comty...Bennell..... swe 0. L23K.._

S ey

Io I @ COPPOIBEION. ..o e et et acaac s sa s secrsens s e s cassss o reras ——
(2) Name of same Brernonre -
(b) Date and place of incorporation..... =TT ...
(c) Amount of capital stock. — rerenanse e -
—

(d) Amaunt paid in

(¢} Names and addresses of directors:

T NGRS TE ] copy of articics of (ncariurniion must seamiany (e applh atia

II. Mecthod of accomplishing the work and financial resources of the applicant:
() Method of accomplishing the work. (Whether Ly contract, emplayment 0. othery,
or by dircct labor) -~01['€C.}Lj—0_60f_'_

() Cash on hand, §...._. 77 () Treasury stock, §.... 7T

(d) Bonds to be issued, §..__..: e {¢) Other resources, §....———— ...
2. Name of diversion worus_._.._Cedqz:-.Cr.:ﬁe.A :
3. Quantity of walcr cl-uimetL...'fAS‘ «uhic feel per second.

4. Source of water supply-.cedaf freek r——-
8. Location of point of diversion.. 362';)£7' Nwples'n . 0/ﬂf’0”2/' /’ZO_.JA/fJ/ 07C
M bor. beliveen sSoc. 258 30 THNRIIWon. Right-. ... ... bank,

clll‘hl wrdle it ln-l lm-kl-g J-wu l(fc nm)

G. Annual perinds during which water i to be used 6"0"//'7; &asarz.., e e

7. To be used for:

L. Irrigation or domestic use:

{(a) Number of acres to be irricated. ... 366 arres,
(b) ILegal subdivisions te be irrigated —— ——

()n)‘\‘l»—A 1kt of lamds t@ be frrixuled, £'ving each ruldivinbog and frastion wilh screngie thers of, shaulidl I nrlllr‘c
cre, of nay L apgntd-d an 8 part of this applicatien Mawe must 2lr0 te zhowu ox l\dlunlylu. map. )

(¢) Statement as to domeslic vse (giving location, e¢te.) ...
._...ﬁy'acnj/.'gc..w;]/yeraé.aél/.ée../mq..6..{13.«4;0,.fcmzmdz'fc‘/..._..._......‘...........m..._
II. Mining, power, manufacturing, transportation, or other purpnses:
(a) Nature of use5.5—"1&(/?{0/'/01"’9’""_4}.-50"76I[l//d-/f_'l‘dafi‘
(b) Amount of power to be gcncmled.A........?vr{a...,,.horsc pawer.
(¢) Location of pl:mt..__.ﬂ)f.:.de

(d) Method of developing power... Twrb/pe. 4. /("/lf'd/O’l'

(c) DPoint where water w™ 'Ercturncd to slrulm...l.‘.'vmaa//o/é é¢/f"J g

......
g Poas TTHES




8. Est d cost of works: P

) Ilcad gales, $. P ) Pumping plant, S..‘.._",._. ..
(¢} Fluming, § .- /50..... (1) Canal<arth, $../200 .. Rock, §..7 .
{c) Other structures . el Oam. ... . 8.0050.. . Total, $... 2450

9. Description of diverrion works:
I Natlure of works: (Rescrvair, dam, ditch, flume, pumpisg-piant, clc)

1II. Dimensions of works:
(s) Dam: Hcight‘,...ﬂ.ﬁ.‘?f&.......fccl; fungth at bottow . o Z . feet; length at

tox\......,....,.//s,, .feet; thickness st bollumi................./3,2'.....&\'1; thickness at
0P /@, feet; slope of front (water) face.. Boh.......; slope of Lack
tace.... MMi=/...: material used in consfruction. (‘{//dceq/w4/ seis .

() Reservoir; Capacity when filled. oo /& acve feet, Surface arca at hnch\\:\tcr

L1 S— Gl .....acres,
VEITIE AT RKUHPACE ARKRA AT EACH o e FEET 0P CAlACITY
OUTLET—YEET FOETH AT QUTLET—ACREN ACUE-PERT
L4
(©) Tead gater Widtho oo feet; height e, . T fcet;

Material .....Wood... e et e e _

(1) Canal: Total lenith... e BPa @ milles.

""1‘.}5(‘.".“;.‘#’.’;“""' e OO | W el
—— e—m

Y Yo 1§ feet foed|..... fort - ~fect
y V— S feet feot feel foct
VR | | L ISR feet foet foct toet
Al s MACH. . remeaeneieaees feet) .. teet! foel teet
At —..Mlof... feud g (' | feut o toet

(Give dimrensivnx where reductions Ia site are wmade.)

0. Time required for completion of work.oocommnne. Z....years.
11. Time requircd for complete application of water to the pruposed Leneficial usc...._....._&m___y‘-_..,m_

12. Choice of newspaper for publication of notlice of intention to appropriate....

Marln. LT255€ngCL.

STATE OF
County of X

T o M A B A s Waing first duly sworn
on my oath deposc and say: That my rclation te the abave deseribed underlaking is that of . ...

I that I have read the above and

{Owaer, stanages, en..lneer')

foregoing sdatement, and examined {he map accompanying lhe same, and that 1 know-of my ewn
personal knowledgre that the matters the run stated .md *-lm\\n :m: tnu-

Slgne( ﬂ /57»)&&70(/
)’14

Subscribed and «worn to before mie this.. L. %, ..day of.. __/ -3 - 10'3 g
. 50 o u

'"ﬁi}}"Fﬁbii?@}%'t’h&”&&ﬁiﬁé& “officerl)



BEFORE THE WATER MANAGEMENT BOARD

STATE OF SOUTH DAKOTA

WENDELL DeKAY, CHARLES EMLEY,
BRETT HEALTH, RAYMOND KOCER,
and LAWRENCE KOCER,
Petitioners, PREHEARING BRIEF
v.

UNITED STATES FISH AND
WILDLIFE SERVICE,

)
)
)
)
)
)
)
)
)
)
. )
Applicant. )
PRELIMINARY STATEMENT

Consistent with the schedule previously authorized by
the South Dakota Water Management Board, the Water Rights
Division of the South Dakota Department of Environment and
Natural Resources (hereinafter Division) hereby submits its
prehearing brief.

This case involves three water rights applications
filed by the United States Fish and Wildlife Service (hereinafter
"FWS"). These applications include (1) a vested right clainm,

(2) an application to amend a water permit, and (3) an
application for a new water permit. This brief is designed to
identify issues which will arise at hearing with regard to each
of the three applications.

VESTED RIGHT CLAIM NO. 1927-2

FWS has applied for validation of a vested right water
claim for 10.0 cubic feet of water per second from Lake Creek in
Bennett County, South Dakota. The water is being used for the

LaCreek National Wildlife Refuge. The. application for this



vested right validation was filed according to the procedure set
forth in SDCL 46-5-49.°

The legal standard for determining whether a vested
right exists is set forth in SDCL 46-1-9. That statute lists
five separate circumstances under which the term "vested rights"
would apply. 1In this case, the vested right would be that right
defined in SDCL 46-1-9(1):

The right of a riparian owner to continue to

use water actually applied to any beneficial

use on March 2, 1955, or within three years

immediately prior to that date to the extent

of the existing beneficial use made of the

water
The Division expects that there will be four principal areas of
dispute with regard to whether the FWS application meets this
standard.

A. Priority date.

The first area of dispute is with regard to what
priority date would apply to the vested right, if granted.
Although all parties appear to agree that the water was actually '
used previous to March 2, 1955, as required by SDCL 46-1-9(1),
they disagree regarding the actual date involved and whether the
use was'subsequently abandoned. FWS claims a priority date of
1939. The neighbors who have intervened in this matter may claim
that any pre-1955 use was abandoned.

The Division supports a priority date of January 1,

1951. The Division’s position is based upon an affidavit signed

" The statutes pertinent to all three water rights
applications are included in the Appendix.

2



by Charles J. Ritter which was filed with the FWS application.
In the affidavit Mr. Ritter stated that he had witnessed water
use on the land from 1951 to 1953. Although the Division opposes
the 1939 validation date, the Division supports approval of this
vested right water claim with a priority date of July 1, 1951.
B. Beneficial use. |

The Division expects that the second disputed issue
will be with regard to whether the FWS use of this water
constitutes a "beneficial use" as required by SDCL 46-1-9(1). As
stated in SDCL 46-1-8, "beneficial uses is the basis, measure and
the limit of the right to the use of water subscribed to the
title." Absent beneficial use, FWS would not be entitled to
validation of this water right. The beneficial use concept is
also set forth in SDCL 46-1-4. In order to show beneficial use,
an applicant must meet the standard set forth in SDCL 46-1-6(3).

(6) "Beneficial use," any use of water

within or outside the state, that is

reasonable and useful and beneficial to the

appropriator, and at the same time is

consistent with the interests of the public

of this state in the best utilization of

water supplies.

Neighbors Wendell DeKay, Charles Emley, Brett Heath,
Raymond Kocer, and Lawrence Kocer have intervened in this
administrative proceeding, claiming that the FWS water use
involved in this application does not constitute a beneficial
use. The neighbors’ petition to intervene appears to take the
position that the FWS water use is not beneficial in that (1) the

use has not served its purpose of promoting wildlife habitat, (2)

3




that the water use is not beneficial in that it is undertaken in
an unenclosed and uncultivated area, and (3) that FWS already has
adequate water rights and the proposed water use would constitute
waste.

Wildlife management. The concept of beneficial use includes
both a use which the appropriator considérs to be beneficial as
well as a use which is in the public interest. A determination
of whether a use has been undertaken which is beneficial to the
appropriator is largely a management question of the National
Wwildlife Refuge.

The public interest consideration is the second
component of the beneficial use question. The
neighbor/intervenors are, of course, entitled to present relevant
evidence in support of their position that the water management
techniques utilized by FWS are not consistent with the public
interest. The Division does not, however, agree that FWS has
improperly managed water resources on the wildlife refuge, or
that any improper management on the wildlife refuge is
inconsistent with the public interest.

Unenclosed and uncultivated area. The Division expects that
another issue concerning beneficial use is the issue of whether
water should be appropriated for the purpose of cultivating food
for wild fowl on land that is unenclosed and uncultivated. The
Division believes it is significant to point out that the
beneficial use issue should not focus on whether the area to be

irrigated is enclosed or unenclosed. South Dakota statutes



pertaining to water rights do not make this distinction. This
issue simply does not arise in the context of water permit
Proceedings. Also it should be recognized that water used for
wildlife habitat is considered to be beneficial use. The Water
Management Board has consistently approved applications to use
water for wildlife purposes. |

Waste/adequate water rights. Also, as a third claim
. regarding beneficial use, the Division expects the neighbor/
intervenors to argue that FWS use of the water would be a waste
and that FWS already has adequate water rights. The issue of
whether FWS already has adequate water rights would be germane
only to a case where new water use was being proposed. In this
case, FWS seeks validation of its long-time water use. It does
not seek to expand existing water use. Moreover, with regard to
the waste question, the Division does not agree that this
existing water use is excessive given the topography of the
refuge.
C. Impairment of existing rights.

The neighbor/intervenors‘have claimed in their petition
to intervene, that approval of this water use is inappropriate in
that the use constitutes an impairment of their existing property
rights and water rights. For purposes of a vested right
validation, evidence concerning this issue would appropriately be
considered by the Board as part of the "public interest" facet of
the beneficial use determination. Obviously, exhibits or

testimony regarding real property damage caused by water use not



involved in the particular vested right application in this case
(whether such property damage is caused by FWS or any other
party) would be inappropriate in this proceeding.

While the Division does not oppose relevant and
otherwise admissible testimony or exhibits concerning the real
property damage issue, the Division does‘not agree (1) that the
neighbor/intervenor’s property has been damaged by the FWS water
use involved in this administrative proceeding, or (2) that any
damage caused by FWS to the property warrants denial of the
vested right claims involved in this proceeding.

The neighbor/intervenor’s Petition to Intervene also
claims that the water use described in the vested water rights
claims would impair the existing water rights of those
landowners.

The neighbor/intervénor’s do, of course, have the right
to domestic juse of water pursuant to SDCL §§ 46-1-5 and
46-1-6(4). Additionally, at least one intervenor who has not
been actively involved in the prehearing stage of these
applications (Kenneth Keegan) may present evidence regarding any
effect on his water permit or vested water right. The Division
does not, however, believe any of the intervenor’s water use
could possibly be adversely affected by the FWS water use. The
situation involved here is not a lack of water, but an excess.

Therefore, the Division does not agree that the FWS -
water use involved in these applications has impaired any of the

landowners’ water rights.



D. Irrigation definition.

As a fourth principal issue, the Division expects that
a dispute will arise at hearing with regard to the definition of
"irrigation." The FWS application asserts that the water use is
for irrigation purposes. In the event that any doubt exists
regarding this issue, the Division’s position is that the water
use involved in the pending applications is irrigation use. The
use involved is consistent with the administrative rules of the
South Dakota Water Management Board:

ARSD 74:02:01:01. Definitions. Terms

defined in SDCL 43-17-20, 46-1-6, 46-1-9, and

46-6-1 have the same meaning when used in

this article. 1In addition, terms used in
this article mean:

(2) "Irrigation," the artificial application

of water for the purpose of supplying

sufficient moisture for plant growth.

Disposal of contaminated water is not

cgnsidered to be irrigation unless other

water is used along with the contaminated

water.

Based on the above definition there can be little doubt
that the water use involved in the pending application is, in
fact, irrigation. It should be noted that the above definition
does not require that water be used for commercial or
agricultural use in order to be considered irrigation.

APPLICATION NO. 1921-2
Application No. 1921-2 is designed to amend existing

water permit No. 265-2 by changing the point of diversion and the



acreage irrigated within the wildlife refuge. The division
recommends approval.

Water rights permits may be amended pursuant to SDCL
46-5-30.4, SDCL 46-5-31 and SDCL 46-2A-12. Under SDCL 46-5-30.4,
such an amendment may not impair existing rights. Additionally,
beneficial use must be considered pursuaht to SDCL 46-1-8 and
46-1-4. SDCL 46-2A-12 provides that an existing permit may be
amendéd for a change in use or a change in point of diversion
"only if the change does not unlawfully impair existing rights
and is for beneficial use and in the public interest."

The Division expects that issues regarding beneficial
use and impairment of existing rights will again be raised by the
neighbor/intervenors in this proceeding. Although application
No. 1921-2 is a different type of application from a vested right
application, several of the same issues arise, i.e., impairment
of the existing property and water rights, refuge management
issues, and waste of water. Also, the Division expects that the
irrigation definition will again be at issue since the permit
involved in Application No. 1921-2 is also an irrigation permit.

The Division expects, however, that one unique issue
will arise with regard to this application. That issue is
whether the provisions of SDCL 46-5-34 and SDCL 46-5-34.1 apply.
Those provisions pertain to transfers of irrigation rights when
the proposed use is not appurtenant to the-land. 1In this case,
neither the change in acreage irrigated nor the change in

diversion point are the type of water rights transfer



contemplated by SDCL 46-5-34 and SDCL 46-5-34.1. Those statutes
are designed to apply to situations where water is to be piped or
channeled to a distant point for use.

SDCL 46-5-34 and SDCL 46-5-34.1 are not pertinent; the
legal standard set forth in those statutes is inapplicable.

APPLICATION NO. 2192-2

Water Permit Application No. 2191-2 requests
appropriation of 4.44 cfs from six (6) springs. The water is
used for water fowl propagation and enhancement of wildlife on
the wildlife refuge. The Division recommends the approval of
this permit.

SDCL 46-2A-9 applies to the issuance of new permits:

A permit to appropriate water may be issued

only if there is a reasonable probability

that there is unappropriated water available

for the applicant’s proposed use, that the

proposed diversion can be developed without

unlawful impairment of existing right and

that the proposed use is a beneficial use and

in the public interest.

The Division expects that the issues involved with
regard to this application will be (1) whether a reasonable
probability exists that the proposed diversion can be developed
without unlawful impairment of existing rights, and (2) whether a

reasonable probability exists that the proposed use is a

beneficial use and in the public interest. These issues are the



same as those described in the discussion of the vested right
validation (with the exception of the priority date question

discussed in the vested right application).

Dated this day of , 1992.

Diane Best

Assistant Attorney General
Office of Attorney General
500 E. Capitol

Pierre, SD 57501-5070
Telephone: (605) 773-3215

a:m-pld3.db
mas
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The undersigned hereby certifies that a true and

correct copy of Prehearing Brief in the matter of Wendell DeKay.

et al. v. United States Fish and Wildlife Service, was served by

United States mail, first class, postage prepaid, upon

Francis E. Brink
1214 S. Wells Street
Aberdeen, SD 57401-7351

Marian Gunderson
811 W. Third
Yankton, SD 57078-3702

Bernita Loucks
219 42nd Street
Rapid cCity, SD 57702-2123
Dwayne A. Rollag

320 Lincoln Lane South
Brookings, SD 57006-2741

John R. Kunz

P.O. Box 25007, D-105,
Denver Federal Center
Denver, Colorado 80225

interoffice mail to:

John Hatch
Chief Engineer

Rodney Freéman, Jr.
P.O. Box 176
Huron, SD 57350-0176

Joel Rickenbach
P.0. Box 97
Oelrichs, SD 57763-0097

Leo Holzbauer
RR 1, Box 170
Wagner, SD 57380

Jane Farrell

Patrick M. Ginsbach
441 N. River st.

Hot Springs, SD 57747

Dept. of Environment and Natural Resources

Division of Water Rights
523 E. Capitol Ave.
Pierre, SD 57501

and was hand-delivered to:
John P. Guhin

Deputy Attorney General
500 E. Capitol

Pierre, SD 57501-5070

on the 7~¢///Lday of /_/
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the lday of /',_,/%,,_' , 1992.
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Diane Best
Assistant Attorney General




FARRELL, FARRELL & GINSBACH

LAWYERS
441 NORTH RIVER STREET

47 .
Martin P. Farcell HOT SPRINGS, SOUTH DAKOTA 5§77 Beverly J. lrwin

Jane M. Farrell Certified Legal Assistant
Patrick M. Ginsbach (605) 745-5161

July 17, 1992

John P. Guhin

Deputy Attorney General
Office of the Attorney General
Natural Resources Sectfon

500 E. Capitol Ave.

State Capitol Bldg.

Pierre, SD 57501

Re: DeKay, Emley, Heath & Kocer v. U.S. Fish & Wildlife Service;
Apptication Nos. 1927-2, 1921-2 and 2191-2

Dear John:

Enclosed please find the Petitioners' Brief in the above-referenced matter.

By way of this letter, I am providing copies to the members of the Board, John
Hatch, Diane Best and John Kunz.

Youi's tfuiy,

ﬁ/ /é</ w&&w

ATRICK M. GIN

PMG/jc

cc: hn Hatch
Diane Best
John Kunz

Water Management Board Members



BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

WENDALL DEKAY, CHARLES EMLEY, )
BRETT HEATH, RAYMOND KOCER )
and LAWRENCE KOCER, )
)
Petitioners, )
) APPLICATION NOS.
vs. , ) 2191-2, 1927-2
) and 1921-2
UNITED STATES FISH AND )
WILDLIFE SERVICE, ;
Applicant. )

PETITIONERS' RESPONSE TO MOTION IN LIMINE

!

Come now the Petitioners and for their response to the Applicant's
Motion in Limine would state as follows:

1. First, the Motion in Limine is not timely. Depositions were taken
by the Applicant of the parties to these proceedings and their expert
witnesses during the week of May 21, 1992. The Applicant has now allowed
more than two months to pass before filing a Motion in Limine on the eve of
the hearing. Because of the untimeliness of the Motion, it should be
denied; and, or in the alternative

2. The thrust of the Applicant's Motion in Limine seeks to foreclose
any public tnput in these proceedings. Yet the Water Management Board, in
deciding whether to grant the request for the appropriation of water, must
determine, pursuant to SOCL 46-2A-9 that there is unappropriated water
available, that the proposed diversion can be developed without unlawful

impairment of existing rights, and that the proposed use is a beneficial




use, SDCL 46-2A-9. The thrust of the Petitioners' arguments and evidence
is that presently the water management practices of the Refuge constitute
waste and to allow them to appropriate water with a State permit is not in
the public interest nor a beneficial use considering the underlying reasons
for the Refuge's request for the appropriation of water and also taking into
consideration the fact that for whatever reasons the Refuge has availed
itself at this time of the jurisdiction of the Water Management Board in
order to legitimatize the water taking that has been on-going through the
years. Rolf Kraft, Manager of the LaCreek Wildlife Refuge, testified in his
deposition taken on May 21, 1992, that the Refuge did not intend on using
any more water than it used on the average over the past ten years and that
would be true in the case the permits are granted. The thrust of the Motion
in Limine seems to be that because the Refuge has been using this water all
along no public input is needed or required in order to determine whether
these Applications should be granted. If the Board takes this view, it
would be abdicating its responsibility to the citizens of South Dakota to
determine issues concerned with whether a water permit is appropriate. The
Refuge has made application to the Water Management Board.

SDCL 46-2A-5 provides:

The Applicant or any person who has filed a petition
to oppose or support an application, may submit a
written notice to the chief engineer requesting a
postponement of the date set for hearing on the
application. Upon receipt of the written notice,
the chief engineer shall cancel the original hearing
on the application and reschedule the application for
hearing by the water management board not less than
twenty days after the published date for hearing.
The notice shall be filed at least ten days before
the published date for hearing. (emphasis added).

South Dakota law does not restrict access to the Water Management

Board in making its determination as to whether a proposed use is a




beneficial use and in the public interest. To disallow public input would
be contrary to the statutory requirement.

Counsel for the government took the depositions of Charles Emley,
Lawrence Kocer, Raymond Kocer, Brett Heath and Wendall DeKay on May 20
and 21, 1992. Counsel was well aware of the testimony that would be offered
by these witnesses and is attempting to discourage the Board from .this input
by arguing that the hearing may take longer than originally anticipated.
Whether the time alloted for this hearing is appropriate remains to be
determined, however to grant the Motion in Limine on the basis that the
Board would not have time to hear their testimony would also be contrary to
the Board's responsibility in determining the public interest and the
beneficial use of the Applications.

WHEREFORE, Petitioners respectfully request that the Applicant's
Motion in Limine be denied.

Dated this 17th day of July, 1992.

FARRELL, FARRELL & GINSBACH

LA L,‘)r/t’:‘\") L
JANE M. FARRELL

a4

PATRICK M. GINSBACH

Attorneys for the Petfitioners
441 North River §t.

Hot Springs, SD 747

(605) 745-5161

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 17th day of July, 1992, a
true and correct copy of the foregoing Petitioners' Response to Applicant's
Motion in Limine was mailed regular United States mail with first class
postage prepaid in an envelope securely sealed and addressed to:



Francis E. Brink
1214 S, Wells St.
Aberdeen, SD 57401-7351

Marian Gunderson
811 West Third
Yankton, SD 57078-3702

Bernita Loucks
219 42nd St.
Rapid City, SD 57702-2123

Dwayne A. Rollag
320 Lincoln Lane South
Brookings, SD 57006-2741

Rodney Freeman, Jr.
P.0O. Box 176
Huron, SD  57350-0176

Joel Rickenbach
P.O. Box 97
Oelrichs, SD 57763-0097

Leo Holzbauer
R.R. 1, Box 170
Wagner, SD 57380

John R. Kunz

Counsel for FWS

P.0. Box 25007, D-105
Denver Federal Center
Denver, CO 80225

State Water Management Bd.
John P. Guhin

Deputy Attorney General
500 East Capitol Ave.
Pierre, SD 57501-5070

Diane Best

Assistant Attorney General
500 East Capitol Ave.
Pierre, SD 57501-5070

John Hatch

Chief Engineer

Dept. of Environment and Resources
Division of Water Rights

523 East Capitol Ave.

Pierre, SD 57501-3182

PATRICK M. GINSBAU



BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

WENDALL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER
and LAWRENCE KOCER,

Petitioners,

APPLICATION NOS.

2191-2, 1927-2
and 1921-2

vs.

UNITED STATES FISH AND
WILDLIFE SERVICE,

Nt Nt sl st it “ant? Ngust? ot st “ut? “muit “wust

Applicant.

PETITIONERS' PREHEARING BRIEF

Come now the Petitioners Wendell DeKay, Charles Emiey, Brett Heath,
Lawrence Kocer and Raymond Kocer, (Petitioners), the Petitioners in the
above-captioned proceeding, and pursuant to the May 31, 1991, Prehearing
Order of the Hearing Examiner, hereby submit the following Prehearing Brief.
Attached hereto as an Appendix is a map of the Refuge, Brown Ranch, and the
location of Petitioners' Emley, Heath and Kocer properties. Also included
on this map is the location of the diversions on Lake Creek in connection
with Application No. 1927-2; the approximate location of the springs that
are part of Application No. 2191-2; and the location of the dam and its

changed location in connection with Application No. 1921-2,

PROCEDURAL BACKGROUND:

The Petitioners accept the procedural background set out in the

Applicant's Brief dated July 7, 1992, with the following additions.



Originally, the Petitioners received notice by publication that Application
Nos. 1927-2 and 1926-2 (now resubmitted as Application No. 2191-2) were to
be heard before the Water Management Board on October 3, 1990. The
Petitioners, along with Kenneth N. Keegan, submitted objections to those
Applications on September 17, 1990. At that time, they requested an
automatic delay for at least 20 days to allow adequate preparation for
participation in the hearing. Thereafter, John Hatch with the Water Rights
Division gave notice to the Applicant that based upon the Applicant's
request, the hearing to consider Application Nos. 1926-2 and 1927-2 was
continued to February 27 and 28, 1991.

Thereafter on December 14, 1990, the Chief Engineer, John Hatch
informed the Applicant that the previous notice procedure on Application
Nos. 1926-2 and 1927-2 was insufficient and to insure proper notice, the
hearing scheduled for February 28, 1991 was cancelled and the Notices were
published again. On May 1, 1991, the Water Management Board appointed
Marian Gunderson as the hearing office to take testimony commencing on June
26, 1991.

Thereafter, the Applicant filed a Motion to Withdraw Appiication No.
1926-2. 1In that Motion the Applicant contended that it would have to make
significant amendments to the Application and then it would be resubmitted.
The Appiicant made the representation that the Motion to Withdraw was being
made in good faith and not for the purpose of delay or undue advantage, but
went on to point out that if the Motion was granted, he had recognized the
same objectors may well again oppose the Application. Faced with that
Motion, the hearing examiner found the materials submitted by the parties
indicated the two water right claims and any Application for the new water

right are intertwined and it did not make sense to conduct the hearing on



June 26th only to have to conduct another hearing later. That it was
inappropriate as a matter of judicial economy to allow the Applications to
be severed, therefore she entered an Order continuing the matter for 90
days. Thereafter, the Applicant submitted Application No. 2191-2 to replace
1926-2, which was dated August 1, 1991. Notice of Hearing on that
Application was published in the Bennett County Booster after December 16,
1991, and the Petitioners filed an Objection to Application No. 2191-2. All
three of the Applications were then scheduled for hearing on February 4,
1992, before the Water Management Board in Pierre, South Dakota. The
Petitioners then moved to appoint a hearing examiner to hear all the
Applications and to allow the hearing to take place in Bennett County or
alternatively, to schedule the matter for hearing at the Bennett County
Courthouse during the full Board's hearing in July of 1992. The Applicant
filed a Response requesting the full Board to hear this matter rather than
to allow the hearing examiner to take testimony and make divisional
inspection of the premises. The Board, at its meeting on February 4, 1992,
granted that request and scheduled the matter to be heard during the Board's
regular meeting, which meeting would be held in Martin, Bennett County,
South Dakota, commencing on July 22, 1992.

APPLICATION NO, 1927-2:

A. Description of Relief Requested.

In Application No. 1927-2, the U.S. Fish & Wildlife Service has
applied for a permit to appropriate 10 cubic feet per second (cfs) of water
from Lake Creek to flood irrigate approximately 700 acres of land located on
the Fish & Wildlife Service's LaCreek National Wildlife Refuge. The
Petitioners are requesting this Application be denied because it has

unlawfully impaired the existing rights of some of the Petitioners, the use



by the Fish & Wildlife Service is not a beneficial use nor is it in the
public interest, and the water has not been appropriated as described in the

Application for irrigation use with a priority date of 1939 or 1951.

B. Statement of Facts Which Petitioners Intend to Prove in Support

of Their Position.

1. History of Refuge

The LaCreek National Wildlife Refuge was established in 1835 by
Executive Order of President Roosevelt, and it was located originally in
parts of Townships 36 and 37 North, Range 36 West of the 6th Principal
Meridian, Bennett County, South Dakota.

In July of 1968, the U.S. Fish & Wildlife Service entered into an
option to purchase lands belonging to the Cedar Creek Ranch Company, which
were located adjacent to the original Refuge in Bennett County, South
pakota. This ranch was originally started by Birthol Brown and later
incorporated into the Cedar Creek Ranch Company by Brown and his children
(The Cedar Creek Ranch Company shall hereinafter be referred to as the
“Brown Ranch"). In 1971, the Cedar Creek Ranch Company had dissolved and
the shareholders of that ranch company executed a warranty deed pursuant to
the terms of the option to purchase executed in July of 1968 conveying all
of their interest in 6,665.24 acres to the United States of America, which
became part of the United States Department of the Interior, Fish & Wildlife
Service, LaCreek National Wildlife Refuge in September of 1971. This land

is described as:



Township 36 North, Range 36 West, 6th P.M.

Section 29: SW4, S%SEY
Section 30: NE4, Frac. W4
Section 31: Al

Section 32: NWi

Township 36 North, Range 37 West, 6th P.M.

Section 13: NY%, NEWSWY%, SY%:SW4, SE%
Section 14: NE4

Section 22: All

Section 23: NEWNEY4, E¥XNWWYNEY, SVNE4, S¥
Section 24: E¥%, E¥%NWY, NEWSW4, SKSW4
Section 25: NY%, SW4, NWSEY%

Section 26: Al1l

Section 27: A1l

Section 28: A1l

Section 29: E¥

In 1971 when the Refuge acquired the Brown Ranch the duck
production that year was 6,008, according to the Annual Water Program
Report. According to information received from the U.S. Fish and Wildlife

Service, in 1990 the total duck production was 1,360, a decrease in duck

production of 4,638.

2. Proceedings involving Application No. 1927-2.

In June of 1984, the U.S. Fish & Wildlife Service made application for
a permit to appropriate 10 cubic feet per second of water to irrigate 700
acres. The source of the water to be used for irrigation wouid be from
diversions created on Lake Creek which flows through the Brown Ranch,
through part of the Church property under lease to Charles Emley and through
the Brett Heath property. The points of diversion would consist of earthen
plugs in the channel with 5 foot check boards and 48 inch corrogated metal

pipe for flood irrigation. These diversions would be located as follows:



Diversion No. 1 NEUNWUSWY4, Section 22.

Diversion No. 2 SE“NWUSEY, Section 22.

Diversion No. 3 NEUSEWUSWA4, Section 23.

Diversion No. 4

SWANWASE4, Section 24.

A1l of the above diversions are located in Township 36 North, Range 37
West of the Sixth Principal Meridian, Bennett County, South Dakota.

In Application No. 1927-2 it provides in Paragraph 6 that the annual
period during which water is to be used is irrigation season. According to
tﬁe report issued by M. Rassool Ahadi, Natural Resources Engineer Il with
the South Dakota Division of Water Rights, on August 28, 1990, his
recommendation was to allow diversion of 10.0 cfs from Lake Creek for

irrigation.

3. The Petitioners.

Raymond Kocer owns land in the NW4 of Section 23, Township 36 North,
Range 37 West, 6 P.M. that adjoins that portion of the Cedar Creek Ranch
Company that was purchased by the Fish & Wildlife Service. Charles W.

Emley leased land in the NW4SWY% of Section 13, and in the W¥:NW4 and the
NWUuSW% of Section 24, all in Township 36 North, Range 37 West, 6th P.M. The
later portion of Emley's property described herein is completely §urrounded,
except for the northwest corner, by property owned by the Unite;f;};h &
Wildlife Service which was formerly the Brown Ranch. Brett A. Heath owns
the W4 of Section 19, Township 36 North, Range 37 West, 6th P.M. and 1is
surrounded on three sides by the Fish & Wildlife Service, which was formerly
the Brown Ranch. Lawrence Kocer owns the W4 of Section 18, Township 36

North, Range 36 West, 6th P.M. and is surrounded on the west and east by the

U.S. Fish & Wildlife Service land, which was formerly the Brown Ranch.



Wendell DeKay's ranch is below the Refuge in Section 30, Township 37 North,
Range 35 West, 6th P.M., and is one of the first private pieces of property
that the Fish & Wildlife Service discharges water from the Refuge onto after

it has flowed through the Refuge pools.

4, History of the Use of Lake Creek and the Springs on the Brown Ranch,

Petitioners expect the evidence will establish that Birthoi_Brown was
an enterprising entrepreneur when he owned the Cedar Creek Ranch. The
evidence will show that the ranch was developed to produce livestock such as
cattle and sheep, to produce a hay crop, and that there was even at times a
fish hatchery and a power plant on the property. The evidence will
establish that Brown built the dams to support pools for the breeding of
fish in connection with his fish hatchery and built a dam to develop a
hydroelectric power plant. That originally the ditches were constructed on
the bottom land of the Cedar Creek Ranch Company to try and drain the fields
because the land was subirrigated and there was too much water on the
fields. That Brown and his children constructed ditches in the 1940's to
try and irrigate the fields for aifaifa, but the aifaifa did not pan out.
People who operated on the Brown Ranch from 1952 through 1971 are expected
to testify that the land was never irrigated.

In September of 1971, the Refuge took over the Brown Ranch. In
the Annual Water Program covering the year 1971 the Refuge reported that it

acquired Cedar Creek Ranch and that the

"new area includes about 2,000 acres of wet meadow that will
present a real management challenge in the next few years.

It is not intended that large pools be constructed to flood
this meadow. Rather, management will be concentrated on
working within the area's present capabilities. Considerable
experimentation will be done in 1972 of the irrigation system
and ponds on the area."



(See page 1 of the Annual Water Program submitted to the regional
supervisor for the Division of Wildlife Refuges in 1972.)

The Acting Regional Engineer with the Division of Wildlife Refuges in a
memo dated February 29, 1972, stated in response to the Annual Program

Report that

*...however we do not own all of the land on the north side

of Lake Creek, through which some of the old irrigation

feeder canals deliver water from Lake Creek. We should be

careful not to divert water across these private lands

without first having approval from the land owners."

s/ Edwin B. Stevenson

That during the Refuge's operation of the Cedar Creek Ranch they flood
irrigated the hay meadows. Through the Fish & Wildlife Service's
utilization of the water on the former Brown Ranch, they damaged the
productivity of the ground for crop land, and that their true intent is not
to irrigate the land for crop or forage production for wildlife, but to
create sloughs for waterfowl. The evidence will show that through the Fish
& Wildlife Service's utilization of the water on the Refuge they have
consistently flooded Raymond and Lawrence Kocer's land and due to the
diversion structures on Lake Creek, those diversion structures slow down the
movement of the water and as a result the water's ability to carry suspended
solids downstream is decreased. The sedimentation buildup of Lake Creek
elevates the channel of the creek and results in water flooding out of the
banks of Lake Creek and onto the private land of Brett A. Heath, Charles
Emley, and Lawrence Kocer. That when the water from Lake Creek is
discharged off the Refuge into DeKay's property, it looks and smells

"putrid". The water is so bad that DeKay's cattle will walk from the creek

up to the buildings to drink water out of a tank rather than drink the water




discharged from the Refuge. At times in the spring and early summer, the
Refuge's obstruction of Lake Creek is such that there is no flow to the
water so that even those landowners downstream from DeKay 1ike Ken and

Beverly Hines oftentimes will not have water for their livestock.

5. Summary of Petitioners' individual problems incurred as a result
of the Refuge's water management practices.

(a) BRETT HEATH

Brett Heath and his father before him own the West Half (W4) of
Section 19, Township 36 North, Range 36 West of the 6th P.M. in Bennett
County, South Dakota. Heath is surrounded on the east by the Refuge
property that contains the original Refuge operations. To the south of
Heath's property is the Refuge operation which includes a spring identified
as "F" in the Application contained in No. 2191-2, and to the west of Heath
in Section 24, Township 36 North, Range 37 West, is Refuge property that
includes 1and that will be flooded by the spring identified as "E" in
Application No. 2191-2, and by a dam on Cedar Creek that is affected by
Application No. 1921-2 that will flood the Northeast Quarter (NE%) of
Section 25 of the Refuge property and the Southeast Quarter (SE%) in Section
24 of the Refuge property, and portions of the Heath property according to
the map which is attached to the Application. To the north of Heath is the
Lawrence Kocer property.

The Petitioners expect that the evidence will show that Heath's father
purchased the property he now lives on for hay production and running
livestock. The land has never been farmed. In fact, in previous internal
correspondence from the Refuge, a Refuge manager in 1945 recognized that the
Heath property was very good for hay production. At that time, the property

was owned by the Williams family.



The Heath family started to have problems with the Refuge in about 1959
when they drained Pool Number 7 and started pushing water up around the
headquarters of the Refuge and then water started backing up onto the Heath
property as a result of the water management practices at the Refuge. Lake
Creek would flood out of its channel because the creek channel had been
filled in with sand and sediment as a result of the diversions on Lake Creek
by the Refuge. The more the creek channel was filled in the more Lake Creek
flooded out of its banks. Initially the Refuge had a drag line and was
engaged in a regular dredging process of Lake Creek to prevent any sediment
or siltation.

Eventually, based upon representations made by Harold Burgess, the
Superintendent of the Refuge, that if George Heath would dig a straight
ditch from the east end of his property to the west end of his property to
Join up with Lake Creek and straighten the creek channel out that the Refuge
would maintain that ditch and keep it clean and would dredge it. George
Heath hired Gene Stewart of Valentine, Nebraska, to construct a straight
ditch across his property to carry the flow of Lake Creek. The first few
years of the operation of the ditch it drained off the Heath home place and
the west half of the Heath property and carried the siltation out. However,
Heath contends that the Refuge didn't maintain the dredging as promised and
as a resuit, the siltation continued to fill back in on the new ditch and
the new ditch would then have water flowing out of its banks. The Heaths
never tried to dredge out their own ditch since the Refuge was not taking
any action to dredge out the portion of the creek that was on the Refuge
property that was being filled in with sediment. Pictures taken 1in January
of 1975 and March of 1975 show the north side of the Heath property under

water. Pictures taken in June of 1975 show the cattails and water on the
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Heath property on Heath's barbed water fence being under water. The photos
taken in July of 1989 show the same type of flooding. There are also photos
of Lawrence Kocer's property taken in 1986 that show hay bales surrounded by
water.

Heath has had an opportunity to observe the Brown Ranch to the west of
him and notes that it produces sufficient forage even when it isn't
irrigated.

Part of the problems Heath is experiencing presently are due to the
water management practices of the Refuge on the original Refuge structure.
Heath contends that by,granting.Application-Nos.~2191-2, 1927-2 and '1921-2
allowing the Refuge to continue using that water, it will further compound
the problems he is presently experiencing in connection with the original
Refuge structure. On the original Refuge structure a 3 foot corrogated
metal pipe drop structure between Pool No. 2 and Pool No. 3 is the main
cause of the sediment problems at Pool Two and the nearly constant flooding
of the private property of Brett Heath. That structure was instalied by
Rolf Kraft, the LaCreek Refdge Manager in the early 1980's.

Apparently the Refuge takes the position that if the 3 foot corrogated
metal pipe drop structure was removed it would only shift the problem to an
area immediately downstream from the structure. However, the sandbar below
the 3 foot corrogated metal pipe drop structure formed after the structure
was put in place and the ditch had functioned satisfactorily up to that time
until a series of other structures were also put in place that siowed the
flow in the ditch which in turn resulted in the deposition of sediment.

An examination of the supply ditch at the west end of Pool No. 2
reveals the sediment accumulation. The Refuge contends that the problem

created by the sediment buildup could have been corrected if Heath would

11




agree to regulate and maintain the dredging program on that portion of the
Lake Creek ditch that runs through his property. However, the Petitioners
contend that the problem originated when the Refuge installed the 3 foot
drop structures in the channel and then have not completed the periodic
dredging that became necessary. Since the Petitioners were not a party to
the creation of this problem, they should not contribute financially to
correcting it.

Brett Heath has described the system's original design as functioning
satisfactorily to all concerned without any undue amount of maintenance.

The ditches were systematically dredged and the water levels in Lake Creek
were never such as to cause unwarranted flooding. Rolf Kraft, on March 31,
1992, in a field inspection trip stated that there was not a scheduled
amount of dredging accomplished each year under the present Refuge
operations. Photos taken of the site where sediment accumulated are very
dramatic and show that the channel's capacity on Lake Creek has been reduced
by an estimated 80% because of the sediment.

Furthermore, the structures installed under the Refuge's original
design corroborates the problems that Lake Creek is experiencing with
sedimentation. For example, the Petitioners expect the evidence to show
that the siphon, a 15", 560 foot corrogated metal pripe under Lake Creek
appears to have silted full and is no longer functional. A 600 foot
spillway into Pool No. 7 has been diked off so that it no longer is in use.
Also, the ditch into Pool No. 7 is silted in to the extent that it no longer
serves its purpose. The supply ditch at the west end of Pool No. 7 has not
been maintained. The ditch was designed with a three foot wide bottom and
with a six foot flow deck. Under the Refuge's original plan, in order to

handle the drainage of 40,000 to 45,000 acres of flood flow, the Refuge had
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planned on 1400 feet of spillways into Pool No. 7 and an open ditch system
which was to handle Lake Cree's normal stream flow. However, the design
structure has been changed by installing a series of three foot tubes
leading into Pool No. 7 which cannot handle the drainage.

One of the reasons the channel alignment completed by George Heath in
constructing the ditch through his property failed was because’the Refuge
installed structures in the channel that caused a pooling of the water in
Pool No. 2 which in turn resulted in the deposition of sediment in the
channel. Presently, sedges, rushes and foxtail barley predominate the
vegetation on Heath's property. The Refuge contends that the site always
was predominantly sedges and rushes. However, the vegetation on these sites
are water tolerant grasses and sedges. It is only when the water table is
maintained at or near the surface season long that only sedges, rushes and
foxtail barley predominate.

Even if the U.S. Fish and Wildlife Service came to Brett Heath and said
that every year they would dredge that portion of Lake Creek that runs
through Heath property and then dredge that portion of Lake Creek that runs
through Refuge property, there would still be the problem of the water.
Heath would not have the sediment, but the water would still be there.
Because the Refuge has a three foot tube, or five of them, in that dike, the
first one you come to is silted in and not even functional so that isn't
helping, so that leaves the other ones operating. Also, a series of photos
taken by and in the possession of Brett Heath, identified as Hearing
Exhibits "R" through "V" also further demonstrate the fliooding problems
caused by the Refuge.

(b) LAWRENCE KOCER
Lawrence Kocer owns the West Half of Section 12, Township 36 N, Range

36 West of the Sixth Principal Meridian, Bennett County, South Dakota. It



appears from the maps submitted with the applications that Lawrence Kocer's
property would be directly affected by Application #1927-2, which seeks to
divert water from Diversion #1 at Lake Creek to take water and irrigate it
over Raymond Kocer's property, Refuge property, Charles Emley's church
ground, Lawrence Kocer and Brett Heath property and would reenter into
Refuge property. Lawrence Kocer has been having problems with flooding
presently due to the current design and construction of the original Refuge,
which is located in Section 17, 18, 19, 20 in Township 36 N, Range 36 West
of the Sixth Principal Meridian.

The design changes .in the Refuge's diversion system commenced in 1951
failed to adequately bypass the flood flows of Lake Creek and to allow for
additional diversion of Lake Creek to directly flood across Lawrence Kocer's
property will exasperate his problem.

A system of water level control structures and siphons have created
what is designated as Pool #2 on the Refuge property. Presently, there's a
3' CNP drop structure between Pool #2 and Pool #3. This structure is the
main cause of the sediment problem in Pool #2 and the nearly constant
flooding of the private property of Lawrence Kocer. This structure was
installed by Ralph Craft, LaCreek Refuge Manager, in the early 1980s.

An examination of the supply ditch at the west end of Pool #2
substantiates the sediment accumulation. The sediment accumulation
originated when the Refuge insfalled the 3' drop structures in the channel
and then have not completed the periodic dredging that becomes necessary.

An examination of the system installed under the Refuge's original 1937
plant also further corroborates what is contributed to the sediment problem
in Lake Creek. A siphon-15" by 250' CNP under Lake Creek appears to have
silted the flow and is no longer functional. The 600' spillway into Pool #7
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has been dyked off so that it no longer is in use. Also, the ditch into
Pool #7 has silted in to the extent that it no longer serves its purpose.
The supply ditch at the west end of Pool #7 has not been maintained. The
ditch was designed with a 3' wide bottom and with a 6' flow depth. The
approximately 40,000 acres of flood flows through the series of 3' tubes
leading into Pool #7 presently. When the Refuge's original plan in 1937 was
developed, it contained 1400' of spillways into Pool #7 and an open ditch
system which appeared to handle the normal stream flow of Lake Creek. Under
the present situation, at the end of Pool #2 there is only a 3' tube to take
the water out of Pool #2. As a result, there can't be more than a 3' flow
of water.

The bottom half of Lawrence's quarter section is what is affected by
the Refuge's operations of diverting water from Lake Creek, resulting in
backing water up onto Lawrence Kocer's boftom quarter section. The
Petitioners expect the evidence to show that there have been times when this
bottom quarter of Kocer's section of land has been under water for as long
as a week. Lawrence Kocer is opposed to the Applications because by
allowing the Refuge to irrigate their land that lies to the west of Kocer's,
and given the fact that he believes that they presently can't properly
manage the water they now use, it's going to create further problems for
him. The Petitioners believe the evidence will show that when Lawrence
Kocer's father bought the quarter section, the old Refuge bordered that
quarter section to the east. The only time that there had ever been water
on this quarter section when there was just the Refuge to the east diverting
water was when there was a large amount of rain. Otherwise there was no
problem. As a result of backing water up on Lawrence Kocer's property it

drowns out the natural grasses so there is only slew grass and buck brush
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that cattle can't eat. Whenever Lawrence Kocer would complain to the Refuge
about the flooding, the Refuge would not open up the gates to release more
water down stream because the Refuge claimed they needed the water in
certain parts of the Refuge to create habitat.

The Petitioners believe the evidence will also show that Lawrence
Kocer has been unable to remove bales of from his land because it was under
water. That the level of water flowing in the silted part of Lake Creek has
been raised, which in turn has raised the water table in the soils adjacent
to the creek. During the periods of high volume flood flows, the water is
~out of channel and results in extended periods of flooding of the Lawrence
Kocer property.

The adverse affects of extended period of flooding has resulted in a
change of vegetation on Kocer's property to that of a marsh-type consisting
of foxtail, barley, smartweed, sedges and rushes. This vegetation is of
1ittle value in Kocer's ranch operation for the livestock grazing or hay
production.

The seriousness of the problem becomes evident when one considers that
the soils of the affected area are Gannett fine sandy loam and Loup fine
sandy loam, which when in excellent condition produces about 5800 pounds and
4800 pounds of air dry weight of herbage per acre respectively on the
Gannett and Loup sandy loams.

(c) RAYMOND KOCER

Raymond Kocer owns the Northwest Quarter, and the Northwest
Quarter of the Northeast Quarter of Section 23, Township 36 North, Range 37
West of the Sixth Principal Meridian, Bennett County, South Dakota.

Raymond Kocer uses this land for growing alfalfa.

The Petitioners believe the evidence will show that the Refuge
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" consistently flooded his property which results in the loss of alfalfa and
his hayland. The loss of productivity is due to two things. First, the
affect of persistent flooding on vegetated growth and second, the inability
to harvest a field on a timely basis due to extended flooding.

The water table on Raymond Kocer's property was maintained at and above
the soil surface during the growing season from three sources. One source
of flooding was the discharge from a Refuge impoundment structure located
along the East edge of the Refuge's property in the Northeast Quarter of
Section 22, Township 36 North, Range 37 West. The capacity of the supply
ditch located on the Kocer property was constantly exceeded and the
out-of-channel flow flooded the hayland. The Refuge impoundment was above
the level of the Kocer property and when flooded the water pipes below the
surface and enters the ground water, causing a persistent water table at or
above the surface of the soil. The Refuge's flooding activities on the
Southwest Quarter of Section 23, Township 36 North, Range 37 West maintains
the water table at or above the soil surface on Raymond Kocer's adjoining
- properties in the Northwest Quarter of Section 23. Observations of the
field shows the increase of saline areas and areas where alfalfa was
repeatedly drowned out and replaced by native grass species.

One of the important things to take into consideration is the type of
soil on the Refuge property and Raymond Kocer's property where they join
each other. It is Loup soil. Loup is a fine sandy 1oam. The problem is
that once you get the first 18" of the Loup soil saturated you get movement
into the subsurface. The Petitioners believe the evidence will show that
the subsurface water moves laterally and results in the water being piped
onto the adjoining land, which is owned by Raymond Kocer. So that when the

water pipes up onto Raymond Kocer's property it affects his vegetation.
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When water pipes it can travel 10', 20', 50', 100' and come up at some other
point. It can also travel as far as a half a mile or can go all the way for
a couple of miles. In connection with Raymond Kocer's property, not only is
there sand in the soil but there's also a natural grade that allows the
water on Raymond Kocer's land to flow great distances.

The affect of the flooding on Raymond Kocer's property is that the
vegetation has replaced the native grasses with rushes and smartweed on the
edges and cocktail barleys on the extreme edges. There are cattails present
also. The Petitioners belive that the evidence will show the presence of
cattails indicates the area is under water most of the year, instead of
during the "irrigation season" as indicated in the Applications filed in
this matter. Along the fence line, there are willows present on both
Kocer's and the Refuge properties. In order for those willows to be present
there would have to be a high water table. The presence of the smartweed
indicates the area has a water table at or near the surface for a
considerable portion of the growing season.

As a result of the water management practices on the Refuge property,
Raymond Kocer has had seasons when his hay has been surrounded by water
which prevents him from removing it. 1In the past, Raymond Kocer gave the
Refuge permission to push water across his property. The Petitioners
believe the evidence will show that he did so because he believed that they
had the right to do that. Given the fact of the harm this practice is doing
to his property and given the fact that the soil conditions make the
property subirrigated, there is no need to irrigate his land because the
subirrigated soil should be sufficient to allow him to raise the necessary
alfalfa. The Petitioners will submit the photographs to document the Joss
of grass, alfalfa and hayland and the area is converted to a marsh-type

vegetation by the near yearlong flooding.
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(d) CHARLES EMLEY
, Charles Emley owns or jeases property that is affected by the
Applications to be considered by the Water Management Board. He presently
owns the North Half (N%) of Section 29 in Township 36 North, Range 36 West,
through which EIm Creek flows; along with the North Half of the Southeast
Quarter (N4SE%) of Section 29, Township 36 North, Range 36 West, through
which Elm Creek also flows. The other piece of property he has under his

control is leased from the Episcopal Church, described as:

The West Half of the Northwest Quarter (WéNW4) and
The Northwest Quarter of the Southwest Quarter (NW4SWA4) in
Section Twenty-four (24),
Township Thirty-six (36) North,
Range Thirty-seven (37) West,
Bennett County, South Dakota.

This is known as the Church Property.

EFFECTS ON CHURCH GROUND OWNED BY EMLEY

In the map which was attached to the original Application 1927-2 it
shows that from Diversion One, which is a diversion on Lake Creek, which the
Refuge seeks to have validated as a vested water right dating back to the
date the Browns had the property, that water will be used to irrigate land
owned by the Refuge and the Church ground leased by Emley.

Emley has had this land under lease and expects to present at the
hearing documentation from the owner of that land, the Episcopal Church,
that they consent to his participation in the proceedings on their behalf
and to represent their interest.

On the east edge of this property the Refuge has constructed a
diversion that blocks the natural drainage of the land, this diversion being

on the East Half (E%) of Section 23. The result of this diversion or ditch
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is to impound water wherein the flooding is nearly season long and has
resulted in the development of a wetland vegetative type. There has been a
loss of productivity and Mr. Emley is prevented from harvesting the site.
In a photo display which will be presented to the Water Management Board it
will show white and yellowish grass. The yellowish grass indicates where
ponds of water gather. This is evidence of how the interference with the
drainage has caused different vegetation to spring up. Furthermore, the
Petitioners expect to present evidence that the interference with the
drainage that 1s a resuit of the Refuge's constuction of the raised ditch
affects 40% of that property known as the Church Ground Mr. Emley has under
lease.

The Church Ground contains two types of soils, Loup fine sandy loam,
(Lo) and Dunday and Elsemere loamy fine sand (Du) which constitute the bulk
of the soils found on both adjoining Refuge and the privately owned Church
properties. Both the Loup and Dunday soils are subirrigated and have a
water table that may reach the surface for short periods during the opening
season and does not drop beyond 36 to 60 inches below the surface for the
remainder of the growing season. The persistent flooding of these soils by
the Refuge adversely affects the productivity of these soils and has
resulted in major areas being degraded to a marsh type vegetation. The
Refuge practices of using water by impounding it allows for the underground
flow of water from the Refuge property onto the private "Church Property".
Because of the indiscriminate irrigation on the Church Property as a result
of the water management practices of the Refuge it interferes with the
natural processes and limits the type of vegetation that one would
customarily find on the soils located on the Church Property.

Moving south from the site of the Church Property, one can observe the

wetland sites that developed below the Refuge impoundment. The Petitioners
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expect the evidence to show that the Refuge's practice of flooding this area
begins in February and continues into July and sometimes as late as August
and results in maintaining the water level at or near the surface of these
soils. The Refuge's impoundment structure is above the level of the
property and when filled the water pipes below the fill and raises the
ground water causing a persistent water table at or near the soij surface in
the soils immediately below the structure.

The Petitioners expect the evidence will show that Emley has been
unable to harvest the hay from this area until late in the haying season.

The Petitioners further expect the evidence will show that at the
extreme southern end of the Church Property the flooding program of the
Refuge that existed is of such a magnitude that at harvest time the water is
above the soil surface, preventing harvesting of the site. The condition is
created by a diversion structure constructed by the Refuge and located south
and east of the site. This diversion has created the sediment buildup that
in turn causes flooding of the private properties.

Finally, the Petitioners expect the evidence to show that Emley had no
problems in operating his property at the Church Ground until the Refuge
took over the operation of the Brown Ranch and began its water management
practices.

(e) ELM CREEK GROUND OWNED BY EMLEY

The Refuge, in its Brief, contends that Emley's Elm Creek property has
no bearing on these proceedings. The Petitioners contend that the effects
Emley has experienced on his Elm Creek property as a result of the Refuge's
water management practices clearly demonstrate the type of waste that
private land owners can expect to endure as a result of the Refuge's water
management practices to allow to divert water from Lake Creek or further

develop Springs for flood irrigation.
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The effects upon the property owned by Charles Emley through which Eim
Creek flows is a result of the fact that the Refuge has installed control
structures in the Southeast Quarter (SE%) of Section 20, Township 36 North,
Range 36 West, which obstructs the flow of Elm Creek thus resulting in the
buildup of sediment in the channel. Because of the buildup of sediment in
the channel, this results in an out-of-channel flow and season long flooding
of the Emley property causing the vegetation to change to a
sedge-rushfoxtail barley type. The Petitioners believe the evidence will
show that the control structure was built to aide the Refuge in attempting
to develop wetlands habitat on their property. Part of the problem with the
control structures that have been installed is the size of the siphon. What
they have done is place siphons in the control structures to allow the water
to flow through to Pool No. 7 but their siphons are so small they cannot
handle the flow of the water. As a result, Elm Creek goes down and goes
through a culvert instead of filowing on into Pool No. 7. The diverted Elm
Creek slows the progess into Pool No. 7 and as a result it causes Elm Creek
to go out of its banks. By the Refuge's backing water up on Emley's
property through which Elm Creek flows it causes ponding and results in the
vegetation developing into foxtail barley. By backing the water up onto
Emley's property, it kills out the plants that are there that can't stand
season long flooding. EIm Creek is a perennial stream. When you have
severe conditions and the flow leaves sediment silted in, it changes the
vegetation and affects the productivity of the ground.

The Petitioners expect the evidence will show that Emley on his own
made an attempt to correct the siltation but because of the Refuge's
continued practices, which practices include damming up the flow of the
creek which causes the creek to settle outside its banks, that results in

siltation damages to the adjoining crop land.
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One of the problems Emley has, in trying to use this area in Section 29
for pasture, is that it causes foot rot of the cattle due to the water
saturation of the ground.

The Petitioners expect the evidence will show that at one time in the
1940s and 50s before the water management practices adopted by the Refuge on
Elm Creek the creek was deep enough to swim in. Now, it's s1lted.1n, and
the water backs up on Emley and interrupts the free flow of the water.

It should be noted and is conceded by the Petitioners that while the
flooding on Emley's property in Section 29 is, known as the EIm Creek
property, is not the result of any of the water sought to be developed on
the Applications now pending before the Water Management Board, this
flooding shows the Refuge is wasting water as a result of their water
management practices and until the Refuge can control its water management
practices so as not to damage adjoining private land, they should not be
granted any further water permits.

(f) WENDALL DeKAY

Wendall DeKay runs a cattle operation downstream from the U.S. Fish &
Wildlife Service. That the U.S. Fish & Wildlife Service set up a number of
diversions to spread the water from the springs over the land which was the
Cedar Creek Ranch Company thereby obstructing the natural flow of those
springs. That after the spring water has been diverted the excess
eventually rejoins the natural flow and is discharged onto the private land
owned by DeKay. That the quality of the water discharged onto DeKay's land
by the U.S. Fish & Wildlife Service is such that DeKay's cattle refuse to
drink from the stream so that they would walk to water tanks near the DeKay
ranch headquarters to obtain their drinking water rather than drink from the

stream. Petitioners expect evidence will also be introduced that other
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downstream landowners are deprived of water during critical times in their
operations because of the obstructions the U.S. Fish & Wildlife Service had
placed in the flow of water through Cedar Creek Ranch.

Because the U.S. Fish & Wildlife Service's utilization of the water has
affected the quality and the quantity of the water, this issue should be

resolved by denying the Application.

C. Identification of Extraordinary Legal Issues which may Arise During
the Hearing on Application No. 1927-2.

Issue 1. Whether the approval of the U.S. Fish & Wildlife Service
Application 1926-2 would impair the rights of others.

The South Dakota Supreme Court has heild:

that the right to water by prior appropriation is
limited 1n every case in quantity and quality by
the uses for which the appropriation is made.
(emphasis added).

". . . the appropriation does not confer such an
absolute right to the body of water diverted that
the owner can allow it, after its diversion, to run
to waste and prevent others from using it for mining
or other legitimate purposes.”

Stenger v. Tharp, 94 N.W. 402, 404 (1903).

In the instant case, the Petitioners expect the evidence to show that
Wendell DeKay runs a cattle operation downstream from the U.S. Fish &
Wildlife Service. That the U.S. Fish & Wildlife Service set up a number of
diversions to spread the water from the springs over the land which was the
Cedar Creek Ranch Company thereby obstructing the natural flow of those
springs. That after the spring water has been diverted the excess
eventually rejoins the natural flow and is discharged onto the private land

owned by DeKay. That the quality of the water discharged onto DeKay's land
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by the U.S. Fish & Wildlife Service is such that DeKay's cattle refuse to
drink from the stream so that they would walk to water tanks near the DeKay
ranch headquarters to obtain their drinking water rather than drink from the
stream. Petitioners expect evidence will also be introduced that other
downstream landowners are deprivéd of water during critical times in their
operations because of the obstructions the U.S. Fish & Wildlife Service had
placed in the flow of water through the Brown Ranch.

Because the U.S. Fish & Wildlife Service's utilization of the water has
affected the quality and the quantity of the water, this issue should be
resolved by denying the Application.

Issue 2. Whether the U.S. Fish & Wildiife Service's Application No.
1927-2 is a beneficial use of water when the U.S. Fish & Wildlife Service's

use of water has resulted in flooding private 1and adjoining the Refuge
owned by the U.S. Fish & Wildlife Service.

The U.S. Fish & Wildlife Service argues that the beneficial use is
determined by whether the use of the water is reasonable and useful and
beneficial to the appropriator. This argument neglects to read the entire

definition of "beneficial use" found at SDCL 46-1-6(6) which reads:

“Beneficial Use" Any use of water within or
outside the state, that is reasonable and useful
and beneficial to the appropriator and at the
same time is consistent with the interests of

the public of this state and the best utilization
of water supplies; (emphasis added)

Thus, the definition of "beneficial use" requires a two-pronged test to be
used to make a determination if indeed the use of water constitutes a

beneficial use. In summary, that two-pronged test is:

2R



(1) That the use of the water is reasonable and useful and

beneficial to the appropriator; and

(2) That the use is consistent with the interests of the

public and the best utilization of water supplies.

Petitioners contend that even under the first prong of the definition
of "beneficial use" the Application must fail.

The Applicant argues in the Prehearing Brief that appropriator of the
water determines whether its use of the water is beneficial and that the
Petitioners attempts to tell the Refuge that its use of Lake Creek is not
beneficial must be disregarded. However, in the documents the Refuge
provided to the Petitioners through the discovery process reveal that

they're not increasing duck production on the Refuge. Total duck production

for the years 1983 through 1990 reveal the following:

YEAR: TOTAL DUCK PRODUCTION:
1983 12,915
1984 6,770
1985 6,419
1986 3,519
1987 2,886
1388 2,510
1989 1,259
1990 1,360

Clearly, these records reflect the Refuge's consumption of additional
quantities of water are not going to add to duck production. 1In fact, when
the Refuge acquired the Brown Ranch in 1971, their duck production was only
4,638. Rolf Kraft, in his deposition, blames the decrease of ducks on the
carp population. But as far back as 1971 the Refuge recognized the Refuge
would probably never erradicate carp from the Refuge but that good barriers
would help control the population. Evidently those barriers have only

helped to flood adjoining private property and not control the carp.
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The evidence will demonstrate the use of water is not reasonable and
useful and beneficial when that use causes flooding of adjoining private
lands. It stands to reason that if the Fish & Wildlife Service's
utilization of water results in flooding of adjoining private lands that
they are using more water than they need. Our Court in the past has focused
attention on the matter of efficient utilization of water so as to take into

consideration if there is an unwarranted waste of water. Cook v. Evans,

185 N.W. 262, 265 (S.D. 1921), modified on other grounds, 186 N.W. 571,

(S.D. 1922). Furthermore, the Legislature has provided that no
appropriation of water in excess of the reasonable needs of the
appropriators may be aliowed. SDCL 46-5-5. A South Dakota riparian is
1imited by the concept of "reasonable use", he can claim only water which he

can use for a beneficial purpose. Redwater Land and Canal Company v. Reed,

128 N.W. 702 (S.D. 1910). In this case case the lands are subirrigated and
do not need to be irrigated. It is logical to conclude that the U.S. Fish &
Wildlife Service is claiming more water than it can use when it floods
adjoining private land.

Furthermore, it is interesting that the Refuge application states that
it wishes to use the water to flood irrigate the Brown Ranch and that this
firrigation will occur during the irrigation season. However, the
Petitioners expect the evidence will show that the "irrigation" occurs on
the Brown Ranch from February through as late as August of each year and
that this is not the "irrigation season" in Bennett County. Furthermore,
the evidence will demonstrate that the soil content on the Brown Ranch is
not suitable to fiood irrigation. A soil survey map shows that the
predominant soil on the Brown Ranch are Lamo (La), Loup (Lo), Dunday (Du).

According to the irrigation guide published by the United States Department
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of Agriculture, Soil Conservation Service, for 1978, these soils are not
suitable for surface irrigation as contemplated by the Refuge. Quite
Clearly it would appear that the Refuge is attempting to use the guise of
irrigation to create wetland habitat.

The second prong of the test is determination of whether the use is
consistent with the interests of the public and the best utilization of
water supplies.

Our Legislature has recognized that because of the prevailing
conditions in South Dakota our water resources must be put to the fullest
extent of the beneficial use of which they are capable. The U.S. Fish &
Wildlife Service is creating marginal conditions even to support wildlife
and waterfowl by their utilization of the water resources. Furthermore,
they have approximately 9,300 acres available as part of the original Refuge
to create slough-1ike conditions for waterfowl to exist in. If the evidence
establishes that there is no need to irrigate in order to provide sufficient
forage for wildlife and waterfowl, then an inference can be drawn that the
Fish & Wildlife Service wants to spread water over the land under the guise
of irrigation to create slough-like conditions for waterfowl. However, they
have approximately 9,300 acres in the original Refuge boundaries that
contain adequate slough-1ike conditions to meet the needs of waterfowl.

Our State also gives domestic use of water precedence over
appropriative rights. SDCL 46-1-5. Petitioners urge the Water Management
Board, based upon consideration of the circumstances and facts present in
this case, to determine that it is not a beneficial use to allow water to be
appropriated for cultivating food for wildlife and waterfowl as was done in

Lake Shore Duck Club v. Lakeview Duck Club, 166 P. 309 (UT 1917).

Furthermore, the adoption of such a rule would be consistent with the

proposed amendments to the general rules adopted by the Department of Water
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and Natural Resources, Division of Water Rights, and the definition for
“stock watering" found at ARSD 74:02:01:01 as reworded to strike "buffalo,
deer, elk, antelope and other wild animals that are managed for the public
by a governmental agency" from that definition of stock watering of animals.

Consequently, this issue should be resolved by denying the Application.

Issue 3. Whether the Application is in the Public Interest when it
Seeks to Appropriate Water for Wildlife and Waterfowl Habitate and Forage
that Results in Flooding Adjoining Landowners.

Petitioners contend that the standard for determining what is in the
public interest is set forth in SDCL 46-1-4 which provides in pertinent
part:

It is hereby declared that because of conditions
prevailing in this state the general welfare requires
that the water resources of the state be put to
beneficial use to the fullest extent of which they
are capable, and that the waste or unreasonable
method of use of water be prevented, and that the
conservation of such water is to be exercised with

a view to the reasonable and beneficial use thereof
in the interest of the people and for the public
welfare. The right to water or to the use or flow
of water in or from any natural stream or watercourse
in this state is and shall be limited to such water
as shall be reasonably required for the beneficial
use to be served, and such right does not and shall
not extend to the waste or unreasonable use or
unreasonable method of division of water.

Accordingly, if the evidence demonstrates that the U.S. Fish & Wildlife
Service's utilization of water results in flooding of adjoining landowners,
that the land the U.S. Fish & Wildlife Service seeks to irrigate has
sufficient moisture already to provide native grasses, wild hay or wild

meadow without the artificial application of water, then it is not in the

interests of the public to approve the Application.
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The U.S. Fish & Wildlife Service strongly disagrees with any contention
that they are committing waste, but Petitioners contend that not only do their
practices indicate that they have no intention of irrigating the land, but
even the words of the representative of the U.S. Fish & Wildlife Service
reveal that their intent is to spread water out over the land to create
sloughs for waterfowl. That in 1984 in connection with Application No.
1921-2 the representative of the U.S. Fish & Wildlife Service stated that
they 1et the water flow over the land when the dam is full to create a
larger slough for the "l1ittle duckies". The Petitioners recognize that
these statements were not made in connection with Application No. 1927-2,
but when considered along with all the evidence concerning Application Nos.
2191-2 and 1921-2, the evidence will demonstrate that there is no need to
irrigate the lands in question under Application No. 1927-2 and that the
Application 1s being used as a subterfuge in order to create sloughs for
waterfowl.

Because the Application to appropriate the water does not support a
practice of irrigation as defined by ARSD 74:02:01:01, but does support the
contention that the water is being wasted, then it is not in the public
interest to grant the Application. This issue should be resolved by denying
the Application.

Issue 4: Whether Application No. 1927-2 should be denied when the
diversions placed on Lake Creek result in the flooding of adjoining land.

SDCL 46-5-2 provides:

Any person owning land through which any
non-navigable stream passes, may construct anf
maintain a dam across such non-navigable stream
if the course of the water is not changed,
vested rights are not interfered with, and no
land flooded other than that belonging to the
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such purposes has been secured.

Furthermore, the South Dakota Supreme Court has held that where there
was a seepage of water onto land because of an increased water level in the
river due to a dam and interference with the drainage off an adjoining
landowners land, that the dam owner constitutes a flooding within the

meaning of SDCL 46-5-2 (formerly SDC 61.0101). Willadsen v. Cranord, 60

N.W.2d 692 (S.D. 1953). Petitioners believe the evidence will demonstrate
that not only did the diversions on Lake Creek by the Applicant result in
the flooding of adjoining pri?ate land, but also flooded out a county road
belonging to Bennett County, which flooding persisted until such time as the
U.S. Fish & Wildlife Service dredged Lake Creek on its side of the county
road.

This issue should be resolved by determining that the diversions
constitute flooding adjoining private land and consequently the Appiication
should be denied.

The Applicant, in its Prehearing Brief, contends that any question
concerning the flooding of adjoining lands on Emley's Church Property,
Lawrence Kocer and Brett Heath's property should be disregarded because the
Refuge has acquired.a prescriptive easemenf across .the affected portions.

However, Petitioners contend the law concerning prescriptive easements
does not pertain to the situation. First, in order to claim a prescriptive
easement the Refuge would have show a continuous use of the property for
twenty (20) years. The evidence will show the Refuge acquired the property
in September of 1971. Up until that time, the property was being leased by
the Buckles. Petitioners expect the Buckles to testify they did not
irrigate the land when they operated it. Furthermore, the Refuge's annual

report covering the year 1971 states that in connection with the acquisition
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of the Brown Ranch in 1971, "This new area includes about 2,000 acres of wet
meadow that will present a real management challenge in the next few years.
It is not intended that large pools be constructed to flood this meadow.
Rather, management will be concentrated on working within the area's present
capabilities." Additionally, the report issued by Edwin B. Stevenson on
February 29, 1972, with the Division of Wildlife Refuges shows the Refuge
recognizes that they do not own the land on the north side of Lake Creek and
that they should be careful not to divert water across these private lands
without first having approval from the landowners. Quite clearly it would
seem that any diversion of water across the lands of Emley, the Kocers or
Heath was done with their approval and not by adverse action which is
acquired under the prescriptive easement statutes.

Second, the Refuge would need to show when they commenced using Emley,
the Kocers and Heath's property for flooding purposes without the
Petitioners' permission. Our Supreme Court has held that in the case of an
easement the owner of the servient estate (in this case the Petitioners) in
order to avoid the acquisition of an easement by prescription, has the
burden of rebutting this presumption by showing the use was permissive.

Kougel v. Curry, 44 N.W.2d 114, 117 (S.D. 1950). 1In this case, it would

appear from the records provided by the Refuge in 1971 they anticipated they
would only be pushing water across this property with the permission and
consent of the private land owners. Furthermore, the Petitioners contend
that no easement can be claimed in this case because the water does not flow
over the real property of the Petitioners, but rather sits on the real
property and saturates it so that the land in question cannot be farmed.

Our South Dakota Supreme Court has held that a dominant landowner (in this

case the Refuge) may only cast surface waters "over" and not "on" the
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servient estate (in this case, the Petitioners property). Winterton v.

Elverson, 389 N.W.2d 633, 636 (S.D. 1986). Petitioners contend that due to
the continuous but slower rate of discharge the surface water now remains on
many of the Petitioners lands and therefore such action is not permissible
under South Dakota law.

Furthermore, our Court has held that the drainage rights of the
dominant landowner must also be exercised reasonably, even though the

surface water is discharged into a natural watercourse. Feistner v.

Swenson, 368 N.W.2d 621, 623 (S.D. 1985).
In Thompson v. Andrews, 165 N.W. 9, 13 (S.D. 1917) the Court set forth

a reasonableness doctrine.

But even though the waters of the basin in question
are surface waters and there is a legal burden upon
respondent's lands to receive such waters through the
natural water course crossing such lands, such burden
and the accompanying easement is one that is reasonable,
or, as above noted, one consenant with good neighbor-
1iness. Under the claim of an easement, appellant
could not rightfully turn upon the servient estates
large volumes of water, out of all proportion to the
capacity of the water course, and thus cause serious
damage to respondent.

Petitioners contend the problems that Lawrence Kocer and Brett Heath
experience are not as a result of irrigation practices, but resolve down to
the method in which the Refuge handles the drainage on Lake Creek, and that
allowing for sediment to build up into Lake Creek so that it flows out of
its channel to sit on the Petitioners' property, the Refuge's claim to a
prescriptive easement fails.

Finally, Petitioners contend the Refuge should be barred from

contending they have a prescriptive easement over Petitioners' property
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inasmuch as this hearing was set to be tried to the Water Management Board
in June of 1991 to resolve any question as to what rights the Refuge had,
and at that time the Refuge filed a motion to withdraw its application, thus
causing a delay of these proceedings of more than a year. At the time the
Refuge made the motion, it stated that it was done in good faith and not for

the purpose of delay or undue advantage. Quite clearly, by delaying the

proceedings for past the September, 1991 date for hearing the Refuge got in
their 20 years of ownership and claimed a prescriptive easement from
September of 1971. Our Supreme Court has previously held in a case in which
a prescriptive easement was being claimed that there is an equitable maxim
and that "he who comes into equity must come with clean hands". Miller v.

County of Davison, 452 N.W.2d 119, 121 (S.D. 1990). This doctrine demands

that the party seeking equity, such as obtaining a prescriptive easement,
must have acted fairly and in good faith as to the controversy in issue.
Petitioners contend that to claim a prescriptive easement based on a 20 year
use from September of 1971 as the result of a motion to withdraw a previous
application which was resubmitted causing a continuance of these proceedings
cannot be construed to have been done fairly and in good faith if the Refuge
seeks to invoke the doctrine of prescriptive easement.

Courts have held that if a prescriptive right could be acquired, it
must necessarily be restricted to its limits when the period of prescription
commenced, even though the right be asserted on behalf of the public . . . A
prescriptive right is not enlarged by the enlarged use during the period of
prescription, enjoyed by those who claim it, but is measured by the extent

of the use at the commencement of the prescriptive period. Behnisch v.

Cedarburg Dairy Co., 192 N.W. 447, 448 (Wis. 1923). Consequently, if the

Refuge persists in its claim for a prescriptive easement, it must
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demonstrate what amount of land was originally affected when it first
commenced and what amount of water was originally pushed across that
property when the prescriptive easement commenced.

As for the Refuge's argument that Heath and Kocers "came to the
nuisance", the Petitioners contend tht this argument must fail under the
evidence that will be presented to the Water Management Board. The
Petitioners expect the evidence to show that Emley and the Kocers had no
problems 1in operating their property until after the Refuge acquired the
Brown Ranch and started using the water on the Brown Ranch to create
diversions and pools.

With respect to Brett Heath, based upon correspondence from Homer
Bradley, the Refuge Manager at LaCreek in 1945, to the Regional Director in
a letter dated August 1, 1945, he recognizes the problem on the property,
which was owned by the Williams at that time and subsequently acquired by
Heath, that a flooding situation has occurred on the Heath lands and
anticipates possible future flooding because "the Lake Creek channel has
been continually building up with shifting sands and that the flooding
situation may become worse in the future". Quite clearly the Heaths, after
they acquired the land, intended to take care of the nuisance of the
sediment buildup in what they thought was an agreement with the Refuge to
build a straight channel for Lake Creek to flow through, and that the Refuge
would keep the Creek dredged so that there would not be any sediment
buildup.

Finally, arriving first in an area and maintaining a nuisance does not

grant a perpetual easement to continue the nuisance. Kellogg v. City of

Viola, 227 N.W.2d 55 (Wis. 1975).
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Issue 5. Whether the Application has any Priority when the Applicant's
Predecessor in Interest Did not use the Water for Irrigation from 13851
0

hrough 1971.

The Petitioners expect the evidence to show the U.S. Fish & Wildlife
Service's predecessor in interest to the land which is the subject of these
proceedings originally tried to develop the water for hydroelectric power
and creating a fish hatchery. That ditches were used to drain the water off
the fields. That there was some irrigation in the 1940's to try to develop
an alfalfa crop, but the Opponents expect the testimony to show that this
was discontinued by 1951 and from 1951 through 1971 the owners and operators
of the land Which is thé subject of this Application did not use the water
for irrigation purposes. That after the U.S. Fish & Wildlife Service
obtained ownership of the land in 1971, they began to use water by diverting
it and spreading it out over the land.

South Dakota law provides that if there is a failure to use
beneficially appropriated water, subsequent use of the water does not revive

the water right. SDCL 46-5-37. 1In re Cancellation of Stabio Ditch Water

Right on Spearfish Creek, 417 N.W.2d 391 (S.D. 1987). Further, vested

rights is defined at SDCL 46-1-9(1) as:

The right of a riparian owner to continue to

use water actually applied to any beneficial

use on March 2, 1955, or within three years

immediately prior to that date, to the extent

of the existing beneficial use made of the

water;

Opponents contend that if the water was not used from 1951 through 1971

then the applicant has no vested right to be validated. This issue should
be resolved in favor of the Opponents by denying the Application.

II.
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APPLICATION NO. 2191-2:

A. Statement of Facts which Opponents Intend to Prove in Support of
Their Position.

Petitioners would rely upon the same or similar facts contained in Part
1.B. of this Brief.

B. Proceedings involving Application No. 2191-2.

In June of 1984, the U.S. Fish & Wildlife Service made application
for a permit to appropriate 3.36 cubic feet per second of water to irrigate
235 acres. The source of the water to be used for irrigation would be from

springs and the land to be irrigated included the following:

Township 36 North, Range 37 West, 6th P.M.

Section 22: WY%SWY%, SY%SE%

Section 23: SWWUSWWLSWY4, SWUSEUSE%

Section 24: EY%SWA4

Section 25: NEWNWA4

Section 26: NYNW4, WANWANEY,

Section 30: WHNWA

Notice of Hearing to validate Vested Water Right Application No. 2191-2
was published in the Bennett County Booster after December 16, 1991, and
thereafter Raymond J. Kocer, Brett A. Heath, Wendell DeKay, Lawrence H.
Kocer, Kenneth M. Keegan and Charles W. Emley filed a Petition opposing the

jssuance of the water right.

C. Identification of Extraordinary Legal Issues which may Arise
during the Hearing.

The same issues identified in Part I.C. of this Brief will apply to

this Application also. Since these issues have been addressed above, they
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will not be repeated, except for the additional argument that Rolf Kraft, at
his deposition on May 21, 1992, stated that the Refuge wanted a water right
on the springs to protect the amount of water that is coming out of the
springs and that the reason the Refuge decided they wanted that water right
is that an number of years ago there was some discussion that some private
interests were wanting to use water out of the Oglala Aquifer and transport
the water to Texas and the Refuge's concern was that if water mining reduced
the amount of water in the sandhills, it might reduce the water table in the
Sandhills to the point it might impact the Refuge's springs, and without a
water right the Refuge wouldn't have much recourse in that regard. Kraft
Deposition, pages 181-182. Clearly, if the underlying reason for seeking a
water right on the springs is to protect subsequent development of that
water by a third party, then the Refuge is conceding that it does not need
the water for irrigation purposes, which is the purpose of Application No.

2191"2.

III.
APPLICATION NO. 1921-2:

A. Description of Relief Requested.

In Application No. 1921-2, the U.S. Fish & Wildlife Service has filed
" an application to amend existing Watef Permit No. 265-2 by changing the
diversion points and the acreage presently covered by the existing Water
Permit. Under the existing Water Permit, it allows for appropriation of
4.45 cfs from Cedar Creek to irrigate some 366 acres. The Application
proposes to change the point of diversion from the Southwest Quarter of the
Southwest Quarter (SWWSW4) in Section 25, Township 36 North, Range 37 West,
Bennett County, South Dakota to the Southeast Quarter of the Northwest
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Quarter (SEYNW4), Section 25, Township 36 North, Range 37 West, Bennett
County, South Dakota. The original Permit allows the following land to be
irrigated, namely: South Half of the Northwest Quarter (S¥NW4), South Half
of the Northeast Quarter (S¥NEX), North Half of the Southeast Quarter
(N%SE%), Section 25, Township 36 North, Range 37 West; Southwest Quarter
(SW4%), South Half of the Northwest Quarter (S¥%NW4), Section 30, Township 36
North, Range 36 West of the 6th P.M., Bennett County, South Dakota,
containing approximately 366 acres. The Application requests a change in
the land affected by the water use to the North Half (N%), Southwest Quarter
(SW4), North Half of the Southeast Quarter (N%SE4), Section 25; the
Southeast Quarter of the Southeast Quarter of the Northeast Quarter
(SEXSEXNE%), Section 24; all in Township 36 North, Range 37 West; and the
East Half (E%) of Section 19, Township 36 North, Range 36 West, Bennett
County, South Dakota, for a total of 362 acres with an appropriation of 3.89
cfs.

Petitioners are requesting that this Application be denied because
there is no need to irrigate the land requested to be changed as affected by
the Water Permit, and the Applicant's practice of spreading water over this
changed irrigated land does not constitute irrigation, and for these

reasons, the Petitioners request the Application be denied.

B. Statement of Facts which Opponents Intend to Prove in Support
of their Position.

The Petitioners expect the evidence to demonstrate that the land to
which the Application wishes to have the irrigation permit changed does not
need to be irrigated. The Applicant's predecessors in interest did not need

to flood irrigate these grassiands to produce hay and it is not necessary to
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flood irrigate these same grasslands to create wildliife habitat. That when
this Application was originally submitted in June of 1984 the Chief Engineer
recommended denial of Application No. 1921-2 on May 24, 1985 because of
information received that the proposed flooding of land for fish and
wildlife production did not constitute irrigation and therefore the
irrigation water rights should not be tranferred to the new owner. Further,
the Petitioners expect the evidence to show that when the Application was
originally submitted Rolf Kraft, the project manager for the U.S. Fish &
Wildlife Service, made a statement to Betty Westland, a representative of

- the Water Rights Division, that the U.S. Fish & Wildlife Service let the
water flow over the land when the dam is full to create a larger slough, for
the "Tittle duckies". Kraft also stated that they are not going to plant
anything on the land.

Thereafter, apparently the U.S. Fish & Wildlife Service changed {ts
position and in letters to the Division of Water Rights the Applicant
contended that the water covered under the permit is not changed and {t
would be the Service's practice to flood irrigate native grasses for the
purpose of providing wildiife with food and habitat which would not vary
from the practices of those who irrigate the same type of crop for cattle

grazing.

C. Identification of Extraordinary Legal Issues Which may Arise during
the Hearing.

Issue 1: Whether an Applicant has met its burden for amending a
permit to sever and transfer irrigation rights to different land when the
basis of the Application when the dam which was authorized as the diversion
point under the original Permit was breached and not in working condition.

SDCL 46-5-34 governs, in pertinent part, those situations in which

an amendment of a water permit is required for severance and transfer, 1t
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provides:

A1l water used in this state for irrigation
purposes shall remain appurtenant to the land
upon which it is used. However, if for any
reason it should become impracticable to use
all or any part of the water beneficially or
economically for irrigation of any land to
which the right of its use is appurtenant,
all or any part of the right may be severed
from the land and simultaneously transferred
and become appurtenant to other land without
losing priority of right previously established,
subject to existing rights, upon approval of
an application for an amended permit. No
increase in total acres irrigated may be
allowed under this section.

Consequently, the water rights for irrigation may not be transferred to
different land unless it becomes impractical to use all or part of the water
beneficially or economically for irrigation, then the right may be severed
from the land without loss of priority if there is no detriment to existing
rights. In the instant case, the Applicant has made no showing as to why it
is impractical to use all the water beneficially or economically for
irrigation on the land to which it is appurtenant. There is some indication
in the permit that the existing dam has fallen into disrepair. But the
Applicant has not demonstrated why that dam cannot be repaired to continue

its use under the existing Water Permit, particularly if it was of earthen

construction.
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Issue 2: Whether it is in the public interest and a beneficial use of
water to allow an existing Water Permit to be severed from the land and
simultaneously transferred and become appurtenant to other land without
Tosing priority of right when the practices of the Applicant and the
representations made by the Applicant's representatives indicate the water
is to be used to create a slough for waterfowl.

It is clear from SDCL 46-5-34 and 46-5-34.1 that when an application is
made for approval of the severance of irrigation water to be used for
irrigation of other land, the applicant must continue to use the water for
irrigation purposes. When an appropriator changes from irrigation to
another use, the Commission cancels the first permit and issues another;
thus, the old priority date is lost and a new priority acquired on the date
the new permit is issued. In the instant case, the Petitioners expect the
evidence will demonstrate that the land which Applicant wishes to have the
water permit transferred to does not need to be irrigated to provide native
grasses for forage and that the Applicant's present use of this Water Permit
is to create a slough for waterfowl. Consequently, this issue should be

resolved by denying the Application.
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INTRODUCTORY STATEMENT

- This appeal is the result of the United States Fish and
Wildlife Service filing three applications with the South Dakota
Division of Water Rights. All three applications were consolidated for
hearing on July 22-24, 1992, before the Water Management Board. The
first application filed by the United States Fish and Wildlife Service
is labeled 1927-2 and seeks to validate an alleged vested water right.
The second application is 2191-2 which is an application for a permit
to appropriate water out of six springs on land owned by the United
States Fish and Wildlife Service. The third application is No. 1921-2
which seeks to amend existing Water Permit No. 265-2. As a result
there are three separate certified administrative records for each
application. But only one hearing transcript and one set of Exhibits.

Documents found in the Certified Record for Water Permit No.
1921-2 will be identified as "1921-2 R" with the appropriate number;
documents found in the Certified Record for Water Permit No. 1927-2
will be identified as "1927-2 R" with-the appropriate numbér; and
documents found in the Certified Record for Water Permit No. 2191-2
will be identified as "2191-2 R" with the appropriate number.

The transcripts of the July 22 - July 24, 1992 hearing are
referred to as "TR1", to refer to Volume 1 of the transcript of the
hearing on those dates, and "TR2", to refer to Volume 2 of the
. transcript, and "TR3", to refer to Volume 3 of the transcript of the
hearing on those dates. A transcript of the hearing on December 2,
1992, is referred to as "TR4". References to Findings of Fact-and
Conclusions of Law refer to those adopted by the Water Management Board

dated January 7, 1993, unless otherwise noted.



The Exhibits used at the hearing will be identified as
“"gxhibit" followed by the number or letter assigned at the hearing.
Attached hereto as an Appendix is a map of the USFWS, Brown Ranch and
the location of Petitioners' Emley, Heath and Kocer properties. Also
included on this map is the location of the diversions of Lake Creek in
connection with Application No. 1927-2; the approximate location of
the springs that are part of Application No. 2191-2; and the location
of the dam and its changed Tocation in connection with Application No.
1921-2.
Wendall DeKay, Charles Emley, Brett Heath, Lawrence Kocer and
Raymond Kocer, Petitioners and Appellants, will be referred to as
"petitioners". Water Rights Division, State of South Dakota, Appeliee,
will be referred to as "Division". The Water Management Board is
referred to as "Board". The United States Fish and Wildlife Service,
Applicant/Appellee is referred to as "USFWS".
JURISDICTIONAL STATEMENT

This is an appeal from a Decision of the Board dated January
7, 1993. Notice of Appeal was filed on February 9, 1993, and as such
this Court has jurisdiction pursuant to SDCL 1-26-30.2.
PROCEDURAL BACKGROUND

L Originally, the Petitioners received notice by publication
that Application Nos, 1927-2 and 1926-2 (now resubmitted as Application
No. 2191-2) were to be heard before the Water Management Board on
October 3, 1990. The Petitioners, along with Kenneth N. Keegan,
submitted objections to those Applications on September 17, 1990.
(1927-2 R.20-21; 2191-2 R.20-21).

At that time, they requested an automatic delay.for at least



20 days to allow adequate preparation for “participation in the
“hearing. Thereafter, John Hatch with the Water Rights Division gave
notice that based upon the Applicant's request, the hearing to consider
Application Nos. 1926-2 and 1927-2 was continued to February 27 and 28,
1991. (1927-2 R.24-25; 2191-2 R.23-24).
Thereafter on December 14, 1990, the Chief Engineer, John
Hatch informed the Applicant that the previous notice procedure on
Application Nos. 1926-2 and 1927-2 was insufficient and to insure
proper notice, the hearing scheduled for February 28, 1991 was
cancelled and the Notices were published again. (1927-2 R.31-38;
2191-2 R.30-37). On May 1, 1991, the Water Management Board appointed
Marian Gunderson as the hearing officer to take testimony commencing on
June 26, 1991. (1921-2 R.84-86; 1927-2 R.62-64; 2191-2 R.64-66).
Thereafter, the Applicant filed a Motion to Withdraw

Application No. 1926-2. In that Motion the Applicant contended that

it would have to make significant amendments to the Application and
then it would be resubmitted. The Applicant made the representation
that the Motion to Withdraw was being made in good faith and not for
the purpose of delay of undue advantage, but went on to point out that
if the Motion was granted, he had recognized the same objectors may
well again oppose the Application. Faced with that Motion, the hearing
examiner found the materials submitted by the parties indicated the two
water right claims and any Application for the new water right are
intertwined and it did not make sense to conduct the hearing on June
26th only to have to conduct another hearing later. That it was
inappropriate as a matter of judicial economy to allow the Applications
to be severed, therefore she entered an Order continuing the matter for

90 days. (1921-2 R.147-150; 1927-2 R.134-137; 2191-2 R.140-143).



Thereafter, the Applicant submitted Application No. 2191-2 to
-replace 1926-2, which was dated August 1, 1991, Notice of Hearing on
that Application was published in the Bennett County Booster after
December 16, 1991, and the Petitioners filed an Objection to
Application No. 2191-2. All three of the Applications were then
scheduled for hearing on February 4, 1992, before the Water Management
Board in Pierre, South Dakota. The Petitioners then moved to appoint a
hearing examiner to hear all the Applications and to allow the hearing
to take place in Bennett County or, alternatively, to schedule the
matter for hearing at the Bennett County Courthouse during the full
Board's hearing in July of 1992, (1921-2 R.155-157; 1927-2 R.142-144;
2191-2 R.196-198). The hearing commenced on July 22, 1992 and concluded
on July 24, 1992. On January 7, 1993, the Board adopted Findings of
Fact and Conclusions of Law, which were maited on January 7, 1993 to
Petitioners. Petitioners filed their Notice of Appeal on February 9,

1993.

STATEMENT OF FACTS

A. History of Refuge

The LaCreek National Wildlife Refuge was established in 1935
by Executive Order of President Roosevelt, and it was located
originally 1in parts of Townships 36 and 37 North, Range 36 West of the
6th Principal Meridian, Bennett County, South Dakota. (Exhibit E).

In July of 1968, the USFWS entered into an option to purchase
lands belonging to the Cedar Creek Ranch Company, which were lo;ated
adjacent to the original Refuge in Bennett County, South Dakota.
Exhibit E. This ranch was originally started by Birthol Brown and

later incorporated into the Cedar Creek Ranch Company by Brown and his



children (The Cedar Creek Ranch Company shall hereinafter be referred
-to as the "Brown Ranch"). 1In 1971, the Cedar Creek Ranch Company had
dissolved and the shareholders of that ranch company executed a
warranty deed pursuant to the terms of the option to purchase executed
in July of 1968 conveying all of their interest in 6,665.24 acres to
the United States of America, which became part of the United States
Department of Interior, USFWS, LaCreek National Wildlife Refuge in
September of 1971. (Exhibit G). This land is described as:

Township 36 North, Range 36 West, 6th P.M.

Section 29: SW4, SKSE%

Section 30: NE% Frac. W4

Section 31: ATl
Section 32: NW4

Township 36 North, Range 37 West, 6th P.M.

Section 13: N, NEUSW4, SWSW4, SE%
Section 14: NE%

Section 22: All

Section 23: SEMSEK, EVXNWYNEY, SHNE%, Sk
Section 24: E%, EVNW4, NEKSW4, SYHSW4
Section 25: N, SW4, NASEY

Section 26: All

Section 27: All

Section 28: Al1l

Section 29: E%

In 1971, when the USFWS acquired the Brown Ranch, the duck
production that year was 6,008, according to the Annual Water Program
Report. According to information received from USFWS, in 1990 the
total duck production was 1,360, a decrease in duck production of
4,638. (TR1 p.189).

B. History of the Use of Lake Creek (and the Springs) on

the Brown Ranch.

The evidence established that Birthol Brown was an

enterprising entrepreneur when he owned the Cedar Creek Ranch. The



ranch was developed to produce livestock such as cattle and sheep, to
-produce a hay crop, and that there was even at times a fish hatchery
and a power plant on the property. (Exhibit E). Brown built the dams to
support pools for the breeding of fish in connection with his fish
hatchery and built a dam to develop a hydroelectric power plant.
(TR2 p.330). Originally ditches were constructed on the bottom land of
the Cedar Creek Ranch Company to try and drain the fields because the
land was subirrigated and there was too much water on the fields.
(TR2 p.341). That Brown constructed a ditch to irrigate trees and a
garden around the house but discontinued using it because it was too
sandy and washed out. (TR2 p.331). 1In 1947, Brown created Diversion No.
1 in Application No. 1927-2 to try and irrigate the fields for
alfalfa, but the alfalfa did not pan out and it was not used again
after 1947. (TR2 p.334-335). People who operated on the Brown Ranch
from 1952 through 1971 testified that the-land was never irrigated.
(TR2 p. 331,341).
These people included Birthol Brown's daughter-in-law, Eva
Mae Linenbrink, who 1ived on the ranch from 1934 until the death of her
husband, Alvin Brown, in 1961; Joyce Toczek, who is Alvin Brown's
daughter and who worked in the hay fields from 1952-1958, (TR2 p.341)
which the USFWS now wants to divert water onto, Toczek and her husband
managed the ranch after her father's death in 1963 until 1968 (TR2 p.342);
finally, Frank Buckles, who leased the Brown Ranch from 1969 until 1971
when the USFWS exercised the option to purchase the Brown Ranch.
That during the USFWS' operation of the Cedar Creek Raﬁch,
they flood irrigated the hay meadows. Through the USFWS' utilization

of the water on the former Brown Ranch, they damaged therphoddct1Vity



of the ground for crop land, and that their true intent is not to
-irrigate the land for crop or forage production for wildlife, but to
create sloughs for waterfowl. (TR2 p.197).

That through the USFWS' utilization of the water on the Refuge
they have consistently flooded Raymond and Lawrence Kocer's land énd
due to the diversion structures on Lake Creek, those diversion
structures slow down the movement of the water, and as a result the
water's ability to carry suspended solids downstream is decreased.
(Exhibit AA p.2, TR2 p.452-453, 456). The sedimentation buildup of
Lake Creek elevates the channel of the creek and results in water
flooding out of the banks of Lake Creek and onto the private land of
Brett A. Heath, Charles Emley, and Lawrence Kocer. (TR3 p.671,
TR2 p.422-425). That when the water from Lake Creek is discharged off
the Refuge into DeKay's property, it is quite foul smelling.
(TR2 p.455). The water is so bad that DeKay's cattle will walk from
the creek up to the buildings to drink water out of a tank rather than
drink the water discharged from the Refuge. (TR2 p.367, 377). At
times in the spring and early summer, the USFWS' obstruction of Lake
Creek is such that there is no flow to the water so that even those
landowners downstream from DeKay, 1ike Ken and Beverly Hines,
oftentimes will not have water for their 1ivestock. (TR2 p.346).

C. The Petitioners

Raymond Kocer owns iand in the NW4 of Section 23, Township 36
North, Range 37 West, 6 P.M. that adjoins that portion of the Cedar
Creek Ranch Company that was purchased by the USFWS. (Exhibits 33;
TR2 p.491). Charles W. Emley leases 1and in the NWLSW4 of Section 13,
and in the W/NW4 and the NW4SWK of Section 24, all in Township 36



North, Range 37 West, 6th P.M. (Exhibit 33, TR2 p.381-382). The
-latter portion of Emley's property described herein is completely
surrounded, except for the northwest corner, by property owned by the
USFWS which was formerly the Brown Ranch. Brett A. Heath owns the Wy
of Section 19, Township 36 North, Range 37 West, 6th P.M. and is
surrounded on three sides by the USFWS, which was formerly the Brown
Ranch. (Exhibit 33, TR2 p.538). Lawrence Kocer owns the W% of Section
18, Township 36 North, Range 36 West, 6th P.M. and is surrounded on the
west and east by the USFWS land, which was formerly the Brown Ranch.
Wendell DeKay's ranch is below the USFWS land in Section 30, Township
37 North, Range 35 West, 6th P.M. and is one of the first private
pieces of property that the USFWS discharges water from the Refuge onto
after it has flowed through the Refuge pools. (TR2 p.362, Staff
Exhibit #3).

The following page is a map of the affected area. Four of
the Petitioners' properties are highlighted in yellow; the four
diversion points are highlighted in pink; the six springs are
highlighted in blue and the change of location of the dam in
Application No. 1921-2 is highlighted in green.
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D. Proceedings involving Application No. 1927-2.

In June of 1984, the USFWS made application for a permit to
appropriate 10 cubic feet per second of water to irrigate 700 acres.
(1927-2 R.4-6). The source of the water to be used for irrigation
would be from diversions created on Lake Creek which flows through the
Brown Ranch, through part of the Church property under lease to Charles
Emley and through the Brett Heath property. The points of diversion
would consist of earthen plugs in the channel with 5 foot check boards
and 48 inch corrogated metal pipe for flood irrigation. These
diversions would be located as follows:

Diversion No. 1

NEKNWXSWK, Section 22.

Diversion No. SEUNWKSEX, Section 22.

Diversion No. NEUSEXSW4, Section 23.

+ w N
[}

Diversion No.

SWANWKSEX, Section 24,

A1l of the above diversions are located in Township 36 North,
Range 37 West of the Sixth Principal Meridian, Bennett County, South
Dakota. (1927-2 R.4-6).

In Application No. 1927-2, it provides in Paragraph 6 that the
annual period during which water is to be used is "irrigation season”.
(1927-2 R.4-6). According to the report issued by M. Rassool Ahadi,
Natural Resources Engineer II with the South Dakota Division of Water
Rights, on August 28, 1990, his recommendation was to allow diversion
of 10.0 cfs from Lake Creek for irrigation. (1927-2 R.13).

E. Proceedings involving Application No. 2191-2.

In June of 1984, the USFWS made application to validate a
vested water right claim to appropriate 3.36 cubic feet per secbnd of

water to irrigate 235 acres. ((2191-2 R.4-7). Thereafter. in .June aof



1991, that application was withdrawn by the USFWS and on August 1,
-1991, the USFWS submitted a new application which merely sought a water
permit to irrigate the same number of acres from Six Springs located on
the Brown Ranch. (2191-2 R.145-146). The land to be irrigated
included the follow1ng:

Township 36 North, Range 37 West, 6th P.M.

Section 22: W4SW4, SKSEY

Section 23: SWUSWUSWK, SWHUSEKSEY%

Section 24: EXSW4

Section 25: NEUNWY

Section 26: NV:NWK, WANWWNEA,

Section 30; W/NW%

Notice of Hearing to validate Vested Water Right Application
No. 2191-2 was published in the Bennett County Booster after December
16, 1991, and thereafter, Raymond J. Kocer, Brett A. Heath, Wendell
DeKay, Lawrence H. Kocer, and Charles W. Emley filed a Petition
opposing the issuance of the water right. (2191-2 R.160-163).

F. Proceedings involving Application No. 1921-2.

In Application No. 1921-2, the USFWS has filed an application
to amend existing Water Permit No. 265-2 by changing the diversion
points and the acreage presently covered by the existing water permit.
(1921-2 R.15-17). Under the existing water permit, it allows for
appropriation of 4.45 cfs from Cedar Creek to irrigate some 366 acres.
The Application proposes to change the point of diversion from the
Southwest Quarter of the Southwest Quarter in Section 25, Township 36
North, Range 37 West, Bennett County, South Dakota, to the Southeast |
Quarter of the Northwest, Section 25, Township 36 North, Range 37 West,
Bennett County, South Dakota. The original Permit allows the following
land to be irrigated, namely: South Half of the Northwest Quarter,
South Half of the Northeast Quarter, North Half of the Southeast



Quarter, Section 25, Township 36 North, Range 37 West; Southwest
-Quarter South Half of the Northwest Quarter Section 30, Township 36
North, Range 36 West of the 6th P.M., Bennett County, South Dakota,
containing approximately 366 acres. The Application requests a change
the land affected by the water use to the North Half, Southwest Quarter
North Half of the Southeast Quarter, Section 25; the Southeast Quarter
of the Southeast Quarter of the Northeast Quarter Section 24; all in
Township 36 North, Range 37 West; and the East Half of Section 19,
Township 36 North, Range 36 West, Bennett County, South Dakota, for a
total of 362 acres with an appropriation of 3.89 cfs. (1921-2 R.15-17).

G. Reljef Requested from the Water Management Board.

In Application No. 1927-2, the USFWS has applied for a permit
to appropriate 10 cubic feet per second (cfs) of water from Lake Creek
to flood irrigate approximately 700 acres of land located on the USFWS®
LaCreek National Wildlife Refuge. (1927-2 R.4-6). The Petitioners
requested that this Application be denied because it unlawfully
impaired the existing rights of some of the Petitioners, the use by the
USFWS is not a beneficial use nor is it in the public interest, and the
water had not been appropriated as described in the Application for
irrigation use with a priority date of 1939 or 1951. (1927-2 R.44-47).

In Application No. 2191-2, the USFWS applied for a permit to
appropriate 3.36 cubic feet per second of water to irrigate 235 acres.
(2191-2 R.145-146). The Petitioners requested that this application be
denied because the appiication was in essence a reservation of a future
use of water to which the United States of America is not entitied to

such reservation and even if it was not a reservation of a future use

of water the application would impair the existing rights of some of



the Petitioners and the use of the water by the USFWS is not a
_beneficial use nor is it in the public interest. (2191-2 R.160-163;
TR3 pp.810-811).

In Application No. 1921-2, the USFWS has filed an application
to amend existing Water Permit No. 265-2 by changing the diversion
points and the acreage presently covered by the existing water permit.
(1921-2 R.15-17). The Petitioners requested that this application be
denied because the USFWS failed to prove that the dam on which the
original permit was located could not be rebuilt, énd that the change
in location of the original permit was not for the purpose of
continuing to use the permit for irrigation which was the original
reason that the permit was granted, and finally the land to which the
water permit was going to be transferred was not appurtenant to the
land which was originally irrigated by the permit and as such the Board
could not transfer the permit pursuant to SDCL 46-5-34. (1921-2 R.58-61).

H. Summary of Petitioners' Individual Problems Incurred as
a2 Result of the Refuge's Water Management Practices.

1. BRETT HEATH

Brett Heath and his father before him own the West Half (W)
of Section 19, Township 36 North, Range 36, West of the 6th P.M. in
Bennett County, South Dakota. (TR2 p.538). Heath is surrounded on the
east by the USFWS property that contains the original USFWS operations.
To the south of Heath's property is the USFWS operation which includes
a spring, identified as "F" in the Application contained in No.
2191-2, and to the wést of Heath, in Section 24, Township 36 North,
Range 37 West, is USFWS property that includes land that will be .
flooded by the spring, identified as "E" in Application No. 2191-2,
and by a dam on Cedar Creek that is affected by Application No. 1921-2



that will flood the Northeast Quarter (NE4%) of Section 25 of the USFWS
_property and the Southeast Quarter (SE4) in Section 24 of the USFWS
property and portions of the Heath property, according to the map which
is attached to the Application. To the north of Heath is the Lawrence
Kocer property. (Exhibit 33).

Heath's father purchased the property he now 1ives on for hay
production and running livestock. (TR2 p.538). The land has never
been farmed. In fact, in previous internal correspondence from the
USFWS, a USFWS manager, in 1945, recognized that the Heath property was
very good for hay production. (Exhibit B). At that time, the property
was owned by the Williams family.

The Heath family started to have problems with the USFWS
property in about 1959 when they drained Pool Number 7 and started
pushing water up around the headquarters of the Refuge property and
then water started backing up onto the Heath’property as a result of
the water management practices at the USFWS. (TR 2 p.540). Lake Creek
would flood out of its chanel because the creek channel had been filled
in with sand and sediment as a result of the diversions on Lake Creek
by the USFWS. (Exhibit AA; TR2 p.454). The more the creek channel was
filled in, the more Lake Creek flooded out of its banks. (TR2 p.464).
Initially, the USFWS had a drag 1ine and was engaged in a regular
dredging process of Lake Creek to prevent any sediment or si]tétion.
(TR2 p.561).

Eventually, based upon representations made by Harold
Burgess, the Superintendent of the USFWS, that if George Heath Would
dig a straight ditch from the east end of his property to the west end
of his property to join up with Lake Creek and straighten the creek



channel out that the USFWS would maintain that ditch and keep it clean
and would dredge it. George Heath hired Gene Stewart of Valentine,
Nebraska, to construct a straight ditch across his property to carry
the flow of Lake Creek. (TR2 p.558-561). The first few years of the
operation of the ditch it drained off the Heath home place and the west
half of the Heath property and carried the siltation out. (TR2 p.560).
However, the USFWS didn't maintain the dredging as promised and as a
result, the siltation continued to fill back in on the new ditch and
the new ditch would then have water flowing out of its banks. (TR2
p.561). The Heaths never tried to dredge out their own ditch since the
USFWS was not taking any action to dredge out the portion of the creek
that was on the USFWS property that was being filled in with sediment.
Pictures taken in January of 1975 and March of 1975 show the north side

of the Heath property under water.
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(The above photo is Exhibit R2 #4, which shows the

north part of Heath's property under water during
the winter)
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Pictures taken in June of 1975 show the cattails and water on
the Heath property and Heath's barbed wire fence being under water.
The photos taken in July of 1989 show the same type of flooding.
(Exhibit "U"; TR2 p.557). There are also photos of Lawrence Kocer's
property taken in 1986 that show hay bales surrounded by water. (TR2

p.572-573).

—
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(The above photo is Exhibit R1 #5 taken in 1975

which shows Heath's haystacks surrounded by water

that flooded out of Lake Creek as a result of the

USFWS water management practices. TR2, p. ).

Part of the problems Heath is experiencing presently are due
to the water management practices of the USFWS on the original USFWS
structure. Heath contends that by granting Application Nos. 2191-2,
1927-2 and 1921-2 allowing the USFWS to continue using that water, it
will further compound the problems he is presently experiencing in

connection with the original USFWS structure. (TR2 p.583). On the

original USFWS structure a 3 foot corrogated metal pipe drop structure

16




between Pool No. 2 and Pool No. 3 replaced the original 600 foot
45p111way, and now that three foot metal pipe is the main cause of the
sediment problems at Pool Two and the nearly constant flooding of the
private property of Brett Heath. (TR3 p.673-676). That structure was
installed by Rolf Kraft, the LaCreek Refuge Manager in the early
1980's. (TR2 p.568).

The USFWS during the course of the hearing stipulated that
sediment accumulation is created at the west end of Pool No. 2.

(TR3 676). The USFWS contends that the probiem created by the sediment
buildup could have been corrected 1f Heath would agree to regulate and
maintain the dredging program on thatvportion of the Lake Creek ditch
that runs through his property. However, it appears the problem
originated when the USFWS installed the 3 foot drop structures in the
channel and then have not completed the peribdic dredging that became
necessary. (TR3 p.673-676).

Brett Heath has described the system's original design as
functioning satisfactorily to all concerned without any undue amount of
maintenance. The ditches were systematically dredged and the water
levels in Lake Creek were never such as to cause unwarranted flooding.
(TR2 p.584). Rol1f Kraft, USFWS refuge manager, testifed that there was
not a scheduled amount of dredging accomplished each year under the
pre;ent USFWS operations. (TR1 pp.214-215). Photos taken of th; site
where sediment accumulated are very dramatic and show that the
channel's capacity on Lake Creek has been reduced because of the
sediment.

Presently, sedges, rushes and foxtail barley prédominate the

vegetation on Heath's property. (TR2 p.594; TR3 p.667). The USFWS



contends the site always was predominantly sedges and rushes. However,
the vegetation on these sites are water tolerant grasses and sedges.
It is only when the water table is maintained at or near the surface
season long that only sedges, rushes and foxtail barley predominate.

(TR3 p.668).

(This photo is Exhibit R1 #6. It shows water in the road
ditch along the Heath fenceline and the sedges, rushes,
and foxtail barley that predominate in that area.)

Even if the U.S. Fish and Wildlife Service came to Brett Heath
and said that every year they would dredge that portion of Lake Creek
that runs through Heath property and then dredge that portion of Lake
Creek that runs through USFWS property, there would still be the
problem of the water. Heath would not have the sediment, but the water
would still be there. Because the USFWS has a three foot tube, or five

of them, in that dike, the first one you come to 1s silted in and not

even functional so that isn't helping, so that leaves the other ones
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operating. Also, a series of photos taken by and in the possession of
Brett Heath, identified as Hearing Exhibits "R" through "V* also
further demonstrate the flooding problems caused by the USFWS.

2. LAWRENCE KOCER

Lawrence Kocer»owns the West Half of Section 12, Township 36
N, Range 36, West of the Sixth Principal Meridian, Bennett County,
South Dakota. It appears from the maps submitted with the applications
that Lawrence Kocer's property would be directly affected by
Application 1927-2, which seeks to divert water from Diversion 1 at
Lake Creek to take water and irrigate it over Raymond Kocer's property,
USFWS property, Charles Emley's church ground, Lawrence Kocer and Brett
Heath property and would reenter into USFWS property. Lawrence Kocer
has been having problems with flooding presently due to the current
design and construction of the original Refuge, which is located in
Section 17, 18, 19, 20 in Township 36 N, Range 36 West of the Sixth
Principal Meridian. (TR2 p.421-422)

A system of water level control structures and siphons have
created what is designated as Pool 2 on the USFWS property. Presently,
there's a 3' CMP (Corrugated Metal Pipe) drop structure between Pool 2
and Pool 3. This structure is the main cause of the sediment problem
in fool 2 and the nearly constant flooding of the private proper}y of
Lawrence Kocer. (TR3 673-676). This structure was installed by Rolf
Kraft, LaCreek Refuge Manager, in the early 1980s. (TR2 p.568).

The bottom haif of Lawrence's quarter section is what is
affected by the USFWS's operations of diverting water from Lake Creek,
resulting in backing water up onto Lawrence Kocer's bottom quartér

section. (Exhibit V6). There have been times when this bottom quarter



of cher's section of land has been under water for as long as three
weeks. (TR2 p.425). Lawrence Kocer is opposed to the Applications
because by allowing the USFWS to irrigate their land that lies to the
west of Kocer's, and given the fact that Fish and Wildlife Service
doesn't properly manage the water they now use, granting Application
1927-2 creates further problems for Lawrence Kocer. (TR2.p.436). When
Lawrence Kocer's father bought the quarter section, the old Refuge
bordered that quarter section to the east. The only timé that there
had ever been water on this quarter section, when there was just the
Refuge to the east diverting water, was when there was a large amount
of rain. Otherwise, there was no problem. (TR2 p.428).

As a result of backing water up on Lawrence Kocer's property,
it drowns out the natural grasses so there is only slew grass and buck
brush, that cattle can't eat. (TR2 p.426). Whenever Lawrence Kocer
would complain to the USFWS about the flooding, the USFWS would not
open up the gates to release more water down stream because the USFWS
claimed they needed the water in certain parts of the USFWS property to

- create habitat. (TR2 p.423).
Lawrence Kocer has been unable to remove bales of hay from his

land because it was under water. (TR2 p.552-553).



(This photo depicts the East side of Lawrence Kocer's property
in 1986 with hay bales under water as a result of the Refuge's
water management practices.) (Exhibit V6; TR2 pp.493,496)

That the level of water flowing in the silted part of Lake
Creek has been raised, which in turn has raised the water table in the
soils adjacent to the creek. During the periods of high volume flood

flows, the water is out of channel and res
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ing of the Lawrence Kocer property. The adverse affects
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extended period of flooding has resulted in a change of vegetation

Kocer's property to that of a marsh-type, consisting of foxtail,

pariey, smartweed, sedges and rushes. This vegetation is of little
alue in Kocer's ranch operation for the livestock grazing or ha
roduction. The seriousness of the problem becomes evident when g
considers that the soils of the affected area are Gannett fine sandy
oam and Loup fine sandy loam, which when in excellent conditi




produces about 5800 pounds and 4800 pounds of air dry weight of herbage
per acre, respectively, on the Gannett and Loup sandy loams, without
flood irrigation. Now those same soils have created marshlike

vegetation. (TR3 pp.664-668).

(This photo is Exhibit V3 which shows the water sitting on
Lawrence Kocer's property that creates marshlike vegetation.)
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3. RAYMOND KOCER

Raymond Kocer owns tﬁe Northwest Quarter, and the Northwest
Quarter of the Northeast Quarter of Section 23, Township 36 North,
Range 37 West of the Sixth Principal Meridian, Bennett County, South
Dakota. (Exhibit 33). This is known as Belski's Meadow. (TR2 p.491).
Raymond Kocer uses this land for growing alfalfa. (TR2 p.499).

The USFWS consistently flooded his property, resulting in the
loss of alfalfa and his hayland. (TR2 p.500). The loss of
productivity is due to two things. First, the affect of persistent
flooding on vegetated growth and, second, the inability to harvest a
field on a timely basis due to extended flooding. (TR2, pp.506-509).

The water table on Raymond Kocer's property was maintained at
and above the soil surface during the growing season from three
sources. (TR3 p.679).

One source of flooding was the discharge from a USFWS
impoundment structure located along the East edge of the USFWS's
property in the Northeast Quarter of Section 22, Township 36 North,
Range 37 West. The capacity of the supply ditch located on the Kocer
property was constantly exceeded and the out-of-channel flow flooded
the hayland. The USFWS impoundment was above the level of the Kocer
property and, when flooded, the water pipes below the surface and
enters the ground water, causing a persistent water table at or above
the surface of the soil. (TR2 p.501). The USFWS's flooding activities
on the Southwest Quarter of Section 23, Township 36 North, Range 37
West maintains the watef table at or above the soil surface on Raymond
Kocer's adjoining properties in the Northwest Quarter of Section 23.

Observations of the field shows the increase of saline areas and areas



where alfalfa was repeatedly drowned out and replaced by native grass
_spec{es. (TR2 p.503; TR3 pp.679-682).

One of the important things to take into consideration is the
type of soil on the USFWS property and Raymond Kocer's property where
they join each other. It is Loup soil. Loup is a fine sandy loam.
(TR3 pp.659-666). The problem is that once you get the first 18* of
the Loup soil saturated, you get movement into the subsurface. The
evidence showed the subsurface water moves laterally and results in the
water being piped onto the adjoining land, which is owned by Raymond
Kocer. So that when the water pipes up onto Raymond Kocer's property
- it affects his vegetation. (TR3 pp.681-682).

When water pipes it can travel and come up at some other
point. (Exhibit EE; TR3 p.680).

The affect of the flooding on Raymond Kocer's property is that
the vegetation has replaced the native grasses with rushes and
smartweed on the edges and cocktail barleys on the extreme edges.

There are cattails present also. (TR3 p.682). The presence of the

smartweed indicates the area has a_water table at or near the surface

for a considerable portion of the growing season. (TR3 p.678,682).



(This photo is the approach to the Belski Meadow owned by
Raymond Kocer where the Refuge pushes water across this
meadow and down the road ditch to create the smartweed and
bullrushes that can be seen throughout the Belski Meadow
and the road ditch. Exhibit Y2#4; TR2 pp.504,505).

As a result of the water management practices on the USFWS
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Raymond Kocer has had seasons when his hay has been
surrounded by water, preventing him from removing it. In the past
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the USFWS permission to push water across his

property. He did so because he believed that they had the right to do

that. (TRZ p.502). Given the fact of the harm this practice
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his property and given the fact that the soil conditions make the

D

operty subirrigated, there is no need to irrigate his land because

the subirrigated soil should be sufficient to allow him to raise the

necessary alfalfa. The Petitioners submitted photographs to doc

the loss of grass, alfalfa and hayland and the area is converte
shtype vegestation by the nes eariong f




4. CHARLES EMLEY

Charles Emley owns or leases property that is affected by the
applications to be considered by the Water Management Board. He
presently owns the North Half of Section 29, Township 36 North, Range
36, West, through which EIm Creek flows; along with the North Half of
the Southeast Quarter of Section 29, Township 36 North, Range 36 West,
through which Elm Creek flows. (Exhibit 33; TR2 p.381)

The other piece of property he has under his control is

leased from the Episcopal Church, described as:

The West Half of the Northwest Quarter (W%NWX), and
The Northwest Quarter of the Southwest Quarter NWWSWX) in
Section Twenty-four (24),
Township Thirty-six (36) North,
Range Thirty-seven (37) West,
Bennett County, South Dakota.

This is known as the Church property. (Exhibit 32; TR2 p.381).
a. Effects on Church Ground Owned by Emley

In the map which was attached to the original Application
1927-2, it shows that from Diversion One, which is a diversion on Lake
Creek, which the USFWS seeks to have validated as a vested water right
dating back to the date the Browns had the property, that water will be
used to irrigate land owned by the USFWS and the Church ground leased
by.Emley. (1927-2 R.4-6). Emley has had this land under lease.
(TR2 p.381)

On the east edge of this property the USFWS has constructed a
diversion that blocks the natural drainage of the land, this diversion
being on the East Half of Section 23. The result of this diversion, or

ditch, is to impound water wherein the flooding is nearly season long



and has resulted in the development of a wetland vegetative type.
(TR2 pp.388-394). There has been a 40% loss of productivity, and Mr.
Emley is prevented from harvesting the site. (TR3 p.684). 1In a photo
display presented to the Water Management Board, it showed white and
yellowish grass and a hatch of ducks. (TR3 p.683; Exhibit 00). The
yellowish grass indicates where ponds of water gather. This is
evidence of how the interference with the drainage has caused different
vegetation to spring up. (TR2 p.382). Furthermore, the interference
with the drainage that is a result of the USFWS's construction of the
raised ditch affects 40% of that property known as the Church Ground
that Mr. Emley has under lease. (TRl p.684).

The following two photographs demonstrate how the

productivity of the Church ground is affected by the USFWS water

management practices.
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(This photo shows the water coming off USFWS Brown Ranch and
flows into a culvert that runs underneath the road.
Exhibit W7; TRZ p.383).

(This photo shows where the water from the Refuge property
depicted in the previous photograph runs under the road

and out onto the Church ground and actually travels as

far as the trees located in the distance of this photograph,

which is the length of approximately 1/4 of a mile. Exhibit W8;
TR2 393-394).
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- . The Church Ground contains two types of soils, Loup fine sandy
loam, (Lo) and Dunday and Elsemere loamy fine sand (Du) which
constitute the bulk of the soils found on both adjoining USFWS property
and the privately owned Church properties. (TRl p.660). Both the Loup
and Dunday soils are subirrigated and have a water table that may reach
the surface for short periods during the opening season and does not
drop beyond 36 to 60 inches below the surface for the remainder of the
growing season. (TR1 p.664). The persistent flooding of these soils
by the USFWS adversely affects the productivity of these soils and has
resulted in major areas being degraded to a marsh type vegetation. The
USFWS practices of using water by impounding it allows for the
underground flow of water from the USFWS property onto the private
“Church Property".

Moving south from the site of the Church Property, one can
observe the wetland sites that developed below the USFWS impoundment.
The Petitioners expect the evidence to show that the USFWS's practice
of flooding this area begins in February and continues into July,
sometimes as late as August, and results in maintaining the water 1level
at or near the surface of these soils. (TR2 p.386). The USFWS's
impoundment structure 1; above the level of the property and when
fi{led the water pipes below the fill and raises the ground water,
causing a persistent water table at or near the soil surface in the
soils immediately below the structure.

Emiey has been unable to harvest the hay from this areé until
late in the haying season. (TR2 p.384,386).

At the extreme southern end of the Church Property the
flooding program of the USFWS that existed is-of such a magnitude that



at harvest time the water is above the soil surface, preventing
‘“harvesting of the site. The condition is created by a diversion
structure constructed by the USFWS and located south and east of the
site. This diversion has created the sediment buildup that in turn
causes flooding of the private properties. (TR2 pp.387-391, 458).

Finally, Emley had no problems in operating his property at
the Church Ground until the USFWS took over the operation of the Brown
Ranch and began its water management practices. (TR2 p.383)

5. ELM CREEK GROUND OWNED BY EMLEY

The USFWS contended that Emley's Elm Creek property has no
bearing on these proceedings. The Petitioners contend the effects
Emley has experienced on his EIlm Creek property is a result of the
USFWS's water management practices and clearly demonstrate the type of
waste private land owners can expect to endure as a result of the
USFWS's water management practices to allow to divert water from Lake
Creek or further develop Springs for flood irrigation. The Board
admitted this evidence on EIm Creek. (TR1 p.24, TR2 p.394).

The effects upon the property owned by Charles Emley through
which Elm Creek flows is a result of the fact that the USFWS has
installed control structures in the Southeast Quarter of Section 20,
Township 36 North, Range 36 West which obstructs the flow of Elm Creek,
thus resulting in the buildup of sediment in the channel. Because of
the buildup of sediment in the channel, this results in an
out-of-channel flow and season long flooding of the Emley property,
causihgrthe vegefatidn to change to a sedée-rhéh-fdktaii barTey iybe..
(TR3 p.685).

Emley, on his own, made an attempt to correct the siitation

(TR2 pp.397-398) but because of the USFWS's continued bréctices,“yhichfé



practices include damming up the flow of the creek which causes the
creek to settle outside its banks, that results in siltation damages to
the adjoining crop land. (TR2 p.395).

At one time in the 1940s and 50s, before the water management
practices adopted by the USFWS on Elm Creek, the creek was deep enough
to swim in. (TR2 p.431). Now it's silted in, and the water backs up
on Emley and interrupts the free flow of the water. (TR2 p.395).

It should be noted, and is conceded by the Petitioners, that
while the flooding on Emley's property in Section 29, known as the Eim
Creek property, is not the result of any of the water sought to be
developed on the Applications granted by the Water Management Board,
this flooding shows the USFWS is wasting water as a result of their
water management practices.

6. WENDALL DeKAY

Wendall DeKay runs a cattle operation downstream from the
USFWS. The USFWS set up a number of diversions to spread the water
from the springs over the land which was the Cedar Creek Ranch Company
thereby obstructing the natural flow of those springs. That after the
spring water has been diverted the excess eventually rejoins the |
natural flow and is discharged onto the private land owned by DeKay.
That the quality of the water discharged onto DeKay's land by the USFWS
is such that DeKay's cattle refuse to drink from the stream so that
they would walk to water tanks near the Dekay ranch headquarters to
obtain their drinking water rather than drink from the stream. - (TR2
p.367). Other downstream landowners are deprived of water during
critical times in their operations because of the obstructions the

USFWS had placed in the flow of water through Cedar Creek Ranch.



LEGAL ISSUES PRESENTED ON APPEAL

I.

The Decision of the Board to Grant Application No. 1927-2
was clearly erroneous in that there was a lack of evidence
to substantiate that a vested right to use water existed
within three years prior to March 2, 1955 as required by
SDCL 46-1-9(1).

II.

The Board's decision to grant Application No. 1927-2 was
clearly erroneous in that the applicant failed to establish
that granting the permit would not impair the rights of
others and was a beneficial use of water and in the public
interest.

I1I.

The decision of the Board to grant Water Permit Application
No. 2191-2 was clearly erroneous in that the applicant
failed to establish that the permit would not impair the
rights of others and was a beneficial use of water and

in the public interest.

IvV.

The decision of the Board to grant Application No. 2191-2
was clearly erroneous in that the evidence established
that the water permit on the springs identified in the
Application was a reservation of future use of water to
which the United States of America is not entitled.

v.

The decision of the Board was clearly erroneous when it
granted Water Permit Application No. 1921-2 in that the
United States Fish & Wildlife Service had not met its
burden for amending the permit to severe and transfer
the irrigation rights to different land.

VI.
The decision of the Board to grant Water Permit Application
No. 1921-2 was clearly erroneous when the evidence
indicated that the water was to be used to create a slough
for waterfowl and not for irrigation.

STANDARD OF REVIEW

SDCL 1-26-36 provides as follows:

The Court shall'give great weight to the questions
of fact. The Court may affirm the decision of the
agency or remand the casg;fqrgy‘ppher proceedings. The



Court may reverse or modify the decision if substantial

- rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions or
decisions are:

(1) 1In violation of constitutional or statutory
provisions;

(2) In excess of the statutory authority of the agency;
(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(5) Clearly erroneous in 1ight of the entire evidence
in the record; or

(6) Arbitrary or captricious or characterized by abuse
of discretion or clearly unwarranted exercise of
discretion.

A Court shall enter its own Findings of Fact and
Conclusions of Law or may affirm the Findings and
Conclusions entered by the agency as part of its
judgment. The Circuit Court may award costs in the
amount and manner specified in Chapter 15-17.
Under the clearly erroneous standard, the agency decision is
to be upheld unless the reviewing Court is left with a definite and

firm conviction that a mistake has been committed. Fraser v. Water

Rights Commission, 294 N.W.2d 784 (S.D. 1980).

I.
THE WATER MANAGEMENT BOARD ERRED IN GRANTING APPLICATION NO. 1927-2.

A. USFWS failed to meet its burden of proof to allow the Board to
validate Water Claim No. 1927-2.

The USFWS had submitted Apptication No. 1927-2 which sought
to validate a vested water right claim on Lake Creek out of four
Diversions, which have been specifically identified. Our legistature
recognized that a riperian owner who applied water to have beneficial

use within three years prior to March 2, 1955, had a vested right to



continue to use such water thereafter. SDCL 46-1-9(1). This
‘legislation was adopted in 1955. Our Supreme Court has held that the
legislation was designed to prevent the accrual of unused riperian
rights which had not vested by actual application to have beneficial

use prior to March 2, 1955. Belle Fourche Irrigation District v.

Smiley, 204 N.W.2d 105 (S.D. 1973).

Furthermore, the right to use appropriated water is forfeited

for nonuse. SDCL 46-5-37 provides, in pertinent part:

When any person entitled to the use of appro-
priated water fails to use beneficially all or any part of
such water for the purpose which it was appropriated, for
a period of three years, such unused water shall revert
to the public and shall be regarded as unappropriated water.

The Petitioners contend that the USFWS failed to meet the
burden of proving that the diversions in Application No. 1927-2 on Lake
Creek were in use for at least three years immediately prior to March
. 2, 1955 for a continuous period since 1955, as the Water Management
Board found. It must be remembered that the USFWS claimed a priority
date of the year 1939 on water right claim no. 1927-2. This claim was
based upon aerial photographs that were taken in 1939, interpreted by a
witness called by the USFWS. -

The area where the four diversions are located on Lake Creek
which is the subject to vested Water Right Claim No. 1927-2 were

originally part of the Brown Ranch prior to the time the ranch was

acquired by the USFWS. Petitioners called as a witness the former wife

of Alvin Brown, who operated the Brown Ranch. Brown's wife, Eva Mae

Linenbrink, testified that she married Alvin Brown in 1936 and that



in the fall they moved up to the area on the ranch where Diversion No.
4 1s located. (TR2 pp.329-330). She lived there until 1943. (TR2
p.332). During that time, she passed the location where Diversion No.
4 is now identified and never saw any water being appropriated from
Lake Creek for irrigation purposes. (TR2 p.331). Linenbrink went on
to testify that she lived in that area where Diverion No. 4 is located
until 1943, when her husband bought a place just south of where the
diversion was located. (TR2 p.332; Exh. 33). She also testified that
the land on which diversion no. 1 is located was purchased by her
husband in 1946. (TR2 pp.333-334). It was her testimony that after
1946 when they bought the north half of the property, her husband,
Alvin Brown did try diverting water out of Diversion No. 1 up on Lake
Creek to irrigate the north half of that section for aifalfa, but it
didn't pan out. (TR2 pp.334-335). The reason she can remember the use
of the diversion for irrigation didn't pan out in 1946 is that by 1949
they were using that spillway for a bath place on Saturday nights.
(TRZ p.335).

Also, Joyce Toczek, Alvin Brown's daughter, testified that
she worked out in the hay fields where the four diversions are located
from 1952-1958. (TR2 pp. 340-341). During that time period, there was
no-irrigation out of Lake Creek by her father. (TR2 p.341). Toczek
also testified that she came back with her husband following her
father's death in 1966 and operated the ranch with her husband until
about 1968. (TR2 p.342). During that time period, there was no
irrigation. (TR2 p.342).

For the years 1969 and 1970, the ranch was leased to Frank
Buckles, who testified that during the time he had the land under lease
he put up hay and never irrigated out of Lake Creek. (TRZ'DD.;§525353);'



There was ample testimony that after the USFWS acquired the
'Browh Ranch in 1971, they began to divert water out of Lake Creek at
those four diversions. However, our Supreme Court has held that the
forfeiture of a water right, under SDCL 46-5-37, may not be revived by
reinitiating the diversion of water. In Re Cancel. of Stabio Ditch

Water Right, 417 N.W.2d 391, 395 (S.D. 1987).

The only testimony USFWS offered on the priority was the
testimony of Jack Ritz. However, Mr. Ritz was only able to testify
that while he worked for the Browns, sometime during the years 1951-53
and again at the time of Mr. Brown's death in 1962, that they diverted
water off of Lake Creek. (TR2 pp.313-314, 308). But when the question
was put to him to describe the diversion points off of Lake Creek that
he diverted the water when he worked for the Browns, he was only able
to identify Diversion No. 1. (TR2-309, 318, 322).

Based upon the evidence that was presented, the Petitioners
contend that a mistake was made by the Water Management Board to
validate this vested water claim because the evidence did not establish
a priority date of 1951. The standard that the Court must find to
reverse, that it has a definite and firm conviction that a mfstake has
been made, can be easily corrobarated by examining the Board's own
detiberations as applied to Water Right Claim No. 1927-2. (TR3~
Pp.858-868). The Board had no interest in giving it a priority date of
1937. Mr. Brink made a motion to validate the vested water right with
the 1951 priority date. (TR3 p.859). There was no second to that
motion when 1f was first méde; '(TR3 p.859). Mr. Rollag stafed that he )
was convinced that there had not been a continuous use of that water

since 1939. (TR3 pp.859-860). Mr. Brink asked the members of the



Board whether or not they would accept a priority date of 1971, when
'the fanch was acquired by the USFWS. (TR3 p.860). They were then
instructed by their lawyer, John Guhin, assigned to advise the Board on
matters, that to validate a vested water right, the right had to arise
- by three years prior to March 2, 1955. (TR3 p.860). The acting
chairman of the board, Mr. Freeman, stated that priority was one of
the issues, but that the Board could decide whatever they wanted to
because there was clear testimony in the record to support that it
wasn't used. (TR3 pp.860-861). Mr. Freeman raised the question that
if the Board didn't validate the vested water right claim, what happens
to the USFWS, what are they going to do. Mr. Holzbauer responded that
the USFWS should get a new water right. Mr. Freeman, who is a licensed
lawyer, disregarded the advice the legal counsel had given to the Board

and made the following statement:

"What do they do in the meantime? Are we going to
grant them a new one? If we're of a mind to grant them
a new one, why not grant them this one? Why put
everybody through this exercise. Without this permit,
see I don't think the date makes much difference at all.
Not like we have other prople with water rights who are
screaming. Got landowners who are being affected, but
not being affected because of not enough water coming
down to them. But they have acquired, we've all -- we
being the American taxpayers, spent a great deal of
money buying the Brown Ranch and developing it and

- trying to do what's right for waterfowl. Which obviously
they've been declining nation wide, it's a very serious
concern. I don't want to shut these folks down."
(TR3-861).

Mr. Brink made a second motion to validate the vested right
with the 1951 priority date. There was no second. Mr. Freeman‘urged
the other Board members to disregard the "legal niceties" and take a
practical approach in granting the permit. He stated as follows:

*I think the reason nobody wants to vote on that is
I don't think people they want to vote on vested right.



"Again, my question is what is the refuge going to

do without the vested right, without the water? And to

me, I know we got all kinds of legal niceties, but to my

way of thinking whether it's a new permit or vested

right, in this case doesn't amount to a hill of beans

because we don't have a lot of other water users. The

entire fight the last three days has been the land use,

not you are taking all of the water. That's usually

what we've got to fight over. So why do we care if a

'51 vested right or a new permit." (TR3-866)

Thereafter, Mr. Rickenbach made the motion to validate the
vested water right claim with a 1951 priority date. The motion carried
with one "no" vote.

Clearly, this exchange between the Board indicates that they
were not persuaded the Refuge had even established a vested water right
claim with a 1951 priority date, but skirted their legal
responsibilities for the purpose of administrative economy so they
would not have to rehear the matter as a new application. The reason
for the statutes allowing for the validation of vested rights for the
determination of the abandonment for use of water is that the public
interests require that this natural resource be applied to a beneficial

use or that it be rendered available for appropriation in use by

others. Cundy v. Weber, 300 N.W. 17 (S.D. 1941). The *legal
niceties" have been enacted to provide for a method determining water
rights in the state of South Dakota. S
The Board's decision to validate the water right with a 1951
priority date was clearly erroneous in 1ight of the entire evidence in
the record on the issue of the existence of a vested water right, the
| pribrity of ahy water right and:the landowners‘abéndonment df any water

right, therefore the decision should be reversed by the Circuit Court

on this issue.



If the Court determines that the USFWS has met its burden in
_estab115h1ng a claim for validation of Water Claim No. 1927-2 with a
priority date of 1951, they still have to demonstrate that the claim
does not impair the rights of others, constitutes a beneficial use and
is in the public interest. See SDCL 46-1-9(1) and 46-1-6(3).

B. Whether the approval of the USFWS Application 1927-2 impairs the
rights of others.

The South Dakota Supreme Court has held:

that the right to water by prior appropriation is
limited in every case in quantity and quality by the
uses for which the appropriation is made. (emphasis
added).

". . . the appropriation does not confer such an
absolute right to the body of water diverted that the
owner can allow it, after its diversion, to run to waste
and prevent others from using it for mining or other
legitimate purposes.” Stenger v. Tharp, 94 N.W. 402, 404
(1903).

In the instant case, Wendell DeKay runs a cattle operation
downstream from the USFWS. The USFWS developed three of the four
diversions to spread the water from Lake Creek over the land which was
the Brown Ranch, thereby obstructing the natural filow of Lake Creek.
(TR1 pp.195-196). That after the spring water has been diverted, the
excess eventually rejoins the natural flow and is discharged onto the
private land owned by DeKay. That the quality of the water distharged
onto DeKay's land by the USFWS 1s such that DeKay's cattle refuse to
drink from the stream so that they would walk to water tanks near the
DeKay ranch headquarters to obtain their drinking water rather than
drink from the stream. The evidence showed that other downstream
landowners are deprived of water during critical times in their
operations because of the obstructions the USFWS had placed in the flow

of water through the Brown Ranch.



Kenneth Hines testified that he leased land in 1985 just
below the Refuge, through which Lake Creek ran. (TR2 p.346). That in
July of 1985 Lake Creek dried up so that there was no water with which
to water his livestock. (TRZ p.346). Hines contacted the Refuge
manager, Kraft, to complain about the lack of water flowing down through
Lake Creek, and while the Refuge manager agreed to release more water,
it was not enough to get down to the property where Hines was located,
so that he could Qater his cattie. (TR2 p.347). At the same time this
was occurring on Hines' property, the Heath property had water backing
out of the channel of Lake Creek and flooding the Heath property
because the Refuge had so much water impounded in the Refuge. (TR2
p.348). Hines testified that while there was enough water in May of
1985, gradually Lake Creek got lower and lower until from June through
July until the first of September there was no water fiowing in it at
all. (TR2 p.349). As a result of the Refuge's impoundment of the
great quantities of water during the summer of 1985, Hines had to end
up moving his cattle off the leased pasture. (TR2 p.348). Stock
watering is a domestic use. SDCL 46-1-6(4). As such, it takes
precedence over appropriative rights. SDCL 46-1-5. And yet in the
present case, it was the stock watering that became subservient to the
Refuge's use of the water, which is inconsistent and contrary to the
policy established by the South Dakota Legislature as found in SDCL
46-1-5,

Because the USFWS' utilization of the water has affected the
qua11ty‘and the quanfity of:the watér, this 1s$ﬁe shoﬁld be resolﬁed b& :
denying the Application.



C. MWater Right Claim No. 1927-2 is not a beneficial use of water when
the USFWS' use of water has resulted in flooding private land
adjoining the Refuge owned by the USFWS.

The USFWS argues that the beneficial use is determined by
whether the use of the water is reasonable and useful and beneficial to
the appropriator. This argument neglects to read the entire definition

of "beneficial use" found at SDCL 46-1-6(6), which reads:

"Beneficial Use" Any use of water within or
outside the state, that is reasonable and useful and
beneficial to the appropriator and at the same time is
consistent with the interests of the public of this
state and the best utilization of water supplies;
(emphasis added)
Thus, the definition of "beneficial use”™ requires a
two-pronged test to be used to make a determination, if indeed, the use

of water constitutes a beneficial use. In summary, that two-pronged

test is:

(1) That the use of the water is reasonable and useful and beneficial
to the appropriator; and

(2) That the use is cons1stentvw1th the interests of the public and the
best utilization of water supplies.
- Petitioners contend that even under the first prong of “the
definition of "beneficial use" the Application must fail.

The Applicant argues in the Prehearing Brief that appropriator
of the water determines whether its use of the water is beneficial and
that the Petitioners attempts to tell the USFWS that its use of Lake
Creek is not beneficial must be disregarded. However, in the documents

the USFWS provided to the Petitioners through the discovery process



reveal that they're not increasing duck production on the Refuge.
Total duck production for the years 1983 through 1990 reveal the

following:

YEAR: TOTAL DUCK PRODUCTION:
1983 ‘ 12,915
1984 6,770
1985 6,419
1986 3,519
1987 2,886
1988 2,510
1989 1,259
1990 1,360

Clearly, these records ref1éct the USFWS's consumption of
additional quantities of water are not going to add to duck production.
In fact, when the USFWS acquired the Brown Ranch in 1971, their duck
production was only 4,638. Rolf Kraft blames the decrease of ducks on
the carp population. (TR1 pp.191-192). But as far back as 1971, the
USFWS recognized the USFWS would probably never eradicate carp from the
Refuge but that good barriers would help control the population.

(TR1 p.192). Evidently those barriers have only helped to flood
adjoining private property, and not control the carp.

The use of water is not reasonable and useful and beneficial
when that use causes flooding of adjoining private lands. It stands to
reason that if the USFWS's utilization of water results in flooding of
adjoining private lands that they are using more water than they need.
Our Court, in the past, has focused attention on the matter of
efficient utilization of water so as to take into consideration if

there is an unwarranted waste of water. Cook v. Evans, 185 N.W. 262,

265 (S.D. 1921), modified on other grounds, 186 N.W. 571, (S.D.
1922).




Furthermore, the Legislature has provided that no
appropriation of water in excess of the reasonable needs of the
appropriators may be allowed. SDCL 46-5-5. A South Dakota riparian is
limited by the concept of "reasonable use", he can claim only water

which he can use for a beneficial purpose. Redwater Land and Canal

Company v. Reed, 128 N.W. 702 (S.D. 1910). 1In this case, the lands are

subirrigated and do not need to be irrigated. It is logical to
conclude that the USFWS is claiming more water than it can use when it
floods adjoining private land.

Furthermore, it is interesting that the USFWS application
states that it wishes to use the water to flood irrigate the Brown
Ranch and that this irrigation will occur during the irrigation season.
However, the "irrigation" occurs on the Brown Ranch from February
through as late as August of each year and that this is not the
"irrigation season" in Bennett County. Furthermore, the evidence will
demonstrate that the soil content on the Brown Ranch is not suitable to
flood irrigation. A soil survey map shows that the predominant soil on
the Brown Ranch are Lamo (La), Loup (Lo), Dunday (Du). (TR3 p.641).
According to Simonson, a range management specialist formerly with the
Soil Conservation Service, these soils are not suitable for surface
irrigation, as contemplated by the USFWS. (TR3, p.642). Quite-
clearly, it would appear that the USFWS is attempting to use the guise
of irrigation to create wetland habitat. (TRl p.197).

The second prong of the test is determination of whether the
use is consistent with the interests of the public and the best
ufilization of water supplies.

Our Legislature has recognized that because of the prevailing

conditions in South Dakota, our water resources must be put to the



fullest extent of the beneficial use of which they are capable. The
USFWS 1s creating marginal conditions even to support wildlife and
waterfow!l by their utilization of the water resources. Furthermore,
they have approximately 9,300 acres available as part of the original
Refuge to create slough-1ike conditions for waterfowl to exist in. If
the evidence establishes that there is no need to irrigate in order to
provide sufficient forage for wildlife and waterfowl, then an inference
can be drawn that the USFWS wants to spread water over the land under
the guise of irrigation to create slough-1ike conditions for waterfowl.
However, they have approximately 9,300 acres in the original Refuge
boundaries that contain adequate siough-like conditions to meet the
needs of waterfowl. Our State also gives domestic use of water
precedence over appropriative rights. SDCL 46-1-5. Petitioners urged
the Water Management Board, based upon consideration of the
circumstances and facts present in this case, to determine that it is
not a beneficial use to allow water to be appropriated for cultivating

food for wildlife and waterfowl as was done in Lake Shore Duck Club

V. Lakeview Duck Club, 166 P. 309 (UT 1917). The Board rejected this

position.

Furthermore, the adoption of such a rule would be consistent
with the proposed amendments to the general rules adopted by the
Department of Water and Natural Resources, Division of Water Rights,
and the definition for “stock watering" found at ARSD 74:02:01:01 as
reworded to strike "buffalo, deer, elk, antelope and other wild animals
that are managed for the public by a governmental agency" from that
definition of stock watering of animals.

Consequently, this issue should be resolved by denyingithe‘

SRR - SR
Application and reversing the decision of the Water Management ‘Board.



Water Right Claim No. 1927-2 is not in the public interest
when i1t seeks to appropriate water for wildlife and waterfowl
habitat and forage that results in flooding adjoining landowners.

Petitioners contend that the standard for determining what is

in the public interest is set forth in SDCL 46-1-4, which provides in
pertinent part:

It is hereby declared that because of conditions
prevailing in this state the general welfare requires
that the water resources of the state be put to
beneficial use to the fullest extent of which they are
capable, and that the waste or unreasonable method of
use of water be prevented, and that the conservation of
such water {s to be exercised with a view to the
reasonable and beneficial use thereof in the interest of
the people and for the public welfare. The right to
water or to the use or flow of water in or from any
natural stream or watercourse in this state is and shall
be 1imited to such water as shall be reasonably required
for the beneficial use to be served, and such right does
not and shall not extend to the waste or unreasonable
use or unreasonable method of division of water.

The evidence demonstrates that the USFWS' utilization of
water results in flooding of adjoining landowners and constitutes a
waste of water. As a consequence, Petitioners contend Application No.
1927-2 is not in the interests of the public.

The USFWS strongly disagreed with any contention they are
coﬁﬁitting waste, but Petitioners contend that not only do their
practices indicate they have no intention of irrigating the land, but
even the words of the representative of the USFWS revga] their intent
1s to spread water out over the land to create sloughs for wateffowl.
That in 1984, in connection with Application No. 1921-2, the
representative of the USFWS stated that they let the water flow over

the land when the dam is full to create a larger slough for the "tittle



duckies". (Exhibit P). The Petitioners recognize these statements
were not made in connection with Application No. 1927-2, but when
considered along with all the evidence concerning Application Nos.
2191-2 and 1921-2, the evidence demonstrates there is no need to
irrigate the lands in question under Application No. 1927-2 and that
the Application is being used as a subterfuge in order to create
sloughs for waterfowl. (TR3 p.642). Rolf Kraft, the manger of the
USFWS LaCreek National Wildlife Refuge, admitted as much in his
testimony. (TR1 p.188).

The South Dakota administrative rules for the definition of
irrigation is that the term applied in SDCL 46-1-6, 46-1-9 and 46-6-1

is as follows:

(2) “Irrigation," the artificial application of
water for the purpose of supplying sufficient
moisture for plant growth. Disposal of contaminated
water is not considered to be irrigation unless other
water is used along with the contaminated water;

ARSD 75:02:01:01(2), Exhibit ®O".

Mr. Kraft also testified as the manager of the Refuge that he
wishes to apply water out of Lake Creek from 1/2 inch to maybe 1 foot
in depth to create impoundments that will create wetlands. (TR1
p.f97). And that they will be applying water in January throuéh
December 31st of each year to irrigate aquatic plants, however none of
those aquatic plants include the native grasses that are indigenous to
this pasture. (TR3, p.787). The Petitioners contend the primaky
purpose is to impound the water for the protection of the ducks.

Because the Application to appropriate the water does not

support a practice of 1rrjgation as defined by ARSD 74:02:01:01 but



does support the contention that the water is being wasted, then it is
not in the public interest to grant the Application. This issue should
be resolved by denying the Application.

E. Water Right Claim No. 1927-2 Should be Denied when the Diversions
Placed on Lake Creek Result in the Flooding of Adjoining Land.

SDCL 46-5-2 provides:
Any person owning land through which any

non-navigable stream passes, may construct and maintain

a dam across such non-navigable stream if the course of

the water is not changed, vested rights are not

interfered with, and no land flooded other than that

belonging to the owner of such dam or upon which an

easement for such purpose has been secured.

The South Dakota Supreme Court has held that where there is a
seepage of water onto land because of an increased water level in the
river due to a dam and interference with the drainage off an adjoining
landowner's land, that the dam owner constitutes a flooding within the

meaning of SDCL 46-5-2 (former SDC 61.0101). Willadsen v. Crawford, 60

N.W.2d 692 (S.D. 1953). Not only did the diversions on Lake Creek by
the Applicant result in the flooding of adjoining private land, but
also flooded out a county road belonging to Bennett County, which
flooding persiéted until such time as the USFWS dredged Lake Creek on
its side of the county road. (TR2 pp.357-360). B

This issue should be resolved by determining that the
diversions constitute flooding adjoining private land and,
consequently, the Application should be denied and the Board's decision
reversed.

The Board erred as a matter of law, pursuant to SDCL 46-5-2,

when it granted Water Right Claim No. 1927-2, and for this reason the

Board's decision on Water Right Claim No. 1927-2 should be reversed;;,;iﬂ‘



I1.
THE WATER MANAGEMENT BOARD ERRED IN GRANTING WATER PERMIT

APPLICATION NO. 2191-2.

A. Granting Water Permit Application No. 2191-2 impairs the rights of
others and is not a beneficial use of water nor in the public
interest.

The arguments advanced in parts I.8,C,D and E apply to Water
Permit Application No. 2191-2. Since these issues have been addressed
above, they will not be repeated, but Petitioners will rely upon the

arguments previously advanced in I.B,C,D and E as reasons for denying

Application No. 2191-2.

B. Application No. 2191-2 is a reservation of the future use
of water to which the USFWS is not entitled.

Rolf Kraft, at his deposition on May 21, 1992, stated that the
USFWS wanted a water right on the springs to protect the amount of
water that is coming out of the springs an that the reason the USFWS
decided they wanted that water right is that a number of years ago,
there was some discussion that some private interests were wanting to
use water out of the Oglala Aquifer and transport the water to fexas,
and the USFWS's concern was that if water mining reduced the amount of
water in the sandhills, it might reduce the water table in the
sandhills to the point 1t might 1mpact’the Refuge's springs, and
without a water right the USFWS wduldn'trhave huch reéourse in that 7
regard. Kraft Deposition, pages 181-182. Furthermore, Kraft testified
at the hearing that, for the time being, it was his {ntention to let
the springs flow as they may without any dévgiobment.



Clearly, if the underlying reason for seeking a water right on
the springs is to protect subsequent development of that water by a
third party, then the USFWS is conceding that it does not need the
water for irrigation purposes, which is the purpose of Application No.
2191-2. South Dakota law does recognize that certain entities may
obtain a permit to appropriate water for future use, however the United
States of America is not one of those entities which is entitled to
reserve water for contemplated future needs. SDCL 45-5-38. For this
reason Appiication No. 2191-2 should have been denied by the Board,
and therefore the Board's decision should be reversed.

III.
THE WATER MANAGEMENT BOARD ERRED IN GRANTING WATER PERMIT

APPLICATION NO. 1921-2

A. USFWS has not met its burden for amending a permit to sever and

transfer irrigation rights to different land.

SDCL 46-5-2 governs, in pertinent part, those situations in
which an amendment of water permit is required for severance and

transfer. It provides:

- A1l water used in this state for irrigation -
purposes shall remain appurtenant to the land upon which
it is used. However, if for any reason it should become
impracticable to use all or any part of the water
beneficially or economically for irrigation of any land
to which the right of its use is appurtenant, all or any
part of the right may be severed from the land and
simultaneously transferred and become appurtenant to
other land without losing priority of right previously
established, subject to existing rights, upon approval
of an application for an amended permit. No increase in
total acres irrigated may be allowed under this section.

Consequently, the water rights for irrigation may not be

transferred to different land unless it be;omg$ 1mpra¢t1ca1 to usqgél




or part of the water, beneficially or economically, for irrigation, then
the right may be severed from the land without 1oss of priority if
there is no detriment to existing rights. In the instant case, the
Applicant has made no showing as to why it is impractical to use alil
the water beneficially or economically for irrigation on the land to
which it is appurtenant. There is some indication in the permit that
the existing dam has fallen into disrepair. But the Applicant has not
demonstrated why that dam cannot be repaired to continue its use under
the existing Water Permit, particularly if it was of earthen
construction. Jack Ritts testified, at the hearing, as a witness for
the USFWS that other earthen dams on the Brown Ranch had washed out and
they had been rebuilt. (TR2-319). Furthermore, SDCL 46-5-34 requires
that the original irrigation permit would have to be used on land
that is appurtenant to the land for which the original 1rrigat10n‘
permit is granted. Otherwise, it cannot retain its priority. In the
instant case, it is clear that the water will be-used to irrigate land
that is not appurtenant to the property described in the original Water
Permit. See page 1 of Application No. 1921-2 (R-1-8). Appliication No.
1921-2 is for a water right to irrigate USFWS land in the North Half
Section 25, the Southeast Quarter of Section 24, and the East Half
of Section 19; however, property belonging to Brett Heath, the West
Half of Section 19, 1ies between the sections of property USFWS is
seeking Water Permit No. 1921-2 on.

Clearly, since the property owned by Brett Heath falls
between the land for which the original water permit was used to
irrigate and the land that the Refuge now wishes to irrigate in the-

East Half of Section 19, there is no pertinency as required by SDCL



46-5-2. Therefore, the Refuge had the burden to establish that it was
beneficially impracticable or economically impractical to use the
permit to irrigate the land which the original permit was granted for.
The Petitioners contend this requirement of economic impracticability
or beneficial impracticability was not established. The only testimony
offered was Rolf Kraft, Refuge manager, in which he testified that it
would appear it would cost $750,000.00 to rebuild the dam, but there
was no documentation to support this estimate. In fact, it appears
that the Refuge went ahead and relocated the dam further downstream and
did so without obtaining the permission of the Water Management Board.
(TR3 pp.829-830). While it may have been beneficial for the Refuge to
move the dam downstream, the Refuge did so without first obtaining the
permission of the Water Management Board so any evidence as to it being
beneficially impractical to use the old site was apparently based on
the fact that they have now invested money in the new site which is
downstream from where the old permit existed. Because the USFWS
offered no credible evidence on this point, the permit should be denied
for this reason and the decision of the Board to grant the Application

should be reversed.

B. - It is not in the public interest and a beneficial use to aTlow an

existing Water Permit to be severed from the land and
simultaneously transferred and become appurtenant to other tland
without losing priority of right when the practices of the USFWS
and the representations made by their representatives indicate
the water is to be used to create a siough for waterfowl

It 1s clear from SDCL 46-2A-12 that when an application is
made for approvallof the severance of irrigation water to be used for

irrigation of other land, the application must continue to use the



water for irrigation purposes. When an appropriator changes from
irrigation to-another use, the Commission cancels the first permit
and issues another; thus, the old priority date is lost and a new
priority acquired on the date the new permit is issued. In the instant
case, the evidence demonstrated that the land which Applicant wishes to
have the water permit transferred to will be used to create a slough
for waterfowl, (Exhibit P), not irrigation which was the purpose of the
original permit. If the use is being changed, application for a new
permit 1s necessary. Consequently, this issue should be resolved by
denying the Application and reversing the Board's decision.
CONCLUSION

For the foregoing reasons, the Findings of Fact and
Conclusions of Law and Final Decision entered by the Water Management
Board on January 7, 1993, should be reversed and an Order entered
directing the Water Management Board to deny Application Nos. 1927-2,
2191-2 and 1921-2.

Respectfully submitted.

FARRELL, FARRELL & GINSBACH
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of law when an administrative decision is reversed, the
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Wendell Dekay, Charles Emley, Brett Heath, Raymond Kocer
and Lawrence Kocer (collectively referred to as the
vLandowners") appeal from decisions made by the South Dakota
Water Management Board (Board) in three water rights
applications filed by the United States Fish and Wildlife
Service (FWS). The Board’s decision on Application No. 1927-2
is reversed. The Board’s decisions on Application Nos. 1921-2

and 2192-2 are affirmed.




This dispute arises out of three applications for water
right permits to use water on the LaCreek National Wildlife
Refuge in Bennett County. The refuge was established in 1935.
It contains deep pools, shallow water, marshlands, wetlands and
various types of vegetation. It is used as a wildlife refuge
and breeding ground for migratory waterfowl and other wildlife.

.In 1971 the refuge was expanded when FWS purchased 6,665
acres of privately owned property known as the "Brown Ranch."
The Brown Ranch property was contiguous to the refuge. It is
used to provide shallow water habitat for wildlife propagation
and to compliment other wildlife uses on the original refuge.

FWS sought three permits to use water on the old Brown
Ranch. Application No. 1927-2 was a request to vest a prior
claimed right to 10 c.f.s. of water from four diversion points
on Lake Creek. Application No. 2192-2 was a request for a new
water right to the natural flow of water from six springs near'
Lake Creek. Application No. 1921-2 was a request to change the
point of diversion and some of the land irrigated from Cedar
Creek under an existing permit.

Landowners each own or lease property which is contiguous
to or near the refuge. Although they raised numerous legal
arguments against the applications, most of the Landowners’
objections relate to problems they have had with FWS' management

practices and use of water on the refuge. Landowners’ primary



complaint concerns flooding of their land.l Landowners contend
that past flooding has drowned the natural grasses which were
used for commercial hay production and livestock. Landowners
contend that the natural grasSes have been replaced by
commercially unuseful marsh type vegetation including slough
grass, buck brush, cattails, marsh grass, foxtail, barley, smart
weed, sedges and rushes. Landowners’ also contend that on one
occasion there was a shortage of water in one area although the
owner of that property is not a party in this proceeding. One
other Landowner, Wendell Dekay, alleges that the quality of the
water allegedly discharged by FWS onto his property has been
diminished by the propagation of carp.

After two days of testimony, the Board granted all three
applications with one modification and on the condition that
FWS’ use of water could not flood or impair the Landowners’
property. Landownérs appeal.

I
APPLICATION NO. 1927-2

The prior owners of the Brown Ranch had engaged in some_

irrigation although the time, place and amount of water used is

in dispute. 1In Application 1927-2, FWS sought to obtain a

lThe record reflects that the flooding has been caused
partly by FWS’ management and use of the water on the refuge,
and partly by natural causes such as precipitation and high
water tables in the area.



"vested right"2 to Brown’s prior water usage. Specifically, FWS
sought a vested water right to 10 c.f.s. of water from four
identified points of diversion on Lake Creek. Because FWS
contended that the water had been continuously used for
irrigation since 1937, it also sought to establish a vested
priority date of 1937.

Although the Board found that the water had not been
continuously used since 1937, it did find that 10 c.f.s. of
water had "been continuously appropriated for irrigation use
since January 1, 1951." Finding of Fact XLIV (erroneously
denominated as a Conclusion of Law). Based upon that finding,
the Board granted a vested water right to 10 c.f.s. of water
from the four points of diversion with a priority date of 1951.
Landowners contend the Board erred in four respects. This Court
need only address Landowners’ contention that the Board’s
decision was clearly erroneous.

Landowners contend that the Board was clearly erroneous in
finding that there was a continuous appropriation since 1951 for
irrigation use of 10 c.f.s. of water from the four diversion
points. Although Landowners concede that some water was used

for irrigation at some point in the past, they contend that

2A nyested water right" is "[t]he right of a riparian owner
to continue to use water actually applied to any beneficial use
on March 2, 1955, or within three years immediately prior to
that date to the extent of the existing beneficial use made of
the water." SDCL 46-1-9(1) (emphasis added).




there is no substantial evidence in the record: (1) that the
use occurred from all four requested points of diversion; (2)
that 10 c.f.s. of water was continuously used for irrigation;
(3) that the use was continuous since 1951 or for the three
years prior to March 2, 1955; and, (4) that the use was
continuous from 1955 to 1978.

This Court’s standard of review is limited when the dispute
involves a contention that findings of fact are clearly
erroneous. Under SDCL 1-26-36, the guestion is not whether
there is evidence in the record which could support the
appealing party’s proposed facts. The proper scope of review is

to determine whether there is any substantial evidence to

support the findings that aré made by the Board. In Re SDDS,
Inc., 472 N.W.2d 502, 507 (S.D. 1991). Moreover, courts may not
second guess the Board on the credibility of witnesses or on
disputed facts. Courts must give deference to the fact finder
and great weight to its choices between conflicting inferences
and findings. Id. SDCL 1-26-36.

In this case this Court has not addressed the credibility
of witnesses or weighed conflicting evidence because the only
testimony supporting the Board’s finding of a "continuous use
[of 10 c.f.s. of water] for irrigation since 1951" came from
Jack Ritts. Ritts, an employee of FWS, was employed on the
Brown Ranch at times from 1951 to 1953 and again in 1962.

Although irrigation was one of Ritts’ ranch responsibilities, he

did not provide substantial evidence that 10 c.f.s. of water was




continuously used from the four diversion points since 1951.
Ritts’ testimony fails in several respects.

First, Ritts did not testify that there was a continuous
use of water for irrigation since January 1, 1951. Ritts
initially testified that he only worked on the Brown Ranch in
April of 1951 and "four or five times" in the 50’s and 60's.
However, he later testified that he could not specifically
remember if he started working on Brown Ranch in the fall of
1951 or the fall of 1952, and he could not remember the next
time he worked there except in 1963. In any event, Ritts never
established in what year or years any irrigation occurred.

Ritts certainly did not establish that water was continuously
used for irrigation since January 1, 1951 or for the three yéérs
prior to March 2, 1955.

Ritts also failed to establish that water was continuously
used from the four identified points of diversion. On the
occasions he was at the ranch, he only recalled irrigating from
one 30-inch tube at diversion point number 1. Ritts never
teétified that any irrigation ever occurred from diversion
points 2, 3 and 4.

Ritts also provided no evidence as to the amount of water
that was "continuously" used for irrigation. He not only failed
to establish that 10 c.f.s. of water was used in the past, but
his testimony reflects that the application sought more water
than had been previously used on the Brown Ranch. Ritts

testified that in 1978, after the Brown Ranch had been acquired

6




by FWS, they (FWS) opened up the ditches to make '"more
potholes." When read in context, this testimony clearly
indicates that FWS sought a vested right to use more water than
had been used in the 1950’s when the Brown Ranch was operated as
a commercial enterprise. Ritts’ testimony is quite short and
does not provide any evidence, let alone substantial evidence,
that 10 c.f.s. of water was continually appropriated from the
four diversion points since 1951 or for the three years
preceding March 2, 1955.

The only other evidence in the record concerning this issue
came from Eva Mae Linebrink (Brown’s wife), Joyce Tocdek
(Brown’s daughter), and Frank Buckles (a lessee of the Brown
Ranch from 1969 to 1971). Those witnesses testified that there
was no irrigation on the ranch from 1949 to 1977. Although FWS
argues that this Court must give great weight to the Board’s
contrary finding because the Board found that Ritts’
"description . . . of the manner of irrigation gives his
testimony credibility outweighing that testimony to the
contrary," FWS’ argument is misplaced. FWS’ argument is
misplaced because Ritts was the only witness who provided any
evidence supporting the Board’s continuous appropriation
finding. Because that evidence is insufficient even standing
alone, no weighing of cohflicting evidence was necessary by the
Board or this Court.

The Board’s Finding of Fact XLIV that 10 c.f.s. of water_

"[had] been continuously appropriated for irrigation use since -

o ———— e
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January 1, 1951" is not supported by any substantial evidence in
the record. Because it is the only finding supporting the
Board’s decision to grant the vested right, the Board’s decision
on Application No. 1927-2 is reversed. 1In light of the reversal
on this point, the Court does not reach Landowners other
objections to this Application.
II
APPLICATION NO. 2191-2

In this Application FWS sought a new permit to use water
from six springs on the Brown Ranch. FWS intended to use the
springs’ natural flow without any development to create
waterfowl habitat. They sought the water right to assure a
continued flow of the springs if the water table dropped due to

use by others.
1. Future Use

Landowners contend that because the purpose of this permit
was to protect the natural flow of the springs against future
diminution by others, the Application sought a prohibited future
reservation of water. Although FWS agrees that it is not on; of
the entities entitled to appropriate water for future uses under
SDCL 46-5-38, it contends that its proposed use of the natural
flow of the water to create a wildlife refuge is not a "“future

use." This Court agrees.




In its Application, FWS specifically stated that it sought
the water right for "waterfowl propagation and enhancement of
wildlife habitat, and flood irrigation.” In granting the
permit, the Board found:

The water is to be used to create 235 acres of

marshes, sloughs, and wet meadows, either through

the natural flow of the springs, or through small

dams and control structures, for waterfowl

propagation and enhancement of wildlife habitat.

Finding of Fact LI.

Each of the six springs at issue provides a

distinct benefit to wildlife by forming pools for

the growth of aguatic plants which themselves

provide a habitat for aquatic insects. The springs

also provide water for the growth of cover for

younger and older wildlife.

Finding of- Fact LIII.

These findings clearly reflect that the springs’ natural
flow was intended for current use to create marshes, ponds,
vegetation and aquatic insects which were necessary for a
waterfowl and wildlife refuge. Although FWS did not intend to
divert water by artificial means for commercial irrigation, it

was not saving the water right for a future use. It sought the

water to create, protect and expand the refuge.3 Because those

3Based upon the deposition of Mr. Kraft, Landowners contend
that FWS seeks this water permit for future use. However, ‘
Landowners’ counsel’s cross—-examination of Kraft clearly
demonstrates that notwithstanding Kraft'’s deposition testimony,
FWS.did not intend to "mine water." - When cross-examined about
the issue at the hearing, Kraft specifically stated "we are
using the water that naturally comes out of the springs. If

‘ - (Footnote Continued)



uses are current and beneficial,4 the permit was not granted for

an impermissible future use.
2. Impairment of Others’ Rights

SDCL 46-2A-9 prohibits the issuance of a permit that
impairs existing rights. Landowners contend that FWS‘ use of
the water from the six springs will impair the Landowners’
rights because it will impair the quality of the water reaching
the Dekay property and the quantity of the water reaching
property owned by Mr. Hines. Landowners’ contentions are,
however, without factual merit.

The permit granted in this Application only allowed the

continuation of the existing natural flow of the springs.

Because this permit would not change existing natural

conditions, it could not change (impair) DeKay’s water quality.

(Footnote Continued)

that water flow diminished that would impact how we use our
water. That’s my belief, one gets a water right to protect."
Hearing Transcript Page 201 (emphasis added). When
cross-examined about his prior deposition testimony which could
be interpreted to mean that they had no plans to "use" the
water, Kraft clarified that prior testimony only meant that FWS
had no plans to make "improvements" or "diversions." Id. at
202.

4§g§ Paragraph 3, infra at page 11. See also In re General
adjudication of all Rights to use Water in Big Horn River
system, 835 P.2d 273, 279 (Wyo. 1992); Idaho Dep’t of Parks v.
Idaho Dep’t of Water Administration, 530 P.2d 924, 928 (Idaho
1974); State v. Morros, 766 P.2d 263, 267 (Nev. 1988); and
McClellan v. Jantzen, 547 P.2d 494, 496 (Ariz. Ct. App. 1976).

-



Landowners’ contention concerning the quantity of water
reaching Mr. Hines’ property is without merit for the same

reason. Even assuming that the impairment of the Landowners’

substantial rights may arise from the impairment of rights of a

non-~party5 such as Mr. Hines, this permit could not change the

guantity of water Hiﬁes receives because there will be no
diversion from the usual and natural flow of the springs.
Finally, it must be noted that Landowners have not cited
any evidence in the record which shows any correlation between
the springs’ flow and water quantity on the Hines property or
water quality on the Dekay property. The proliferation of carp
arose out of pool 10 which is in a different location on the
refuge and Landowners have not demonstrated that the quantity of
Hines’ water is influenced by the springs. Because Landowners
have not cited any evidence in their briefs relating these water
ﬁroblems to the water from the six springs, they have not

preserved this arqument for appeal.
3. Beneficial Use

SDCL 46-2A-9 also prohibits the issuance of a water right

that is not for a beneficial use. Landowners contend that FWS’

5An administrative decision may only be reviewed it if
affects a party’s substantial rights. See SDCL 1-26-36.
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proposed use under this application would not constitute a
"beneficial use." A beneficial use is defined as:

[AJny use of water within or outside the state,

that is reasonable and useful and beneficial to the

appropriator, and at the same time is consistent

with the interests of the public of this state in

the best utilization of water supplies].]
SDCL 46-1-6(6). This definition requires a two-part analysis.

A. Reasonable, Useful, and Beneficial
Use to the Appropriator

Landowners first argue that there will be no reasonable,
useful and beneficial use of the water from the six springs
under the first prong of SDCL 46-1-6(6) because duck numbers
declined on the refuge between 1983 and 1990. There is,
however, substantial evidence in the record that this refuge
provides prime habitat for ducks. In addition, the refuge
provides habitat for a nationally significant population of
trumpeter swans, and for Canada geese, snow geese, blue geese,
cranes, and other wildlife. Propagation of all these species is
reasonable, useful and beneficial to FWS and the public.

Furthermore, although duck populations did decline on this
refuge for seven years, it does not follow that the creation of
additional habitat will not be beneficial. The record reflects
that duck numbers have declined in this flyway for reasons
unrelated to this refuge. Simply stated, a decline in duck
numbers at this refuge over a seven—yearvperiodfis not probf

that the creation of additional habitat is not a beneficial,ﬁée.



Landowners also arque that the proposed use will not be
reasonable, useful, or beneficial because the area is already
sub-irrigated by a high water table. Aalthough the area may be
sub-irrigated, the record reflects that natural precipitation is
not dependable. The record also reflects that dependable water
is necessary to assist native grasses in dry seasons, to provide
for the continuous growth of aguatic plants and insects, and to
provide necessary habitat during the critical developmental
periods of various species of wildlife. Therefore, even though
sub-irrigation may occur, FWS established that it is reasonable,
necessary and beneficial to have the uninterrupted use of water
on the refuge property throughout the critical times of the
year. ’

Landowners finally argue that because of the type of soil
in the area, the land is not suitable for traditional commercial
irrigation. Landowners contend that there can be no beneficial
use because water used for a wildlife refuge is not "irrigation"
and only "irrigation" is a beneficial use. The Board, however,
concluded that FWS’

use of the water constitute[s] the beneficial use -

in that it does in fact promote migratory birds and

wildlife through the creation of areas which are
biologically appropriate for such uses. The Board

finds the existence of a beneficial use even though

the crops are not harvested by human beings but are

utilized by migratory birds and wildlife.

Finding of Fact XLVI. This Court agrees with the Board for two

reasons.



First, contrary to Landowner’s contention, the beneficial
use arising from "irrigation" is not limited to raising
traditional cash crops. "Irrigation" is broadly defined as the
provision of moisture to any "plant growth." ARSD
74:02:01:01(2). Because "irrigation" is not limited to cash
crops, and because FWS’ use will provide moisture to various
types of plants necessary for a refuge, its use is "irrigation."

Second, even if the use of water for plants on a wildlife
refuge is not "irrigation", it is beneficial. ARSD 74:03:04:01
provides that all "streams in South Dakota are assigned the

beneficial uses of irrigation and wildlife propagation and stock

watering" (emphasis added). Thus, even if the use of water for
aguatic plant growth and resultant wildlife propagation is not
"jrrigation", it is a beneficial use because both irrigation and
wildlife propagation are defined as beneficial uses in this
state.6 The Board correctly concluded that FWS’ proposed use
was beneficial, whether for wildlife propagation or irrigation.
B. Public Interest and Best
Utilization of Water Supplies
Landowners next contend that FWS’ proposed use of water
from these springs is not a "beneficial use" under the second

prong of SDCL 46-1-6(6). Landowners allege the proposed use is

6_Because of ARSD 74:03:04:01, Landowners’ cases from other
jurisdictions are distinguishable.
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not consistent with the interests of the public and the best
utilization of water supplies. Landowners specifically contend
that this permit is not in the public interest because FWS’ past
use of water has caused flooding of Landowners’ adjoining land.
This contention is misplaced for two reasons.

First, Landowners have no basis to raise this objection
because the Board protected the public interest against
flooding. SDCL 46-1-14 provides in part:

The water management board may issue any permit or

license subject to terms, conditions, restrictions,

qualifications, quantifications or limitations on

perpetuity consistent with this chapter which it

considers necessary to protect the public interest

and which are related to matters within the
jurisdiction of the board. . . . (emphasis added)

This statute éives’the Board the power to grant a permit subject
to conditions and restrictions that are necessary to protect the
public interest.

In this case the Board specifically found that the past
flooding of adjoining land by FWS mandated that "strict
qualifications" regarding flooding be imposed to "assure" that
the permit would be in the public interest. The specific
restriction imposed by the Board provides:

The application for Water Permit No. 2191-2 is

granted with the following gualification:

Use of water authorized by this permit may not
impair the use of any lands adjoining the
LaCreek National Wildlife Refuge including, but
not limited to, flooding or specific alteration

of plant species directly attributable to water
use under this permit. Flooding of adjoining



land may occur if a written flood easement is
obtained from the property owner Or owners.
Finding of Fact LXIV. By imposing this restriction, the Board
clearly considered and protected the public interest from
flooding adjoining lands. Landowners have no basis to raise
this objection.
Landowners’ public interest argument is also nisplaced

because Landowners have failed to demonstrate that this permit,

for the use of the natural flow of six springs, would change or

cause any flooding that did not occur naturally. As the Board

noted, "[tlhe water, at present, provides essentially the same

kinds of habitat that the applicant desires to create." Finding
of Fact LV (emphasis added). The Board also found that there
was nothing in the record to indicate that FWS’ development of
the natural flow would damage Landowners. Id. These findings
are fully supported by the evidence and Landowners have not
cited any evidence showing that FWS‘ use of the natural flow
will change any natural flooding of any property. Landowners

have no factua17 or legal basis to contend that this permit will

-~

7It should also be noted that in their briefs, FWS and the
pivision of Water Rights have addressed each individual
Landowner’s property claim concerning flooding from this permit.
That evidence establishes that no change in the natural o
condition of each property would occur by the granting of this
permit to the natural flow of the springs. ’




change or impair naturally occurring conditions. The Board’s
decision on this permit is affirmed.
ITY
PERMIT NO. 1921-2

In this permit, the Board amended FWS’ existing Water
Permit No. 265-2 by changing some of the land which was
irrigated and by changing the point of diversion.

Landowners first contend that this permit should not have been
granted because FWS failed to demonstrate that it was
"impractical" to divert water from the initial point of
diversion as required by SDCL 46-5-34. However, FWS
demonstrated, and the Board found, that the initial point of
diversion washed out and that it would cost in excess of
$750,000 to rebuild the washed out dam. This finding is"
supported by the record and it supports the Board‘s finding of
"impracticability."

Landowners also argue that SDCL 46-5-34 only allows an
amendment if the new land is appurtenant to the old land or the
source of water. 'Lahdowners appear to argue that "appurtenancy"
means the new land must be contiguous to property describedizn
the original water permit. See Landowners’ brief at page 50.
Landowners misconstrue the étatute.

SDCL 46-5-34 merely provides that a water right which is

appurtenant to a particular piece of property may be transferred -

to and become appurtenant to another piece of property if it

17
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becomes impractical to use the water beneficially or
economically for irrigation on the original property. This
statute imposes no reguirement that the original and the new
property be contiguous.

Landowners finally point out that SDCL 46-5-34 only allows
transfers for irrigation purposes. Landowners argue that FWS’
creation of aquatic vegetation and wildlife habitat is not
irrigation within the meaning of this statute. However, as was
discussed, supra at page 13, FWS’ application of the water to
stimulate the growth of aquatic plants is "irrigation" under
ARSD 74:02:01:01(2).

Because FWS established that it was economically
impractical to rebuild the original diversion site, they
satisfied the impracticability requirement.8 The Board’s

decision on this permit is affirmed.

8This Court’s review of the administrative record reflects
that FWS proposed to irrigate some of the same land under this
application as they did under permit No. 265-2. This type of
amendment is not mentioned in SDCL 46-5-34. The record also
fails to show why a change in the diversion point makes it
impractical to irrigate the original property.. Such a showing
may be required under SDCL 46-5-34. .Landowners have not,
however, raised these arguments. Because these arguments have
not been raised, this Court deems them waived.

.18



Dated this 5th day of January,

ATTEST:

Clerk of Courts

Deputy
(SEAL)

CC: Mikal Hanson, Esqg.
Diane Best, Esqg.
Jane M. Farrell, Esqg.
Patrick Ginsbach, Esq.
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

GREATFACES, GREATPLACES.
December 9, 1994

Water Management Board:

Enclosed is a copy of the South Dakota Supreme Court decision
in the matter of Water Permit Application Nos. 1921-2 and 2191-2.
The Court affirmed the Board's decision to grant these water
permits to the United States Fish and Wildlife Service at the
Lacreek National Wildlife Refuge in Bennett County.

I also want to make you aware of uncertainties in funding to
conduct scheduled Board activities for 1995. The Water Rights
Division can not make scheduling commitments until legislative
appropriations for operation of the Division are secured.
Currently, the Board has set its 1995 meeting schedule (March 8 and
9 first regular Board Meeting ) and Mr. Freeman, acting in his
capacity as Prehearing Chairman in Homestake Mining Company's
vested water right applications and Richard Fort's declaratory
ruling request, has set the week of February 27, 1995, for the
Board hearing on these issues. These Board meetings are all
dependent on the 1995 Legislature appropriating funds for the
continued operation of DENR including the Water Rights Division.

I will keep you informed of developments in funding that
impact the Board. Please call me, if you have questions.

hn Hatch, Chief Engineer
Water Rights Division
(605) 773-3352

enclosure

. C: Robert Roberts, Secretary, DENR
Steve Pirner
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#18708
SABERS, Justice

Landowners appeal circuit court’s decision affirming Water
Board’'s grant of water use permits to United States Fish and Wildlife
Service in LaCreek National Wildlife Refuge. We affirm.

FACTS
" The United States Fish and Wildlife Service (FWS) owns and

operates the LaCreek National Wildlife Refuge (Refuge) in Bennett
County, South Dakota. The Refuge was established by Presidential Order
in 1935. In September of 1971, FWS purchased 6,665 acres of land known
as the "Brown Ranch" which was contiguous to the Refuge. The Brown
Ranch land is used for shallow water habitat for migratory waterfowl.

FWS applied for three water right permits to the South Dakota
Water Management Board (Board).

1. The First, No. 1927-2, was a request to vest a

prior claimed right to 10 cubic feet per second of

water from four diversion points on Lake Creek.

2. The Second, No. 2191-2, was for a new water

right to the natural flow of water from six springs

near Lake Creek. FWS did not plan any development

of the springs; the application was to assure the

continued flow of the springs if the flow decreased

due to use by others. This water was to be used to

maintain 235 acres of marshes, sloughs, and wet

meadows for wildlife habitat.

3. The Third, No. 1921-2, was to change the point

of diversion and some of the land irrigated from

Cedar Creek under an existing permit. A dam

authorized as the diversion point was breached and

no longer functioning. FWS sought to amend its

permit to use another dam approximately one-half

mile away as the diversion point.

Board granted FWS the three permits on the condition that
FWS’ use of water did not flood or impair the surrounding Landowners’

property. Landowners appealed the Board’s decision to the circuit

court, which found that Landowners’ main complaint was the flooding of




#18708

their land by FWS’ use of its permits. This flooding allegedly caused
the drowning of natural grasses used for commercial hay production and
livestock and replaced it with commercially non-viable marsh-type
vegetation. Landowner Wendell DeKay alleges the quality of water
discharged onto his property has diminished as a result of the
increased carp population in FWS’' sloughs.

The circuit court reversed the First permit because
inéufficient evidence existed that Brown Ranch had been using 10 c.f.s.
of water from'the diversion points, but affirmed Board’s grant of the
Second and Third permits. Landowners appeal the circuit court’s ruling
on the Second and Third pefmits.

Landowners appeal the Board's findings of fact which we
review under the clearly erroneous standard. The decision is to be
upheld unless the reviewing Court is left with a definite and firm
conviction that a mistake has been committed. Fraser v. Water Rights
Commission, 294 N.W.2d 784 (S.D. 1980). Mixed questions of fact and
law are reviewed for error without deference. Permann v. Dept. of
Labor, Unemp. Ins. Div., 411 N.W.2d 113, 119 (S.D. 1987).

THE SECOND PERMIT

A. Future use

FWS sought the right to the continued natural flow of six
springs if the water table dropped due to conditions or use by others.
Landowners argue that the Second permit would improperly reserve a
future use by protecting against future diminution. Under SDCL 46-S-
38, only a few enumerated agencies may reserve future water rights.

FWS concedes that it is not one of the statutorily enumerated agenc:ies.
The springs’ natural flow was inténded for current use to maintain z35

acres of marshes and other waterfowl habitat. Although FWS did not
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intend to divert any of the natural flow,! the court found that the use
was current and that the permit was not granted for an impermissible
future use. Landowners have not shown this to be error.
B. Impairment of Rights
SDCL 46-2A-9 governs water right permits:
A permit to appropriate water may be issued

only if there is reasonable probability that there

is unappropriated water available for the

applicant’s proposed use, that the proposed

diversion can be developed without unlawful

impairment of existing rights and that the proposed

use is a beneficial use and in the public interest.

Landowners contend that the Second permit would impair the
quality of water flowing to DeKay’s property and the quantity of water
reaching Hines’ property. The court found that the permit would not
change existing natural conditions and that it would not impair the
quality of water reaching DeKay'’s property or the quantity of water
reaching Hines’ property. Landowners have failed to show that the
finding was erroneous.

c. Beneficial Use

SDCL 46-2A-9 also requires that the permit constitute a
"beneficial use." Under SDCL 46-1-6(3), a "beneficial use" is:

any use of water within or outside the state, that

is reasonable and useful and beneficial to the

appropriator, and at the same time is consistent

with the interests of the public of this state in

the best utilization of water supplies(.]

A two-part analysis is required to determine "beneficial

use." First, the use must be "reasonable, useful, and beneficial to

1. Refuge Manager Rolf Kraft testified "we [FWS] are using the
water that naturally comes out of the springs. If that
water flow diminished that would impact how we use our

water." FWS sought the permit to protect and maintain its
current water right.
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the appropriator." SDCL 46-1-6(3). Landowners argue that because duck
production declined on the refuge from 1983 to 1990,? the use for
waterfowl habitat is no longer a beneficial use for the Refuge. The
court found that the habitat provides for a "nationally significant
population of trumpeter swans, and for Canada geese, snow geese, blue
geese, cranes, and other wildlife." The court concluded that
" [plropagation of all these species is reasonable, useful and
beneficial to FWS and the public."

Landowners cite Lake Shore Duck Club v. Lake View Duck Club,
166 P. 309 (Utah 1917), for the proposition that appropriating water
for cultivating food for wildlife and waterfowl is not a beneficial
use. However, the weight of authority indicates that "beneficial use
is an evolving concept, and a concept that can be expanded to reflect
changes in society’s recognition of the value of new uses of our
resources." Rick A. Thompson, Statutory Recognition of Instream Flow

Preservation: A Proposed Solution for Wyoming, 17 Land & Water L.Rev.
139, 143 (1982). Appropriation of water for waterfowl habitat and

other wildlife is a beneficial use. ARSD 74:03:04:01 ("All streams in
South Dakota are assigned the beneficial uses of irrigation and
'wildlife propagation and stock watering.") (emphasis added); State v.
Morros, 766 P.2d 263, 268 (Nev. 1988). The protection of migratory

birds and their habitat is in the "national interest." North Dakota v.

2. FWS' figures indicate that duck production on the Refuge
declined from 12,915 in 1983 to 1,360 in 1990. Rolf Kraft,
Refuge manager, blames part of this decrease on the rising
carp population which is muddying the water, making it less
suited for aquatic plant growth. However, the Board and the
circuit court agreed that this decrease was not indigenous
to the LaCreek Refuge and duck production has declined
across the nation.
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United States, 460 U.S. 300, 309, 103 S.Ct. 1085, 1101, 75 L.E4.24 77
(1983). A series of treaties signed by the United States starting in
1916 "obligates the United States to preserve and protect migratory
birds through the regulation of hunting, the establishment of refuges,
and the protection of bird habitats."™ 460 U.S. at 309-10, 103 S.Ct. at
1101, 75 L.Ed.2d 77. It was not error to conclude that maintenance and
protection of waterfowl habitat was a beneficial use by FWS.

Landowners also contend that the proposed use will not be
reasonable, useful, or beneficial because the area is already sub-
irrigated by a high water table. The court found that natural
precipitation is not dependable and that dependable water is required
to provide for continuous growth of aquatic plants and insects, and to
provide habitat needed for critical periods of wildlife development.
The court concluded that FWS established that it is reasonable,
necessary, and beneficial for FWS to have uninterrupted use of water.
Landowners have not shown this to be error.

Landowners also argue that the land is not suitable for
traditional commercial irrigation because of the type of soil in the
area. They argue that no beneficial use exists because water used for
a wildlife refuge is not "irrigation“ and only "irrigation" constitutes
a beneficial use. The Board found and the court agreed that a
beneficial use existed even though the crops are not harvested by human
beings but by migratory birds and wildlife.

The court held that a beneficial use from irrigation is not
limited to raising traditional cash crops. Under ARSD 74:02:01:01(4),
"irrigation" is providing méisture for any "plant growth." The court
concluded that even if it were not an "irrigation" use; it is a

beneficial use. Under ARSD 74:03:04:01, the use of water for aquatic
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plant growth for wildlife propagation is a beneficial use whether or
not it constitutes "irrigation."

Secondly, SDCL 46-1-6(3) requires that the use must be in the
public interest to be deemed a "beneficial use." Landowners contend
that the permit is not in the public interest because FWS’ past use of
water has caused flooding of their land. The court found that the
Board provided for the public interest. Board granted the permit
subject to qualification. Under SDCL 46-1-14, the Board may issue any
permit or license "subject to terms, conditions, restrictions,
qualifications, quantifications or limitations [] which it considers
necessary to protect the public interest[.]" Board issued the Second
permit with the following qualification:

Use of water authorized by this permit may not

impair the use of any lands adjoining the LaCreek

National Wildlife Refuge including, but not limited

to, flooding or specific alteration of plant

species directly attributable to water use under

this permit Flooding of adjoining land may occur

if a written flood easement is obtained from the

property owner or owners.

Board’s Finding of Fact LXIV.

The court concluded that Landowners’ public interest argument
was misplaced because they failed to show that the Second permit would
change or cause any flooding that did not occur naturally. Landowners
have not shown this to be error.

THE THIRD PERMIT

Under SDCL 46-5-34, amendment of a water permit is allowed
when "it should become impracticable to use all or any part of the
water beneficially or economically for irrigation of any land to which

the right of its use is appurtenant(.]" Landowners claim that FWS made

no showing that appropriation from the old dam, the initial diversion
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point, was impracticable. They claim that the breach of the old dam is
not a sufficient showing of impracticability. FWS presented evidence
that the costs of constructing a new dam at the same diversion point
would be $750,000. The Board found and the court affirmed that use of
this original diversion point would be made "impracticable" by the
necessity that a new dam be built. Landowners have not shown that
amendment of the permit to allow a new diversion point was improper.

Landowners also argue that a perﬁit may be amended only if
the new land is appurtenant to the old land or the water source.
Landowners appear to argue that "appurtenancy" requires that the new
land must be contiguous to the property in the original permit. SDCL
46-5-34 provides:

All water used in this state for irrigation
purposes shall remain appurtenant to the land upon
which it is used. However, if for any reason it

should become impracticable to use all or any part
of the water beneficially or economically for
irrigation of any land to which the right of its
use is appurtenant, all or any part of the right
may be severed from the land and simultaneously
transferred and become appurtenant to other land
without losing priority of right previously
established, subject to existing rights, upon
approval of an application for an amended permit.
No increase in total acres irrigated may be allowed
under this section. .

Id. (emphasis added). The court correctly concluded the statute
imposes no requirements that the original and the new property be
contiguous.

Landowners contend that use of water under the Third permit
would impermissibiy amend an "irrigation" use into a non-irrigation
use. According to SDCL 46-5-34 and 46-5-34.1, when an application is
made for severance of irrigation water to be used for irrigation of

other land, the applicant must continue to use the water for irrigation
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purposes. If an applicant changes from irrigation té another use, the
first permit is canceled and another one is issued, forfeiting the
original priority date and acquiring a new priority date as of the time
of issuance of the new permit. Therefore, if it is not an "irrigation"
use, FWS would lose its priority to the water under the Third permit.
In this respect, landowners claim that SDCL 46-5-34 only allows
transfers for irrigation purposes and that FWS’ use is not "irrigation"
under SDCL 46-5-34. The Board found that the use of the water under
the Third permit would provide habitat for waterfowl, including sloughs
and marshlands with plant growth essential for waterfowl survival and
propagation. Under ARSD 74:02:01:01(4), the use remains for
"irrigation" by providing moisture for plant growth. The court
affirmed the Board on this point and no error is shown.

Wé affirm.

MILLER, Chief Justice, and WUEST, AMUNDSON and KONENKAMP,

Justices, concur.



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREAT Faces. CReATPLACES,
January 11, 1995

Water Management Board:

A copy of the South Dakota Supreme Court decision in the matter
of United States Fish and Wildlife Service's Water Permit
Application Nos. 1921-2 and 2191-2 for Lacreek National Wildlife
Refuge was sent to you during December. The South Dakota Supreme
Court has since issued an order authorizing modification of the
December 7, 1994 opinion (#18708). A copy of this order and the
amended pages to their decision are enclosed.

The order deletes a portion of the last paragraph (pages 7 and 8)
of the December 7, 1994, opinion. The deleted portion is clearly
stated in the Court's January 6, 1995, order.

The Court's modification does not change their original opinion
to affirm the Board's decision to grant these water permits to
the United States Fish and Wildlife Servige at the Lacreek
National Wildlife Refuge in Bennett County.

Please call me, if you have questions.

Very truly yours,

John Hatch, Chief Engineer
Water Rights Division
(605) 773-3352

enclosure
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IN THE SUPREME COURT
OF THE

STATE OF SOUTH DAKOTA

* %k * %

IN RE: WATER RIGHT CLAIM
NO. 1927-2; WATER PERMIT
APPLICATION NO. 1921-2; AND
WATER PERMIT APPLICATION
NO. 2192-2

ORDER AUTHORIZING
MODIFICATION OF OPINION

#18708

WENDELL DEKAY, CHARLES EMLEY,

ERETT EEATH, RAYMOND KOCER,

AND LAWRENCE KOCER,
Petitioners and
Appellants,

vs.

UNITED STATES FISH AND

WILDLIFE SERVICE,
Applicant and
Appellee,

and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
WATER RIGHTS DIVISION, STATE )
OF SOUTH DAKOTA, )
Appellee. )

The Court having determined that the opinion issued in the
above-entitled matter on December 7, 1994, should be modified for
purposes of clarification, now, therefore, it is

ORDERED that the following language as appears on the last
three lines of page seven and the first eight lines of page 8 of the
official opinion be and it is hereby deleted:

According to SDCL 46-5-34 and 46-5-34.1, when an
application is made for severance of irrigation
water to be used for irrigation of other land,
the applicant must continue to use the water for
irrigation purposes. If an applicant changes
from irrigation to another use, the first permit
is canceled and another one is issued,
forfeiting the original priority date and
acquiring a new priority date as of the time of




#18708, Re Water Right Claim No. 1927-2 - Order Authorizing
Modification of Opinion

issuance of the new permit. Therefore, if it
is not an "irrigation" use, FWS would lose its
priority to the water under the Third permit.
In this respect, landowners claim that SDCL
46-5-34 only allows transfers for irrigation
purposes and that FWS' use is not "irrigation"
under SDCL 46-5-34.

DATED at Pierre, South Dakota, this 6th day of January,

1995.
BY THE COURT:

ATTE
- // Robert A. MITIET7\CQEef Justice
,/

CTlerk of the Bupre ourt
(SEATL)

PARTICIPATING: Chief Justice Robert A. Miller and Justices George W. Wuest,
Richard W. sabers, Robert A. Amundson and John K. Konenkamp.

SUPREME COURT
STATE OF SOUTH DAKOTA
Cn

FI1
JAN 06 1995

Al [yel

Clerk
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Supreme Qourt of Bouth Bakota 44 -8 555

OFFICE OF THE CLERK
500 East Capitol Avenue
GLORIA J. ENGEL Pierre, South Dakota 57501-5070 DOROTHY A. SMITH
CLERK (605) 773-3511 DEPUTY

January 6, 1995

Ms. Linda Larson

Bennett County Clexk of Courts
PO Box 281

Martin SD 57551-0281

Re: #18708, In Re: Water Right
Claim, etc. Wendell Dekay,
et al. v. US Fish and
Wildlife Service, et al.
Civ. 93-4

Dear Ms. Larson:

Please be advised that the petition for rehearing
has been denied.

Enclosed please find the remittitur, certified
copy of the opinion of the Court handed down on December 7,
1994, and the appeal record in the above-referenced matter.

Kindly acknowledge receipt of the enclosed items.

Very truly yours,

Dorothy A. Smith
DAS :ms
encl.
pc with copies of order denying rehearing:
Mr. Patrick M. Ginsbach and Ms. Jane M. Farrell
Mr. Mikal Hanson

J§p< John Kungz
s. Diane Best
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Supreme Qourt of Bouth Bakota -0 9%
OFFICE OF THE CLERK
500 East Capitol Avenue

GLORIA J. ENGEL Pierre, South Dakota 57501-5070 DOROTHY A. SMITH
CLERK (605) 773-3511 DEPUTY

January 6, 1995

Mr. Patrick M. Ginsbach and Mr. John Kunz
Ms. Jame M. Farrell Attorney at Law
Farrell, Farrell and Ginsbach Office of Regional Solicitor
Attorneys at Law PO Box 25007, D-105
441 N River St Denver Federal Center
Hot Springs SD 57747-1499 Denver CO 80225
Mr. Michael W. Hanson Ms. Diane Best
Attorney at Law Assistant Attorney General
505 W 9th St Ste 100 500 E Capitol Ave
Sioux Falls SD 57104-3603 Pierre SD 57501-5070

Re: §#18708, In re: Water Right
Claim No. 1927-2, etc.

Ms. Farrell, Ms. Best and Gentlemen:

Enclosed in the above-referenced matter find revised
pages 7 and 8, together with a copy of the Court's order
authorizing the revisions.

In view of this action, the Court deems it
unnecessary to grant rehearing. Accordingly, an order denying
the petition for rehearing has today been entered by the Court.
A copy of that orxder is also enclosed.

Very trq%y yours,
g // './

i

At

GJE:ms
Encl.
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IN THE SUPREME COURT
OF THE

STATE OF SOUTH DAKOTA

* kx % %

IN RE: WATER RIGHT CLAIM
NO. 1927-2; WATER PERMIT
APPLICATION NO. 1921-2; AND
WATER PERMIT APPLICATION
NO. 2192-2

ORDER DENYING REHEARING

#18708

WENDELL DEKAY, CHARLES EMLEY,
BRETT HEATH, RAYMOND KOCER,
AND LAWRENCE KOCER, SUPREME COURT

)
)
)
)
)
)
)
)
)

Petitioners and ) STATE OF SOUTH DAKOTA
Appellants, ) FILEFD
)

)
)
)
)
)
)
)
)

JAN 06 1995

Al et

Clerk

vs.
 UNITED STATES FISH AND
WILDLIFE SERVICE,

Applicant and

Appellee,

and

WATER RIGHTS DIVISION, STATE
OF SOUTH DAKOTA,

Appellee.

A petition for rehearing in the above cause having been
filed December 16, 1994, and no issue or question of law or fact
appearing to have been overlooked or misapprehended, and more than
fifteen days having elapsed therefrom and no written statement
having been filed with the Clerk of this Court by a majority of the
Justices thereof requesting a rehearing, now, therefore, in
accordance with the Rehearing Procedure Rule of this Court, the
petition for rehearing is denied.

DATED at Pierre, South Dakota, this 6th day of January,
1995.

BY T COURT:

Robeff"i“MrilgEL\Chief Justice
ATTEST: -

Qy// ) 7/22(,«/

Clerk of the Supre@//CD re”
(SEAL)
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point, was impracticable. They claim that the breach of the old dam is
not a sufficient showing of impracticability. FWS presented evidence
that the costs of constructing a new dam at the same diVersion point
would be $750,000. The Board found and the court affirmed that use of
this original diversion point would be made "impracticable" by the
necessity that a new dam be built. Landowners have not shown that
amendment of the permit to allow a new diversion point was improper.

Landowners also argue that a permit may be amended cnly if
the new land is appurtenant to the old land or the water source.
Landowners appear to argue that "appurtenancy" requires that the new
land must be contiguous to the property in the original permit. SDCL
46-5-34 provides:

All water used in this state for irrigation

purposes shall remain appurtenant to the land upon
which it is used. However, if for any reason it
should become impracticable to use all or any part
of the water beneficially or economically for
irrigation of any land to which the right of its
use is appurtenant, all or any part of the right
may be severed from the land and simultaneously
transferred and become appurtenant to other land
without losing priority of right previously
established, subject to existing rights, upon
approval of an application for an amended permit.
No increase in total acres irrigated may be allowed
under this section.

Id. (emphasis added). The court correctly concluded the statute
imposes no requirements that the original and the new property be
contiguous.

Landowners contend that use of water under the Third permit
would impermissibly amend an "irrigation" use into a non-irrigation
use. The Board found that the use of the water under the Third permit
would provide habitat for waterfowl, including sloughs and marshlands

with plant growth essential for waterfowl survival and propagation.

-7~
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Under ARSD 74:02:01:01(4), the use remains for "irrigation" by

providing moisture for plant growth. The court affirmed the Board on

this point and no error is shown.
We affirm.

MILLER, Chief Justice, and WUEST, AMUNDSON and KONENKAMP,

Justices, concur.



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

©
GREAT FACES. GREAT PLACES.
MAR 2 § 1335

Ralph Morganweck, Regional Engineer
U.S. Fish & Wildlife Service

Denver Federal Center

PO Box 25486

Denver, CO 80225

Dear Mr. Morganweck:

Enclosed are Water Permit Nos. 1921-2 and 2191-2 authorizing your
water diversion systems and beneficial use of the water, not
exceeding the limits as specified in the Water Permits.

The final inspection has been completed on these Permits, and we
are ready to issue the Water Licenses. Statutes require we charge
$50 per Permit ($100) for the inspection and issuance of the final
papers. Upon receipt of this amount the Water Licenses will be
sent to you.

Very truly yours,

HN HATCH, Chief Engineer
Water Rights Division
605 773-3352

enclosures

c: Cheryl Williss, U.S. Fish and Wildlife Service, Denver Federal
Center, PO Box 25486, Denver, CO 80225



RECEIPT

Division of Water Rights

414458

South Dakota Department of Environment and Natural Resources

Pierre,

April 15 1o 95

RECEIVED OF_US Fishi § Wildlife Service, PO Box 25486, Denver Federal Ceater, Denver, CO

the following amount in fees for services rendered as provided for by law:

80225 0486

Fee for Application forPermitNo._____ to Appropriate Water, to construct
and to put water to beneficial use
Fee for Application forPermitNo. _________ to Appropriate Water, for Future
Use
Fee to retain Future Use Permit No. ______________ after period of seven years.
Fee for Inspecting Constructed Works, confirming beneficial use and 1ssumg Water i
License No. 1924 50 100
Fee for Filing Transfer Form
Fee for Filing Extension Request
Fee for
(Any Other Work Provided by Law) Total 50 {06
By __ J//ﬁ/‘ // /ﬂ%//’(éy

Chief Enﬁneer



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

GREAT FACES, GREATPLACES,
JUN 2 0 1995

William A. Godby, Regional Engineer
US Fish & Wildlife Service

Denver Federal Center

P.O. Box 25486

Denver, CO 80225

RE: Water License Nos. 1921-2 and 2191-2, LaCreek Wildlife Refuge.

Dear Mr. Godby:

Enclosed are Water License Nos. 1921-2 and 2191-2 and Receipt Nos. 414458 and 414459 for $50.00
each which was assessed for an investigation and issuance of the licenses. Water License Nos. 1921-2 and

2191-2 are the final documents which completes the process of obtaining a water right.

As long as you use the water beneficially, as stated in the Water Licenses, State Water Laws provide that
you have a continuing right to use the water.

Very truly yours,

HN HATCH, Chief Engineer
Water Rights Program
(605) 773-3352

gm
enclosures

NOTE: The applicable portions of Water Permit No. 265-2 have been incorporated into this Water
License No. 1921-2.




	APP
	PER
	LIC
	INS
	MAP
	RPT



