Considered: VESTED RIGHT -
v

WATER PERMIT NO. 1879-2
MAP No. 1879-2
Name of Applicant HOWARD AND DAVID HENDERSON
Post 0ffice Address ST RT 1, Box 2, Provo, S.D. 57774
Amount of Water Claimed 25.30 Total Acres 1,772.00
Coat

Source of Water Supply Loda Creek
Water to be used for IRR County Fall River
About miles of
PROOF OF PUBLICATION: Received Not Received
APPLICATION: Approved 7'1/—-84L Subject to
F.F.e C.L. Adopted Not Approved Deferred
PRIORITY Date Received 6/13/84 Fee 10.50 Remarks

1/1/1946
Corrected Application Received Period of Annual Use 1/1 to 12/31
WATER QUALITY APPROVAL RECEIVED APPROVED/CONDITIONAL (Circle one)
Wi-1 Description same as Application YES NO REMARKS

not applicable
Diversion Point

NE% NE% Section 23-T10S-R2E
Land to be Irrigated

see attachment
Well Log: Driller Licensed YES NO
Depth of Well REMARKS

drawn Del Brosz

Type of Map PREPARED BY Reviewed and the Number

Divisi of giéer,Rights
assigned on 6/18/84 By‘ﬁ% Vesrtozre K
77

C Nerson
- ﬁan{e N



FORM 2: Application for irrigation (type or print) Mail to: Water Rights Div.

No.l872-Z _ Hydrologic Unit (2120106 DWNR, Foss Slde.
Pierre, SD 57501

Map No. LB 7%= 2- Basin _UC. 605) 773-3352

Newspaper N /A (o0 7

Application For Permit To Appropriate Water Within The State Of South Dakota

Type of Application: Check one or more of the following;

New D Vested Right Future Use D

D Application to amend Permit No.________ with old priority date retained

D Change diversion point(s) D Add diversion point(s) D Change acreage D Other D
D Application to: D Change use D Change diversion point(s) D Add diversion point(s)
D Add Acreage D Increase diversion rate D Other See Permit No.
D Application to: D Use D Transfer water reserved by Future Use Permit No.

1. Name of Applicant Howard & David Henderson Phone No. 662-7874
Post Office Address __Star Route #1, Box 2, Provo, SD State _ 57774
(Sueet. RR or Box) Zip Code
2. Amount of water claimed (c.f.s) 25.3 Total acres irrigated 1772
Source of Water supply Laal Creek

S3°%W  1300' from NE Corner of Section 23, T10S, R2E

4. Location of point of diversion

County Fa] ] River

5. Counties where water will be used Fall River

6. Annual period during which water is to be used All year

7. List below each forty acre subdivision, or lot, or fraction thereof and show number of acres to be irrigated in each.

Land Description No. Acres Irr. Land Description No. Acres Irr.

| (see attached sheet)

Attach sheet if more space is needed

8. Give a brief description of proposed project. When available include any preliminary engineering report or other
reports or information that will help explain the project. (Attach sheet if more space is needed)

This is a waterspreading system. Water is diverted from the creek into a canal
by a 6' high, 66' long overflow dike in the creek channel. Water is spread on
the land by dikes and canals containing 6 inch concrete tile outlets spaced at
100 feet.

Attachments:  Attach Form 2A if diversion from a well or dugout, or if storage of water, is proposed. Attach map
(see instruction)

STATE OF! i‘OUT?: DAK;iTA)SS
County of X )

R \ N . .
I, Howswed Hendevdomn v Oaurid W, e NAer90m > the applicant certify that I have read
the foregoing application, have examined the attached map and that the matters therein stated are true and that Tintend, and

am able to complete the necessary construction. ; n A o ,
gigned(%gu ‘f(//zmvzv-xn/* Bord ¥ %./ém..,

Subscribed and sworn lt\(l) beforeP ml;*' this 11" *._tl___ dav of .,..dm_ﬂﬁ 19 %Lj
Lynnette Jo McGaw, Notary FPublie U ¢
My commission expires: ,_____QL%‘LW Y/ /\b \ Dav\_)

N Nestnbs Harbhlic thr orher cnabifiod officen




The Water Management Board hereby approves Water Permit Application No.

WATER PERMIT

(Applicant) {Post Office Address)

With the following qualifications.
(State) (Zip Code)

See :o\rwx \]R-—l

Date of first receipt of application 19
Date of return to applicant for correction, amendments or changes required , 19
Date of receipt of corrected application , 19 . Approved , 19
The Water Management Board hereby approves this Water Permit No. ' authorizing the

construction of the water use system and the placing of water to beneficial use as stated in the Application and as qualified in
the Water Permit approval, subject, however, to the following limitations and conditions:

1.

2,

The date from which applicant may claim right is , 19
One-fifth of the work is to be completed on or before | , 19
The whole of said work is to be completed on or before , 19
The time limit for proof of beneficial use of water is , 19

The water appropriated shall be used for the purpose of

The prior right of all persons who, by compliance with the laws of the State of South Dakota, have acquired a right to
the use of water must not be unlawfully impaired by this appropriation.

The amount of the appropriation herein granted shall not exceed —_________ cubic feet per second; neither shall it
exceed the capacity of the above descnbed water supply system nor shall it exceed the amount of water needed for
beneficial uses served. For irrigation purposes said appropriation must be limited to not more than 2 acre feet per acre
per year and be limited to not more than one-seventieth (1/70) of gne cubic foot of water per second of time for eachacre
of land to which water is actually and beneficially applied for irrigation on or before
19 ; said water to be used during the following described annual period:

3

WATER MANAGEMENT BOARD

By:

Chief Engineer
Division of Water Rights
Dept. of Water and Natural Resources




Form VR-1

VESTED WATER RIGHT

The Water Management Board hereby recognizes Vested Water Right No./879-2

"louxmé h %awic! J'{cug{e\:&w Stae RT 1 Rox 2 Qp"‘ovo

(applicant) (post office address)
Seoty Daksta $77224
(state) (zip code)
Date of receipt of Application _S_L)Ne 13 , 1984 .
Recognized Qule U , 1984 .
)

The Water Management Board hereby recognizes the construction of the water
use system and the placing of water to beneficial use as stated in the
Application and as qualified in the Vested Water Right, subject, however, to
the following limitations and conditions:

1. The date from which the applicant may claim right isbayUqu \ , 1946,.
7

2. The whole of said work has been completed and water has been applied to
benefcial use as described on Form 2B of this application.

- 3. The water appropriated is used for the purpose of t[;v@wijjokj
J

4. The prior rights of all persons who, by compliance with the laws of the
State of South Dakota, have acquired a right to the use of water must
not be unlawfully impaired by this appropriation.

S. The amount of the appropriation hereby recognized shall not exceed

25 30 cubic feet per second; neither shall it exceed the capacity
of the above described water supply system nor shall it exceed the amount
of water needed for beneficial uses served. For irrigation purposes said
appropriation must be limited to not more than 2 acre feet per acre per
year and be limited to not more than one-seventieth (1/70) of one cubic
foot of water per second of time for each acre of land to which water has
been actually and beneficially applied for irrigation. The water is to
be used during the following described annual periodJawuvary | ‘o December3|:

P4

WATER MANAGEMENT BOARD
By: ; 441 W
( ef Engineefl) v

Division of Water Rights
Dept. of Water and Natural Resources

JULY 18 19 84

>




State of South Dakota
VESTED Water License No. _1879-2

(1) —____Howard and David Henderson
of M&Mﬁ.ﬂa&gﬁg 87774
made Application No. 1879=2 JHM_HJJML._Q_QQQMLLD_QLQ/ ested Right. to appropriate

—25.30  cubic feet per second of water from __CQ_&]__B_LQ.QJS
Fall River

Vested Right
/ Perremn No. ___8_.7.2__2__., with a priority date of __January 1, 1946

Courﬁy, South Dakota for irrigation purposes.

recognized C recognizing
was anppmugﬁd July 11, 1984  and issued to applicant(s) for diversion of waterbeisi construction of the described
water supply system piniiiuedinglotesmmmerdmierc and i the application to beneficial use of said
watler onweibobone

and
(2) Itis certified that the application has complied with the provisions of South Dakota State Law relating to completion of

the construction of the water supply system and is entitled to divert 25.30 cubic feet per second of water

for beneficial use. The location of the diversion point(s) is __S 3°W 1300 feet from NE Corner of

Section 23, T10S, R2E

DWNR 812-7-83




and
(3) The applicant has complied with the provisions of South Dakota State Law relating to the application of water to

beneficial use to the following extent, —__to lrrigate the land described in Attachment A", a
total of 1,772 ACRES

(4) Pursuant to §46-5-30.1 __Howard and David Henderson

of ___Star Route #1, Box 2, Provo, South Dakota
Vested Right ,
the holder(s) and/or owner(s) OEWH No._ 18792 s issued a license to appropriate water, the right to use

25,3 _____ cubic feet per second of water from Coal Creek with a priority date

of __January 1, 1946 from the location specified in (2) of this license. The water to be

conducted to and upon lands specifiéd in (3) of this license for the purpose of __irrigation

Vested Right
This license is subject to any limitations or qualifications listed inAbscsbennsi t No 1879-2 and subject

iy

Chief Kilgmeer, Water Rights Division JOHN HATCH

Deparfghent of Water and Natural Resources

July 19, 1984

to South Dakota State Law.

This Water License No. 1879-2 Is based upon a Vested Right claim filed with
the Water Management Board.



ATTACEMENT MaY

Section 18, T10, R3

SWANWE -
NWENWE -
NELNWE
SEANWE
SWANEZ
SELNEL
NELSEL

[
2
9
15
28
23
4

Acre

Acres
Acres
Acres
Acres
Acres
Acres

Section 17, Ti10, R3

SWiNWE -
SELSWE -
SWiSEL
NW2SEZ
NEZSEZ
SELSEZ

1
|
25
33
Lo
34

Acre
Acre
Acres
Acres
Acres
Acres

Section 16, T10, R3

SWANWE
NWEINWE
NEZNWL
SELNWE
SWLSWE
NW SW
NEZSWE
SELSWi
SWINEL
SEZNEL
SWESEL
NWASEL
NELSEL
SELSEZ

39
6
9

38
7

38

4o
8

21

31

21

Lo

40

35

Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres

Section 21, TI10, R3

NEZNEL -

2

Acres

Section 15, Ti0, R3

SWElWE -
SELNWL
SWzSWr-
NWLSWL
NEZSWi
SELSWL
SWiNEZ
SELNEZ
SWESEE
NWLSEZ
NEZSEZ
SELSEL

32
26
Lo
40
40
Lo
21
13
Lo
4o
39
Lo

Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres
Acres

IRRIGATED ACRES

Section 22, Ti0, R3

SWENWE
NWiNWLE
NELNWE
SELNWE ~
NEASWL~
SWANE}
NWiNE
NELNEL
SEANEL
SWSEL
NWESEL
NEXSEL
SE4SEL

1 Acre
29 Acres
Lo Acres
29 Acres

| Acre
L0 Acres
40 Acres
L0 Acres
Lo Acres

1 Acre
28 Acres
40 Acres
27 Acres

Section 14, T10, R3

SWiswi
NWiSwi
SEXSWE

37 Acres
12 Acres
12 Acres

Section 23, T10, R3

SWiSwWi
NWESWE
NELSWE
SELSWL
SWiNWL
NWiNWE
NEANWE
SEANWE

Lo Acres
40 Acres
Lo Acres
40 Acres
4O Acres
L0 Acres
37 Acres
40 Acres

Section 26, Ti0, R3

NWENWE

TOTAL ACRES

36 Acres

1,772



State of South Dakota

Relssuance of Vested Right Water License No. _1879-2

(1) _Howard and D&vid Henderson

of _SR#1, Box 2, Provo, South Dakota 57774

9-2 ' /Vested Right .
made Application No. 1879-2 , June 13, 1384 for recognition of a rfot=raterFermt
25.30

to appropriate

cubic feet per second of water from Coal Creek
Fall River .

Vested Right ) '
Pemazit Nog. ___'_§L9:_2__ with a priority date of __January 1, 1946%

County, South Dakota for _rrigation purposes.

recognized recognizing ,
was\l;-pp;ewd- July 11, 1984 and issued to applicant(s) for diversion of watex‘u'dl construction of the described
water supply system to-beeermpleted-on-or-betere and fe&r the application to beneficial use of said
water on-es-hefore

On September 14, 1984 additional documentation In the form of Locatlon Notice No. 643~2
was found concerning Vested Right filing No. 1879-2.

*Location Notice No. 643-2 established a priority date of Oct. L, 1945 for Vested
Right filing No. 1879-2. Vested Right Water License No. 1879-2 is belng relssued

to refiect the change in priority dates. Location Notlce No. 643-2 will be
Incorporated iInto this license.

and

(2) Itis certified that the appiication has complied with the provisions of South Dakota State Law relating to completion of

the construction of the water supply system and is entitled to divert 25.30 cubicfeet per second of water

. L . S 3% 1300 feet from NE Corner of Section
for beneficial use. The location of the diversion point(s) is
23, T10S, R2E.

DWNR 812-7,83



and

(3) The applicant has complied with the provisions of South Dakota State Law relating to the application of water to

beneficial use to the following extent to irrigate the land described 1"’ attachment "A"

a total of 1,772 Acres

(4) Pursuant 1o §46-5-30.1 Howard and David Henderson

Star Route #1, Box 2, Provo, South Dakota
/Vested Right

of

the holder(s) and/or owner(s) of “Wrer-Permt No._..]._alglz_____ is issued a license to appropriate water, the right to use
.____32.:}_._._. cubic feet per second of water from Coal Craek ; with a priority date

from the location specified in (2) of this license. The water to be

of __October 4, 19115”

conducted to and upon lands specified in (3) of this license for the purpose of irrigation

J Vested Right 8
This license is subject to any limitations or qualifications listed in WiwesRerzait No 1879-2 and subject

Vet

Chief Enﬁc{ Water Rights Division JOHN HATCH

Departméph of Water and Natural Resources

to South ;Dakota State Law.

October 16, 1984




LOCATION NOTICE

State Publishing Co., Plerre, S. D.

KNOW ALL MEN BY THESE PRESENTS:

............. whose post office is

............ Q;D SRR, NEmet . Mt South Dakota, a citizen of the United States, above the age of
21 years, being in possession of the following described land, to-wit:....... ... 4/ 50 MR/ Fut............... section
o?/xf%/ﬂ@/)ép/ﬁtownshm LE... range. ... Be Ho M,
in. N7 ................... = Z . County, South Dakota. Said lands comprising Desert Entry No........ ...
e LD District, availingZemse/resself of the right granted...Z#4e4z.__under the provisions

of Section 31 of Chapter 180 of the Session Laws of South Dakota of 1907, has located and claims the right to

construct a certain dam across a dry draw situated in the... 44/ 1-4 of the... AW/ 1-4 section......a?% .
township.. ... .o range........ 4z .........B. H. M. and has located and claims the right to construct

ditches and flumes for the purpose of directing flood waters from said dam for irrigation of the land first above
described, and claims the right of way across any land for the purpose of conveying said waters for said purpose.
Said locator claims for the above purpose....o27 . . . cubic feet of water per second during the follow-

ing described annual periods....... . &2l AFHe  ten . trseeninrnnssireneesneseeeee e iCIUSIVE €2CH VeEQr.
y

The location of the point of diversion of the reservoir is as follows:
SH Wy,g,{o /V/I/%!/V/I////
FrOm the. s e e

State of South Dakota,
ss.
County of. %& ‘(ﬂxﬂ’/«j
On the..sX/4, . day of Znﬂ/m//&y ............... lQ,t...zéTbefore me./%/

................................................. , a notary public in and for the County and State aforesaid, personally
appeared.... . Ry A S

the foregoing instrument and acknowledged that he executed the same for the uses and purposes therein set forth.

~ Notary Public.

0 M€ personally known to be the person who executed

Witness my hand and official seal, the day and date above-written.

L 1oy.2%.
This is to certify that the foregoing location notice was received at this office at. 5722 o’clock....... /%-..M;,

&> State Engineer.

5:///;4/._/%&/@ WWW Mjé/ %M// . IEE
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RECEIPT .
Division of Water Rights N° 4 9685~
South Dakota Department of Water and Natural Resources

Pierre, Juneg i3 .19 04

RECEIVEDOF . Moward Henderson, Star Route #1, Box Z, Provo, South Dakota 57774

the following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No._!“/2~7  to Appropriate Water, to con-
struct works and to put water to beneficial use

Fee for Application for Permit No.______ to Appropriate Water for
Future Use

Fee to retain Future Use Permit No._______ after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing
Water License No. 1879~2 2 |50

Fee for Filing Transfer Form
Fee for Filing Extension Request
Fee for Certified Copy of

Fee for Print Copy of Map
Fee for Certifying

Fee for

{Any Other Work Provided by Law) Total 10|50

By v P s

Chief Engineer JOHHI HAT t.lf_fmzsn-'




WATER RIGHTS DIVISION
(605) 773-3352

June 5, 1964

Howard Henderson
Star Route #1, Box &
Provo, South Dakota 57774

Dear Mr. Henderson:

| have completed all of the necessary forms for your water spreading
systems. Enclosed are two copies of form Z, “Application for Irrigation"
and one copy of form 2B, "Affidavit of Water Use'.

Would you please examine the forms and correct anything that is in error.
Please sign the forms in the presence of a notary where Indicated. The
forms should then be returned to our office with a check for $10.50 to cover

the cost of the filing fee and the license.

| have also enclosed a map of your project. |f you have no changes to the
map you may keep it for your files. If you have some changes please
indicate them on the map and return it with the forms so that we can
correct our office copy.

In searching our files | found the following location notices for 1ivestock
watering dams:

Number Location Date Filed by
762-2 NEZNEZ, Sec.17, T10, R3 1949 A. Honadel
2651-28° NEANEZ, Secold, T10, R3 1950 E. Ramsay
18914-2 U MWASEZ, Sec. T8 T10, R3 1960 A. Hender,
If you have any other dams that are being used for livestock wa you
should file location notices. | have enclosed some forms for thi urpose.

If you have any questions, please feel free to contact me.

Sincerely, '

I|' j 1 /‘\‘ - /
r LA . /< 0’5
Delvin D. Brosz, P.E.

Hydrologist

DDB:ms
Enc.




Water Rights Division - DWNR File No. /&878-2

Conversation or File Documentation

NAME OF PERSON OReibiris bear vio Abwdevsony

ADDRESS: S/b Adule ¢/ Eoy 2 ’/Draw S22 22wy L2/ By

OATE: _ S X (g /58 & TELEPHONE 464 & ~78 7%
RE: Lpcalriopn Ashce E£7-2

COMMENTS :

QAL /B75-2 4las Yecoo __/:,zgg( by At Looro

tblc n“4=l<év- Aﬁﬂﬂﬁsfwasj>ihﬁﬂhlhvﬁ/ 8 ;lz'fg‘ 2‘2‘! Y. L &
amw,é_q/_-.ﬁ a/ Tew. 4 /26
e & /ﬂ._ggfca’fhn oL AAe ,dry'!g./ 2,7

7 L ls F o

e Z A Sbel Hmg L giay sierad o H'e
AAe ,//d';?g.vz )fé_éﬂu o/ AocaFissm e Aot /'/49

on Sepl /% /PA’GI Conn/ﬁc/'na PP Cro - foflm ﬂg.wgaf o
_a_a_e//hr Locelvyn /n/;c«‘ ,Z__&gne’ .c/c/-faoqg/ s Koymadeom
veledivy Fo Wakes ?/9_/-‘ /5’772 I fiead o Hronrkts of
Wlate, nOA-‘ Lov Jgu/on Wotice EZF-2 Lo 7. Alendtvton
Locat. an Wotiet &TP-Z /& #Al a-»/gam./ Lilip Lo wa i,
DCyht (879-2

-n(e plade, Jocente Shwu fof be vesqsrutd LiAA a
ﬂnon/y fe L2 Py ﬁC/%_ZZL and Jocehiva Moded
6£Z ,_;A../,/ be sncorpovaded ok bk Fopht /873-2.

File in Permit or other file as necessary. Use to document conversations and
what the other party was told; why action or dec;;;@n as made

//%v/f

"9m9‘141gpqu;l

NAME

L/82




oy mﬁn&é‘ ,m-asglm
r 17, 1984 :

rd and David sor ﬁ.‘ -

#1, Box 2 I

5 vo, South Dakota 5777‘1 Fl

Mr Sirs: .
"Enclosed Is your Vested Right Water License No. 1879-2. The license has

been re-issued to reflect a priority date change.

Additional documentation in the form of Location Notice No. 643-2 was
found concerning Vested Right Filing No. 1879-2. Location Notice No.
643-2 establishes a priority date of October 4, 1945 for Vested Right
No. 1879-2. Location Notice No. 643~2 has been incorporated into the
re-issuance of Vested Right Water License No. 1879-2.

1f you have any qu;sélénl concerning this matter, please contact us.




4 !Ai li&' *\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

May 11, 1989
1879-2
NOTICE

" 70: - Howard/David Henderson
o Star Route 1, Box 2
Provo, SD 57774

FROM:  JOHN HATCH, CHIEF ENGINEER
Water Rights Division
(605)773-3352

. SUBJECT: Shut Off Order for Junior Water Rights Upstream of ..
s ' Angostura Irrigation District

Effective May 19, 1989, you are ordered to cease diversions of
water under Water Right No. 1879-2. The priority date for your
water right is junior to the April 11, 1941 priority date for
Angostura Irrigation District Water Right No. 579-2.

The Angostura Irrigation District’s water supply is as follows:

May 2, 1889 24,673 acre feet available for
” irrigation at elevation 3173.4 ft. msl

The Irrlgatlon Dlstrlct needs 45 000 acre feet per year for
irrigation.

One fill of Angostura reservoir is authorized per year. The
District has agreed to allow junior priority irrigation upstrean,
if the reservoir fills to elevation 3,183.7 ft. msl, 3.5 feet
below full elevation (3187.2 ft msl). If the reservoir fills to
3,183.7 ft. msl, the shutoff order will be rescinded. Any
releases by the District for irrigation will be 1nc1uded in the
3183.7 ft. msl. calculation.

If you have any questions, please contact Jim Winterton (605
773-3352).

1889-1989

S Lk



iPi\i E;ei' N Department of

A

Nater & Natural Resources

e Foss Building
3 East Capitol
erre, South Dakota 57501-3181

October 30, 1989

1879-2

Marv Truhe,. Attorney
PO Box 8106
Rapid City, SD 57701

Dear Mr. Truhe:

Enclosed, as you requested, is a copy of the complete file for
Vested Water Right Claim No. 1879-2. The claim, currently listed
under the names of Howard and David Henderson, carries a priority

date of QOctober 4, 1945,

If you have any questions concerning the enclosed information,
please contact us.

Sincerely,
/x 4
GENNY MCMATH
Natural Resources Analyst

(605) 773-3352

enclosures




4 L\i -iu'i \ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

March 19, 1890
1879-2

NOTICE

TO: | Howard/David Henderson
Star Route 1, Box 2
Provo, SD 57774

FROM: JOHN HATCH, CHIEF ENGINEER
Water Rights Division
(605)773-3352

SUBJECT: Shut Off Order for Junior Water Rights Upstream of
' Angostura Irrigation District

: 99
This is a follow-up notice to the May 10, 19390 notice that you
received ordering you to cease diversion of water under Water
Right No. 1879-2. You are reminded that the order is still in
effect and will remain in effect until Angostura Reservoir has
filled. The May 10, 13889 order stated that the order was
effective until the reservoir had reached an elevation of 3183.7
feet above mean sea level (msl). This has been changed and the
order will remain in effect until the reservoir has reached the
full elevation of 3187.2 msl. On March 6, 1990 the reservoir
elevation was 3171.1 msl.

All water rights above Angostura Reservoir will be monitored
until the reservoir has filled. I am asking for your cooperation
in complying with this order. The Water Management Board can
suspend any water right that does not comply. The option also
exists in that a water use control area can be established to
enforce compliance. ‘

1f you have any questions, please contact Del Brosz (605
773-3352).



STATE OF SOUTH DAKOTA v@ReurT court
AN
COUNTY OF FALL RIVER ) SEVENTH JUDICIAL CIRCUIT

Civ. # 90-135

DORA R. HENDERSON,
Plaintiff,
NOTICE OF ENTRY OF
VS.
JUDGMENT AND ORDER
HOWARD HENDERSON and
DAVID HENDERSON,
Defendants.

N N s s N N S e

T0: Howard Henderson and David Henderson, the Defendants and Kenneth E. Barker,
their attorney of record:

Notice is hereby given that the Court in the above entitled matter has
entered a Judgment And Order in favor of the Plaintiff and against the
Defendants, dated the 1st day of June, 1990, and filed for record on the lst day
of June, 1990, in the Office of the Clerk of Courts in and for Fall River
County, South Dakota. A certified copy of said Judgment And Order is attached
hereto and incorporated herein by reference.

Dated this 1st day of June, 1990.

KENNETH R. DEWELL
Attbrney for Plaintiff
112 North Chicago

P.0. Box 292

Hot Springs, SD 57747
(605) 745-4866

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copies of the foregoing
JUDGMENT AND ORDER and NOTICE OF ENTRY OF JUDGMENT AND ORDER, were served upon
the Defendant's attorney of record, by United States mail directed to his
address of record, to-wit: Kenneth E. Barker, Attorney at Law, P.0. Box 370,
Belle Fourche, SD 57717-0370.

DATED this 1st day of June, 1990.

AX¥torney for the Plaintiff \\\\\\




STATE OF SOUTH DAKOTA II\.RCUI T COURT
AN
COUNTY OF FALL RIVER ) SEVENTH JUDICIAL CIRCUIT

Civ. # 90-135

DORA R. HENDERSON,
Plaintiff,

vs. JUDGMENT AND ORDER

HOWARD HENDERSON and

DAVID HENDERSON,
Defendants.

e T T T

The above entitled matter having come on before the Court upon the
Plaintiff's Motion For Default Judgment and pursuant to the Stipulation of the
parties dated the l6th day of May, 1990; the Plaintiff appearing by and through
her attorney of record, Kenneth R. Dewell; and the Defendants appearing by and
through their attorney of record, Kenneth E. Barker; and the Court having
reviewed the legal briefs submitted by the parties and having heard the oral
agrument of counsel and having reviewed the files and records herein and having
issued an Oral Decision in Open Court, and the Court being fully advised in the
premises

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiff, Dora R.
Henderson, be and she is hereby entitled to the sole and exclusive ownership of
Vested Water Right Permit No. 1879-2 dated the 18th day of July, 1984, and
reissued on the 16th day of October, 1984, by the Water Rights Division of the
Department of Water and Natural Resources of the State of South Dakota, free of
any right, title, interest or claim or encumbrance or other interest of the
Defendants, Howard Henderson and David Henderson; and

IT IS FURTHER ORDERED that the Defendants, Howard Henderson and David
Henderson, shall both execute an assignment of the above identified Vested Water
Rights Permit over to the Plaintiff and shall theréafter execute any and all

documents as may be required by the Water Rights Division of the Department of



Henderson v. Henderson
Judgment and Order
Page Two (2)
Water and Natural Resources in order to transfer and vest said Permit solely and
exclusively to the name of the Plaintiff, Dora R. Henderson; and

IT IS FURTHER ORDERED that the Plaintiff's request for the assessment
of attorney's fees be_and the same is hereby denied; and

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Plaintiff, Dora
R. Henderson, be and she is hereby awarded a Judgment against the Defendants,
both jointly and severally, for statutory costs of $84.96, and the Plaintiff's
out-of -pocket expenses of $566.96, for a total Judgment of $651.92, from and
after the date of this Judgment And Order.

Dated this 1st day of June, 15990.

BY THE COURT:
MARSHALL B YOUNG

MARSHALL P. YOUNG ~ CIRCUIT COURT JUDGE

Arisi T:
QJ B, \Mm%ﬁm

LORRY LUU MILLETT -~ CLERK OF COURTS

Py gy
Wy Yty
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t'all vaex County, SD. RN ’ ' b
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N T E D State of South Dakota ¥ Soventh Judicial
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Fhereby Certify that the & orecomg instrument
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KENNETH R. DEWELL 9%’5%3%(0‘ ﬁ%@

MICHAEL A. PORTER P.O. BOX 292

oo

112 NORTH CHICAGO
HOT SPRINGS, SOUTH DAKOTA $7747

July 24, 1990

Genny McMath

Natural Resource Analyst

Water Rights Division

Department of Water and Natural Resources
Joe Foss Building

523 E. Capitol

Pierre, SD 57501-3181

RE: Vested Water Right License No. 1879-2
Dear Ms. McMath:

Enclosed please find the original of an Assignment Of Interest, Notice
Of Entry Of Judgment And Order and a certified copy of the Judgment And Order
with regard to the above identified Vested Water Right License.

As those documents reflect, Water Right License No. 1879-2, dated the
18th day of July, 1984, and reissued on the 16th day of October, 1984, by the
Water Rights Division should be held solely in the name of:

Dora R. Henderson

5141 Indian River Drive
Apartment 265

Las Vegas, NV 89103

The original of the Assignment Of Interest authorizes the Division to
perform any acts and complete any such transactions as are necessary to comply
with the purpose of that Assignment Of Interest and Judgment And Order. If any
further documentation is necessary to complete this transfer please feel free to
contact my office. Also, if there is any fee for this activity by the Water
Rights Division, please notify my office and I will see that you are paid by
return mail.

Once the Water Right License has been reissued I would ask that it be
sent to my office so that a proper notation can be made in my file. I will then
forward it on to my client at her Las Vegas, Nevada, address. In advance, both
Dora Henderson and I would like to thank you for your prompt and courteous
attention to this matter.

Respectfully submitted,

Kenneth R. Dewell
/mt

cec: Dora Henderson



ASSIGNMENT OF INTEREST

COME NOW HOWARD HENDERSON and DAVID HENDERSON, Star Route 1,
Box 2, Provo, South Dakota 57774, and for good and valuable
consideration hereby transfer and assign unto DORA R. HENDERSON,
a single person, of 5141 Indian River Drive, Apartment #265, Las
Vegas, Nevada 89103, all the right, title and interest, if any
exists, in and to a Vested Water Right License No. 1879-2, as
issued by the Water Right Division of the Department of Water and
Natural Resources of the State of South Dakota and which License

was originally issued on October 4, 1945 and which Water Right

was revalidated July 11, 1984 and said Water Right identified as.

vested Right Water License No. 1879-2.

By this Assignment, Howard Henderson and David Henderson
expressly deny right, title or interest in Vested Water Right
License No. 1879-2 but agree to execute any and all documents
deemed necessary to clarify the ownership of said Water Right and
certify that a copy of this Assignment will be filed with the
Division of Water and Natural Resources, Water Rights Division in
order to effectuate title to said Water Right in the name of, Dora
R. Henderson.

By this Assignment, Howard Henderson and David Henderson
further authorize and grant the Department of Water and Natural
Resources, Water Rights Division the authority to perform any
such acts and complete any such transactions as may be necessary

to comply with the purpose and intent of this Assignment.




Assignment of Interest
Henderson/Henderson
Page 2

Dated this 2 2 day of May, 1990.

5§2§;«*ﬂ&w1§7ffg%ézaﬂxie,gﬁﬂb,/

HOWARD HENDERSON

By L el o

DAVID HENDERSON

STATE CF SOUTH DARCTA )
) SS
COUNTY OF FALL RIVER )

On theﬁg day of May, 1990, before me, the undersigned
officer, personally appeared Howard Henderson, known to me or
satisfactorily proven to be the person whose name is subscribed
to the within Assignment of Interest and acknowledged that he
executed the same for the purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Clren Qo fae 6

Vy%ary Public

*(SEAL)

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF FALL RIVER )

On theéf%% day of May, 1990, before me, the undersigned
officer, personally appeared David Henderson, known to me or
satisfactorily proven to be the person whose name is subscribed
to the within ASsignment of Interest and acknowledged that he
executed the same for the purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Om G/fM

{Mbtary Public

'(SEAL)



AL' \i n;&i' %\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

August 8, 1990

1879-2

Kenneth R Dewell
Dewell Law Office

PO Box 292

Hot Springs, SD 57747

Dear Mr. Dewell:

In response to your letter of July 24, 1990, enclosed is a
"Notice of Transfer" form for use in filing an ownership change
on Vested Water Right Claim No. 1879-2. The claim is currently
listed in the name of Howard & David Henderson.

The transfer form should be checked over for accuracy and signed
by the new owner {(or representative) in the presence of a notary
public. Upon completion, return the form to our office with a
required filing fee of $2.50.

South Dakota Water Law 46-5-30.3 requires Notice of any sale,
grant, lease, conveyance or other transfer of a water permit or
water right to appropriate water to be filed with this office
within ninety days.

If you have any questions, please contact me.
Sincerely.
;,-’ ) » owy . -
en 1Al
Genny McMath
Natural Resources Analyst

(605) 773-3352

enclosure



NOTICE OF TRANSFER OF OWNERSHIP No. 1879-2

T0: Chief Engineer
Water Rights Division, DWNR
523 East Capitol
Pierre, SD 57501-3181 Date: August 27,

I/WeXrequest that Water Permit/Right No. 1879.9

formerly owned by: Howard & David Fenderson

be'transferred to: (name & address) Dora R. Henderson, 5141 Indian River

Drive, Apartment #265, Las Vegas, NV 89103 (telephone No.)702-876-6611

Title to the following described land(s)/property has been transferred as described above:

real pronerty transfer not involved. See attached conv of Judement And Order

entered by Circuit Judge Marshall P. Young on June 1, 1299.

,  tews Ruwe Co.
I/We understand that the validity of Water Permit/Right No.1§ZEt;j_~ has not been deter-—
mined by this transfer action. If I/We have any questions on validity, I/We understand
that only the Water Management Board has the authority to determine if a water permit/

right is valid (see note).

You are requested to file this "Notice of Transfer” in the appropriate file at the
Division of Water Rights, as evidence of the change of ownership.

A fee of Two Dollars and Fifty Cents ($2.50) is attached to cover the filing fees as
required under SDCL 46-2-13.

Nevada
STATE OF SHETK DAKSPA )
)
County of _(C1ayvk )

I/we Dora R. Henderson being first duly sworn on my oath depose and say that my
relation to the above described undertaking is that of Owner, that I have read the above
foregoing statement, and that I know of my own personal knowledge that the information

herein stated is true.

(Signed)

7
gﬁand sworn to before me this 5?;{_;_ day 0@42%%;ﬁéggkf{ , 1gfg49

NOWARYPUB%&

STATE OF NEVA

Gt s
WS4 1 dﬁnﬁm%???;‘:\_ S AN (Notary Public)

My AP '

pointment Expires November
NOTE: Water permits may be cancelled for nonconstruction within the five year
construction period. Once a water permit is developed and the water used, the
permit becomes a water right. A water right may be lost for three reasons:
1. Abandonment - no intent to use water and use is abandoned. .
2. Forfeiture -~ no use of water for three year period without legal excuse,
3. For a third violation of a condition of a water permit/right.

My
State of Nevada



KENNETH R. DEWELL W a%é& .«% TELEPHONE: (605) 745-4866

FAX: (605) 745-3119

MICHAEL A. PORTER P.C. BOX 292
112 NORTH CHICAGO
HOT SPRINGS, SOUTH DAKOTA §7747

September 6, 1990

Genny McMath

Natural Resource Analyst

Department of Water and Natural Resources
Joe Foss Building

523 E. Capitol

Pierre, SD 57501-3181

RE: Water Permit No. 1879-2
Dear Genny:

This is a follow-up of yours of August 8th with regard to the above
captioned matter.

Enclosed please find the original of the Notice Of Transfer Of
Ownership which has been executed by Dora R. Henderson. Attached to that Notice
are additional copies .of the Notice Of Entry Of Judgment And Order, Judgment And
Order and Assignment Of Interest. These documents should be sufficient to
complete the transfer of this Vested Water Right over to Dora R. Henderson.
Should any further documentation be necessary please contact my office and I
will see that it is provided by return mail.

Also enclosed please find a check drawn on my Office Trust Account in
the amount of $2.50 to cover the filing fees as required under SDCL 46-2-13.

Once the transfer has been completed I would ask that you forward it
to my office so that the proper notation can be made in my file. I will then
forward that document on to Dora Henderson at her Las Vegas, Nevada address.

In closing, both Dora Henderson and I would like to thank you for
your prompt and courteous attention to this matter.

RespectPUlly submitted

enfieth R. Dewell
KR /mt
Enc.
cc: Dora Henderson



RECEIPT
Division of Water Rights

W T Cpg—

South Dakota Department of Water and Natural Resources

Pierre,

.19

(8 ).

RECEIVED OF - Law OFfFice, 112 North Chica > :

[ 'l-i:]'r'-

the following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. to Appropriate Water, to con-
struct works and to put water to beneficial use

Fee for Application for Permit No. - to Appropriate Water for
Future Use

Fee to retain Future Use Permit No.__ after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing
Water License No.

Fee for Filing Transfer Form
Fee for Filing Extension Request
Fee for Certified Copy of

Fee for Print Copy of Map
Fee for Certifying

Fee for

+ Pasmte 1870-

(Any Other Work Provided by Law) Total

By

Chief Engineer



" AL\U&' “\ Department of
Water & Natural Resources

Joe Foss Building
523 East Capitol

H 1-3181
Pierre, South Dakota 57501-318 1879~2

September 28, 1990

Kenneth R. Dewell

Dewell Law Office

112 N. Chicago - Box 292
Hot Spring SD 57747

Dear Mr. Dewell:

Enclosed is Receipt No. 412363 in the amount of $2.50 which you
paid for transfer of Water Right No. 1879-2.

Our records now reflect "DORA R. HENDERSON" as the owner of this
Water Right.

Sincerely,

TNowce KLl

MARIE R. ARTHUR
Secretary

Water Rights Division
(605) 773-3352

enclosure

cc: Dora R. Henderson, 5141 Indian River Drive # 265, Las Vegas
NV 89103



A L‘\i ?@3:'&\ Department of

Water & Natural Resources

Joe Foss Building
523 East Capitol
Pierre, South Dakota §7501-3181

March 14, 1991
1879-2

NOTICE

TO: Howard/David Henderson
Star Route 1, Box 2

Provo, SD 57774 49/
FROM: fyt) JOHN HATCH, CHIEF ENGINEER //JZ*W %‘7
Water Rights Division
(605) 773-3352

SUBJECT: Reminder of Shut Off Order for Junior Water
Rights Upstream of Angostura Reservoir

This is a reminder that the March 19, 1990 notice you
received ordering you to cease diversion under your water
right is still in effect and will remain in effect until
Angostura Reservoir has filled. The elevation of
Angostura Reservoir when full is 3187.2 feet above mean
sea level (msl). On February 27, 1991 the reservoir
elevation was 3170.25 msl.

All water rights above Angostura Reservoir will be
monitored until the reservoir has filled. I am again
asking for your cooperation in complying with this order.

If you have any questions, please contact Mark Rath or Del
Brosz (605) 773-3352.



DEPARTMENT of ENVIRONMENT

S

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
GReAT FACES. GREAT PLACES. PIERRE SOUTH DAKOTA  57501-3181
May 20, 1991
1879~2

RESCISSION OF SHUTOFF ORDER

TO: Howard/David Henderson

Star Route 1, Box 2

Provo, SD 57774 Aﬁf { . ng -
FROM: /yv JOHN HATCH, CHIEF ENGINEER

Water Rights Division

(605) 773-3352

SUBJECT: Rescission of Shut Off Order for Junior Water

Rights Upstream of Angostura Reservoir for 1991
Irrigation Season.

The recent rains in the Upper Cheyenne River Basin have
provided large inflows for Angostura Reservoir. Now that
Angostura Reservoir has filled, the shutoff order for all
junior water rights upstream of the reservoir is rescinded
for the 1991 irrigation season.

If you have any questions, please contact Mark Rath or Del
Brosz (605) 773-3352,



v;?» R TS Y DEPARTMENT of ENVIRONMENT
- (B el | and NATURAL RESOURCES
} JOE FOSS BUILDING
- SRR 523 EAST CAPITOL
GREATFaces. GrReATPLACES. PIERRE SOUTH DAKOTA  57501-3181

June 28, 1991

Susan Henderson

c\o Super 8 Motel
Mammoth Street

Hot Springs SD 57747

Dear Ms. Henderson:

I am writing in response to your request for the file on the Cold
Creek Water Rights and to follow up on our telephone conversation
June 27, 1991. I am enclosing a copy of the file for Water Right
Claim No. 1879-2.

When this Water Right Claim was filed in 1984 by Howard and David
Henderson, the enclosed Notarized Affidavit of Water Use stated
that they had owned the property since 1972. The sworn affidavit
is the only proof of ownership that we require. In this case,
the water right was developed by A. M. Henderson, with another
Henderson making the claim, there was no reason to believe Howard
and David Henderson were not the owners. Also, during Del
Brosz's inspection of the irrigation project, Howard Henderson
acted like he was the owner.

South Dakota Codified Law (SDCL) 46-5-33 requires that irrigation
water rights are appurtenant to the land. Therefore, the
landowner is the owner of the water right, even if someone other
than the owner made application for the water right. Also, SDCL
46-5-34.1 requires that any transfer of water rights to other
lands must be approved by the State Water Management Board. The
procedure to be followed requires publication of the notice and a
public hearing before the Board. Any decision of the Board can
be appealed to the Courts. I have enclosed a copy of the South
Dakota Water Rights Laws for your information.

Regarding the Rescission of Shutoff Order dated May 20, 1991, the
initial Shutoff Order was issued May 11, 1989 and addressed to
Howard/David Henderson. The Angostura Irrigation District
priority date of April 11, 1941 is senior to the October 4, 1945
priority date assigned to No. 1879-2. If you have any documents
that would support a claim to an earlier priority date, we would
like to review them.

Although the records for No. 1879-2 were changed during September
1990 to show that Dora R. Henderson is the owner of this water



right claim, we made an error when the mailing list we used for
the 1989 and 1990 shutoff orders was not updated before mailing
the 1991 shutoff order and rescission of shutoff order. The
Henderson's complied with the shutoff orders. I do not know if
they tried to irrigate after receipt of the May 20 Rescission of
Shutoff Order. You mentioned that there had been some changes
with the irrigation ditches.

I have discussed the reported oil well drilling and seismic
exploration with Robert Townsend, Administrator, Exploration and
Mining. He suggested that you contact Fred Steece (394-2229) in
the Department Regional Office, 36 East Chicago, Rapid City SD to
find out if any oil well permits have been issued for your
property. Mr. Steece is responsible for regulation of oil and
gas activities in South Dakota.

Tom Durkin (773-4201), Office of Exploration and Mining, here in
Pierre is responsible for Exploration activities. Mr. Townsend
advised that there are two kinds of seismic exploration. The
Vibroseis ("Thumper") method which does not require drilling has
not been regqulated for the last 3 or 4 years. The Legislature
changed the law and excluded this type of exploration activity
from state regulation. Although permits are required to conduct
"shot hole" exploration, no "shot hole" permits have been issued
since the Legislature changed the law to allow Vibroseis
exploration without a permit. Therefore, if Howard/David
Henderson allowed Vibroseis exploration on your Mother's
property, the State would have no record of such exploration.

If you have further questions please let me know. Thank you for
calling and bringing the water rights questions to my attention.

Very truly yoyrs

ohn Hatch, Chief Engineer
Water Rights Division
(605) 773-3352




KENNETH R. DEWELL M%& % TELEPHONE: {605) 745-4866

FAX: (B0S) 745-3119

MICHAEL A, PORTER P.O. BOX 292
112 NORTH CHICAGO
HOT SPRINGS, SOUTH DAKOTA 57747

Delvin D. Brosz

Water Rights Division

Department of Environment and
Natural Resources

Joe Foss Building

523 East Capitol

Pierre, SD 57501-2181

RE: Water Right #1879-2
Dear Mr. Brosz:

This is a follow-up of your letter of May 20, 1991, to
Howard/David Henderson with regard to a Rescission Of Shutoff Order.

Please be advised that my office represents Dora Henderson
who is the lawful owner of Water Right #1879-2. A casual review of
that file would show that Howard and David Henderson wrongfully
secured ownership of that Right several years ago. Thereafter in
1990, the Circuit Court in and for Fall River County, South Dakota,
Judge Marshall P. Young presiding, specifically found that the water
Right lawfully belonged to Dora Henderson. Thus, a transfer of that
Permit occurred on September 28, 1990. All of this information should
be reflected in the files of the Water Rights Division Office. Should
you have any questions about the validity of these assertions please
let me know and I will provide copies of my correspondence with the
Division for your reference.

Because of your Notice dated May 20, 1991, I must again be
concerned about any wrongful acts which Howard and/or David Henderson
may be attempting. Consequently, I must insist that the Division pro-
vide me with copies of any and all correspondence which has occurred
with respect to Water Right #1879-2 since the September 28, 1990,
transfer. This will either provide me with an insight as to the
potential deceitful conduct of Howard and/or David Henderson or
reassure me that the Department has merely made an internal error
as to whom the Rescission Of Shutoff Order should have been mailed.



Delvin D. Brosz

NN , 1991

Page Two (2)

Thus, your prompt attention to this matter would be greatly
appreciated.

Respectfully submitted,

DS




WK, (E79-2_

S

DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
GREAT FACES. GREAT PLACES. PIERRE SOUTH DAKOTA  57501-3181

July 3, 1991

Susan R. Henderson
General Delivery
Provo, South Dakota 57774

Dear Ms. Henderson:

I am responding to your June 27, 1991 letter which you wrote
following our telephone conversation June 27. I tried to call
you today at your ranch, but was unable to reach you. I believe
that I had answered most of your gquestions in my June 28 letter
to you (mailed to Super 8 in Hot Springs).

The Office of Mining and Exploration checked its listings of
exploration permits for any permits issued for Townshlp 10 South,
Range 3 East and Township 11 South, Range 5 East in Fall River
County. Six permits were issued several years ago and terminated
as follows:

Permit Number Company Terminated
EX-50 Grant Geophysical 1-20-83
EX-60 & EX-61 Harvey Sales, Inc 11-18-82
EX-101 Seisdata Services, Inc 3-17-83
EXND-149 ARMA Geophysical Co. 3-21-91
(Issued 5-10-83)
EXNI-174 Western Geophysical 10-28~83

The list of permits only lists permits as issued by townships and
not by section. Since these exploration permits are several
years old, they have been microfilmed and the microfilm records
were not rev1ewed for the specific sections where exploration was
authorized. I have enclosed a copy of the 1991 termination
inspection for ESND-149 which has additional information. If you
want to review the microfilmed permit files to see if your land
was under permit, it will be necessary for you to come to Pierre
and review the microfilm records. You can contact Tom Durkin
[(605) 773-4201] to arrange a time to do so.

As I mentioned in my June 28 letter, no exploration permits have
been issued since the Legislature repealed the requirement for
permits using the Vibroseis exploration method. We would have no
information on any more recent Vibroseis testing. The
termination date is the date that the surety bond would have been
authorized for release.



We have received a letter from Mr. Dewell requesting the file for
Water Right Claim No. 1879-2. We are advising Mr. Dewell that we
have already provided a complete copy of the file to you.

The Shutoff Order issued in 1989 is the first time that junior
water right holders above Angostura have been ordered to shutoff,
that I know of.

If I can answer additional questions, please let me know.

Very truly yours,

ohn Hatch, Chief Engineer
Water Rights Division
(605) 773-3352

cc- Tom Durkin



Joe Foss Building
523 East Capitol
Pierre, South Dakota 57501-3181

ﬁllf@éﬁ_@ |
DEPARTMENT OF WATER & NATURAL RESOURCES

Grear FACES. GREATPLACES.
OPERATOR: Arma Geophysical Company Inc.
PROJECT: EXNI-149
INSPECTION DATE:  February 12, 1991
INSPECTOR: Tom Hack vH
OPERATOR PRESENT: None
CONDITIONS: 40-50 degrees, sunny, windy, muddy

On February 12, 1991, a final reclamation inspection of ARMA’s spec line
380, EXNI-149, was carried out by Tom Hack (DWNR), Mark Keenihan (DWNR),
and Ron Sieg (GF & P)}. In May of 1983, ARMA conducted seismic
exploration consisting of surveying and then constructing the vibroseis
1ine by specially equipped trucks which hammered the ground at 440 foot
intervals. A total of 187 vibroseis imprints made up spec line 380 in
Fall River County. Numerous sections in TI11S-RIE, R2E, & R3E in Fall
River County were included in the exploration.

The final inspection was carried out by choosing the starting point
Tocated at NW 1/4, SW 1/4, Section 5; T11S-R3E. Using a Brunton
compass, the Provo Quadrangle topographic map, a Fall River County
highway mag, a US Forest Service map, and proper pacing techniques, the
crew searched for the location of a reference imprint. No vibroseis
imprints in this area were found.

Next, the crew chose to follow US Forest Service Roads from the US
Forest Service map to find a landmark; such as a stock dam, cattle
guard, or feeder lot; within the proximity of the Tine in order to
search for the remains of other vibroseis imprints. Despite tandmarks
being on or near the line, no vibroseis imprints were found. Some bare
patches were encountered which could have represented a vibroseis
imprint. However, due to the patches’® irre?ular shapes and absence of
other such patches in the area, it was concluded by the crew that these
patches must have been caused by Tivestock activity.

Approximately 11 miles of the 16 mile 1on? spec line 30 in Fall River
County was inspected. Five miles of the line was not inspected due to
dangerous terrain and long distance from any access road.

CONCLUSION: The site is fully reclaimed to the Department’s
satisfaction. I hereby recommend the release of ARMA’s surety bond #
867433 and liability.
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| DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
P ol 523 EAST CAPITOL
GREATFACES. GREATPLAEES.. PIERRE SOUTH DAKOTA 57501-3181
May 20, 1991
1879~2

RESCISSION OF SHUTOFF ORDER

TO: Howard/David Henderson
Star Route 1, Box 2

Provo, SD 57774 A¢7 f . Aﬁ/
FROM: JOHN HATCH, CHIEF ENGINEER

Water Rights Division
(605) 773-3352

SUBJECT: Rescission of Shut Off Order for Junior Water
nghts Upstream of Angostura Reservoir for 1991
Irrigation Season.

The recent rains in the Upper Cheyenne River Basin have
provided large inflows for Angostura Reservoir. Now that
Angostura Reservoir has filled, the shutoff order for all
junior water rlghts upstrean of the reservoir is rescinded
for the 1991 irrigation season.

If you have any questions, please contact Mark Rath or Del
Brosz (605) 773-3352.



l-~2b~9,
Deoeded hond - Doro % 2eydos ey

Fall River County, South Dakota:

Township 10 South, Range 3 East, Black Hills Meridian,
Fall River County, South Dakota

Section 6: S2SW# (70.31 acres)

Section 7: Lots 3 and 4; E#SW#; E$SE4 (220.12 acres)

Section 14: W3SE#, SW# (240 acres)

Section 15: All (640 acres)

Section 16: All, less railroad and highway (616.76 acres)

Section 17: S%, Less railroad (304.47) acres)

Section 18: E#%; E$W#; all the part of Lot 1 lying North

" of the railroad (470.85 acres)

Section 19: E#;E4#W# (480 acres)

Section 20: All (640 acres)

Section 21: E#%; NW#; E3SW#; SW#SW#;less railroad (596.20 acres)

Section 22: All, less railroad (608.23 acres)

Section 23: W4 (320 acres)

Section 26: WiNwt; Nw#SWs, less railroad (111.60 acres)

Section 27: All, less railroad (638.35 acres)

Section 28: All (640 acres)

Section 29: All (640 acres)

Section 30: E#Nw#; E#4; all the part of the E#Swi lying

' East of the highway (443 acres)

Section 31: All of the part of the NE# lying North and East
of the county highway; all the part of the
E4SE$ lying East of the county highway; all
the part of the NE#NWE lying East of the
county highway (125.60 acres)

Section 32: NW# (160 acres)

Township 11 South, Range 3 East, Black Hills Meridian,
Fall River County, South Dakota

Section 5: WASw#, SiNw# (160 acres)

Township 11 South, Range 5 East, Black Hills Meridian,
Fall River County, South Dakota

Section 13: All (640 acres)

all together consisting of 8,765.49 acres;
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situated in the County of Fall River

Tovnship 10

South Dakota

South, Range 3 Xast, B.H.M.

" Section 6:
‘Section 7:
Section 1l4:
Section 15:
Section 17:
Section 18:
Section 2N:
Section 21:
Township 11

Lot 7, SE%SW4

Lots 3 and 4, T4SW;, E%Shk
S, Ws3EX
All

E}sSW%, S5k
1Bk, STUE
NEX

e

South, Range 3 East, B.H.M.

Lots 3 and 4, E

Section 9:

Ll
L0k

acres, more or less.

and taini
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two'%é%§ﬁ7k
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DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
GReAT FACES, GREAT PLACES. PIERRE SOUTH DAKOTA  57501-3181

July 3, 1991

Kenneth R. Dewell
Dewell Law Office

P. O. Box 292

Hot Springs, SD 57747

Dear Mr. Dewell:

This is in answer to your letter of July 1,1991, requesting
copies of correspondence which has occurred with respect to Water
Right No. 1879-2.

Copies of the file for Water Right No. 1879-2 were forwarded to
Susan Henderson on June 28, 1991. I have enclosed a copy of the
letter to Ms. Henderson.

If I can be of further assistance, please contact ne.

Sincerely,

Jddboi ). oy

Delvin D. Brosz, PE

Natural Resources Engineer

for John Hatch, Chief Engineer
Division of Water Rights

(605) 773-3352

enclosure



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKQTA  57501-3181

March 25, 1992
1879-~2

NOTICE

TO: , DORA R HENDERSON
APT 265
5141 INDIAN RIVER
LAS VEGAS, NV 89103

FROM: JOHN HATCH, CHIEF ENGINEER
Water Rights Division
(605) 773-3352

SUBJECT: Shut Off Order for Junior Water Right Holders Upstream
of the Angostura Irrigation District.

Please be advised that effective immediately no diversions of
water will be allowed under your Water Right No. 1879-2 which is
junior in priority to Water Right No. US579-2 held by the US
Bureau of Reclamation for the Angostura Irrigation District.

On March 20, 1992 the water elevation in Angostura Reservoir was
4.4 feet and 19,164 acre feet below full. Reservoir storage
levels will be closely monitored. If inflows increase such that
the reservoir will fill, this shut off order will be rescinded at
that time.

All water rights above Angostura Reservoir will be monitored
until the reservoir has filled. I am asking for your cooperation
in complying with this order.

If you have any questions, please contact Del Brosz or Mark Rath,
Division of Water Rights, 523 E Capitol Ave, Pierre, SD 57501.
Phone (605) 773-3352.
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CERTIFICATION

I hereby certify that on March 25, 1992, I have personally deposited
with the United States Mail at Pierre, South Dakota, first class
postage, prepaid envelopes containing a Notice dated March 25, 1992,
regarding Shut Off Order for Junior Water Right Holders Upstream of
the Angostura Irrigation District addressed as stated on the attached

Cheryl F. Frost
Secretary

STATE OF SOUTH DAKOTA )
) SS

COUNTY OF HUGHES )
Sworn to, before me, this Z26é% day of Mavrcl

: JOHN HATCH g N‘otary Public

, 1992.

N

; NOTARY PUBLIC /2 ¢
soum pakoTalSRAY) ¢

RIS




N DEPARTMENT of ENVIRONMENT
AT | and NATURAL RESOURCES
e PN JOE FOSS BUILDING
oo T " 523 EAST CAPITOL '
GreatFaces. CREATPLACES, PIERRE SOUTH DAKOTA  57501-3181

August 20, 1992

Dora R. Henderson

5141 Indian River Drive
#265 ’
Las Vegas NV 89103

Dear Ms. Henderson:

The original Notice of Intent to Validate Vested Water Right Claims was published with an
error. The priority date was incorrectly listed. Therefore, the notice needs to be
readvertised to correct the error. The Readvertisement of the Notice of Intent to
Validate Vested Water Right Claims has been sent to the Publisher of the Hot Springs Star
printed at Hot Springs SD. For your information, a copy of the notice is enclosed.
Please review the notice prior to publication and notify this office, if you have any
corrections or questions.

The cost of publication of this notice will be paid by the Division of Water Rights.
Please contact us if you have any questions.

Sincerely,

b k)

Eric Gronlund
Natural Resources Engineer
605 773-3352

enclosures



Form 8 - Proof of Publication

PROOF OF PUBLICATION
STATE OF SOUTH DAKOQTA )
) ss. TG 7N
County _Fall River ) ¢ \1\31@ 673
arp \"y(‘,‘ "o
© g:a“.‘!:‘-i("e‘ ’3’7_ .
I James R. Shanks 3 g TS

certify that the attached printed

from the Hot Springs Star

(YU
N,

\ed 4/
<

Noti /r 543
otice~ iw(\q% o1aken

b
b .

A newspaper which during the whole time of publication of
s2id notice herein after stated, has been and is printed and

published in the

City of Hot S

County of _Fall River

that the said notice was published in sai
following two dates;:

September 1, 19¢

September 8, 19¢

N N ’:\

\( A V:1‘~J.LT\), /’) il
(Signature)

Publisher

Hot Springs Star..

and Sta

(Title)

September 8,

270
READVERTISEMENT OF NOTICE
OF INTENT TO VALIDATE VESTED
WATER RIGHT CLAIMS -
Notice is given that the following vested
water right claims in Fall River County are
eligible for validation by the Water Man-
agement Board pursuant to SDCL 46-2A-
17 without & hearing unless a petition to
oppose the validation Is filed pursuant to
SDCL 46-2A-22. Readvertisement of the
original notice of intent to validate these
claims, as published on June 7 and 14,
1988 in the Hot Springs Star, is necessary
to cofrect eriors in the préviously pub-
lished notice. | . o '
Vested Water Right No. 481-2, LO.
and Joel Rickenbach, Box 97, Oelrichs
SD 57763 appropriates 4.06 cubic feet of
water per second (cfs) from dry draws -
located in the SE 1/4 SE 1/4 Section 35; S
1/2 SW 1/4 Section 36; all in T9S-R8E:
NW 174 NW 174, NW 1/4 NE 1/4, S 1/2NE
1/4 Section 1; SW 1/4NW 1/4, N 1/2SE 1/,
4, SE 1/4 SE 1/4 Section 10; all in T10S-
R8E. The location of the 285 acres irri-
gated is the N 1/2 SE 1/4, SE 1/4 SE 174
. Section 35; S 1/2 SW 1/4 Section 36; all in
“ T9S-R8E:Lots 1,2, 344, S1/2NW 1/4,S

(Date Signed)

$7L. L7

! 172 NE 174, N 1/2 SE 1/4 Section 1, SW 1/
4 NE 174, NW 1/4 SW 1/4, SE 1/4, S 1/2
. NW 1/4, NE 1/4 SW 1/4 Section 10; all in
: T10S-R8E. The priority dates are as fol-
7 lows:0.01 cfs -4/1/1937,0.73 - 1/1/1942,
0.12-1/1/1943, 0.79 - 1/1/1946, 0.24 cls-
; 11411948, 0.23 cfs-' 1/1/1849, 0.45 cfs-
i 1/1/;952, 0,43 cfs 1/1/1953, 1.06 cfs- 1/1/
1954, ’ ‘
; Vested Water Right No. 1872-2, Melvin
Schumachet, Box 28, Oelrichs SD 57763,

Cost of Printing:

. appropriates 0.94 cfs from Duck Creek
into a 30 acre-feet storage dam located in
| the NE 1/4 NW 1/4 Section 2 to irrigate

. 65.8 acres located in the NE 1/4 NW 1/4,
. SE 1/4 NW 1/4, S 1/2 NE 1/4, NE 1/4 SE
i 1/4 Section 2 and the SW 1/4 NW {/4 NW'

1/4 SW 1/4 Section 1: all in T12S-R6E.
The priority date is 1/2/1906.

5-88

Vested Water Right No. 1873-2, Wil-
liam R. Fitzner, Rt 1, Box 78, Oral SD
57766, appropriates 0.8 cfs from Hay
Canyon locatedinthe NE 1/4 NW 1/4, SW
1/4 NW 1/4; SW 1/4 NE 1/4 Section 1 to
irrigate 56 acras located in the NW 1/4, W
1/2 NE 1/4 Section 1; all in TBS-RBE. The
priority. date is 1/1/1909.

Vested Water Right No. 1879-2, Dora
R.Henderson, Apt#265, 5141 Indian River

1§79 -2

Drive, Las Vegas NV 89103, appropriates
25.3cls from Coal Creek locatedin the NE
1/4 NE 1/4 Section 23-T10S-R2E to irti-
gate 1,772 acres. The irrigated lands are
located in the SW 1/4 Section 14; S 1/2
NW 1/4, SW 1/4. S 1/2 NE 1/4, SE 1/4
Section 15; NW 1/4, SW 1/4, S 1/2 NE 1/
4, SE 1/4 Section 16; SW 1/4 NW 1/4, SE
1/4 SW 1/4, SE 1/4 Section 17;NW 1/4,. S
1/2 NE 1/4, NE 1/4 SE 1/4 Sectioh 18; NE
1/4 NE 1/4 Section 21;NW 1/4, NE 1/4 SW
1/4, NE 1/4, SE 1/4 Section 22; SW 1/4,
NW 1/4 Section 23, NW 1/4 NW 1/4 Sec-
tion 26; all in T10S-R3E. The priority date
is 10/4/1945.

Vested Water RightNo. 1716-2, Melvin
Porter, Wyo. Rt., Box 17, Edgemont SD
57735 appropriates 0.14 cfs from Moss
Agate Creek (storage dam) located in the
SW 1/4 SE 1/4 Section 11 to irrigate 10
acres located in the W 1/2 SE 1/4 Section

11; allin TBS-R1E. The priority date is 1/
1/1943.

Vested Water Right No. 1813-2, Robert
& Mark Tubbs, Box 563, Edgemont SD
57735, appropriates 4.4 cfs from Moss
Agate Creok and dry draw between in the
NW 1/4 NW 1/4 Section 1-T8S-R1E to SE
1/4 SW 1/4 Section 6-T8S-R2E to irrigate
308 acres located in the NE 1/4 NW 1/4,
NE 1/4, NE 1/4 SE 1/4 Sectior 1-T8S-R1E
and the NW 1/4, SW 1/4 Section 6-T8S-
R2E. The priority date is 1/1/1908.

Any person who wishes to oppose vali-
dation.of any_of the readvertised vested
right claims shall file a petition of intent (6
oppose the validation by September 18,
1992 with the Chief Engineer, Water Rights
Division, Department of Environment and
Natural Resources, Joe Foss Building,
523 East Capitol, Pierre, SD 57601-3181
(605 773-3352) and with the vested water
fight holder at the listed address. The
petition may be inférmal, but it must in-
clude a statement describing the
petitioner's interest in the vested water
right claim, the reasons for the petitioner's
opposition to the claim, and the signature
and mailing address of the petitioner or his
fegal counsel if legal counsel is obtained.

If a petition of intent to oppose the
validation of a recognized vested water
rightclaim is filed, the Water Management
Board will conduct a hearing on the op-

. posed claim at 10:00 &m, September 30,

1992, Floyd Matthew Training Center, Joe

Foss Building, 523 E Capitol, Pierre SD. -

The September 30, 1992; hearing date
will be automatically delayed for at least
20 days upon written request to the Chief
Engineer from the applicant or any inter-
osted person opposing the application.
The request for an automatic delay must
be filed by September 18, 1992,

It no person opposes validation of a

tecognized vested watet rigtit clalm pur- |

suant to SDCL 46-2A- 16, the Water Man-
agement Board will issue an order pursu-
ant to 8DCL 46-2A-17, validating the
vested water right claim.

These validations are made pursuantto
the provisions of SDCL 46-1-1 thru 46-1-
9,46-1-14; 46-2-3.1, 46-2-9, 46-2-11, 46-
2-17; 46-2A-16 thru 46-2A-18, 46-2A-
22:46-5-1thru 46-5-8.1,46-5-8.2, 46-5-13
thru 46-5-15, 46-5-30.2 thru 46-5-37.1,
46-5-46, 46-5-49; 46-6-1 thru 46-6-3, 46-
6-8, 46-6-6.1, 46-6-10, 46-6-13, 46-6-14,
46-6-21, 46-7-1 thru 46-7-5.3, 46-7-12,
46-7-14, 46-7-15 and Board Rules ARSD
74:02:01:01 thru 74:02:01:05.03 and
74:02:01:20 thru 74.02:01:22.

Contact Eric Gronlund by September
18, 1992, at the above Water Rights Divi-
sion address to: 1) request copies of infor-
mation pertaining to a vested rightclaim or
a copy of the vested water right claim list
for another county; 2) obtain a summary of
South Dakota Water and Water Rights
information; 3) to assure .access o the
hearing by the handicapped; or 4) obtain
an interpreter for the hearing impaired.

Robert E. Roberts, Secretary, Depart-
ment of Environment and Natural Re-
sources



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE SOUTH DAKOTA  57501-3181

0CT 2 8 1992

Dora Henderson

Apt. # 265

5141 Indian River Drive
Las Vegas NV 89103

Dear Ms. Henderson:

The Water Management Board has validated the enclosed Vested Water
Right No. 1879-2. This validation gives legal status to the claim and
is the final document for your vested right.

As long as you use the water beneficially, as stated in the
validation, State Water Laws provide that you have a continuing right
to use the water.

Very truly yours,

OHN HATCH, Chief Engineer
Water Rights Division
605 773-3352

enclosure



SOUTH DAKOTA

VESTED WATER RIGHT NO. 1879-2 FOR IRRIGATION

Date of Receipt of Claim June 13, 1984.

Date of validation September 30, 1992.

The Water Management Board validated Vested Water Right Claim No. 1879-2
for irrigation purposes for Dora R. Henderson, Apt. 265, 5141 Indian River
Drive, Las Vegas NV 89103 with the following limitations, conditions and

qualifications:

1.

By:
/’ ‘Chief Engineer date

Vested Water Right No. 1879-2 appropriates 25.3 cubic feet of water
per second from Coal Creek located in the NE 1/4 NE 1/4 Section

23-T10S-R2E to irrigate 1,772 acres. The irriqgated lands are located
in the SW 1/4 Section 14; S 1/2 NW 1/4, SW 1/4, S 1/2 NE 1/4, SE 1/4
Section 15; NW 1/4, SW 1/4, S 1/2 NE 1/4, SE 1/4 Section 16; SW 1/4 NW
1/4, SE 1/4 SW 1/4, SE 1/4 Section 17; NW 1/4, S 1/2 NE 1/4, NE 1/4 SE
1/4 Section 18; NE 1/4 NE 1/4 Section 21; NW 1/4, NE 1/4 SW 1/4, NE
1/4, SE 1/4 Section 22; SW 1/4, NW 1/4 Section 23; NW 1/4 NW 1/4
Section 26; all in T10S-R3E.

The appropriation may not exceed the amount of water needed for
beneficial use for irrigation. The appropriation may not exceed 3
acre feet per irrigated acre per year. Water is to be used during the
following annual period: January 1 - December 31.

The priority date of the Vested Water Right is October 4, 1945.

The water use system has been constructed and water has been applied
to beneficial use.

Water rights obtained in compliance with the laws of the State of
South Dakota may not be unlawfully impaired by this appropriation.

WATER MANAGEMENT BOARD

0CT 2 8 1992

Division of Water Rights
Dept. of Environment and Natural Resources



JET77 L

CERTIFICATION

I hereby certify that on March 12, 1993, I have personally deposited
with the United States Mail at Pierre, South Dakota, first class
postage, prepaid envelopes containing a Notice dated March 12, 1993,
regarding Shutoff Order for Junior Water Right Holders Upstream of the
Angostura Irrigation District addressed as stated below, and on the

attached:

Copy Sent To:

Bruce Laymon, U.S. Bureau of Reclamation, Belle Fourche Projects
Office, P.O. Box 226, Newell, SD 57760.

Joseph Kramer, Manager, Angostura Irrigation Disfrict, P.O. Box 346,
Oral, SD 57766.

Ao F At

Cheryl F. Frost
Secretary

STATE OF SOUTH DAKOTA )
) Ss

COUNTY OF HUGHES )
Sworn to, before me, this /J;*éday of /AZLY”C;LL , 1993.

U IOHN HATCH % otary Public

NOTARY PUBLIC
QSOUTH DAKOTA y
My Commission Exp:res Apr 1, 1993 K

»»»»»
Sxrey
--------------------

e
ROy St




DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKOTA  57501-3181

March 12, 1993
1879-2

NOTICE

TO: DORA R HENDERSON
APT 265

5141 INDIAN RIVER
LAS VEGAS, NV 89103 A%Cdif;“ Ag%ki;;/

FROM: #»WOHN HATCH, CHIEF ENGINEER
Water Rights Division
(605) 773-3352

SUBJECT: Shutoff Order for Junior Water Right Holders Upstream
of the Angostura Irrigation District.

Effective immediately no diversions of water under your Water
Right No. 1879~2 are authorized. Your water right is junior in
priority to the US Bureau of Reclamation Water Right No. 579-2
(April 11, 1941 priority date). The Bureau of Reclamation water
right for the Angostura Irrigation District allows one annual
fill of the reservoir.

The amount of water required for one annual fill of Angostura
Reservoir as of January 1, 1993 was 45,402 acre feet. On March
9, 1993 the water elevation in Angostura Reservoir was 10.2 feet
and 41,305 acre feet below full. Reservoir storage levels will
be closely monitored. If inflows increase and the reservoir will
£ill, this shutoff order will be rescinded. Any 1993 irrigation
releases from the reservoir will be included in the inflow
calculations.

All water rights above Angostura Reservoir will be monitored
until the reservoir has filled. I am asking for your cooperation
in complying with this order.

If you have any questions, please contact Del Brosz or Mark Rath,
Division of Water Rights, 523 E Capitol Ave, Pierre, SD 57501.
Phone (605) 773-3352.

cc: US Bureau of Reclamation
Angostura Irrigation District



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE SOUTH DAKGOTA  57501-3181

REAT FACES. GREAT PLACES.

April 14, 1993
1879-2

RESCISSION OF SHUTOFF ORDER

TO: DORA R HENDERSON
APT 265
5141 INDIAN RIVER
LAS VEGAS, NV 89103

FROM: JOHN HATCH, CHIEF ENGINEER
Water Rights Division
(605) 773-3352

SUBJECT: Rescission of the Shutoff Order for Junior Water Right
Holders Upstream of the Angostura Irrigation District
for the 1993 Irrigation Season.

Recent wet conditions in the Upper Cheyenne River Basin have
provided large inflows and the Angostura Reservoir is expected to
fill shortly. The shutoff order for all junior water rights
upstream of the reservoir is rescinded for the 1993 irrigation
season.

If you have any questions, please contact Del Brosz or Mark Rath,
Division of Water Rights, 523 E Capitol Ave, Pierre, SD 57501.
Phone (605) 773-3352.

cc: US Bureau of Reclamation
Angostura Irrigation District



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

CREAT FACES, CREATPLACES,

March 15, 1995

1879-2

NOTICE

TO: DORA R HENDERSON
5141 INDIAN RIVER
LAS VEGAS, NV 89103

FROM: John Hatch, Chief Engineer
Water Rights Division
(605) 773-3352

SUBJECT: Shutoff Order for Junior Water Right Holders
Upstream of the Angostura Irrigation District.

Effective immediately no diversions of water under your Water
Right No. 1879-2 are authorized. Your water right is junior
in priority to the US Bureau of Reclamation Water Right No.
US579~2 (April 11, 1941 priority date). Water Right No.
US579-2 allows one annual fill of the reservoir.

On March 14, 1995, the water elevation in Angostura Reservoir
was 7 feet and 30,000 acre feet below full. The Division of
Water Rights, in cooperation with the Bureau of Reclamation,
will closely monitor the reservoir storage level. If inflows
increase and the reservoir will fill, this shutoff order will
be rescinded. Any 1994 irrigation releases from the reservoir
will be included in the inflow calculations.

The Division of Water Rights will monitor all water rights
above Angostura Reservoir until the reservoir has filled. I
am asking for your cooperation in complying with this order.

If you have any questions, please contact Del Brosz or Rassool
Ahadi, Division of Water Rights, 523 E. Capitol Ave, Pierre,
SD 57501. Phone (605) 773-3352.

cc: US Bureau of Reclamation
Angostura Irrigation District



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

bReAT Faces, GReATPuAcES,

May 26, 1995 1879-2
RESCISSION OF SHUTOFF ORDER

TO: DORA R HENDERSON
APT 265 5141 INDIAN RIVER
LAS VEGAS, NV 89103

FROM: John Hatch, Chief Engineer M»w, / M

Water Rights Division
(605) 773-3352

SUBJECT:  Rescission of the Shutoff Order for Junior Water Right Holders Upstream of the
Angostura Reservoir for 1995 Irrigation Season.

Recent wet conditions in the Upper Cheyenne River Basin have provided large inflows and the
Angostura Reservoir is expected to fill shortly. The shutoff order for all junior water rights
upstream of the reservoir is rescinded for the 1995 irrigation season.

If you have any questions, please contact Del Brosz or Rassool Ahadi, Division of Water Rights,

523 E. Capitol Ave., Pierre, SD 57501.

cc: US Bureau of Reclamation
Angostura Irrigation District



Dora R. Henderson
Susan R. Henderson
Box 731

Edgemont, SD 57735

December 30, 1996

Mr. John Hatch

Department of Environment and Natural

Resources, State of South Dakota

Water Rights Program

523 E. Capitok

Pierre, South Dakota 57501 Re: Henderson Ranch Coal Creek
Drainage Water Rights

Dear Mr. Hatch:

We are attaching a copy of a letter to the DeWayne Stearns
family regarding unauthorized changes which they have made to
our Coal Creek Drainage Ditch System.

These changes have rendered ouk ditch system nearly inoperable
with respect to getting water from the Coal Creek Drainage
System Headwaters. These changes have also ruined the hay
field of Mrs. Georgene LeBar.

The lack of water running in the ditch in the recent two
wet years have more than convinced that a serious violation of
the water rights has occurred. gy

We would like you to search your records regarding this system
and assist us in enforcing our old and well established water
right.

Please contact us as soon as possible at 605-662-5150 about
this issue.

Sincerely yours,

\/W X /M/‘@’W

Susan R. Henderson

v ) At i

Dora R. Henderson



Dora R. Henderson
Susan R. Henderson
Box 731

Edgemont, SD 57735

December 30, 1996

Mr. and Mrs. DeWayne Stearns
HC 48 Box 265
Provo, SD 57774-9605

Dear DeWayne and Flora: Re: Coal Creek Drainage Ditch

It has come to our attention that you have made or been
instrumental in making changes to our Coal Creek Drainage Ditch
System which have adversely affected the flow of water down

the ditch, the volume of water coming on to our property and
the lawful use of our water rights associated with the Coal
Creek irrigation project which waters the Henderson Ranch.

These changes include but are not limited to the following:

1. Changes to the ditch work and dam,abutmehts of the:
Coal Creek Dam.

2. The tearing out and replacing of the gate valve located
below the dam which controls water flow into our ditch.

3. The creation of and adjustment to earthwork structures 2nd
ditches downstream (north and west) of the dam which
slows down the water and diverts the water so as to
prevent it from coming on down properly to the
Henderson Ranch.

We note that you made these changes without the lawful owner
of the ditch, Dora R. Henderson, nor did you consult or reach
agreement with the surface owner Mrs. Georgene LeBar or the
Butcher Family. These changes have resulted in the loss of
Mrs. LeBar's hay field and has prevented the Coal Creek Water
from properly coming to the Henderson Ranch.

Under the water right, LeBar, Henderson, Butcher and Stearns
all share parts of this water; the proper allocation of this
water depends on the proper allocation of the water at the
headwaters of Coal Creek. Without this ditch system built by
Andrew Henderson, you would not have your productive alfalfa
fields.

It is our hope::that all affected parties can work together to
research and fix this problem. We look forward to hearing from
you regarding this probilem.

cc: Mrs. Georgene LeBar Sincerely yours,

Ay /T j%ﬁin4ﬁé7tazwnu
Dorg R. Henderson |
3/,?4. begea) XN gy lrcdos,/

Susan R. Hendersodon



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

GeaT Faces, GrearPuaces,

January 7, 1997

Susan R Henderson
Dora R Henderson
Box 731

Edgemont, SD 57735

Dear Ms. and Mrs. Henderson:

I am writing in response to your December 30, 1996, letter cohceming the Coal Creek ditch system. We
contacted Mrs. Stearns by telephone about your concerns. Mrs. Stearns advised that they had received the
letter you had sent them. She said they had rebuilt a dam after it had washed out but were not aware that
the reconstruction had caused any problems. '

To help resolve this issue, I will have an engineer from my staff make an on site investigation of the
problem this coming spring when the weather permits. If you have any questions, please contact Del Brosz

or Mark Rath of the Water Rights Program at (605) 773-3352.

Very truly yours,

John Hatch, Chief Engineer
Water Rights Program

¢: Dewane and Flora Stearns



April 8, 1997

MEMOQO TQ: File
FROM: Delvin D. Brosz, PE J,Lrw A . M

Natural Resources Engineer

SUBJECT:  Susan and Dora Henderson complaint - involving Water Right Nos.
LN10-2, 28-2, and 1879-2

At the request of Susan and Dora Henderson, Mark Rath and Del Brosz investigated
Water Right Nos. LN10-2 (Dewane and Flora Stearns) and 28-2 (Mrs. Georgene LeBar).
The investigation was conducted during the morning of April 2, 1997. The Henderson’s
and Dewane Stearns participated in the investigation.

The Henderson’s complaint is that Water Right No. LN10-2 is taking water that rightfully
belongs to Water Right No. 1879-2 (Dora Henderson - Susan’s mother). The
Henderson’s charge that Dewane Stearns had made unauthorized changes to the
Henderson’s ditch system.

The Henderson’s seem to believe that Coal Creek is their ditch and that the main delivery
ditches for Water Right Nos. LN10-2 and 28-2 are part of Water Right No. 1879-2. The
Henderson’s also believe that Coal Creek dam, which is part of Water Right No. LN10-2,
belongs to Water Right No. 1879-2.

Water Right Nos. LN10-2 and 28-2 have priority dates of 1907. Water Right No. 1879-2
has a priority date of 1946. The Henderson’s believe that all the water rights should share
the water under proper allocation and that priority dates don’t seem to matter.

Coal Creek, above the diversion points for all three water rights, is a dry draw. The
watershed does not yield enough water for all three water rights except under extreme wet
conditions. Dewane Stearns stated that in the last ten years his diversion ditch had water
in it twice.

An attempt was made to explain South Dakota Codified Law, as it applies to irrigation
diversions, to Susan Henderson. She did not believe what was explained. For over 2.5
hours she continually screamed, threatened, and informed me that I did not know what I
was doing. Never before have [ taken such verbal abuse in the 33 years that [ have
worked for state government.

The investigation found that there had been no changes made to the Stearn’s irrigation
system and existed as authorized by Water Right No. LN10-2.

At the end of the investigation, we informed the parties that nothing would be done since
nothing seemed improper. Susan Henderson was informed of her right to seek a
declaratory ruling from the Water Management Board.
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PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

GREATFACES, GREATPLACES

April 30, 2004
NOTICE OF SHUTOFF ORDER

TO: DORA R HENDERSON
APT 265
5141 INDIAN RIV
LAS VEGAS NV 89103

FROM: GARLAND ERBELE, Chief Engtager
Water Rights Program (

SUBJECT: Shutoff Order for Junior Priority Date Water Rights Upstream of
Angostura Dam

Shutoff Order for Water Right Nos

To protect the US Bureau of Reclamation’s Water Right No. US579-2 for Angostura
Reservoir with a senior priority date of April 11, 1941, the Bureau of Reclamation has
asked that we issue shutoff orders for junior water right holders. Effective immediately
no diversions of water from the Cheyenne River and tributaries by holders of junior water
rights upstream of Angostura Dam will be allowed. On April 30, 2004, the water
elevation in Angostura Reservoir was 3179.1 feet, a little over 8 feet below the full
elevation of 3187.2 feet. Current storage is at 96,912 acre-feet, about 33,850 acre-feet
below full and inflows are only about 38 acre-feet per day.

The Angostura Reservoir storage level will be closely monitored and if the Cheyenne
River flows upstream of dam increase such that the reservoir will fill, this shutoff order
will be rescinded at that time. If conditions do not improve, this order will remain in
effect until December 31, 2004.

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Mark Rath or Don Stroup with the Water Rights Program at
(605) 773-3352. Thank you.



/877 -2

ﬂ@\ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www_state.sd.us/denr

GREAT Faces. GREAT PLACES,
March 15, 2005
NOTICE OF SHUTOFF ORDER
TO: DORA HENDERSON
SUSAN HENDERSON
BOX731

EDGEMONT SD 57735

FROM: GARLAND ERBELE, Chief Engineer /Z\
Water Rights Program 3 a}le»_k COJJ.NJJ\

SUBJECT: Shutoff Order for Junior Priority Date Water Rights Upstream of
Angostura Dam

Shutoff Order for Water Right Nos. 1879-2

To protect the US Bureau of Reclamation’s Water Right No. US579-2 for Angostura
Reservoir with a senior priority date of April 11, 1941, the Bureau of Reclamation has
asked that we issue shutoff orders for junior water right holders. Effective immediately
no diversions of water from the Cheyenne River and tributaries by holders of junior water
rights upstream of Angostura Dam will be allowed. On March 8, 2005, the water
elevation in Angostura Reservoir was 3169.5 feet, aimost 18-feet below the full elevation
of 3187.2 feet. Storage is at 65,521 acre-feet, about 73,240 acre-feet below full and
inflows are 14.9 acre-feet per day.

The Angostura Reservoir storage level will be closely monitored and if the Cheyenne
River flows upstream of the dam increase such that the reservoir will fill, this shutoff
order will be rescinded at that time. If conditions do not improve, this order will remain
in effect until the end of the calendar year.

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Mark Rath or Don Stroup with the Water Rights Program at
(605) 773-3352. Thank you.
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y
United States Department of the Interior %

BUREAU OF RECLAMATION TAKE PRIDE®
Dakotas Area OfTice INAMERICA
IN REPLY REFER TO: Rapid Cit}" Field Office

515 9th St Room 101
Rapid City, South Dakota 57701

DK-700 "
PRJ 13.00 ° FEB 2 & 2006

_ RECEIVED
Mr. Garland Erbele FEB 27 2008
Chief Engineer WATER Ry
Water Rights Division : pROGRE\;STS

South Dakota Department of Environment and Natural Resources
523 E. Capitol
Pierre, South Dakota 57501-3181

Subject: Request for Junior Water Rights Shut Off Order - Angostura Reservoir, South Dakota
Dear Mr. Erbele:

We request that the State of South Dakota’s Department of Environment and Natural Resources
Water Rights Division issue shut off orders to junior water right holders on the Cheyenne River
above Angostura Reservoir.

Angostura Reservoir is presently at elevation 3169.90, which is a little over 17 feet down from
full (top of conservation or full is at elevation 3187.2). On February 24, 2005, the storage in
Angostura Reservoir is about 60,000 acre-feet, which is 63,000 acre-feet from full. If the spring
weather continues to be dry, the water right at Angostura will not be satisfied.

+ If you have questions, please contact Curt Anderson or me at 605-394-9757.

Sincerely, )

FOTZ. Jeffrey L. Nettleton
Rapid City Field Office Manager

cc: Ms. Sue Lowry Mr. Mick Jenniges

Administrator Manager
Interstate Streams Division Angostura Irrigation District
Wyoming State Engineer’s Office P.O. Box 346

Herschler Building 4E : Oral, SD 57766
Cheyenne, WY 82002 ‘ :
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CREAT FACES, CREAT PLACES,

March 10, 2006
NOTICE OF SHUTOFF ORDER

TO: DORA HENDERSON
SUSAN HENDERSON
BOX731
EDGEMONT SD 57735

FROM: GARLAND ERBELE, Chief Engineer A
Water Rights Program = M (DM

SUBJECT: Shutoff Order for Junior Priority Date Water Rights Upstream of
Angostura Dam

Shutoff Order for Water Right Nos. 1879-2

To protect the US Bureau of Reclamation’s Water Right No. US579-2 for Angostura
Reservoir with a senior priority date of April 11, 1941, the Bureau of Reclamation has
asked that we issue shutoff orders for junior water right holders. Effective immediately
no diversions of water from the Cheyenne River and tributaries by holders of junior water
rights upstream of Angostura Dam will be allowed. On March 7, 2006, the water
elevation in Angostura Reservoir was 3170.3-feet, almost 17-feet below the full elevation
of 3187.2-feet. Storage is at 64,524 acre-feet, about 74,237 acre-feet below full.
Angostura Reservoir is not expected to fill with the current low inflows.

The Angostura Reservoir storage level will be closely monitored and if the Cheyenne
River flows upstream of the dam increase such that the reservoir will fill, this shutoff
order will be rescinded at that time. If conditions do not improve, this order will remain
in effect until the end of the calendar year. :

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Mark Rath or Don Stroup with the Water Rights Program at
(605) 773-3352. Thank you. ,
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March 9, 2007
NOTICE OF SHUTOFF ORDER
TO: DORA R HENDERSON
BOX 731
EDGEMONT, SD 57735

FROM: GARLAND ERBELE, Chief Engineer Z:X e
Water Rights Program =, Ol)iev—/\ C{\N(Hik .

SUBJECT: Shutoff Order for Junior Priority Date Water Rights Upstream of
Angostura Dam '

Shutoff Order for Water Right Nos. 1879-2

To protect the US Bureau of Reclamation’s Water Right No. US579-2 for Angostura
Reservoir with a senior priority date of April 11, 1941, the Bureau of Reclamation has
asked that we issue shutoff orders for junior water right holders. Effective immediately
no diversions of water from the Cheyenne River and tributaries by holders of junior water
rights upstream of Angostura Dam will be allowed. On March 9, 2007, the water
elevation in Angostura Reservoir was 3166.9-feet, 20.3-feet below the full elevation of
3187.2-fect. Storage is at 51652 acre-feet, about 87109 acre-feet below full. Angostura
Reservoir is not expected to fill with the current low inflows.

The Angostura Reservoir storage level will be closely monitored and if the Cheyenne
River flows upstream of the dam increase such that the reservoir will fill, this shutoff
order will be rescinded at that time. If conditions do not improve, this order will remain
in effect until the end of the calendar year.

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Mark Rath at (605) 773-3352 or Aaron Tieman at (605) 394-
2229 with the Water Rights Program. Thank you.
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March 19, 2008
NOTICE OF SHUTOFF ORDER

TO: DORA HENDERSON
BOX 731
EDGEMONT SD 57735

FROM: GARLAND ERBELE, Chief Engineer A
Water Rights Program = OJJ&»J\ C‘M

SUBJECT: Shutoff Order for Junior Priority Date Water Rights Upstream of
Angostura Dam

Shutoff Order for Water Right Nos. 1879-2

The US Bureau of Reclamation holds Water Right No. US579-2 for Angostura Reservoir
with a senior priority date of April 11, 1941. To protect this right, the Bureau of
Reclamation has asked that we issue shutoff orders for junior water right holders.
Effective immediately no diversions of water from the Cheyenne River and tributaries by
holders of water rights junior to the priority date of April 11, 1941 upstream of
Angostura Dam will be allowed. On March 17, 2008, the water elevation in Angostura
Reservoir was 3168.8-feet, 18.4-feet below the full elevation of 3187.2-feet. Storage is at
56785 acre-feet, about 66263 acre-feet below full. Angostura Reservoir is not expected
to fill with the current low inflows.

The Angostura Reservoir storage level will be closely monitored and if the Cheyenne
River flows upstream of the dam increase such that the reservoir will fill, this shutoff
order will be rescinded at that time. If conditions do not improve, this order will remain
in effect until the end of the calendar year.

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Mark Rath at (605) 773-3352 or Aaron Tieman at (605) 394-
2229 with the Water Rights Program. Thank you.
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June 30, 2008

1879-2

Howard Henderson
614 S Custer
Miles City MT 59301

Dear Mr. Henderson:

Enclosed as you requested is a copy of Vested Water Right No. 1879-2, listed in the name of
Dora Henderson. The copy includes the validation, reissued water license, a map and the last
ownership change filed. I have also attached the last correspondence sent in March, 2008
concerning a “Shutoff Order for Junior Priority Date Water Rights Upstream of Angostura
Dam”.

If you have any questions concerning the enclosed materials, please contact us.

Sincerely,

Mm.tb—'

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

enclosures
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July 7,2008

1879-2

Howard Henderson
614 S Custer
Miles City MT 59301

Dear Mr. Henderson:

Enclosed as you requested is a copy of each of the three maps on file with Vested Water Right
No. 1879-2, listed in the name of Dora Henderson.

I reviewed our database in response to your inquiry on a water right that pre-dates No. 1879-2 on
Coal Creek. The two water rights on file for Coal Creek are No. 1879-2 (Henderson) and Water
Right No. 28-2 listed in the name of George LeBar. Mr. LeBar’s water right authorizes
diversion of water from Coal Creek and dry draws with priority dates of July 26, 1907, February
1, 1910, October 14, 1910, March 29, 1911 and October 2, 1949. T have enclosed a copy of the
water license and a map showing the location of the land authorized for irrigation.

If you have any questions concerning the enclosed materials, please contact us.

Sincerely,

e et

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

enclosures



j@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

CREAT FACes CReTPraces

March 19,2009
NOTICE OF SHUTOFF ORDER

TO: SUSAN HENDERSON
DORA R HENDERSON
BOX 731
EDGEMONT SD 57735

FROM: GARLAND ERBELE, Chief Engineer /
Water Rights Program ";\ M Ci/u&

SUBJECT: Shutoff Order for Junior Priority Date Water Rights Upstream of
Angostura Dam

Shutoff Order for Water Right Nos

The US Bureau of Reclamation holds Water Right No. US579-2 for Angostura Reservoir
with a senior priority date of April 11, 1941. To protect this right, the Bureau of
Reclamation has asked that we issue shutoff orders for junior water right holders.
Effective immediately no diversions of water from the Cheyenne River and tributaries by
holders of water rights junior to the priority date of April 11, 1941 upstream of Angostura
Dam will be allowed. On March 18, 2009, the water elevation in Angostura Reservoir
was 3176.7-feet, 10.5-feet below the full elevation of 3187.2-feet. Storage is at 80792
acre-feet, about 42256 acre-feet below full. Angostura Reservoir is not expected to fill
with the current low inflows.

The Angostura Reservoir storage level will be closely monitored and if the Cheyenne
River flows upstream of the dam increase such that the reservoir will fill, this shutoff
order will be rescinded at that time. If conditions do not improve, this order will remain
in effect until the end of the calendar year.

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Mark Rath at (605) 773-3352 or Aaron Tieman at (605) 394-
2229 with the Water Rights Program. Thank you.
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March 06, 2013
NOTICE OF SHUTOFF ORDER

TO: DORA R HENDERSON
% SUSAN HENDERSON
11507 HWY 471
- EDGEMONT SD 57735

FROM: GARLAND ERBELE, Chief Engin v
Water Rights Program U‘o

SUBJECT:  Shutoff Order for Junior Priority Date Water Rights Upstream of
Angostura Dam

Shutoff Order for
Water Right Nos.

The US Bureau of Reclamation holds Water Right No. US579-2 for Angostura Reservoir
with a senior priority date of April 11, 1941. To protect this right, the Bureau of
Reclamation has asked that we issue shutoff orders for junior water right holders.
Effective immediately no diversions of water from the Cheyenne River and tributaries by
holders of water rights junior to the priority date of April 11, 1941 upstream of Angostura
Dam will be allowed. On March 05, 2013, the water elevation in Angostura Reservoir
was 3176.8-feet, 10.4-feet below the full elevation of 3187.2-feet. Storage is at 81068
acre-feet, about 41980 acre-feet below full. Angostura Reservoir is not expected to fill
with the current low inflows.

The Angostura Reservoir storage level will be closely monitored and if the Cheyenne
River flows upstream of the dam increase such that the reservoir will fill, this shutoff
order will be rescinded at that time. If conditions do not improve, this order will remain
in effect until the end of the calendar year.

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Mark Rath at (605) 773-3352 or Aaron Tieman at (605) 394-
2229 with the Water Rights Program. Thank you.



CERTIFICATION

I'hereby certify that on March 6, 2013, | have personally deposited with the United States

mail at Pierre, South Dakota, first class postage, prepaid envelope(s) containing a Notice

dated March 6, 2013 regarding shut-off orders addressed as stated below:

LAST_NAME
INDIAN CREEK CATTLE LLP

INDIAN CREEK LAND & CATTLE LLC

WEINRE[S BROTHERS
SEGER RANCH INC
REUTTER
WASSERBURGER
HALD BROTHERS INC
GCC DACOTAH INC
FALKENBURG
ANDERSEN
ANDERSEN
ANDERSON

B & H RANCH INC
BACHAND

BALL BROS
BIRDSALL

BOGNER

BOGNER

BRAINERD INDIAN SCHOOL
CHILDERS

COPE

COPE RANCH
DUNBAR
HENDERSON
HINESLEY
HOLLENBECK
HOLLENBECK
HOLLENBECK

HU RANCH INC
HUBER

HUNTER

KOLLER

LANDERS

LANDERS LIVESTOCK CO INC

MANKE LAND & CATTLE CO LLC

MARTINSON

NELSON

PETERSON & SON INC
PORTER

PUTNAM

PUTNAM RANCH INC
QUINTO LTD

ROMEY

SCHNOSE

FIRST_NAME

EDWARD/WANDA
MARTIN W & E DALLAS

JOE/NANCY
DONALD J/LYNDA J
KEITH

DALE & JEANETTE

DOUG & LORI

JIM OR SHERYL
NICK/EUGENE
NICK/MICHAEL

VL
O0SCAR

DAVID M
DORAR

TED AND GAIL
HENRY C
MARK J

PAT OR TAMMY

GAYLE & LINDA
ROSS )

JOHN W

Al

KENNETH
Al

EVERETY
DONALD
DONALD

JOHN R OR TRACY
ROBERT A & KIMBERLY L

ADDRESS2

32296 190TH ST

PO BOX 538

230908 HIGHLAND RD

-RR 1 BOX 100A1

HCR 59 BOX 90
30131 CASCADE RD

30195 HIGHWAY 385

PO DRAWER 360

PO BOX 69

10194 ARGENTINE RD
27360 S FLAT TOP RD
1401 TOMPKINS ST

900 W 7TH ST

HC 48 BOX 248

BOX 527

28086 ANGOSTURA RD

HC 46 BOX 24

29599 BLACK BANKS RD
PO BOX 7038

900 W 7TH ST

PO BOX 147

14160 SHIRK CREEK RD
HC 46 BOX 48A

11507 HWY 471

103 WAVEA

665 DAK ST

27772 ELBOW CANYON RD
665 OAK ST

28469 OLD HWY18

28797 LENNON SCHOOL RD
30068 HAT CREEK RD

PO BOX 715

BOX 159B HCR 52

29088 ASH CREEK RD

PO BOX 599

BOX 361

503 5 CENTER AVE

27389 BURDOCK LOOP
10413 MOSS AGATE RD
80X 188

BOX 188

PG BOX 69

29773 HARD SCRABBLE RD
29037 OLD HWY 79

Ty

SLEEPY EYE
EDGEMONT
SCOTTSBLUFF
HOT SPRINGS
EDGEMONT
ARDMORE
OELRICHS
RAPID CITY
EDGEMONT
BURDOCK
EDGEMONT
RAPID CITY
CHADRON
PROVO
EDGEMONT
HOT SPRINGS
CELRICHS
QELRICHS
RAPID CITY
CHADRON
OELRICHS
QELRICHS
OELRICHS
EDGEMONT
BISMARCK
EDGEMONT
EDGEMONT
EDGEMONT
EDGEMONT
OELRICHS
EDGEMONT
EDGEMONT
HOT SPRINGS
HOT SPRINGS
EDGEMONT
EDGEMONT
MILES CITY
BURDOCK
EDGEMONT
OELRICHS
OELRICHS
EDGEMONT
OELRICHS
OELRICHS

STATE
MN
SO
NE
SD
s
sSD
sD
sSD
sD
SD
sSD
sD
NE
SD
SD
sSD
sD
SO
sb
NE
SD
sD
s
D
ND
sD
s
sD
sD
SD
sD
sb
sD
sD
SD
sD
MT
sD
S0
sD
SD
sD
s
D

ZIp

56085
57735
69361
57747
57735
57735
57763
57709
57735
57735
57735
57701
69337
57774
57735
57747
57763
57763
57709
69337
57763
57763
57763
57735
58501
57735
57735
57735
57735
57763
57735
57735
57747
57747
57735
57735
59301
57735
57735
57763
57763
57735
57763
57763



SCHNOSE VERNON 12685 MAITLAND RO HOT SPRINGS
) DORIS SEABECK &
SEABECK THOMAS 2533 PARK AVE LARAMIE
SIMONS BERNARD D BOX 381 EDGEMONT
TUBBS LAND & CATTLE LLC 10891 RIVER RD EDGEMONT
WALKER FRED S & CYNTHIA K 30301 CASCADERD ARDMORE
WYOMING DAKOTA RAILROAD
PROPERTIES INC WAYNE F 1205 6TH ST - STH FLOOR MINNEAPOLIS
G‘&rﬁ aco
SecretaryNV ater Rights
STATE OF SOUTH DAKOTA )
) ss
COUNTY OF HUGHES )
“h
Swormn to, before me, this [r day of JWbrcys ,20/3 .

7
Karen Schlaak
Notary Public
My Commission expires April 1, 2013

'~ KAREN SCHLAAK &
‘0 NOTARYPUBLIC X
(Y state of South Dakota ™~

f -
<

SO

WY

SD
sSD
S

57747

82070
57735
57735
57735

55402



1879-2

LAW OFFICES

Lynn, Jackson, Shultz & Lebrun, rc.

LAWYERS ALSO ADMITTED IN MINNESOTA, [owA, NORTH DAKOTA AND WYOMING

www.lynnjackson.com

311 N. 27TH STREET 909 S1. _lCﬁiEi"H S"['RI'EET, SUITE 800 110N. MlNNESOT,:; Mrijol;
SUITE 4 Rarib City, $D 57701-3301 SIOUX FALLS, SD 57:(; 4) 5
SPEARFISH, SD 577833213 605-342-2592 e aneneans
605:722.9000 FAX 6053425185 ooy
Fax 605-722-9001 ; A2
REPLY TO: Rapid City Office RECEIVED
From the offices of Jeffery D. Collins 0CT 21 2020
e-mail address: jcollins/@lynnjackson.com
WATER RIGHTS
PROGRAM

October 19, 2020

Eric Gronlund
Chief Engineer
SDDENR

Joe Foss Building
523 E. Capital Ave
Pierre, SD 57501

Re: Jerald E. and Melissa A. Stearns (The Estate of Dora R. Henderson v.)
Our File No. 150085-00004

Dear Mr. Gronlund:

We are requesting an investigation of Water License No. 1879-2 on behalf of our clients, Jerald
and Melissa Stearns. A copy of the Petition for Investigation is enclosed. Thank you.

Sincerely,

LYNN., JACKSQN SHULTZ & LEBRUN, P.C.
- f/m

o 61 James G. Sword
Talbot J. Wieczorek
Jerald and Melissa Stearns via email



RECEIVED

0CT 21 2020
SOUTH DAKOTA DEPARTMENT OF WATER RIGHTS
ENVIRONMENT AND NATURAL RESOURCES PROGRAM

In the matter of Water License No. 1879-2 )

PETITION FOR INVESTIGATION OF WATER RIGHT - ABANDONMENT AND
FORFEITURE FOR NONUSE - SDCL § 46-5-37.1

Petitioners, Jerald E. Stearns and Melissa A Stearns, of Fall River County, South
Dakota, being duly sworn, do hereby make the following statement of facts and petition
to the Chief Engineer for the Water Rights Division as follows:

1. That the petitioners are the owner of the lands and the following described
appropriations of water which are served by diversions from Hay Draw (a
tributary of Coal Creek) and Coal Creek:

a. LN 10-2 in the amount of 6.4 ¢.f’s. diverting from Hay Draw and Coal
Creek, with priority of October 28, 1907, for the irrigation of acreage
within Section 23 and Section 26; all in Township 10 South, Range 2 East
of the Black Hills Meridian, Fall River County, South Dakota; and

b. Water Right 28-2 combining several location notices as follows:

1. Water Right 28-1 in the amount of 2.6 c.f.s., diverting from Coal
Creek, with a priority of July 26, 1907, for the irrigation of acreage
located in Section 13; all in Township 10 South, Range 2 East of the
Black Hills Meridian, Fall River County, South Dakota;

ii. Location Notice 209-2 in the amount of 2.2 ¢.fs. diverting from
Coal Creek, with priority of February 1, 1910, for the irrigation of
acreage in Section 13; all in Township 10 South, Range 2 East of the
Black Hills Meridian, Fall River County, South Dakota;

PETITION FOR ABANDONMENT AND FORFEITURE OF WATER RIGHT FOR NONUSE - SDCL §
46-5-37.1

Water Permit No. 1879-2

1




ili. Under Location Notice 338-2, an additional diversion point from
Coal Creek, with priority of March 29, 1911, for the irrigation of
acreage in acreage in Section 13; all in Township 10 South, Range 2
East of the Black Hills Meridian, Fall River County, South Dakota;
and

iv. Location Notice 709-2 in the amount of 1.8 c.fs. diverting from
Coal Creek, with priority of October 2, 1949, for the irrigation of
acreage in Section 13; all in Township 10 South, Range 2 East of the
Black Hills Meridian, Fall River County, South Dakota.

c. That pursuant to SDCL §§ 46-5-33 and 34, such water rights are
appurtenant to the lands irrigated under such water rights, which lands are
owned in fee by petitioners, making petitioners the owners of both the land
and the water rights.

2. That Dora R. Henderson, formerly of County of Fall River, State of South Dakota,
is the owner of the lands and the following described appropriation of water which
is served by the following appropriation from Coal Creek:

a. Water License No. 1879-2 in the amount of 25.3 c.fs. diverting from Coal
Creek with a priority of October 4, 1945 irrigating total acreage of up to
1,772 acres in Sections 14, 15, 16, 17, 18, 21, 22, and 23, all in Township
10 South, Range 3 East of the Black Hills Meridian, Fall River County,
South Dakota which specific acreages are set forth in the Vested Water
License filed with the Division of Water Rights, Department of Water and
Natural Resources.

3. Total acreage for which a declaration of abandonment is sought by this petition is
1,772 acres (25.3 c.fs.).

PETITION FOR ABANDONMENT AND FORFEITURE OF WATER RIGHT FOR NONUSE — SDCL §
46-5-37.1

Water Permit No. 1879-2

2




4. That Dora R. Henderson passed away several years ago but none of the lands
appurtenant to Water License No. 1879-2 have been transferred out of her estate
and Susan Henderson is the court appounted personal representative of the Estate.

5. That petitioners bring this petition under the authority of SDCL §§ 46-5-26 and
46-5-37 and SDAR 74:02:01:36, and 74:02:01:37.

6. That the petitioners have standing to file this petition because petitioners hold
senior and junior water rights from Coal Creek as set forth above.,

7. That water under Water License No. 1879-2 has not been fully diverted and
applied to beneficial use upon the lands described under the Water License for at
least three (3) years past, when water was available for such purpose, due to lack
to maintenance of the ditch and further because the ditch cannot be legally
maintained because the Estate of Dora R. Henderson does not hold a valid
easement for the ditch to cross the East Half of Section 13, Township 10 South,
Range 2 East of the Black Hills Meridian, Fall River County, South Dakotal, as is
required to transport the water from the point of diversion on Coal Creek which is
located in Section 23, Township 10 South, Range 2 East of the Black Hills
Meridian, Fall River County, South Dakota to the irrigated lands located in
Sections 14, 15, 16,17, 18, 21, 22 and 23 of Township 10 South, Range 3 East of
the Black Hills Meridian, Fall River County, South Dakota.

8. That the petitioners will be benefited by a finding of abandonment of this
appropriation, or injured by the reactivation of this water right, as follows:
petitioners hold a junior water right on Coal Creek and petitioners own additional

lands on Coal Creek which could apply for new water permits for irrigation.

*A. M. Henderson held an easement in gross for an irrigation ditch across the east half of Section
13 which easement terminated upon his death because the easement was not perpetual or given
to his heirs and assign. See attached Exhibit A for a copy of this easement.

PETITION FOR ABANDONMENT AND FORFEITURE OF WATER RIGHT FOR NONUSE — SDCL $
46-3-37.1

Water Permit No. 1879-2

3




Therefore, petitioners pray for the following relief:

a.

Dated: ({0~ /q-3G2(} , 2020.

For the Chief Engineer to investigate Water License No. 1879-2 pursuant to
SDCL § 46-5-37.1 and determine that such water right has been abandoned
and forfeited for nonuse;

That following such investigation, that the Chief Engineer recommend to
the South Dakota Water Management Board cancellation of Water License
1879-2 because of abandonment and determination that such waters have
been forfeited to public use;

That the South Dakota Water Management Board properly notice the
interested parties of hearing upon this petition and the investigation and
findings of the Chief Engineer and that such hearing be held before the
Board according to law;

That the South Dakota Water Management Board cancel Water Permit
1879-2 because of abandonment and declare that such waters are forfeited
to public use;

Such further relief as the South Dakota Water Management Board may find

necessary and proper.

erald E, Stearns, Petitioner
11450 Plains Creek Road
Edgemont, SD 57735

PETITION FOR ABANDONMENT AND FORFEITURE OF WATER RIGHT FOR NONUSE - SDCL §

46-5-37.1
Water Permit No. 1879-2

4




hssa A. Steams Petitioner
11450 Plains Creek Road
Edgemont, SD 57735

Subscribed and sworn to before me by Jerald E. Stearns this j_?_ day of
August, 2020,

— N\ soos Ranen

i
[
{2 JERRiHAG e @B} Notary Public, South Dakota
l > State of South Dakota & | MY commission expires: My Commission Expires
L Apnl 20, 2022
Subscribed and swom to before me by Melissa A. Stearns this j _?_ day of

August, 2020.

t -2 TERRIHAGEN ' lﬂ AR %Q\Q-QJY\

? é NOTARY PUBLIC §3 ; Notary Public, South Dakota

s Stateof Soutn Dakota © { My commission expires:

My Commission Expires
April 20, 2022

Jeffery D. Collins

Erika S. Olson

Lynn, Jackson, Shultz & Lebrun, P.C.
Attorneys for Petitioners

909 St. Joseph Street, Suite 800
Rapid City, SD 57701

(605) 342-2592
Jeollins@lynnjackson.com
eolson@lynnjackson.com

PETITION FOR ABANDONMENT AND FORFEITURE OF WATER RIGHT FOR NONUSE — SDCL )
46-5-37.1

Water Permit No. 1879-2

5




Exhr'f;;n"f' A.‘
2 w129
FALL RIVER COUNTY, S. D.

I,

That the right of sald kiary worris to & ccnveyance of the lands above described is

(‘ ' eleor cnd spseifio and Sveyden L, iichollas, a3 sdministrator of pife estate of George R.
Tinberion, Jecsasad, should .\be' and he hereby is directed, autfiorized and empowsred to
execute aciacwladje and deliver to said .ary Lorris, 8 suffiofent deed in the
[ [ ' fora pres.'."-:i‘-.-.-a Ly statute for ndﬁ;faistrators deeds ednveylng to her the lands hereln~
| befors 1:e2.1%.1, in accordance witm\the terus of said contrect.

went ot Lut Sprimge, South Lokeis,\December 10, 1945,

.G Caylor

DGE

N alTeads

3 .[_ } . Wiae 4. wicher, Clerk ya

’ {Sual) /

Filed weec. 20, 1345 Olerx '/s/org‘rica Fall Rlver Co
o Wa, T. Riche

) r

@, STaTi L¥ JGUTE DakdTa) -

8.0
Clerk of Gourts

ad CEATINI CaTE A3 TO COPY
I COWDS oF fall RIVER )

I, W T nicl':gp{'", the duly elected, qualified and aeting Blerk of Cowrts in and for
the ahuve na:.f.edfcr;unty and Jtute, do hereby certify that the withir and foregolng Order
ig & full, t/pci; and complzte copy of the original tne-reor as eppears to me from the
ricoxrlz af/@his olfice.

I TEJTILOKY VEHSRICF, I have heraum;.o sat my hand and the seal of the County Court
of .E'ulj!'.; Rivsr Sounty, South Jakota, this 10 day of Dec. A. D, 1945.

¥im. T. Richer, Clerk of Courts

!

AT Lo LU LAlTh

l SGUTY WF Call DIVAt)
filed for decerd 1C day of Jec., 1945 at 10105 a.m. and recorded in Book 24 Miscl. Pages
12g-1¢9,
i oglate ofa [

THIS AGREELZNT mads and entered inte this 10th day of Decsmber, A, 0., 1945, by -
b and betveen J. G. Trotter of rrove, South Dakoia, party of the first part, and A, M,

| Henferson of irovo, 3outh Dakote, party of the second part.

} ' V1T sBTE:  That the 5eld party of the First part for and in ooansjderation of the
[ . . ccvenanis to be perforued by the party of the secoud part at the time and in the mamner
| .L } hereinaft-r ;entioned, agrees to sell and convey unte the party of the seocond pant as
sgon 28 Ls receives tltle thereto frow the Federal Lend Bank, a strip of land 50 feet ~
' in width nevosc the lorthweat uarter of the Southeast quarter amd across the Southaeast
. wuerter ¢f $lo lcrthesst uarter of gectlon Thirteen {(13), and across the Northwest

f L ] corner o f Lct Wwe ... the Scuthecst sorner of kot One in Jdmetlon Zightesn (18), ail in

Toimsil, Ter (iC), Scutha Renge Twe (2) #.B.H..., Fall #fver County, douth Dekota., Such

J—

property conveyed to be used by seco:.d porty to construct a diteh for irrigation of
. ce_talin l2nds bvelonging to scocond party and for certain lands belonging to firsté party
I.' (i' . 1n the wanner herelnaftor set forth., Jt being understood and agreed thet should the
: sald irrizetion project be abendon and such Altch not usad for the purposes for whioh
82,8 vias consiructed for a period of Five (5), succensive yoars, then and in that avent -

the title to sald property shall revert to the barty of the firat part or to his hairs
or agaigny,




' 130

MISCELLANEOQUS RECORD No. 24

In sconsideraticn of the foregoing the party of the sesond part agress to ereot s
heed gate at 2 point spproximately 200 yerds Rast of the One-half {#) meation lins runn-
ing Korth end Jcuth through Section Thirteen {13), above described, in order to pefmit
the party of the firsi pert to sscure nand use vaiter Crom said ditch to lrxrligate soventy
{70) meres of l=nd telonging to the first party, wiich land is below the diteh in
question snl thzt first party may have the ciholce of ten |10} consecutive days any time
1no the year hes seas £1t to use the water from szii diteh for the 70 ecres of land above
mentioned,

That aAttached to end forming B part of this contract Ls a copy of & survey of the
proposed Aitch made Ly Jullen Staven, dated Kovewber 17, 1948, which gives substantimlly
the location thersef,

I TE3TL.LNY wiSREGF both parties to this agresmecnt have hersunto set thelr hands
and seal the dey and yeer rirat abeve written.

J. Gs Trotter
Farty of the First Pars

A+ Li. Henderson
karty of the Jecond Tart
STATZ LF SOUTH Dabkittn)
}33
COUNFY OF Tall R1V4R )

Gn this 10tk da; of Deccaber, ». D., 1945, tofore me, the undersigned, personally
s;pozred J, o, Trotter &nd ~. i, Henderson knewn to me to be the persons whose names are
subsoribed to the within insirument snd acknowledged that they exsouted the sams foxr
the pupcses thereln contoliped,

I ITGs ELAECT I Leveunto set ny hand ard offieclal seal.

H, L. Lewls

{S2AL) lotary Fublis, South Dakota

STaTi OF OUTE abhlia)

=
SOUSTY CF Fall ZIVin )
Flled for reeccrd 11 dey of Dec, 1945 et 3:30 w.., and recorded in Book 24 Misel,
sLges 129-130,




MISCELLANEOUS RECORD No. 24

DEPARTMENT
OF MEDICAL EXAXINERS.
State of South Uakote
To 41l to Whob.Thase Preseuta shell come, Oresting:
This is to uUertlf) That BERNHOFF RISK: SXQCMO M.D., has oomplied with the

N
law authorizing tie licensing or‘\l"hysicinns to Lractice Wedloine, Supgary and Obstetrice
ICAL EXAMINERS, by

state, do hereby Lioence
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Flled for record the 2 day of Febr 1946 at 1:30 F.M. and rocorded in Book 24 Mise,,
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KNOW ALL MEN BY THZSE FRESENTS:
That THE FEDERAL LAND BANK CF QGlliHs, & corporation, for valuasble consideration, does
hereby grant umto A, M, Hendsyson and Joseph G, Trotter en easement for Irragation
Diteh right of way, as follows:
dJald right of vay traversing the East Half of Jectlon 13, in Township
10 douth, iange 2, and Lots 1 and £ of wection 18, in Township 10 South,
Henge 3, B11 iast of the blaek Hiils Leridian, in Pall River Cou.nty;
wouth Dekcta, end being 25 feat on emch slde of a center lins dascribed
a8 beglinning epproxinctely 570.4 feet <outh of center of sald Section 13;
thence liortheusterly myproximately 3718.6 feet to & point 25 fest North
ef the scuthezst corner ¢f Lot 1 of wection 18;
Sald right of way to revert to the present owner or its vendees if the
irragation project be ebanfoned or the diteh remain unused for five
succasslve years,
IN WITNESS VHEREOF, the seid THE FEDERAL LAID BANK OF OMABA has caused these Dresents
to be executed by the officers authorized by its Board of Dirsctors to sxsoute desds mnd
sonveyanoes , and its corporate seal to be hereunto affixed this 15th day of Jenuary,

1948,
THE FEDERAL LAND BANK OF CMAHA

By H. A. Viergutz
Vice Fresident

Attest Wayne B, Smith
Jecretary

In the Fresence of:
A. Johnson
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FALL RIVER COUNTY, S. D.

STATE OF NEBRASKA

COUNTY OF DOUGLaS)

On this 15th dey of Januery, 1946, befors me, Evelyn Blomquist, a Netary Public in and
for Douglas County, Nebraske, perscnally appearsd H. A. Viergutz to me personally kmown
to be the idantloal person who executed the foregoing instrument, whe baing by me Aduly
sworn did say that he is Vice President of The Federel land Bank of Omaha; that the
senl arfirsd to sald instrumant 1s the corporate seal of The Foderal Land Bank of Omahej
thet said lnstrument was signed and ssaled in behalf of the Federal Land Bank of Omaha
by authority of its Bo&md of Direotors, and the sald H, A, Viergutz ecknowledged said
instrument to be the free and voluntery aot and deed of aald corporatlen by it volum-
tarily executed.

IN WITKSSS WHEH%OF, I have hereunto set my hand and affized by notariel seal the dey
ang yee&r last sbove written,

Evelyn Blomquist

Notary Fublie 1n and for
Pouglas County, Hebraaka

My commiesion expires Oct. 5, 1850.

STATE OF SCUTH DAKOTA

COUNTY CF PALL RIVER )BS .
Flled for record the 2 day of Febr. 1946 at 3:00 P.M. and recortel in Book 24

¥lsc., Pages 172-172,

IN THE CIROUIT COURT OF THE SEVENTH JUDICIAL CIRCULT WITHIN AND FOR FALL )
RIVER COUNTY, STATE OF SOUTH DAXOTA
Willlem J. Crowe, also known as W. J. Crowe,
Plﬂ}ntirr.
=T E~ /'
Fall River County, = pﬁ‘l}tinal subdivision the State of South
Dekote; Mri. Marpgaret hlcdh;.ra and Clarepcde J, Crowe, who together

with the plaintiff, are the“qnl:r hejss of Katherine Crowe, de-

DECREE

oceased; James (. Keeffs, sole
QUIETING TITLE

isee of Willlem M. Sheffner,
ole devisee of E. J. Hanlon, de-
volved ih this motion; and all unknown

heirs, devisees, laga_ta/e's, administré¢oras and sxscutora, next of

descensed; Mra, E, J. Hanlon
oeased, 88 to the lands

kln, successors, a/aéigns aml ereditors any persons who may be

doceasosd at thj_,,s"tima and all persons wn who hevs or sclaim

t9 have any/;‘i.ght, title, interest or esiate or lien or en-

n .,
ounbranc{;-"'upon the premises descerited in the camﬁlsint oT any

part h/ez'aor .
Defendants.

ST;"EE OF 30UTH DaKOTa
County of Fall River e

This cause coming on for hearing before the Court, without & Jury at the adjournsi
term for October, 1845, at the Court House in the Clty of Hot Syrings, Pell River County
South Dekota, on the 30th day of January, 1948, G. C. Caylor, Attorney at L.aw, at ot
Springs, Fall River County, South Dakota, appearing as attornsy for tha Plaintiff and
there belng zo Appearanee by or on behalf of the defendanta or either of thom end it
satisrectorily appeering to the Court the the complaint in this estion wes duly £iled

in the office of the Clerk of Courts of said Fall River County, Scuth Dakota on the




VIA US MAIL and EMAIL

November 13, 2020

Eric Gronlund

Water Rights Program

523 E. Capitol

Pierre, SD 57501

email: DENRINTERNET@state.sd.us

Ann Mines-Bailey

1302 E. HWY 14, #1

Pierre, SD 57501

email: ann.mines@state.sd.us

Re: Water License No. 1879-2
Henderson Response

Dear Eric and Ann:

Enclosed please find the following:

1. Henderson Response to Stearns' Petition with accompanying photos

I appreciate our discussion the other day. As I stated, I would like to be

informed as to when your staff makes a sight visit. This courtesy was extended
to Stcarna/Vermecr on the previous sight visit, I would ask that the same

courtesy be extended to Henderson..

Law Office, PC.

Veteran Owned

702 JENNINGS AV /PO, BOX 283 / 101 SPRINGS, S0 57747
W (605)745.5422 C (605)891.9407 F HM@SWORDIAWOUTIC] LCOM

& 79 -2




Thank you for your time and attention.

Sincerely,
(’“
Gty ~<], 4 ~1-'/

JAMES G. SWORD
JGS/hb

cc: Mr. Jeffery Collins
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SOUTH DAKOTA DEPARTMENT OF NOV 16 2020

ENVIRONMENT AND NATURAL RESOURCES

WATER RIGHTS
_ PROGRAM
In the matter of Water License No. 1879-2 )

RESPONSE TO PETITION FOR INVESTIGATION OF WATER RIGHT

COMES NOW, the Dora Henderson Estate and for its response to the Petition
for Investigation of Water Right states the following:

1. The Stearns' petition is defective. Jerald E. Stearns and Melissa A. Stearns
claim that they made the petition after "being duly sworn.” However, the
Stearns' petition was not sworn under oath. The petition's notary clauses read
as follows:

Subscribed and sworn to before me by Jerald E. Stearns this 19t
day of August, 2020.
/s

Teri Hagen

Subscribed and sworn to before me by Melissa A. Stearns this 19%
day of August, 2020.
/s

Teri Hagen

Jerald E. Stearns and Melissa A. Stearns did not sign in front of Teri Hagen on
August 19, 2020. They signed the petition on October 19, 2020. The notary
clause is defective. See Nist v. Herseth, 270 N.W.2d 565 (S.D. 1978) (holding
that a proper notary clause is "not onerous" and is designed to insure the
integrity of the document); SDCL 18-1-11 {Class 2 misdemeanor to notarize a
document where the person signing did not appear in front of the notary}.

The Stearns petition fails to evidence the very basic indicia of authenticity and
integrity and should be rejected.

2. Susan Henderson is the personal representative for Dora Henderson's
estate. Estate of Henderson v. Estate of Henderson, 2012 SD 80, § 1. Itis
proper for the personal representative to manage the affairs of the estate.
SDCL 29A-3-711. Petitioner has not cited this agency to any law to support
their insinuation that Water License No. 1879-2 should be deemed abandoned
because the water right has not been transferred out the Dora Henderson
estate. See Petition § 4.

3. Without any authority, the Stearns' claim that the Estate of Dora
Henderson does not own an easement through Section 13, Township 10 South,
Range 2 East of the Black Hills Meridian, Fall River County, South Dakota.

1
Henderson Response to Petition



However, the Stearns' supplied to this agency a document clearly giving A. M.
Henderson an easement in the irrigation ditch through Section 13 to the road.
The document provided to this agency is still operative. This easement is valid
until terminated pursuant to the clear language of the easement which is as
follows: :

Said right of way to revert to the present owner or its vendee if the
irrigation project be abandoned or the ditch remain unused for five
successive years.

By its own terms the easement is still valid and effective. The irrigation project
has not been abandoned and the ditch is still being used.

It is not the function of this agency to make rulings on easement issues.
Assuming arguendo, that the Stearns are correct then the Estate of Dora
Henderson will have an easement by prior use {See Springer v. Cahoy, 2012
S.D. 32, § 7) or a prescriptive easement (See Helleberg v. Estes, 2020 SD 27).
Any argument that the Henderson ditch is not "open, continued and molested
for more that 20 years" is beyond ridiculous.

4. The water right has not been abandoned. It has been stolen. The Stearns
have diverted and dammed up the water that should properly be flowing to
Henderson. On October 21, 2019, Henderson learned why there was no water
coming from the water right. On that day, A site inspection of the dams on the
Vermeer property was conducted. The Stearns' large dam was storing so much
water that it finally broke. Attached to this Response and incorporated herein
by this reference are the photos (Photos 1 - 8) from this sight inspection. The
dam that was constructed by Stearns is so large that it is over ten feet above
the waterline after the dam had been breached. See Photo 1. This massive
dam has again been rebuilt and it took the side of a hill to fill in and
reconstruct the breached dam.

5. The first act on the Stearns' petition should be an investigation of the large
dam they have constructed and the amount of water that it is taking from the
Henderson Estate.

6. The failure of the notary clause is not a formality. The Stearns know that
the Henderson ditch has not been abandoned and they have failed to swear
under oath to this fact. The reason the Stearns' have not properly sworn to
their petition is because they know that Henderson has easement for the ditch.
They have stolen water that Henderson is entitled to. The Stearns have stolen
water through a large dam and a system of illegal diversion points. There has
been no abandonment of the water right; however, there has been theft of that
water.

Henderson Response to Petition



7. Prior to acting on the Stearns petition and for the reasons set forth above,
the Stearns should be required to formally swear under oath that allegations
contained in the Petition are true.

8. The Stearns petition should be dismissed on the merits.

>
DATED this /3 day of November, 2020.

?ZM/%MKW/

SUSAN HENDERSON
Personal Representative
Dora Henderson Estate

SUBSCRIBED and SWORN to this 'fJ“hday of November, 2020.

btary Public =South Dakota

My commission expires: 7-2.1-202.3

I SEAL
HEATHER BOCHE

Notary Public ~_’/
SOUTH DAKOTA bty <,

JAMES SWORD

702 Jennings Ave.

Hot Springs, SD 57747
605-745-5422
jim@swordlawoffice.com

Henderson Response to Petition
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STATE OF SCUTH DAKOTA

OFFICE OF ATTORNEY GENERAL
1302 East Highway 14, Suita 1
Pierre, South Dakota 57501-8501

Phone (605) 773-3215
JASON R. RAVNSBORG Fax (605) 773.4106 CHARLES D. McGUIGAN

ATTORNEY GENERAL _ TTY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL
http://atg.sd.gov/

December 7, 2020

James G. Sword
Sword Law Office, PC
P.O. Box 283

Hot Springs, SD 57747

iim@swordlawoffice.com

Re: Petition for Investigation of Water Permit No. 1879-2, Dora R. Henderson
Mr. Sword,

The Chief Engineer is in receipt of your response to the petition for
investigation of Water Permit No. 1879-2, Dora R. Henderson which was
submitted by Jerald E. and Melissa A. Stearns. I am writing to respond to
several of the legal questions you set forth in the response.

The petition for investigation was initiated pursuant to SDCL § 46- 5 37.1
which provides as follows:

Upon the initiative of the chief engineer or upon petition by any
interested person and after reasonable notice to the holder of the right or
permit, if the holder can be located, the chief engineer may investigate
whether or not a water right has been abandoned or forfeited. After the
investigation, the chief engineer may recommend cancellation of the
permit or right for reason of abandonment or forfeiture. The
recommendation, notice, and hearing shall be conducted pursuant to the
procedure contained in chapter 46-2A. '

There is nothing within this statute that requires that a petition to investigate
be notarized. Furthermore, I am unaware of any other statute or rule which
requires a petition requesting the Chief Engineer to investigate a water right to
be notarized.

You further request that you be notified when a Water Rights’ engineer
conducts the on-site investigation. As was explained to you during the earlier
phone conversation, prior to the on-site investigation made by the Water Rights
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engineer regarding your petition for investigation of Water Right No. 28-2,
contact was made with the Stearns and Mr. Vermeer because the engineer
necessarily had to enter onto their properties. Though the Chief Engineer and
his staff have legal authority to enter a property to inspect a water right, it is
the practice of the Chief Engineer to notify the landowner first. Should the
investigating engineer need to enter onto Ms. Henderson'’s property, you will be
contacted. Additionally, as we conveyed during our earlier telephone
conversation, you will be notified when the on-site investigation will occur on
the Stearns’ property. This notification, however, is not permission for you or
your client to enter onto the petitioners’ property.

Finally, I feel it is important to emphasize that the Chief Engineer will not be
reviewing the legal issues raised by the Stearns regarding any easement; nor
will the Chief Engineer be investigating the dam to which you refer in your
response. Rather, the Chief Engineer is investigating the water right only to
determine if it has been abandoned or forfeited as defined by SDCL §§ 46-5-36
and 4-5-37.

Respectfully,

SZER WD
Ann F. Mines Bailey

Assistant Attorney General
Counsel for Chief Engineer

AFM/Ide
cc:  Eric Gronlund, Chief Engineer

Jeffrey D. Collins
Erika S. Olson



Stearn’s petition

» Basis is lack of maintenance of the ditch and fact ditch can not be legally maintained because
easement is not valid. Don’t they are questioning what is on Henderson's side of the fence.

e  We don’t determine if the easement is valid

e There could be legal excuse if Henderson couldn’t get access to fix irrigation ditch due to a legal
dispute {operation of law) regarding the easement.

s The 1945 easement between Trotter and Henderson seems to have errant legal descriptions.

e Thisis a request under 46-5-37.1. Only goes before the Board if a determination that the water
is subject to abandonment/forfeiture.

Henderson response

¢ DENR can not grant Sword/Henderson access to another person’s property during site visit.
s | don't feel the petition under SDCL 46-5-37.1 has to be “duly sworn” so don’t feel the request is
defective.



VIA US MAIL and EMAIL

November 13, 2020

Eric Gronlund

Water Rights Program

523 E. Capitol

Pierre, SD 57501

email: DENRINTERNET@state.sd.us

Ann Mines-Bailey
1302 E. HWY 14, #1

Pierre, SD 57501
email: ann.mines@state.sd.us

Re: Water License No. 1879-2
Henderson Response

Dear Eric and Ann:

Enclosed please find the following:

WORD

Liaw Ofﬁce PC.

Veteran Owned

RECEIVED
NOV 1 6 2020

TER RIGHTS
WA GRAM

1. Henderson Response to Stearns' Petition with accompanying photos

I appreciate our discussion the other day. As I stated, [ would like to be
informed as to when your staff makes a sight visit. This courtesy was extended
to Stearns/Vermeer on the previous sight visit. I would ask that the same

courtesy be extended to Henderson.

702 JENNINGS AVIEL/PO. BOX 283 / HOT SPRINGS, SD 57747

W (605y745.5422 C (605)891.9407 E JIME@SWORDLAWONLICLLCOM



Thank you for your time and attention.

Sincerely,
r‘\
M ..q ’ 4 “"/

JAMES G. SWORD
JGS/hb

cc: Mr. Jeffery Collins

R
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RECEIVED
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WATER RIGHTS

TEE———— PROGRAM

Veteraa OQwned

VIA US MAIL and EMAIL
January 5, 2021

Eric Gronlund

Water Rights Program

523 E. Capitol

Pierre, SD 57501

email: DENRINTERNET@state.sd.us

Ann Mines-Bailey

1302 E. HWY 14, #1

Pierre, SD 57501

email: ann.mines@state.sd.us

Re: Water License No. 1879-2
Henderson Response

Dear Eric and Ann:
Enclosed please find the following:

1. Henderson Supplemental Response to Stearns' Petition with accompanying
Exhibit A (Bodie Report).

Thank you for your time and attention.
Sincerely,
—~
e
JAMES G. SWORD

JGS/hb
cc: Mr. Jeffery Collins

702 JENNINGS AVE../P.O. BOX 283 / HOT SPRINGS, 81> 57747
W (605)745.5422 C (605)891.9407 I | IME@SWORDLAWOIFICILCOM




RECEIVED

JAN 07 2021
SOUTH DAKOTA DEPARTMENT OF WATER RIGHTS
ENVIRONMENT AND NATURAL RESOURCES PROGRAM

In the matter of Water License No. 1879-2 )

SUPPLEMENTAL RESPONSE TO PETITION
FOR INVESTIGATION OF WATER RIGHT

COMES NOW, the Dora Henderson Estate and for its supplemental response to
the Petition for Investigation of Water Right states the following:

1. The Memorandum of Peter D. Boddie, Senior Hydrologist, HRS Water
Consultants, Inc., which is attached hereto as exhibit A and incorporated
herein by this reference.

2. The Henderson ditch is capable of functioning and with some minimal
maintenance work the purposeful interference with Henderson's water right by
Stearns can be corrected. See Mark Rath report dated September 16, 2020
(WR No. 28-2) for similar standard.

3. The Stearns petition should be dismissed on the merits.

DATED this 5% day of January, 2021.

JAMES SWORD

702 Jennings Ave.

Hot Springs, SD 57747
605-745-5422
jim@swordlawoffice.com

1
Henderson Supplemental Response to Petition



HRS WATER CONSULTANTS, INC.

8885 West 14th Avenue
Lakewood, CO 80215
(303) 462-1111
Cell: (303) 898-4991
email: pboddie@hrswater.com

Peter D. Boddie
Senior Hydrologist

Memo

RECEIVED
JAN 07 202

WATER RIGHTS
PROGRAM

Consultants in
Water Resources
& Hydrogeology

19-34

To: James Sword, Esq.

From: Peter Boddie

Date: January 5, 2021

Re: Henderson Ditch Observations

This memorandum provides a summary of observations | have made of certain
unauthorized diversions which reduce or eliminate the beneficial use of water for the
Henderson Ranch diverted through the Henderson Ditch. The Henderson Ditch diverts
water from Coal Creek in Fall River County, South Dakota. Specifically, this
memorandum documents three problems located on lands owned by the Sterns along the

right of way for the Henderson Ditch, including:

1) An unauthorized diversion and ditch located at the decreed point of diversion for

the Henderson Ditch on Coal Creek.

2) An unauthorized diversion pipe placed in the Henderson Ditch to capture flow

and supply a ditch on the Stems property.

3) A low point in the Henderson Ditch bank created by livestock and vehicle
crossings which allows water to spill into the same ditch as in (2) and irrigate the

Sterns property.

4)

None of these observed diversions of water appropriated for the Henderson Ditch were
authorized by the Henderson Ranch or have valid water rights. Essentially, as will be
evident from the evidence presented in this memorandum, these three unauthorized
diversions constitute past and present theft of water legally entitled to be diverted via the
Henderson Ditch and placed to beneficial use for irrigation on the Henderson Ranch.

EXHIBIT A
Henderson Supplemental Response



Purpose of Investigation

HRS Water Consultants, Inc. was retained by Susan Henderson, representing the
Henderson Ranch to investigate potential reasons for reduced water supply to the
Henderson Ranch over the past several years. Our investigation included a review of
water rights records maintained by the South Dakota Department of Environmet __,
along with aerial photograph research of the ditch locations, conditions and history of
diversion structures which divert from Coal Creek at or above the location of the
Henderson Ditch point of diversion. A field trip to the Henderson Ditch was conducted
on June 16, 2020.

Field Trip Circumstances

A field trip to inspect ditches and diversion points on Coal Creek, including the
Henderson Ranch, on the Stearns and Double V properties was scheduled for June 16,
2020. The inspection was made by myself, Warren Rider, consultant for the Henderson
Ranch, Jim Sword, attorney for Henderson, and Henderson Ranch manager.

When we arrived at the Double V Ranch, we were prevented access for our inspection as
had previously been arranged. After a considerable delay, were allowed access to the
Double V property to inspect one point of diversion on Clear Creek. At the point where
the road crossed briefly onto the Stearns property, we were met by Jerald Stearns, riding
on an ATV, who denied us access across his property.

After another delay and phone call negotiations, presumably with attorneys for the
property owners, we were allowed access across part of the Stearns property to inspect an
upstream ditch and point of diversion After returning from that field inspection, we were
finally allowed access to inspect the Henderson Ditch on a portion of the Stearns
property. Jim Sword, Warren Rider, and myself, walked a portion of the ditch, beginning
at the county road, accompanied by Jerald Stearns, who followed alongside the ditch on
his ATV.

I was not a party to the telephone calls and discussions between attorneys and property
owners regarding access for inspection. However, those discussions caused a
considerably delay in our field work and prevented us from inspecting all of the
diversions and ditches which we had intended to visit, including the point of diversion for
the Henderson Ditch. The inspection of a portion of the Henderson Ditch occurred
without vehicle access. Walking distance and time prevented us from inspection of the
entire ditch reach across the Stearns property.

EXHIBIT A
Henderson Supplemental Response



Diversion Point Observations

The point of diversion for the Henderson Ditch is located in the NE %, NE i of Section
23, Township 10 South, Range 2 East, in Fall River County, South Dakota. The diversion
consists of a low berm across the channel of Coal Creek which backs up a shallow pond
and directs water into the Henderson Ditch at the northeast corner of the berm and pond.
The diversion berm and start of the ditch are located on property owned by Jerald E.
Stearns and Melissa A. Stearns.' From this point, the Henderson Ditch traverses northeast
across land owned and operated by the Stearns for approximately 1.5 miles, to the point
where it flows through culverts beneath County Road 7.

I did not visit the diversion point on June 16, 2020, due to the distance and walking time
along the Henderson Ditch right-of-way, and lack of other access options. The
observations discussed here are based upon evaluation of aerial photographs and satellite
images from various sources.

Based upon a review of images, there is an additional ditch which conveys water from the
Henderson Ditch diversion berm. This ditch begins at the west edge of the berm and
caries water to the northwest for irrigation and storage on land owned by the Stearns.
There is no water right or separated ditch structure or diversion registered with the __.
Therefore, this diversion point and ditch constitutes an unauthorized diversion making
use of the water which would otherwise be available for diversion and use through the
Henderson Ditch.

Henderson Ditch
Diversion and start
of the ditch.

\‘.

=

%

Unauthorized Diversion
and Ditch

June 29, 2014 Image

Google Earth

Google Earth Image showing unauthorized ditch on west side of Coal Creek making use of the berm for the
Henderson Ditch diversion.

EXHIBIT A
Henderson Suppiemental Response



Unauthorized Pipe Used to Steal Water From Henderson Ditch

Based upon my review of aerial photographs and satellite images, 1 was able to identify a
potential unauthorized diversion out of the Henderson Ditch and into a parallel ditch
which conveys water for irrigation of land owned by the Stearns. This unauthorized
diversion was confirmed on June 16, 2020 in our field inspection of a portion of the
Henderson Ditch on the Stearns property.

Based upon our limited opportunity for inspection, the pipe is a concrete culvert
approximately 1.5 feet in diameter. The pipe inlet was placed at in the downhill side of
the Henderson Ditch and conveys water through the ditch berm to a short ditch, which
then connects to a ditch which parallels the Henderson Ditch for about 1/3 mile, then
makes a right angle bend north to irrigate a field on the Stearns property. Following are a
general location map based upon a June 29, 2014 Google Earth image, and two additional
more localized maps from the same image.

General Location Map

L S “~_

Area irrigated
w/water taken
from Henderson
Ditch

r

; Henderson
Crossing Ranch

Pipe in
Ditch

Henderson
Ditch

*
Henderson Ditch .
Diversion Point June 29, 2014

Google Earth

General location map of Henderson Ditch area and points of interest on lands owned by the Stearns.

EXHIBIT A
Henderson Supplemental Response



The following two aerials are details of the June 29, 2014 imagery, focused on the pipe
installed to take water from the Henderson Ditch.

Ditch used to apply
water taken from
Henderson D.

Henderson Ditch

*Crossing

Pipe in Ditch
June 29, 2014 Image

Google Eart!

Aerial photo enlargement showing the location of the pipe in the Henderson Ditc, ditch parallel to the
Henderson Ditch to the point of the right angle turn, and the cattle/vehicle crossing on the Henderson Ditch.

EXHIBIT A
Henderson Supplemental Response



Pipe Location Closeup

..a" Parallel
Ditch

Henderson
Ditch

Pipe outlet

inlet to pipe

June 29. 2014 image

Aerial photo enlargement showing the pipe location in the Henderson Ditch.

The closeup aerial of the pipe location, clearly shows water ponded in the short ditch
section between the pipe outlet and the start of the ditch parallel to the Henderson Ditch.
This clearly shows evidence of diversion of water out of the Henderson Ditch for
application to irrigation on the Stearns property in 2014.

[ have also included some photographs taken on June 16, 2014 during our field inspection
which show the Henderson Ditch and evidence that flow is diverted out of the ditch via

the pipe. Warren Rider, who climbed down to inspect the pipe inlet indicated that it was a
concrete pipe, approximately 18 inches in diameter. | have used three of Warren’s photos.

EXHIBIT A
Henderson Supplemental Response



View upstream along the Henderson Ditch at the pipe location showing how active flow and ponding had
occurred in the ditch earlier in 2020.

AR

View looking downstream along the Henderson Ditch from just upstream of the pipe location showing how
evidence of active flow stops at this point.

EXHIBIT A
Henderson Supplemental Response



View standing on Henderson Ditch berm above the pipe entrance showing how flow stopped at this point
and entered the pipe.

EXHIBIT A
Henderson Supplemental Response



View standing in the Henderson Ditch at location of the pipe entrance showing how flow stopped at this

point and entered the pipe. (Warren Rider photo)

EXHIBIT A
Henderson Supplemental Response



photo)

EXHIBIT A
Henderson Supplemental Response



View standing on Henderson Ditch berm above the ipe looking at the pipe outlet and short ditch section
showing how flow was diverted through the pipe and into the start of the parallel ditch.

View standing on Henderson Ditch berm above the pipe looking at the parallel ditch. (Jerald Stearns is on
the ATV) The field in the background is the area irrigated by water stolen from the Henderson Ditch.

A

EXHIBIT A
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The foregoing set of photos, taken during our field inspection on June 16, 2020
demonstrate how an unauthorized pipe was installed in the Henderson Ditch and has been
used to divert all of the flow under low flow conditions into a ditch below and parallel to
the Henderson Ditch for irrigation of land on the Stearns property. While there, I inquired
of Jerald Stearns what was going on with this pipe, and as ] recall, his remark was
something about “those Trotter boys must have put it there”.

Now, it is my understanding that the Trotters last owned the property and farmed it
decades ago. | have not researched the exact property history, but | am sure documents
are available on the ownership. However, | do know that the Stearns currently own and
operate this property, and it is my understanding that ranched it for many years, before
they may have acquired this particular parcel.

If that is the case, then aerial photograph evidence would indicate that the Trotters (long
deceased) did not install the pipe, but that Jerald Stearns probably did. Following are
closeups from two Google Earth images which bracket the timing of the installation of
the pipe for stealing water from the Henderson Ditch. The first is an image from 2009
showing no evidence of a pipe or connection to the start of the parallel ditch from the
Henderson Ditch.

Pipe Close Up - 2009

Parallel Ditch

No pipe & no
cannection
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The second photo is from 2012, which clearly shows that the pipe has been installed
along with a short connecting ditch to deliver water stolen from the Henderson Ditch into
the parallel ditch. Note the board which appears in my field photo. Also, note that there
does not appear to be evidence of recent pipe installation or connecting ditch excavation,
which suggests that the pipe and connecting ditch were in place for some period before
September, 2012, probably in 2010 or 2011.

y o

Pipe Clo_;;e'Up - September 7, 2012

¥

Pipe installed
and connected

Low Point in Ditch Berm at Livestock/Vehicle Crossing

Approximately 650 feet down the Henderson Ditch from the pipeline, there is cattle/
vehicle crossing which creates a low point in the downstream ditch berm. Evidence on
the ground and a review of aerial photos suggest that at high flows in the ditch, water
may overtop the low point and flow down to the parallel ditch used by Stearns. During
our field trip, Jerald Stearns mentioned that the ditch had overtopped at that point in the
past. My recollection is that he mentioned 2015 or 2016, but I am not certain of the year.
The location of the crossing is indicated on some of the aerial photographs included
above. The following is a photo taken by Warren Rider of the cattle/vehicle crossing.
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cattle/vehicle crossing point. (Warren Rider photo)

In any case, fill should be added to raise the low point in the berm to prevent overtopping
in the future, and the crossing should be monitored to prevent damage to the berm.

Conclusions

Based upon my examination of aerial photographs and the limited field investigation on
June 16, 2020, it is my conclusion that water, which was otherwise legally available for
diversion by the Henderson Ditch was diverted and used by Stearns. This unauthorized
appropriation of Henderson Ditch water prevented the delivery and use of that water for
irrigation on the Henderson Ranch.

The additional ditch diversion at the berm on Coal Creek for the Henderson Ditch, takes a
portion of the water in Coal Creek which is legally available for diversion into the
Henderson Ditch and available for application to irrigation on the Henderson Ranch. This
additional diversion point, for which there is no water right, should be immediately filled
in to prevent further theft of water.

The concrete pipe placed in the Henderson Ditch constitutes a theft of water for
application on the Stearns property. Based upon evidence in aerial photographs, this theft
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first began between 2009 and 2012, and continues to this day to the extent there is water
flowing in the ditch at that point. My observation on the ground indicates that during
lower ditch flows, all of the water in the ditch at the point is diverted by the pipe for
application by the Stearns. Mr. Stearns remark that the Trotters put in the pipe does not
appear to be truthful, given that Trotter died years ago and the Stearns have owned or had
use of the land at the point of the pipe and the irrigated area where the stolen water was
.applied. The concrete pipe should be plugged so as to prevent further theft of water.

The cattle/vehicle crossing point along the Henderson Ditch needs to be repaired so as to
prevent any future overtopping. This would involve a raising of the ditch berm to the
same height as upstream and downstream and could be accomplished using material
excavated from the ditch during cleaning.

[ have not read all the claims and counter claims involved in this litigation, but it is my
understanding that there is a claim by the Stearns that the Henderson Ditch right has been
abandoned due to nonuse and neglect. In addition, it is my understanding that the Stearns’
claim that the ditch easement across all or part of their land is invalid.

With regard to the specific easement question, [ can’t offer any legal opinion, but | would
point out that in the western U.S. and certainly in Colorado (where I live), there is a
fundamental right of access to operate, maintain and repair an irrigation ditch which
diverts at or crosses another property. This concept is so fundamental to irrigation in the
west, that I’m not sure that a formal easement is always required. On June 16, 2020 it
took negotiations just for us to inspect a portion the ditch on the Stearns property.

With regard to the claim of nonuse, it is apparent that to the Henderson Ranch has been
prevented from making use of all or a portion of the water legally available to them
through the Henderson Ditch, because the Stearns” have stolen that water at the diversion
point and through a pipe placed in the Henderson Ditch.

To me, it hardly seems appropriate for Stearns to make a claim of abandonment of the
Henderson Ditch right while at the same time disputing the right of the Henderson Ranch
to inspect, maintain and repair the ditch on the Stearns property, AND stealing all or a
portion of the water available from the ditch.

In my opinion, the diversions into and through the Henderson Ditch for beneficial use on
the Henderson Ranch can be restored and improved by:

5) Allowing access to the point of diversion (including the berm across Coal Creek)
and along the Henderson Ditch through the Stearns property for operation,
maintenance and repair.

6) Plugging the unauthorized diversion into the Stearns ditch on the west end of the
Henderson Ditch berm across Coal Creek.

7) Plugging (or removing) the concrete pipe used to steal water from the Henderson
Ditch and apply it to irrigation on the Stearns property.
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8) Raising the ditch berm at the cattle/vehicle crossing so as to prevent overtopping
and use of Henderson Ditch water for irrigation on the Stearns property.

9) Cleaning the ditch to improve flow and restore capacity.

All of these items can be accomplished fairly inexpensively using basic farm and ditch
maintenance equipment.

* Based on property mapping available from AcreValue (web site: https://www.acrevalue.com/Acres) and
information available from Fall River County web site.

EXHIBIT A
Henderson Supplemental Response



|87 ?-2

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3182
denr.sd.gov

January 13, 2021

Jeffery D Collins, Attorney
Lynn, Jackson, Schultz & Lebrun P.C.
909 St Joseph St Suite 800
Rapid City SD 57701-5185

Dear Mr. Collins,

I am writing concerning your petition to investigate Water Right No. 1879-2 pursuant to SDCL
46-5-37.1 and determine that such water right has been abandoned and forfeited for nonuse.

As requested by your petition, an investigation of Water Right No. 1879-2 has been completed.
A report containing the results of the investigation is enclosed. The report concludes that the
ditch is still capable of functioning. Therefore, I conclude that insufficient evidence exists for
the state to prove the water right has been abandoned or forfeited. In fact, evidence exists
showing the water right likely has not been abandoned or forfeited. Consequently, I choose to
not recommend cancellation of the water right to the Water Management Board and will not be
scheduling the matter for board consideration.

Please contact me if you have any questions, I can be reached at phone (605) 773-3352.

Sincerely,

G Lok

Eric Gronlund, Chief Engineer
Water Rights Program

enclosure

cc: James G. Sword, Sword Law Offices, PC
Assistant Attorney General Ann Mines Bailey



Water Rights Program - DENR
File Documentation

File Nos. Water Right No. 1879-2

County: Fall River

No. 1879-2

Name of Person: Dora R. Henderson (Susan Henderson Personal Representative Dora Henderson Estate)
Contact Person: James Sword, Attorney (Sword Law Office)

Address: 702 Jennings Avenue, Hot Springs SD 57747

Date: January 12, 2021

RE: Investigation of the status of Water Right No. 1879-2

Comments:

On October 21, 2020, Eric Gronlund, the Chief Engineer for the SD DENR Water Rights Program,
received a petition to investigate Vested Water Right No. 1879-2 from Jerald E Stearns and Melissa A
Stearns through their attorney Jeffery D Collins. Pursuant to South Dakota Codified Law (SDCL)
46-5-37.1 any interested person may petition and, after reasonable notice to the holder of the right, the
chief engineer may investigate whether or not a right maybe subject to cancellation due to abandonment
or forfeiture.

The license for Vested Water Right No. 1879-2 (Attachment 1) was validated by the Water Management
Board on September 30, 1992, based on a water permit inspection performed May 17, 1984, by Delvin D
Brosz. Mr. Brosz also produced a map (Attachment 2) of the diversion dam and irrigation system based
on his inspection.

The type of irrigation system utilized by Vested Water Right No. 1879-2 is a passive spreader irrigation
system using a small diversion dam located on Coal Creek to divert water into a main irrigation ditch to
carry the water to the irrigated land located approximately 1.5 miles to the northeast. Passive spreader
irrigation systems function by automatically diverting water for irrigation whenever water is available.
Vested Water Right No. 1879-2 utilizes multiple spreader dikes to disperse creek water and runoff from
dry draws and overland drainage to irrigate the authorized acres (Figure 1).

On December 16, 2020, SD DENR-Water Rights staff engineers Mark Rath and Nakaila Steen,
accompanied by Mr. Jerald Stearns, performed a site investigation of Vested Water Right No. 1879-2,
The dam is used to divert water into the main irrigation ditch supplying Coal Creek water to the irrigation
works authorized under Vested Water Right No. 1879-2. Mr. Stearns indicated that when the diversion
dam fills, water is diverted into the irrigation ditch towards the Henderson property. Mr. Stearns was
asked what he specifically was concerned about with his formal complaint. Mr. Stearns said his main
concern was a breach and erosion of the primary spillway of the diversion dam allowing water diverted
by the dam to run back to Coal Creek rather than flow down the irrigation ditch. Mr. Stearns indicated
the breach is at the primary spillway on the northeast end of the Coal Creek diversion dam located in the
NE % of Sec 23 T10S-R2E on property owned by Mr. Stearns.



During the investigation we inspected the Coal Creek diversion dam, irrigation ditch and primary
spillway. Figure 2 shows the diversion dam and the adjacent primary spillway located on the northeast
side of the structure. Located next to the primary spillway is the main irrigation ditch which water is
diverted into, then transported down the ditch to the acreage authorized to be irrigated under No 1879-2.
The diversion system functions with the dam holding back water in Coal Creek allowing it to divert into
the irrigation ditch. If there is more water diverted than the irrigation ditch can take, the water level
impounded behind the dam rises and flows out of the primary spillway and runs back into Coal Creek
approximately 500 feet to the north on the downstream side of the dam. At the time of the investigation
water impounded behind the dam was frozen and was not high enough to flow down the irrigation ditch.
Figure 3 is a photo taken from the dam embankment showing the entrance to the primary spiillway and the
adjacent irrigation ditch. Mr. Stearns pointed out where the erosion of the primary spillway was
occurring, Figure 4.

Mr. Stearns stated the downcutting erosion of the primary spillway began when the snow, accumulated
during the early October 2013 Winter Storm Atlas, melted. He explained, since that event, that each time
there is a large enough runoff event on Coal Creek to divert water into the irrigation ditch, more water
would spill out of the primary spillway and cause further downcutting erosion, Figure 5. He indicated
there has been no maintenance performed by the holder of Vested Water Right No. 1879-2 to fix the
downcutting erosion of the primary spillway since he purchased the property in 2014,

Mr. Stearns also complained that when water was flowing out the primary spillway it ran across his
property, reentered Coal Creek approximately 500 feet north of the diversion dam and was causing a
head-cutting erosion problem where water flowed back into Coal Creek, Figure 6. Mr. Stearns stated that
additional downcutting erosion to the primary spillway will allow increasingly more water to flow back
towards Coal Creek, which will exacerbate the head-cutting activity and result in more damage to his
propetty.

The investigation found the Coal Creek diversion dam and the inlet to the irrigation ditch to be intact and
capable of functioning. It was observed that the primary spillway had suffered significant downcutting
erosion damage. Although the irrigation ditch was not flowing at the time of the investigation, it looked as
if the ditch was still capable of taking diverted water. Mr. Stearns was asked, and he acknowledged that
some water from Coal Creek would still divert into the irrigation ditch even while water would spill out
through the eroded primary spillway.

During the investigation the irrigation ditch was observed in two locations between the diversion dam and
the land authorized to be irrigated under No 1879-2. Figure 7 shows the ditch approximately 100 yards to
the northeast of the diversion dam. Figure 8 shows the ditch at a location approximately 1.5 miles
northeast of the diversion dam where the ditch crosses underneath Edgemont Road. In both locations the
ditch looked capable of transporting water. The spreader dikes used to disperse irrigation water on land
authorized by Vested Water Right No. 1879-2 were observed from multiple locations along SD Hwy 471
and appeared to be intact and capable of functioning.



Conclusions:

South Dakota Codified Law 46-5-37.1 allows an interested party to petition the chief engineer requesting
an investigation of a water permit/right to determine whether a permit/right may be subject to cancellation
due to abandonment or forfeiture.

During my December 16, 2020, site investigation of the diversion dam and irrigation ditch authorized by
Vested Water Right No. 1879-2 for abandonment and/or forfeiture, I found the diversion dam and
irrigation ditch to be intact and capable of transporting water. The primary spillway has suffered
significant downcutting erosion and, unless repaired, would likely continue to erode until all the water
diverted by the diversion dam returns to Coal Creek through the damaged spillway rather than being
diverted into the irrigation ditch. Based on my investigation, since the diversion to irrigation ditch is still
capable of functioning, 1 do not recommend scheduling Vested Water Right No. 1879-2 for a hearing
before the South Dakota Water Management Board for cancellation due to abandonment and/or forfeiture
pursuant to SDCL 46-5-37.1.

Mark D Rath
Natural Resources Engineer 11
SD DENR-Water Rights Program
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Figure 2 — Map showing the Coal Creek diversion dam, primary spillway, irrigation ditch and
point of overflow return to Coal Creek.



Irrigation Ditch

dam.

P . !;,H'!

Figure 4 — Photo showing a side view of the downcutting erosion of the primary spillway with the
irrigation ditch off to the right.



Irrigation Ditch

Primary Spillway Erosion

Figure 5 — Photo showing a straight on view of the downcutting erosion of the primary spillway
with the irrigation ditch in the background.

Figure 6 — Photo showing the head-cutting erosion where the flow from the primary spillway
overflow returns to Coal Creek.



Irrigation Ditch i s

Figure 7 — Photo showing the irrigation ditch at a point approximately 100 yards northeast of the
Coal Creek diversion dam,

Figure 8 — Photo showing the irrigation ditch at a point approximately 1.5 miles northeast of Coal
Creek diversion dam where the irrigation ditch crosses the Edgemont Road.



DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
RAPID CITY ONE-STOP

221 MALL DRIVE, SUITE 201

RAPID CITY, SD 57701

danr.sd.gov

June 05, 2026

T0O: DORA R HENDERSON
5141 INDIAN RIV  APT 265
LAS VEGAS. NV 82103

FROM: Adam Mathiowetz, PE, Acting Chief Engineer, Water Rights Program dam W@)

SUBJECT: Shutoff Order for Junior Prionity Date Water Rights Upstream of Angostura Dam

Shutoff Order for Water Permit No(s). 1879-2

The US Bureau of Reclamation holds Water Right No. US3579-2 for Angostura Reservoir with a
senior priority date of April 11, 1941, To protect this right, the Water Rights Program is issuing
shutoff orders for junior water right holders. Effective immediately no diversions of water from
the Cheyenne River or its tributaries, by holders of water rights junior to the priority date of April
11, 1941, upstream of Angostura Dam will be allowed. On June 03, 2026, the water elevation in
Angostura Reservoir was 3173 87-feet, 13 3-feet below the fill elevation of 3187 2-feet (top of
the conservation pool). Storage was at 71,519.0 acre-feet, which is approximately 51,529 acre-
feet below full. At this time, Angostura Reservoir is not expected to fill with the current low
inflows.

The Angostura Reservoir storage level will be closely monitored and if the flows in the
Cheyenne River and its tributaries upstream of the dam increase such that the reservoir will fill,
this shutoff order will be rescinded at that time. If conditions do not improve, this order will
remain in effect until the end of the calendar year.

I am asking for your cooperation in complying with this shutoff order. If you have any
questions, please contact Nakaila Steen at (6035) 394-2220, or myself at (605) 773-3352 with the
Water Rights Program  Thank vou.

We would appreciate it if you would call Nakaila in our Rapid City office and provide an up-fo-
date phone number and email for faster communication on this matter. Thank you.
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