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FORM 2 Apphaaton for ngation ayje o4 prant} Marl Water Righli v,

No1687-2A tlydrologic Unit 10120109 . _ :’)i‘?t:'R'SlP)"’:;ﬁl(‘)lldg'
Map No1687-2A Basin U erre, SD 57

Newspajr _Custer Co Chronicle,BX 551,Custer (60%) 773-3352

Application For Permit To Appropriate Watar Within The State Of South Dakota

This is a Rewrite of deferred Application No. 1687-2 (no change in number or pri
Type of Applicanon” Chedk one oranore of the followag:

NENN
N /'-."X
New D Vested Raglit D Future Use D I
, . , TOQ =
D Apphciton toaennd Peomp No. with old priony date retained Qa 9 -
A . o )
D Change diveron pomtis) D Add diversion point(s) (.:] Chanee acreane D Other ‘m___g_,‘?_.ﬁ” ;/’
T, o o~ RS
D Applicavon D Change use D Change diversion point(sy D Add diversion pomnt(s) Nso, = -/
: ~Lédecho
D Add Aareage D Increase diversion rate D Other — See Permit Nevoe—
D Application w: D Use D Transfer water reserved by Future Use Permit No.
Name of Applicant Rittberger Beef & Dairy, Inc. . Phone No. __2_5515_"'.29_.
Post Office Address Hermosa — Suate 2D 5774k
sireet RR o Boss Zap Canlr
2 amaeunt of water chimed s w@;ﬂw_@_ Total acres irrigated 50 —_
3. Source of Water supply 2 dugouts near Grace Coolidage Creek
4 Location of point of diversion .Dugout 41 1420 ft. south 990 ft. each of WW corner,
section 16, T35, R7E (SWiSWi) Dugout 42 1320 ft. south 1450 ft. east cf NW
corner Section 16, T35, R7E (NEL SwWi) County __uster
5 Countics where water will be used Custer
6. Annuat pericd during which water is to be used Sth Jupme st Ze Au;/c’ﬂ
= List below each forty acte subdivision, or lot, or fraction thereof and show number of acres o be irrigated in eacn
i Land Descnipuon - B Noo Adres Inr i 1and Description No. Aaes lir.
NWi SW% Section 16 [ NEL NEL Section 20 7
NEL SWi Section 16 [ | NWL NWi Section 21 3
SWi SWi Section 16 24 all in T3S, R7E
SEL SEL Section 17 3

\ttac b nert af mots sqace 1y neeted

R (iive a brief descripuon of proposed project. When available include any preliminary engineering report or othes
reports or information that will help explain the project. iAttach sheet if more space is needed)
Applicant plans on pumping from the dugouts instead of directly from Grace
Coolidge Creek. Plan on using 2 small center pivots and traveling gun.

Artachments Atach Form 2o div raon frem a weill o dugoat, orb storaae of watet. 1s proposed. Mtach map
(se¢ instrucon:

STATE OF SOUTH DAROT \‘“

County of ]

1. _ﬂjﬁlrfgrc_ﬁr_cﬂstﬁm;"yl:c__d)z_/,ﬁaé_cgi,agﬁicc\_?_ﬂ‘_ the apphcant, certify that 1 have et

the toregomyg applhicatnion, have exanrined the attached map and thatthematiens therein stited are ruead thathinendand

L able o complete the necessoy constracion. .
Signed _/jg@f,wygﬁﬁ_-__ﬁ- .

. )
subserthed and sworn o hotore e this H.’ag,_ sy ot _ﬂ.ﬁlﬁ_ﬂf\:\l_&ph)____ I'.'_KD
e o B VP Y IRY et N




R S S

WATER PERMIT

The Water Management Board hereby approves Water Permit Application No.

Appheann tiost O he Addinwse

With the following qualifications,
(Sratry (hip Canley

Date of first receipt of appheaation

- R
Date of et to applicant for correction, amendments or changes requited 19
Date of 1eceipt of corrected apphaauon .19 - Approved 19

The Water Management Boawd hereby approves this Water Permit No. authorizing the

conetruction of the water use systen: and the placing of water 1o beneficial useas stated in the Applicatiun and asqualified in
the Water Pevmit approval, subject, however. 1o the tollowing limitations and conditions:

1 The date from which apphoant may clann nghi is 19 .
o One-hith of the work is w0 be completed onor hefore .19

3 The whole of said work 15 1o be completed on or before .19

4 The time limit for proof of benelical use of water is , 19

5 I'he water appropriated shall be used for the purpose of

6. The prior right of all peasons who, by compitance with the laws of the State of South Dakota, have acquired a right to
the use of watcr must not be unlawfulh impaited by this appropiation.

The wmount of the appropriation herein granted hall not exceed ————_cubic feet per second; neither shall it
exceed the capacity of the above des nhed water supply system nor shall e exceed the amount of water needed for
beneticial uses served. For inrigation purposes said appropriation must be Limited to notmore than 2 acre fect peracie
per year and be limited to notmore than one-seventieth (1 707 of one cubic foctof water pes second of ume for cachacre
of land o which watet is acwually and benefivially applied for inigation on o1 before
19— & said water o be used during the wllowing desenibod annual period:

WATER MANAGEMENT BOARD

B

(el bnganers
Division of Water Rights
Dept. of Water and Natural Resources
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Supplemental Information
{type o1 print in ilv'ki

1. Well Information - Proposed construction

H Drill Heie Dinmeter — — Trepth —— &

7y ) Casing Type Diaaeten hickness
) Screen Type Dijnmeter—— Thickness
d: Gravel Pack Thickness Length of Gravel Pack
) Depth to Top of Water Bearing Material
{ Depth of Water (ground surface 1o water leseds o
¢ Distance 1o nearest existing domestic well:

On applicants propein

On properiv owned by others

2. Dugout Information Estmaties

a) Surface Dimensions 10¢ fr by 30 ft Depth 20 f:

b: Depth to water (ground surface to water leveh 2 to 3 ft.

3. Warer Storage Dams

i the proposed water use systemn ¢ ontains one or more storage dams, please furnish the information requested below.
_he locations of each dam should be shown on the map submitted with the application.

2 Haprivare enginee

ring firm or government agency was involhved in the design of this dam please give theirname
and address

- by Freeboard

-~

3 Crest Widi

Crest Length

| (=) j| Ay Height
t f ) / \ ) Outlet Dimensions:
water surface

Pipe diameter
| Spillway width
X X
d
S ( ‘) () N&YSlope
/ Y Y Upsticam

At 4}

\ Downsticam
(e)

Surbiace Arca of Impoundment

Storage —— acte feet

Drainage arca aoove dam o
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STATE OF SOUTH PAKOTA

WATER LICENSE NO, 1687-2A

(1) Rittberger Beef & Dairy, Inc., HCK 83, Box 13, Hermosa SD_ 57744 made Application No. 1687-2A,
Seplember 26, 1984 for a water permit to divert 118 cubic feet of water per second from Grace Cooli ‘
(Squaw Creek), Custer County. South Dakota for jmrigation purposes. Permit No. 1687-2A, with a priority datc of
October 22, 1979 was approved May 15, 1985 and issued to the applicant for diversion of water with construction
of the described water supply system to be completed on or before May 13, 1992 and for the application to
beneficial use of said water on or before /av 15, 1994.

(2) It is catified th.t the applicant has complied with the provisions of South Dakota State Law relating to
completion of the censtruction of the water supply system and is entitled to divert 0,96 cubic feet of water per
second for beneficial use. The location of the diversion points zre: between a point located 1,320 feet west and 300
1,100 feet north of the southwest corner of Sec*ion 16-T3S-R7E (SE 1/4 SW 1/4),

(3) The applicant has complied with the provisions of South Dakota State Law relating to the application of water
to beneficial use to irrigate the following land:,

i SEE
< . allin T3S-R7E S
Saction 16 SW 1/4SW 1/4 30 acres
Section 16 NW 1/4 3W 1/4 2 acres
Section 17 SE 1/4 SE 1/4 15 acres
Section 20 NE 1/4 NE 1/4 . 18 acres
Section 21 NW 1A NW 1/4 2 acres
Totsl : « 67 acres - g

o,
R, CoaeteatTEL S

(4) Pursuant to South Dakota Water i.aw 46-5-30.1 Rittherger Beef & Daiiy, Inc., HCR 83, Box 13, Hermosa 3D
57744 the holder and/or owner of Water Fermit No. 1687-2A is issued a license to appropriate water, the right to
use 0.96 cubic feet of water per second from Grace Coolidgs Creek (Squaw Creek) with a priority date of Qctober
22. 1979 from the location specified in (2) of this license. The water to be conducted to and upon lands specified
in (3) of this license for the purpose o/ jrdgation. This license is subject to any limitations or qualificaticns listed
in Water Permit No. 1687-2A and subject to South Dakota State Law.

MM&% 0CT 17 109

JOHN HATCH, Chief Engineer date
Water Rights Program
Department of Environment and Naiural Resources




RECOMMENDATION OF CHIEF FWGINEER FOR WATER PERMIT

APPLICATION NO. 1687-2A, Rittberger Beef & Dalry, Inc.

Pursuant to SDCL 46-~2A-2, the following is the recommendation of the Chief
Engineer, Water Rights Division, Department of Water and Natural Resources
concerning Water Permit Application No. 1€B7-2A, Rittberger Beef and Dalry,
Inc., Hermosa SD. C

B ¥ ' f/ .
The Chief Engineer is recommending Approvalzof Application No, 1687-2A
because 1) there Is reasonable prokability that there is unappropriated water
available for the applicant's proposed use, 2) the proposed diversion can be
developed without unlawful impairment of existing rights, 3) the proposed
use is a beneficial use and 4) in the public interest with the following
qualifications:

1. No diversions may be made unless thera is a flow of at least 2.5 cubic
feet per second® in Grace Coolidge Creek for downstream domestic use, during
diversion, at the lower end cf the Lintz property in the SEX SEX, Section 3,
T35, RJE.

2. Any diversions from Grace Coolidge Cruak are subjeét to the prior rights
of Mrs. Helen Callan, Minnie Bender Burns and James A Lintz. ’

3. This permit is zpproved subject to the irrigation water use questionnaire
being submitted each year.

L. Approval of this permit authorizes storage of up to 103 acre feet annually

Sre the attached report for additional information.

;
(LY A7

JOHN HATCH, Chief Engineer
Water Rights Division
Octoher 18, 1984

The Chief Engineer will arrange for installation of a Staff Gauge in the
SEX SEX Section 3. A staff gauge is & graduated scale mounted on a plark,
wall or other like object from which the water surface elevation may be
read,

) o o,
2 T ol s o 3l Lok S v e B
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October 25, 1984 with 2nd publicating Vowcek later. The applicant is responsible for payment.

NOTICE OF HEARING on Application No, 1687-2 to Appropriate Water
AN Ot e T TET— PP -ty Pl 1 e PRy by

B

. . Rittberger Beef & Dair
Notice is hereby given that tiberge C¢ Y whouse nalling addreas i

Pt 3, Box 13, Hermosa , Stuth Dakota has made an application for a pernmit

to appropriate 1) water from a dry draw and 3.0 cubic fect per secona »f water from Grace
Loulidge Creekr to fill a 103 acre feet dry draw storage dam locaved in NW! SEL Section 20,
T3%, RJE; and 2) ',18 cubic feet per second of water from Grace Cooliorge Creek at a location
Betaeen points in SEL GEL Sectizn 17 and SEL SW. Section 16 both tn T35, #7E and the abuve
drv draw storage dam incatec in NWi SEL Sec 20, T3S, R7E; to irrigate 32.¢ acres lecaced in
the ML SWY, SWiSWl Sec 16, Ka4i N&I Sec 21, Ny NE:Z Sec 29 and SiSE. Sec 17 al) in T35, R7E.
This application was 2riginaliy zavertised December 20 & 27, 1979, 1t .as deferred at that
ti-e, resubmitted anu advertised again January 5 & 12, 1634 as applicatizn number 1867-2A.
It was again deferred and will now be considered as described above,

Purcuant to SOCL L5-2A-2 the Chief Engineer of the Water Rights Division recommends

APPROVAL of Apﬁlication No. 1687-2A  pecause 1) unapnropriated water is available,
2) will be no unlawful impair—ent of existing rights, 3) is beneficial use of water and
4) is in the public interest.

This application will be considered by the Water-Management Board at__Joe Foss Building
Room 216, 523 E Capitol, Pierre 5D on Decambeq/ls, ) 19 84
The recommendation of the Chief Engineer is not final or binding upon the Board and the
Board is authorized to make a determination on this application after it reaches a con-
clusion based upon facts oresentad at the public hearing. ' Any interested person who may
"be affected by a Board decisicn and who intends to participate in the hearing beforc the
Board and present evidence or cross-examine witnesses according to SOCL 1-26, must:file a
written petition with BOTH the Aoplicant and the Chief Engineer by %" - November 23, :1384
The petition may be informal, but it must include a statement describing the petitioners
interest in the application, the reason for the petitioner's opposition to or support of
the agpiication, and the signature and mailing address of the petitioner or his legal
counsel if legal counse! is oztained. The applicant need not file a petition.

at 11:15 am,

This application is made pursuznt to the provisions of SDCL L6-1-1 thru 46-1-9, h6-1-12
thru L6-1-15; 46-2-3.1, L6-2-3, hLp-2-11, 46-2-13, 46-2-17, L6-5-1 thru L6-5-16, L6-5-2b,
46-5-25, 46-5-30.2, 46-5-31: L&-2A-1 thru 46-2A-10, 46-2A-12: for it e Sty
o 3l B3 Ity ok b5 O BOO—AF AU 5= r—ltb—5~8—t+ and Board Rules ARSD
74:02:0V:01 thru 74:02:01:15; G&-‘U?e*ust+—¥ﬂ76%Tﬁ+T?ﬁ“thTn"?#7@&7&+7251-4+ﬁ7669*ﬁﬁﬁ+~

=
k]

This hearing is an adversarv procezding., The applicant or any person, after filing a
petition, has the right to be rresent or to be reprcsented by a lawyer. These and other
due process rights will be forfaited if they are nct exercised. Decisions of tne Board
may ose appealed to the Circuiz (ourt and the State Supreme Court as provided by law.

Any person wishino <+ copy of tne Chief Engineer's recommendation, further information on
this application or to assure access to the hearing by the handicapped can contact the
Water Rirhts Division, DWNR, Joe Foss 8ldg, Mierre SD (605 773-3352) for assistance
n-ior to Lhe hearing date. The time of the heavring wil! be automatically extendad for
at least twenty days upon written request of the applicant or any person who has filed

a petition to oppose cr support the application. The request for extension must be filed
s s ek b Chlmf Baidagisgiodn oo MOPSIRAL AL LN St s s uM il s i s

-
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Farm 8 - Praof of Publication - Notice of
Intent to Appropriate Water

. .. . 1“ l' rcun
Notice o: Hearing fi{g
“ NCTICE OF HEARING on Appiication K3,
1687-2t0 Appropriate \Vater, v v

Natict: Is hereby given that Rittberger Bust

PROOF OF PUBLICATION

STATE OF SOUTH DAKOTA )

) ss.
County Custer )

I, Randal]l C'Nejll hesaby

certify that the annexed printed copy of Notice of Intent tu Appropriate

Water was taken from the Custer Countv Chrenicle

A nawspaper whith during the whale time of publication »f sid notice
herein after stated, has been and is printed and publisived in thew—..

City of—_Custer

County of Custer and State of South Dakotu;

that the said natice was published in said newspaper on the followring
two dates:

—Uctober 25, 198)
h'gx::m her 1. 198h

//:ﬁ;7 ‘ lamm
M{.}M
ignature ,

MM@

(Title)

///.3. 444
7 (Datt Signed)

Cost of Printing: 3&3.83 ~-- Total
Cotoker 28 1GR) 32L.35
Novembep 1, 106h --319.L8

WNR-B808-7/79
Proof of Publication
b il g e N L e

opication number 1867-21, R was agsin
deterred and will now be corsidered as
wm. Oak! a7kl A AL S AL e ‘;
Pursuant o SOCI. 46-2A-2 the Chied En-
gineer of the Water Rights Division recom-
mends APPROVAL of Application -

1€7.7-2A because 3 Wk s

|
§ 5
:

|
i

ELS
i
!
=i
b

i
[
o it
§§§i§
a{ﬂ}.:-sﬁ_ |

thy 46-1-15; 4523.1, 46-29, 4ba1i,
46213, 4521, 4651 thru #6516, d¢-3-
6, 30525, 455302, 46521; A2A
ey 462710, 45-2A4-12; and Bead Rudee
ARSD 7402:01:01 they 740201215, .
n'i.hh hearing 5 an advenary protwadivy
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Om thie 284 day of vuteber, 1957, befare we, W. A, Poanae, & Motary revtie eltnln catd Conaty uid
$111a, parasaully sppeared 3, Vs Uueg, tnited States Mirshil, for the Blateiet Jf 3cutn J.dats, l@evn [}
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Amdienesq
e ecvg [P HANY D4
e n
. R P Luisrente Lefners, » single man Gpanter, of Veamington Guunty,
v . itk Stste ©f South Cukata, for wnd 40 considetation of e Jollur nd
Uctaher . A T 1Y B wib s v Juable tonepder tiony -- eeBULLIL:,
s ) SIS, GAYEYs Mu eSS Tu John Hitiberger ond Helen
* N ’u' Kittbepger, hashund and ~ife, a8 Juint ten.nts and pot as ten.pte b
W“‘-. " comon, +1th fail ri:hts of survivorship, sreoteee of Hermusa, Scutk

Daketa ¥,0,, tue fatlecing deseribed pral estute in the County of
Tyetep tn the stace of bouth Diketag
L T T AR
The Sorth Helf of the zouthenst yaapter {51203) and the boutherst Quirter of the scuthmest quarter
(9004¢) 6f crtinn Sinteen (16); the seutr U1 of the Nurtheast Quarter {(S)00y), the Karth It
wf the v utheost ‘cagteg (Fi3ey) o the Suathovet juoater of the Scuthe. st qusrter (Sheski) of =¥
seetion eventeen (17), including lut | oof vne 3lk3bg uf said dection 17, 4» shown un plet reeord.d
tn Luok 2 of ¢late, on page JO, in the Jflaze of the iegaster of beeds, Quster Cowrty, Seuth Maiats .-
the Nerth talg (¥3), the Southeust @eurter ($bq) and the Kerth falf of the Noatheent quarter (CTOYH RAAN
of section Twenty-ene {21); nnd the herth tLif of the larthesst quarles (ML) and the Northeest v
woter {(Ne)) of sectisn Twenty-eipht {23), a1} in Tosnship Three (2) svah, nre seven (1) Bastt |2 &
of thr Dlick Hills Leridiun, varept thit certagn tract of | .md containing 22,75 acree ' Jore ar less
designited e Tract Borglwa, stileh it a portien of llu_Ngnh_lL_u]l_u_{(_}w_g_ug_gy_rLMLagcﬂ
_16, Tesashin ! <.uth, R nze 7 luat of thw Hl.ck Hille Ueridian, sccerding to the plat of safd Traet
EarsTa, T11cd tn the aTfife of the Register of beeds, Queter County, 3outh U.kcta, oa June 19,
1951, at ) P, M, 8d reccrded fn Dook 2 of Plats, ob Page 1.
lacepting « onesfourth faterest in .nd tu all of the sineyals, «il i gus in or upon the
premiers hereln conveyed, «nd o onc=fourth intirent {n and to ol of the miveral, sfl and gas
rizhtes sppartesint to s.ld prisiecs, rescrved to lincoln Dorzlum i that errtain warrunty deed
corded in Beok 23 of Veeds, on Page JuG, an the office of the Repister of Lerds of sajd Uneter
unty; +nl egceptin: sater rirhts ipoustenint te Trict Dorglus und the rizht to ure of water !u:\'
3aid Tract, flewvLue Attached: 22,00,

':,'lyf" yhtdla e

]
j

Vated thie JOth diy of september, 1937,
Lanrence Meinera

AURNE Ll e 8Y IIVEALL

T 0e L 3T 9 KUTA ; o
County of Praningtes * i

On tuis the JOth duy of septesier, 1857, before me, Joba G, PFotter, the undersigued effferr,
presenally ame ared Laerente Lrikera, o cincle won Woer to Be or sati-facterily proven teo be the
prreen “uo-r Rl is wibecribed ta the sithin inctrumat bt ecknosledred that be executed the sipa
fur the jugpases thervin contajned,

2 wttin o shereal § hirounto oot my band and sfficial <vsl,

Juhn G, potter
Nuturs Public
Title af Uflieer

My eamatestan ey aress June 6y toul,
abtaris b s b
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AP AT G uldD
carcerty
PP | ”n. Lisrenee 1o lewis, Uroptor of Peaniniten Guunty, St.te sf touth
) L.Xketu, fut and an con<icer.tion of $1,00 .0l ether valuable conefuer
tion = = = = = = bUllots canveys wnd quit elades to Vary bDowling, the
srenter, of 'oad City, “untl bakota Ko, <11 anterost in cbe foller

¢ vt et agugr
Lt e mailee ""l“h"l o?

ateper 40 10 WY at il ing weerribad 1ol estate fo the County of Custor & 4y n.nlnitun in the
B} ,(Jv. a-f oyt e st.te ol south bikotae :
A 24 ol wreds nd Ceseribid pore porticularly as folloas, te=sit:
” PR AN 1,500 T, un = opd Lewte pumming 1,000 11, Nurtl cent ib
Jagee PLillnpe orsd 300 (1, scuthe.st frew the center of the Jdiscovery AL

sh.ft, .nd S ft, Northeast und 200 ft, punning south vast Irem
entd conter uf disvovery «h.ft, seld discovery shaft Lelng situaate
wjor. the aaid Lode sithis the lites af suic claie, in Custer &

Jentinglon Comty, state of seuth Dakula, beiry nore particnlarly
deseriled ae folloes, tomeits 1} milee Nortl west of Spekeae Vine
ad b atie fevz Gidivn runek oo fren creck, The v.me of this clui
heing BIG BA und recerded in Book 19 Lur, on puge 339,

Bivwtorns o o

ated this 2% duy uf septeaber, 1007,
Lisrenes L, lawis

NS VTR DON AP S05 § L IV
a1 Te Wb avtnl boAUT
Cuunty ol dvan,

W thie the 27th du) uf Sept,y, 93T, delere e, Joamp ILibley, Jeoy the undersi, ned officcr,
porrenadly apreared Logenie Lo beets wnven to w0 enttfactipily [rovin ta ke the (Arsen shove Buw
aibgorihed tu the s Athin dnctrweent wmd seeshodoes that ta earcuted the soae for the purpesen thered

- kg Ll s

In sitarsa =hoceol | herewste sel oy hrd end official veal,
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___Rittherger Boaf 6 Dalry,Inc. - Hermosa, SO \

enli, RESTRICTIONS:

T SOILCS) LISTED BLLOW C ATOT Bi TRRIGATED:

et e et e e

Snearflsh, 2-15% slope ~ shallow soll

L ’ ) . St o
anfikal . 2miKel o4 2nlxf3,
- -1 9~ 1 “'_T ;
1] o g I v
S

: Jte i
: ‘J
.'vl‘ 1 i .-

: WRCOMMIIIDED MAUAGEMENT :
1. water should not be applied more than_HA times during the irrigation scason.
_ 2. Yach uninterrupted application (one rotation of centcr* pivot) should be of at
K least wa  inches of water, ,
) or. dand, .“'h"

; 3. (x) Yes No Surface drainaje -“n"hﬂri % A suaqqested on low 1 lna
B arcas that are’ sudject” b ooo ﬁg. !
. 4., () Yes () o Subsurface drainage suggested on

‘ 5. (x) e 1](1‘“‘3 (fm tre parpose of aJrlm;f movement. of water through den ve suhool

b

: COVMENTSY Qecaslonal use on fine- tmturcd soll arcas that tend to compact or seal
P U 1 th =uccoss ve {rlqat ons.
b 6. () Hoavy fall applioadacn o ‘rigation water.
Tow
_ 7. iype of imrigation GYsSten reconmended for use G this application nun . .

- CRNUEAL QoMM

carn and/or alfalfa will have limited productlon wherevar slltstone bedrock Is
at a shallow depth.

You may already know where these arcas are. !f thesc areas are large enough
to ellminate, you can do that with a cun system.

.'.‘, It \-'oul(\ appear that ,mu could find close to 80 acres of lrrlgabla solls,
' without the Spearflsh complex. \ .

oo, G, v Crpy tC appllcmt Q
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REPORT ON PERMIT APPLICATION NO. 1687-2A
RITTBERGER BEEF & DAIRY, INC.
DECCMBER 22, 1983

I . . 17 o
October 22, 197¢ Rittberger Beef and Dairy Inc. submitted Permit Applicat’nn
No. 1687-2 to irrigate B0 acres.from Grace Conlidge Creek in Custer Count:
January 30, 1980 the Water Management ' Board deferred action on the applicat. n
pending submission of an amended application bv Rittberger Beef & Dairy, li3.
November 30, 1983 an amended application was received which proposed to:
irrigate 50 acres from two dugouts alorg Grace Coolidge Creek.. There are no
other irrigation permits on Grace Coolidge Creek from the location of this
application to its confluence with Battle Creek. This!permit a.plication
is located downsiream from the area where Grace Coolidge Creek flows over
the Madison ard Minnekahta limestone outcrops. Therefore this application
will not interferewith the amount of water lost by the creek to the limeston.
outcrops. - Flow measurements of Grace Coolidge Creek for three years were
published.in a report of investigation No. 107 ''Large Springs in the Black
Hills, South Dakota and Wyoming'' by Rahn & Gries. These measuraments were
taken between 1967 and 1970 at a site approximately 3 miles west of Hermosa.
They indicate an average flow of 1.03 cubic feet per second.

Conclusions & Recommendations

The flow of Grace Coolidge Creek and water stored in the alluvium along the
creek would indicate water is available. = Soil/water compatibility approval
has been obtained. There are no other irrigation permits on Grace Coolidge
Creek between this application and Battlie Creek.

Recommend apsroval of Permit Application No. 1687-2A with the low flow bypaés
qualification. If Permit Application No. 1687-2A is approved then No. 1687-2
will be witharawn.

MCM

KEVIN C LARSON
Water Resources Engineer

Gries, J.P. and Rahn, Perry H., 1973, lLarge Springs in the Black Hills, South
Dakota and Wyoming; Project No. A-021-SDAK

Outcrop maps of the Madison and Minnekahta Limestone prepared by South Dakota
Geological Survey.




CORRECTION TO REPORT ON RITTBERGER REEF & DAIRY, INC.
PERMIT APPLICATION w0. 1687-2A
January 10, 1984

In the report | prepared'for the above application | stated that no other
irrigation permits exist between this application and Battle Creek. There

is orec permit on file to irrigate 39 acres from Squaw Creek, which is the
same as Grace Collidge Creek. Permit No. 106-2 was approved August 12, 1901
and the lands to be irrigated areas follows: SEL SEX Section 3, Ni NEL & SWi
NEL Section 10, T2S, R7E. This is to correct the original report but does
not change the conclusions and recommendations.

Ao nron.

KEVIN C LARSON
Water Resources Engineer
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT APPLICATION
NO. 1687-2A, Rittberger Beef and Daliry, Inc.

Pursuant to SDCL 46-2A-2, the following Is the recommendation of the Chief
Engineer, Water Rights Division, Department of Water and Natural Resources
concerning Water Permit Application No. 1687-2A, Rittberger Beef and Dairy
Inc.

. te . .
The Chief Engineer is:recommending APPROVAL of Application No..1687-2A because
1) there is reasonatle probability that there is unappropriated water available
for the applicant's proposed use, 2) that the proposed diversion can be
developed without unlawful impairment of existing rights, 3) that the
proposed use is a beneficial use and 4) in the public interest with the
following qualifications:

Low flows as needed for downstream domestic use, including
watering and prior water rights must be by-passed.

This Permit is approved subject tc the irrigation water use
questionnaire being submitted each year.

The attached report is a part of this recommendation.

JOHN HATCH, Chief Engineer
December 29, 1983
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Joe Foss Buliding WATER RIGHTS DIVISION

523 East Capitol (605) 773-3352
Plerre, South Dakota 67601

NOTE: | TO BE SURE OF PUBLICATION ON
FDecember 29, 1983 THE CORRECT DATES, TONTAUT THE
. . NEWSPAPER RIGHT AWAY.

Rittberger Beef & Dairy, Inc.
Hermosa, South Dakota 577kk

Dear Sir:

You are hefﬁby notified that your Application No. 1687-2Kor a permit to

e dlre R
appropriate water for ~irrigation use, has been examined ard
found to coriply with the South Dakota Water Laws and applicable rules. A notice
of your int:nt to appropriate water has been sent to the Publisher of the

Custer County Chronicle printed at_Custer .

south Dakota. For your information, a copy of this notice and the recommendation
of the Chief Engineer is enclosed. Please review and contact this office, if you
have any questions.
fe sure to contact the above newspaper to authorize publication of your notice of

int :nt to apjrropriate water and to arrange for payment. Early contact with the paper
can eliminate delays. The publisher has been instructed to publish your notice

once each week for two consecutive weeks with th: last publication to occur at least
thirty days before the board meeting. We must receive Proof of Publication before
the application can be considered by the Water Management Board.

Very truly yours,

‘ Kevin C, Larson
KCL:ms Water Resources Englneer
Encl. Forms 6&7 - *

WNR-805-4/83
Publication Notice
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Joe Foss Building 605 773-3352

523 East Capitol Water Rights Division
Pietre, South Dakota 67601

Docember 29, 1983

Custar County Chronicle
dox 551
Custer, South Dakota

Dear EAttor:

Enclosed is a Notice of Intent to Appropriate Vater byRIt f .
Application No._ 1867-2A , in Custer County, South Dakota. Please

publish this notice once each week for two consecutive weeks in your psoer. The first

publication should be on, or before__January §, 1964 .

The APPLICANT MUST VERIFY TO YOU THAT THE NOTICE IS TO BE PUBLISHED, before you make
the first publication. The applicant is to pay the cost of publication and shouic
make the necessary arrangements with you to pay these costs.

Please receipt for this notice IMMEDIATELY after first publication attaching thereto
a copy of the first publication so that it may be compared with the records. For
your convenience, you may use the printed form below for this purpose,

After finai publication please complete and mail to thls‘office, the enclosed Form
8 to furnish Proof of Publication, The permit to appropriate water cannot be con-
sidered by the Water Management Board until proof of publication has been received.

Very truly yours,

KCL:ms
enclosures Kavin C. Larson
cc: applicant Water Resources Englneer
':-.‘::‘:"::\".\:'t-.‘::‘::‘:'.’:-.’:-.‘:-.‘.-.":1‘::':-.‘::‘::‘t:‘::’:1%:‘.:‘::\-:‘::‘:7‘:1\1‘::‘::‘:f:!‘::’tw‘f:’:*}‘ca‘::‘:ﬁ**z‘::‘::‘.
HO. Date
10: Water Rights Division
Joe Foss Bullding
Pierre SD 57501
We are in receipt of your letter of .19 enclosing Notice of Proposed
Appropriation of Water, as proposed In Applicacion No. which was first
published in our issue of , 19 . ENCLOSED IS A CCPY OF THIS FIRST
PUBLICATION.
NAME _
NEWSPAPER

WHR-807-4/83

Bk P ool ] e g ortat S RN et g A
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DWRN 806-7/83

WP or WR No. 1867-2A
inctruction to Newspaper - publish first publication of the following Notice on or tefore

Jllllﬁy—5+-lsﬁb—w‘th 2nd publication | week later. The applicant s responsible for payment.

sar—-

NOTICE OF HEARING on Application No._1867=2A to Appropriate Water
and/or to Amend Water Permit or Water Rights No.

Rittberger Becf & Dalry, Inc.

Notice is hereby given that whose mailing address is

Hermosa,

, South Dakota has made an application for a permit

to appropriate 0.50 cublc feot r,r second from two dugouts along @ t
Creek to irrigate 50 acres locitad in 3Wi, Section ‘:?o Yt susgt ;:2212?:7“’
NEANEL Section 20 and NWiNwi Section 21 all in T.p.3S, Range 7. The Polntt.

of diversicn will be located In SWASWL and NEASWE Section 16, Twp. 33, Range 7E.
The originsl application submitted October 29, 1979 was for direct diversion from
Grace Coulldge Cresk to irrigate 80 acres. This application was deferred and

has been resubmitted with the above changs.

pursuant to SDCL 46-2A-2 the Chief Engineer of the Water Rights Division recommends

Approved of Application No. 1867-2A because 1) unappropriated water is available,
2! i1l be no unlawful impairment of existing rights, 2) is beneficial use of water and
4) is in the public interest.

This application will be considered by the Water Management Board at the Clvil Dafens
_hoom, bassamant, Stats Capitol Sulldi Plerre, S0, F ©19_pgy at 10:00 am.
) i Wi

Ve - “ . - ) '
The recommendation of the Chief Engineer is net-final or binding upon the Board and the
Board is authorized to make a determination on this application after it reaches a con-
clusion based upon facts presented at the public k2aring. ! Any interested person who may
be ‘affected by a Board decision and who intends to participate in the hearing before the
Board and present evidence or cross-examine witnesses according te SDCL 1-26, must ftile a
written petition with BOTH the Applicant and the Chief Engineer by 7':February 3, 1984

The petition may be informal, but it must include a statement describing the petitioners
interest in tae application, the reason for the petitioner's opposition to or suppoert of
the application, and the signature and mailing address of the petitioner or his legal
counsel if legal counsel is obtained. The applicant need not file a petition.

This application is made pursuant {to the provisions of SPCL 46-1-1 thru 46-1-9, L6-1-12
thru 46-1-15; 46-2-3.1, L46-2-9, h6-2-11, L6-2-13, L6-2-17, 46-5-1 thru 46-5-16, L6-5-24,
L46-5-25, 46-5-30.2, LH-5-313 46-2A-1 thru L6-2A-10, L46-2A-12; (ground) L46-6-3, L46-6-3.1,
L6-6-6.1, 46-6-10, 46-6-13, L6-6-1k; (future use) L46-5-38 thru 46-5-40; (transfer lands)
46-5-30.4, 46-5-33 thru 46-5-35; (10,000 AFA) 46-5-20.1, 46-5-8.1; and Board Rules ARSD
7h:02:0|:01thru‘7h:02:01:15; (future use) 74:02:01:2h thru 74:02:01:25; (10,000 AFA)
74%:02:01:15:02 thru 74:02:01:15:05.

This hearing is an adversary proceeding. The applicant or any person, after filing a
petition, has the right to be present or to be represented by a lav.ye*. These and other
due process rights will ba forfeited if they are not exercised. Decisions of tha Board
may be appealed to the Circuit Court and the State Supreme Court as pro‘ided by Taw.

Any person wishing a copy of the Chief Engineer's recommendation, further information on
this application or to assure access to the hearing by the handicapped can contact the
Water Rights Division, DWNR, Joe Foss Bldg, Pierre SD (605 773-3352) for assistance

prior to the hearing date. The time of the hearing will be automatizally uxtended for

at least twenty days upon written request of the applicant or any person who has filed

a petition to oppose or support the application. The request for extension must be filed
“with the Chief Engincer by _ February 3, 1984

WY % T TR T/, ¥




Farm 8 - Praof of Pubtication - Notice of
Intent tu Appropriate Water

No

STATE OF SOUTH DAKOTA

County

approg.riate 0.50 cubic feet pev second |
from two dugoms along Grae Coolidygy:
. ’ Creek to irrigate 50 acres Jocated in ¢
!, SWH, Section 16, SEUSEY Section 17, !

rrooF of P Miotice of hearingz

NOTICE OF HEARING on Applla-
tion'No. 1867-2A to Appropriste Water

This heniing is an advenaty pro-
cudfmmapplkamormymm

uﬂev filing a petition has
. be present o to te repfm:r?'gy Y

awyes, These and other due prozess !

Notice is hereby given t 'ut Rittberger ' “Mh‘:id“ Dh fad' cited if M are nat ¢

Beef & Dairy, Inc. * mailing ad-
dress is Hermosa, Dakota has |-
an appl'nnon for a permit to

NEWUNEW Section 20 and NWHNW7€ |

cestify that the annexed printed copy of Notics of Inten' Section 21 ali in Twp. 35, Range

“ PO -
2 - ]

Yater was taken fram the

v -

The poirts of diversion will be lo- .

caied in SWYSWY and NEWSWY% .

A newspaper which during the whole time uf publizatio

Section 16, Twp. 135, Range 7€, The
mmmm
9, |mmhmmm

hevein after stated. has been and is printed and publishec S8 nar Gosce Conldig: Cruck v indgingl

-~

THS* Lppitotien: wee
ﬂhumﬂmﬂkl

hove change. Py

[P U ' o'

. ]
T Y

County of

two dates:

and State of mm
that the said notice was published in said newspaper ¢ N‘e: 1867-2A becnk 1) unagpropria-

= Pursuant to SDCL, 46-2A-2 the Chie/ |
Cngineer of the Water Rights Divisirn
of Application

water is available, 2} wik e no
unlawiul impairment of axisiing rights,
SIitheneﬁmlusedwammdﬂ
isinthe publicinterest, .

This apglication \wllbecmddend
by the Water Managrment Soend .
the Civil Defense Rcom,  basemen,

State Capitu! Building, Pierre, 5D, Feb- -
ruary 15, 1984 at 10:00 a.m. 'them

]

commendation of the Chief :Enginger
is not final or binding upon the Boand
and the Board is authorized t make

J
Chasiotls 1. Py

{Title)

Cost of Printing: 3z, 20

-

- (Date Signed)

a determination on this -application
ahes it reaches a conclusion baserd upon
facts presenied at the putlic hearirg.
_Any Interested person who, may be of
Lt e
interds to partici n n
—— fore the Boand and present w&m
or cross-examine witnesses acconding
“to SDCL 1-26, munﬁleam'm:*lpe-
tition with BOTH tha Applicant and the -
Chief Engineer Uy Feruary 3, 1984, -
The petition nay be informal but it
- mustinclude a statement describing the

' of ‘the mvm or hlu

the provisions of SDCL 46-1-¢ thr !

46-1-9, 46-1-12 thry 46-1.15; 46-..2 1,
46-2.9, 46-2-1), 46-2-17, 4p-8-1 l.'VL'

46-5-16, 45-5-24, A-5-25, 465-30.2,

I
T This applicuion is made pumunt to |
46:531; 46-2A-1 thrt 46.2A-10, 46 |

WNR-808-7/79
Provf of Publi.cation }

2A-12; lnd Board Rules ARSD 74'02 01/
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WATER RIGHTS DIVISION
(605) 7733352

Septenber 21, 1983

Rittberger Beef & Oairy, Inc.
Hermosa, South Ualota 57744

ATTENTIOH: Fred Rittberger ’ o

bear Mr. Rittberger:

Enclosed is a copy of the oricinal permit appiication and a couple maps

of the area. | am not sure yet how we will handle this, | think if you
still want to go to a pit next to the creek we can add it onto the

original applicatfon. We may nced to work something out to keep your
neighbors happy, probably require an early cutoff date or a bypass require-
ment.

Please indicate on the map the location of the pit and the estimated

size and depth, alsc the land which you plan on irrigating. If you couild
estimate the total amount of watar that you would need, elther Iin acre-feet
or inches/acre and return this Information along wlith the map to our office
within a couple vieeks, | think we can have something ready for the Water
Management Board meeting that is going to be held in Plerre on Hovember 31
and December 1, 1833.

Sincereiy,

TIMOTHY G. SCRAAL
Water Resources Engineer

TGS:ms
Enc.
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Joe Foss Building Water Rights Division
522 East Capitol 605 773-3352
Pierre, South Dakota 57501

| Hovember 15, 1983

|
|

Darrell Bishop
Hermosa,
South Dakota 5774k

Dear Mr. Bishop:

Enclosed are the necessary forms for obtaining a water permit. The soil/
water Compatibility Form should be completed and sent to the Departmant of
Agriculture, Division of Conservation. The Application for Permit to
Appropriate Water should be completed and sent to the Division of Water
Rights along with the filing fee of $150.00. If you would like this to
come before the Water Management Board in February, with the Rittberger
application, we will need to have these forms back within a couple weeks.

1f you have any questions cencerning this maﬁter. please contact this
office.

Sincerely,

TIMOTHY G SCHAAL
Water Resources Engineer

TGS: ks
enclosures

cc: Division of Conservation
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Vlater Rlights Divislon
605 773-3352

Hovember 15, 1983

Fred Rittberger
RR #1, Box 13
Hermosa SD 57744

Dear Hr. Rittberger:

Enclosed please‘fiﬁd a rewrite of your Water Permit Application Ho.
1687-2 that was deferred in Jaouary, 1980. Please look it over and
make any corrections you find. The application forms should then be
signed and notarized and returned to our office within a couple of

weeks s0 we can get it on the agenda for the Water Management Board
Heeting In Febumuary,

If you have any questions,concerning this matter, please contact thls
office.

Sincerely,

TINOTHY G SCHAAL
Water Rescurces Engineer

TC5:ks

enclos wre
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Department of Rgriculture

DIVISION OF CONSERVATION
Anderson Building, Room 322 ® Pletre, South Dakota 87601

Phone 606/773-3268
December 2, 1983
TO: Tim Schaal
FROM: Jim Stukel, Irrigation Program Administrator
Re: Construction of a dugout along Grace Coolidge Creek for

irrigation by Rittburger Beef and Dairy

Per our discussion and a review of the soil and water compatibility permit
to irrigate portions of Sec 16,17,20 and 21 all located in T3S, R7E using
the surface source of Giace Coolidge Creek, a dugout with waters from
Grace Coolidge Creek is acceptable.

Note if any ocher source is used, be it surface or ground water a newvw
application is required.

(oo

Jim Stukel

cf




Water Rights Division - DWNR File No.
Conversation or File Documentation
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File in Permit or other file as necessary. Use to document conversations and
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Water Rights Division = DWNR File No.
Conversation or File tocumentation
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106-2
021-2

WATER RIGHTS DIVISION

January 18, 1934

Jir. A, Lintz
Box 106
Hermosa, South Dakota 5774k

vear Mr. Lintz:

Our records indicate that you are the holder of Water Right !lo. 106-2 and Thomas
callan Is “he holder of Water Right Filing to. 021-2. Enclosed Is a copy of each
of these. ' Your Water Right was Issued for 1 cfs to irrigate ho acres ond has

a priority date of June 6, 1911, Caltans Water Right Filing has a diversion rate
of 1500 miners inches (30 cfs) and a priority date of April 15, 1837.

Rittbergers application has a diversion rate of 0.5 cfs to Irrlgate 50 acres
and a priority date of October 22, 1979. Thés application also has the low
flow bypass qualification, which means he will be required to bypass water for
downstream domestlic use and prior water rights.

: it
According to SDCL 46-5-6, which became effective in 1907, appropriation of
water for irrigation shall not be In excess of | cfs for cach 70 acres lrrigated.
According to this, your water rlght should have been lssued for 0.57 cfs, we
will nedd to make tnls correction in the future. We are currently trying to
update ald water right filings that were filed prior to 1907. Many of these
have been abandoned and as a result of this are cancelled from our records. There
is some question whetiier Callans water right filing is still effective, If It Is,
we will need to update it and assign a diversion rate according to the amount
of land that is actually being irrigated.

We do not have very good records on Grace Coolidge Creck because of its character-
istics. | was in the area several times durigg the last couple of years and plan
on continuing to abserve this area. The several times | was out there last
summer, the flow rate of Grace Coolidge Creek through the Rittberger property

was approximately 3 or 4 cfs. | explained the low flow bypass qualificatlion to
Nr. Rittberger and he understood its meaning and Indicated he also used the

creek for domestic use. | had planned on making another trtp last fall and stop
in %o visit you, but because of weather conditions did not make It. | plan on
belng out there this spring and hope to get in touch with you to answer any
questions you may have, and to take a lwok at your irrigation.

If you have any questions on this matter, please contact us.

Sincerely,

Timothy G. Schaal .
Water Resources Englneer Co
1GS:ms Enc. _ect  Rittber Beef & Dairy,

g Aok g 2

ger Inc.
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Water Rights Division - DWNR File No.
Conversation or File Docunmentatlon
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Joo Foss Building
523 Esst Capitol WATER RIGHTS DIVISION

Piorre. South Dokota 57501-3181  ~ (605) 773-3352

February 6, 1984

Robert Rittberger

Rittberger Beef & Dairy, Inc.
Rural Route #1, Box 19A
Hermosa, South Dakota 5774k

RE: Water Permit Application Ho. 1687~2A

Dear Mr. Rittberger:

This will acknowledge your request for an automatic continuance on the
hearing February 15, 1984 to consider your Water Permit Application No.
1687-2A. You will be notified when the hearing is rescheduled.

Very truly yours,

%ohn Hatch, Chief Engineer
Water Rights Division

JH:ms
cc: Water Management Board




WATER RIGHTS DIVISION
(605) 773-3352

March 30, 150h

Bob Rittkerger

Rittberger beef & Dairy, lnc.
RRi#1, Box 1%A

Hermosa, South Dakoia 577kt

pear Mr. Rittberger:

tnclosed are copies of the two old water right filings which are
described as being located on your property. ! plan on bringing all
of the old water right vilings along Grace Ccolidge Creek and Battle
Creek before the Water Management Board in July to determine their
current status. Also, we will need a letter from you requesting the
withdrawal of your water pernit application No. 1687-2A.

If you have any questions, please contact me.

Sincerely,

Timothy G. Schaal
1

latural Resources Engineer

TGS :ms
Enc.




June 29, 1984

MEMD TO: Tim Schaal, Water Resources Engineer

FROM: Ron Koth, Natural Resource Specialistﬂ
SUBJECT

.

Irrigation Permits on Grace Coolidge Creek

Following our discussion and review of the files on June 27, 1984, regarding the
| 3 parties participating in the Rittberger Water Right application on Grace
i Coolidge Creek, I have the following commencs. It appears to me that the
i situation that has developed will necessitate approving all the "new" water
right applications (Rittberger 21d 2 downstream users) with their associated
changes in withdrawal methods or cancell all old water rights due to lack of
flow and disapprove Rittberger's new application.

After reviewing the data presented by Perry Rahn, the mean monthly flow
information from the USGS, your measurements this year, and all the letters on
file regarding water rights on the creek, it does not appear tc me that enough
flow is present to support domestic use, 3 pumping operations, and still
maintain a viable fishery in the lower portion of the creek below the sinkholes.
Fishes in Grace Coolidge will need 6" of water across the channel to be able to
move from place to place in the creek and to withstand higher temperatures that
will occur during the summertime.

If Rittburger's application is approved and the 2 downstream users are allowed
to modify their withdrawal works to punping type withdrawal, the threshold
quantity of flow in the creek when irrigation becomes feasible will be lowered
from present day leveis when withdrawals are made via ditches. The mean flow in
the creek is probably only about 6-8 inches deep now so that if pumping is
permitted, a conservative guess would be that the creek would b2 lowered by 4
inches.

If the creex is lowered by even 2 inches, the beneficial uses of fish life
propagation and domestic use may be jeopardized or eliminated, At best, the
creek supports domestic uses and fish life propagation perhaps 50% of the time,
These uses will probably be reduced even furtier if pumping is permitted. If a
low flow bypass is written into the permits, the permits themselves may become
essentially useless because the base flow of the creek is very low. My
recommendation in the case of a very low flow stream with uses like Grace
Coolidge supyorts is to not allow any further withdrawal of water and to cancel
out of the old water rights that depend on ditch structures for diversion. In
this way domestic use, fish life propagation, and the aesthetics of the area
will be preserved in accordance with several letters already present in the
file,

B62901RK.wq
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Rt. 1 Box 4O
Hermosa, South Dakota 577

July 9, 1501

To Timothy G. Schoal, WRE
Re: Irrigation permits on Grace Cooledg

e ureek

1 see you are going to DISCU3S
1 assume you vill not nake a decision

e

Frog your letter of June 18, 198k,
Rittberger's water application.
at this meeting.

As I have told you in conversation, I am primarily opvocsed to jssulng a

permit for the following reasons:

1, 1 was told about 12 years ago by~ your office wnen I tried to
vallable,

~pply that no more pernits were a

There are 1lots of unanswWered guastions on rnormal creek flow,
vho has legal rignts now, who wnuld monitor the amount, of

:
- water removed fwon strean, etec,

N

3, 1 anm afraid that issuing a perait would cause 2 ueighborhood

fued, unless your office has meetins out here tc let us all
: discuss this problem and wdk out our solution and then you
. issue permits to catisfy these solutions.
ent of water and Natural Resource mneetings at
why don't you nave this one in Rapid
v poor time for a rancher to
W so time must not

1 know you have Departm
differert locations in the state.
City where we can attend. July 11 is a ver
travel that fa-. This has drug out for over a year 10

N be that important.

Respeciively suomnitted,

omell 4, (3547

3ishop




water Rights Division ~ DWNR File No. /G @7-24/
Conversation or File Documentation

NAME OF PERSGN OR FILE: }?//é._ﬂ-._.. Bed ¢ Da: ey L me .
AUDRESS: A/C¢f - §3 /oy /3 4-{:«.’5& £D COUNTY 77 #L

DATE: Lol 10 /54 TELEPHONE

/ N 4
RE: Kau /\/_ﬂ//! r'&‘_’l(, 27; /i$¢ /(’./cula
COMMENTS :

Bon fislh sloded i Ly mems Hot GConew Gulilye

C\ cek 5u/§/n-¢f Ll Jfe o fol au{ S0 % L/
e Mo latded Moo Lol it geed  indes

__u[ water L /«. e L mrv Sore p/tu'.-'- VA p/“‘

Cvosr 'Icuw/"ﬂs' Aﬁ/w :/ouv--‘ac S/vu‘m //aw mw:.umun/

,'HJ.'c.« Lo < .Lig/[ o/ 7;;/;.‘»:.',“-/:_{,' A .'uL.,x .t

A 7['/1;4/ of 2.4 u[s.

aclye

THhp~ Jarns ___Srmt o c/-'.r cwssirie o _tsieg Sr  a

5/.3../-':,«,* . A gagce af /L /u.mj end p:[) -
/?-./7Zé«—vr-:-v’_f 279 J;;S;_t{_ Mme o / //-- /m/u- wnd . f
Lo :Ze'xJ 4 o 2L as  alss cj_rcurf ‘,.(' Y/

4
2.3 c[f AJ_)I-JI Yol amaers? t‘l‘/ /ld'- X /i r«-r«-A_é

l)i—cm*— /)l .g_.'o// u/.‘) A-m Sasinass A /3/ [» / DQ_{J’

/ : / 0 /
Y“#u-‘v-«mm’/ n’! 1‘14& /‘u'//ly-ur(*w ::adr&. T/ lars, 5 Acc!u(

, J
_7—/'_2‘»‘/ -/[*~ oA Jf«f‘w at Z’-:/z: /A }4- 2.4 « A
-I’,v 'IQ&I! V'-*-n._ [ Rt & 7 W_‘.&// 4-4_,““4_5-[ as t/,[t...»//u-g

_‘LL.__'AHLQ._. w3 4.-11 €3’y QL ”f;c(:'[!-!,

File in Permit or other file as necessary. Use to document conversations and
what the other party was told; why action or decision was made,
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Wscer Rights Division - DWNR File MNo.
Conversation or File Documentation
NAME OF PEARSON OR FILE:

ADDRESS : COUNTY

DATE: TELEPHONE
RE:

COHMMENLTS:

Do Perey Rak Feslelied in /967 egatas) o GFLP
)/a“ v (*556-2) A duerd 0.8 Sfrree Gemeo
Cw/l;c_ Cosek . Mo comduchel o _SMD*y f deteymimed
Hont Juwn.f/-fuuw wssws seaded 4% L. Thie e/ J{
A . ./;u../». /'u‘u ﬁ/,.,L (ovac C.a/%_‘ Crectt §  SoMe
Coak Llome toe gl ok Conoe Covlifce Ceaek,

//'5 2.#2;»1:: [-’;Qu:f-‘-— :'nc/u(.[gel Lo 7 CJ;' )A wa/c
ws e a,uc‘ /./’0 c:cr ,&y S'\é'

Sy .‘1&7/-'0 (20
{2

h/e A-hu‘uc.( et ,/A~ 2 ok év'agss gty st aes s
wiise e Roli Jobimny wad Hho dode “fome Mo
CYoss - Jdc/'mr v/«f‘(u /c-ur'nf J/w 5M~.A.fwf-uu4-4’/f o f
éva.cc. C.rv/{ w Cxec/. ..}l/c_ et en /4«»[ 71(;3' e
cws-w«/»- J‘a;mr-» éum«;—. ot Jé* amisonnd od

i:?n't )/4 14/,3 :[/n/ /v‘;uA f;__t_}_,g 34_4" /A —  At¢ sespf / Oy,
/2‘-4"‘ ,’Ac/u /"{ 74’1 5»\-[:“ *IJ{« lkﬂ Ha
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File in Pernit or other filz as necessary. Use to document conversations and
what the other party was told; why action or decision was, made,

o NAME : fZ;,_ %Z,/{
L. .

NATN AR o b e

Al ey SRl Gl N e



CHARLES S. STANSBERY
Route 1, Box @
Hermoss, SD 57744
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LAW OFFICE OF
CURT IRELAND

429 Kansas City Streat  Suite No. 8
Rapid City, South Dakota 6771

TELEPHONE
341.2337

July i2, 1984 AREASO-S

Mr. Timothy Schaal

Dept. of Water and Natural Resources
Water Rights Division

Joe Foss Building

523 E. Capitol

Pierre, SD 57501

Re: Rittberger Water Rights Matter

Dear Mr. Schaal:

Thank you for your courtesies at the hearing before the
Water Management Board yesterday. 1 was disappointed “hat we
were not able to present any information to the Water Board, but
would like to now follow up with an amended application based
on the old water right filings claiming a 'vested right' to appro-
priate water out of Grace Coolidge Creek on behalf of Rittberger
Beef and Dairy, Inec. In that application, we would request that
the diversion point be moved downstream (to the east) approximately
1/8th mile (more exact information as to point of diversion should
be obtained from Bob Rittberger) and that we be allowed to draw
water for 70 acres at the rate of 1 cfs.

My clients also feel that the suggested domestic by-

pass of 2% cfs is excessively high if you're going to have a

weir established at both the Rittberger property and on Jim Lintz'
property. What would be your reaction to a 1% cfs domestic by-
pass provision? Again, thank you for your assistance and will be
looking foward to hearing from you concerning the amended appli-
cation. It was my understanding from the chief engineer that
notice will be given and published in compliance with the statute
and that this will be scheduled for the September Board meeting.

Sincgrely yours,
/Z“%\}\(ﬂ 54/5/

CURT IRELAND
CI/km

ce - Mr. John L. Rittberger

NP LY TR [ 17 VPO P .
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Ellsworth Associates

ROBERT LINCOLN ELLSWOARTH
DirecToR

P. O. Box 165

(605) 255-4673
HERMOSA, SOUTH DAKOTA 57744

(512) 991-5783

July 20, 1984

Board of Water Resources
Secretary's Office

Joe Foss Building
Pierre, South Dakota

Dear Mr. Secretary:

The purpose of this letter is to express my concern for the creek that runs
through my property.

If use is to bé‘ﬁade of the creek, guidelines for that use should be set by all
who have a stake in it. The first effort of these guidelines should be to {nsure

the preservation of the creek, and secondly, to distribute this resource fairly and
legally.

Will await your response.

-~ -

Sincerely, )
. W/

. [} '\\ L ' Ve .

V . B L N (A
vy _\~.\ ,\\~ '_/.\'c\.,\’\ A~ /',\Y\\
<, ! [

Robert Lincaln Ellsworth
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WATER RIGHTS DIVISION
(605) 773-3352

July 27, 1984

Robert Lincoln tilsworth
PO Box 165 ]
Hermosa, South bakota 57744

Dear Mr. Ellsworth:

Thank you for your letter,  You mentioned a creek that flows across
your properiy. 1f the name of the crezk is Grace Coolidge, the Water
Management Board will conduct hearings September 26, 1984 concerning
existing and proposed vater rights on Grace Coolidge Creek. Grace
Coolidge is also known as Squaw Creek.

We will notify you of the time and place of the hearings here in Pierre.

Very truly yours,

John Hatch, Chief Engineer
Water Rights pivision

JH:ims




Vater Rights Dlvision
605 773-3352

October 26, 198L

Jack Little, Supervisory Hydrologist
y.S. Geological Survey

Reom 217, Federal Bullding

200 hth St

Huron 2D 57350

pear Mr, Little: e
. oAl o

This letter Is In response to our conversation concerning the installation
of a staff gage on Grace Coclidge Creek. Me proposed to Install the

gage below the threa irrigators and thought it should be located somewhere
in the SEX SEX Section 3, T3S, R/L or the SWi SWi of Section 2, T3S, RJE.
There is a concrete crossing In the S\t 6WL of Section 2 and maybe the
gage could he installed near this. We would like tc be informed when

this work will be accompiished and mavbe we will be sble to participate.

i f you have any questions, please contact this offlce.

Sincerely,

TIHOTHY G SCHAAL

vlater Resources Cnglneer

TGS :ks




VATER RIGHTS DIVISION
(605) 773-3352

Hovember 5, 1984

Andrew Reid, Attorney
SR#1, Box 33B,
Chadvon, Hebraska 69337

pDear Hr. Reid:

As you requested by phone on Hovermber 5, 1984, enclosed are copies of

all items included in the Rittberger Application File No. 1687-2A.
have also enclosed a copy of the South Dakota Water Laws and General
Rules.

| f you have any further questions do nat hesitate to contact us.

Very truly yours,

John Hatch, Chief Enginecr
Water Rights Division

JH:JW:ims
tnc. Water Laws, General Rules, jtemized list of enclosures from
Ritrberger file, Copy of items from Rittberger file.

e
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« {TEMS MAILED TO ATTORNEY ANDREW REID, SR#1, Box 33B, Chadron, NE 69337 11-5-bh

1-8-79 Mzamo on phone callifrom Rittberger Beef
11-30-83 Letter from Bob Rittberger
10-5-83  Letter from Fred Rittberger . ¥ S
9-21-83 Letter to Rittberger Beef (enc. orig. permit app.) /I
11-15-83 Letter to fred Rittberger encl. rewritten applicatior.
copy of Conditional Approval from Soil Conservation service
Copy of Wacer Analysis (South Dakota State University)

. . Copy of Map by SCS -
12-2-83  Memo from T..Schaal to J.-Stukel
12-22-83 ‘Report on Permit Appl. #1687-2A" ..«
12-29~83 Letter to Custer County Chronicle enclosing publication notice
12-29-53 Letter to Rittberger geef-enclosing cop/ of puhlication notice

Copy of Notice sent to suster Chronicle

12-29-83 Recuomnendation of Chief Cngineer for Waterl permit Appl. # 1687-2
1-9-84 Copy of notice as printed in Chronicle

i Copy of Correction of Report on Rittberger Beef App. #1687-2A
1-11-84  Memo on phone conversation with Jim Let2 K
}-17-84: Memo on phone conversation with Bob Rittberger
1-18-84  Memo on phone conversation with Bob Rittberger
1-19-84  Memo on phone conversation with Jim Lentz
2-6-8L Letter to Robert Rittberger
3-30-84 Letter to Robert Rittberger
1-18-84 Letter to Jim A. Lentz
1-31-84  Letter from Bot Ri:tberger
i1-30-83 Copv of ppplication (Form 2 and 2A)

8 Map S s :
2-15-34 Motice published in Custer Chronicle {with change) .
9-26-84 Application - Rittberger Beef (revised) (Form 2 & 24)
1c-18-84 Letter to Custer Chronicle enclosing notice to publisher
10-18-84 Letter to Rittberger with copy of notice to Chronicle

- R B SR

v
=D

-

10-18-84 Report on Water Permit Application
Recormendation for 1687 2A
Map




WATER RIGHTS DIVISION
(605) 773-3352

November ‘3, 198l

Ccurt lreland, Attorney

429 tansas City Street

Suite Ho. &

Rapid City, South pakota 57701

pear Mr. lreland: \

Enclosed for your information is a copy of the Notice of Hearing advertise-
ment for Rittberger geef and Dalry, Inc., Water Permit Application Ho.
1687-2A, Mrs. Helen Callan and Hinnle Bender Burns, Water Permit Application
Ho. 1500-2, and James Lintz, Water Permit hpplication 106A-2. Also

enclosed 1s a copy of the report and reconmendation on the above applications.

1f you have any questions on this matter, please contact this office

Very truly yours,

John Hatch, Chief Engineer
Viater Rlights Division

JH:TS:ms
Enc.




WATER RIGHTS DIVISION
(605) 773-3352

Hovember 4, 19&4

barrell J. Bishop
Route #1, Box 40
Herrosa, South Dakota 5774k

Dear Mr. Bishop:

Enclosed for your information is a <oty of the Notlce of Hearing advertise-
ment for Rittberger Beef and Dalry,.inc., Water Permit Application Ho.
1687-2A, Mrs. Helen Callan & Hinnie Bender Burns, Water Permit Application

Ho. 1900-2, and James Lintz, Water parrit Application No. 106A~2. Also
enclosed is a copy of the report and i ~mmendation on the above applications.

if you have any questlons on this matter, please contact this office.

Very truly yours,

John Hatch, Chief Englinaer
Water Rights Division




VATER RIGHTS DIVISION
(605) 773-3352

rovember 9, 1984

Charles S. Stansbery
R'ute £1, Box &
Hermosa, South Dakota 577hk

‘Daar Mr. Stansbery:

ey ' it 3! e .. . Na e - S
Enclosed for your informotion is a copy of the Hotice of Hearing advertise-
ment for Rittbercer Beef and Dairy, Inc., Water Permit Application No.v -
1687-2A, Hrs. Helen Callan and Minnie Bender Burns, Water Permlt Application
lio. 1900-2, and James Lintz, Water Permit Application Ho. 106A-2. Also

enclosed is a copy of the report and recormendation on the above applications.
If you have any questions on thls matter, please contact this offiue.

Very tiruly yours,

John Hatch, Chief Engineer
Water Righ.s Division

JH:TS:ms
Enc.




VATER RIGHTS DIVISION
(605) 773-3352

lovamber Y, 1984

Robert Llncéln Ellsworth
P.0. Box 165
Herrosa, South Dakota 5774

pear Hr. Ellsworth:

. . ¢ vl “51“;' .
Enclosed for your information is a copy of the Hotice of Hearing advertise-
ment for Rittberger geef and Dairy, Inc., Water Permit Application to.
1667-2A, Mrs. Helen callan & Minnie Bender Burns, water Permit Application
Ho. 1500-2, and Janes Lintz, Water Permit Application No. 106A~2. Also

enclosed is a copy of the report and recorrwendation on the above applications.
if you have any questions on this matter, please contact this office.

Very truly yours,

Jokn Hatch, Chief Engineer
Water Rights Division

JH:TS:ms
Enc.




APA\i.l.u'\\ Department o.
Water & Natural Resources

Joe Foss Building Water Riaghts Divisien
§22 East Capito! 606 773-3362
Pierte. South Dakota 57501.318"

Noverbor 1%, 1934

vwoT1CL

<0: 2ittberger 3eef & Dairy
3t 3, Box 13
Hermosa SO 57744

FROM: John Hatch, Chief Ergineer J’%Z W

WJater Rights Division
SUBJECT: consideration of Water permit Application Ho. 1687-2

N . U v RRA : A0 S

Due to a typing error the hearing date for consideration of Water Permit
Application tio. ' 1687-2 was advertised for December 15, 1984, \The scheduled
hearing date s December 5, 1984 at 11:15 am in Corference |- " 216, Joe
Fcss Building, Pierre SD. This hearing date and time is the s.me as

for the Callan ppplication Ho. 1900-2 and Lintz application ). 106A-2.

ce: James Lintz
Helen Callan and Minnie Bender Burns
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R.R. 1, Box '
Heraesn, H. T
5774
Ret Vater Avprorrintion
Avvlicntion 1587-2
Ritiber=.r Beoef & Dalry,
Rt. Z, Lox 13, Hernona,
5. D S775%

Chief Zn-inecer

5. D, hert, of Viater &
Hatural Recourzaoc

Jog Toen Blds, 27 L. Canitol
Piorre, 3. D. 59571-71{11

e
n
]
b
3
iy

As an interscted downcirean recident, I hereby reguest an '~ . -z
oxtennion of the above anplication until the larch, 1085 Lt
meatine of the DBoard, and alco renusst vernis-ion to attend

the hearins,

In view of the anount of water raguested, we feel it necessary
to thourouznly review al aspects of this application by our
aualified peorle.

Trustin-s that th'c reaquest vill be favorably honored, I an

Very truly yoiurs,

f/uwﬂmﬁ7 3 [Becpre -
V¥frnie B, Burns
R, 8., 1, 3Box 29

Hermosa, S« Do S577hh

03
Rittberser Beef 7 Dairy
Hre. Holon Zallon




R. R, 1 B, 29
Her-ora, 3, Dalt

£774

Re: yater Anprnprintion
apelication #1¢90.n

ef Insinear
D. Devt, of Water &

Chi
S,
N t

tacural Rerouress

goe Foss Bld-,

- - s -

227 3, Cavitol

Fierre, 5, o, 3783513181

I herebn:
A2repy rangue-t - xtensi
i an extension cof the above arnlication g 1
= Rey ¢ NOo, 1900-2

“ntil the Mar 5
il the Maren, 1925 neetine of the Board

°F
Jg feel that mdditiosnal
the asnect= connect :

I‘l“l"t'i“f‘«‘ ST e s 3
25ovaLs will neet with your aprroval, I am
-7 L oy

Yours very truly,
Minnie By Burns

Ro R. l, BO:’: 39
Hernosa, s, dak, 39701
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A!'A\i l!&l 4\ Department of )
Water & Natural Resources

Joe Foss Building Water Rights Division
523 East Capitoi 605 773-3352
Pierre, South Dakota §7501-3181

November 21, 1984

NOTICE
TO: Mrs. Helen Callan Mrs. Minnie B Burns
Rt 1, Box hl Rt 1, Box 29
Hermosa &0 57744 Hermosa SD 57744
James A Lintz Rittberger Beef & Dairy
Rt 1, Box 23 Rt 3, Box 13
Hermosa SD 57/7Lk Yermosa SD 577h4b
FROM: John Hatch, Chief Engineer Qg’/' //R’éﬁ
Water Rights Division Ve 4 ¢ (4
Rl l/
SUBJECT: Automatic Extension of Time on Water Permit Application Nos.

1687-2 and 1900-2 and Recommended Delay of No. 106A-2

Pursuant to petitions received from Mrs. Helen Callan and Mrs. Minnie B. Burns
and SOCL 46-2A-4 and 46-2A-5 the time of hearing for consideration of Waer
Permit Applications No. 1687-2: (Rittberger Beef & pairy) and 1900-2 (Mrs.
Helen Callan and rirs. Minnie Burns) is zuiomatically extended. The Water
Management Board will now consider Water Permit Applications No. 1687-2

and 1900-2 at 1:15 pm, March 6, 1985 in Room 216, Joe Foss Building, Pierve
sp. The Chief Engineer will also recommend to the Water Management Board

on December 5, 1984 that consideration of Water Permit Application No. 106A-2

for James A Lintz be considered March 6, 1985 at the above stated place and
time.

cc: Dan Doyle, Assistant Attorney General

e e b A AR T S b e s i vt at RS A ke Y el ettt Akt bk eean s o £ e



BPOKEN PLOW LAW OFFICE
Star Route 1, Box 33B
chadron, Nebraska 69337
Phone: (308) 432-4259

November 23, 1984
ur. 'John Hatch, Chief Engineer
Water Rights Division, DWKR
Joe Foss Building
523 East Capitol
Yierre, South Takota 575G1-3181

Re: Permit Application No. 1687-2

Dear Mr. Patch:

Please find enclosed the original of a setition to Intervene,
to Contest, and to Oppose the above Application. Also enclosed is
a check for $2.50 to cover the filing fee of the petition if on=2
is required. If not, please return the check. .

s : .o . aut vabt Ly \\'— . ’[!"‘r'

My.cliernts ané I would further request that the time for the
hearing be extended for at least twenty days to enable us time %o
adequately prepare. Due to the protracted nature of the application
and the confusion between the application and vosted water rights,
and the involvenent of significant natural resources and property
values, I believe I will need a substantial amount of time to pre-
pare. I will not be able to werk on this between Christmas and
New Years due tc vacation plans. Please' inform me of the proposed
new date before a final decision if at all possible so that I can
make arrangements in my schedule or let you know if there will ke
a conflict.

T would appreciate it if you would place me on your mailing
1ist for copies of any future documents supplied by anyone to the
file in this matter. By this, I am formally requesting that as
parties to this matter we receive copies of anything filed oy
either the state or the applicant.

Thanks for your attention.
Sincerely yours,
] =
drew B. Reid, Attorney

ce: Heler M. Callan, Mr. & Mrs. Burns
Rittberger Beef & Dairy, Inc.




BEFORE THE WATER MANAGEMENT BOARD

STATE OF SOUTH DAKOTA

IN THE MATTER OF APPLICATION HO. 1687-2 )
OF RITTBERGER BEEF & DAIRY, INC. TO )
APPROPRIATE WATER FROM GRACE COOLIDGE CREEY )

PETITION TG INTERVENE, TO CONTEST, AND TO OPPOSE APPLICATION

COME NOW Helen M, Callan, E.L. "Babe" Burns, and Minnie Bender
Burns, by and éﬁrough their attorney, Andrew B. Reid, on behalf of
themselves and their children, and aver and allege és follows in
the Matter of Application No. 1687-2 of Rittberger Beef & Dairy, Inc.
to appropriate wvater fror Crace Coolidge Creek anc a dry draw:

(1) That Petitinners are citizens and residents of South Dakota.

(2) That Petitioners are owners in fee of riparian real property
l?ing along and/or over Grace Coolidge Creek and immediately down-
stream from the property and points of diversion and aopropriation
descrised in Avplication No. 1687-2.

(3) That Petitioners are owners and vpossessors of right of vested
water rights to the water of Grace Coolidge Creek which predate and
hava priority over those, if any, of Rittberger Beef & Dairy, Inc.

(4) That Petitioners us2 and have used for manv vears for domes-
tic, irrigation, and other purposes, the water from Grace Coolidge
Creek which flows naturally by and throuch their broperty when
sufficiently available and appropriate for said purposes.

(5) That the water from Grace Coolidge Creek which flows naturally
by, through, and over the property of Petitioners significantly con-
tributes to and eahances ilhie scenic enjoyment and fair market value
of said propercy.

(6) That Grace Coolidge Creek is an important fishery, wildlife,
water, and public resource protected by the environmental, wildlife,

and water laws of the State of South Dakota and the United States of




America.

(7) That the Application at issue herein is improperly vague,
is insufficient, and is otherwise improper by reason of each of the
following:

(a) The proposed method of us~ .5 unreasonabie and wasteful
in violation of SDCL 46-1-4.

(b) The approprifgion is unreasonable for the proposed
beneficial use in violation‘"F SDCL 46-1-4.

(c) The appropriation wéﬁlq Cuttiary U che interest of
the people of South Dakota and to the public welfare and therefore
in violation of SDCL 46-1-4.

(d) The appropriation would not be "heneficial use" as
defined by SDCL 46-1-6{6), in that it would not be consistent with
the interests of the public of this State in the best utilization of
water supplies.

() The Applicant, known hereinafter as "the Corporation",
has failed to file a proper location notice with the county as
required by SDCL 46-4-3 and SDCL 46-4-4.

(f) The Application fails to state the total number of acre
feet claimed for all purposes, the acre feet storage capacity of the
reservoir, the estimated surface area of the storage basin, or the
number of acres of watershed above the proposed dam as reguired »
SDCL 46-4-4.

(g) The Corperation has failed to file a petition pursuant
to SDCL 46-4-7.

(:;j The proposed appropriation by the Corporation is in
excess of one cubic feet per second per each seventy acres and there-

fore in violation of SDCL 46-5-6.

R T PRES S L I IR P PR AL T § 7 Py B T h }
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(i) The Corporation has failed to concurrently file a
proper application for a soil-water compatibility permit from the
pepartment of Agriculture which correctly describes each correct
diversion point, method of diversion, use of appropriated water,
and acreage, or, in the alternatiéé, has failed to properly amend
its application for the above making appropriate changes in said
description, as required by SDCL 46-5-6.2 et seq.

(j) The Corporation has filed to provide the Department
of 2criculture vith all the informe-tion and documents required by
SDCL 46-5-6.3.

(k) No proper, sufficient, or appropriate soil-water
compatibility study and reﬁort has been completed or filed with
the Department of Agricultﬁre, nor has there occurred any proper,
sufficient, or aporopriate review and épproval of any application
for a soil-water compatibility permit by the Department of Agriculture
and the Conservation Commission as required by SDCL 46~-5-6.2 et seq.
and ARSD 74:02:01:09.

(1) The Application is defective and improper hecause it
refers to more than one water use system in violation of SDCL 46-5-12.

(m) The Corporation has failed to file a proper map contéin-
each cf the requirements found in ARSD 74:02:01:07.

(n) The amount proposed by the Corporation for appropriation
would be in excess of that n=cessary for the proposed hencfici~' use.

(o) The Application fails the cortain the informatiof
concerning awmount of storage, depth and characteristics of groundwater,
and other pertinent data required by ARSD 74:02:01:0R8.

(p) The proposed appropriation by the Corporation wculd be

in excess of two acre feet annually per each acre as provided by ARSD

T N TR PP TP SRR T PP P LT VRS PINSHI T § oy 1170 T R LN GO 1)




74:02:01:05:01.

(gq) The description of the voint (s) of diversion in the
aApplication is unreasonakiy vaqgue.

(r) There existé no reasonable probability that the
amount of water proposed by the Corporation for appropriation is
currently available as unappropriated Grace Coolidge Creek water
as reaulred bv SDCL 46-2A-9.

(s) There exists no reasonable probability that the
proposed diversion can be developed without unlawful irpairment of
existing rights as required by SDCL 46-~2A-9, 46-5-30.4, 46-5-24,
46-5-9, 46-5-10, 46-5-2.

(t) There exists no reasonable vrobability that the
proposed diversion is a beneficial use and in the public interest

as required by 46-2A-9, 46-1-4, 46-1-6(6) .

(u) The Application is so changed anéd different from that
originally filed by the Corporation that the priority date cannot
recsonably and lawfully be extended back to the original filing and,
therefore, that the application by the Corporation lacks lawful
priority over those of other dnwnstream users.

(v) The notice is imprope-~ and defective as described below.

(w) The Application fails to demonstrate compliance with
ali state and federal laws vrotecting the environment, fisheries,
wildlife, and other natural resources.

(8) The notice herein is defective and imnroper for the following

reasons:

(a) The described point(s) of diversion is unreasonably




vague,

(b) The notice fails to sufficiently describe the purpose
for which the water or facility is to be used, specifically the waéér
in the dam, as required by SDCL 46-2A-4(2).

(c) The statement in the notice of the reasons for the
recommendation of the Chief Engineer is unreasonably vague and in
violation of SDCL 46-2A-4(3).

(d) The notice fails to state specifically where copies of
the Applicaticn may be obtained as required by SDCL 46-2A-4(5).

(e) The notice fails to state that interested persons may
file petitions in this matter up to ten days prior to the oublished

date ror the hearing as required by SDCL 46-2A-4(4) and therebv

deprives interested persons of their full time of review and right

to intervene. |
(f) The notice fails to state that the recommendation is

"subject" to the approval of the Water Managament Board and thereby

inform the public that the recommendation is clearly subordinate to

the Board's opinion as required by SDCL 46-2a-4(7).

(9) That the Water Management Board is without jurisdiction to
hear this matter until each and every requirement mentioned in
paragraphs (7) and (8) has been met.

(.0) That the Corporation has previously acted in bhad faith in
the métter and in violation of the laws of the State of South Dakota
by diverting and appropriating water from Grace Coolidge Creek with-
out, and prior to vbtaining, any vested water right or permit as

required by SDCL Chapters 46-1, 46-2A, 46-4, and 46-5.




(11) That should the proposed permit issue to the Corporation,
Petitioners wculd suffer great and serious harm, including but not

limited to: loss of vested water rights, loss of priority in water

use, loss of the full use and enjoyment of their real property,

loss of income to their cattle and farming enterprises, loss of
water for domestic purposes, and loss in the fair market value of

their properties.

FOR THE ABOVE REASONS, Petitioners respectfully request that
the Water Management Board refuse to accept jurisdiction over the
application of the Corporation or, in the alternative, deny the

application in full.

Submitted hv:

A/é;wéwaz £ o

Andrew B. Reid, Attorney

RROKEYN PLOW LAW OFFICE
Star Route 1, Box 33B
Chadron, Nekraska 69337
Phone: (308) 432-4259

CERTIFICATE OF SERVICE BY MATL

1, Andrew B, Reid, attorney for Petitioners herein do herebv
certify that on this 23rd day of November, 1984, served the above
Petition upon the Applicant and filed the above Petition with the
Chief Engineer by depositing same with the United States Post
Office, first-class postage prepaid, in Chadron, Nebraska, addressed
as follows:

Iittbe rger Beef & Dairy, Inc.
Route 3, Box 13
Hermosa, SD 57744

r. John Hatch, Chief Engineer
Water Rights Division, DWNP
Joe Foss Building

523 East Capitol

Pierre, SD 57501-3181

7 , o 7 ~,



BROKEN PLOW LAW OFFICE
Star Route 1, Box 33B
Chadron, Nebraska 69337
Phone: (308) 432-4259

November 23, 1984

Mr. John Hatch, Chief Engineer
Water Rights Division, DWNR
Joe Foss Building

523 East Capitol

Y :
pPierre, South Dakota 57501-3181 \‘QﬁlgﬁQW

Re: Permit Application No. 1900-2
Water Right Filing No. 021-2

Dear Mr. Hatch:

This is a formal request on behalf of my clients, Helen M.
callan and Mr. & Mrs. Burns, in regard to the above that any
action upon them be extended for at least twenty days for the

reasons given in my letter vo you regarding the Rittberger permit
application.

I am somewhat confused as to what is scheduled to occur on
these as I have not seen the notices or files on them and am not
aware of their current status with your office. I have also been
informed that a notice published on them was defective by stating
that a hearing would be held on December 5, 1984, rather than on
December 15, 1984. Irregardless, if you can, please see that any
consideration of these matters is continued at the present time.

Your attention is appreciated.

Yours truly,

/%WM / /%,:/

Andrew B, Reid, Attorney

cc: Helen M. Callan
Mr. & Mrs. Burns



. L\i ni&! “\ Department of

Water & Natural Resources

Joe Foss Building Water Rights Division

623 East Capitol 605 773-3352
Pierre, South Dakota 57501-3181

Kovember 26, 1984

Andrew B Reid, Attorney
Broken Plow Law Office
St Rt 1, Box 33B
Chadron NE 69337

Dear Mr. Reid:

We have received the petition submitted on behalf of Mrs. Helen Callan.
Enclosed is your check in the amount of $2.50. There is no fee for
filing a petition.

Mrs. Callan and Mrs, Minnie Burns have already requested continuance.
Enclosed are copies of the November 19, 1984 Notice on the typing

error in the publication notice for Water Permit Application No, 1687-2
and the November 21, 1984 Notice for the Automatic Extension of Time

on Water Permit Applications Mo, 1687-2 and 1500-2 and Recommended Delay
for No, 106A-2.

If you have questions, please contact us.
Very truly yours,

Oelis P lil

JghN HATCH, Chief Engineer
Water Rights Division

JH:ks
enclosures

cc: Dan Doyle, Assistant Attorney General




WATER RIGHTS DIVISION
(605) 773-3352

vecerber 5, 1984

Rittberger Beef & Dairy, Inc.
Route #3, Box 13
Hermosa, South Dakota 577k4

pDear Mr. Rittberger:

Enclosed is a Soll/Water Compatibility application that is necded for
diversion of water from your proposed dam. This should be signed and
notarized and returned to the Departrent of Agriculture as soon as
possible so they can handle it at their January meeting. A water sample
is not needed. Also enclosed, is a copy of a Petition to Intervene
submi tted by Mrs. Callan's attorney.

Sincerely,

Tim Schaal
tlatural Resources Engineer

TSems
Eudc. 2
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CONDEIYIONAL APPRGVAL

44120

B

SOUTH DAKOTA DEPARTMENT OF AGRICULTURE

DIVISION OF CONSERVATION

"
..

Rittburger gaaf & Dairy

_‘NAME oF APPLICANT:
Sac's 16,17,20 L 2183-7= 82,5 acres

- LEGAL DESCRIPTION: Porrions of

L]
in : '
SOIL RESTRICTIONS:

BELGW CANNOT BE IRRIGATED:

THE SOIL(S) 1.ISTED

¢ o slope or less. Tha areassof
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11 shall not be {rrigated.

Trrigation 16 linmit
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Spaarfish 9-15% slo

D BELOW CAN BE IRRIGATED
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THE SOILS(S) LISTE
mgmi‘rcmﬂfw FOLL 3

RECOMMENDED MANAGEMENT:
use of u form of
to control soil arosi

conservation tillage and
on and conserve soil
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. DATE
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\in rccommand the
contour Carming
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AL\i -i&‘ e\ Department of
Water & Natural Resources

Jye Foss Building Water Rights Division

523 East Capitol L 605 773-3352
Piarre. South Dakota §57501-7181

January 16, 1935

Andren B. Reid, Attorney
groken Plow Law Offica
¢t Ry !, Box 338B

Chadron NE 69337

Dear Mr. Reid:

gnclosed please find 3 copy of the soil/uater conpatibility perit
Rittbergers received from the Conservation Cemmicsion at the January
1n. 1985 neeting. This permit covers diversion ‘rom their proposed
dry dras dam. Also enclosed is a copy of the coil/water compatibility
permit Rittbergers received in Ocrover. 1979 for diversion from Grace
Coolidge Creek. We believe this should clear up any guestions
concerning appronriate soil/vater acoroval from the Departsant of
Agriculture.

- rd

. /7
- "’ ‘/ ‘l' h’f //‘ "

4

Very truly yours,

JOHN HATCH, Chief Enginecr
Water Rights Division

JH:TS:ks
enclosures

cc: Dan DoYle
Assistant Attorney General

P Y PRI PR CL S A JUORpT




J.M.COSTELLO COSTELLO, PORTER, HILL, NELSON, HEISTERKAMP & BUSHNELL
WILLIAM G, PORTLR ATTORNEYS AT LAW

BENNIS M. HILL 200 SECURITY BUILTING
JAMES S NELSON

L HEISTLRARAMP 704 ST JOSFPH STAEET
GLEME R, BUSHNELL MAILING ADDRESE P O #ox 290
RICHARD 13, SHARSC RAPID CITY, SOUTH DAKOTA 57709
CODWARD C.cAIPI:tNYIIH TELEPHONE 3143-24'0
THOMZS 1. BARN s AREA CODE GOS
DONALD A.PORTER February 28, 1985
THOMAS W, STANTON
PORCAT L.LEWIS
| .
John Hatch -

Chief Engineer!

water Rights Division

Water Management Board

Depatrtment of Water & Natural Resources
Joe Foss Building .

pierre, South Dakota 57501

Re: Our File No. 85-100-13
Jim Borglum
Water Permits Re: Grace
Coolidge Creek

Dear John: ‘

Yesterday, February 27,:1985,'1 telephoned you with
regard to Mr. Jim Borglum and applications #1867-2a, #1900-2, and
106A--2. Today, February 28, 1985, I just received a copy of the
applications and the notice of the hearing. In addition, you
advised that the hearing was going to be held in Pierre on
Wednesday, March 3, 1985.

it is too late for Mr, Borglum, who lives 'in Texas, to
intervene as a party or formally oppose the application by way of
filing a petition. I am, accordingly, in his behalf, writing you
this letter and requesting that you submit the letter to members
of the Water Management Board for their conusideration at the
Board meeting to be held next wWednesday.

Mr. Borglum, who is the grandson'of Gutsom Borglum, and
now owns the Gutslum Borglum Ranch on Grace Coolidge Creek, is
concerned about maintaining:Grace Coolidge Creex as a 'trout
fishing stream, He would iike the Board to keep this con-
sideration in mind when deciding upon the aforesaid applications
and particularly with reoard to the Rittberger Dairy application
to appropriate water.

.You have advised me thkat the 2.5 cubic feet per second
bypass amounts to five or six inches of stream flow required
before Rittberger can divert water. Hopefully, this would be
enough to maintain adequate trout ficshing in the stream. If

T TP S O P U P P I U T T L CU T VU Y U TN I VX IO A AV R R AP SO
b o UL UL



Mr. John Hatch
Page -2-
February 28, 1985

2
there is a danger that this cannot be done, then Mr. Borglum
would respectfully request that the Board only approve the appli-
cation upon the condition that enough water will be maintained in
the creek to sustain trout and trout fishing.

In behalf of Mr. Borglum I want to thank the Water
Management Board in advance for their consideration. With best
regards I am

sincgggly yours, 74/'
-~ ; ( Oy

,/ﬁfg;;s S. Nelson

- /’/

JSN:ckh

cc: Attorney Byron Chrisman

TP TR A AW




wETITION TO HALT WATERkAPPROPRIATIONS FROM
GRACE COOLIDGE CREEK UNTIL ENVIRONMENTAL IiPACT STATEMENT

We the undersigned“residents“and'owners of land along Grace
Coolidge Creek do hereby petition the South Dakota Department of
Wwater and Natural Resources, the South bakota Department of Game,
Fish and Parks, and the South Dbakota Water Management Bcard to
refuse and withhold any approval of any permit or license, includ-
ing the pending application of Rittberger Beef & Dairy, lnc. for
1.18 cfs for irrigation and 3.0 cfs for a 103 acre feet dry draw
storage dam, until said state agencies and board conduct an environ-
mental impact statement pursuant to SDCL Chapter 34A-9 for the
reason that we strongly believe from our experience and knowledge
of the Creek that said appropriations are likely to have significant
effect on the environment of the Creek including subirrigation,
grazing, fish, and wildlife.

NAME ADDRESS DATE

SAMLS RORGLUNM
_ Rox V5. RMOA. S DAYSHA= S11UY
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R

tarch 1, 1985
Andrew Reid
Page 2

Jim Lintz Original Permit No. 106-2

Record of Proceedings from State Englneers Office
application form Jated June 1, 1911
water license dated October 21, 1912

proof of publicazion

transfer form and recelpt

Jim Lintz Application ho. 106A=2

application form dated September 18, 1984
reconmendat fon of Chief Engineer
proof of publication and recelipt

Callan & Burms Application Mo, 1900-2

application form 2 &

2B

recommendatfon of Chief Enginecer
Eurns

receipt from Callan
proof of publication

copy of Water Right Filing No. 021-2
statement by Thomas Calla
dated Januvary 11, 1980

transfer and receipt

copy of nicro-fische
copy of micro-fische
copy of micro-fische
copy of micro-fische

file
file
file
file

n dated January 11, 1930

water Right Filing No. 0349-2

Na. 1645-2, Hermosa Water Users Association
Yo, 1747-2, Assad barari

No. 1635-2, Oliver Purbaugh

‘f we can be of further assistance, please advise.

JH:TS:ks

enclosures

Very truly yours,

S KD

‘JOHN HATCH, Chief Engineer
tlater Rights Division




Abalisl'an. pepartment of
Water & Natural Resources

Joe Foss Building
523 East Capitol
Piarre, South Dakota 57501-3181

wWater Rights Division
605 773-3352

April 4, 1985
WOTICE

T0: Mrs. Helen Callan, Rt 1, Box 41, Hermosa SD 57744
Mrs. Minnie Bender Burns, Rt 1, Box 29, Hermosa SD 57744
James A Lintz, Rt 1, Box 23, Hermosa SD 57744
Rittberger Beef & Dairy, Inc., Rt 3, Box 13, lermosa SD 57744

FROM: John Hatech, Chief Engineer W
Water Rights Division

SUBJECT: Rescheduled liearings on Water Permit Application Nos. 1687-24A,

1900-2 and 106A-2 and Rescheduled Cancellation Considerations
of Water Right Filing Nos. 0138-2 and 0185-2.

The hearings on the above Water Permit Applications and Water Right Filings
were postponed pursuant to a request from Andrew Reid, attorrney representing
“rs. Callan and Mrs. Burns. The hearings before the Water Management Board
will now be at 11:00 am, May 15, 1985 in the Civil Defense Room, located in
the basement of the Capitol Building, Pierre SD.

Ve are recommending the following addition to qualification No. 1 for Water
Permit Application Nos, 1687-2A, 1900-2 and 106A-2:

"The 2.5 cfs flow bypass may be changed by the Water Management
Board, if flow measuruments indicate a need for change."

JH:TS:ks

cct Daniel D Doyle, Assistant Attorney General
Andrew Reid, Attorney
Curt Ireland, Attorney



RECOMMENDATION OF CHIEF ENG INEER FOR WATER PERMIT

APPLICATION NO. 1687-2A, Rittberger Beef & Dairy, Inc.

Pursuant to SLCL 46-2A-2, the following is the recommendation of the Chief
Engineer, Water Rights Division, Department of Water and Natural Resources
concerning Water Permin Application No. 1687-2A, Rittberger Beef and Dairy,
Inc., Hermosa SD.

The Chief Engineer is recommend ing Approval of Application No. 1687-2A
because 1) there is reasonable probability that there s unappropriated water
available for the applicant's proposed use, 2) the proposed diversion can be
developed without unlawful impairment of existing rights, 3) the proposed
use is a nseneficial use and 4) in the public interest with the following
qualifications:

i. No diversions may be made unless there is a flow of at least 2,5 cubic
feet per second® in Grace Coolidge Creek for downs tream domestic use, during
diversion, at the lower end of the Lintz property in the SEX SEX, Section 3,
T3S, R7E.

2. Any diversions from Grace Coolidge Creek are subject to the prior rights
of Mrs. Belen Callan, Minnie Bender Burns and James A Lintz.

3. This permit is approved subject to the irrigation water use questionnaire
being submitted each year.

4, Approval of this permit authorizes storage of up to 103 acre feet annually.

gee the attached report for additional information.

/: " //l /’(jﬁll
C;lﬂ?é{ L /é;;: C‘/¢

¢

JOHN HATCH, Chief Engineer
Water Rights Division
October 18, 1984

% The Chief Engineer willarrange for installation of a Staff Gauge in the
SEL SEL Section 3. A staff gauge is a graduated scale mounted on a plank,
wall or other like object from which the water surface elevation may be
read.




RECOMMENDATION OF CHIEF ENGINEER FOR WATEP

PERMIT APPLICATION No. 1900-2, Mrs. Helen Callan &
- Minnie Bender Burns

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief
Engineer, Water Rights pivision, Department of Water and Natural Resources
concerning Water Permit Application NO. 1900-2, Mrs. Helen Callan and
Minnie Bender Burns, Rt. 1, Box 41, Hermosa SD.

The Chief Engineer is recommend ing APPROVAL of Application No. 1900-2 hecause
1) the proposed diversion can be developed without unlawful impairment of
existing rights, 2) the proposed use is a beneficial use and 3) in the public
interest with the following qualifications:

1. Mo diversions may be made unless there is a flow of at least 2.5 cubic
feet per second® in Grace Coolidge Creek for downstream domestic use, during
diversion, at the lower end of the Lintz property in the SEL SEY Section 3,
T35, R7E.

2. This permit is approved subject to the irrigation water use questionnaire
being submitted each year.

3. That approval of Permit No. 1900-2 recognizes and incorporates the applicable

portions of Water Right Filing No. 021-2 into Permit No. 1900-2 and cancells
the abandoned portions of Water Right Filing No. 021-2.

see attached report for additional information.

e /'. v
?/fm/fzmzf

JOHN HATCH, Chief Engineer
Water Rights Division
October 18, 1984

The Chief Engineer will arranae for installation of a Staff Gauge in the
sc¢l SEL Section 3. A staff Gauge is @ graduated scale mounted on a plank,
wall or like object from which the water surface elevation may be read.




RECOMMENDATION OF CHIEF ENGINEER FOR

WATER PERMIT APPLICATION HO. |06A-2,.James A Lintz

pursuant to SDCL L46-2A-2, the following is the recommendation of the Chief
Engineer, Water Rights Division, Department of Water and Natural Resources
concerning Water Permit Application No. 106A-2, James A Lintz, Rt 1, Box 23,
Hermosa SD.

The Chief Engineer is recommending APPROVAL of Application No. 106A-2 because
1) the proposed diversion can be developed without unlawful impairment of
existing rights, 2) the proposed use is a beneficial use and 3) in the public
interest with the following qualifications:

1. Mo diversions may be made unless there is a Flow of at least 2.5 cubic
feet per second® in frace Coolidge Creek for downstream domestic use, during
diversions, at the lower end of the Lintz property in the SE: SEX Section 3,
T3S, RJE.

2. Any diversions from Grace Coolidge Creek are subject to the prior rights
of Mrs. Helen Callan and Minnie Bender Burns.

3. This permit is approved subject to the irrigation water use questionnaire
being submitted each year.

4. That approval of Permit No. 106A-2 incorporates the applicable portions of
Water Right No. 106~2 into Ho. 106A-2 and cancells the abandoned portions of
Water Right No., 106-2.

See the attached report for additional information.

. - 7 ’l"

0 1 ‘Z/”Z‘z'

5 %'4[( ,% i {

_ JOHN HATCH, Chief Engineer

s-“ Water Rights Division
e October 18, 1984

The Chief Engincer will arrange for installation of a Staff Gauge in the
SEL SEL Section 3. A staff gauge is a graduated scale mounted on a plant,
wall or other like object from which the water surface eievation may be
used,
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Report on Water Permit Applications
on Grace Coolidge Creek
October 13, 1584

Water Permit Application No. 1900-2 submitted by Mrs. Helen Callan and Minnie
Bender Burns is an amendment to change the.diversion point, method or diversion,
and method of irrigation for Water Right Filing No. 021-2. Water Permit
Application No, 106A-2 submitted by James A, Lintz is an amendnent to change tne
diversion point, method of diversion, and method of irrigation for water Right
No. 106~2, Water Permit Application No. 1687-2A submitted by Rittberger Beef
and Dairy Inc., requests 1,18 cfs frca Grace Ooolidge Creek to irricate

82.5 acres, plus a 3 cfs diversion rate fraa Grace Coolidge Creek during hich
flow periods and lccal runoff to £ill a 103 acre feet dry dvaw storage dam.

Discussion

Water Right Filing No. 021-2 with an April 15, 1887 priority date was filed to
divert 1500 miners inches (30 cfs) of water from Squaw Creek '(Grace Joolidge
Creek). The diversion point was to be near the middle of the SWl/4 NE1/4 of
Section 16-T35-R7E to irrigate land in the SE1/4 of Section 9-I35-R7E and the
Nl/2 SV1/4 of Section 10~mS-R7E.  The diversion dam was abandoned in
approximately 1972. The ditch system is still in existence, although it is
evident that it has not been used for Years. HMrs, Callan's husband, Thamas
(deceased) stopped in the Water Right Division Office in January 1980, He stated
he had not beer. able to irrigate for several years because no water was
availeble. Mr, Callan mentic.<d an interest in irrigating when water became
available and asked about changing the point of diversion. Mrs. Callan has
stated some irrigation was acoomplished whenever enough water was available,
The ditch system was not used, but water was punped fram the creek in 1980,
1983, and 1984,

Link icatio =

Water Right No. 106-2 has a priority date of June 6, 1911 and was licensed in
1912 for a diversion rate of 1.0 cfs to irrigate 39.3 acres. ‘'me diversion rate
does not comply with the 1907 law which said the maximum diversion rate cannot
exceed 1.0 cfs for every 70 acres and should be changed. The diversion point is
located in the SW1l/4 NE1/4 Section 10-18S~RJE and the irrigated lands are
located in the SE1/4 SEl/4 of Section 3 and the N/2 NE1/4 and the Sl/4 NE1/4
of Section 10-T3S-R7E. The system consists of a diversion dam, wood flume, and
ditches. The dam and flume would need major repair in order to function
properly. Mr. Lintz reported water was diverted into the ditches in 1976, 1978,
and some in 1980, Water was also punped during 1984.

The Lintz and Callan systems were designed for gravity flow and would require a
large flow in order to function properly. The applicants are requesting a
change in diversion to modify the Systems fram gravity flow to systems that will
pump water directly from Grace Coolidge Creek., The change will enable the
applicants to utilize Grace (oolidge Creek during periods of flow which are
oonsiderably less than what is required for the old systens,

.
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Ritthc , cer Beef and Rairy Inc. ppplication Mo, 1687-23

Rittberger Beef and Dairy Inc. submitted an application October 23, _1979, but
requested the application be deferred pending amenduent of the application. Tne
reason for this request was to work something out with downstream neighbors.

The neighbors believed no wnappropriated water was available because they nave
not been able to irrigate for several years. The Rittberger amended appl ication
includes a 103 acre feet dry draw storage dam which will collect local runorx
and store water diverted from Grace Ooolidge Creek during high flow periods.
They will be able to irricate fram the dam when any by-pass requirements for the
creek cannot be met:, The dam will be located in the NW1/4 sE1/4 of Section 20.
mhe diversion f£rom Grace Ooolidge Creek will be between a point located in the
SE1/4 SE1/4 of Section 17 and a point located in the SE1/4 SW1/4 of Section 16.
They plan to irricate 82.5 acres in the Swl/4 Section 16, SEl/4 Section 17,
NE1/4 Section 20 and the 1471/4 Section 21 all in T3S~K7E.

Table No. 1 is a listing of old Water Rignt Filings on Grace (oolidge Creek.
The Filings are listed from upstream to downstream starting at the Rittberger
property. ' Rittbergers have stated they would like to keep their old Filings.
They believed if Mrs. callan's filing is still valid theirs should be valid.
Rittbergers stated their systems have not been used for many years and cowld
point out only a anall area that resembled a ditch. The ranaining ditcn system
has been plowed over. We are recommending that Rittbergers' Water Right Filing.
Mo. 0138-2 and 0185-2 be cancelled. The other four Filings no. 0250-2, 0349-2,
0287~2, and 0285-2 are located further downstream and close to the confluence
with Battle CreekK. Although some areas still have old ditches, most of the land
has been subdivided for housing and has not been irrigated for many years. We
zre recommending that these filings be cancelled.

Table I
0lG Water Right Filings on
¢race Coolidge Creek
listed Upstream to Downstream

Filing Present Priority Diversion Recommended

No. Quner nate Rate Board Action
0138-2 Rittberger October 15, 1891 20 cfs cancel
0185-2 Rittberger October 15, 1891 4 cfs cancel

021-2 Calian & Burns April 1%, 1887 30 cfs appcove amendmeit

to cnange diversinon
point and rate

0250-2 ahrlin February 17, 1902 2 cfs cancel
0349-2 Ahrlin September 1, 1580 2 cfs cancel
0287-2  #dbrigitt Fuwees  November 21, 1885° 40 cfs cancel
0285-2 Oien October 5, 1881 4 cIs cancel
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The portion of Grace Coolidge Creek, which ‘runs through the Rittberger, Callan
and Lintz properties, is below a large sink hole area 1ceated approximately

1 mile inside the Custer State Park boundary. The creek is usually dry between
the sink hole area and just upstream of where Rittbergers want to irricate.
There are several springs along the creek on Rittberger's property and

urs. Callan's property which contribute to the flow. Mrs. Callan also has a
floying Minnelusa well that is ocontrolled.

Hle do mot have good records of flow on Gra~a Ooolidge Creek. There is a UGS
gaging station jocated upstream of the sink hole area in the SWl/4 NE1/4 or
Section 26~I3S-ROE. There were two gaging stations located below the sink noles
in the SE1/4 SE1/4 of gection 24-T35-R7E but these were discontinued because
1ittle or no flow was getting past the sink holes. Table No. 2 shoWwS the fiow
records since 1950 for a gaging station located on Battle Creek approximately 2
miles downstream of the routh of Grace Coolidge Creek. The table shows that in
the months of May, June, and July there would be enougn flow to irrigate at
least 50 percent of the time. This data is misieading because Grace Conlicge
Creek contributes one-third of the drainage area above the gaging station;
however, this year the flows in Grace Coolidge Creek were approximately twice as
large as Battle Creek flows.

Investigations vere made in Grace Coolidge Creek area several times late in the
sunmer of 1983. In the area where Rittberdars want to divert water, the
estimated flow was 3 oOr 4 cfs. June 6, 1984, the flow using a Marsh McBirney
flow meter was measured at 5.5 cfs just upstream from where Rittberger wants to
divert water (Site No. 1). A £lod of 6.0 cfs was measured at the lower end of
Rittbergers property (site No. 2), 6.6 cfs on Mrs. Callan's property

(Site No. 3) and 7.7 cfs on Jim Lintz's property (site No. 4). During several
visits to the area since June 6, the flow appeared to be the same OC higner.
e flows in Grace Coolidge Creek appear to be greate: this year than in
previous years. The increased flows could pbe attributed to the increased

precipitation resvlting in an increase in groundwaier jevels and spring £low.
conclusion and Recommendation

1n ordar to establish some flow records on Grace Coolidge Creek and to maintain
a flow for downstream domestic use, we are recommending the installation of a

staff gage with a by-pass requirement of 2.5 cfs at the lower end of Lintz's
property.

mj&a;j on No ](‘!QQ..Z

tle are reconmending approval of Water Permit Application Ho. 1900-2 witn tne
following qualifications.

1) That a lcw flow by-pass of 2.5 cfs be required at the lovwer end of
Lintz's property for Jdownstream domestic use.

2) That the irrigation water use guestionaire be submitted eacn year.

3)  That approval of No. 1900-2 recognizes and incorporates the applicable
portions of water Right Filing No. 021-2 into permit No. 1900-2 and
cancells the abandoned portions of viater Pight Filing No. 06~2.

nel-t
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aw] jcation No 106A=2
of Water Permit Application No. 106A-2 with the

We are recommending approval
following qualifications.
fs be required at the lower end of

1) That a low flow by-pass of 2.5 C
Lintz's property for downstrean domestic use.

r use questionaire be submitted each year.

s the applicable portions of
1s the abandoned

that the irrigation wate

2)
3) That approval of No. 106A-2 incorporate
2 into Ho. 106A-2 and cancel

viater Right No. 106-
portions of Vater Right No.-QZ=3+
Je6-T

Application No. 1687-28
We are recommending approval of Water permit Application RNo. 1687-2A with the

following qualifications.

1) ‘That a low flow by-pass of 2.5
Lintz's property for downstream

cfs be required at the lower end cf
domestic use.

unitted each year.

p at the irrigation water use questionnaire be s

z) Th
Timothy G. Schaal
water Resources Engineer
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Table 2

BATTLE CREEK AT HERMOSA

Mean Monthly Flow (cfs)

May Junu July Aug pt

April

Year
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A&lxi ni@l' A\ Department of

Water & Natural Resources

Joe Foss Building Water Rights Division
623 East Capitol 605 773-3352
Pierre. South Dakota 57501-3181

April 4, 1985
LOTICE

TO: Mrs. Helen Callan, Rt 1, Box 41, Hermosa SD 57744
Mrs. Minnie Bender Burns, Rt 1, Box 29, Hermosa SD 57744
James A Lintz, Rt 1, Box 23, Hermosa SD 57744
Rittberger Beef & Dairy, Iac., Rt 3, Box 13, Hermosa SD 57744

7
FROM: John Hatch, Chief Engineer : %W
Water Rights Division

SUBJECT: Kescheduled Hearings on Water Permit Application Nos.(1687-
1900-2 and 106A-2 and Rescheduled Cancellation Considerations
of Water Right Filing Nos. 0138-2 and 0185-2.

The hnearings on the above Water Permit Appiications and Water Right Filings
were postponed pursuant to a request from Andrew Reid, attorney representing
Mirs. Callan and Mrs. Burns. The hearings before the Water Management Board
will new be at 11:00 am, May 15, 1985 in the Civil Defense Room, located in
the basement of the Capitol Building, Pierre SD.

We are recommending the following addition to qualification No, 1 for Watev
Permit Application Nos. 1687-24, 1900-2 and 106A-2:

"Ihe 2.5 cfs flow bvpass may be changed by the Water Management
Board, if flow measurements indicate a need for change."

JH:TStks

cc: Daniel D Dovle, Assistant Attorney General
Andrew Reid, Attorney
Curt Ireland, Attorney




STATE CAPITOL
Pierre. South Dakots 57501-5090
Phcny (605) 773-3215

MARK V. MEIERHENRY
ATTORNEY GENERAL

June 19, 1985

MEMORANDUM

TO: Members of the Water Management Board and Others

FROM: John P. Guhin €H%£Z¢16z:2;iﬁé4;;

Assistant Attorney General
Attorney for Water Management Board

RE: Cancellation of Water Right Filing Nos. 0138-2 and 0185-2;
Proposed Findings of Fact and Conclusions of Law prepared

by the attorney for the Board

1 am enclosing copies of the proposed Findings of Fact and
Conclusions of Law in the above-entitled matter.

pursuant to the Order of the Board, any objection to the
Findings and Conclusions must be veceived by each of the
Board members, by any other party and the attorney for any
party, and by the attorney for the Doard five days before

the meeting at which this matter will be heard. This matter
will be heard on July 10, 1985. By the term "received" is
meant actual receipt of tne ohjecticns at the majiling address.

This memo and the proposed Findings and Conclusions are
today being sent to all those listed in Appendix A.

JPG:do

Enclesure



APPENDIX A

Mr. Robert R. Arend, Chairman
Post Office Box 1187
Aberdeen, South Dakota 57401

Mr. David Waldner

Milbrook Colony

Post Office Box 265

Mitchell, South Dakota 57301

Dr. Leland Harms
3630 West Main
Rapid City. South Dakota 57701

Mr. Dennis C. Decker
930 idaho, S.E.
Huron, South Dakota 57350

Ms. Marian B. Gunderson, Secretary
811 West Third
yankton, South Dakota 57078

Mr. Merwyn H. Walter, Vice-Chairman
Rural Route #1

Post Office Box 57R

Howard, South Dakota 57349

Mr. Daniel J. Doyle

Assistant Attorney General
Natural Resource Section
Office of Attorney General
Room B-102, Anderson Building
Pierre, South Dakota 57501

Mr. Andrew B. Reid , Esq.
star Route 1
P.O. Box 33B
Chadron, Nebraska €9337

Mr. Melvin Wedmore, Esq.
P.O. Box 2183
Rapid City, south Dakota 57709

Mrs. Helen Callan
Route 1, Box 41l
Hermosa, South Dakota 57744

Mrs. Minnie Bender Burns
Route 1, Box 29
Hermosa, South Dakota 57744

Mr. James A. Lintz
Route 1, Box 23
Hermosa, South Dakota 57744




Rittberger Beef & Dairy. Inc.
Route 3, BOX 13
Hermosa, South Dakota 57744

My, John Hatch

Chief Engineer

Division of Water Rights

pepartment of Water and Natural Resources
Joe Foss puilding

pierre, South Dakota 57501
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BEFORE THE WATER MANAGEMENT BOARD

STATE OF SOUTH DAKOTA

IN THE MATTER OF THE
CANCELLATION OF WATER RIGHT
FILINGS NO. 0138-2 AND
0185-2

FINDINGS OF FACT AND
CONCLUSIONS CF LAW
AND FINAL DECISION

FINDINGS OF FACT

1. on October 15, 1891, a water right was located
on Squaw Creek now known as Grace Coolidge Creek, for 1000
miners inches, the equivalent of 20 cfs. This filing is
known as No. 0138-2.

2. Also on October 15, 1891, a second water
right was located on Squaw Creek, now known as Grace Coclidge
Creek, for 200 miners inches, the equivalent of 4 cfs. This
filing is known as No. 0185-2.

3. In 1956, Rittherger peef and Dairy, .nc.
purchased the property on which these water filings had been
made. Rittberger thereupon suceeded to any rights in those
water rights filings which then enisted.

4, Rittberger did not utilize the water located
under the filings for irrigation at any time during 1956 to
1983.

5. By 1983, Rittberger had plowed over most of
the ditches identified in the filings.

6. Rittberger made no showing of legal excuse
for failure to irrigate during the period 1956 to 1983.
Specifically, Rittburger failed to show that there were not
three years during that period when water was not available

for irrigation.

Ty X7 el )
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7. Rittburger diad irrigate between 40 to 60
acres in 1984, allegedly relying on the old filings.

8. Notice of the proposed cancellation of the
filings was given to Rittberger by letter dated October 12,
1964.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over this matter.

2. All notices required by the Constitution and
statute have been given.

3. A water right jocated before 1907 under
statutory law can be forfeited or abandoned consistently
with statutory law and consistent with the Constitution.

4. A water right located under the statutory law
hefore 1907 is forfeited when three years of nonuse occur
without legal excuse.

5. The burden is on the holder of “‘he water
right to show the existence of legal excuse including failure
to irrigatse hecause of lack of water.

6. rRittberger failed to show the existence of
any legal excuse fcr failure to irrigate between 1956 and
1983; specifically, Rittberger failed to show that there
vere not at least three years during this period, during
which water was not available for irrigation.

7. A forfeiture under South Dakota statutory law
is effective upon the passing of the three year period of
nonuse without legal excuse. No agency oOr judicial action

is required to make the fozfeiture effective; the forfeiture

2
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statute is self-executing. The hearing of the Board under
SpCL 46-5-37.1, ena:ted in 1983, merely tests whether the
forfeiture took place at all.

8. The plowing over of many of the ditches
formerly used for the conveyance of water under the old
filings together with the failure to use the water for
irrigation for over twenty-five years indicates that the
water rights in question were intended to be abandoned and

were abandoned.

9. Abandonment, like forfeiture, is effective
upon the occurrence of the statutory prerequisites without
agency or judicial action: the abandonment statute is self-
executing. In the case of abandonment the hearing of the
Board under SDCL 46-5-37.1, enacted in 1983, merely tests
whether the abandonment took place at all.

10. The doctrine of laches does not apply in this
case. First, allegation of the State is that the water in
guestion was returned to the public over a decade ago.
Therefore the right sought to be vindicated is a publ.ic one.
The State cannot be barred by laches from enforcing a public
right. Second, the State cannot be barred by laches from
failing to seek a declaration of this right, one actually
not used between 1956 and 1983 was forfeited or abandoned.
The State had no notice that a valid right was asserted
after 1956. The State did commence an actior within a
reasonable period after the irrigation in 1984 was commenced.
Third, there is no laches shown by the failure to use the
administrative process before 1984. Although the Board

could cancel rights before 1983, the Legislature put in




place a Clearly defined administrative remedy only ip 1983
and this action was commenced in 1984, Furthermore, the
extremely high number of "paper" ang riparian rights which
might be asserted wil} nNecessitate g vVery lenghty pPeriod
before each claim can be diSCOVeréd and litigatea. In 1984
alone, ovet five hundereq old location notices ang water
rights filings were cancelled by the Board,

11. SbCL 46~-5-36 angd 37, insofar as they are
self-executing Statutes, are consistent with both the due
Process clause of the South Dakota Constitution and the due
Process clause of the Uniteq States Constitution.

12, Ssouth Dakota water statutes are designed to
maximize the beneficial uses of water, South Dpakota Statutes
do not contemplate that water rights not used for Substantjia)
Periods of time May be revived at the whim of the former
water tight holder, A contrary result te that adopted here
would be OPposed to the clear meaning of South pakota witer
law and woulg set off a rush to revive water rights Presumed
to be lost for decades, A minimum of hundreds of water
rights could be reviveg dnd the water rights regime in the
Black Hills area would be Severely disturbed, The result
would contrary to the Spirit and letter of South Dakota
water law,

DECISION

The witer right filings No, 0138-2 ang No. 0185-2

are declared to be Loth abandoneq and forfeited,

BY THE BOARD:
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MELVIN D.WEDMORE
ATTORNEY AT LAW
F. O.BOX 2183

RAFID CITY, SOUTH DAKOTA 577090 AREA CODE 605
3048 CLOCK TOCWER PLAZA TELEFPHONE
2525 WEST MAIN STREET 343-9040

July 2, 1985

TO: Members of the Water Managenent Board and Others
FROM: Melvin D. Wedmore

RE: Proposed Findings of Fact and Conclusions of Law of
Rittberger Beef and Dairy

Enclosed please find "Memorandum Objecting to Proposed
Findings of Fact and Conclusions of Law and Final Decision"
which contains my clients proposed Findings of Fact and
Conclusions of Law,. The enclosed document is today being
sent to all those listed in AppendiXx AU,

Respectfully,

ol TS |

Melvin D. Wedmore

MDW/d1lw

Enclosure




BEFORE THE WATER MANAGEMENT BOARD
STATE OF SOUTH DAKOTA

IN THE MATTER OF THE ) ME&ORANDUM
CANCELLATION OF WATER RIGHT ) OBJECTING TO PROPOSED
FILINGS NO. 0138-2 AND 0185-2 ) FINDING3 OF FACT AMD

CONCLUSIONS OF LAW
AND FINAL DECISION

This Memorandum is submitted by Riftberger Beef &
Dairy, Inc., by and through its attorney of record, Melvin
D, Wedmore, concerning objection to the propoised Findings of
Fact and Conclusions of Law and Final Decision.

The following objections to specific Fiadings of Fact
are made:

1. Proposed Finding of Fact No. 5 should be stricken
and modified to state as follows:

"Prior to 1983, some, but not all, of the ditches to be
used for irrigation were plowed over."

This modification 1is based upon the record of the
hearing held May 15, 1985, wherein it was established that
the ditch leading from the diversion point was in existence.
In addition, proposed Finding of Fact No. 5 is 8 gener-
alization which is unsupported by the record and so broad as
to be misleading.

2. Proposed Finding of Fact No. 6 should be stricken
and modified to state as follows:

"Rittberger has shown that the point of diversion was
usually dry and had and still has insufficient flow to allow

use of the water from the original point of diversion."




This }modification is based on the wuncontradicted
statements of the witnesses at the hearing held on May 15,
1985.

Legal excuse does exist when there is physical cause
beyond the appropriators control which prevents appro-

priation of the water. Rocky Ford Irripation, Co. V. Kents

Lake Reservoir Co., Utah, 135 P.2d 108 (1943); Scherck v.

Nichols, Wyo., 95 P.2d 74 (1939); and Yentzer v. Hemenway,

Wyo., 440 P.2d 7 (1968), stating ". . . nonavailability as
well as other factors not under the appropriators control,
is properly a matter of defense, and contestants in a water
abandonment case are not obligated to show availability over
a period of nonuse. . . M. In the case und r consid-
eration, the contestants have shown that water was not
available in that the diversion point was usually dry or had
very minor flow.

Sentence Number Two of Proposed Finling of Fact No. 6
igs irrelevant to the case at hand, for the reason that the
statute under consideration, SpCL 46-5-37, requires "a
period of three years'". In other words, threce consecutive
years of nonuse without legal excuse. The record in the
case tends to establish there were periods of three consecu-
tive years when water Wwas not available for use either
because the diversion point was dry or the water flow was 50
minimal as to be insufficient for irrigation. I1f the second

sentence of Proposed Finding of Fact No. 6 were accepted,

then, for example, if an appropriator irrigated in 1950 thru

2
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1956, butlnot in 1957, and again in 1958 thru 1965, but not
in 1966, =nd again in 1967 thru 1971, but not in 1972, and
then 1973 thru 1985, that water right would be forfeited,
Clearly, that is not an accurate statement of the law,
either its letter, spirit or intent.

3. Proposed Finding of Fact No. 7 should be stricken
and modified to state as rollows:

"Rittberger did irrigate between 40 to 60 acres in the
summer of 1984, under the valid water rights in existence at
that time."

This modification is based on the record and the law.
Proposed Finding of Fact No. 7 is a misstatement and is
misleading.

Until a declaraticn of forfeiture has been made, the
owner of the water still retains the title to it and is

Justified in its use. Sturgeon v. Brooks, Wyo., 281 P.2d

675, 683 (1955) citing Horse Creek Conservation District v.

Lincoln Land Co., Wyo., 92 P.2d 572 (1939); See also

Carrington v. Crandall, 1Idaho, 147 P.2d 1009 (1944);

Wheatland Irripation District v. Laramie River Co., Wyo.,

659 P.2d 561 (1983); and Beaver Brook Reservoir and Canal

Co. et al v. St, Vrain Reservoir and Fish Co., Colo., 40

P.1066 (1895),

All of these cases, and others not cited, hold that if
use occurs under a water right prior to the action for

forfeiture, then there can be no forfeiture,

ki )
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In the case under consideration, irrigation in the
sumoer of 1984 prici to the Notice of Cancellation, makes
forfeiture nonapplicable as aguinst the appropriator.
(Emphasis added.)

The following objections to specific Conclusions of Law
are made:

1. Proposed Conclusion of Law. No. 3 should be strick-
ern and modified tc state as follows:

"An appropriated water right located before 1907 under
starutory law can be forfeited ov abandoned consistently
with statutory law and conristent with the Constitution."
(Emphasis added.)

This modification is based upon the very wording of
SiCL 45-5-37 where it states in part 'when any person
entitled to the use of appropriated water. . .".

2, Proﬁosed Conclusion of Law. No. 4 should be strick-
en and modified to state as foilows:

"An appropriaied water right located under the staﬁ;to-
ry law before 1907 is forfeited when three years of nonuse
occur without legal excuse."”

This modification is made for the scame reason as
modificétion to proposed Conclusion of Law No. 3 which is
set out above.

3. Proposed Conclusion of Law. No. 5 should be strick-
er and modified to state as follows:

"ehe burden is on the proponet of water rights cancel-

lation to show that no legal excuse exists."

T UTY. TPR PRy I R TN DR N




This modification is hased upon the case of Yentzer v,
Hemenway, Wyo., 440 P.2d 7 (1968), wherein the Court held
.that . contestants in a water abandonment case are not ob-
ligated.to show availability over a period of nonuse. In
other words, the Court put the burden of proof on those who
would try to show that the water right had in fact been

abandoned -and/or forfeited. 1In this case, the burden lies

with the State Engineer.

4. Proposed conclusion of Law. No. 6 shculd be strick-
en and modified to state as follows:

"Rittberger has shown that for most of the perioc
between 1956 and 1983 the point of diversion as to the water
rights;under censideration, was dry or had such a minimum
‘flow of water that it was not feesible to attempt irrigation
therefrom,"

The reason for this modification is based upon the
record in this case, and additionally, the cecond part of
the proposed Cénclusion of Law No. 6 is & élear misstatement
of tha law and is only meant to confuse and mislead the
trier of fact in this case. The statute requires nonuse for
a period of three consecutive years, mnot mnonuse for any
three years during an extended period of time. See argument
concerning objection to proposed Finding of Fact No. 6.

5. "Proposed Conclusion of Law. No. 7 should be strick-
en and modified to state as follows:

"A water right is not forfeited or abandoned "pou the

'

_mere passage of three years without « declaration of

5
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forfeiture by tiue Board or a judicial body. In addition,
prior to a Board declaration of forfeiture, the owmer of
water right still retains title to it and 1is justified in
its continued use thereof. A lack of water at the point of
diversio= 1is a substantive fact to be considered by the
Board in determining whether or mnot the water right has been
forfeited or abandoned. - Water Right Filings No. 0138-2 aad
No. 0185-2 were not forfeited because the mer2 passage of

time does not result in forfeiture. Prior to a declaration

of forfeitur:, the owner of water right may put the water to
beneficial use Since the right has continued in existence,
no revival of the right is necessary. 1f the owner of the
water right puts the wafer to beneficial use opricr to a
declaration of forfeiture, the water right cannot be deemed
abandoned or forfeited."

: This modification 1is tased upon the administrative
fules of the Board which require notice and an opportunity

to be heard regarding the cancellation of a water right.

ARSD 74:02:01:40. Additionally, the Court of Wyoming has

concluded "that until a declaration of forfeiture has been

made, the owner of the water still retains title to it and

Brooks,

is justified in its continued use.' Sturpgeon V.
Wyo., 281 P.2d 675 (1955). In addition, Idaho and Colorado

take the same view when deciding this issue, and it is

interesting to note that Garton in his Law Review Article

has taken a consistent position in stating, after a compre-

hensive review of the water law of South Dakota, that the




loss of rights by forfeiture or abandonment is not automatic
upon the failure to apply water tc beneficialluse. Garton
went on to state in his Law Review Article that if a

bonafide purchaser for value without notice purchases land

which has water right appurtenant to it, that the individual
would take the right unaffected by claim that had been
abandoned or forfeited by his predecessors. In addition,
the statement implies that unless a persen is put omn notice
that a water right is under consideration for cancellation,
he is justified in its use and if he applies it to benefi-
cial use prior to notice of cancellation, the water right is

not lost. Garton, South Dakota's System of Water Management

in its Relaéioh to Land Use and Economic Development, 21
S.D.L Rev. 1(1976).

6. Proposed Conclusion of Law. No. 8 should be strick-
en and modified to state as follows:

"The plowing over of many of the ditches formerly used
for the conveyance of water under old filings is not dispos-
itive of the question of whether or not there was intent to
abandon a water right given the fact that under modern
irrigation practices, pumps and pipes are used for irriga-
tion rather than ditches."

This modification is based upon the record in this
case.

7. Proposed Concluston of Law. No. 9 should be strick-

en and modified to state as follows:

7
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“Abandonment 1like forfeiture is effective upon the
occurrence of statutory prerequisites which require agency
or judicial action; the abandonment statute 1is not
self-executing."

This modification is based upon the‘law of South Dakota
and the laws of various western states. SDCL 46-5-36 states
"If the owner of the land to which the water has become
appurtensnt abandons the use of such water upon such land,
such water shall become public water, subject to general
appropriation.' Clearly there is no way under the wording of

this statute that it can be determined to be self-executing.

If it was in fact determined to be self-executing, then how
would one know if it were abandoned. There is nothing in
the statute to put a person on notice as to what constitutes
abandonment, therefore, there has to be some type of action
eitherlby the Board or through a judicial body which decides
whether or not abandonment has occurred. As the Supreme

Court of South Lakota has stated in Cundy v, Weber, 300

N.W.17 (1941), "the abandonment of a property right results
from a concurrence of an intention to surrender and the
actual relinquishment thereof." Clearly the Court has set
out that this statute is not self-executing. There has to
be a determination of intent to surrender along with an
actual reliﬁquishment, for abandonment of a water right.

8. Proposed Conclusion of Law. No. 10 should be

stricken and modified tec state as follows:

8
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"The doctrine of laches does apply in this case. The
State had notice that there -are valid water rights beine
asserted., The State has consented to these valid water
rights and did not commence action until after an extremely
large number of years had passed and after appropriation
under the right. (Emphasis added.) The State cannot be
excuséd for their unreasonable delay in bringing this action

/
merely because the Legislature put in a clearly acrined

administrative remedy in 1983 into the statute. The aban-
donment and forfeiture statutes have been in existence since
1907 and therefore, the State is on notice, and in particu-
lar, the Department of Natural Resources through the Water
Management Board is put on notice that abandonment and
forfeiture can cccur in this state. The Agency had proce-
dures set up for conducting its business. An agency was set
up long before 1983 and the statute was on the bocks long
before 1983. They caﬁnot now say that because the statute
¢id not give a defined adminiétratlve remedy, that the
agency could not pursue forfeiture and abindonment cancel-
lations in this state.

This modification is further.based upon the fact that
the second sentence of Proposed Conclusion of Law No. 10 is
a misstatement of the law. The 1last two sentences of
Proposed Conclusion of Law No., 10 are clearly irrelevant and
have absolu;ely no basis in the record and therefore, should
be stricken., They tend to mislead, confuse and cloud the

jssues before the Board in this case.

9
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9, Proposed Conclusion of Law. No. 11 should be
stricken as a misstatement of ége law. The statutes are not
self-executing as has been set out 1ﬂ case authority cited
hereinbefore and due process does apply as everyone 1s
entitled to notice and an opportunity to be heard and the
Board has recognized this in its own administrative rules.
ARSD 74:02:01:40.

10. Proposed Conclusion of Law. No. 12 should be
stricken and modified to state as follows:

“"South Dakota Water Statutes are désigned to maximize
the beneficiai uses of water. Beneficial use of the water
prior to notice of cancellation is consistent with South
Dakota law and prevents the water right from being abandoned
or forfeited."

The reasons for this modification include the fact that
under the law as set out numerous times hereiﬁbefore, water
rights which are used prior to notice of cancellation are
rights which are in existence at the time of their use.
They are in existence and therefore it is irrelevant to
state that they are revived at the whim of the former water
right holder. The water rights are in existence; we have a
current and present water right holder. No revival is
necessary. In addition, the last three sentences of the
proposed Conclusion of Law No. 12 are clearly irrelevant und
have no basis in the record.

The following objection to the Final Decision is hereby

made.

10




The Proposed Final Decision is clearly erroneous in
that it is not based upon the law or the record in this case
and is not consistent with the factual background of this
case. In addition, the Board's decision relates to forfei-~
ture and abandonment of a water right. The water rights
which were under consideration dealt with appropriation of
water. Rittherger has a riparian right to this water which
was founded and fixed under the law of 1907 and a riparian

right cannct be lost for nonuse. Germain Irrigating Ditch

Co. v. Hawthorne Ditch Co., 143 NW 124 (1913).

Further objection is méde to the Proposed Final Deci-
sion of the Water Right Board for the reason that the water
right cannot be forfeited for domestic uses. Domestic uses
included gardening and watering of livestock and other uses
as set out in the statutes and the case laws. If the
decision as proposed entails forfeiﬁﬁre or abandonment of a
domestic use of a riparian right, then the decision is void
against the law of the State of South Dakota.

Respectfully submitted,

ol T - bdodena

Melvin D. Wedmore
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MELVIN D.WEDMORE
ATTORNLY AT LAY
P, O.LOX 2183

RAPSID CITY, SOUTH DAKOTA 587709 AREA Cobil tart
I04R CLOCK TOWEN PLAZA 1101 PHONE
G005 WEST MAIN STRELT [ERTTINAN}

August 22, 1985

Water Rights Division

South Dakota Department of
Water and Natural Resources
Joe Foss Building

pierre, SD 57501

Gentlemen:

Please forward to me a copy of the water rights issued to
Rittberger Beef and Dairy at the June nearing of the water
rights board.

Thanking vou and with best (égards, I am,

Very truly yours,
’M\J«QM—';V\ -D [ W_

Melvin D. Wedmnre

MDW/d1ls




Ah\i n!&' a\ Department of o
Water & Natural Resources

Joe Foss Building Water Rights Division
$23 East Capitol 605 773-3352
Pierro, South Dakota 57601

NOV 19 1835

Rittberger Raef & Dairy, Inc,
Rt 3, Box 13
Hermosa, South Dakota 57744

Dear Sir:

Enclosed herewith is your Water Permit No. 1687=-2A a5 approved by the Water
Management Board authorizing you to construct your water diversion system and

the woter to benefiqial usge, not exceeding the limits as specified in said
Water Permit No. 3687'5&

Also enclosed is Form 10, Notice of Completion of Works and Application of Water
to Sencficial Use. which you are to complete and submit to the Chief Engineer
when you have completed the system and/or have put the water to beneficial use.
An inspection can ther be scheduled so that your Water License may be issued to
you, thus completing your acquistion of a Water Right.

Very jrul

OHN HATCH, Chief Engineer
ater Rights Division

JH: WS
enclosure

PLEASE NOTE: Certain changes can be made in your permit within the five year
construction period, usually without affecting the priority date provided an
application .o amend your permit is made within the five year period-i.e. changes
in location or number of diversion points (wells) or location of land to be
irrigated. Well locations for wells into the same aquifer can be nioved up to

660 feet without application.

Applications to amer: a permit after the five year construction period will be
sssigned 3 new prio-:t date. Applications to change water sources, to add lands
or increase origiral diversion rates, if approved will usually receive the date of
.he new application as a priority date regardless of the five year construction
period.

WNR-809-5/83
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water Rights Division
605 773-3352

November 19, 1985

alvin N Wedmore, Attorney
PO Box 2183

papid City SD 57700

Dear 'r. Viedrore:

As reaquested, enclosed is a conpy of ¥Water Pennit fio. 1687-2A, Rittberger
Beef and Tairy,

Very truly yours,

Jaind HATQH, Chief Engineer
Water Rights Division

Jil:ks

¢ nclosure




Foim 12
Permit No. 1687-3A

Upper Cheyenne - Water District
Report Of Examination Of Works And/Or Application of Water To Beneficial Tlse

TO: Chief Engineer, Water Rights Program, DENR, Foss Bldg., Pierre, SD 57501

I have this day, July 9, 1996, made a thorough examination of the water use system constructed by mm[gg:

Beei & Dairy. Ing. of HCR 83, Box 13, Hermosa, SD 57744 holder of Permit No. 1687-24, bearing the priority
of Ogtoher 22, 1979 authorizing the diversion of 1.18 cu. fi. per second and the storage of 103 acre-feet of the

waters of Grace Coolldge Creek (Squaw Creek) for jrrigation purposes, in Custer County.
1 have to report on the conditions of the same as follows:

A. Works used to divert the water:
9 inch Berkeley Centrifugal purap. Model BZRH CW, Serial No. 6240795

mounted on a 4 cyl. Datsun pickup

B. Works used to transport water to plce of use:
several hondred feet of 10 inch 2luminum and PVC pipe

C. Works used to apply water t beneficial use:
10 inch gated aluminum and PVC pipe

The system is in the following condition Gaod.. The point of diversion is located Between a point located 1320
fect west & 300 feet north of the SE comer of Section 17-T3S-R7E (SE 1/4 SE 1/4) and 3 peint located 1550
MMUHMUMMLWM@M. The works are capable
of diverting and conveying to the place of use 0.96 cu. ft. per second of water which is to be used for irrigation.
Water has been put to beneficial use to the maximum extent as follows:

SW 1/4 SW 1/4 Section 16-T3S-R7E— 30 Acres
NW 1/4 SW 1/4 Section 16-T3S-R7E-- 2
SE 1/4 SE 1/4 Section 17-T3S R7E— 15
NE i/4 NE 1/4 Scction 20-T3S-R7E— !8
NW 1/4 NW 1/4 Section 21-T3S-R7E- 2

comprising a total of 67 acres of l:nd and the license should be issued for 0,96 ~fs.
Aoplicable permit qualifications have beer: complied with: Yes X

Exceptions to complimce are: Storage Jam was ant constructed  Date Report Completed: July i7, 1996

sfa}/ A /ﬁ/;.ﬂ

Timothy G. Schaal, P.E.
Natural Resources Lngineer
DENR, Water Rights Program
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REPORT ON II\SPECTION OF PERMIT NO. 1687-2A
Other permit(s) ascocnated with the project: XXXX
DATE OF INSPECTION July 9, 1996

NAME & ADCRESS OF INSPECTION CONTACT/ Ered Rittberger
RELATIONSHIP TO PERMIT HOLDER, IF APPLICABLE: owner

NAME & ADDRESS OF PERMIT HOLDER: Rittberger Beef & Dairy. HCR 83. Box 13, Hermosa.
SD 57744

DIVERSION POINT LEGAL. LO"ATION Between a point located 1320 feet west & 300 feet aorth

Pump:

1) Make Berkeley Centrifugal
2; Model B6ZRH CW, Serial No, 6240795

3) Size 9inch
4) Capacity XXX GPM

Motor:

1) Make 4 cyl. Datsun Pickup

2) Model No. XXX

3) Horsepower rating XXX hp

DISTRIBUTION LINES OR CANALS:

gated 10 inch aluminum and PVC pipe

CHEMIGA1ION EQUIPMENT:

1) Does chemigate NQ

PERMIT QUALIFICATIONS AND REGULATIONS:

1) Soil and water permit lands agree with lands being irmgated and lands listed on penmt yg_a
2) Special qualifications 0 permit being abided by yes

3) Al structures, wells and lands on map y_e_a_(ﬂg_d_am_c_o_n.ﬂr_gﬁgm

4) Irrigation Questionnaires checked to determine if permit owner started irrigation by the end of

construction period mu[ﬂgaﬂmmmmmm—w
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

REAT FACES, GREAT PLACES.

July 25, 1995

1687-2A

Fred Rittberger

Rittberger Beef & Dairy, Inc.
1ICR 83, Box 13

Hermosa, SD 57744

Dear Mr. Rittberger:

The inspection of your water use system and the inspection of the extent of application of watcr to
beneficial use, as developed under Water Perinit No. 1687-2A, has been complated. Your final water right
document, the Water License, can now be issued.

Statutes require that we charge a $50.00 fee for the inspéétion and issuance of the Water License. Upon
receipt of the $50.00 fee from you, we will begin processing your Water License.

Please remit fee to:

Department of Environment & Natural Resources
Water Rights Program

523 E. Capitol

Pierre, SD 57501-3181

Sincerely, ,

(el B oot

Cheryl F. Frost

§ cretary

Water Rights Program
(605) 773-3352

NOTE: On check or money order, please specify your permit number. This will insure proper handling of
the fee.
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DEPARTMENT of ENVIRONMENT
and NATURAL RESQURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKQTA 57501-3181

OCT 17 1396

1687-2A

Fred Rittberger

Rittberger Beef & Dairy, Inc.
HCR 83, Box 13

Hermosa, SD 57744

Dear Mr. Rittberger:

Enclosed is Water License No. 1687-2A and Receipt No. 415046 tor $50.00 which was assessed for an
investigation and issuancc of the license. Water License No. 1687-2A is the final document which
completes the process oi obtaining a water right.

As long as you use the water beneficially, as stated in the Water License, State Water Laws provide that
you have a continuing right to use the water.

Very truly yours,

OHN HATCH, Chief Engineer
Water Rights Progran.
(605) 773-3352

ks
enclosures




RECEIPT

Divisioa of water Rights ,
South Dakota Department of Environment and Natural Resources
. Pierre, ———— - __,.,_——- Ce.p il 10 96
* pcrivep oF R yperger Beef £ Dalry, lRces HCR B3, Box 13, ¢ Ve Tk
"lhc following amount in fees for services rendered as pmvidcd for by law: O " J,tf‘"}
e M === e
e 1o Appropriate Water. 10 cunslrucl: \ ! ‘ y

L Fee for Application for Permit No.
LI . o
s and to put water to peneficial use

1o Appropriate Water, for Fulure

Fee for App\'\cmiun for Permit No o
' |
cn ycars.

USE e
Fee to retain Future Use Permit NO. ——— after period of sev
Fee for Inspecting Constiucted Works, confirming pencficial use and issuing Water

1687-2A 50100

License NO. ———
___———__._’-M_,

nsfer Form ——————
-

Fee for Filing Tra
—

‘ o Fec for Filing Extension Request e —
» Fee for //’_____
| ——————" ——
(Any Other Work Provided by Law)
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DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOS BUILDING
098 £23 EAST CAPITOL
Januery 9, 1 PIERRE, SOUTH DAKOTA 57501-3181
NOTICE
10: RITTBERGER BEEF & DAIRY INC, FRED RITTBERGER, RR 3 BOX 13, HERMOSA, SD

57744

FROM: Ron Duv!all, Natﬁfél Resources Engineer
for John Hatch, Chief Engineer
Water Rights Program y (

SUBJECT Reportmg Requxrement for 1997 Imoauon Questionnaire(s)

v
P ST A T e S

Our records indicate that the 1997 Imgauon Queshonnanre(s) has not been submitted for Penmt No(s)1687-2A
1923-2 & 2061-2. The request for the Questionnaire was dated October 17, 1997. , The Water Management
Board has directed that owners of waier permits who have not submitted the 1997 Inigatiori Questionnaire(s) be
given notice of permit violation and a hearing to be held by the Board. The hearing is to determine what action
is to be taken for violation of Water Permit No(s) 1687-2A, 1923-2 & 2061-2 quallf cation:

"Thls pe"mu is approved subject to the Imganon Water Use Questionnaire bemg submitted each year."

The hearmg will be held at 9:45 am, February 25, 1998 in the Floyd Matthew Tralmng Centcr, Joe Foss
Building, 523 E Capitoi, Pierre, SD, and will be conducted pursuant to SDCL’ 46-1-12, 46-1-14, 46-2-9,
46-2-11 and 46-2-17. These are contested case hearings pursuant to Chapter 1-26. A-cording to SDCL
46-1-12, the Board may suspend a permit for a period of up to one year for the first violation of a permit
qualification or up to three years for a second violation, or cancel a permit for a third violation. Following the
hearing, the Water Management Board can:

1 Suspend or ca.ncel Permit No(s) 1687-2A, 19232 & 2061-2 in accordance with applicable provisions of
SDCL 46-1-12;

2. Postpone any action; or

3. Take no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by
a lav yer. These and cther due process rights will be forfeited if they are not exercised. Decisions of the
Board may be appealed to the Circuit Court and the State Supreme Court as provided by law.

If the questionnaire(s) is(are) received in this office on/or before February 20, 1998, you will no longer be in
violation of your permit and your name will be deleted from the Board agenda. 17 you have questions or need
assistance in completion of the irrigation questionnaire(s), please contact Genny McMath at (605) 773-3352. .

NOTE: Please contact the Water Rights Program, Joe Foss Building, 523 E Capitol, Pierre, SD (605-773-
3352) to assure access to the meeting room for the handicapped or to obtain an interpreter tor the hearing
impaired.
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DEPARTIAENT of ENVIRONMENT ‘
and NATURAL RESOURCES |
JOE FOSS BUILDING |
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

REAT FACES, GREATPLACES.

January 22, 1998
1687-2A
32
2061-2
Fred Rillbérgcr
RR 3 Box 13
Hennosa, SD 57744
Dear Mr. Rittberger:
I am wriliné to acknowledge receipt of your 1997 irrigation questionnaires. You may
disregard the January 9, 1998, “Notice” concerning reporting requirements for Water Permit

Nos. 1687-2A, 1923-2 and 2061-2.

The information vras received in our ofTice prior to the Water Management Board meeting and
your name has been deleted from the agenda.

e, @R TR, T UEOORRRATE R RS e 5

If you have any questions, please contact me.

Sincerely,

- //2_3/71[[ /L

Genny McMath
Environmental Scientist
Water Rights Program
(605) 773-3352
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOt FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57601-3181

www.state.sd.us/denr
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January 14, 2000
NOTICE

TO: RIﬁBERGER BEEF & DAIRY INC, FRED RITTBERGER, HCR 83 BOX 13, HERMOSA,
SD 57744

FRCM: Ron DuQall, Natural Resources Engi.rcer
for Garland Erbele, Chief Engineer 7
Water Rights Program

SUBJECT: choniﬁg Réquircihem for 1999 Irrigation Ques;tionnaire(s)

: Our records indicate that the 1999 Irrigation Questionnaire(s) has not been submitted for Pexinit Mo(s) 1687-24,
' 1923-2 & 2061-2. The request for the Questionnaire was dated October 7, 1999. ', The Water Management
\ Board has directed that owners of water permits who have not submitted the 1999 Irrigation Questionnaire(s) be
:f given notice of permit violation and a hearing t¢ be held by the Board. The hearing is to determine what action
t is to be taken for violation of Water Permit No(s) 1687-2A, 1923-2 & 2061-2 qualification:

X "t ‘ g L3 . 3 s - ‘
"This pe it is approved subject to the Irrigation Water Use Questionnaire being submitted each year."

S [SF PER pee . i . - o .
The hearing will be held at 1:30 pm, Maich 1, 2000 in the Floyd Matthew Training Center, Joe Foss Building,
523 E Capito!, Pierre, SD, and will be conducted pursuant to SDCL 46-1-12, 46-1-14, 46-2-9, 46-2-11 and
46-2-17. These are contested case hearings pursuant to Chapter 1-26. According to SDCL 46-1-12, the Board
may suspend a pennit for a period of up to one year for the first violation of a permit qualification or up to three
years for a second viclation, or cancel a permit for a third violation. Following the hearing, the Water

Management Board can:

1 Suspend or cancel Permit No(s) 1687-2A, 1923-2 & 2061-2 in accordance with applicable provisions of
SDCL 4£-1-12;

2. Postpone avy action; or

3. Take: no action.

The hearing is an adversary proceeding. The permit owner has the right to be present or to be represented by
a lawyer. These and cther due process rights will be forfeited if they are not excrcised. Decisions of the
Board may be appealed to the Circuit Court and the State Supremie Court as provided by law.

Ll & S

If the questionnaire(s) is(are) received in this office on/or before February 28, 2000, you will no longer be in
violation of your permit and your name will be deleted from the Board agenda. If you have questions or need
assistance in completion of the irrigation questionnaire(s), please contact Genny McMath at (605) 773-3352.

NOTE: Please contact the 'Water Rights Pregram, Joe Foss Building. 523 E Capitol, Pierre, SD (605-773-
3352) to assure access to the mesting room for the handicapped or to obfain an interpreter for the hearing

impaired.
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BEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

s JOE FOSS BUILDING
523 EAST CAPIYOL
PIERRE, SOUTH DAKOTA 57501-3181

www,state.sd.us/denr

(ReAT FACES. CREATLACES

January 24, 2000

! _V‘A\
C1687-2A>
7 1923-2

2001-2

Fred Rittberger

Rittberger Beef & Dairy, Inc
HC 83 Box 13

Hermosa, SD 57744

Dear Mr. Rittberger:

I am writing to ackxiowlcdge receipt of your 1999 irrigation questionnaires. You may disregard

the January 14, 2000, “Notice” concerning reporting requirements for Water Permit/Right Nos.
1687-2A, 1923-2 and 2061-2.

The information was received in our office prior to the Water Management Board meeting and
your name has been deleted from the agenda.

If you have any questions, please contact me.

Sincerely,

/‘Z“”‘*z‘% e

Genny McMath
Environmental Scicntist

Water Rights Program
(605) 773-3352
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DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

Chear Faces. Cher Puaces. ° www.state.sd.us/denr

August 11, 2003

Dear Water Right Holder;

The SD Department of Environment and Natural Resources is alerting Grace Coolidge Creek
water right holders of low flows in the stream. On July 30, 2003 a staff engineer measured the
flow in the creek at less than two (2) cubic feet per second (cfs) on the Lintz propery. Water
rights on Grace Coolidge Creek have the qualification that no diversions from the stream are
authorized unless the flow at the lower end of the Lintz property is at least 2.5-cfs.

South Dakota water law gives the highest priority to domestic use, which includes livestock
watering. If levels become critically low, the department must issue shut-off orders to protect
domestic water uses. Once these orders are issued, the department will continue to monitor
water availability and should conditions improve, the shutoff orders would be rescinded.

This is not a shutoff order. This letter is only intended to give you advanced warning that flow
in Grace Coolidge Creek is quite low and water right holders need to closely monitor water
usage. If shut-off orders are issued, you will receive another letter from the department.

If you are interested, the US Geological Survey has an Internet site showing river flows at 150
stream gauging stations across the state. Go to sd.water.usgs.gov and click on “Realtime
streamflow data via satellite”.

Thank you for your cooperation. If you have any questions, please contact Mark Rath or Don
Stroup at (605) 773-3352.

Sincerely,

P orsatil o,

Donald E. Stroup
Natural Resources Project Engineer
DENR Water Rights Program



Water Permit No. 1b8f-7\’
Rittberger Beef § Dalr\, Inc.

2 e

Timethy G. Schaal
Natural Resources Engineer III
July 17, 1996
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2005 Water Management Board Irrigation Questionnaire
Please fill out and return before December 2, 2005
REMEMBER! Return of this questionnaire is required whether or not you irrigated this year.

Return the completed form(s) to the Water Rights Program at 523 E Capitol, Pierre, SD 57501-3181  (605) 773-3352
or send your form(s) electronically over the internet at https://www.state.sd.us/eforms/secure/eforms/E0455V4-1Q.p> if

Permit No. 1687-2A Any address/ownership corrections?
FRED RITTBERGER Mew owaership should be
EIC'I'QSEB%?(E% BEEF & DAIRY INC Fred Ki H be,?c, « Sons Lne
HERMOSA SD 57744 Telephone No. 805 35> (73"
1. Is the system constructed? ‘*yes _K no___ 3. Is the land enrolled in CRP? *yes ____ no_+«—
*Type of system used (check all that apply): *If yes, through what year?
centerpivots ______ towlines _____ biggun____ 4. Did you apply chemicals or fertilizer through the
flood_t”_ sprinklers ____ other system in 20057 yes no

5. If more than one water source is listed below, circle

. o . "
2. Did you iigate in 20057 “yes no_s" each source used. A. GRACE COOLIDGE CREEK

*If yes, number of acres irrigated .
**If no, list reason(s) in comment box and answer No. 3:
Comment Box

Office use only

C reek s c(r\/ . BBBA AB | AA

BC | BD | AC | AD

I e RECEIVED
C jD/ - NOV 2 1 2005

CC | CD |DC| DD
WATER RIGHTS

|—1 square mile —-{ PROGRAM

Acreage permitted for irrigation under No. 1687-2A (see above section map for help reading legal descriptions)

sec 16-T003S-RO7E, CC ~ 30.00 acres
sec 16-T003S-RO7E, CB -- 2.00 acres
sec 17-TO003S-RO7E, DD -~ 15.00 acres
sec 20-T003S-RO7E, AA - 18.00 acres
sec 21-T003S-RO7E, BB - 2.00 acres

Please provide your 2005 water use to irrigate the above acreage on the REVERSE side of this form.
For an updated example questionnaire, please refer to the reverse side of your cover letter.



j_{@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.s l.us/denr

CREATFACe. GheaTPLACES
November 30, 2005
No. 1687-2A
Fred Rittberger & Sons Inc.
HC 83 Box 13
Hermosa SD 57744
Dear Sirs:
Enclosed is a partially completed “Notice of Transfer” form for use in filing an ownership change
on Water Right No. 1687-2A. The water right is currently listed in the name of Rittberger Beef &
Dairy Inc.

The transfer form should be checked over for accuracy and signed by the new owner. Upon
completion, return the form to our office with a required filing fee of $2.50.

South Dakota Water Law 46-5-30.3 requires Notice of any sale, grant, lease, conveyance or other
transfer of a water permit or water right to appropriate water to be filed with this office within
ninety days.

If you have any questions, please contact me.

Sincerely,

Karen Schlaak

Water Rights Program

605 773-3352

email: karen.schlaak(@state.sd.us

enclosure



NOTICE OF TRANSFER OF OWNERSHIP

To: Chief Engineer No 1687-2A
Water Rights Program, DENR T
523 E. Capitol
Pierre, SD 57501-3181 Date: /2. 30-05"

I/We request that Water Right/Permit No.  1687-2A

formerly owned by:  Rittberger Beef & Dairy, Inc.

be transferred to: (name & address) /’—/f'e(( E;ﬂ&JQQ_QY’ 9 Sons rrs
: ‘ J
2513 Rittberger Kd.
Her mosa 4 S.D. S2729Y TelephoneNo. 255~ 2(// 75"

Title to the following described land(s)/property has been transferred as described above:

67 acres — W %2 SW % Sec 16; SE 4 SE %4 Sec 17; NE % NE %4 Sec 20 and NW Y4 NW V4 Sec 21;
all in T3S-R7E

I/We understand that the validity of Water Right/Permit No. 1687-2A has not been determined by this
transfer action. If I/We have any questions on validity, I/We understand that only the Water Management Board
has the authority to determine if a water permit/right is valid (see note).

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program, as
evidence of the change of ownership.

A fee of Two Dollars and Fifty Cents ($2.50) is required to cover the filing fees as required under

SDCL 46-2-13. This form must be signed by the new owner.

Tne ; . ..
I/'We ﬂec\ ﬁ t“H’ b _rg ey ¥ Sens + Vl, the new owner, certify that the above information is true and correct.

" L
(Signed by new ofvner)

NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has
expired. Once a water permit is developed and the water used, the permit becomes a right. A water
right may be lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned. Y CE/ I/ED
2. Forfeiture - no use of water for three year period without legal excuse. 4/‘/ ~3.
3. For a third violation of a condition of a water permit/right. %TER é’}?gg
P,
@oegz%,r



RECEIPT
WATER RIGHTS PROGRAM

k'S LT e

South Dakota Department of Environment and Natural Resources

Date _Januyary 3 2006

RECEIVED OF Fred Rittberger & Sops, 25113 Rittherger Rd, Hermosa SD 57744

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No. to Appropriate Water, to construct
and to put water to beneficial use

Fee for Application for Permit No. to Appropriate Water for Future use

Fee to retain Future Use Permit No. after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing
Water License No.

Fee for Filing Transfer Form 1687-2A 2150
Fee for
Fee for Issuing New Well Driller’s License No. forC.Y.
Fee for Renewal of Well Driller’s License No forC.Y.
Fee for Issuing Well Pump Installer’s License No. for C.Y.
Fee for Renewal of Well Pump Installer’s License No. forC.Y.
(Any Other Work Provided by Law) TOTAL 2.50

M

No. PEPLS oy e S

Chief Engincer
/




January 4, 2006

Fred Rittberger & Sons Inc
25113 Rittberger Rd
Hermosa SD 57744

Dear Sirs:

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

1687-2A

I am writing to acknowledge receipt of the ownership change for Water Right No. 1687-2A. The
transfer has been completed. The water right formerly listed in the name of Rittberger Beef &
Dairy Inc., is now listed in the name of Fred Rittberger & Sons Inc.

Enclosed is your Receipt No. 002130 in the amount of $2.50. If I can answer any questions for

you, please contact me.

Sincerely,

A /(/’LI{W o Z,—%L
Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352
email: genny.mcmath@state.sd.us

enclosure



RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT

APPLICATION NO. 1687-2A, Rittberger Beef & Dairy, Inc.

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief
Engineer, Water Rights Division, Department of Water and Natural Resources

concerning Water Permit Application No. 1687-2A, Rittberger Beef and Dairy,
Inc., Hermosa SD.

The Chief Engineer is recommending Approval of Application No. 1687-2A
because 1) there is reasonable probability that there is unzppropriated water
available for the applicant's proposed use, 2) the proposecd diversion can be
developed without unlawful impairment of existing rights, 3) the proposed
use is a beneficial use and 4) in the public interest with the following
qualifications:

1. No diversions may be made unless there is a flow of at least 2.5 cubic
feet per second* in Grace Coolidge Creek for downstream domestic use, during
diversion, at the lower end of the Lintz property in the SEL SEZ, Section 3,
T3S, RJE.

2. Any diversions from Grace Coolidge Creek are subject to the prior rights
of Mrs. Helen Callan, Minnie Bender Burns and James A Lintz.

3. This permit is approved subject to the irrigation water use questionnaire
being submitted each year.

4. Approval of this permit authorizes storage of up to 103 acre feet annually.

See the attached report for additional information.

C ?Q%&.

JOHN HATCH, Chief Engineer
Water Rights Division
October 18, 1984

% The Chief Engineer will arrange for installation of a Staff Gauge in the
SEL SEL Section 3. A staff gauge is a graduated scale mounted on a plank,
wall or other like object from which the water surface elevation may be
read.




Report on Water Permit Applications
on Grace Coolidge Creek
October 18, 1984

Water Permit Application No. 1900-2 submitted by Mrs. Helen Callan and Minnie
Bender Burns is an amendment to change the.diversion point, method of diversion,
and method of irrigation for Water Right Filing No. 021-2. Water Permit
Application No. 106A-2 submitted by James A. Lintz is an amendment to change the
diversion point, method of diversion, and method of irrigation for Water Rignt
No. 106-2. Water Permit Application No. 1687-2A submitted by Rittberger Beef
and Dairy Inc., requests 1.18 cfs from Grace Coolidge Creek to irrigate

82.5 acres, plus a 3 cfs diversion rate from Grace Coolidge Creek during high
flow periods and local runoff to £ill a 103 acre feet dry draw storage dam.

Discussi
lan an s i io -

Water Right Filing No. 021-2 with an April 15, 1887 priority date was filed to
divert 1500 miners inches (30 cfs) of water from Squaw Creek (Grace Coolidge
Creek). The diversion point was to be near the middle of the SWl/4 NEL/4 of
Section 16-T3S-R7E to irrigate land in the SEl1/4 of Section 9-T3S-R7E and the
N1/2 Swl/4 of Section 10-T3S-R7/E. The diversion dam was abandoned in
approximately 1972. The ditch system is still in existence, although it is
evident that it has not been used for years. Mrs. Callan's husband, Thomas
(deceased) stopped in the Water Right Division Office in January 1980. He stated
he had not been able to irrigate for several years because no water was
available. Mr. Callan mentioned an interest in irrigating when water became
available and asked about changing the point of diversion. Mrs. Callan has
stated some irrigation was accomplished whenever enough water was available.
The ditch system was not used, but water was pumped from the creek in 1980,
1983, and 1984.

; licatio 10622

Water Right No. 106-2 has a priority date of June 6, 1911 and was licensed in
1912 for a diversion rate of 1.0 cfs to irrigate 39.3 acres. The diversion rate
does not comply with the 1907 law which said the maximum diversion rate cannot
exceed 1.0 cfs for every 70 acres and should be changed. The diversion point is
located in the SWl/4 NE1/4 Section 10-T3S-R7E and the irrigated lands are
located in the SE1/4 SEl/4 of Section 3 and the N1/2 NE1/4 and the SWl/4 NEl/4
of Section 10-T3S-R7E. The system consists of a diversion dam, wood flume, and
ditches. The dam and flume would need major repair in order to function
properly. Mr. Lintz reported water was diverted into the ditches in 1976, 1978,
and some in 1980. Water was also pumped during 1984.

The Lintz and Callan systems were designed for gravity flow and would require a
large flow in order to function properly. The applicants are reguesting a
change in diversion to modify the systems from gravity flow to systems that will
punp water directly from Grace Coolidge Creek. The change will enable the
applicants to utilize Grace Coolidge Creek during periods of flow which are
considerably less than what is required for the old systems.




Rit ‘ icati ~

Rittberger Beef and Dairy Inc. submitted an application October 23, 1979, but
requested the application be deferred pending amendment of the application. The
reason for this request was to work something out with downstream neighbors.

The neighbors believed no unappropriated water was available because they have
not been able to irrigate for several years. The Rittberger amended application
includes a 103 acre feet dry draw storage dam which will collect local runotfi
and store water diverted from Grace Coolidge Creek during high flow periods.
They will be able to irrigate from the dam when any by-pass requirements for the
creek cannot be met., The dam will be located in the NWl/4 SE1/4 of Section 20.
The diversion from Grace Coolidge Creek will be between a point located in the
SEl1/4 SE1/4 of Section 17 and a point located in the SEl/4 SWl1/4 of Section 16.
They plan to irrigate 82.5 acres in the SWl/4 Section 16, SEl/4 Section 17,
NE1l/4 Section 20 and the MW1/4 Section 21 all in T3S-R7E.

Table No. 1 is a listing of old Water Right Filings on Grace Coolidge Creek.
The Filings are listed from upstream to downstream starting at the Rittberger
property. Rittbergers have stated they would like to keep their old Filings.
They believed if Mrs. Callan's filing is still valid theirs should be valid.
Rittbergers stated their systems have not been used for many years and could
point out only a small area that resembled a ditch. The remaining ditch system
has been plowed over. We are recommending that Rittbergers' Water Right Filing.
Mo. 0138-2 and 0185-2 be cancelled. The other four Filings No. 0250-2, 0349-2,
0287-2, and 0285-2 are located further downstream and close to the confluence
with Battle Creek. Although some areas still have old ditches, most of the land
has been subdivided for housing and has not been irrigated for many years. We
are recommending that these filings be cancelled.

Table I
0ld Water Right Filings on
Grace Coolidge Creek
listed Upstream to Downstream

Filing Present Priority Diversion Recommended
No. Qéper Date Rate Board Action
0138-2 Rittberger October 15, 1891 20 cfs cancel
0185-2 Rittberger October 15, 1891 4 cfs cancel
021-2 Callan & Burns April 15, 1887 30 cfs approve amendment

to change diversion
point and rate

0250-2 Ahrlin February 17, 1902 2 cts cancel
0345-2 Ahrlin ) September 1, 1880 2 cts cancel
0287-2 *Alb;ightﬂm’“ November 21, 1885 40 cfs cancel

0285-2 Oien October 5, 1881 4 crs cancel




The portion of Grace Coolidge Creek, which runs through the Rittberger, Callan
and Lintz properties, is below a large sink hole area located approximately

1 mile inside the Custer State Park boundary. The creek is usually dry between
the sink hole area and just upstream of where Rittbergers want to irrigate.
There are several springs along the creek on Rittberger's property and

Mrs. Callan's property which contribute to the flow. Mrs. Callan also has a
flowing Minnelusa well that is controlled.

We do not have good records of flow on Grace Coolidge Creek. There is a USGS
gaging station located upstream of the sink hole area in the SWl/4 NE1/4 of
Section 26-T3S-R6E. There were two gaging stations located below the sink holes
in the SE1/4 SFE1/4 of Section 24-T3S-R7E but these were discontinued because
little or no flow was getting past the sink holes. Table No. 2 shows the flow
records since 1950 for a gaging station located on Battle Creek approximately 2
miles downstream of the mouth of Grace Coolidge Creek. The table shows that in
the months of May, June, and July there would be enough flow to irrigate at
least 50 percent of the time. This data is misleading because Grace Coolidge
Creek contributes one-third of the drainage area above the gaging station;
however, this year the flows in Grace Coolidge Creek were approximately twice as
large as Battle Creek flows.

Investigations were made in Grace Coolidge Creek area several times late in the
summer of 1983. In the area where Rittbergers want to divert water, the
estimated flow was 3 or 4 cfs. June 6, 1984, the flow using a Marsh McBirney
flow meter was measured at 5.5 cfs just upstream from where Rittberger wants to
divert water (Site No. 1). A flow of 6.0 cfs was measured at the lower end of
Rittbergers property (Site No. 2), 6.6 cfs on Mrs. Callan's property

(Site No. 3) and 7.7 cfs on Jim Lintz's property (Site No. 4). During several
visits to the area since June 6, the flow appeared to be the same or higner.
The flows in Grace Coolidge Creek appear to be greater this year than in
previous years. The increased flows could be attributed to the increased
precipitation resulting in an increase in groundwater levels and spring f£low.

i) ok i Jatio

In order to establish some flow records on Grace Coolidge Creek and to maintain
a flow for downstream domestic use, we are recommending the installation of a
staff gage with a by-pass requirement of 2.5 cfs at the lower end of Lintz's

property.

1 fcabie 19002
We are recommending approval of Water Permit Application No. 1900-2 witn the
following qualifications.

1) That a low flow by-pass of 2.5 cfs be required at the lower end of
Lintz's property for downstream domestic use.

2) That the irrigation water use questionaire be submitted eacn year.

3)  That approval of No. 1900-2 recognizes and incorporates the applicable
portions of water Right Filing No. 021-2 into Permit No. 1900-2 and
cancells the abandoned portions of Water Right Filing No.-106=2.

DEL-C




EppJ j Qatj on No 1 0622

We are recommending approval of Water Permit Application No. 106A-2 with the
following qualifications.

1) That a low flow by-pass of 2.5 cfs be required at the lower end of
Lintz's property for downstream domestic use.

2) That the irrigation water use questionaire be submitted each year.
3) That approval of No. 106A-2 incorporates the applicable portions of

Water Right No. 106-2 into No. 106A-2 and cancells the abandoned
portions of Water Right No. -021-2.

. /06 -2
Application No, 1687-2A

We are recommending approval of Water Permit Application No. 1687-2A with the
following qualifications.

1) That a low flow by-pass of 2.5 cfs be required at the lower end of
Lintz's property for downstream domestic use.

2) That the irrigation water use questionnaire be submitted each year.

Ay A hec

Timothy G. Schaal
Water Resources Engineer
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