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47550 Talar Ncht Loeation,
Ovorpeci: Water Rig.t hotlen dn Weroby piven, to anl whon 1t nay con-

Ry carn thnt WO, AL, Ovaruenek and AJF, Ovoryacl,
AL, Ovoengel ot a1 boing vagidanty o+ M being the ovnevs of real
aronerly in the County of Yonnington, Stato el
Jouth Pakota, anag wolng eitizong of the Unitod Stntag over tho aga of

hwnnty»mnv ¥yaarn Lavae thig day lozatad ang clain mader the 1awsg ol tho
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dn1 Jol .:tmt:rs 1vu: undae Ltha Laceg of the Stntn or fouth Imkota ai It

hundrad.(&CO) inched, niners SEAsuremant under 4 gix inel brasura of the

wastar ol Spring Crnck in naig Count,, uoing the whnle of tha watoces of

suaig Crdnl al lho wointy Wrreinaier don ignated, to-vit: fueh wirbors will

vo diverted fron the bed of tio stremm of said Sneing Creel at o noint
nagay auq jﬁst Voot of the uorthaaut“cdrner n tia Covtnvast quurtor(TWJ
of the hOlu;Wﬁb; quazrtar (UZ’) of section nmuber eizht (8) 4in Towiship

two (2) fouth of rangn nuuour nine {3) Pang of tha Slack IAi1ls lovidien
in gaid Souwnty ang Jtate, and will La fonducthed fron sadqg Toint in a
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either tharveof to a 00¢1 just Soﬁtherly Trom the conter 1ina ot saection
evnshiin two {3) Sourh of Tanzs nine Tast Llaes Fills levi-
dinm, Such point veing on CY Near the fagt line ° sild Rection nine (o
and gadd wafors vill Le sonduecteq “ron mnid last neint in o Doutheri-

the Mst line o0 81id Seetion nina (2} g thanae-
ural channel of gaidq Loring Qroel:

nilling, Lanaiiactuvines

2 J

wricnitwral and deyestio Iur—

Sating said festions five (5) nizny (8) and nine (9). faid water right
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BPRATE OF SOUTL LATO T )
co AY Y XIooovIow

COWITY € ILYLINGTON )

I, terry Leltis, uion iy ouvth Gepose NG Be sy chiat T owoe
3 o - P

votewint on tnd oyeri ted the Vest Lo3f of Scetion 9 from the

b

crring of 1955 1o the spring of 1038 i thet 1 111 well oee
I I ] L

o
cucintec with thev certain wiiter »i;ht viiel L. 10int of

diversion juct weet of the ey therst cornnr of thie Norilwviecot

cuirter of tle Yortiivweet qu "‘+r of Yection 8, Townsliy i,

Sovtl. of Ringe 9, Best of toe Biewl Lil.e Cerivicn, vhich
roinit of diversion wons fox ircigeting Sections £, 6 i 9,

gaume Tovmeliy snd Dunge ceseribod ce Cverpeel: weter right.

o

fnd I live ovned wna operstled ny ienceh on fyring Creek o few
Y

S _ ,
Ales up tlhe creek since 1837 te 1950. inc I knm" of mr ovn

1:.1”\'.’ edge thrt

[N

or the veriod of yeire tibove Geoe

v
‘

gsic witer right e ncet i tny wiy necew for irvigrting JUTLOSE

ibed 1l zxt

’_n

or ¢ny oiluer purposc. I tlso know of my cum Imewledge 1hict
our*nb tle tbove yeirrs witer poessed #be 1oint of divercion videh
coule Live been Civertee i noue oi it owee diverted tlrough

LTic point of Civercion.

lurther ceyonent siyeth nzugl.t.

Subseribee nd sworn Lo before e 4ic \50‘“‘__-_(\ty of
-~ 1
L, ‘):}."L_&I.ﬁ{t./.’.- ..Aeho.

MY BPMMISTIBN Eapihoe

aonE 18, 1981 “4 /,_ /Z_a_ fu«cL{fz& <.

Rt A Y Tu/)
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: . S
A {
GTLIE (2 LCUTE 3230074 )
Lo R
COUNTY O 1315K1N6T0n ) Tt

3dlines

t
< T e e o o e

LD Guenderp

re
.

Uron 1y ostl cepoce tne 5oy

Iowis vell ccouiinbed with shin “verpeck Tloce in Yermington

Ceunty, South Iukste, Irow the yziye 29%E _ _to 1080

vod bl t L owee cleo requeintec Witk She s ber richt 1or tle Over-

reelr Ylace whick hite ¢ woint or divessto. Just vert 11 tle Jlorin-

o
[N

-

tret corner (o ihe orthwest Cu:rter of “hc Dorthweet fturrter ol

Section Tight, Yowaskiy Two, Jcull f lLiuge ine, Birt i the

Fleek Lills iericirn, wiicl, voiat 9F viversicn wee 1or irvigeting

-~

VYections Vive, Light enc Nine in the sims: Towned i inG Tanie dez-

N .

cribev wg the Cverpecis waler vight sune 1 lmiow i oLy cun movwlede

N

i

thet for the gperiot ol yeirs cbove Ceteribed soit weter ri Lt we

7,

3

0t in eny wey used for irriec ting purroses or tnr other ILUT.0S ¢S
snd I otieo Imow of 1y ovu knoviledpe tleodt cvring the sbove yeurs
viter yussed the point of diversion vdoich could leve veen Giveirtged

tne Lo know thet none of it wee wivaried throush siic joint of

Purther cepeacnt savesl, n.uelt, .
/ Y
_éuwnamémzuzep;l 7 L’A_xﬁéw/u

-
dubseribed guo sworn to before ne this I fuy oof

v

Vg .
e I VX S

L 1950,

MY GOMMISBIBN WXt id ——41:\5'.-%;1- ./__/,7‘ ) C "C:C.;F.Z./Hq:‘i(_
dhNE 10, 951 . g E
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STATE OF SOUTH DAKOTA )
1

' 8 AFFIDALEVIT
COUNTY OF PEMNINLTON )

}
|
; I, Jesge D. Daugiierbvough

i
i
{
{
i

} I wus well acauainted with the Overpeck Place in Pennington

County, BSouth Dakots, from the rears ‘“_;9;2 __ to 1950
{ =

and Shat I was also acquainted v'ith the water right for the Over<
1

reck Place which hae a point »f diversion just west of the North-

k‘eaat corner of the NorthWGet‘Quarter of the Northwest Quarter of

Bection Eight, Townahip Two, South of Rauge Nine, Bast of the
§

Bluck Hills Heridisan, which boint of diversion was for irrigating
i

3ections Five, Eight and Niné in the dame Townahip and Range des-
| .

icribed as the Overpeck water right and I know of my own knowledgs
that for the period of years above described sald water rignt was

not in any way used for irrigating purpoeses or any other purposes

1

and I also know of my own knowledge that during the above years
; » v

water passed the point or diversion which could have been diverted
‘end I know that nono of it wae diverted throuzh saild point of

i
diveraion.

Fusrther deponent sayeth nsught.

A 4 4
. YA ”
E QJA.;./M»(_. Ly v on ey /C-u-f"/*?uga//

Subscribed and sworn to before me this _j&thdéy of

ovenmber 1950.

?

lly comrilesion expires

(}—/i

e

5 /5/51 ) Notary Public

!




FRERAY
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RO OF LOUTH s RGw. )
TR L IroaNvIoU

CILETY O rastIVGTON

I, Jrtiur feag leubiugh, upon 1y ovth cepoge e :z:y’l
ves & tenint on tle Cverveck plecee in Tennington County,
Soutﬁfﬁmkotr from tle syring of 2627 to 4l cpring of 1419
enc thrt I oare well scouiduted with thet rincl: curing thows<
verre e 1 wig operiting it, oino Lhat‘- w;tiilao Vel
securiatee vith thet certedn witey fith wnich by yoint
ci civerzion Just .est 01 the 1?01“{311(.1:‘.‘.1‘. crrner ol the orth -
west urrter o1 {le Nortiwcst gusrterol Hectien £, Tovaskiy o,

Couth ¢i linpge 9, Bsist i the =liek Yille LTeridien, vizcl peint

i aiveveion wis for irripeting Section 5, 8 tut ¢, geme Tovnihii
snu Ronpge Gescribed ce Cverreck victer right., I ciso oreri ted

fue owned Vest Leli of feewdon © iremc 161V ©o 1958 ind I kiow of

N

20w knowlecge thet for toe yeriod of verrs tbove cscribed theo
M ¢ 1

grice weter 1ight wes uol in tny iy used Zor ivryi soting puriogee
L J A .1 1

or iny other purpose. 1 #lasc Xuow ol iy ovm lnowiedge thet

t

Curing the thove retr: weter prered the peint of divertion wlick

crulo bLeve been ¢ivertec ué nouc 01 it wie Giverted thy ceuph s i
rToint ol diverzion.

urtler ceponcnut seyell naught.

{ a

JLUR Ut YR /
. 4
P 4

cubecribeu spe sworn to bevYore ne this. Z 7 iy oof

Jever fas 1950

g
' . ./:/ p
: - ¢
a4 !?s,'~'vi,-_;,o~ --u--..a’_.\ /// LIA_..Q( df’- ——
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STATE OF UOUTH DAKOTA )
33: AFFIDAVIT
i COUNTY OF PENNINGTON )

I, J. GORDON BEOWN, upon my oath devoes and eay that I wae a

tenant on the Overpeck place in Peunington County, South.Dakotn, f
‘rom the Spring of 1912 to the Spring of 1917, and that I was

well acquainted with that ranch during those years as I wss operx--

ating it and that I aw. 'also well acquaintel with that certain
.water right which has a point of diversion just west of the
Nort.east corner of the Northwest Quarter of the Norivhvest Quarter

of Szotion Eight, Towaship Two, South of Range Nine, FEast of the

nr e e o L

Blavk Hills Meridian, which point of diveralon uas for irrigating '
’Secﬁlona Five, Eight and’ﬂ!na, same Township and Pangé, desoribed i
a8 the Overpeck Water Right, and I know of my own knowlaaga tnnt
for the period of yzars above deseribed *that said watey rigrt
was not in any way used for irrigating purposes or sny othey
purposes. |

I alao knnw of my oﬁn kuowledge that ~during the above years

water passed the polnt of diversion whlhh Pould bqve baen divehteﬂi

é and, none of 1t wae diverted through said pc*nt of diversion.

f Furtner deponent, sayeti nsught. ' '

I )= o7

e q '
f; i 71/) /4,f/’)) /,‘./'.’.-.’-'.‘,U"i—&r—"’_‘“-

H ’
} .
‘v

is Subscribed and eworn to before e thie .Z42%zy of
d November, 1950,

>

| —rn—. —

I
Notary vallc P

; ~

I

e

- ——————— e




Sam Vedmore - Gar Tater Right 0456-2
ilermoua, S. Dai. “foring Creoelk

Dear lr, Vedmorets

In accordance with your application mil the Officiel Opinion
of the Attomey Goneralls Office, we arc enclosing hercvwith our
approval and ceytifilcate covering the change in the point of diver-
" sion of the above Overyeck Wator Rignt,

I note your comrents relative to the statement of the Scil
Conaervationist to the offeot that because of the indefinite
flow of Spring Creek it might require more than one second foot
~ to irrigate 70 acres of land. However, the law requires that
"we do not grant an amount 4n excess of one cubic foct of water

per gacond for mach sevenly acres, or the squivalent thereof,
delivered on the land foi' u specified time in each year, Thig
rule 18 a part of the Statute and, of course, we vould have no
authority to grent a diversicn in excess therebo. Trusting
that this will clear the matter up for you, we are

V. Yours very tiuly,

Ly DIAN W TOUCES
T'ne. . Ctete 'npineer
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Ly ‘ . CHAIGS OF FOTID OF DIVLARLTOU :
s . CHEZIGS OF FOTHD OF DIVRRGTGH U1 7:30 am D
. AP TR0
(TR RIZNT LONATLON T AL IO IR
. . Vg D
Vo, 0liHd-2 (County ile. 7532)

Overpeck 2ight
,.pplicatiorz is heweby rade for the approvial of the Biate Fncineer Lo tle esteblish-
nent of o GW poiav of Qiversion for diverting a nrososiionate share of bhe water

established unler the Cverpecl: Water Aiiht which osipinally elains ei:ht hundezd {700}

riners inches of the waler of Cpring Creek diverted at a roint near and just vesd

of Lhe Yortheast esrner of the Novbliwest guacter (IT0)) of Secbtion eipht ovashins tws
C(2) uO\lth, zange nine () fast of Lie Dlac!: Hills Yeridian in Penaincton Cenaty.
The mnew poinl of Giverulen is necessary beeorsz of bthe laeb thab the waler W

vight, after heing acqiired, became appurtenanl to fectiones (9), eipht (3) and .
none (7)) aad that T eleim wiithowt less of priority, my cihare ol the waber cizht by

virtue o the purchasc cf lawi in Secticins five (5), eight (8) and uine ($) to whish
lands a portlcn of thz T Mur rijLt is now appurtenant,
Y '

'

The ovaership of land tpon which irvikable arcas are 1o

irrigeble 11 now as £ailown:

G. 3. Vielke W} Section 8, Townghip 2 South, Renge 9 Fast

Deseripbion

100 acres irvigable

———t mpmwim ® s = s s s A4 MR A i = s m eie e e e e eemm et mw 4§ e mimie - = . - s —— s w s B4 s e

“an Wednose  BEE Section 5, E& Seo*ion S, Soction 9, Towmuhip & Scuth, Range S East

Leser »"Ju,. 97

800 acoes Lrrijenic

e
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- . _ 2 ) ..
The amomt claimed in this apolication Jer UL oaint Yo diversion, in - so-
poriien to the ire igeble aer ecse is therelon __t]_'lﬁ’_-_' of the kobs ) amount yiiich
¢ be claimed for the ireizshle acr-ane op ___Z__QQ_‘“____ QAiners inches (e, Tt./cee))

but not in excess of the rate of one vtilic feov oof water ror seeond Tor vaeh gevent

. ‘e - B EEE TR §5 54 v

acres, ol the equivalent thercol, delivered on the land for g speeific tine in cach

Yeer &s srovided under seciion 61.7110 of 4he 5DC for 162¢,
Tke new point of diversion to be located 2500 feer seuil =301 west of the
eorner ccrmon to sections £, 11, 3 and 9y TWo. 2%, <anze 9%,

Ibis cew point of diversion, to the test of my incwiedse, will nob injure or

hers any oller Eroperty ovmer.

- T T N ——
AR 20
Statle of South Dakotez Pl 2T

i

County of Pennington

I San Vedmore being first Ay svworn on ny oeth depose ang 5ay:
That my relaticn to the ttove ¢ @dplication is that of owmner of Tand so dese; ribed,
that I have read the above ang Teregoing: stobement and thal I leyow of Iy ovar pere
.
[T A

soal Imovledge that the netbers thereip sio &1'C TIE,
7
2 //_Jé’dégﬂ»(

Signed

Ldn L eunolte

Tucseribed and sworn ho oefore me tlis _ﬁ day = 19%0.
—l -

/’ %’{/ "t a/)‘\?:éc.—

Livtary; . A..‘J ¢
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Water Richt llo. ON86-2 (County Mo, 7552)
Overpoaex Location
YVater Divivicen No, 2 Pattle Creok Vater Distrint

CEHTIFICLTE QF APPROVAL OF CHANGS OF POINT OF DIVIRSTION

TO ALL THOM IT MAY COITTIBI:

STATE QF COWTH I)A}(O'L‘AJ
County of Iliughes
A Pierre, fouth Pakiota, Apvil §, 1950

This :‘.s to éerb;tfy Uxat the 4pplication for Chi'm.g;e of Point of Diversion wag
received at i';lﬁib; Ofij.ca ab 3130 r.M., April 5, 1950, and thet after previous discug-
sions of the matter with Sen Wedmore and Representatives of the Aittorney Ceneral's
Office, &n official opinio,;: waes requested ond submitted Ly the Attorney Generall's
Office. Said o;A»inion is on filél :Ln the State Yngincerts Offices The final cone
clusion is "Ghat 1o Tudmore may esteblish @ new point of diversion as to his share
of the water without loss of priority sutject to the apnroval of the Stute Engincer
us pmvw;d by 5.0.C. 61,0123,

‘I‘heré)‘orc,. cousideration has teen given by this Office to the spplication aud
the chango in the point of diversion is hereby granted for a propoertion of the
original water right based on the proportional number of irrigable acrcs now owned
bty fam Vedmore sand the number of irrigable acres ownad by G, %, Fielke on wvhose
property the original point of diversion is located, The acreage reported in your
application being 100 ucx‘ch of irrigeble Lland on the property of G. %. ldelke and
900 acres on the property of [an Vedwore, tlds percentage would be 9C%. You ure,
therefore, suthorized to divert 907% of the total amount vhich cen be clainmed by
virtue of the original cight, bub uot in excess of the rate of one cubic foot of
wiater per secend for each seventy acres, cr the equivzlent thereof, delivercd on

the 1and for a speecifiled time ir cach yvar as provided under Scetion 61.0140 of the

fouth Dakota Code for 1939,
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The new point of diversion is to te located 2500 feet south 60~501 west of
the comer conman to sections 5, 11, 0 and 9, Twp. 28, Runge K.

Lu’

Witness ny hond this _Sth  day of April 1950

R

«{ » ﬂ e
{c2)?. V&c,/,'-/f_/,&

A, LOUCnu, Stete Lnginesr

DL e T
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Tister TohY Mo. 0, )2 (County llo. 7572)
Cverpoet location
fater PMviceion Yo, 2 Pattle: Crecy voler District

CERVIVICAE OF A301QVAL OF CH:NGE OF POINT OF nIvinvtoy

TYALL THON IT Ay CLIORM:

TTATE OF COMPH wyasa
County of Lughes
flerie, fouwth tadiota, April T, L9850

Thiz is to uei‘bif,y thet the spplication for Cheng ¢ of Foinbt of Divm-;:iod LAY
received at thinr Offi&e at 3130 2.0, April 3, 1950, and that aftep previcus discusge
aions of the natter with San Yciore enid Hepresentabives of the Attomey Zeneralts
Cffice, an of ficisnl opiaion wis regquested m:) cubaltied by the Atlorney Ceneralls
Offices Toid opinton 1o on file In the State tnrincerts Cffices The final cone
elusion is "that lr. Yodwore moy eonteblish o onew point of diversion a2 to his share
of tho water without logs of priority autject to the approval of the [tote Iusdncer
£g provided by &.0.6. 61,0123¢,

Therefore, conaideration has tecn given by thin Office t» Lhe application end
the chanre in ti:e point of diversion is hereby preated for a proportion of the
original water ripht based on the vropertionsl nuber of irrijoble acrcs now owmed
'y ‘om Tednore and the number of irrigable acres esned Ly G, 7. elke on wmhose
property the original point of diversion is located. Tha acreusgo repartad in your
application boin: 100 acrve of irrigeble lend on the progerty of G, %, Melke and
900 zeres o the property of e tedworc » this percenty; e would te 907~ Ton are,
therefore, wathorized to divert 904 a2 the Lolol amount wvivich cen bo clained by
virtue of Lhe orij-lnal right, bub not tn excess of the rate of one euble foot of
water per sceond for each sueventy acrez, or the equivalent Llareof, delivered on
the dend for a apecificd tie in casy yar ag provided unler Scelion GL0LL0 of the

Touth dakola Coce for 1739,
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The new point of divirsion 15 to o located 2509 feot south 80001 went of

the comer eonaon te sections 5, 11, § inga 2s Twp. 28, e 93,

Titneso oy hand this oy day of Aordd 150
-—-.—--u—“ hman e d 4 Bl
o0 A% I I F it wng Ineer

§



Yarch 31, 1950

Cam Veduwore et Location Hotice OL%H-Z
licrmosa, S, Dek. Cvergoeck tater ght

Dear Mpr, Vednora:

Yon no doubt have receivad & copy of the Official Opindon of the Attor-
ney General's 0ffice relative to your application for change in point of
diversion of your share of the water under “he above Rigit. The Opinion is
to the effect that you may estavlish a new noint of diversion as to your
ghare of the water without losa of priority, subject to t.ha approval of the
Stete Ingineer as provided by SDC 61.0123,

..ainco to the best of our knswledpe end waless rurthe:r information
shonld ‘ndicate otherwise this new point of diversion will not injuriously
effect rights of others, this Office will approve a new point of diversion
for an anount in proportion to the acrecage in the project under each owner-
ship, However, in order to get this natter in proper form for record, we
are gsonding you an application form applicable tc the situation end would
ask that you read it over carefully and if the information therein is
correet, that you huve it notarized and oign and return to this Office.
Upon recaipt of the application we will issue an official approvel of the
new point of diversion,

In connection with this water right and in view of the work which you
nay be contemplating doing and money you way invest in new construction, I
believe 1t is only feir amd proper that I showld cell to your attention old
rights on Spring Creck of which we have files and which have priority dutes
earlier than the priority of ths Ovorpeoi: Ught, namely October 22, 1890,
Te havo no way of knowing how many or if any of the rights listed sre acvive
or whather they hay have been abandoned. Your locsl knowledgoe of the urea
will no doubt guide vou”€o same., We are enolosing the list of such ri' e
with priority datea i:v your information,

Yours very btruly,

DLy DAL Y, LOUCKS
cct  Atty, Cen, Offico Gtate bngineer
FNce
P T EEN N T
(O (U I L H) B
l‘\ . \ "’/ J St l :
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RAY F. DREWKY

HIAMIN O, MINTENER
STATE o F So UTH DAKOTA gfl'AﬂLEE . WARREN
OFFICE OF E. D. BARRON
ATTORNEY GENERAL e e
PIERRE ABESILTANT ATTORLEYS GEN

SIGURD ANDLRSON
ATTORNSY GENERAL

March 30, 1950 B et
OFFICIAL OPINION

¥r,: 3, W. Loucks
State Engineer
Pilerre, South Dakote
Dear Mr. Loucks:

Your letter of the €th instant requests my opihion as

follovig}

"The land comprising tne above project was purchased
oy two parties. Tne 1/4 section upon vhich the point
of diversion is locested was purchaesed by Wm. liielche

of Tove, .  The remainder of thne land, including most of
the:-irrigated land was purchased by Sem Wedmore. INr.
Wedmore wishes to irrigate nis land. %The less uxpen-
slve way to do this would ve to divert from a2 point
downstream from the criginzl point of diversion loceted
Jugt across tne line on his own property,

"The quesiion is - can this office charge the point of
diversion or authorize a second point of diversion on
this sume project and retain ror lr, Vedmore the
originel date of priority winlen the original rignt
carriess nemely, Octover 22, 1890."

The watcr right location notice atteched to your letter
1s returned hercwith. It cleims "eignt hundred (800) inches,
ainera megsurement under e slx inch pregure of the water of
Spring Creek in said Gounty, being the whole of the waters of
sald Creek at thne points hereinafter designated, to~wit: Such
vaters will he divertecd from the ved of the gtream orf sald
Spring Crecii at a point near end just Veet of the iWortheast

corner of the NHorthwest quarter (NW3) or the Northwest quarter

(NW%) or sectlon number eight (8) in Yownehip two (2) South



D. W. Loucks -2 Harch 3C, 1950

¢l range numoer nine (9) Ecst of the Black Hillse leridien in
sald County and State, and will be conaucted from sald polint

in e Southeasterly and Fasterly direction in dltdnes, Tlumes
and pipeg or 1n‘e1thar thereor t2 a point just Scutherly frbm
the center line of rection nine (9) in Townehip two (2) South
of renge nine East Bleck Hills Meridian. Such point being cn
or near the Easulline nT sald Section nine (9) anc s=id weters
will be conducted Trom sald last polnt in a Southerly direction
on or near the LEast line of said Secticn nine (9) to the naturel
chﬁnnel of seid Spring Creek and seid wafiers so diverted will
be used for mining, milling, manufacturing, agricultural and
domestic purposes end perticularly willisuch waters be used for
the purpose of irigating said Sections five (5) eight (8) and
nine (9),." '

Certain inTormaticn does not eppear in your letter, end,
therefore, certeln assumptions must ve indulged, “nese are
that the water rignt, artver peing acquired, Pecame zppurtenant
to Sections Tive (5), eignt (8), anda nine (9), and thzt Mr.
Vedmore cleims nig share of the water rignht by virtue of nis
purchase oI Secticns five (5) and nine !9), to which lande a
portion or the waﬁer right is now appurtenant., The genersl
tenor of your letter read in conjunction witn the quoted
portions of the weter rignt location notice, S.D.C. 61.0141
whilech provides,

"A11l water used in this stestc Tor irrigation pur-

poses shell remaln gppurtenant to the iand upon which
1t is used . . 0",



D. W. Loucks -
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March 30, 1950

and the genersl law regerding passege ol Water rignts appuUre
tenant to lend,

"The water right will pess 'as en gppurtenance in
parts on a sale of the land in warts. 1In supdividing
A tract it will be presumed that a water right pasgues
in proportion to the relative size of tihe subdivistion,™
Wiel, Water Rignts in the Vertern Statea, 3rd Edition,
Sectlon 553 Page 592,

makes 1t appear that these ssawiptions are probabply what ia
in fact the actual situation.
S.D.0, 61,0142 provides:

"Any sppropriator of water . . . may cnange the
place of divergion . . . in the mgnner gnd under the
conditione prescribed by this Cnapter.!

and, attesting that this ieg the general law, it is stated in
56 pm, Jur. 756,
"A prior appropriator oY water from & stresm mey
change the point oi daiversion end the place of uge
without affecting nis right of ovriority so long as the
righte of others ere not thereby injuriously affected."
It must, I think, be conceded that a2 single sppropriator
mey cnsnge nia point of diversion without loss of priority.
Our question becomes one of whether one of geveral users of
vater a2t a single point of diversion mcy establish a new
point of diversion as to nis ghare of the water without loss
of priorlty.

At the outset it must pe recegnized that tenents in
common in a single water rignt cennot partition the right.

Wiel, VWeter Rights in the Western States, 3rd
Editlon, Section 320, Page 343,

This, Ain effect, meens tnat no sencnd polnt of diverglon

could re ned as emong tenants in common, Eut wnen tnere is



D. V. Loucts b Merch 30, 1950

a common point of diversion end the respective shares of the
appropriated water are applied to separate lands, there is
not sucn & unity o1 pogsession as will constitute tenancy in
commol;, and the respective owners in the wvater right may
ther:after obtain and have separate end distinct ﬁointa of
diverslon, provided that the change does not damage or in-
fringe the rights of others.
City of Telluride vs. Davis (Colo.) 8¢ Pac., 1051,

I thererfore conclude, assuming“bhe assumptions I have N
indulged sre in order, thet Mr. Vednore mey esteblish a new "’
point of diversion as to his share of the water without loss
of priority subjeet to tvthe approvel of the Stete Engineer as
provided by S.DI.C. 61.0123,

Yours very uruly,

éM Clwitrron)™

Siglyrd Anderson
Lttorney General

WJiF: Jb
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UNITED STATES g
MINERAL SURVEYOR

STEIN BANGS QL [J)'E lf; ,“\

CIVIL AND MINING ENGINEER
9N3 1ITH ST. PHONE 53BW
RAFID CITY. SOUTH DAKOTA  Rapeh ." oAl 8h(4350

Mr. D.w. Loucls,

Stete Enpginesr, UHHICE UF mAH&ENmNEhI
PIERRE, S. DAK,

Dear Sir:-
‘ Yam vWednore, of Spring Creev, hag called on
no to outline his irrigetion pleps Ter you and i¢ Teluestn your ~uproval
01 sane.

Gom hes spread a lol ol water over nig land, f¢ Ta1sins zood
hay &nd wili pere beneiicizl uss o env #ster es*afuad i0 bin.

ban is not asZzing onything he is not entitled to nor any tifht
which will re a loss to any otber party.

I enclose u svateh showing whab he proposes vc do. Sen owng the
old Overpect water right, &nc neavly all ke land under Lhe Overpeck
divch. The Overpeu: Right approprictes B80o. miners incher or shout
20. second fest. The peint of diversion and presurably the point o.
appropriation 15 described ag Yest of the h.bE. Cor. of the K.i. of the
L.W. of Scc. 8., T.2.85. R.9.E.

About 2000, fu. east cf this point ihe diteh EVings ract tc
within 180. it. of the channel. Thig 2000. 4. of dithb 1is im rouch
lana, hera to irrigate sud the ditch is sostly to nainwain.

The present cccupant, @ renter, does not maintein either the dan
or the ditch. He s*ates thew he does net intena to use the irrisation
syeien at ull. '

Now Wedwore procoses to use the natursl bed c1 Sprinz Mrezek to
carrv water ivcr ihe’point of wponropriation ic ¢he land on which he can
kas& oenaiicial use of it. The oniy iwtervening right ig inat ol whe man
owae o¥wns the 60, ¢r 70 zeres cn which the criginal dem aprd ditch wae
gituaied, This pan ig still free to uge hig share of ihe waireyr, huy
shates that he doed not congilaer it profituable,

Mortisony Yining Pighte stetes that water ippropriated tor mining
cen be weea Yor irrigation. ana thet the same rules awply. Aleo that
the point oY civercicon and vhe plece 01 usa rey ne chenged without
loss ¢1 rightsy  fuv sucn change nmust nown be deiriventsl to ocher
claiisntsa,

i1 you can give Vedrore 1 parnit te rate this chunre it will
Larr no une, anc will vesnly in new structicn and the devclopencnt
of an irrigetion syater which vall i*, cuse bhay =nd bo2i producH on
aue will acd Lo the valuva or the property.

Yours (”'"]y‘/éévn/ j/}/}’\‘///(/ /

Stein taape.

«G
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Haceh 6, 1990

HEMORAIBI R €7

FOR

OFFICIAT, OPTITION

et 7. R Moo 0432-2, “ecy. 55 9y Twp. 27 Nance OF
Penninglon County - Spring Creek
County o, 755
Priority Nate Oct. 22, 1390

The 1md coaprisias the above rrojeet was purchased by two parties,
The 1/l seetion upon vhich the point of diversim is located was puirchaged
by "m. Mielche of Iowa. . The remainder of the land, ineludin- most of the
irrigated land vas purchased Ly Cam Vedmore. M, “edmorc wiches to irpi-
cate his land. The loss expensive way to do this would be Lo divert fron

a point dowstrean fron the erizinel point. of diversinn localed just
across the line on his om pronerty,

The ‘queation is - cau thia Office chanre the roint of divergicn
o~ suthorize a second point of diversion on thig canme project and roe-
tain fer Yr. Vedmore the originzl date of priority vhish the orizinel
right carries; namely, Quicber 22, 1990, .

A copy of the " ater “ight Locaticn" 1s herewith attached,

OFTICE OF OTATE INGIUSLR

{ttachnent . )
DYLaRST Dean W, Loveks, Flate ingr.
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DEPARTMENT of ENVIRONMENT

and NATURAL RESOURCES
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE SOUTH DAKOTA  57501-3181

©
GREAT FACES. GREAT PLACES,
' April 9, 1998

Jim Hollenbeck

Farm Credit Services
PO Box 3130

Rapid City, SD 57709

Dear Mr. Hollenbeck;

Enclosed, as we discussed, are copies of Water Right Filing Nos. 0486-2, 0536-2 and 0537-2. These filings
describe irrigation of portions of land now owned by Brian Barber in Sections 4, 5, 8 and 9, T2S, R9E.

I have also included an application for filing a vested right claim. If the land Mr. Barber now owns has been
continually irrigated, when water was available, he can file a vested right claim which will in affect, update the
water rights. The old filings can be used as a basis for his claim for any portion that has not been abandoned or
forfeited.

I included copies of affidavits for No. 0486-2 which reflect irrigation may not have been done from 1912 thru
1950.  Under South Dakota Water Law, a water right holder must beneficially use all or any part of the water
for the purpose it was appropriated, at least once every three years or the water reverts to the public and is
regarded as unappropriated public water. . '

The Water Management Board rules provide that if legal excuse exists for nonuse of water, the permit is not subject
to forfeiture. Legal excuses for nonuse of water include, but are not limited to the following: 1) unavailability of
water to satisfy a permit or right; 2) legal proceedings which prevent the use of water and 3) water use under
existing climatic conditions would result in a waste of water.

If you or Mr. Barber have any questions when reviewing the enclosed water right filings or with completion of
the vested right application forms, please give me a call.

Sincerely

Genny McMath
Environmental Scientist
Water Rights Program
605 773-3352

Enclosures



DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE SD 57501-3182

danr.sd.gov

oct 25 W

A & B Ranch Inc

c/o Brian Barber

15001 Lower Spring Creek Road
Hermosa SD 57744

Dear Mr. Barber:

Enclosed are your Validated Vested Water Right and Water License No. 2827-2. As long as you use the
water beneficially, as stated in the Water License, the State Water Laws provide that you have a continuing
right to use the water.

Sincerely,

foo Mok

Eric Gronlund, Chief Engineer
Water Rights Program
(605) 773-3352

Note: The application portions of Water Right Filing No. 0486-2 are incorporated into this water license.

enclosures



