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I the urderaigraed claim 40C rin ers incres of wnter or Beaver Creek Cusier
Co. D.T. about one mile below Bolunds House Lo te Alvertel fron its course
or tho Zast side ¢ said creek, to ve carricd ore und ore hal® nmiles dowirn
7ast side of sail gtremm and used for Asricultirul and Domestic purroses.
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The origiral of foregecinug irstrament was fi1ed for ragrd at 1C.380 ALl

Nov.zz,lda%znd recorded or rage 15 Book 4 Locatlc s,
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I the unders ipned clafim 400 nirm'rs’ ‘incr‘ae'é‘ of. wat‘er& on Eeaver Creek, Cluater
Co., L.T. abaust ome nn1o %clow Bolands: HOHBP to bo diVbrtcd fron its nourse .
on tho Fant side of smd creck to Abe uarriod or-lmnhnc nalf miles down
East sida of " sl strea; and uanﬂ for nprloultural and domestie purnoses,

‘ AL, Bond, l.onntor
The oripinn; of forcpoing, instrument wan Piled for record et 10:70 A.l,
Nev. .22, 1881, and recorded on pege 1"" Boolk 4 Locutions.

E.H, Flynn, Repister of Dceds,
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Sta‘e of South Dakota q";”
County of Custer . )%%'

.

I hz2reby certify that the
within and foregsing instru-
ment i8 a true, correant and ;
complele transerint of +ha !
instriment whioh it purports
to be, as the same wag riled
for record in the office;of
the State Fngineer., - b

Wltness my hand and offr -
ctal seal,'done at my office
in Plerre, State of, South

Dakota, thig _--—" ~ day X
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FARRELL, FARRELL & G'NSBACH

LANYIRS
443 NORTH RIVER STRELT

HOT SPRINGS, SOUTH DAKOTA 57747
Martin P Fatroll

Jare M Farreid
Patnick M Ginshach

(605) 745 .5161

Aurnast 24, 1984

John Hat:ch, Chief Imgincer
tater Rights Division

Joe Foss Building

523 East Capital

Pierre, 8D 57501

RE: Cancellation of Water pight Filing #046-2;
Cancellation of Water Right Filing #0446-2
Water Right Riling §032-

Floyd Simunek, Hot Brook Canyon, Box 1783 Hot Springs, SD 57747

Dear Mr. Hatch:

By way of introeduction, I am a lawyer in Hot Sprinas, South Dakota, who
has been retained to represent Floyd Simunek concerning the cancellsiion
of the above Water Right Filing and the applicicion for Water Right
Filing #032-2.

The purpose of my letter is to make some inquiries so that my client
can determine what he wishes to do in regards to the a%ove-referenced
matter.

First, concerning cancellation of Water Right Filing #046~2, I am
enclosing a copy of a map that was prepared by Delvin D. Broz in
connection with Water Right F?'ing #032-2. It is my understanding
from reading tie Notice of Cancellation that you are requesting that
Water Right Filing #046-2 be cancelled due to the fact that the land
that was allowed to be irrigated '..: ' that Water Right Filing is
no longer used for irrigation purpeses. It is my client's understanding
that the land covered by Water Right Filing #046-2 is located in
Section 'Thirty-three , Township Six, South Range Seven Fast of the
Black Hills Meridian, in Custer County, and includas the Morth Half
of the Northwest Quarter of said Section and the Southeast (marter
of the Nortlmest Quarter of Section Thirty-three. My clients have
marked oat in red on the map of Delvin Broz' the sections of land
that this tater Right Filing number applied to and if you examine
the map and it is your understanding that this is the same area
covcrad ov Water Right Filing #046-2 my clients have no obijection
to the cancellation of this permit and agree that the Water Filing
Permit. has been abandoned. If my clients understanding of what



land is covered by Vater Right Filing #046-2 is incorrect, please advise
me.

The other matter concerns cancellation of Water Right Filing #0446-2.

I am including a second copy of the map prepared by D2lvin Broz for your
use and information and answering my questions concerning cancellation of
this permit. ©n the map #2 prepared by Delvin D. Broz it is ny understanding
that it wvas prepared for the purpcse of identifying the lands which

vould be under ircigation under Viater Right Filing #032~2. I wonder if you
ould indizate on the map what azea of land Water Ridght Filing #0146-2 was
fFor and if you could provide me with a copy of the chronnlogical history

¢f the water use under this fillno. The other thing my clients were
wondering is if the cancellation of Water Right #0446-2 had any connection
with the application of VWater for Beneficial Use Water Pight Pilina #032-2.
It appears in the Motice of Cancellation that Water Riaht Filing 0446-2

is recommnended for cancellation due to abandonment, forfeiture and modern
permits have heen obtained to cover the areas presently irrigated. It

is for this reascn that ny clients were wondering if Water Right Filing
4072-2 replaced Water Right Filing $0446-2.

The final matter concerns Water Right Filing #032-2., 1 had previously
talked on the phone with Mr. Broz about this matter and perhaps this
questio:.. should be referred to him. My clients have looked cver the
docurents that he sent in connection with Water Right Filing #032-2

and it appears that 17 acres that they have under irrigation aren't
included on the map that he prepared. (see Map 42). Mr. Broz had
explained to me that it might be possible that this area had keen
ebanioned or not covered by any Waler Right Filing previously.

.y clients have owned the land since 1976 and have irriga ad the

areas Mr. Broz bas on his map in addition to the 17 acres. Tne Simneks
predecessor, Alvin Merchen, also had this 17 acres under irrigation and
according to the Gallentines who ovmed the land before Mr. Merchen, they
indicated thai they had the land urder irrigation including the 17 acres
ard it was their understarding that. their predecessors in interest also
irrigate¢ this land. If your files indicate otherwise would you please
advice me. The other cuestion my clients had was that in the Affidavit
of Oonstruction paragraph (E) it suates that the amount of water
originally applied to heneficial use was 8 cubic feet per second and

that the present use is only 1.1 cubic feet a secord. Mr. Broz explained
to me that the 1.1 cubic feet a second was based upon the law allowirg

) cubic foot per second of water for every 70 acres that an individual
has under irrigation. Simuneks, wien they purchased the land, had the
understarding that they were entitled to 8 cubic feet per second.
According 10 the Custer County Clerk of Oourts office a judgment entered
in a civil case in that matter gave the Simunek's predecessors in interest
the right to 4 cubic feet a scoond of water. I am erclosing & copy of
an abstract of trat judgment for your information. Can you tell me what
rights to water the Sinuneks have, and if judicial determination in 1961 that
the Gallentines were entitled to 4 o ic feet per second of water is
binding upon them. It is the Simuneks concern that in a dry year if they
are limited to 1.1 cubic feet per sccond of wate:r that they will not have
encugh water to irrigate their farm.



If you have any cuestions please fael free to contact mo.

Y s Trul
/Qui Y

PMC/ b
Enclosures
oc: Fioyd Simunek

R.R. 1 Box 178B
Hot Springs, SD 57747
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bago 19
1110 8o, 96 (continnad)

On Yarch 13, 1961, on motion cf Platneifes through thedr attorteys, tie Court
diomisnod the rcticn against Jurns Fowker.

This stipiulatien gemarally parallels tho C.art Judga~ent §r thin cnwe surmarine |
.4n rore deuvafl in ITEM N0, T7. telaw,

TRt W, 77

Dated March 16, 1961

Filed Marzh 16, 1961, Custer Ccunty Clerk of Courts offiza,

Judgeaent in the nase of Mward D, snd otta i £olesvina o, F.T. DTutley Ranon
Inc,, and Jjamea Biwior, action sgatnat Juzes Bovher having beea diczinyed,

ORIERED, ADCU.GLD and DECEXED
That, thalt certain stijalatdon ¢? Parch 13, 19€1 ip in ell tningg, cenfirand

That F,0. Buller Ranch, Inc., 1e ~yecosser in intovast to thote vater riehia
quiotal in Poiand, fenn aid Cole in tre 145Gy Decren in the eafo of Brunsoledd
vs, Boland et, al,

The Gallentines ere saczessors in inieoroat to those wator riphts guictel in
sooerh Brunschrid ir this 150k Iecree,

\

Tha 190k Deerea 49 a +31id adjudication of o water riphts invelved end by
such Dierae, the F,0. b tler hinch, Inc., is entitlad to weo p/lor R ¢.Li5.
of the waters of Beaver " veett wrl the Galaatined ore entitled to use 1/3

or 4 g.£,g. of tho vaters 2§ Baaver Cro.l, -

/

Z 1f tho Clow at the F,0, Butler fanch, Inc,, divorajon poin% 1o leas then
12 e¢.f.m, tha F.0. Butler linsh, Inz,, 359 porait do cafli. 10 FASE Lty
point of diversion for tho rirsu ten days of & thirty 4ry raonth and the firs.

Javen days of a thirty cae day rnenth for tre. Gallentinou wss,

If tho Galleatinao are not using the waler during the cpacified *ino, F.O.
Butlor Ranch, Irc., mav usgo 3his water wmieh Gallentiuzs have lawful tiide

to, being 1,",'4 of tho wator of Ieuver Crevh,

1LY i, 78

4

Dated April 5 1961
Fila No. 093-2, State Water Rorources Coraj £sien, Plarve, fouth Dakotn,

Requesat, come wording a8 in ITill 10, 75 ‘at the State water Resources furaisstion

inveutigate anl rcke a deterrdration of tle uater riguis of Peater Creck,
Signed by B, Conget, Cocil Barmen, W,F. Holan, Albert Niller and Villian Miller,

1TeM 10, 79 -

Dated May 10, 1561
May 10, 1591 MNinuteec of ihe State Water lesourses Commizrien, Fierrs, Do, Ivjiota,

Motion roved, secondsd end parsied, dirccting tho Corziosion Starl o groore
the foctual end legal status of walsr rights on beaier Creck as tire posndta,



A8’ 8 Dopartment of
Water & Natural Rescurces

Joe Foss Bullding
523 Easat Capito!
Plerra, South Dakota 567501-3161

September 10, 1934

Water Riaohts Civision

605 773-3152

Patrick M Ginsbach, Attorpev
4t N River Street
Hot Springs S0 57747

RE: Carncellation of Water Right Filing No. 0h6-2
Cancellation of Water Right Filing No. Chhé-2 .
Floyd Simunek Vested Right Application under Water Right Filing HNo. GEQ;ZD

Dea. Mr. Ginsbach:

Your analysis and understanding of Water Right Filing No. 046-2 is correct. We
wil) preoceed to cancel ihis Filing as noticed.

Regarding Water Right Filing He. 04L46-2, identifying the location of this filing
Is comewhat difficult. According to Delvin Brosz' research, the divarsion point
for this filing could be at or near diversion point E on the map. The Filing
states that the land to bhe irrigated is about one-half mile from t.e diversion
point. With that vacue description it is impossible to specifically identify the
land that was to be irrigated. | am unable to provide you withk the chronolcgical
history of the water use under this tiling. The only thing on record for this
€filing in my office is the filing itself, which was provided with the cancellation
notice. The only connection that caacelliation of Filing No. 0LkL6-2 has with Filing
Ho. 032-2 is that it could hLave been a duplicate filing for some of the lands,
Since we are proposing that Mr, Simunek's vested right be filed under 032-Z there
is no need to retain No. O446€-2,

I am assuming that you have a copy of the summary of records collected by the

State Water Resources Commission. You included a page from this summary in your
tetter. | refer you to item No. 52. This is5 an ahstract of an agreement ucrder
which Mr. Simurek and others are presentlv irrigating. Iltem No, 52 ties directly
to items No. 4. No. 15 and Ho. 16 which according to Mr. Brosz' investiqgations

tie to Water Right Filing No. 032-2. Water Right Filing No. 032-2 dces not replace
Water Right Filing No. O446-2, In our opinion,Fr. Simunek is preseatly irrigating
under Water Richt Filing No. 032-2,

itwes Mr, Brosz' understanding that the 17 a~res omitted from the Simuni.k application
was owned by Paul & Carol rugier. According tu our records, this fizld is under
irrigation. It was included in the Fugier's applivation. It will Lave tc be

deleted from that application and added to Hr. Sirunck's application. The tcorrec:
acreage is 17.2 MWe are sorry if this has caused an inconvenlence to Mr. Sinunek,

Egal Oppmtunity Emplogen



Sceptember 10, 1984
Patrick M Ginsbach., Attorney
Paju 2

The 8 cfs stated In the affidavit of construction is the enount claimed in Water
Right Flling No. 032-2. This Filing is ncw beinyg sharc.d by all irrigators operat;ay
unifer the agreement described in item No. 52. In analyzing the b cfs and 8 cfs
described in item Ho, 77, onc needs to review items Ho. 64, Ho. 65, do. 72 and
No. 7h. In reviewing items No. 64, No. 65 and Ho. 72, it clearly states that the
8 cfs was based on 560 acres. This equatez to | cfs per 70 acres. la reviawing
item Ho. 7h, it described the land associated with the 4 cfs. The total acreage
is not specified in this item and the acreage is also not specified in related
items No. 39 and No. 57. The lega! descriptions included in these items identify
more &écreage than Mr, Simuek is presentty irrigating. Soue of the irvivation has
beer, abandoned.

We have no problemwith the agreement which Mr. Simunek and the others are using
with their water rights. The agreement provides & means to serve severa: water
rights in a water short arza. Enforcement of the agreement and sharing of water
under the a. cement ie up o the parties invelved. The Division of Water Riahts
will not enfcrce the aqracient. Jf we are called upun to solve water right
disputes, the micter would (hen be based on South Dakota Stagutes.

If you have any disagreems ts with our analysis u. have any other questions, nleasec
contact us.

S-ncercly,

Ye-fir /7/

J HN HATCH. Chief Engineer
Water Rights Division

ce. Floyd Simunek
Hot Brook Canyon, Box 1738
Hot Springs SP 57747



Ah‘ ﬂi i‘*’ A Department of

Water & Natural Resources

Joe Fess Building
523 East Capitol
Pierre, South Dakota 57501-3181

WOV 215 1986

Paul & Carol Fugier
RR 1, Box 104
Buftfalo Gan SD 57722

Dear Mr. & Mrs. Fugier-

Enclused are your Validated Vested Water Right and Water License Ho. 1971-2 .
As long as you use the water beneficially, as stated in the Weter License,
the State Water Laws provide that you have a continuing right to use the

water.
Very kruly ,yours
%jé/ 3
AL,
UGOHN HATCH, Chief Engineer
Water Rights Division
665 773-3352
JH: ks

enclosures
-—w‘*\‘
NOTE: The applicable portions of Water Right Filing No§;é§2;5>have been

incorporated into this Vested Water Right No. 1971-2 with the
abandoned portions of the filing cancelled.
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