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COry,

NKCTTCE OF RALSTR ATDUOTTILTICN,

Rajrond Fo Wzrter,v?niiuenr, Unitsd itaves 3eolosioul Survey, Thereunto
July aathaes-iast oy tho Seeretary of the Unterior, for 3nd on vehalf of
thie Unlwd Stabes of Anericar, wrler the provielona of Lhz uov of Congross
arerovs ) lune 17, 1202 (32 Stat,.L., Z33) olaive, ai the point wniore this
rotioc ig poatel, 'on the Eslls Fourche River, all the unapprepriated water
of sald wtrean; 203 at tha polnt whers tnis nofice im rostel, con Crow Creoi -
31] Lhe tinapprewisted sater of Zrow Creck; end atl the polrnt where this
nutize @2 posted on 04l Zreek, y1i the unappropriaved water of Cel “rae
sl av this peinl Lare thic rotize is rosyad on Indisp Creck, all the
umoprepristeld rater of Inliaa Craek; ani vhere this ot ice is postad
on Horse "paey, =1l the unappropriated ®atar of forse Treck; anl whers Liis
rot ise {2 gostel on Try Zreck, all the ansppropriated waler of Dry Cresk;
3nl vher?d thie retica nosted on fiillow Creak, 11 the upappropriatsi
icter of 1ille® Treck; wotl surface ani onter{low, wrora sunoifically statel
38 arovit-lid L0°2,02% cutic fect par mscend, [oom the galle Fourche diver
snl 1,000 covie a3t gar sezond frov sach o tho atcve nized arreps,

Ihis rotingd is rosted gi tihe follering 001nts, ts owitg
r 2 ecesl on the north bank cf tre Gelle Fourbhe River ir gee, 2, T
« BEJE0 Ve, 3t 9 pol T nast the tortheast corner of eaid eietis

WP eott On the north tank of Trow Dreed, in Lhe REG Sec. 2, 1. 9N
Fo 2 7, , 1wouat 20 P20t northeast of the rest i/4 coraer of

3 € .

1)
sail section,
' Cn s pott ¢ Uha napth uark of Cwi Treek, ir Lhe §T174 Se2, 19, T. 9 N,
S. 17, muout 1/ nile =éwth of the rertkesst orper cf said =nceilce,
v 5 oott S8 tha sath wiek of Ialian Creek, in Lle %1/ of Zae,
13, T 1D, 1.4 7, At g rr:a ztout 1/% aile cast cf the zcuthaeet norpsr

(e o3 east cn the esst cunk of Yirse Jresd, in-the 78174 of seg, 22, T,
&Ry, Wo%%0, ab 2 opoint gnont 500 facy soubh of the center of c3id zection
on 1 totl or the perta tark of ey Tresky in the 29174 of o

as, 2%

-3
Io 30 5., Fo ) ™, 3L 5 roint swout 8C5 fant rerth
of s31) stctiorn,
001 pest on tiA esst Lary of Nillow Creck, dn Lbe §71/4 taa, 14

Iy
Viiee P
R b

te l) :isl Rl G "q

of the coutheast 20rner

vi
i

[he water is 10 %~ yae! fer irrizatier, lorastic, vuder, uG:ﬁenicel
end other penariviil uees ir qri uaon . Junds sitoate

¢l in Eutte ani Yeqle
sountizs, e2n! Icoated iy ttre folNewiry tosrehipe:

1

I'e SN, Beo 5 Lo 12 ineiuvvive 7, E.H. Y,
Fo €0, Fs. 2 lo 13 " "
e 7B ese e 12 "
fa &N, Bz, 7 te & " "
e §H, B, 7t 7. " "
| Te 30 K. Fs. T to £ " "

-

[ha mater terely syororrisced e Lo te yend for direst irrigation ani

s’crr Ly teang 0 o day Yoosved in sece, 13 apid S O R R B

(B reSe e Yo2ile wd e b, 3 S., Re, Zand 4 7, aleo Ly % 3am lozated

f' mea, w! Te 2N, 8, 49,40 1 recarvedr in Tss & and 3 7., 0, 4 vy il
in Oih“TTAWSOPV(i"‘ to e h raaft o leeated, aud «ifl te 2onduevwd to Lhe
¢015tr 'ﬁrdwj wie ty roana of cnals, [lunas, turnele, op cther apyro-
: P'lh,t SQ‘ santeyind water, first enmiof »f rhich will vao of the
T

) Ao, ess

LN
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Ay, S

folloxin: lizensiore: #79 fucy wide on Lhe totioh, 72 foel wilas at water

live
dign

y il 1) feet de2op, frade 1,044 f2el ner nile, or euoh eilier squivalent
nzionrs 3nd grals a7 will sive o 3yraity of 2.02% oubic leet per

sarond, the size l!aoreasiry as the water iv uead fror tte cannl alons ita
aourne,

fork wis wvefun cn suid projeet on cly 22, 1303,
.U, “ceds, teing July sasorn, )esc ¢e 2N gays Lhut on the 22306 lay

July 1924, L~ Y)Y peet & ncticn of the arpropriation cf watler, of shiah

tho
troe
tie
and

19-1,, Pu 4 7,, at g po1rt xroup,1/4 ‘mile eazt

2z0L
. .
.

)

Ne,

Fe B oE., 3t 3 point acout 833 feet north of the acuthe
scetion,

Yoredeind 1s 1 200y, for 2,0z% sacic T2et per sasonl of tha waters of
Gelle Tourcke artr Red Taler Jivers, ard 1,002 cutie [(=at n3y gacond of
*aters ¢f each ¢f tha following eranker Trux; .1, iedian, Horse, Try
“iilo#, 3t tra fcllasing 9=59r1101 coint:

=

On 2 post or it nor'b LLank o’ ths lrllrvﬂoJ'ole Rivzr, in see, 2
fe < ", EJH, k.. at aipoint near thr rorthract corner of esnid eeotiorn.

Cr 3 rost onntﬁc_n01th_banxlof Srom Sreek, in the NR1/4 aaa. 24,
No ®. 2 T., abbhi 730 fect rortheast of thezwcst 174 corner of said saction

On a post cnﬂthc‘hoibh bankiof Onl Traek, fin Yhe Ni1/4 sec. 19, f. 9 W
Ty aticut 1/4 Eige edrty fothernor'ntact eerner of sajl saction,

Cr 3 pest ca” Lha noxtl Lkl ef Inilqn Cl“ek in tke 71/4 of :zeo. 18, T

y .

of tta soulbtweet 20rnar of s3]
ion, o s R .
“Un 2 post on the east:tank of Horse Oreck, in the 271/2

w!

of saz2, 29 1,10

ca's BT, at o point avout ,uC fcct~*0u»h of thﬂ 2enter of 32id saction.
on 3 post on the portp ik of Dry Treek, in the 3F1:,4 of sec. z6, T, 10
Y,onw

1st corner of eaijl

n 3 post or the east pausk of Jillow Crenk, insthe 3B1/4 cee, 19, T, 10

Heo 20 7 3,
(Sisned) T.0. heeds,
Sutesrited and saorn to wafere ge this fifth 12y of Ausuer, 1354,
YoE. Porfoll,
(334L)

tetavy Fublic,

'y cerriseion axrirss July 17, 1307,

V
.
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Notice er Wntor Anprovlation,

Rayrvona I ?n]tc‘,lnrinocr,XuiLri °1n*en Geoloricnl Survey,Thereanto iy
duly ru:ﬂ;oxlrcu Ty e Secratpry of the Interior,tor cnd on Lehulf of
tte tnited Eteten of Rmericu .ndnr tl e provisions ot thre not or Co [veno
enrroved June I7,T00L (12 “tn-.L,,.i!E’) ¢rejus,nt tre voint viere thin
notice is puntcd on the Yoile Vaurele dlve)|l3l tre unnonropicted vnter

ot =nid slreun, n:d at the polnt vlere this rotice 1e posted,on Crovw Creeb é
nl! the unvnurﬂr*nt'd violer oi Crew Creek;ord at the point ahere this }
iotica is5 posted,on Owl (reek,all the unappropinted weter ol Qwl C) oe'y !
nrad L the point doxv tbig notice is vonted,¢n Indian Creek,vlil the
uraporeptinted weier of Indinr Creelyerd wle'v this notice 1s poated,

c1e Horae Creex,all the unappropr i:m;md vnter oy “01“'n Lreek;ond wnere this
netice is vonted,on Dry Creck, il the unanpropriated woater of hry Creck;

nnd where this notice in nosted,on ¥Willow Cl”ck all ibe v, anpropiointad ¥
viyer oi Willow Creek Vol surince and undertlew,rore apceiiically atnted
cas_mounting to 2,050¢ cvbic reet per secnnd,rrom the Telle Fouirche Niver ]
~ni I,0CC cubic r'eeb nm‘_,,t;m.d 1ler anch or the obove nored creeks,

This notice is postel at Lo Tellewine woints,to wit:
on o ormost an the north wnk of thu.felile Tourche Hiver,inrn scc, 2,78, B2
W, B M, et 0o voint near the Lovtyerct ceotner of snid sectior, !

on n nost on ithie nortl tmur of Crov Cieck,in the MW I/4 geg,2¢,7,9 I,
1,87, ,nboutl 500 feet northeast o the west 174 correr of arid cection,

on o nasti on the horih Lank of €v1 Creciin tre NB I/4 s20,19,7,0H,,
K,4%, ,nloutl I/4 nile south of the rortleast ccrrer ov seid sectlion,

- e v 1 i g,

L |
© ULE 8 post on tlie north baniz.er Indiun (reex . in the 80174 o7 sec,
19,T.10 4. 0,4 B, al « voint avout I/ nile esst’ of the Gouthvest correr
ol zrtd sect:on,
1

-
,R.QL.,ﬁt n no:rt abowt 5C0 Teel seuth oi the centar of saidc secticon
G a post o thie norih bask of Dy Cr rrk,;x itle 8WI/4 o1 see i€,

T 10 i, 2.5 E,,st © point ghout LCO =e! norih o the "001‘:3"1 cornoye
of uszid . sectlicr, ] S

on o nost on the cust bank of ¥illow Creck,in tie 8,1.1/4 ¢«
T.lo ..,.t..( 11, ‘V'

+ o wost o the east lonk ol Heroe Crecek,in the W1/ of sec 29, U o
1 3
6]

RS P

P,
. Lo

f"

[o1]

The weter ino te ve vesed Ter irripaticn,domestic, pov"r mecranicsl,
and olher tenzviclel uses in and upen lends situntcu i Du**e ord Mendd
ceuntien,=rd locatcd in ihc‘followinp towrsliins; ,
S T s, U Re v e T il G R RS 1
‘ .6 H.,hs,? to I " "
. 7N, Ne, 7 to IR " "o
T, 8110, B, ¥ 0 b "o e
T, 9N, Ra, U to ¥ "e "
T ., L8, 3to C "¢ o

kN .
Thc raler nereb: epnropriuted is te ve used Tor direct ivripetion

ané stored iy wmenns of a asg locnled i veer, I& 2rd 10,70 9 M R4 R,

nr o reservoir Jocated in T, U, Bo, 3 and 4 M, wlso by s uum Tuentled

i ree, 47, 8 H,,R, € U.,in o roservoir din Te, Loond ¢ LR, 6 =, .end
Fvoirs te te bereoniier locateo,xnd will ve conducled 1o the

L!
ih otrhar rese
neints ef intendod Use wy means of cnlvdo,-d,nwﬁ,'uanls,or ctlher snnro -
printe ceens of LGI\l,iLL vater,firnat section or viich +ill bhe o tle 7
follawing dimensténs: £0 ree. wide on the toltlom,70 Terl vide nt veler
line,nnd JO Tcel deep,prude # 1,066 fent neor m:le ,or such othor equivelers
dimentionn i rprade as will pive o canacitly of ol G cuniec et per
gecend, tle sine deers sing as he wnler is vzed Iror thie canal aleng its
courac,

-

York was bepun on enid profect o July Z2,T203, i
% ,C.¥aodc,being duly suanr,depores ond coye that on the QEtL Quy o
oi' Julv,73C4,he did nost a uctice of' tnc avULOﬂxiiLlo o veter,of’ which |
the Toregolhwe 1s o copy ,1cx 2,006 cubic feel per second of ihe o Tt
{:¢ TFelle Yourerec nrnd nied Valer Rl"nzs, “d 1,000 cutic feeb pur gceoind ,
of tYe vweters of each of the 1'olloving c:enk.-'L)ou,O.L,Indian,Hornc3Urm, i
uhed Willov, ol thie Pollowing u'bcli“ed rointc:g : |
Or. 1 nos? on ihin haorih bank of tle Telle Yourche River,in seoc, L;T, '
N, ,R,2. 0., B .4, ul nopoint near cire nerilicnst cornec ol ="ii sec(qu.
or: & nost on the nerih venk o Crew Creck,in the 1AV 14 see, b0,
T.9( N,, K, & E,,mbout L60 Scet norilicnst of the vent I ccrner ol amid
section, : : P ‘
Cri o port on the north tunk o Cwl Creck,in e N 174 pe2,T0, 1. |
7.9 N,, R, 4%, ,toul I/4 mile woutl. o tleinortheazl corner ol suld
seelicn, » ‘ \
cr a noe et or the nertd Yonk et Indinn Creek,dn the 80 I/ of
9,7.1I0 ¥, R4 F,,ot o point ubout 7/4 mile caut ol il SRCTARIER Y
LDYL(I or svid zeeidol, ‘
o1 oa post on the ¢rat Lar“ 0l Horce Crnﬁk,in e S */4 of acce,
20,7,10 11, ,R.9 E,,nt n point ab2ut LOC fe=l south of the zouter of enid
.e(:ltp... 4 o

Neo 18 F 75 L

’
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villow
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Creek,in 1

nerth

creek

w,C

. Ci & post on the north bank of DLry
T.I0 N, R85, 8t « psint eboul £60 tcot
! aalld se~tion,
Or. o nast o1 tre cast vany oi
‘- y"'c(‘ Ev
T, Siprad)
Sutocorited ond swern
(8nnl)
My ﬂonn_u“lo' exnilres
.Tlul.,' ‘? ' . N 07
)
i .
f )
{
; S

vy
—

to Yelore e 1his #ifthk

(2

I/4. of %OC,SC

the southerr t corn en ol
thie €& I /4 sen .I5,7,10

.vocis,

~ -

7y oot Aupust,ifCq

VIE.Penfold,

LcLuxy Publie,
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Febraary 23, 195C

Je %o Grimes:

sebing District Managew
tureeu of Reclansbion
™. ¢, Dept. of Interior
P. 0. Pox 825

Yuron, Toubh Dakota

Tear Hr, Grines:

Wa are enclosing herewith cartified coples of the following
weter rights; as requested by you in your letter of February ..

23! Cﬁl Creelk

0 Diverted

Yo. Hame . Cu, Tb. on__~ Count Priorit

B377-1 U.lept Ime. L0000 I9GWAT Tatte T73/190L
'."Ir" OG .‘c: .

On Pelle Fourche River ‘
0376~1 Y.5.Dept. Int., 310 11-8H-UL Butte 1/28/19Ch

el oluiia

0377-1 U.5. Dert. Int,, 026 2~84=21. ratte  8/3/190L
‘U.lpl .G .::.'b-

The law requires thie Office to charge 15¢ per esaca cne hwndred
words or fraction thereof Por furrlsy*: ' ~nples of documents. On
that basis the fee for eavn copy : *\ . Nght lo. 0377=1 will be
$1.35 and the fee for tie sopy of Nee u. ) »ill be 90¢ ora total
of 53,00 for the “hreu, '

N

Yours very truly,

L DL W, LOUCKS
Irea. - “tate Inpinecer

el
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DIATMICT MiNAGEN

o o= UNITED STATES
é\m,ﬁ DEPARTMENT OF THE INTERIOR il it 1 it

i 2 '
\‘\Q...,;y BUREAU OF RECLAMATION e

.
REGION &

MISSOURI-OAHE DISIRICT
2. C. BOX 2825
HURON, SOUTH DAKQTA

! L S S S . f
Lx\’r" (:‘ A

OF'ICt DF ThE TISTHICT Mmawssee Ly . arTEwman or 220 .
.- l [ R Rl A . .

—— PR RSR

M1, Dean ¥, Loucks
State Enginaer
Plerre, Bouth Dakota

My daar Mr, Loucks:

Will you please furninh this office with an aunthentic copy
of the originnl of each of the following gtreen f1lings:

Op Owl Oreelk
‘ Diverted |
Noo. Hane (RaFi. ..on. _ founty Aty
0377-1 U. B, Dept. Int,, 1000 19-9F-4E  3Butie 8 3/1904
U.8,C.8, '

On Belle Fourchs River

0376~1 U, 6. Dept, Int., 310 11-8F-4E  Buit 7/28/1904
U.5,6.5,

0377-1 U, S. IDept, Int., 2026 2-0K-28 Butte ©£/3/1904
U.8.G.8, -

Sincerely yours,

L,LA/:QQM

Acting Diutriot Mansgewr

1899 ~ A CENTURY OF CONSERVATION-1349



( ' (
Contract lo. 14-06-£00-6979
Approved as to form: B8-3-62
UNITED STATES
DEPARTHENT OF THE INTERIOR
BUREAU OF RECLAVATION

Belle Fourche lrrigation Project, South Dakota
SECOHD AITERIDATORY COUTRACT BETUERM THE UNITED

STATLES OF ALERICA AUD IHs BelLi FOUHCHLE
TRRIGATIO!N! DISTRICY, SOUTH DAKOTA

THIS SECOMD AiF'DATORY CONTRACT, iiade this - 2nd
day of Jaznuary , 1963, betueen the UNTTED STATES OF AILRICA

(Liereinafter czlled the United States), acting through the secretary of the
Interior (rereinafter called the Secretary), and pursuant to the Federal
Reclamztion Laus, and the BELLE FOURGIE IRRIGATION DISTRICT (hereinafter
called the District), an irrigation district organized and existing under
ana by virtue of vhe laws of the State of South Daksta, with its principal
place of business and office at Hewell, South Dakota;

WIYTHNODSSETH:

, WHEREAS, thé following preliminary statements a. e made in
explanation:

+(a) The United States and the District entered iato an amendatory
rerayment contract (Ilr-1555) on llovember 29, 1949, uhich covered the District's
repaymen:t to the United States of the costs of constructing irrigation works
for the Districi's lands and other purposes. Articie 36 of this 1949
contract provided as follous:

., M36. ‘henecver the Secretary shall find that an additional.
wvater supply can be made aveilable to the lands of the District,
or any part thereof, from the Keyhole dam and reservoir
appropr:iate consideration shall be given to the District water
roquirements for irrigacion purposes and the Secrstary shall
determinz to vhat ex’.>nt the terms of this contract shall be
modified 2s a basis for obtaining an additional water supply."

(b) The United States and ‘hie District are agreed that an adii-
tional water supply can be nade aveilable to the District by assigning Jor
the District's use a portion of the space of Keyhole reservoir, with the
right of the Districl to stere therein vater vhich it is entitled to use
under its project water right, to use so mucih of {eyhole slorage vater as
shall be preoperly allocable to such space, and to purchase additional
Keyhole water when available and nceded by the District,

1O, THERGEFORE,.in consideration of the mutual promises herein
set forth, it is agreed as follous:



Pefin’tions ‘
1., Vhere used in this contract, the terms

- (a) "Secretary" shall mean the Secretary of tbe United States
Departmernt of the Interior, or his duly authcrized renrozentativa.

(b) "Federal Reclamation Laws" sball mean the act of Jupe 17,
1902 (32 Stot. 368), and all acts amendatory thereof and supplermentary thereto,
including particularly, without limitation of the foregoing, the Reclan:ztion
Project Act of 1939 (53 Stat. 1187), as amended.

(¢) "Irrigation season" shall mean the perind April 15th through
Jovember 30th within any year.

(d) "Year" shall nean the period Jamuary 1 through the next
folloving Dsczmber 31.

(e) "Project water" shall mecen water vhich landowners of the
Listrict are en.itled to use uvader South Jzkota ilotices ol Appropriation
ilos. 1867} and 1£875, both dated August 5, 1905, and respectively recorded
b poges 12 and 13 of Book 17, Butte County records, South Dakota.

(£f) "Keyhole water" shall mean water which the United States is

catitled te store in Yeyhole reservoir and to dispose of under Vyoming
Perait 5707 Res.

(g) "1949 repayment contract" shall mean the amendatory repayment

contract (Ilr-1555) of Hovember 29, 19,9, between the United States and the
Distiict.

Storage and Use of Watier

2. (a) The District shall have storage rights in Keyhole reservoir
cqual to 7.7 percent of the total active capacity of the reservoir. This
percentage initizlly is equivalent to ¢pproximately 10,000 acre-feet of
space,

(b) The Pistrict may use its Keyhole reservoir storage space to
rctain either project water or its 7.7 percent share of Keyhole water, or
hoth; and such right to retain vater shall include the right %o hold over
o water from prior years; but the total amount of water retained at any
onc time shall not exceed that which can bte storved within 7.7 percent of
Aie then total active capacity of Keyhele reservoir,

(¢) The District shall eachi vear be entitled to the use of 7.7
pezrcent of Keyhole uater coming into the Keyhole reservoir during that year.
Such right to the use of 7.7 pcircent of {eyhole uater for any one year
shall inclvde the right to store or to hold over all or any portion of
uefa 7.7 percent share of Keyhole water in Keyhole rescrvoir within the
linitations above sct out in article 2 (a) and (b).

(d) A1l space in Keyhole .eservoir shall be operated with like
priority as to storage rights; and the United States reserves the privilege

2
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of granting to others holdover rights and of itself exercising such

holcover rights as to any uncold space that are not inconsistent. wifli the
rights granted to the Distrist under this centract. « In determining the
anount of stored water to which the District is entitled under this contract,
losses incidentel to storage will be prorated rqually over all vater in
storaze, and, in determimng the anount of stored water delivered, the point
of measurerent shall be the oulle! works of Keynole dzm and reservoir. The
District shall receive =aid stored uater at the point of measurement and
chell be wholly responsible for taking saild uater al that point and conveying,
diverting, and utilizing it.

‘(e) 'mile Ksyhole due and reservoir is being operated and
maintained by the United Staies, it uill operate the works to the end of -
delivering all the water to which the Pistrict is entitied under this contract
and on such schicaule of deliveries as shall be agreed tc betueen the Uistrint's
Board of Direcltors and the officer in charge of the Keyhele dam and reservolir,
rithin the capacity limits of such uvorks znd having reperd for other existing
rigitts thich rust be supplied threough these facilities., Deliveries of stored
1cwer shall be limited at any time to the amount uhich: can be delivered -
tiircugh the catlet works of the dan *:aking into account the reoguiremeat of
peesing through the riczrvoir vater beionging to prior or coordinate rights.

(f) The District,ldeirg the term of this contrzct and subject
e fulfillment of all its obligetions hereunder,)shall have a righl to
caare of Keyhole vater, as provided in this Article 2, for beneficial
2re on District lands, and, -3~n conplehtion of payment of vhz District's
conntruction cherge oblipgation undar tliis combract, such right and the
Mourict's right hereunder to tlie use of 7.7 percent of the active capacily
oi W.oyhole reservoir, shall becone pa:manent, subject to the payment of the
iflotrict's operation and nainienance obligations as determined at the time
the construction obligation has been net.

L
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Keyhnle Construction Charge o

~ 3. Of the reirmbursablie cost of *he Keyhole dam and reservoir, the
Dictrict shall pay to the United States the sum of (C0,CCO as a Keyhole
Ceanstruction charge obligation. This $€0,0C0 Kayhole construetion charge
onligation shall ke additicnal to the Distriet's constiruction charge
obligation under the 1949 repaymznt contract and vill be paid in forty *
Luecessive annvel installnenbs each of Fifteen Hundred Dollases ($1,509), and
cach of which shall be paid onc-half on or before June 30 and one-hzlf on
or tefore Lecember 31, of each year beginning with the year 1963,

e

Keynole Opzration and Haintenance Charpges

. Yhe Distriet vil) pay 7.7 percent of the portion of the annual
¢ of operating #nd maintaining tha Keyhole Dam, Reservoir and appurtenant

wslss allecated to irrigation. Such paywents, in the ciounts 2stimated

wnlly by the Secreiary and cormunicated in writing to the District, will

-
’v.




be made on or before April 1 of each year this contract is in force. after
ihe first year's notification of cperaticn and maintenance costs, the
notifications will contain a credit or sarcharge equal to the ovevage or
daficit, as the case may be, in the amount paid the prior year ard the actual
ccst of operation and maintenance for that year. If the United States fails
to rotify the District of the estimated cost of operation and mainterance
prior to April ). of any year, the prior year's estimated cost will be pzid.

Additional Keyhole llater

5. {a) [Iuring the term of this contr:ct Xeyhole water additional to
that accruing to the District under irticie 2(c) may be requested by the
District upon a depeosit, of $1.25 for each acie-foot of additional water so
requested. If the Secrevcry determines that such additional water is availatle
vhen requested, he shalil release the same under the cenditions prescribed in
Article 6. :

B

(b) The District's annual cbligation for the additional. Keyhole

water so released shell be computed either at the rate of $1.25 per zcre-foot

fizasured at Keyhole Demy, or $2.00 per acre-faot measured at the boundary
line between liyoming ard South Dakota, depending upon which is the most
ccenomical to the Disirict, as determined by <he Secretary. Should the
istrict's annual obligation be less than the amount depcsited under

irticle 5(a), the overpayment shall bte appliel to the District's next

annual installment under Article 3.

(¢) Vhen releasing only Keyhole waker from the reserveir, all
uater measuced at the state line will be considered released water for
deterrining cost of water at $2.00 per acre-foot.

“= (d) ‘hen releasing Keyliole water with Project water, all water
meesured at the state line will be considered released water and the losses
will be assignad in the same proportion as the armount of each kind cf uater
reieased for parposes of determining the cost of additione’. Keyhole water.

l{anner of Release

A. Any release of Keyhole water will be made in increments of
3,000 acre-feet or wmore, or will be made in conjunction with a release of
project uzter in which the total release equals 3,0C0 acrc-feet or more:
Provided, Tnat this reoquirement way te modified by agreement between the
Secretary and the District's Eoard of Iirectors.

Agreed Charges a General Obligation of the District

7. The District as a uiiole is oblipated to pay to the United States
the cherges becoming due as provided in this contract, notwithstanding the
default in yayment to the District by individual water users of assessments,
tolils, or otlier charges levicd by the District.

L



l.evy of Assessinents, Tolls and Charges

8. . (a) The District shall cause Lo be levied and collected all
necessary assessments, tolls, and other charges, and will use 2ll of the
authority and resources of the District to meet the obligations of tae
District to make in full all payments to b: made pursuant to Lhis contract
on or before the date such payments beccme due and to meet its other
oblipations under this contract.

- (b) It is understcod that the provisions of this contract uill
benafit lands of the District including ithe lznds within the so-called
Johncon lateral and Inlet canal areas. The District apgrees to levy charges
ageinct 2ll lands in accordence with land classificaticn. Assessnents, tolls
or other charges ageainst all Jands for the purpose of paying the District's
obligations hereunder shall be fixed for the different classes of lard at
such ralins as may bte determined by the District's Board of Directors:
Provided, That &ll assessments shall be within the percentage ratios as
follous, all ratios being based on a ratio of 100 fcr Class 1 land:

Class 1 - 100

Class 2 - 88-92
Class 3 - €0-65
Class kL - LO-%50

Application ¢f 1949 Repayment Centract

9. (a) The 1%%9 repzyment contract shall continue in fuil force and
effect.

(b) The additional obligations assuned by the parties to this
seccnd amendatory contract shall be governed by the sase provicions as are
‘stipulated in the 1949 repayment contract respecting penalties (Article 17);
defaults (Article 20); general obligation (Article 21); application of
pavment (Ariicle 22); the keeping of records (Article 2h); access to books
and records (Article 25): excess lands (Article 27); coiputation of costs
(Article 29); rules and regulations (Article 30); liability for drouth
(Articie 32); assignments and successors (Article 3L); and contingency
on approprizticns or allotnents (Article 37). Such provisions and the
articles containing then are incorpeoratcd in this second amendatory contract
by reference and made a part hereof.

(c) The District's cbligaticn to prepare and submit a District
budget and to make asuessments as provided in Article 10 of the 1949
repayment contract shall be extended to cover additionally the anrual
instalinents of the Keyhole construction charge cbligation and the Xeyhole
operation and maintenancc cherges as zbove prescribed in friicle 5 of the
second amcndatory contrezct.

Confirnmation oi Coniract

10. The excculicn of this seccond amendatory contract chall be
aulhoriced by a vote of qualified clectors of the Disirict as provided by

5
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lay. Thereafter, withuat delay, the District shall prosecute a proceeding
in court for a judicial confirmation of (1) the regularity of the steps
leading up to the making of this contract, and (2) the validiiy of the
contract so far as the District and the Distriet landowmers are concerned.
The District shall furnish the United States for its files, certificd copies
of all proceedings relating to the authorization of this contract.

llondiscrimination

11. The following provisions governing performance of work under
Government contracts, as set cut in Section 301 of Executive Order 10925,
dated llarch 6, 1961, shall be applicable to this contract, and shall be
included in all contracts executed by the District for the performance of
vork contemplated by this contract, and for that purpose the term "contract®
shall be deemed to refer to this instrument and to contracts avarded by the
District and the term "contractor" shall be deemed to refer %o the District
and to contractors awarded contracts by the District:

In connection with the performance of vork under this contract,
the contracter agrees as follous:

(1) The contractor will not discriminate against any enployee or
applicant for employment because of race, creed, color, or national origin.
The contractor will take affirmative action to ensure that applicants are
employed, and that employces are treated during erployment., witheut regard
to their race, crecd, color, or naticnal origin. Such actien shall #rclude,
tut not be limited to, the folleouing: Employment, upgrading, demction or
transfer; recruitment or recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and selection for training,
includiug apprenticeship. The contractor agrees to post in conspicuaus
places, available to emplouyees and applicants for employnent, notices to be
provided by the contractiry officer setling forth the provisions of this
nondiscrimination clause.

(2) The contractor will, in all solicitations or advertisements
for einployees placed by or on behelf of the contractor, state tha* all
gqualified applicants 17ill receive consiceration for employment without
regard to race, creed, color, cr nationnl origin.

(3) The contractor 1ill send to each lzbor union or representative
of workerswith vhich he has a collective Sargaining agresment or other
contract or understanding, a notice, to be provided by the agency contracting
officer, advising the szid labor union or workers' reprezentalive of the
contractor's cormitments under this section, and shall post copies of the
notice in conspicaous plzaces available to erprloyees and applicants for
employment.

(L) The contractor will corply with all provisions of Executive
Order No. 1C925 of iiarch 6, 1961, and of the rules. repulations, and
relevant orders of the President's Cemmittec on Equal Employment Opportunity
created thereby.
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(5) The coniractor will furnish all information and reports
required by Executive Order llo. 10925 of liarch 6, 1961, and by the rules,
regulations, and orders of the said Cermmittee, ¢r pursuant thercto, and
will permit access to his books, records, and accounts by the contracting
agency and the Cermmittce for purposes of investization to ascertain ccmpliance
with such rules, repulations, and orders.

in,

(6) 1In the esecn* of the Contractor's non-compliance with the
nondiserimiration claunses of this contract or with any of the said rules,
regulations, or orders, this contract may be cancelled in whole or in part
and the contractor may be declared ineligible for further government
contracts in accordance trith procedures authorizec in Executive Order
Ho. 10925 of iiarch 6, 1961, and such other sanctions may be imposed and
remedies invoked as provided in the said Executive Order or by rule,
regulation, or order of the President's Cormittee on Equal Employment
Opportunity, or as otherwise provided by 1lai.

(7) The contractor will include the provisicns of the foregoing
paragraphs (1) through (6) in every subcontract or purchase order unless
exempted by rules, regulations, or orders of the Fresident's Committee on
Equal Employment Opportunity issued pursuant to Section 303 of Executive ™
Order No. 10925 of HMarch 6, 1961, so that such previsions will be binding
upon each subcontractor or vendor “he centractor will vake such action :
with respect to any subcontract . .rchase order as the ccrntracting agency
may direct as a means of enfercing such provisions, includirg sanctions for
non-compliance: Provided, however, That in the event the contractor becones
involved in, or is threatened with, litigation with a’' subcontracter or
vendor a5 a result of such direction by the ccntracti-g agency, the
contractor may request the United States to erter into such litigation fo
protect the interests c¢f the United States.

Ter:y of Contract

12. The term of this contract is tne LO-year pericd beginning
January 1, 1$63.
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Officials Not to Benefit

13, No member of or Delegate to Congress nr Resident Commissioner
shall be admitted to any share or part of this contract or to any benefit
that may arise herefronm, but this restriction shall nol be construec to
extend to this contract if .nade with a corporation or company for its
general benefit.

IN 'TITUESS VVHEREOF, the partles hereto have signed their names
the day and year first abova written.

UNITED STATES OF AHERICA
Legal approval: 1-2-63 By /s/ Bruce Johnson

Regional Director, Region &
Bureau of Reclamation

BELLE FOURCHE IPRIGATION DISTRICT

By /s/ David Lﬁhgien
President, Board of Directors

ATTEST:
(SEAL)

/s/ Florence T. Hednman
Secretary, Board of Directors
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URIPED STATES
DEPARTMELT OF THZ INTERIOR
BUREAU OF RECIAMATICH

" Pelle Fourche Project, South Dakota

CONTRACT ESTVEEN THES UNITED STATES OF AVSRIGA ““““*“”‘1 "
AllD THs B u‘. I'CoCis LMiGAa 100 DISTRICs '-"‘”‘"’“_~—+J
FOR OFERATIG OF £olds rGURCAS AlD ABJROLE RootR7QIRS ] !
SVl
C,r.,m:C‘ ol - tH-0 6 - b.g.o._......-———-’ §77¢
THIS CONTRACT, l{ade and entored into this st :
da;” of {\\ e » 1966, pursuant tc tho Act of Congress

of June 17, 1902 (32 €<at., 300) érd acts arendatory thersof or

. supplereniary thereto, knoim as the Reclamation Law, betucen the UNITED
STATES OF A“..._Lcr., hereinafter called tne United States; acting through
the Contraciing CGificer executing this ccniract, and the EEILE FGIRCER
IRRICATION DISTRICT, an irrigation district organized and existing under
. the laws of the State of South Dakoia , having its principal place of
business at ewell, Scuth Dakotaj;

.

WITHESSSTH, TEAT: ' : o
'WHEREAS, the folloing statersnts are made in explanation:

(a) The spilluey of the Belle Fourche Reservoir requires
.replacerent or repair arnd, in rbs prosem, condition, uhe reserveir should
not be fully filled.

(b) The United States has space available in Keyhole Reservoir
t0o store wvater for the District.

NQA7, THERETORE, in consideration of the mutual promises here:m
convained, it is agrezd: —

L. This agreerent takes offect upon the day and year first
" above written ard 1r.L1.1 rermain in force until. ths spil_]'.ray of the rs71:
Fourche Dam atd Reservoir is repaired or “eplaced 3 ou’c. in no evird will
it be effectiva al tor October 31, 1969

2. The District will:

a. ILimiy the maxinun water surface of the Eelle Fourche
Reservoir to tiwe thoussrd mine hundred sevénty-cne ard eight
tenths (2971.8) fest m.s.l., vhich will hold ore hurdred
sixty thousani three hwndred (160,3C0) acre-feot of water
in slorags;
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b. reduce diversions from the Belle Fourchs River to
current irrigation requirerents reduced by the supply of
viater available from Gl Creck and Crou Crcek when Eelle
Fourche storagse is at or above elevation {0 thousand nine
hundred seventy-cne ard eight tenths (2971 8) feet n.s.l.;

¢. mnaintain suitabie lines of cormunicaztion betveen the
districi's hesdquarters at Newell, South Dakota, the Belle
Fowrche Dan and the Diversion Dam so as to insure prompt
tranumlttal, reception, ard perforrance of onaraun.“D

instructions. ’

3. For the pwurpose of providing service in conformance vith

Contract No. 14-06-£00-6979 betuesen tha parties, dated January 2, 1943,
and to provide terporary replacemant storage space at Keyhole Reservoir

- in Wyoming until the nplll:ay of the Belle Fourche Dan and Pessrvoir
is repeired or roplaced, the United States agrees to opsrate Keyhole
Reservoir in the follewing manner:

v 1% 2

(A

a. Until pesk storage at Belle Tourche Reservoir has
occurred, or June 1, wnichever occurs later, release inflows
to0 Keyhole Reservoir only to the extent required to mset
curreny dowmsiream requirsrments,

b, Compute credits for wvater stored in Keyhole Reseivo’r
after storage pericd is over, Credit Belle Fourche Irrigation

istrict with (4) water stored in Keyhole Reserveir which
could have bezen used by the District or stored in Belle
Fourche Reservoir within total capacity of one hundred eighty-
five thousard one hundred seve *y (185,170) acre-feet. Use

6-day lag time for releases at Xeyhole Dan to reach the Inlet

Canal, capacity one thousand three hundred (1,300) c.f.s.
Cradit the District srith (B) seven and sevan tenths (7.7)
percent and the Ualted States with (C) ninety-iwo and ihree

tenthe (92.3) percent of the remainder. _ . .

¢. For Districh c ©s A and B totaling up to thirty-
four thousand eight hunired sevenby (34,870) acre-fecet, makn
release as requested by the District.

d. Wator credited {o the Disirict in excess of thirty-four
* thousard eight hundred sevanty (,g,BYO) acro-feet will tce
relessed at raves determinsd oy the Bureau of ueclam;clon.

o. vacn District C““ﬁit A and B votzl ore than thirvy-
four thousard eight hundred seventy (31:,870) acre-Ifest and
Bz1lg Four }3 ?c"-“vaw“ E2ax storaze for the ceason is
deterzined 4o %e less than one hundred thousand (1ca, OCO)

acre~Lfeet relg.ga that portion of surplus vrequired %o br'ng
] Iy i g
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hereto remain in full force and effe

Co oo

storage in Belle Fourcha Reservoir to ene hwndred thousand
(100,000) acre-feet. Re*ain ramainder in Keyholie Peservoir
snd proceed as in iten (£).

f. Vhen District crcdiis A znd B
Tour thousand eight hundred sevent 2
‘Pelle Fourche Rescrvuir psalt storage For the s
hundred thousard (100,C00) acra-fest or wmora, r
water In cxezss of thirty-four theusard eight hundred seveniy
(31:,870) acre~feet in Heyiole Reservoir until ihe Tollowing
_storage season, Credit for waler in excess of thirty-ITour
thousand eight hurdred seventy (34,870) acra-fcet is to -
remain with the District (25 zeduced by prepertionate share
of evaporation ard ssepaze losses) but kept in a separate
account. If pezk storaze in Belle Fourchs Resevvoir the
next: season is less than one hundred thoucand (100,000)
ecre-feeb, relsase the storags credit in excess of thirty-
four vhousard eight nundred seventy (3L,870) arre-fess to
the District; if more than onz hundred thousard (100,000)
acra~feet, retain witil reeded in succseding siorage seasuns. ’

]
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g. A total of ons hunired eigniy~five thousand one
hundred seventy acre-feet of concwrrent storazz in 3ell
Fourche Rescrvoir and credit A in Keyaole Reservoir will be
permivted regandless of source of the stored water. However,
this total i1l bte increzsed to one hundred nirsty-five
thousand orne hundred ssventy (195,170) acre~fcss, to the
oxtent thab the subsequent storagze eccurs at 2211e Fourche
Reservoir and ressulids from water origiuvating belowr Kevhole
Reservoir.

h. Credits to Balle Fourche District in Keyhole Reservoir
assume reasonable diversion of availabie flous to Inlet Canal,
Divertable ficws which ars allcued vo pass domsirean may act
©o reduce the amount of District credits in RKayhole.

i. Adjustzenbs in rolsases fronm Keyhole Reseirvoir will ’
gererally be rade tirlce each week. |

li. The existing cenbtractual relations t
d . .
ard effecct except to thne exvent they are

S. Fqual Employmanit Cpportunity

(aj ovuing the perfornsree of vork under this contrach,
the Bell. ‘"iirclhio Irrigation District, in this article roferred
o as the «.uractor, agrecs as follaus:

| —— o —
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(1) " The contractor i1l not diseriminate azainst ary
employee or applicant for ernlossent bacause of race, creed,
color, ox naticnal origin. Thz coniractor will take affirra-
%ive action to ensure that applicanis aro empisyed, and that
employcos are treated during employinznd, without regaxd to their
race, crecd, color,-or national origin. Such action shall
include, but not be limited to the folleiing: erpLO NG,
upgrading, derotion, or iransfer; recruitmend or recruiiiant
advertising; layofii or {ermination; rates of pay or other
forms of comgensation; and selection for {raining, including
apprenticeship, The contractor zgrees to post in consplcuous
places, availabls to employces arnd applicanis for erployment,
notices to be provided by the ceniraciing officer setving
forth the provisions of this noniiscrimination clause.

(2) The contractor will, in a1l solicitations or
advertiserents for employces placed by or on behalf of the
contractor, state that a1l qualified applicants will receive
consideration for employrznt without regard %o race, craed,
color, or najioral origin, )

(3) The con¥ractor il serd %o each labor vnion or
reprasentative of workers with which ho has z colleciive
bargaining agreemznt or othev coniract or understarding, a
notice, to bz provided by the agsncy coniracting ofiicer,
advising the labor union or worlkers! rasresentative of the
convractor!s comnitments nmmder Section 202 of Executive Order
No. 11215 of Septeriter 2L, 1943, and stall post copies of the
notice in conspicuous places available to employees and
applicants for emplcymant.

(4) The contractor will cormuly with all provisions of
. - -~ « ’ o
Exccutive Order No. 112Ul of Septerier 2k, 1955, ani of the
rules regulations, and relevant orders of the Secretary of

_ Labor,

(5) The contractor will furnish 211 inforration and
T2porus required by Emecutive Oxder Ho. 11246 of Septerber 2L,
1965, ard by the rules, regulations, arnd onders of ire
Secretary of Labor, or pursusni thersto, and will vermit
access to his bcoks, recoxds, and accounis by the contrac
agency ard the Sceretary of Labor for purposss of investigation
to ascertain compliance with such rules, regulations, and omders.

(6) In the event of ths contracior's noncompliarnce with
the nondiserimination clausos of this centract or with any of
such rules, regpuwlations, or enders, this contract may Tte can-
celled, terairsicd or susparded in whole or in part and tha
contractor ray vo declared inelicidle ror further Goverimant
convracts in acconmdance with nrocedures atihorized in Erocubive
Ocder Ho. 112L6 of Septerier 2L, 2663, ard such other canchbions

-
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may be imposcd and remséies invelked as provided in Execubive
Order No. 112h6 of Septerter 2L, 1535, or by rule, regulation,
or order of the Secrotary of Iabor, or as otherwise provided
oy lav, )

(7) The contractor will ..nc_\.ie the provisions of
paragrams (1) through (7) in every sutconiract or purchase
order unless exemdicd by ruwle sxlztvions, or orders of
the Secretzry of Leobor 1=suad suant o Secitien 204 of
Executive Order No. 112L6 of Sepierder 2k, 1965, so that
such provisions will te binding upor e
vendor. The contractor will take such aciion with respect
to any subconiract or purchase order as the com,r_c ting agency
ray direct as a means of emo“c'”w such provisions including
sanctions for noncompliance: Provided, houvever, Thav in the
event the con‘.;rac‘ao bzconss "*"."""ca in, or is vthreaiened
with, litigation with a subconiracior or verdor as a rezsuly
of such diregtion by the contracting agency, the contracter
‘may requestv the United ate& to enver into such litization
to protect the irterests of the United States.

l
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(b) Inclusion of the above nondiseririnaticn clause in
subconbracts ray be by refercnce to Sectlon 202 of Executive
Order lo. ]J_QL'é, dated Septerber 2h, 31955. Subceniracts
belo’.r the second ‘ClEI‘, other than subecontracts calling for
consiruciion work at the site of constzuction, are exempt froa
inclusion of the clauss.

CIVII, RIEITS ACT, 198

6. Tho District hereby agrces as follaws:

(1) To co.nL =th Title VI (Szcticn 601) of the Civil
Rl"fn s fct of July 2, 153k, (76 siat. 2L3) which provides
‘nat "lo person in J:.-: L"*' ted States shzll, on the grownd
of race, color or naticnzl origin, b2 ex cludied from
participation in, te derded the Tanefiis o.L, or te suo;.ect
to digcirirdination under any progran cr activity receiving
Federal .‘imnclal assistance," ard to Te bou:ci by the
regulations of the Deparimzni of the Intexior for ths
effectuation tharcof, as set forth in L3 CFR 17.

(). To otligate his subconiractors, stbzraniess,
transfcrces, successors in :'.nte:::st, or any otner participants

roceiving Fedaral financial assistance nereunder, Yo comply
with tho requirenznis of this provision.

1
)

fie



7. No Merbar of or Dzlezzie toO Congrass o Res *dent
Comnissionsr shall te admitied to any share or parv of this contract
or to any benefit that ray arise herefrom, but *hﬁa rastriction shall
not bo constited to extend to this centraet if made with a corporatvion
r conpany for its gensral teneril.

I WITHESS WHERZOT, the »

arties he
contracu as of the day ani yeaw first above

rcto have e: acuted this
writien. '

, ORI L THE UHTITED STATES OF AMERICA

s I
7 2

Regloro; Dlrecto*,

Bureaun”of Reclamation
Billings, lMontana

glon ©

A-iin

. BELIE FOURCHE IRRTGATION DISTRICT .

Iy ‘_ 7 -
"By //&4 ,&/ e de /4L/(' P et T

7 .

L.S. / : Title D gy T~
‘ 7 7
. o.l.
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Uniteu States Department of the nteypior.- - :

(@) \S—— _..__._____.'.__- —
- v ) ) -
L . BUREAU OF. RECLAMAY " -——-—1~O-L
ot o, i 17t Ro_"lunal Office, Region 6 .__-_if_"'

P. O. Box 2333
420 Billings, Montana 539103

SR, £an

. IN REFLY REFER TO:
420

: JUL 21950

Contract lo, 14
Amendnient Ko,

« . -Mr, Daryld M, Williamson, President
' Belle Fourche Irrigation District
Newell, CTouth Dakota 57760 ‘

Dear Mr, Williamson: -

On March 1, 1966, the Belle Feurche Irrigation District and the United

- -7 States entered into an agreement, Contract No, 14 06-600-8970, to

S replace unusable storage in Belle Fourche Reservoir with storage from
Keyhole Reservoir until the original spiilway in the Belle Fourche
Reservoir was repaired or replgLLd, and full storage in that reservoir

- was again available, The life of the agreement was limited to
October 31, 1949.

The spillway has not been repaired or replaced because construction
funds have nect been aveilable, There is no indicatien as to when funds
will be available, therefore, we reconmend that our arrangements for
the exchange of Keyir le Reservoir storage space for Belle Fourche
Reservoir storage space be contiuued until all of the storage space in
8elle Fourche Reserveir can be utilized.

. ~ The terms of the original agreement, Coatract No. 14-06-660-§970, are
- acceptable to us, and if they still are acceptable to the Commissiuners
of the Belle Fourche Irrigation District, we reccrmaend that the contract

. continue in force with section 1 eémended to read as follows:
. " M), This agrecment takes effect vpon the day end year
first above written and will rzrain in force until the spill-
-way of Belle FPourche Dan and Reservoir is repaired or replaced,
“unless sconer terminated by the United States."
If the propesed change is acceptable to the Cornissio oners, please have
the President or other authoricesd official sign both copies in the space

provided belcw,

.
.
e ~ o4
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Please return the Original, with a copy of the resolution authorizing
the signature-to us, attention 400. The signed Duplicate Original

copy is for your files,

Sincerely yours,

L . ‘ . Ading 577 &éf/::;’

eﬂlonal Dlrecfor

_In.duplicate

Belle Fourciae Irrigation District

.;/ﬁllfin/‘/” 2L /§ri?’?_{ﬁyé';ﬁ

President ) Date

Attest:

/{i}//)“‘ //0 7///5/

Secretary

; A4

O



7-1680
(11-64) ¢

Attention D-TSH6

Furnish one copy of compieted form to +he Chief Engineer:

P S A .

y RESERVOIR CAPACITY ALLOCATIONS
Type of don___Zoned Earth{ill Region U State_ Wrvoming
Operoted by ____ Burevaun_oi” Beclacatian ) Kevhiole Reservoir
Crest lengtih_ ___3.,420 ft __ _Keoyhole Dam
Volume _ 1,335,000 cubic yords Missouri River Basin Project
Top width__ 30 __ft., Mox. Base Width__ {1 Chevenne pivision
Closure date I(,hru.‘n'v 2, 1952 Kevhole Unit
Construction yericd _.__1980-52 Operational _ Status
Stream ____ Belle Pourche River. December 1966 Dote
Reservoir Surfoce area_o 394 ___ccres ot EL_4099.3
1
Crest of dam (withou! camber) EV_4134.0 _
—X A Freeboatd

: \ S.8 1t

P Maximum woter surfoce 1.4126.2 _

- Surchorge

"o ] 283,239
b 83, o.f,

S Top of exclusive flood control W.S. Er.4111.5 } Exclusive .

f} S i @l@: flood confrof .
Lol 140,186 o.f,
l :‘5 9 : 4 : °|| Bottom of exclusive fiood control WSEl 4u’)_9,_8

| 1 t 1

= rt gl

% :léjl wr‘l;:!TOp of joint use W.S EIL -

=5 -?-;“}‘ EHER = Joint use

e l"“n,“:u Uses F.C_ _ o o o o 0 _of.

2 2 1 £ Bottor of joinf use WS El_ oo

° X £1 8

= o ol 'S g_l

“ o o |

» € gla 3!

~ § 0_1_8_*_3 | Top of active conservotion W.5. EI._4099.3_  Active

*f; + | 2 -;; conservation

T e ,g'{, -:Mg Uses_}__ﬁ._________‘_____“______ 190,393 g7,

2 E VAV Vi Top of nactive W.S. EI_4051.0_

e = L Inoctive

P}

= / Top of dead © W.S.E!4036.0 .

§ * : i Dead

i | | 1,166 af.

oy Y Streombed of dom a1is, E1.4010.0_

\

:

Y Lowest point of foundation excovation £1.3966,0 _

F.C. Fiood Control (Tatel)_ _ _ _ .. . .o oo __.
. lecigotion _ _ _ _ _ . _ __ e
M.8 1. Municipal and Industeiol ____ ___ __ __
P Power ~
: ower e e C (ACTIVE CONSERVATI
F.a8 . Fish and Wiidife_ _ __ _ _ ____ . __ (AC ANED JomTRleg)ON
Other _ o et o o e e e e
S Sediment_ __ _* _ _ o
® Includes 70,000 " g f allowance fo._]_QQ _year sediment deposition
between streambed and E1__4099.3_ . of which___ _ _ _ _ _ _ 0f.
.is aobove E).__. _____ _ __ ..
Reference: Area-Capacity table of Dec. 1966
Area-Capacity curve Drwg, 4566-600-81

TES sac.a18
'
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S A ﬁ . Proof Mo....27340 __
°©__ = .
f) m... \m k r— :\oﬁl._ ~— . yl‘ b L gl ’
] =2y 1 \ R - TN Q
L THE STATE OF WYCMIN
e
= 1N 3 . pe . 5 I . .
eS8 Certificate of Consiruction of Xeservoir  Ceriificate Record No.--.R=3_____ Page.156._.
RSN R - :
" SO0 o &
[ I S SN ;

hag presented to the Stale Board of Contrgl of the State of Wyoming, proaf of construction of
p

WIIEZREAS, __Intsxnier, _Eurecaw _of _Reclamation, o ___
.................. .. Resarvoiv. Permit Na. . JST0T ___ Tes., located in. gk cee. ww.m.:_‘_...‘. SEY, Sec. 14 u\ -
SET, See. 233 NWgnWy, SINVT, S See. 245 A1l of Sec Culmlb, sehmi T, nlseR, sEisEh, see. - o,
Sce €4, Scc. &4p £11 of Sec. v5; ML of Sce. 15, Lwp, ,. ALl of Ssc. 17 A1l of | 3
, RY Sh, Sec. 43 SEfSWr, SWiySr, Sec. 5§ SEITI, ylsm; 1o RELWE, Sl s, Sec.
9% L, Sec. 10; EAE sec. 11; All of See. 12} N3y, NEESEY, Se miny, See. 173V
15, T™». 50 1., 1n. Te 6 WH..».,,._!?.T w..m.,w. By, Sce. 205 % : R jres] : .....mf y Sec. 27; AL
211 of See. 263 W, SWE, NASEY, SWISEr, See. 803 WAN ‘ Scc, $2; Ny, NEGENI, SINEL, 53, Sec. 33y | .
Shy SLANE, .,.m.mm.....,.....ﬂ Sce. _.wmmﬂm;.au. 51 z.fmn_wnnowmm _"\dh ..L,r:u._.?u SEySV;, Sec. 4; H,.,w._m. _mmﬁ..ﬂ.“. LE;S ”:mnn. TN \\..
T - Ly A TTLLNTT) . T CLl. Qe A nR AR [ e RN < e T .« =T n ST g o1
..ulfp'.,:..'w...n,[fmw \H\AH,_N‘.L.[.»LH«.».. qt..wm..u.ps MOm“ .@.- ENNN“. Wi, .U.Q.Q. bt Jioavalaf, 2CC. HC» v...r.‘. Scc. 165 avig Hh f..u( s Scc H.\yk.
SEiNwr, Scc. S04 hip. S0 N., Range 66 W., Crock County, %ycm
llllllllllllll EEE DALY I T WIS s et e et e et e e e e e e e e e e i e o e o e e 2 e b SN A YKL TS TS DA A e e e —— .

T weE eer SRR YA TEIATY T R an e s 0 e e o e i i e et 2 e e

VS RNOW YE, That the State Board of Control, under the provisions of the Statutes of Wyoming, has by an erder duly made and entered on the._ . l8th ______

(&)

; Yr
o dayol_oosMINST_ o, A.D. 1963__, in Order Record Ne..__ 16 ____ , Page_._102____ dciermined the priority and capacity of said rescrvoir as folicws:
0 vnited Stotes of America, Deporiment of the - pria . .
Nume of Owner..Znteriox,  Suzceu of Reclasadion o ____ ; Address__ L. Q. Zox 20958, 3illingzs, Me.wana — D OATT bbbt
Date of Priority_Sestumbex 30, 1949 . Total available storage capacity in the —— Keyaole __________ e —e—__RCscrvoir, as construciad

: : 5707 105., i8_m====190,010mrmmmm=nmmmmm_icre-foct. n

undar provisions o 2erniit No._. 9707 ______ s, isme===l90,000eemnnm e m e

The right to store w..ter is limited to such an amount as shall be beneficinlly !

used, nct to exceed one Tilling annually of said reservoir, fo

4]

PR AL

irrigesilon, stock,nining, industrial-«- yge, S

~WEEREOF, I, ._FLOYD A, BISHOP ooy President of the Statc Board of Control, have hercunto set my hand thiz

» T e

BEARE ANy Ex-officio “Secretary.

N I o B o o
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On Ncvenber 6, 1979, the Secrctary of t!» Interior
approv” changing the *.ame of the fermé Bureau of
Reclamaoion to the Water and Power Wosources Service.

R. Keith Higginsoa has teen designated Commissioner
of Vater and Power Resources.

N g upper Mssoun Keglon
\g_",‘/ P.O. Box 2554 'AY)
: Bllings, Montana £9103 ,Yﬁtsﬁ'
IN PEFLY ) f.(,;"
REFER TO: {M-450 , Qy &
870. ‘ - ‘0~3\

Mr. Chilton ‘Lathan

\ -
Powder River Basin Resource Council “f“'\ Q\\ ‘Q\V\-\‘ﬁ\l 26 \919
1318 . 2nd Avenue ' ) \&R&“‘
Cheyenne, Wyoaing 82001 By YQR

Dear Mr. Latham:

Please refer to your letter of November §, 1979, regarding water
rights in the Keyhole Reservoir.

The water rights for all water stoved in Keyhole Reservoir wgre
obtained-hy and_are stiJl held by the United States. However, all
stcred water is subject to provisions of the Belle Fourche River
Compact which allecates the water to Wyoming and South Dakota.

Presently we have three contracts for water service from

Keyhole Reservoir. The Belle Fourche Irrigation District has a
contract which allows them to utilize 10,000 AF of reservoir

space, the Belle Fourche~Wyoming Water Association's contriact

provides up to 1,250 AF annually for irrigation, and tlic shattuck Hills
Homeowner's Association has contructed for a maximum of 50 AF of

water annually. s

Basin Electric Power Cooperative has no contract for water service
from Keyhole Reszervoir and no such contract has been requested by
the Cooperative. '

The Water and Powoer Resources Service and the States of Wyoming
and Scuth Dakota are cooperating in zn investigation to Getermine
the quantity of water available to each State under terms of the
Belle Fourche River Compact and the future service capability of
Keyhole Reservoir. No further use of Keyhele storage will be
corraitted until results of this investipation are known.

Sincerel?y yours,

jetoph B Marcoitey g |

AetingRegional Director

cc: Mr. George Christopulos, State Tngincer, Barrett Building,
Cheyenne, Vvoming 82001
IHr., Worren Newield, Seeretary, Dept. of Natural Resources
Developaent, State Of{fice Buildiang Wo. 2, Plerre, )
South Dakota 5750)

N
- ——
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IN REPLY REFFH TO:

511.

OWTIOx,

’)76-\916

(‘

BUREAU CF RECLAMATION

,

(

United States Depa.iment of the Interior

FCEIVED

Upper Missouri Region
Missouri - Oahe Projects Office JuL20 1978
hOO PO. Box 825
Huron, South Dakota 57350 D[P-l UI: N’\TURAL
JUL 19 1978 '

Mr. Vern V. Butler, Secretary
Department of Natural Resource Developrent

Pierre, South Dakotz

57501

Dear lir. Butler:

RESOURCL DEVELOPMENY

A release of Keyhole Reservoir water has been reguested by the
Belle Fourche Irvigation District under the provisions of
Contract No. 1l~06-600-6979.

The release will begin July 20, 1978, at *he rate of 100 c.f.s. and
will likely continue at varying rates during the balance of the
" irrigation season.

We solicit your assistance in preventing any unauthorized diversion
of the released water from the Belle Fourche River to ingure proper

delivery of the water to the Belle Fourche Irrigation District.

We

appreciate your cooperation in this matter.

cc:

0\0

%
/NNHLNB

George L. Christopulos, Wyoming Stzte Engineex

Baryett Bldg. - Second Floor
Cheyenne, Vyoming 82002

Harold D. Skjoldal, lManager
Belle Fourche Irrigation District
Newell, South Dakota 57760

Sincerely yours,

g /‘
o Al
/7

Ray H. DeKramer
Acting Project Manager



IN REPLY REFLR TO:

511,

. ¢

( ‘
Uniteu States Department of the Interior

Huron, South Dokata 57350

JUN 17 1977

Mr. George L. Christopulos, Wyoming State Engineer
Barrett Bldg. - Second Floor
Cheyenne. Wyoming 82002

Dear Mr. Christopulos:

A release of Keyl-le Reservoir water has been requnsted by the
Belle Fourche Irrigation District under the provisions of contracts
Nos. 14-06-600-6979 and 14-06~600~8970 and Amendment No. 1 thereto.

The release began June 15, 197, at the rate of 100 c.f.s. and will

1,00 PO. Box 825 DCPY' OF
RESOURCE pE

RErey
BUREAU OF RECLAMATION “"VED
Upper Missouri Reglon JUN®
Missouri — Oohe Projects Office UN20 1977

H ATURAL
VELOPMENT

likely continue at varying rates during the balance of the irrigation

season.

We solicit your assistance in preventing any unauthorized diversion
of the released water from the Belle Fourche River to insure proper
delivery of the water to the Belle Fourche Irrigation District. We
appreciate your cooperation in this matter.

e
\/ﬁ ,) /./777’

rel
€4
- Pr 'Mﬁ{ Funkhouser
Project Manager

cct Vern W. Butler, Secretary;//, . !
Department of Natural Resource Development
Pierre, South Dakota 57501

Harold D. Skjoldal, lManacer
Belle Fourche Irrigation District
Newell, South Dakota 57760

A. C., Waters, Water Commissicner
Mooreroft, Wyomirg 82721

. uan_l
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.S. FILING KO, 0377-1

Briority Date: Lugust 5, 1904,

Zmiocunt of VWaeter: Mot o ercceed diversion rate of 1440
cunic Zeet per second, incliu’ . ng di-
versiocns from Crow Creéek. and collec-
zion of &ll unapnroprisied waters of
Cwl Creckx in and at the Belle Fouzchs
Dam and Rosaervoir

-~

Purnose: cisting irrvigation, municipal and
domesiic uses and not to exceeda 183,170
acre—-Zfacet Of stored woter annually in
Gelle Dourcne Reservoir for later uses,
for existing irrigation, municipal and
domestic purnoses, ;7

cf Use: May to Xovember, inclusive, of cach
vecr for irrvigation purposas; entire
vear for ciiaer purpcses,

3

rea served by facilities ol
urche Project, but as to

, Not €O &xceca us
res of land specificall
ac s gn t

fole]
b
O = e = et
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WATER RIGHTS
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M, DPreston L. Funithiouser, Jz. Pege 2.

Cornaitions: cubject to domestic use and prio:z:
wate:r richts reguirencnis suject
Lo cerntinued beneficinl use.

z. ToVTIGTE (20T RTIOET

iiorityy Data: Aowil L3, 1950,

IrounI O acel: Vot to encsed 130,000 azcre-Iect of
stored wvater for subsegusEnt use oY
such worticn Thoereoi, as may D& Cov-
erad in coatiracts with the Unitead
States Burcau O Reclaniielon,

i1

2lzce oI Usea: the area served oy facilities
of =rna Belle Fourahe ¥Yroject, zut =5
To irzigation use, nCcT TO egxceed use
ox the 57,183 acres of iand specilically
entitled to water service througn tne
nroject WoIrke,

piecct to domestic use and prior water
rights reguirements, supject to coa-
tinued veneficial use.

:s adjudication is coantained in the Concl
"SOLLE SCURCAE IXRRIGATION DISTRICT -~vs—- R.4A

S
. LEVY", cated
1, 1987 and has been coniirmed by the &

ate Sunrenmes

Sincerely,

— )
) . l\' . ,(,
f . . PR R N S
AL Corenned I uele
-~ . a. ~ -

Donald Driscoll
- > - ..
Cnlaﬁ LNginees

D-‘//f“

R



July 16, 134

Tlen. Ireneis Cacc

Coirgross of the Wltad Steins
ouso of wpruseatniives
vashingtou, O. C.

Derr 1. Coies

Eeplying to your *vxquir" of July 105h just pavolvad, Vo are
oneles i, rrewith, informatian relaSive o toe eppreopricticac of the
waber of the Lolla rourche 3iver thad wsre orliginnlly iade for the bolle
Tourcio lLirigebtion frojocts Those epproprintiens werc, of cou 'r.su, rada
rricor o tha passajoe of the irrigetion laws of 1907 so wera itob riled
in tids coffice es nor requirod, Hevuever, our racoids do convtin certi-
Tisd corivs of tis old rights vo filed wiih tho e lster of Decds of
Bubt s Couniy.

Tndor lfic. 18574 Lie following vppropriabtions viere modo.

50110 }’o.uchc Tver - 310 ou. ft. per nocond
Stinkia; vater Cragk - all or 200 cu. ft. por sscend
Cotbonwowl Cigex - w1l or [CO cu, ft, pes socond

Tater to be used for irrigation, donestic, poscr, machanicel
und other boreficisl uses in =vud upon ltade sitdated in Puite cul Hewdo
Counblses Lo be used for direct \zuhatio or Lo Lo stored i roservoiry
to be ,.\.z..nft‘r lozuted, The novicoes waro posfed oa the third day of
august 1503, md "Notice of Vebor Appropriciion® is signed by luymond F.
Vinlbler end exvoutod by a Joitary iublie.

Undor Ye. 13075 4he feollowin: apprropristions w:ire icedo.  ALL
of the wnaypropriaten inters of bt following sureans:

Felle Fourolo olvor Tudian Creok
Crow Creex tiorse Crcek
i), Creek Dry Creek

Willow Crack

The apjropr intions inoludo both surfaca und under<flow rore
cpecifically s‘nted es amounting to 2020 cu. ft. per sec. from Lhe Pelle
Fourche Xiver and 1000 cu. ft. por toc. froa cmeh: of the above craeks
Lamed.

Water Lo be used for irrigatlion, domoatie, pavor, mochanical
cnd othur Lonefloinl usos. 7The noticos wosra pouted Ly 11, C. Vioads on the
26th day of July 1804, The "lotloe of Approprlaticn®™ 1u signed by e Ce
Vicodn.



Hone I'ranocic Coso ~l= July 156, 1940

Usdor llo, 10874 the notice vms posiod on tho South bank of theo
Polle Fourche iivar asbout 5CO feet Tiesh of tla Soull. quarter corner of
§00, 11, T.8%., Re4E,, and undor lHo. 18875 tho nobico wns postod on the
Lort, bank of th: Bsllo Fourchwo Fiver in Jootian 2, T.8., Re2Es

Tho actual omounl of ths approprinticn in effect at tle prosont
tirg would nucessarily bo estullishied by the lsw relating to benofioiel
usz, In 1537 the Pelle!Pcurche Irrigaticn District divorted 105,600
wore~fass of water edd {rrizeted 33,050 soras. The source of the wator
wep frar Sho.Pelle teurche Eiver and froa storas in bthe Craan hsservolr,
Tive por canl of tho lend used diroet flow and ninoty-five per cant used '
slorazc wetor. '

UToping vhat this informalicn will lo useful Lo you and thal w
noy bo of eny Iucthor sorvice.

Respaetfully yours,

Doan Y, Lourks,
stete Tnginaor.

Diil.sdn
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FFRANCIS CASE
10 DIST, SAOJTH DAKOTA

MEMUBER
APPROPRIATIONS
COMMITTCE

Congress of the Tunited States
Ihouge of Wepregentatives
Hashington, N, €. Y=10-1¢40,

Ir. D. W. Loucks,
State inglneer,
Pilerre, South Dakote.

Dear ¥r. Louchs:

As ycu probably know, the Fureasu of
Reclemation and the Arm; Inglnsers have been study-
ing the possibllity of developing additional storage
for the flood waters of the Belle Fourche Hiver up
stream from the present inlet canal.

In connection with this natter, the
question has arisen as to the water. rlbhts thnt were

~filed at the time of the constructlion ol Crman Da..

Will you kindsy advise me what appropriatlion of the
waters of the Relle Fourche River were made for the
Fella Fourche Projectf

/zi) ‘
Sincerely yours, (/

FC /I‘mo /:'/

sV

GFFICE OF SIATE ERGIREER
PIERRE, 5. DAX.




'l
 FRANCIS CASE
20 DIET, 5CUTIE DAXKOTA

MEMBER
APPROPRIATIONS
CCMMITTEE

Congress of the Enited States
Touse of Representatives
Washington, D. €. -

Hr, Deen W. Loucks,
State Engineer,
Pierre, South Dekotu.
Deny 3, Loucks:

Taank you for your letier of July 15th, with
its iaformation of the approorietions of water on the Belle

Fonrche River.
to sce whel the effecy is,
iation.

I heve been
Tlood control study is nouw

I am taxing tais ud with the Furesu of Reclamation

eny, of ithe rscent wyominy lesis-

e
1i

——

—

advised by the Army Ensineers thot ihe
expectad ebout fugust 25th.

Thanl:inr you for the informztion suvnplisd, T &n
D e b ]

Feielb,

Sincer=ly yours,

e
,f”i:::;:AJ

A




UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

Nawell, south Pekotn,

Jemery 10, 198558,

iy, Chas. A, Trimmer,
State Engineer,
Pierra, S. Dek.

Dear YVr, Trimmer:

On July 28, 1904 lr. R. F. Velter riled weter
rieghts for e1l unapprorricted vnters in gnd sabhove
sachion 2-8-2, being on the wnter tliad of the DRelle
Touroha River und tributories. This Tiling wmas medse
for the benefit of the Belle TFourche Irripation Proj-
nct ond topaers o be your Ho. 18B75. =l Goe,

The reeords in this offics ave not entirely comn-
rlete ond we would soorecirte very isuch if you will
send us » eomplete record of the T1lins ss recovded
in vour office.
vours very sruly,

azQs,éé&mub7[h&izi' h
F. C./Youngblut t,
Superintendent .

b b ‘5\-'\‘&' S
3 Hb&\fly‘ g 2 0




| 15 FERC !
INITED STATES OF AMERICA

Continental Hydro Corporation ) Project No. 3825-000

ORDER ISSUING PRELIMINARY PERMIT
( Issued May 29, 1981 )

The Permittee 1/ filed an application for preliminary permit
under Section 4(f) cof the Federal Power Act (Act), 16 U.S.C.
§797(f), fer the proposed water power project, to be located
at an existing dam, as deseribed in the attached public
notice. 2/

Notice of the application was published in accordance with
Section 4r) of the Act and the Comnission's regularicns. All
protests that have been submitted, petitions to Intervene that
have been grantad, together with all comnments filed by Fedeval,
State, and local agencies have been fully considered in deter-
mining whether to issue this permit. No party or agency
commenting on the application objected to the issuance of

the permit.

EYFECTS OF THIS PRELIMINARY PERMIT:

The purpose of any preliminary permit is to maintain ypriority
of applicatien for a liccnse during the term of the permit
vhile the Permittee conducts investipations and secures data
necesscry to determine the feasfbility of tha proposed project
and to prepare an acceptabla application for license. A pre-
liidnary permit does not authorize construction of any project
wvorks. This permit does require the Permittee to conduct cer-
tain studies, but under conditieons which will assure that
those studies cause no significant adverse enviroumental
impacts., For these reasons, the igsuance of this preliminary
permit is not a major Federal action significantly affecting
the quality of the human environment.

Any concerns raised ia the comments, protests, or petitions
to intervene addressing the potential effects of actually
constructing and operating the prcpoused prcject are not
affected by the issuance of a preliminary parmit.

1/ In this, "Permittee" refers to the applicant or applicaats
named In the caption for this proceeding.

2 Authority to act on this matter is delegated to the

- Director, Division of Hvdropower Licensiug, under

Section 375.3(S of the Commission's regulations, 45 Fed.
Reg. 21216 (1930), as amended by Order No. 112 in Nocket
No. RMB1-5, issued Novewber 21, 1980, (45 Fed. Reg. 79024)

DC-~-A-22



-2 -

It is concluded that the standard permit articles and Articles 7
through 10 of this permit provide for studies, in coordination
with the appropriate agencies, to address the techui?nl, eco~
nomic, and environmental considerations related to the proposed
project. Should the Permittec find the project to be feasible
and file an application for a licanse, all interested ?crsnns
and apenzies will be given notice and have an opportunfty to
review the application, present their comments concerning the
project and the effacts of its construction and operation, snd
seek to participate in the licensiung procecding.

TERM OF PERMIT:

The proposed project would utilize an existing dam and is
considered a small scale development. Feasibility studies

for small projects are limited in scope and should not

require the maxinum term for a preliminary permit (36 months)
permitted under the Aet. Therefore, the term of this permic

is limited to 18 months. Review of this project indicates that
this permit term should be fully adequate to complete the neces-
sary studies if they are pursued expeditiouasly. Extension of
the term of this permit wijl not be granted, excepl i unusual
circunstances where good cause for extension {s clearly
demonstrated,

It is ordered that:

(A) A preliminary peruit is issued to the Permittee
for the proposed project as described in the attached notice,
for a period effective tne first day of the month in which
this permit is issued, and ending eifther 12 months from the
effective date or on che date that an application for license
submitted by the Permittee has been accepted for filing,
whichever occurs first. This permit is sudbject to the terms
and conditions of the Federal Power Act (Act), which is
incorporated by reference as part of this peimit, and subject
to the regulations the Commission issues uwnder the provisions
of the Act.

(B) This permit is also subject to Articles 1 through ¢
set forth in Form P-~1 (revised October 1275), entitled "Terms
and Conditions of Preliminary Permit," attached to and made
part of this permit, and subject to the following special
conditions set forth as additional articles:

d
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Article 7. 1In the interest of protecting and developing
the naturai resources and other environmental values of the
project area, the Permittee shall cousult with the appropri-
ate Federal, State, and local agencies in their fields of
responsibility and expertise, shall conduct its project
investigations in a manner which protects the environmental
integrity of the area, and shall fully explore 211 feasible
alternatives to the project and alternative project designs,
taking into account impacts oa natural resources ana other
enviromaental values. These resources and values include,
but are not limited to: forasts, land management and treac-
nment, fisbh, wildlife, racreatlion and public use, flood
regulaticn, water and air quality ({ucluding water supply,
groundwacer studies, waste treatment and disposal), public
health and safety, archeological, historic and cultural
sites, threatened or endangered sprcies of flora and fauna,
and scenic and aesthetic velues. The Permittee shall ini-
tiate and conduct, or have conducted, any studies that may
be necessary to detarmine the impact of the construction and
operation of the proposed project on these natural resources
and values and measures needed to protect and develop them
or to provide for their mitigation or replacement, ipcluding
alternative designs and operational measures, and shall
utilize the results of these studies in the preparation of
the relevaut exhibits or reports required te accompany any
application for 2 liceuse to congtruct and operate the
project. In commection with studies pertaining to archeo-
logical and historic and cultural sites, the Permittee shall
consult with the State Historic Vreservation Officer for each
state in which any part of the project would be locared, and
the Heritage Coaservation and Recreation Service of the U. S,
Department of the Interior.

Article 8. The Permittee shall submit in triplicate at
the close of each six-month period from the effective date
of this permit, to the Director, Offlce of Electric Power
Regulation, with a copy to the FERC Regional Engineer for the
Region in which the proposed project would be located (the
Commission's authorized representative for the purposes of
this permit), or to any other officer the Commission may
desiguate, and a copy, if requested, to any agency consulted,
accurate statcments of the progress of all juvestigations,
consu’ tations, and studies accomplished during the period
and of work contemplated under this permit for the ensuing
period.

Article 9. The Fermittee shall, for the purpose of
assuring the cooporation required by the terms of the per-
mit, designate a liaison officer to act for the Permittee in
keeping appropriate Federal, State, and local agencies
specified in this pernit currently informed about the prog-
ress of Investigations throughout the term of the permit.

The liaison officer shall communicate with those apgencies
within 60 days from the date of igsuance of this permit.



Article 10. The pPormittee shall, during the tarm of this
permit, consult with the U. §. Fish and Wildlife Service of
the Department of the Interior, the Kational Marina Flsheries
Service of the Department of Commerce (if anadromous, estua-
rine, or marine fisheries may be affected), and the State
agencles that have respensibility for fish and wildlife rescurces
in each state in which any pact of the project would be located,
to obtain their views and recommendations on the need for a
study of the effects that the proposed project might have on
fish and wildlife resources, and the facilities or measures
needed to conserve and develop those resources. A cepy of
the study report, or copies of letters from the above agencies
indicating that a study is not neciled, shall be filed as part
of the fish and wildlife exhibits or reports of any subsequent
application for license.

(C) This order is final unless a petition appealing it
to the Commicsion is filed within 30 days from the date of
its issuance, as provided in Section 1.7(d) of the Commission's
46449 (1979). The filing of a petition appealing this order
to the Commission or an application for rehearing as proviced
in Section 313(a) of the Act does not operate as a stay of
the effective date of this permit or of any other date
specified in this order, except as snecifically ordered by
the Commission.

(SEAL)

Fomald 8. Cprao

Ronald A, Corso
Director, Division of
Hydropower Liceasing



UNTTED STATES OF Allzrica
FEDERAL ENERGY REGULATORY COMMISSION

Continental ilydro Corporation ) Project No., 3825-000

NOTICE OF APPLICATION FOR PRELIMINARY PERMIT
(Hairrch 9, 1931)

Take notice that Continental Hydro Corporation (Applicant) filed on
December 4, 1980, an application for preliminary permit [pursuant
to the Federal Power Act, 16 U.S.C. §§791(a) - 825(r)} for pro-
posed Project No. 3825 to be known as Belle Fourche Dan located at
the Water and Pcwer Resources Service Belle Fourche Dam on the
Belle Fourche River in Butte County, Fruitdale, South Dakota. The
application is on file with the Commission and is available for
public inspection. Correspondence with the Applicant should he
directed to: Mr. A. Gail Staker, 141 Milk Street, Suite 1143,
Boston, MA 92109. Any person who wishes to file a response to
this notice should read the entire notice and must comply with

the requirements specified for the particular kind of response
that person wishes to file.

Project Description - The proposed project would utilize a Water
and Power Resources dam. Project No. 3825 would consist of: 1)
proposed modification of the two existing intake and outlet works
with the installation of a penstock approximately 500 feet long
running from the headworks, through the existing outlet conduit,
to a powerhouse located at or near the existing valve touse; 2)
two proposed powerhouse cach with one generating unit at each

of the existing valve houses with a total installed capacity

of 715 kW; 3) proposed transmission lines; 4) and appurtenant
facilities.

The proposed project is located on Federal lands.

The applicant estimates that the average annual energy output
would be 3,360,000 kWh.

Purpose of Project - The applicant proposed to sell the generated
output of energy to the Water and Power Resources Service, or
other public institutions or industrial users.

Proposed Scope and Cost of Studies under Permit - The Applicant
Scols issuance of a preiiminary permit for a period of 36 months,
during which time studies would be made to determine the engineer-
ing, environmental, and economic feasibility of the project. 1In
addition, historic and recreational aspects of the preject would
be determined, along with consultation with Federal, state, and
local agencies for information, comments and recommendations
relevant to the project. The Applicant estimates that the cost

of the studies would be $13,500.

DC~A-3



Purpose of Prelimirary Permit - A preliminary permit does not
authorize construction. A permit, if issued, gives the Per-
mittee, during the term of the permit, the viqght of prioricy
of application for licenso while the Permittee urdertakes the
necessary studies and examinations to determine the engineer-
ing, economic, and environmental feasibility of *he proposed
project, the market for power, and all other information
necessary for inclusion in an application for a license.

Agency Comments - Federal, State, and local agencies that
receive this notice through direct mailing from the Commission
are invited to submit comments on the described application
for preliminary permit. (A copy of the applicaticn may be
obtained directly from the Applicant.) Comments should be
confined to substantive issues relevant to the issuance of a
permit and consistent with the purpose of a permit as des-
cribed in this notice. MNo other formal reguest for comments
will be made. If an agency does not file comments within

the time set below, it will be presumed to have no comments.

Competing Applications - Anyone desiring to file a competing
application must submit to the Commission, on or before

May 7, 1981 , <ither the competing application itself
or a notice of intent to file a competing application. Sub-
nission of a timely notice of intent allows an interested
person to file the competing ipplication no later than

July 6, 1981 - A notice of intent must conferm with
the requirements of 18 C.¥7.R. §1.33{b) and (c) (1980). A
compreting application must conform Wwith the requirements of
18 C.F.R. §4.33(a) and (1) (1980).

Comnients, Protests, or Pretitions to Intervene - Anyone
desirinjg to be heard or to make any protests abhout this
application should file a petition to intervene or a protest
with the Commission, in accoardance with the requirements of
1ts Rules of Practice and Procedure, 18 C.F.R. §1.8 or §1.10
(1980). cComments not. in the nature of a protest may also be
Submitted by conforming to the procedures specified in §1.1¢
for protests. 1In determining the appropriate action to
take, the Commission will consider all protests or other
comments filed, but a person who merely files a protest or
comments does not become a party to the proceeding. To
become a party, or to participate in any hearing, a person
lmust file a petition to interveno in accordance with the
Commission's Rules. Any comments, protest, or petition to
intervene must be received on or hefore May 7, 1981




Filing and Service of Responsive Documents - Any comments,
notices of intent, competing applications, protests, or
petitions to intervene must bear in all capital letters the
title "COMMENTS”, NOTICE OF INTENT TO FILE COMPETING APPLI-
CATION", COMPETIMNG APPLICATION", "PROTEST", or "PETITION TO
INTERVENE", as awplicable. Any of these filings must also
state that it is made in response to this notice of applica-
tion for preliminary permit for Prcject No. 3825. Any com-
ments, notices of intent, competing applications, protests,
or petitions to intervene must be filed by providing the
original and those copies required by the Commission's
regulations to: Kenneth F. I'lumb, Secretary, Federal Energy
Regulatery Commission, 825 North Capitol Street, N. E.,
Washington, D. C¢. 20426. An additional copy must be sent
to: Fred L. Springer, Chief, Applications Branch, Division
of Hydrepower Licensing, Federal Energy Regulatory Commis-
sion, Room 208, 400 First Street, N. W., Washington, D. C.
20426. A copy of any notice of intent, competing application,
or petition to intervene must also be served upon each repre-
sentative of the Applicant specified in the first paragraph
of this notice.

Kenneth . Plunb
Secretary
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Form P-1
(Revised GOctober, 1975}

FEDERAL ENERGY REGULATORY COMMISSICN
TERMS AND CONDITIONS OF
PRELIMINARY PERMIT

Article 1. The Permittee shall make such engineering
and other investigations, secure such data, and perform such
acts as are necessary to determine the feasibility of the
proposed project and, if said project is fcund to be feasible,
to prepare an application for license for the project that will
be in conformance with current rules and regulations of the

Commission. In carrying out the requirements of this permit
the Pernmittee chall:

A. Install as scon as practicable, and thereafter
maintain, such stream gages and stream-gaging stations
as the District Engineer of the United States
Geological Survey having charge of stream-gaging
operations in the region shall designate as necessary
and best adapted for the purpose of determining the
stage and flow of the stream or streams affected by

the proposed project, and shall provide for the required
reading of such gages-and for the adequate rating of ™™
such stations. The number, design, location, and time
of installation of gages and stations, the rating of
such stations, and the determinavion of the flow of
the affected stream or streams, shall be made under

the supervision of, or in cooperation with, the
District Engineer of the United States Geological
survey having charge of stream-gaging in the region of
said project; and the Permittee shall advance to said
Geological Suxvey the amount of funds estimated to be
necessary for such supervision, or cooperation for such
pericds as may bhe mutually agreed upon. The Permittee
shall, to the satisfaction of the Commission, keep
accurate and sufficient records of the stage and flow
of the affected stream or streams, and shall make such
records available to the Commission at such times as
the Commission way prescribe.

B. Sink such test pits or make such borings or other
foundation explorations, and make such detailed
geologic studies and tests on fcundations and £ill
materials, as are necessary to support preliminary
engineering designs and cost estimates.
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C. Begin the required investigations within 60 days
after acceéptance of the periait, and thereafter prosecute
said investigations in such manner and at such rate as
in the judgment of the Commissicn will ensure their
completion within the period of the permit.

D. Furnish with any application for license subsequently
filed with the Conmission copies of engineering and
geologic reports, results of tests and analyses, and

any other information secured in connection with the
investigations,; examinations and surveys conducted

under thig permit.

E. Exercise appropriate measures at all times during
field studies to prevent irreparable damage to the
environment of the proposed project. All test sites
shall be restored as closely as possible to their
original condition, and to the satisfaction of the
Cemnission's authorized representative, or, where
Federal lands are "affected, to the satisfaction

of the agency administering such lands.

Article 2. A license will'be issued for the proposed
project only if in the judgment of the Commission said proiect
will be best adapted to a comprehensive plan for the improve-
ment or development of a waterway or waterways for the use or
benefit of interstate or fcreign commerce, for the improvement
and utilization of water power development, and for other
benericial public uses, including recreational purposes. In
reaching a Za2cision on the desirability of issuing a license,
the Commission will censider, among other things:

A. Whether the maps, plans, and specifications are such:

(1) That full, practicable utilization will ke
made of the water, storage possibilities, and
head at the site tov be developed;

(2) That the structures will be safe and constructed
in accordance with good engineering practice; and

(3) That all unnecessary energy losses, whether in
hydraulic works or in mechanical or electrv.cal
equipment, will be avoided.

B. Whether in relation to existing or probable future
proiects upon the same or adjacent streams, the potential
for the fiullest practicable utilization of the available
watesr, storage possibilities, and head will be maintained.
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C. Whether said project will be in general accoxd with
the most beneficial utilization of the water for
navigation, water power, irrigation, or other public
uses, and for aiding flood control, reclamation, and
similar developments.

D. Whether proper provision is made for present or
future electrical interconnection with other projects
or systems in order to take advantage of diversity
of streamflow and of power demands.

E. Whether the use to which the power ‘will he devoted
ir, in general, in accord with the public interest.

F. Whether the applicant is financially able to carry
cut the development.

G. Whether the construction, maintenance, and operation

of the proposed project works will interfere or be in-
consistent with the purpose for which any reservation,

as defined in the Federal Power Act, was created or acquired.

Article 3. The priority granted under the permit
shall be lost if the Permittee fails to fulfill the require-
ments. of thz permit, if the permit is canceled by order of the
Commi.ssion, or if the Permittee fails, on or before the —
expiration date of the permit, to file with the Commission
or its designated agent an application for license for the
proposed project in conformity with the Cormission's rules
and requlations then in effect.

Article 4. The Permittee shall keep accurate records
0% all expenditures made for the purposes authorized by
the permit, together with all vouchers and other supporting
data relating to such expenditures, which records and
related materials shall be retained by the Permittee.

Article 5. The permit confers no authority upon the
Permittee to undertake construction of the proposed project,
or any part thereof, or to occupy or use lands or other .
property of the United States for the purposes ox construction,
unless specific permission is given by the Commission for'such
occupancy or usej and nzither the granting of such quthorlty
nor the performance of construction work, whether with or
without such authority, shall be deemed to have created any
equities or to have established any rights.w1th respect to
{ssuance of a license for the proposed project, beyond.what
would have been created ox established had such authority
not been given or such work not been performed.
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Article 6. The permit is not transferable and may
be canceled by order cf the Commissicn upon failure of the
Permittee to begin in good faith, or to prosecu+s diligently,
the investigations, esxaminations, and surveys contemplated
under the permit, or to comply with any other conditions

therein, or for any other good cause shown after notice
and opportunity for hearing.
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IN HEFLY REFER T0: OO

United States Department of the Interior

BUREAU OF RECLAMATION
Region 6
MISSOURL - OAHE PROJECTS OFFICE
©.C. BOX 8293
HURON. SOUTH DAKOTA 57350

s w 5 gg}@ﬁ?wjﬂ

Me. J. W. Grimes MJULS m“\
. . Ve 31" a0 m‘\\

] v
Chief Engineer and Executive Officer L .
State Water Resources Conrmission STATE WATER RESOURCES COMIA.
Pierre, South Dakota 57501 PIERRE, SOUTH DAKOTA

Dear M. Grimes:

Our Field Solicitor, Mr. Bielefeld, had discussions with Mr. Jones in
your office on November 22, 1969, relative to the perfection of water
rights for Bureau of Reclamation water development facilitics. Ve have
since furnished information to your office for perfecting water rights
U.S. 509-2, 581~2, 579-2, and 59h~1 for Deerfield, Pactola, Angostura,
and Snhadehill Ressrvoirs, respectively.

In response to Mr. Jones' request for "as built" information concerning
Belle Fourche Reservoir, enclosed are copies of the following drawings

and tables to supplement the waber right (Permit No. 18875) previously

perfacted under Section 61.0137, S.D.C. 1335:

1. General Plan, Section, and Details for Belle Fourche Dam, Drawing
No. 1-E-12, revised 12-10-53.

2. Reservoir Topography with Belle Fourche Dam superimposed, Drawings
Nos. 1-0602-9 and -10.

3. Area-Capacity Curves for Belle Fourche Rescrvoir, Drawing lo.
1-600-2 dated L~7-50,

i. Capacity Table, Belle Fourche flerervoir (2 sheets).

5. Reservoir Capacity Ajlocatien for Bk lle Fourche Regervoir.

Keyhole Reserveir, located on the Belle Fourche River neay Moorcroft,
Wyoming, provides supplemental irrigation water storage for the Belle
Fourche Project. Enclosed are copies of the following drawings, tables,
ani water right information pertaining to Keyhole Reservoir:

e

Py
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1. General Plan and Sections for Keyhole Dam, Drawing Ho. Li86-D-26,
revised 3-16-5l;.

2. RKeyhole Reservoir Topography with Keyhole Dam location superimposed,
Draving No. 136-602-96, dated 3-2C-70.

3. Area-Capacity furves for Keyhole Reservoir, Drawing Ho. hB6-600-81,
dated September 1966.

4. Area-Capacity tuble for Keyhole Reservoir, dated Dscember 1966.
5. Reserveir Capacity Allocations for Keyhole Reservoir.

6. Certificate of Construction of Kzyhole Keservoiv under Permit No.
5707, as issued by the Wyoming State Board of Control on August 18, 1965.

If additional informaticn would be requirsd, please advise.

Sincerely yours,

Preston L. Funkhouser, Jr.
Project Hanager
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f:?M A United States Department of the Interior
A
ALV W 8 BUREAU OF RECLAMATION
\;’*;! 'AZ ¢ Upper Missouri Region )
'Aﬁ_hj'_a‘."’ Missouri ~ Qahe Projects Office s
IN REPLY REFER TO: 10D RG. Box 325 /

tuton, Soulh Dakota £7350 A

APR . 1976

8L40./870.

. Mr. Thomas E. Carr

Stephens, Quinn, Carr & Yschetter, P.C.
P,0, Box 580

Belle Fourchie, South Dakota 57717

Dear Mr. Carr:

This will supplemént our response of January 26, 1976, to your
letter of December 24, 1375, regerding the availability of municipal
water for the city of Belle Fourche under the Burean of Reclamation
vater permit No. 0377-1 fer the Delle Fourche Project.

The Bureau is agrecable to considering a wa*er service contract
arzangenent with the City: however, we believe further consideration
should be given to the points of diversion or withdraval of the water
supply. It appears thirs would involve consideration of exigting
vater rights with the Water Rights Commission. It is our under-
standing that all ground water and surface water in the gallexry
collection area for the City is now eppropriatea. Additionally,
thers are watev rights on Spearfish Creek and Redwater Creek down-
elream from the gallery area that are genior to the Bureau's vater
right. This includes the Redwater Associatjon which diverts water
from Redwater Creck for irrigation.

The City may wish to investigate the pussible developrment of a watex
supply along Redwater Creek on the engterly side of Belle Fourche and
downetrean from exisiing water rights or withdrawal of water from the
Belle Fourche River. This would consider the use of stored wvatur

from Keyhole Reservcir to replace water the City may withdraw which

would nommally be diverted f{nto the Belle Feurche Regervoir for irrigation
use on the Belle Fcurche Project.

We would be pleased to further review municipal water development for
the city »f Belle Fourche with you and representatives of the City,

Sincerely youra,

Preston L. Funkhouser, Jv.
Project Manager

QC;G\UT'O/V o, ' ?’/ //‘/ ,o 7
> o «© / A= / 2 ::,
5 C'\f‘:;?) é / R b ;//. b "{"‘5:;'."'3'/?."&(-.-—
%& t‘:;) & be: Burton Jones, Vater Right: Comnission, Plerre, South Dakota 57401
8 ~
7226.401¢



United States Department of the Lnterior

BUREAU OF RECLAMATTION
Great Plain: Regon
1O, Bor 36909
Billings, Montana 991076900

B0

<2 2000
Mr. Garland Erbele JUN Z© 200

Chicf Engineer

South Dakota Department of Environment
and Natural Resources

Joe Foss Building

523 East Capitol

Picrre, South Dakota 57501-3181

Subject: Belle Fourche Project Water Rights

Dear Mr. Erbele;

This is in regard to the water rights for our Beile Fourche Project. These water rights were

+ djudicated dy tire South Dakota Eighth Judicial Circuit Court in 1967, and confirmed by the
wtate Sugreme Court in 1970, The Supreme Court also concluded that the Circuit Court has
jurisdiction to hear and determine questions necessary for adjudication of water rights in South
23kota (SDCL 46-10). This adjudication is contained in Belle Fourciie Irrigation District v.

1A Smuley, datod November 1, 1967. The Circuit Court determined that the Belle Fourche
b eigation District’s {Plainiifl) rights were derived through contracts with the United States
Berrauw o Red! imation (Reclamation). Reclamation appropriated these rights by filings made

Augast 5, 1904, pursuant to Chapter 142, Laws of Dakota 1881, and Chapter 105, Session Laws
of 189¢.

In its Conclusion of Law the Circuit Court stated:

“The Court concludes, as a matter of law, that the Plaintiffs water rights are as set forth
belew and subjeci to the fullowing conditions, to-wit:

1. 1904 WATER RIGUHT
Priority date; August 5, 1904,
Amoint of Water: N'ot to exceed diversion rate of 1440 cubic feet pc‘r second,

including diversions from Crow Creck, and collection of all
unappropriated waters of Owl Creek in and at the Belle
Fourche Dam and Reservoir.



Purpose:

Periods of Use:

Place of Use:

Conditions:

Existing irrigation, municipal and domestic uses and not to
exceed 185,170 acre feet ot stored water annually in Belle
Fourche Reservoir for later uses, for existing irrigation,
municipal and domestic purposes.

May to November, inclusive, of each year for irrigation
purposes; entire year for other purposcs.

Within the area served by [acilitics of the Belle Fourche
Project, but as to irrigation use, not to excced use on the
57,183 acres of land specifically cnml;d to water service
lhrou;,h the Project works.

Subject to domestic use and prior water rights
requircments, subject io continued beneficial use.”

We concur with the findings of the Circuit Court and support their decision. We believe that the
above is an accurate description of the water rights held in South Dakota by the United States
Burcau of Reclamation for the Belle Fourche Preject. We also believe this Court adjudication
makes it unnceessary to review these rights under the ongoing water right claims validation
process. We would, however, be \'.illin;, to provide data on water use, place of use, and the
diversion and storage facilitics .o assist in updatmb the water rights records for the Belle Fourche

Project.

We hope this clarifics our position concerning the Belle Fourche Project water rights. I1f you
have any questions, please contact Gordon Aycock at (406) 247-7756.

cc: Randy Oliver

Belle Fourche Irrigation District

P.0. Box 225

Newell, SD 57760

incercly,

it/n/t/ d.(—/z_)

Marydnhe C. Bach
Regional Director



JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181
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Suly 10, 2000

Maryanne C. Bach
Regional Dircetor

U.S. Bureau of Reclamation
PO Box 36900

Billings, MT 59107-6900

Dear Ms. Bach:

This l=tter is in reference to your June 12, 2000, letter discussing the water rights held by
the Bureau of Reclamation for the Belle Fourche Irrigation Project. During the past
several monihs, the Bureau of Reclamation and DENR have been discussing the need for
validation of the water rights for the Belle Fourchie lrripation District. Your letter
indicates Reclamation concurs with the 1967 Circuit Court decision that adjudicates these
rights. The department agrees that there are valid reasons to accept this court decision
and will acknowlec'ge the adjudicated rights.

“
As you know, the state has jurisdiction over these water rights and as a part of that nceds
to quantify the claims from the Belle Fourche River. Therefore, we need to get current
information on acreage and diversion rate for the Belle Fourche lrrigation District.

We would like to work with Reclamation and the Belle Fourche lrrigatior District o this
project. In crder to facilitate the process, we belicve it is appropriate for a representative
from your Rapid City Ficld Office and the department to micet with the Belle Fourche
Irrigaticn District Board of Directors. We need to discuss with them the effests shis
process has on the statuz of the water rights and to update our records,  We have
contacted the District and are scheduled to meet with their Board on Auguat 1, 2000 at
10:00 am at the District office in Newell.




Belle Fourche Irrigation District

P.O. Box 225
Newell, SD 57760 )
(605) 456-2541 (605) 456-2697 (Fax) e
% v &
o> <
o2 2 O
55, %
N
December 7, 2005 ®
SD DENR
Mark Rath
Joe Foss Building
523 E Capitol

Pierre, SD 57501
Dear Mr. Rath:

Below is a list of concerns regarding the pumping from the South Dakota state line to the
point of diversion.

« Non enforcement to individual pumpers from South Dakota state line to Diversion.

e The state line to Diversion needs to be policed to assure that the Belle Fourche
Irrigation District receives a higher percentage of the release from Keyhole.

o We would like to see South Dakota’s DENR progress in the direction that the $'ate
of Wyoming is beginning to; such as measuring devices at every diversion poii .,
fines for not ordering the water and monitoring the water disappearances.

We would appreciate a response back to let us know the steps that will be taken prior to
May 2006 water run.

Thank you for your time and cooperation in this matter.

Sim P o Bondd o BFID

Belle Fourche Irrigation District
Board of Directors

Cc: State’s Attorney General Office
(Larry Long)
Bureau of Reclamation
(Jeff Nettleton)
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PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

" www.state.sd.us/denr

REAT EACES, GReAT PLACES.

December 15, 2005
Clint Pitts, Manager
Belle Fourche Irrigation District Uuso 377~/
PO Box 225
Newell, SD 57760

Dear Mr. Pitts:

This letter is in regards to your December 7, 2005 letter about a list of concerns on water
use from the Belle Fourche River upstream of the diversion dam. You listed three
specific concerns and I will address each one.

1 - Enforcement of individual pumpers from South Dakota state line to Diversion.
We have identified three existing upstream water rights to the diversion dam. One is
senior and two are junior in priority date to the water right for the irrigation district. Two
years ago we flew the Belle Fourche River with the manager of the Belle Fourche
Irrigation District to verify that only permitted water right holders were irrigating from
the river, which was the case. This past summer when it was determined that there was
zero natural flow coming from Wyoming we contacted each irrigator to determine if they
were pumping and subsequently the Chief Engineer issued shutoff orders to all of them.

Based upon discussion we had with the Wyoming State Engineers Office at the recent
Belle Fourche River Compact meeting, we will hold a coordinating meeting with that
office this spring. The intent of this meeting will be to coordinate management of the
river in both states, determining natural flow availability to aid in regulating water rights
and developing methodologies for keep lines of communication open between both states
and river irrigators during the irrigation season.

2 - The state line to Diversion needs to be policed to assure that the Belle Fourche
Irrigation District receives a higher percentage of the releases from Keyhole. As
discussed in the previous question better coordination and communication between the
water rights staff from the two states and irrigators from both states should address much
of the concern of water taken out of priority. The water lost in transit to evaporation,
evapotranspiration and alluvial storage will still be lost or unusable. Since the amount of
alluvium adjacent to river between Keyhole and the diversion dam is relatively large,
transit losses can be significant particularly during the mid to late summer period. South
Dakota's water rights staff will contact the water right holders to verify pumping
capability and then make site visits as needed to establish compliance with their water



right limitations. If shutoff orders are warranted, they will be issued. Also if an
individual is found to be pumping from the river without a water permit and the use is not
covered under the domestic use definition, we will deal with that individual appropriately.

3 - We would like to see South Dakota's DENR progress in the direction that the
State of Wyoming is beginning to; such as measuring devices at every diversion
point, fines for not ordering the water and monitoring the water disappearances.
Except in limited cases the South Dakota Water Management Board has not required
measuring devices when issuing water rights. We believe that with the limited number of
upstream Belle Fourche River water rights our intent is to work with the existing water
right holders and requiring measuring devices is not warranted.

The ongoing drought has brought many of these issues to the forefront. Our intent is to
continue to work with Belle Fourche Irrigation District and improve our coordination
with the Wyoming State Engineers Office to ensure the water supply is distributed
appropriately.

If you have any additional questions, please contact me at phone (605) 773-3352.
Sincerely,

Mark D. Rath
Natural Resources Engineering Specialist
Water Rights Program

Cc:  Diane Best, Assistant Attorney General
Jeff Nettleton, Office Manager U.S. Bureau of Reclamation
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United States Department of the Interior o
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BUREAU OF RECLAMATION .
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Rapid City Field Office
IN REPLY REFER TO: 515 9th St, Room 101
DK-700 Rapid City, SD 57701
PRJ 13.00 FEB -2 2007
RECEIVED
Mr. Garland Erbele FEBOS 2007
Chief Engineer WATER RIGHTS
Water Rights Division PROGRAM

South Dakota Department of Environment and Natural Resources
523 E. Capitol
Pierre, South Dakota 57501-3181

Subject: Request for Junior Water Rights Shut Off Order — Belle Fourche Reservoir, Belle
Fourche Project, South Dakota

Dear Mr. Erbele:

We request that the State of South Dakota’s Department of Environment and Natural Resources,
Water Rights Division issue shut off orders to junior water right holders on the Belle Fourche
River above Belle Fourche Reservoir. Belle Fourche Reservoir is presently at elevation 2955.3,
which is a little over 19 feet down from full (top of conservation or full is at elevation 2975.0).
The storage in Belle Fourche Reservoir on January 30, 2007, is about 68,000 acre-feet, which is
124,000 acre-feet from full. If the spring weather continues to be dry, the water right at Belle
Fourche will not be satisfied. '

If you have questions, please contact Curt Anderson or me at 605-394-9757.
Sincerely,

ez 2

effrey L. Nettleton
Rapid City Field Office Manager

cc: Ms. Sue Lowry Mr. Clint Pitts
Administrator Manager
Interstate Streams Division Belle Fourche Irrigation District
Wyoming State Engineer’s Office P.O. Box 346
Herschler Building 4E Newell, SD 57760

Cheyenne, WY 82002
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STATE OF SOUTH DAKOT A4, IN CIRCUIT COURT couwd
-, S8.
COUNTY OF BUTTE, ) EIGHTH JUDICIAL CIRCUIT
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BELLE FOURCHE IRRIGATION DISTRICT,
A Corporation,

*

Plaintiff, *
%
vs. * FINDINGS QF FACT
*
R. A. SMILEY, *
Defendant, * and
*
vSs. *
*» CONCLUSIONS OF LAW
STATE OF SOUTH DAKOTA and WATER *
RESOURCES COMMISSION of the STATE *
OF SOUTH DAKOTA, *
Intervenors. *
X
ko % ok ok o% % ok ok ok ok ok ok ok %k ok sk ok sk ok ok % ok % ok ok ok ok %k ok % ok ok % k%

The above entitled matter coming on regularly to be heard before the
Court in the Courtroom in the Court House at Belle Fourche, South Dakota
on the 4th day of November, 1964; the Plaintiff originally appearing by
STERLING H. CLARK, Lawyer, of the law firm of CLARK & HILL, Belle Fourche,
South Dakota, and WALTER MUELLER, Lawyer of the law firm of OVERPECK,
HAMBLIN & MUELLER, Belle Fourche, South Dakota, and STEPHENS &
BRANDENBURG, attorneys at law, Belle Fourche, South Dakota, the latter firm
replacing former counsel of Plaintiff; the Defendant appearing by ROBERT E.
DRISCOLL, Jr., Lawyer of the law firm of KELLAR, KELLAR & DRISCOLL,
Lead, South Dakota, and WILLIAM E. ANDERSON, Lawyer of the law firm of
SMILEY & ANDERSON, Belle Fourche, South Dakota; and Intervenors appearing
by WALTER WEYGINT, Assistant Attorney General of the State of South Dakota,
Pierre, South Dakota, witnesses having been sworn and evidence adduced; the
Court having considered said evidence together with all the stipulations, files,
records, and exhibits in said case, having heard the arguments of counsel, and

being fully advised in these premises, makes the following:

FINDINGS OF FACT

The Court finds as a matter of fact:

- C PR i. . . . - - . '.A - . ‘ (/Q
2 P A B
s P A 2T ok
- 253 -

e e
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I.

That the above entiiled action is a controversy over which this Court
has jurisdiction.

L

That stipulations among the parties litigant state voluminous facts in
this case and by reference such stipulations are made a part of these findings.

IIL

That Plaintiff has valid water rights in the waters of the Belle Fourche
River and its tributaries, Crow Creek and Owl Creek, through contracts with
the United States Bureau of Reclamation for irrigation and other beneficial uses
in the Belle Fourche Project under (1) appropriative water rights filing made
August 5, 1904, pursuant to Chapter 142, L.aws of Dakota 1881, and Chapter 105,
Session Laws of 1890, and (2) application for permit made on April 25, 1950,
and permit issued on May 22, 1950, by the State Engineer of the State of Wyoming
for storage of water in Keyhole Reservoir pursuant to Chapter 117, Session
Laws of Wyoming, 1943, and lawfully established for use of such stored water
for irrigation and other beneficial uses in South Dakota pursuant to the Belle
Fourche River Compact (Ch. 64, 58 Stat. 94).

IV.
A,

That the Defendant has no appropriative water rights of records pursuant
to statute for irrigation of any of the lands which have come into issue and
which are situated upon and adjacent to the Belle Fourche River and owned
by the Defendant or the Defendant and his wife, Mary H. Smiley.

B.

That the Defendant did divert water from the Belle Fourche River and
use the same for irrigation of lands owned and controlled by the Defendant,
at his exclusive option and discretion as to time and amount and irrespective
of regulatory orders issued to him by the Intervenors, and that said water
would have been diverted and used beneficially by electors of Plaintiff, partic-
ularly those electors who irrigate lands in that portion of the Belle Fourche

¢

o
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Irrigation Project known as the 'Inlet Canal and Johnson Lateral Lands", who
depend entirely upon the flow of the Belle Fourche River or releases from
Keyhole Dam of stored water for their irrigation water supply.
C.
The defendant has no riparian rights to use the water of the Belle Fourche
River for irrigation purposes, except for domestic use as defined in South
Dakota Code 1960 Supplement 61.0102 (4) , because his lands were patented
after March 3, 1877.
D.
Defendant has no private ownership of water in the Belle Fourche River
as shown by the evidence submitted.
E.
Defendant has failed to establish that he has any vested rights as defined
by SDC 1960 Suppl., 61.0102 (7) to use the water of the Belle Fourche River
by reason of claim of diversion and use of such water by his predecessors,
evidence being too indefinite and vague to establish such rights, which_ would
be prior to the rights of the Plaintiff in this action.
F.
The Defendant has valid vested rights as defined by SDC 1960 Suppl.
61.0102 (7) (a) and 61.0102 (7) (c), because of his diversion and beneficial use
for irrigation purposes during the period May 1953 to June 30, 1955, inclusive,
and July 1, 1955, to October 31, 1961, inclusive, the latter period being a
reasonable time to construct the irrigation works and to put the water to beneficial
use as provided by SDC 1960 Suppl. 61.0102 (7) (c), 61.0106 and 61.0113, the
priority dates to be as found and defermined by the Water Resources Commaission
which are as follows:
Priority Date: May 1, 1953, (SDC 1960 Suppl. 61,0102
(7) (a), 61.0109) with a maximum diversion
rate of 2.78 cubic feet per second, diverted
at a number of locations along the reach of
the Belle Fourche River contained within the
limits of Defendant’s land, and irrigation
of 195 acres of his ownership, as described
in the Stipulation in this case, during the
annual period May to October, inclusive,

subject to domestic use (SDC 1960 Suppl.
61.0101 (5) (b), (61.0107) and to prior rights

.o
ry7- 48 gu?& + 7 265 -
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of the United States and Plaintiff, which

latter rights preclude as a practical

matter diversion by Defendant except during
those periods when water is passing over the
Belle Fourche Project Diversion Dam, located
across the Belle Fourche River and subject

to more specific determinations as to

Defendants diversion points and lands irrigated.

G.

That Defendant does not share in the water rights acquired by the United
States Bureau of Reclamation under provisions of the laws of the State of
Wyoming and the Belle Fourche River Compactﬁthrough contracts with the
United States Bureau of Reclamation covering water service from Keyhole Dam
and Reservoir.

CONCLUSIONS OF LAW

The Court concludes as a matter of Law:
I.

The State of South Dakota has authority under Chapter 430, Session Laws
of 1955 (SDC 1960 Suppl. 6l.01) to regulate and control the use of public water.
The constitutionality of Chapters 430 and 431, Session Laws of 1955, (SDC 1960
Suppl. 61. 01 and 61. 04) has been upheld by the South Dakota Supreme Court
in the case of Knight -vs- Grimes (124 NW (2) 708), specifically as these statutes
apply to ""ground water under the surface whatever the geologic reservoir in
which it is standing or moving" and generally as these statutes apply to all of
the water supply of the State.

The Court concludes that Chapter 430, Session Laws of 1955, (SDC 1960
Suppl. 6l.0l) is constitutional as it applies to the waters flowing in streams.
Hence, Defendant has no riparian rights in the flows of the Belle Fourche River,
except for domestic use and except as determined by Intervenors, the Water
Resources Commission, under the law cited.

IL

The Court specifically finds and adjudges that the Defendant, R. A. Smiley,

has water rights as found and determined by the South Dakota Water Resources

Commission and subject to the following limitation, to-wit:

g fe £ P 77
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Priority date: May 1, 1953

Amount of water: Not to exceed diversion rate of 2. 78 cubic
feet per second.

Purpose: Irrigation
Periods of Use: May to October, inclusive, each year.
Place of Use: On a portion of the lands owned by Defendant,

not exceeding 195 acres irrigated.

Conditions: Subject to domestic use and prior water rights

requirements, including those of Plaintiff, which
as a practical matter limits diversion and use
by Plaintiff, to those periods of time when water
is passing over Plaintiff's diversion dam,
subject to proper record being made in the
office of the Water Resources Commission as
to specific location of Plaintiff's diversion
points along the Belle Fourche River,
Subject to proper record being made in the
office of the Water Resources Commission
as to the specific tracts of irrigated land to
which the water is appurtenant, and

Subject to continued beneficial use on said
irrigated land by Plaintiff.

IIL.

That the use of water for irrigation purposes by Daniel L.. Evans and
others dating back to approximately 1900, established no right to the use of
water by appropriation thereof, said persons having failed to comply with the
laws of the State of South Dakota for acquiring water through a process of
appropriation thereof, and the evidence as to use of water by prior owners is
too uncertain to prove prior appropriations for use sufficient to establish any
right to use of water upon said property by R. A. Smiley.

IV,

Plaintiff, in its first cause of action seeks a permanent injunction
against Defendant's diversion and use of waters of the Belle Fourche River
above the diversion point of Plaintiff. The Court concludes as a matter of
law that a permanent injunction must be granted in favor of Plaintiff, prohibiting
Defendant from diverting waters of the Belle Fourche River, except as
authorized by the State Water Resources Commission and in the manner and

within the limits and conditions set out in Conclusion Number II above.
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V.

The Defendant has no right to use of water impounded in the Keyhole

Dam and that Defendant has no right to divert any water which is being

conveyed from the Keyhole Dam to the canal of the Belle Fourche Irrigation

District and should be enjoined from diverting or using any of said water as

the same may pass across property owned by Defendant.

VI

The Court concludes, as a matter of law, that the Plaintiff's water

rights are as set forth below and subject to the following conditions, to-wit:

1.

Priority date:

Amount of Water:

Purpose:

Periods of Use:

Place of Use:

Conditions:

2.

Priority date:

Amount of Water:

Purpose:

Periods of Use:

GIH T 18

1904 WATER RIGHT

August 5, 1904,

Not to exceed diversion rate of 1440 cubic feet

per second, including diversions from Crow Creek,
and collection of all unappropriated waters of Owl
Creek in and at the Belle Fourche Dam and Reservoir,

Existing irrigation, municipal and domestic uses

and not to exceed 185,170 acre feet of stored water
annually in Belle Fourche Reservoir for later uses,

for existing irrigation, municipal and domestic purposes,

May to November, inclusive, of each year for
irrigation purposes; entire year for other purposes,

Within the area served by facilities of the Belle
Fourche Project, but as to irrigation use, not to
exceed use on the 57,183 acres of land specifically
entitled to water service through the project works,

Subject to domestic use and prior water rights
requirements, subject to continued beneficial use.

KEYHOLE WATER RIGHT

April 25, 1950,

Not to exceed 130, 000 acre feet of stored water for
subsequent use or such portion thereof, as may be
covered in contracts with the United States Bureau
of Reclamation,

Irrigation, municipal, domestic, stockwater,
mining and industrial uses, or any of them,

May to November, inclusive, for irrigation;
entire year for other purposes,
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Place of Use: Within the area served by facilities of the Belle
Fourche Project, but as to irrigation use, not to
exceed use on the 57,183 acres of land specifically
entitled to water service through the project works,

Conditions: Subject to domestic use and prior water rights,
requirements, subject to continued beneficial use.

VIL
That Judgment should issue in favor of the Plaintiff and against the

Defendant as to both causes of action, Number 1 and Number 2.
Dated this g (Y o day of November, 1967.

BY THE COURT:

Q @ Qs (J;MM%@/

CLARENCE P. COOPER, JUDq\}/E

Clerk of Courts
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IN THE SUPREME COURT CHSE
OF THE

STATE OF SOUTH DAKOTA

% * * *

BELLE FOURCHE IRRIGATION DISTRICT,
a Corporation,

Plaintiff and Respondent,
and

STATE OF SOUTH DAKOTA and WATER
RESOURCES COMMISSION OF THE STATE
OF SOUTH DAKOTA,

Interveners and Respondents,

VS.

R. A. SHILEY,
Defendant and Appellant.

APPEAL FROM THE CIRCUIT COURT OF
BUTTE COUNTY, SOUTH DAKOTA

HON. CLARENCE P. COOPER, JUDGE
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Kellar & Kellar & Driscoll
Lead, South Dakota
Smiley & Anderson Attorneys for defendant

Belle Fourche, South Dakota and appellant.

Gordon Pydland, Attorney General Attorney for interveners

Pierre, South Dakota and respondents.
Stephens & Brandenburg Attorneys for plaintiff
Belle Fourche, South Dakota and respondent.
* %* * ‘ *

ROBERTS, Presiding Judge.

This action was brought by plaintiff Belle Fourche Irriga-
tion District against defendant R. A. Smiley to enjoin him from inter-
fering with the rights of the plaintiff in the waters of the Belle
Fourche River and from diverting for irrigation wafers impounded by
the Keyhole Dam in Crook County, Wyoming, aﬁd released by the Bureau
of Reclamation through the channel of the Belle Fourche River for the
use of the plaintiff. The State of South Dakota and the water re-
sources commission, with leave of court, intervened and filed a com-
plaint in intervention alleging that the commission is authorized by

law to regulate and control the development, conservation and allot-

‘ment of the waters of the state according to principles of beneficial

use and priority of appropriation and that defendant without right of
appropriation diverts waters from the Belle Fourche River for the ir-
rigation of lands owned by him which are upstream from plaintiff's
diversion point and thereby unlawfully interferes with the irrigation ’
of lands in plaintiff district and with interveners in administering

-1~
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the water laws of the state. Foliowing trial, the court made findings
of f;ct and conclusions of law and entered judgment enjoining defendant
from diverting waters of the Belle Fourche River for the irrigation of
land owned and controlled by him and his wife, except that the defend-
ant has water ridghts with priority date of May 1, 1953, which entitle
him to divert 2.78 feet per second of water from such river for the
irrigation of a portion of his land not to exceed 195 acres during

the period of May 1 to October 31, each year. From the judgment, de-
fendant appeals.

The Belle Fourche River, a nonnavigable stream, whose head-
waters are in the State of Wyoming, flows in this state southeasterly
across Butte County to its junction with the Cheyenne River in Meade
County. For an understanding of the locale, a photostatic copy of a

sketch map of a part of the Belle Fourche River basin is here inserted.

W BUTTE co.
\

BELLE FouyRrcuE
v RESERVOIR

B MOORCROFTY
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The pertinent stipulated facts are summarized as follows:

The Belle Fourche Project is a federal irrigation works
authorized by the Reclamation Act of June 17, 1902 (43 U.S.C.A. § 371
et seq.). The Secretary of Interior pursuant to the provisions of
that act entered into a contract on October 25, 1905, with the Belle
Fourche Valley Water Association, a corporation, for supplying water
for the benefit of shareholders and for the guaranty of payment of
construction costs and operation and maintenance charges apportioned
to shareholders. The Belle Fourche Irrigation District was thereafter
formed under the laws of this state providing for the organization and
management of irrigation districts. Plaintiff entered into a contract
with the Secretary of Inteiior. dated November 26, 1923, providing
that cooperation with the United States thereafter be had through the
district and that»payments of construction‘costs and operation and
' maintenance charges be made through the district utilizing its powers
of assessment and lévy conferred by state law. Effective January 1,
1949, there was a transfer of the maintenance and operation of the
irrigation works to plaintiff district. The operation of the project
has continued under th¢ 1949 agreement and water for domestic and
municipal uses and the irrigation of lands of water users within the
district is presently provided by plaintiff.

Plaintiff obtains most of its water supply from the Belle
Fourche River. A concrete dam, situate one and one half miles down
stream from the City of Belle Fourche, has a diversion capacity of

-3~
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1440 cubic feet of water per second through an inlet canal, which is
six and one half miles long, either into the Belle Fourche reservoir
or into a canal known as the Johnson Lateral. Ormond Dam, which is
situate about nine miles east and three miles north of Belle Fourche,
is an earthen structure extending across Owl Creek. Waters of the
Belle Fourche Reservoir are impounded behind this dam and the area
irrigated by water so stored lies easterly of the reservoir.

The Keyhole Dam across the Belle Fourche River in Crook
County, Wyoming, was authorized to be constructed under federal recla-
mation laws and was completed'in 1952, A contract was entered into
between the Federal Bureau of Reclamation and plaintiff district for -
the release of water stored in such reservoir for reasonable and
beneficial use in plaintiff district.

The lands owned by éppellant across which the Belle Fourche
River flows are situate about four miles west of the City of Belle
Fourche. The lands were purchased by appellant and conveyed to him
in the years 1940, 1943 and 1951. All the lands inAquestion were
settled upon and patents issued to predecessors in.interést subsequent
to the enactment by Congress of the Desert Land Act of March 3, 1377
(43 U.S.C.A. § 321 et seq.).

The appellant since purchase of the land here involved has
used varied amounts of water from the Belle Fourche River for domestic
and livestock requirements and since 1953 has pumped water from the
river, including waters released from the Keyhole Reservoir, for

-4
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irrigation of his lands. The waters diverted and used by the defend-
ant would have been beneficially used by the plaintiff district during
those times when the flow of water at the diversion dam did not exceed
1440 cubic feet of water per second except when the Belle Fourche
Reservoir was full or there existed an emergent situation in the ir-
rigation works. The appellant diverted water from the river at times
when the flow at the diversion dam was below its capacity and the
reservoir was not full and there was no emergency of the nature in-
dicated.

The plaintiff district at all times herein material had
ample storage facilities in the reservoir behind Ormond Dam to store
and use for beqeficial purposes all of the waters of the Belle Fourche

River to which it claims a right. The plaintiff district and its

‘water users have been and will continue to be deprived by the acts of

the defendant of amounts of water to which they would otherwise have
been or will be entitled to use for the annual wetting, irrigation
and fertilization of their irrigable land.

It was further stipulated that A. M. Blackford, if called
as a witness for the plaintiff, would testify as follows: "I came to
the Smiley place in the Spring of 1946. I was there until the Fall
of 1955. I was a partner in the livestock end of the farming opera-
tion and crops raised and on part of the equipmént. However, when I
came on the place, the equipment and machinery which was there be-
longed to Mr. Smiley. There was no pump or irrigation equipment or
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irrigating being done at that time, namely, in 1946. There was an old
ditch which came out of a reservoir across the road South and West of
the buildings one mile. That ditch terminated in a field just North
of and adjacent to the farm buildings. It did not appear to have been
used for many years. It was washed out and filled up and part of it
was obliterated. This field I would estimate was about 30 acres. I
believe it was in 1952 when Mr. Smiley said we should get some irri-
gating going and he started looking into and investigating rights and
so forth. 1In the Spring of 1953 he told me it was okay to go ahead
and that he figured he had the right to pump water out of the Belle
Fourche River. So we bought a pump, being either a 6 inch or 8 inch
pump, I forget which; and about 800 feet of aluminum piping, fitted
with about 35 or 40 sprinkler heads"”.

Appellant's Qitness, James N. Eaton, testified that an ir-
rigation pump was hauled to the property possibly in 1902 and for a
number of years he observed irrigation being carried on by prior

owners. Appellant testified that he observed at the time of purchase

ditches on a portion of the land and an engine and a pump near the

river.
This court in Cook v. Evans, 45 S.D. 31, 185 N.¥. 262, and
Haaser v. Englebrecht, 45 S.D. 143, 186 N.W. 572, decided in 1924,
held that the Desert Land Act of 1877 effected a severance of all
waters upon the public domain and that a patent issued thereafter
under the laws of the United States carried with it no common law
-6~

323



‘

#10574

right to the waters flowing over the land conveyed. The Cook and
Haaser cases were cited by the Supreme Court in Califo:nia-Oregon
Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 55 S.Ct. 725,
79 L.Ed. 1356 (1935). It was there established that the United States
as owner of the public domain has the power to dispose of land and
water together or separately and that the Act of 1877 did not pass
title to appurtenant water rights. The court stated, however, that

it did not intend to suggest that water rights shall not be determined

by the laws of the respective states and territories.

It simply recognizes and gives
sanction, in so far as the United States and its future grantees are
concerned, to the state and local doctrine of appropriation, and
seeks to remove what otherwise might be an impediment to its full and
successful operation."

It does not appear that appellant or any of his predecessors

in interest ever sought under the laws of this state appropriation

‘'rights in the waters of the Belle Fourche River. Appellant contends

s,
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that as a riparian owner he is entitled to the natural flow of the
river across his land and the rights of a riparian proprietor recog-
nized by territorial and state statutes and decisions of this court.‘
The following amendment was added to the Constitution of
this state, § 7, Art. XXI, by a proposal submitted by Chap. 229, Laws

1915, and adopted in 1916:

“The irrigation of agricultural lands is hereby declared
to be a public purpose and the Legislature may provide for
the organization of irrigation districts for the irrigation
of land, and may vest the corporate authorities thereof and
the corporate authorities of counties, townships and muni-
cipalities with the power to construct, operate and maintain
irrigation dams, reservoirs, canals, flumes, ditches and
laterals, and to keep in repair all irrigation dams, reser-
voirs, canals, flumes, ditches and laterals heretofore con-
structed, under the laws of the state, by special assess-
ments upon the property benefited thereby, according to the
benefits received.” 7

The irrigation of agricultural lands is thus declared to be
a public purpose and the legislature is expressly authorized to pro-
vide for the organization of irrigation districts. The Constitution
contains no specific provision relating to the dedication or control
of either surface or underground waters.

Section 255, Revised Civil Code 1877 (originated as § 256,
Civil Code, Laws 1866) provided:

“The owner of the land owns water standing thereon, or
flowing over or under its surface, but not forming a defi-
nite stream. Water running in a definite stream, formed by
nature over or under the surface, may be used by him as long
as it remains there; but he may not prevent the natural flow

of the stream, or of the natural spring from which it com-
mences its definite course, nor pursue nor pollute the same."

-8~
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In Redwater Land & Canal Co. v. Reed, 26 S.D. 466, 128 N.W,
702, it is stated that this section was the same as section 256 of
the New York Civil Code as proposed by the Code Commission of that
state and is declaratory of the common law doctrine applicable to the
rights of riparian owners. The section as combined with other stat-
utes and revised for clarity was included in the South Dakota Code of
1939, § 61.0101.

Section 1, Chap. 142, Laws 1881(C.L. 1877, § 2029; Pol. Code
1903, § 2563) provided:

"That any person or persons, corporation or company,

who may have or hold a title or possessory right or title

to any mineral or agricultural lands within the limits of

this Territory, shall be entitled to the usual enjoyment

of the waters of the streams or creeks in said Territory

for mining, milling, agricultural or domestic purposes;

Provided: That the right to such use shall not interfere

with any prior right or claim to such waters when the law

has been complied with in doing the necessary work."

This court held that the Act of 1881 did not impliedly re-
peal the provisions of section 255, supra, and that a riparian owner
had a right to use waters of a stream for irrigation not previously
appropriated. Lone Tree Ditch Co. v. Cyclone Ditch Co., 15 S.D. 519,
91 N.W. 352, modified and remanded with directions on rehearing, 26
S.D. 307, 128 N.W. 596; see also Sturr v. Beck, 6 Dakota Rep. 71, 50
N.¥, 486, affirmed 133 U.S. 541, 33 L.Ed. 761l.

A statute was enacted in 1907 prescribing regulations for
the appropriation, distribution and use of water for irrigation and
other beneficial uses. Chap. 180, Laws 1907. Section 1 of the act
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provided: "All the waters within the limits of the state from all
sources of water supply belong to the public‘and, except as to nav-
igable waters, are subject to appropriation for beneficial use."
Section 19 of the act required a permit from the state engineer to

authorize appropriation of waters to a beneficial use. These and

other parts of the statute were declared unconstitutional to the ex-

tent that they infringed vested rights to use waters for domestic and
irrigation pﬁrposes. St. Germain Irrigating Ditch Co. v. Hawthorne
Ditch Co., 32 S.D. 260, 143 N.W. 124. This court in that case said:
"The right of a riparian owner to make a reasonable beneficial use of
thé waters of a flowing stream for domestic and irrigation purposes
is a vested property right and is entitled to'protection to the same
éxtent as property rights generally."” The act there considered con-
tained no provisions comparable to existing statutory provisions de-
fining, determining and protecting vested rights as we will herein-
after point out.

This court in Platt v. City of Rapid City, 67 S.D. 245, 291
N.¥. 600; referred to many of the earlier decisions of this court per-
taining to water rights and observed that under the territorial stat-
utes, above quoted, water rights in the streams of the state could be
acquired either by settlement or appropriation. This court concluded
that it had erred in its holding in Cook v. Evans, supra, to the ef-
fect that the Desert Land Act prevented vesting of riparian rights as

to lands settled upon or entered after March 3, 1877. cCalifornia-

Oregon Power Co. v. Beaver Portland Cement Co., supra, held as
=10~
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indicated that it is the right of each state to determine for itself

to what extent the rule of riparian rights should obtain. Since pred-

ecessors in interest had under the laws of this state acquired riparian

rights through settlements, it was the holding of this court that the
vested rights of plaintiff Platt to use the waters of Lime Creek to
irrigate her lands could ﬁot be impaired by defendant city. It should
be noted that plaintiff in that case made beneficial use of the waters
of the stream and riparian rights to unused waters were not involved.

The legislature enacted Chapter 430, Laws 1955, recognizing
the right of riparian owners and other appropriators to continue use
of water actually applied to beneficial use and amending and repeal-~
ing prior statutory provisions. Using section numbers in the South
Dakota Compiled Laws 1967, we refer to and quote pertinent provisiops:

"46-1-1. Use of water of state--Paramount interest of
people--Conversion to public use.--It is hereby declared that the
people of the state have a paramount interest in the uée of all the
water of the state and that the state shall determine what water of
the state, surface and underground, can be converted to public use or
controlled for public protection.®

"46-1-2, Development of water resources of state for public
benefit.~--It is hereby declared that the protection of the public
interest in the development of the water resources of the state is of
vital concern to the people of the state and that the state shall de-~
termine in what way the water of the state, both surface and

-11-
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underground, should be developed for the greatest public benefit."

“46~1-3, Water as property of people--Appropriation of
right to use.-~It is hereby declared that all water within the state
is the property of the people of the state, but the right to the use
of water may be acquired by appropriation in the manner provided by
law. "

"46~1-4. Beneficial use of water resources--Prevention of
waste--Right to water from natural stream or watercourse.--It is
hereby declared that because of conditions prevailing in this state
the general welfare requires that the water resources of the state be
put to beneficial use to the fullest extent of which they are capable
* % ‘,'e."

"46~1-6. Definition of terms.--Terms used in this title,
unless the context otherwise plainly requires, shall mean: * * * (G)
‘Beneficial use,' any use of water that is reasonable and useful and
beneficial to the appropriator, and at the same time is consistent
with the interests of the public in the best utilization of water
supplies; * * #_*

"46~1~-8. Beneficial use--Measure and limit of right to use
of waters.--Beneficial use is the basis, the measure and the limit of
the right to the use of waters described in this title."”

"46-1-9. Vested rights defined.--The term ‘vested rights’
used in this title, unless the context otherwise requires, shall mean:

(1) The right of a riparian owner to continue the use of water

-12-
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having actually been applied to any beneficial use on March
2, 1955 or within three years immediately prior thereto to
the extent of the existing beneficial use made thereof;

(2) Use for domestic purposes as that term is defined in § 46-1-6:;

(3) The right to take and use water for beneficial purposes where
a riparian owner was engaged in the construction of works for
the actual application of water to a beneficial use on March
2, 1955, provided such works shall be completed and water is
actually applied for such use within a reasonable time there-~
after:;

(4) Rights granted before July 1, 1955 by court decree;

(5) Uses of water under diversions and applications of water
prior to the passage of the 1907 water law and not subse-
quently abandoned or forfeited."

"46-5~5. Waters flowing in definite stream subject to ap-
propriation-~Beneficial use-;Excessive appropriation not allowed.
Subject to vested rights and prior appropriations, all waters flowing
in definite streams of the state may be appropriated as herein pro-~
vided. Such appropriation shall not constitute absolute ownership of
such watef, but shall remain subject to the principle of beneficial
use. Appropriation in excess of the reasonable needs of the appro-
priators shall not be allowed."

As previously indicated riparian rights at common law exist
independently of use or appropriation, and aAriparian owner may

-13~-
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indefinitely retain riparian rights in a stream though he takes no
water therefrom for irrigation of his abutting land. The right passes
with title to the land and is not gained by use or lost by disuse. St.

Germain Irrigating Ditch Co. v. Hawthorne Ditch Co., supra.

It is clear that the commission and the water engineer in regulating

and confrolling irrigafion perform ministerial dﬁties only and must
give full recognition and effect to existing vested rights as defined
by the statute. From its decisions there is a right of appeal and re-
view to the circuit court.

In Knight v. Grimes, 80 S.D. 517, 127 N.wW.2d4 708, this.court
held adversely to the claim that Chapter 431, Laws 1955, specifically
providing that beneficial use shall be the basis and limit to the use
of underground water, is invalid. The statute there considered also
recognizes and affords protection to vested rights. Plaintiff therein
was at the time of passage of the statute applying underground waters
to the irrigation of a four acre tract. That was a right that had

-14-
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under the statute become vested by reason of application to a benefi-
cial use. This court held that the state could apply the doctrine of
prior appropriation and application to beneficial use to unappropriated
underground waters so long as protection was afforded to vested rights
which a landowner had initiated and acquired at the time of passage of
the statute. Decision in the Knight case concerned with underground
waters is equally applicable to surface water. Williams v. City of
Wichita, 190 Kan.. 317, 374 P.2d 578; see also Baeth v. Hoisveen,
N.D., 157 N.W.2d 728; Hutchins, Riparian-Appropriation Conflicts in
the Upper Midwest, 38 N. Dak. L.Rev. 278 (1962); ilunro, South Dakota
and the Water Impasse, 11 S.D; L.Rev, 255 (1963).

The trial court found in substance that defendant has no
appropriation rights of record for irrigation of lands owned by him
and adjacent to the Belle Fourche River; that defehdant diverts waters
from the Belle Fourche River and uses the same for-irrigatidn of his
land "at his exclusive option and discretion as to time and amount and
irrespective of regulatdry‘orders issued to him by the Intervenors";
that such waters would have been diverted and used beneficially by
water users in plaintiff district, particularly by users who irrigate
lands in that portion 6f the irrigation project known as the “Inlet
Canal and Johnson Lateral Lands", who depend entirely upon the flow
of the Belle Fourche River>or releases from the Keyhole Dam of stored
Qater for their water supply and that "defendant does not share in |
the water rights acquired by the United States Bureau of Reclamation
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under provisions of the laws of the State of Wyoming and the Belle
Fourche River Compact (SDCL 1967, 46-30) through céntracts with the
United States Bureau of Reclamation covering water service from Keyhole
Dam and Reservoir.” The court further found that defendant has vested
rights as defined by the provisions of SDCL 1967, Title 46, by reason
of diversion and beneficial use for irrigation purposes during the
period of May 1953 to June 30, 1955, inclusive, and that July 1, 1955
to October 31, 1961, inclusive, was a reasonable period of time within
which to complete construction of works for the application of water
to beneficial use. The evidence, as we view it, sustains the fore-
going findings.

Appellant contends that the findings and judgment limiting
the quantity of water that may be diverted by him during a specified
period each year and to be used upon a portion of his land, not to
exceed 195 acres, are not sustained by the evidence.

Water flowing in definite streams of the state may be ap-
propriated through proper administrative procedure, subject to vested
rights and prior appropriations. Section 46-5-5, supra. It is thus a
prerequisite to the determination of the availability of unappropriated
waters in approving applications for water right permits to recognize
existing water rights., It is the contention of interveners that in
the allotment of unappropriated waters the commission must necessarily
make detexrminations of existing water rights including extent of

vested rights. While rights may be regulated and supervised by admin-

istrative process for the protection of appropriators of water, we do
~16-
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not think that such process can operate to divest rights that have
already vested.

The trial court in a memorandum opinion states that the
water resources commission has found “"a vested right for irrigation
dating back to May 1, 1953, based upon beneficial use by defendant,
and set forth on pages 8 and 9 of Intervenor's brief, which in the
view of this Court is fully supported by the evidence." The decision
of the commission purporting to determine priorities and the quantity
of water that may be diverted by appellant is not a part of the record
and the basis of such action and adherence to statutory provisions do
not appear. We are impelled to conclude that the findings in question
are not sustéined by the record.

The circuit court has jurisdiction to hear and determine
questions necessary for thé adjudication of water rights. SDCL 46-10.
The statute is designed to afford a litigant in an action involving
water rights adequate and complete relief.

We have previously held that an action may be remanded for
determination of a single issue. Petersen v. Kemper, 70 S.D. 427, 18
N.W.2d 294; J. H. Larson Electrical Co. v. Vander Vorste, 81 S.D. 296,
134 N.W.2d 500. We think that the ends of justice will be better
ser&ed by limiting the issue upon remand to an adjudication of the
extent of the existing rights of appellant to the use of waters of
the Belle Fourche River.

The judgment is reversed and the cause remanded for
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introduction of evidence and further proceedings consistent with this
opinion and for judgment accordingly. No costs to be taxed.

All the Judges concur.

~18-

33§



BEID ¢ SIMILEY - Actwepgo

7 2R Cottar losa £

L ] /$7¢' .:;Aoe“v(’ou‘/

1972 - Sequove Coeunt

1

t the initial reorganization of the executive branch contemplated by Section 8, Article IV of

the Constitution is a matter of legislative rather than executive duty and authority, any answer by
me to the questions propounded in your letter of February 8, 1973, would be academic.
Accordingly, I must respectfully decline to answer those questions.

Respectfully submitted this 12th day of February, 1973.
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OPINION

{*153} HANSON, Justice.

This action was commenced in 1961 by the Belle Fourche Irrigation District to restrain
defendant, R. A. Smiley, from diverting water from the Belle Fourche River for irrigation
purposes. The State and the Water Resources Commission of the State were allowed to intervene
and file a Complaint in Intervention. Following trial, the court entered findings of fact,
conclusions of law and a judgment enjoining defendant from diverting waters of the Belle
Fourche River except for limited irrigation purposes with a priority date of May 1, 1953. On
appeal by defendant this court rendered its opinion reversing and remanding the action for the
determination of a single issue, i.e., "to an adjudication of the extent of the existing rights of
appellant to the use of waters of the Belle Fourche River." See Belle Fourche Irrigation Dist. v.
Smiley, 84 S.D. 701, 176 N.W.2d 239. The limited remand was necessary because there was no
evidence to sustain the findings of the trial court relative to priorities and quantity of water
defendant could lawfully divert. Our prior opinion is referred to for a statement of the ultimate

facts involved.
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On remand, the parties entered into a supplemental stipulation of facts to cure the deficiency
in the evidence as follows:

(1) The defendant, R. A. Smiley, has 207.8 described acres of land, and the water rights
appurtenant are the subject of this action.

(2) That at all times pertinent to the subject matter of this action, and especially as of May 1,
1953, the defendant, {*/54} R. A. Smiley, had a pump that had a maximum capacity of 1200
gallons per minute, which converts to approximately 2.67 cubic feet per second.

(3) That at all times pertinent to this action, and especially as of May 1, 1953, the defendant
was irrigating his property, shown by and limited to the land described in paragraph (1) above, at
the rate of 1200 gallons per minute, which converted to approximately 2.67 cubic feet per
second.

Based upon such additional facts the trial court entered its supplemental findings of fact,
conclusions of law, and judgment enjoining defendant from diverting waters of the Belle Fourche
River for the irrigation of real property owned by him, except defendant was determined to have
a vested water right with a priority date of May 1, 1953, allowing him the right to divert not to
exceed 1200 gallons of water per minute which converts to 2.67 cubic feet of water per second
from the Belle Fourche River for irrigation purposes during the period May st to October 31st
inclusive, each year, on not to exceed 207.8 acres of certain described property owned by
defendant. The judgment further provided defendant's right to divert water was subject to
domestic use of the public and to the prior appropriative rights of plaintiff.

Defendant has appealed from the Supplemental Judgment contending the trial court
erroneously granted him a limited appropriative water right whereas he has a vested riparian right
to use and divert water from the Belle Fourche River for domestic and irrigation purposes by
virtue of his ownership of land contiguous to the river. This riparian right, defendant asserts,
became an inseparable incident of his land when it was settled; use did not create it and disuse
cannot destroy it; and to deny such right deprives him of property without due process of law and
without just compensation.

The same contentions were presented and considered in the prior appeal of this action. All
were determined adversely to defendant. No useful purpose would be served in reviewing and
restating those settled issues. See Belle Fourche Irrigation District {*155} v. Smiley, supra, in
which the conclusion of the Court is distilled in the following portion of the opinion:

"In Knight v. Grimes, 80 S.D. 517, 127 N.W.2d 708, this court held adversely to the claim
that Chapter 431, Laws 1955, specifically providing that beneficial use shall be the basis and
limit to the use of underground water, is invalid. The statute there considered also recognizes and
affords protection to vested rights. Plaintiff therein was at the time of passage of the statute
applying underground waters to the irrigation of a four acre tract. That was a right that had under
the statute become vested by reason of application to a beneficial use. This court held that the
state could apply the doctrine of prior appropriation and application to beneficial use to
unappropriated underground waters so long as protection was afforded to vested rights which a
landowner had initiated and acquired at the time of passage of the statute. Decision in the Knight
case concerned with underground waters is equally applicable to surface water."

Our decision again upheld and gave effect to the comprehensive water law enacted in 1955
(Chap. 430, Laws 1955, now SDCL 46-1-1 et seq.), which declares "all water within the state is

(c) 2000 by The State of South Dakota and Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. All Rights Reserved.



3

the property of the people of the state, but the right to the use of water may be acquired by
appropriation in the manner provided by law." SDCL 46-1-3. Following the trend of several
other western states the act, in effect, limits the riparian doctrine in this state to accrued rights
thereunder. By nonrecognition it also prevents the accrual of unused riparian rights which have
not become vested by actual appropriation to a beneficial use prior to the passage of the act.
Therefore, the mere ownership of land contiguous to a stream no longer carries with it a vested
right to divert water from a stream for irrigation. Appropriation and application to a beneficial
use is now the basis, measure, and limit of the use of all waters in the state, SDCL 46-1-8.
Accordingly, as a riparian claimant defendant's vested rights consist of those defined by SDCL
46-1-9(1) as follows:

{*156} "The right of a riparian owner to continue the use of water having actually been
applied to any beneficial use on March 2, 1955 or within three years immediately prior thereto to
the extent of the existing beneficial use made thereof".

On remand, the trial court correctly determined the extent of defendant's vested riparian right
to use water from the Belle Fourche River for irrigation purposes in accordance with the above
provision and granted him the right to continue using such waters for that purpose. In addition, as
a riparian owner, defendant has a vested right to take and use water from the Belle Fourche River
for domestic use which includes water for drinking, washing, sanitary, culinary purposes, and
other ordinary household purposes; irrigation of a family garden, trees, shrubbery or orchard not
greater in area than one-half acre; and stock watering. SDCL 46-1-9(2). Such use "takes
precedence over all appropriative rights", SDCL 46-1-5(1).

Affirmed.
All the Justices concur.
Affirmed.
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Water Rights Program - DENR

File Documentation
File No. 0376-1 & 0377-1 County: Butte

Name of Person: Belle Fourche Irrigation District
Address: Newell SD

Date: 8/1/2000

RE: USBOR Water Right Status

Comments:
Garland Erbele and Mark Rath from Water Rights, Diane Best from the Attorney General's

Office and Curt Anderson and Gary Velder from the US Bureau of Reclamation met with the
Board of Directors for the Belle Fourche Irrigation District to discuss updating water rights for
the irrigation project. The Bureau of Reclamation holds a water right for the project dating
back to 1904 for the irrigation of 57,183 acres, a diversion rate of 1440 cubic feet per second
and storage of 185,170 acre-feet. Methods for updating this water right to current irrigation
levels were discussed. It was explained to the Board that Reclamation holds the water rights for
the project and there are three methods to update the water rights. First would involve a basin
wide adjudication, which at this time, is not feasible. Second would involve Reclamation filing a
vested right claim for the project. It was explained this method would be time consuming and
could potentially open the issue up to outside opposition. Third would involve accepting the
1967 court adjudication from the Smiley Case then reviewing the past 33 years of information
and updating the files. If problems exist between the 1967 adjudication and current levels of
irrigation, a new permit(s) may need to be applied for. Garland Erbele told the Board that
Reclamation and DENR have agreed the third method is the preferred alternatzve and that we
would like a resolution from the District supporting this decision.

2

Mark D Rath
Natural Resources Engineer



RESOLUTION NO. 0002

Be it resolved that the Belle Fourche Irrigation Board of Directors moves to
support the 1967 court decision for water based on 57,183 acres at 300 cfs.

Dated, at Newell, Butte County, South Dakota, this 5" day of September,
2000.

By order of the Board of Directors
Belle Fourche Irrigation District

Gary Brunner, President _ Z @W/

Darrel Cox / 4/[/(

Laurie Barnau

-~

John Heisler

Lo “Nee L2,
Robert Ruf{ %%ﬁ%%
Hatan o Psr B 5205

Del Raisanen

ATTEST:

a/l.uw{z )g&’/[&u )

Brend!i Eichler, Secretary




United States Department of the Interior

BUREAU OF RECLAMATION
Great Plains Region
P.O. Box 36900
Billings, Montana 59107-6900

"33

22 2000
Mr. Garland Erbele JUN 0

Chief Engineer

South Dakota Department of Environment
and Natural Resources

Joe Foss Building

523 East Capitol

Pierre, South Dakota 57501-3181

Subject: Belle Fourche Project Water Rights

Dear Mr. Erbele:

This is in regard to the water rights for our Belle Fourche Project. These water rights were
adjudicated by the South Dakota Eighth Judicial Circuit Court in 1967, and confirmed by the
State Supreme Court in 1970. The Supreme Court also concluded that the Circuit Court has
jurisdiction to hear and determine questions necessary for adjudication of water rights in South
Dakota (SDCL 46-10). This adjudication is contained in Belle Fourche Irrigation District v.

R.A. Smiley, dated November 1, 1967. The Circuit Court determined that the Belle F ourche
Irrigation District’s (Plaintiff) rights were derived through contracts with the United States
Bureau of Reclamation (Reclamation). Reclamation appropriated these rights by filings made
August 5, 1904, pursuant to Chapter 142, Laws of Dakota 1881, and Chapter 105, Session Laws
of 1890.

In its Conclusion of Law the Circuit Court stated:

“The Court concludes, as a matter of law, that the Plaintiffs water rights are as set forth
below and subject to the following conditions, to-wit:

1. 1904 WATER RIGHT
Priority date: August 5, 1904,
Amount of Water: Not to exceed diversion rate of 1440 cubic feet per second,

including diversions from Crow Creek, and collection of all
unappropriated waters of Owl Creek in and at the Belle
Fourche Dam and Reservoir.



Purpose: Existing irrigation, municipal and domestic uses and not to
exceed 185,170 acre feet of stored water annually in Belle
Fourche Reservoir for later uses, for existing irrigation,
municipal and domestic purposes.

Periods of Use: May to November, inclusive, of each year for irrigation
' purposes; entire year for other purposes.

Place of Use: Within the area served by facilities of the Belle Fourche
Project, but as to irrigation use, not to exceed use on the
57,183 acres of land specifically entltled to water service
through the Project works.

Conditions: Subject to domestic use and prior water rights
requirements, subject to continued beneficial use.”

We concur with the findings of the Circuit Court and support their decision. We believe that the
above is an accurate description of the water rights held in South Dakota by the United States
Bureau of Reclamation for the Belle Fourche Project. We also believe this Court adjudication
makes it unnecessary to review these rights under the ongoing water right claims validation
process. We would, however, be w1llmg to provide data on water use, place of use, and the
diversion and storage facilities to assist in updatmg the water rights records for the Belle Fourche
Project.

We hope this clarifies our position concerning the Belle Fourche Project water rights. If you
have any questions, please contact Gordon Aycock at (406) 247-7756.

Regional Director

cc: Randy Oliver

~ Belle Fourche Irrigation District
P.O. Box 225
Newell, SD 57760
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