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NWOTITS CF MATZR APPROPIIATION,

dayeonl F. dilter, Tndinear, Unitel States 3eolodinal furvay, thersunto
July 1avhorizel by the Tasrstary of the Interior, For aud on bzuall of the
Unitel Statas ol Amrriza, unlar the eruvisions of Lhe Aot of Zondraas ipnrovei

June 17, 1922 (32 Stat.L., %33) 2lairs, at the polind whsra this notisze is post]

on tre Ealls Feurzhe Fiver, 310 auniz fret ver e2iend of tla unanprooriated
tatar of 8214 straar and ayu tha wolint whars this notiae ‘g rasted, or Stinkizg
"abse Creak, all if the unacmorriatel waber of enid svrsar anl at tha peine
¥hare this natiz2a is postej, on Cottonrcod frzek, all the umarrropriatsl water
s3il streas, rors ep23ifisally stited 4= arounting to 209 2utus faet per
and fram asach of the atrva rnnnl 3raoys y ,
Tais nollﬂsPi po"*ad ug tha fo]\onin '6ints to-4it: Cn the
couth Yank of théx bclla ruur"ha Rivar, atout fOO 26l wast

noet on the
of the souzhl1/4
2ornar of faa, 11, J "R, 4 2, Cn a'rost! ;0n tha 213t bank of Stinking
s matar Crack, alout 9“0 funt aoutﬁnesn of ;tha ‘nothaast cornar of Ssc. 13, T.&
R N
12, 0,07 ¥., B. 9 %, 'Tha maier is te te akal fer irrigation, Joras tiz,noar,
_f&dhenical an3 othcr Pncfiﬁxal ‘uses 1n’ani vnon lagids "ituuteifin Sutte and
Y3u1 conntles, and lozatal jut hnvfollowiné't5Wnsnips: G

! S., As. 9, S ans 7
,-"‘°H"’ Te 7N, 35, 5, 6, an3 7 = .H;V.}‘
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22t irridation, eor to

72ans of conriying #ater, iitiaisiane 2f shiah aps te b2, 14 4., widn on Lhe
colbor, anid 45 fagt ieap, orala 2,71
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litTansisns an? irain 53 nia)

iive 1 capazity of
#a3 tedun en 21id nyanl an July Ttbe 1304,
Jayroni F, fnlier, being
sf Sudust, 1939, he 114 pgey o
the foreéozng is 2 20py, for 7
fouraha Siver, ari 229 cunie fast pur sasnard 23nh
2r293%s, 1t the lalloﬁxn* 1egricad

-
Iy
W
put
—
=~

71) cutiz fane per sazand, =
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11
frox Tottoanoi N1 tinking
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- NOTICE OF WATER &PPROPRIATION. ¢ .

AN : , D.S 0376 -
‘wad Ol tes Filed for record Mar. T, 1912, at 11-A.'.
oe Recorded in Book 38, Pape Y1. C.N.hill,Reg.
r ol . of Deeds, By Sara Avary, Devuby.

sl !

PSR ! '

i, Clunn &. Shaw, being duly sworn, depos:s and says that on tha thirtisth 6zv of Decanber,
1911, 4 did post a rotice of the appropriation of water for the Leils Fourche prejacy,
copy of which nctice is attached heratv, at the followinpg described ooints:

1. Section corner of sections 1,18,22,23,T.8,3.5.

2, Vale Post-cf’ico,Yals,S.D.

3. Section corner of sactions 1,15,27,23,T.8,R.6. , ,

L. S:ction correr of sectioas 25 & 26, T.8,R.£, ond ssctions 30 & 31,T.6,R.7.
5., Section corner of szctions 7,8,17,15,T.7,R.7.

Section cora:r of sections 1 & 12, T.7,R.5, and sections 6 & 7, T.7,h.t.

Glenn W. Shaw.

Subseribed ard sworn to bafore me this 30th day of December, 1911.
(Seal) F.G.Humphrey, llotary i :blic.
My commission expires Hovember z?, 191,

Oro lchernith, b2ing duly sworn, depuses anc says that on the seventzenth duy of January

“1917, he did post a notice of the approvriation cf wmater for the Belle Fourche *roject,
' copy of which notice is attachec herato, at the follovwng Jdeseiribed pointe:

1. On bridgas crossing Horse creek i mile wes' of Horsacreex P.0.
2. Cn fenca orossing Deacdman creak 33 ft. sast of 1/it corner between Gees. 19 % 20
T 9N R6E BHY, : :
?. On bridge crossing Dry Creek on section line bstween secs. 27 & shTON

v BeBatlL Ve

!

./ EeBa v

i+ On fonce south of highway crussing of Dsar Creek between soes. 23 & 29 1 9 M E6 B.B.H.M A
25 T 9 N.HER.B.

5, On fence south of hipghway crossing of Antelope Creex betwaen secs. 2L &
6.0n bridge crossing willow Creek between s23ns. 19 & 30T 9 It T EoBoHoMe
: . Oro Mo Dermith
Subseribed sni sworn to before me this 16th day of January, 1912.
(52al) M.H.lead, Hotary Publie.
Yy commissin: expires March 1L, 1515.

State of South Dakota )

. (ss.

‘ County ur utte ) o .
B Fred J.Barpes, ksst. Enginecr, U.S.R.3., beinz duly sworn, depur2s and says thor on

the thirtieth day of January 1512, he did posi a notice cl the appr. priation ol water
for the [elle Fourche Project, copy of #hich notice is atvached hersio, at the fellowing
described points;

1. Cn the County Highway Bridge across Tndian Creek on the Wact side of Sse. 33, T.
EG H..l. ,1 E-B-H.H- . R

2. 0On the County Highway Eridge crosc Ol Cresk in %he §#1/h, Sec. 21, T.5.N.,
Reols EJB.H.U. . C

Frad J.;Barnes

(Signature)’
. Orman, S.Dak.
‘ (Fost Ofrice address)
Subseribed and sworn to before me this 30 day of Jan.1912.°
(Saal) F.M.3mallicge, Notary Publie.
Yy commission expires &~7-13.

Stats ” ©, South Dakota)
SR SSe
County of Butte 1 .
L.E.Tanner, beinz auly sworn derosas and says that on tha 2*rd day of December, 1911,
ne did post a notice of ths appropriation cf water for th® Belle Fourcha project, copy of
which notice is at-ached 1iereto, at the following d2scrived print: On telophoue pole
about Fifty feet West of oridze cn Red Nater Creck, which oridre is about {wo hundred

 feet ahove the junstion cf the Red Weter aad Belle Fourche Rivars.

‘ L.E.Tanner. :
Subgeribed and sworn Lo before m2 at Belle Fourche, South Dskota, this 23rd day of
December, 191l. o
(Saal) LM, Siwmons ,Notary Pablice
My cuamission expiras March 11th 19113, :

Hied




‘ .

(BEhbS'i)og) :

N t(“:AWaLer Appropriatien.

Notice is nerehy piven that F.C.Mapruder,Fnginecr,United States, Reclamaticn Service,
thereunto duly authiorized by vhe Secretary of the IHterior for and on behalf of the ¥nited
States of America, under the proviscons of the fct of Congress, approved Juna 17,1502
(32 Stat., L.328), kncan as the Reclamatinn Act, claims end makes appropriztion ol water
as follov., in additicn to that heretotoeres made.

First: £ unappropriuted waters of the belle Fourche River and all tributsries
therste, both surface znd underflcw. ,

S2zcond.  All excess waters orising from any and all socurces flowing in all or eithar
the Eelle Fourche River, Crow Creck, Owl Creek, lndian Creek, Horse Creek, Dry Creek,.
Daahmnn Creel, Antelops Cresk, Viillow Cresk, Cottonwcod Creek, Nine Vile Creek ani all other
wivars, Creeks, arroys, gulches, Ravines #nd depressicns and drainsge, channzls of any
nature, named or unnaned within the limlts of the Eelle Fourche 3outh Dakota, Frcject of
the United Statas Feclamaticn Service.

Third. 2131 spring, surface, surplus, excsss, waste, seepage, rasturn, drainage,
developed or undevelopad “atera hiretofore, now or hereafter arising in Townships 7, o,

9, and 10, Nerth, Hanges 2,3,L, 5 6 and 7 Rast, Elzck Hills VYeridian, South Dzkota.

ne ‘water herety apyroprizted is to be used for irrigation, domestic, power, mechanical
and other bEneficial usa2s in and up~n lznds situvated in Butte ana “eade Counties, State
of South Daketz, sné lozaved in Townsiiips 7 North, Ranres §,6,7 znd 8 East,B.H.!., Townships
8,9 and 10! oxtn. fiezngas 3,4,5,6 and 7 East,B.HJM.

‘The water herebv approgriated is to be collected stored or cenducted to the points
of its intended use, by mzans cf natural channels, reserveirs, flumes, pifes, tunnels,
dit ‘nes, canals and other appropriale means of collecting, steoring and conveysing water
for which apprapriatz right of way is claimed and the said weter will be used topather
wilh and in cormzction (seperate cr intermingled) with other wrters naretufore of
nereafter appropriated for the tensfit of the lands within the Belle Fourche Irrigation
Project of the United States Reclzmation Sarvice.

Dated at Eells Fcurche, South Dskota %his 15th day of December, 1911,

F.C.Wzgruder, Engincer U.S.P.
. Por and on behalf of the Unite
of tmaricea.
Filed with the County Reccrder of Buite and lezde Counties, South Dekoia, December 16th 1911,

-
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Hobert .. Donaldfon, President
Belle Fourche lrrigation District
Hanell, 30 57780 ¢ )

Dear Mr. Lonaldson:

ihis ocimiowledges the receipt of your letter dated December 23, 1577 requasting
thformation on Future Use Water Rights and the malntenonce «f =n existiag wazer
right. :
A water rlght can be caacelled or reduced by the Vater Rights Comaission 17 the
owner 0F the lend to which woter has becoms appurtenant zhandons the use of such
vater upon such laind or has abandonzd porticns of those jends deseribar oio the
vater License., (SDCL AS-3-3¢) :

; S
vinen any person enticled to the usz of sporopriated vater fails to usa vencflcially

all or any part of such water for the purpose for whick it was approprlated, tor .. °

a perlod of three years, such unused water shall revert vo the punlic end shall
be regarded as unapavopriated pubilc water, (suCL 45-5-37). .
future Use anerrpriatlens of water can be obtalned anly by public bodies no
authorized by 50CL 26-5-38. Thi: Includes a state Instltutlen facility cr pre-
perty, auniclpality or conservancy sub-district. This does not Include water .
usar districts, irrigation districts nor the federai cevernment. The only way
an application can be accepted by the Water Rights Coamisston is through o
conservancy sub-district.

i

; \

‘ ) ’ ! ;o o
| am encloslng the General Rules of the Water Rights Commissinn, Chapter 52:01:0".

thlz nay answer additional questions which you may have concerning water rlghts

cnd future vuse appropriations.

Please ad¥lse this offlice >f any addltional questions.

Very truly ycurs, : ’ "

JAKES WIDTERATON, Water Rzsourcas knglneer
Water Qdghts Coermissicn

/gy

azel




OFFICERS -

" Rohert L. Donaldsen, Precidert
William Kairy, Vice-President
Alice D, Helmer, Secretary-Treasurer
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BELLE FOURCHE IRRIGATION DISTRICT

Bclte Fourche Project of the Burcau of Heclamation
PHONE (6CS) 455.2791

NEWELL, SOUTH DAKQTA 577460

o A,
Hrreld D. Shjoldet, Projuct Maneger gl A RN 3
ety S|
’:li:.'.,' ~L"" (N
Decembher 29, 1977 AN e
&V ), vt ]9 U')\
M S J] o /3
Ty O .'. It SRR .
u.) Cim [J_ l v - 1..’
o \-hl N ”E} =3
John Hatch ‘\:J P;@,, Lz,-,lp RV
> [

Executive Ofiicer trb S V\u/
South Dakota Water Riants Ccmmissicn “‘(Yﬂll‘qf%’
Pierre, SD 57501

Dear tir. Hatch:

We have the Application For Future
requested ftom you on December 7, 1977.

WYater Use that we

: dou]d you please furnish us rore information on fh1c Future
‘Water Use Application concerning federal water aistricts, such as
whether or not pumping must be done each year (or how often), to maintain
use certificate, etc. Vhat other conditions, if any must be met to
satisfv the reyuirements.

Thanking you for your attention to our request, we are,

Yours very truly,
) Topup
)(C../‘-,r(/ j*[ j/{‘-zl(l.[(’-‘ﬁ“"/

"Rober* L. Donaldson, President
Belle Fourche Irrigation District

RLD/ah



- o———

United States Department of the Interior

BUREAU OF RECLAMATION
Upper Missouri Region )
Missauri — Oahe Projects Office RECE"/ED

et v PO. Box 825
N “5,’;:.:'\ revrn 1o 40O Huron, South Dakota 57350
L]

JUNZO 1977

JUN 17 1977 ~ DEPT. OF NATURAL
RESOURCE DEVELOP: :NT
i

My, Vern W. Butler, tlecretary
Departmer.t of Natural Resource Ievelopment
Pievrre, South Dakota 57501

Dzar lMr. Butler:

4 release of Keyhole f(uervoir vater has been requested by the
Belle Fourche Jrrigatira District under the provisions of contracts
Nos. 14-06~600~6979 ard 1L-06~600-8970 and Amendment No. 1 there%o.

. The release began June 15, 1977, at the rate of 100 c.f.s. and will
'llke1, continue at varying rates durinz the balance of the irrigation
season.

Ve solicit your assistance in preventing any unauthorized diversion
of the releasea water from the Belle Fourche River to insures proper
delivery of the water to the Belle Fourche Irrigation Districi. We
appreciate your cooperation in this matter.

Sincerely your:s,
d

//::I I////ﬂ >
<(¢.(; /-// -., ! /I’LCkruLng

y?reston'L. Punkhouser, Jr.
Project Mznager

cc: George L. Christopules, VWyoming Stzte Engineer
Barrett Bldg. - Second Floor
Chevenne, Vyoming 82002

Yarold D. Ckjoldal, Maneger
Belle Fourche Irrigation District
Newell, South Dakota 57760
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Octokar 7, 1969

Mr. Mzytin II. Olesonn, Jr.

Burcau of Reclamation

P.0. Box 825

Huron, South Dakota 57350 Refer 400

———— e  ama St

Deay Mr. Oleson:

I am sorry to be so tardy answvering your letter of Aucusi 15,
1969, about! perfecting the water rights for the Rapid Valley Project, .
Deerfield Dam (U.S.509-2) and the Rapid Valley Project, Pactola Dam :
(U.8.581-2).

In essence, acquisition of water righte by the United States t
pursuant to state law includes (1) notification on bchalf of the
United States that it intends to utilize wabter or o mak: a survey |
for later utilizaticn and withdrawal of wnapprooristed waters by i
State Government. (2) filing of plans for the proposed work <n behal £ j
qg the United States, and (3) upon completion of construction of the ]
works by the United States, water license is to be issnued.

Concerning the above items, water right records show the follow-
ing (dates are dates of receipt or sotion by State Government):

U.S. 509-2

(1) Notice of Intent filed Dec. 1, 1939, (ractola Reservoir). |
Covcificate of Withdrawal} isscucd Dec»l, 1969.
rvotice awmended Juiy 7, 1u4l (Storag ... Castic Creek).
Amended Notice acknowledoed as amenrs t to withdrawal
. No. 509, July 10, 1941,
Notice amended and supplemented Aug. 24, 1942.
Supplemental Withkdrawal issued huy. 24, 1942.
Notice of Aug. 24, 1942, corrected Oct. g, 1942,

(2) print of brewing 252-7, Deerfield Dam, filed Sept.10,1946.



/

K4 L

Martin H. Olceson,Jr. Z. October 7, 196¢
(3) Water License nol issuea.

u.s. 581-2

{1) Notice of Intent filed Apr. 25, 1952, (Pactola Reservoix).
certificate of Withdrawal issued iMay 5, 1952.

(2) wo plons receivea.

(2) Water License not issucd. . ‘

State law does not prescyiboe what constitutes "plans" which are
to be filed on behalf of the United States. NRer ¢nes a search of
records in this office reveal aiy prior designation as to whai con-
stitutes these "plans". Under stvale law, the following factors
Gescribe a water right: priority date, amcunt of water “sed henefic-
ially, thz purposes served, the periods. of use, the places of use,
and any conditicns which may applv to the use of water, '

For Buxecau of Reclamation projccts7rmlch of these water right
factors may be determined by the follow., , "plans™. '

Priority date - hate of receipt of the notice on behalf of
the United States that it intends to utilize
certain specified wavers or intends %o make
a survey with a view of later utiliziung cer- |
tain specified waters,

v

AR
amount of Water-The Definite Plan Report, or its equivalent;, '

supplementad by “"as built" drawings and tab- |
ulations showing shtorage capabily ies, capac-
ities of diversion works and the guantities
and rates of watex provided for the purposes
served by the project works should provide
the informetion neceded.

Purposes Served-The Definite Plan Report, or its eguivelent,
supplcenented by any changes which may have
occurrced on an "as built" basis should pro-
vide this information.

Periods of Usc- The Definite'Plan Report,: ox its equivalent,
nodified by any changes provided on an
"as builv" basis should provide the iniorma-
t.ion neceded for determiration of periods of ¢
storage and kencficial use.



Martin Oleson,dr. 3. October 7, 19069

Plauces of Use ~  The befinite Plan Report, or iis equiva-
lent, supplemented by a drawing showing the
irrigable lands and places of use for othevr
than iririgation purposcs should provide this
infeorwation.

.

conditions eprplied to use - Copies of contracts with water
users should provide information for decterw-
inatiorn of this IaclLox.

1 hope that this sunmary will provide the information that you
requested for the Deerfield and Pactola projects. Thieg sunmary inay
be used to nerfect the Iureau's water rights for Shadehill and
Angostura projects, also. I believe that the Belle Fourche Project
water right should be modernized, too, pursuant to Lthis summaly
and the Keyvhole Project filing in Wyoming, copy in South bakota,

should be perfacted pursuant o this summary especially as to places

of use.

Sincerely,

J. W. Grimes
JWG:1s

EwN
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DEPARTMENT ' OF THE' IN.
- TERIOR, General Land Oflice,

- 1899, . $o i L
Notice of Restoration of Public
s Lands to Settlement and Entry,

PO TR L iy -

Secretary of the Interior has vi-
ccated departmentnl order of with-
" irawal in so far as the same affects:
the withdrawal for irriy aion pur-

* Washkington, D. C., June VAR

‘| Notice of Restoratiocn of Public
» Notice is hereby given that the!:

poses under the act of June 17,
1902, (32 stat., 388}, for use in con. !
neetion - with the Beile Fourche .
Project, South Dakota, of 1',¢ fol-!

of South Dakota, and by his nu-
thority such of said tracts as have
not-been heretofore finally restnred
Jand are not otherwise withdrawn, !

reserved or appropriated, will ha;

i

States on wod after September DER '1
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, tuber 24, 1909, au the United States
{
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]ment or uiciapation being forbid.!
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DFPARTMENT OF 'THE ‘IN-
“'TERIGR, General Land Oficr,

Washington, D. .C" Juys 25,
1909, ¢ e e

- Lands to Settlement and Entry.
“Notica is hereby given that thn
Sccretary of the Interier has va-
cated departmental order of with-
drawal in so far as the sameaffects
the withdrawal for irrigution pur-
poses umisr the uct of Ju_nn 1%,
1002 (32 Stat., 388), for use in con-
nection with the: Belle Fourch‘e
Project, South Dakota, of theﬂ ‘fo.-
lowing describad lands in the Siate
of South Dakota, ard by his N
thority such of said tracts asclaite
not been heretofore finally restored
and are not otherwise withdrawn,
seserved, ot appropriatald, will be
subject to sottlement under _th}:
public land laws of the'.UmEet.
States on and after Septemuer 28,
1509, but shall not be subject to
entry . filing, or sclection untlvl Qc-
“|tober 28, 1909, ot the United States
land office at Rapid City, South
Dakota, warning buing.expressly
given that no person will be per-
witted to gain or exercise any
right whatever under any seftle-
ment. or cecupation begun aftor
June 1%, 1909, and prior to Sep-
tember 28, 1909, al s_uch settle-
ment or oceupation heing forhid-
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United States Department of the Interior

BUREA(J OF RECIAMATION 3 &P,) E
Gireat Plains Region 11 ae )
P.O. Box 36900 TBQJZ(CU R
Billings. Montana 59107.6900 > RIG[-:;“ %/
MR
IN mlc;']{'igao /DM!D‘ .t;‘.‘.'.' [‘r\:,/
LA

a 22 2000
Mr. Garland Erbele JUN 0

Chief Enginecr

South Dakota Department of Environment
and Matural Resources

Joe Foss Building

523 East Capitol

Pierre, South Dakota 57501-318]

Subject: Belle Fourche Project Water Rights

Dear Mr. Erbrle:

B b i vy oot

This is in regard to the water rights for our Belle Fourche Project. \These iw:é!eflrights were
adjudicated by the South Dakota Eighth Judicial Circuit Court in 1957, and confirmed by the
State Supreme Court in 1970. The Supreme Court also concluded that the Circuit Court has
jurisdiction to hear and determine questions necessary for adjudication of water rights in South
Dakota (SDCL 46-10)." This adjudication is contained in Belle Fourche Irrigation District v.
R.A.Smiley, dated November I, 1967. The Circuit Court determined that the Belle Fourche
Irrigation District’s (Plaintiff) rights were derived threugh contracts with the United States’
Burcau of Reclamation (Reclamation). Reclamation appropriated these rights by filings made

August 5, 1904, pursuant to Chapter 142, Laws of Dakota 1881, and Chapter 105, Session Laws
of 1890.

In its Conclusion of Law the Circuit Court stated: ,
‘5

“The Court concludes, as a matter of law, that the Plaintiff's water rights are as set forth
below and subject to the follewing conditions, to-wit:

1. 1904 WATER RIGHT
Priority date. August 5, 1904,
Amount of Water; N’ot to exceed divé;:sion rate of 1440 éilbié feet .b‘cr sccdnd,

including diversions from Crow Creek, and cotlection of all

unappropriated wa ers of Owl Creck in and at the Belle
Fourche Dani and Reservoir.

N :s,-s,,,}
3 ' s L,
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Purpose: . Existing irrigation, municipal and domestic uscs and not to
exceed 185,170 acre feet of stored water annually in Belle
Fourche Reservoir for later uses, for existing irrigatic,
municipal and domeslic purposes.

Periods of Use: May to Noveniber, inclusive, of each year for irrigation
~ ourposes; entire year for other purposes.

Place of Use: Within the area served by facilities of the Belle Fourche
Project, but as to irrigation use, not to exceed use on the
57,183 acres of lard specifically entitled to water sevice
through the Project works. '

Conditions: Subject to domestic use and prior water rights
requiremenits, subject to continued beneficial use.”
) R TR OERE Y g Y P L AL U TP 2t
We concur with the findings of the Circuit Court and support their decision. We believe that the
above is an accurate description of the water rights held in South Dakota by the United States
Burcau of Reclamation for the Belie Fourche Project. We also believe this Court adjudication
makes it unnecessary to review these rights under the ongoing water £ it claims validaiion
process. We would, however, be willing to provide data on water use, place of use, and the

diversion and storage facilitics to assist in updating the water rights records for tk  Jelle Fourche
Project. :

We hope this clarifies our position concerning the Belle Fourche Project water rights. 1f you
have any questions, please contact Gordon Aycock at (406) 247-7750.

q;ncerely, /D
s -Wt/ \ﬁ"/t/)
Maryanne C. Bach

Regional Director

cc: Randy Oliver '
Bellc Fourche Irrigation District
P.0. Box 225
Newell, SD 57760
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DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3181

www.state.sd.us/denr

July 10, 2000

Maryanne C. Bach

Regional Dircctor

U.S. Bureau of Reclamation
PO Box 36900

Billings, MT 59107-6900

Dear Ms. Bach: _

- e
ThlS letler is in rcference to your June l2 2000, lellcr dlscussmg thc water ru:hls held by

the Bureau of Reclamation for the Belle Fourche Irrigation Project. During the past
several months, the Bureau of Rec.amation and DENP. have been discussing the need for
validation of the water rights for the Belle Fourche Imgation Nistrict. Your letter
indicates Reclaniation concurs with the 1967 Circuit Court decision that adjudicates these
rights. The department agrees that there are valid reasons to aceept this court decision
and will acknowledge the adjudicated rigats.

As you know, the stute has jurisdiction over these water righis and as a part of that needs
to quantify the claims from the Belle Fourche River. ‘Therefore, we need to get current
information on acreage and diversion rate for the Be'ie Fourche Irrigation District.

We would like to work with Reclamation and the Belle Fourche Irrigation District on this
project. In ord-r to facilitate the procesg, we believe it is appropriate for a represeniative
from your Rapid City Ficld Office and the department to meet with the Belle Fourche
Irrigation District Board of Directors. We need to discuss with thein the effects this
process has on the status of the water rights and to update our records. We have
contacted the District and are scheduled to meet with their Board on August 1, 2000 at
10:00 am at ihe District office in Newell.
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If you have any questions, please contact Mark Rath of the Water Rights Program at

phone (605) 773-3352.
Sincerely,

DNt S i

Garland Erbele, Chicf Engincer
Water Rights Program

cy: Renel Hall-Beck, Manager, Belle Fourche Irrigation District '

Jeff Nettleton, Burcau of Reclamation, Rapid City
Diane Lest, Attorney General's Office




Water Rights Program - DENK

File Documcniuiion
File No. 0376-1 & 0377-1 County: Jutte

Name of Person: Belle Fourche Irrigation District
Address: Neweli SD
Date: 8/1/2000

RE: USBOR Water Right Status R
Comments: ,_ : v N . o
Garland Erbele and Mark Rath from Water Rights, | - aoie the Attorney General's

Office and Curt Anderson and Gary Velder from the US s of Reclamation met with the
Board of Directors for the Belle Fourche Irrigation District to disc <5 updating water rights for
the irrigation project. The Bureau of Reclamation lolds a water right for the project dating
back to 1904 for the irrigation of 37,183 ucres, a diversion re.c of 1440 cubic feet per second
and storage of 183,170 acre-feet. Methads for updating this water right to current irrigation
levels were discussed. It was explained to the Board that Reclamation holds the water rights for
the pruject and there are three methods to update the water rights. First would involve a basin
wide adjudication, which ai this time, is not feasible. Second would involve Reclamation filing a
vested right claim for the project. It was explained this method would be time consuming and
could potentiully open the issue up to nutside opposition. Third would involve accepting the
1967 court adjudication from the Smiley Case then reviewing the past 33 years of information
and updating the files. If problems exisi between the 1967 adjudication cnd current levels of
irrigation, a new permit(s) may need {o ke applied for. Garland Erbele told ile Boary that
Reclamation and DENR have agreed the third method is the preferred alternative and that we
would like a resolution from the District supporting this decision.

Sl e

Mark D Rath
Natural Resources Engincer




RESOLUTION NO. 0002

:(\‘ o
Be it resolved that the Belle Fourche Irrigation Board of Directors moves to
support the 1967 court decision for water based on 57,183 acres at 300 cfs.

Dated, at Newell, Butte County, South Dakota, this s'h day of September,
2000.

By order of the Board of Directors
Belle Fourche Irrigation District

‘ Gdry Brunner, Pres em _
/ '
Darrel Cox _ ,4’_4//'( /

Laurie Bam%é
John Hv:isler[ ’é’r’l
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BELLE FOURCHE IRRIGATION DISTRICT,

A Corporation,
Plaintiff,

FINDINGS OF FACT

vVS.

R. A. SMILEY,

Defendant, and

vs.
CONCLUSIONS OF LAW

STATE OF SOUTH DAKOTA and WATER
RESOURCES COMMISSION of the STATE

OF SOUTH DAKOTA,
Intervenors.
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The above entitled matter coming on regularly to be heard before the
Court in the Couriroom in the Court House at Belle Fourche, South Dakota
on the 4th day of November, 1964; the Plaintiff originally appearing by
STERLING H. CLARK, Lawyer, of the law firm of CLARK & HILL, Belle Fourche,
South Dakota, and WALTER MUELLER, Lawyer of the law firm of OVERPECK,
HAMBLIN & MUELLER, Belle Fourche, South Dakota, and STEPHENS &
BRANDENBURG, attorneys at law, Belle Fourche, South Dakota, the latter firm
replacing former counsel of Plaintiff; the Defendant appearing by ROBERT E.
DRISCOLL, Jr., Lawyer of the law firm of KELLAR, KELLAR & DRISCOLL,
Lead, South Dakota, and WILLIAM E. ANDERSON, Lawyer of the law firm of
SMILEY & ANDERSON, Belle Fourche, South Dakota; and Intervenors appearing
by WALTER WEYGINT, Assistant Attorney General of the State of South Dakota,
Pierre, South Dakota, witnesses having been sworn and evidence adduced; the
Court having considered said evidence together with all the stipulations, files,

records, and exhibits in said case, having heard the arguments of counsel, and

being fully advised in these premises, makes the following:

FINDINGS OF FACT

The Court finds as a matter of fact:
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I

That the above entitled action is a controversy over which this Court
has jurisdiction.

II.

That stipulations among the parties litigant state voluminous facts in
this case and by reference such stipulations are made a part of these findings.

IIL

That Plaintiff has valid water rights in the waters of the Belle Fourche
River and its tributaries, Crow Creek and Owl Creek, through contracts with
the United States Bureau of Reclamation for irrigation and other beneficial uses
in the Belle Fourche Project under (1) appropriative water rights filing made
August 5, 1904, pursuant to Chapter 142, Laws of Dakota 1881, and Chapter 105,
Session Laws of 1890, and (2) application for permit made on April 25, 1950,
and permit issued on May 22, 1950, by the State Engineer of the State of Wyoming
for storage of water in Keyhole Reservoir pursuant to Chapter 117, Session
Laws of Wyoming, 1943, and lawfully established for use of such stored water
for irrigation and other beneficial uses in South Dakota pursuant to the Belle
Fourche River Compact (Ch. 64, 58 Stat. 94).

Iv,
A.

That the Defendant has no appropriative water rights of records pursuant
to statute for irrigation of any of the lands which have come into issue and
which are situated upon and adjacent to the Belle Fourche River and owned
by the Defendant or the Defendant and his wife, Mary H. Smiley.

B.

That the Defendant did divert water from the Belle Fourche River and
use the same for irrigation of lands owned and controlled by the Defendant,
at his exclusive option and discretion as to time and amount and irrespective
of regulatory orders issued to him by the Intervenors, and that said water
would have been diverted and used beneficially by electors of Plaintiff, partic-

ularly those electors who irrigate lands in that portion of the Belle Fourche
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Irrigation Project known as the "Inlet Canal and Johnson Lateral Lands", who
depend entirely upon the flow of the Belle Fourche River or releases from
Keyhole Dam of stored water for their irrigation water supply.
C.
The defendant has no riparian rights to use the water of the Belle Fourche
River for irrigation purposes, except for domestic use as defined in South
Dakota Code 1960 Supplement 61.0102 (4) , because his lands were patented
after March 3, 1877,
D.
Defendant has no private ownership of water in the Belle Fourche River
as shown by the evidence submitted.
E.
Defendant has failed to establish that he has any vested rights as defined
by SDC 1960 Suppl. 61.0102 (7) to use the water of the Belle Fourche River
by reason of claim of diversion and use of such water by his predecessors,
evidence being too indefinite and vague to establish such rights, which would
be prior to the rights of the Plaintiff in this action.
F.
The Defendant has valid vested rights as defined by SDC 1960 Suppl.
61.0102 (7) (a) and 61.0102 (7) (c), because of his diversion and beneficial use
for irrigation purposes during the period May 1953 to June 30, 1955, inclusive,
and July 1, 1955, to October 31, 1961, inclusive, the latter period being a
reasonable time to construct the irrigation works and to put the water to beneficial
use as provided by SDC 1960 Suppl. 61.0102 (7) (c), 61.0106 and 61.0113, the
priority dates to be as found and determined by the Water Resources Commission
which are as follows:
Priority Date: May 1, 1953, (SDC 1960 Suppl. 61.0102
(7) (a), 61.0109) with a maximum diversion
rate of 2.78 cubic feet per second, diverted
at a number of locations along the reach of
the Belle Fourche River contained within the
limits of Defendant's land, and irrigation
of 195 acres of his ownership, as described
in the Stipulation in this case, during the
annual period May to October, inclusive,

subject to domestic use (SDC 1960 Suppl.
61.0101 (5) (b), (61.0107) and to prior rights
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of the United States and Plaintiff, which
latter rights preclude as a practical
matter diversion by Defendant except during
those periods when water is passing over the
Belle Fourche Project Diversion Dam, located
across the Belle Fourche River and subject
to more specific determinations as to
Defendants diversion points and lands irrigated.
G.
That Defendant does not share in the water rights acquired by the United
States Bureau of Reclamation under provisions of the laws of the State of
Wyoming and the Belle Fourche River Compactﬁthrough contracts with the
United States Bureau of Reclamation covering water service from Keyhole Dam

and Reservoir.

CONCLUSIONS OF LAW

The Court concludes as a matter of Law:
I.

The State of South Dakota has authority under Chapter 430, Session Laws
of 1955 (SDC 1960 Suppl. 61. 01) to regulate and control the use of public water.
The constitutionality of Chapters 430 and 431, Session Laws of 1955, (SDC 1960
Suppl. 61.01 and 61. 04) has been upheld by the South Dakota Supreme Court
in the case of Knight -vs- Grimes (124 NW (2) 708), specifically as these statutes
apply to "ground water under the surface whatever the geologic reservoir in
which it is standing or moving' and generally as these statutes apply to all of
the water supply of the State.

The Court concludes that Chapter 430, Session Laws of 1955, (SDC 1960
Suppl. 6l.01) is constitutional as it applies to the waters flowing in streams.
Hence, Defendant has no riparian rights in the flows of the Belle Fourche River,
except for domestic use and except as determined by Intervenors, the Water
Resources Commission, under the law cited.

IL,

The Court specifically finds and adjudges that the Defendant, R. A. Smiley,

has water rights as found and determined by the South Dakota Water Resources

Commission and subject to the following limitation, to-wit:

\L\.,{j./&c § P 7'72
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Priority date:

Amount of water:

Purpose:
Periods of Use:

Place of Use:

Conditions:

..5-
May 1, 1953

Not to exceed diversion rate of 2. 78 cubic
feet per second.

Irrigation
May to October, inclusive, each year.

On a portion of the lands owned by Defendant,
not exceeding 195 acres irrigated.

Subject to domestic use and prior water rights
requirements, including those of Plaintiff, which
as a practical matter limits diversion and use

by Plaintiff, to those periods of time when water
is passing over Plaintiff's diversion dam,
subject to proper record being made in the

office of the Water Resources Commission as

to specific location of Plaintiff's diversion
points along the Belle Fourche River,

Subject to proper record being made in the
office of the Water Resources Commission
as to the specific tracts of irrigated land to
which the water is appurtenant, and

Subject to continued beneficial use on said
irrigated land by Plaintiff.

111,

) That the use of water for irrigation purposes by Daniel L. Evans and

others dating back to approximately 1900, established no right to the use of

water by appropriation thereof, said persons having failed to comply with the

laws of the State of South Dakota for acquiring water through a process of

appropriation thereof, and the evidence as to use of water by prior owners is

too uncertain to prove prior appropriations for use sufficient to establish any

right to use of water upon said property by R. A. Smiley.

Iv.

Plaintiff, in its first cause of action seeks a permanent injunction

against Defendant's diversion and use of waters of the Belle Fourche River

above the diversion point of Plaintiff. The Court concludes as a matter of

law that a permanent injunction must be granted in favor of Plaintiff, prohibiting

Defendant from diverting waters of the Belle Fourche River, except as

authorized by the State Water Resources Commission and in the manner and

within the limits and conditions set out in Conclusion Number II above,

€l91-4§



V.

The Defendant has no right to use of water impounded in the Keyhole

Dam and that Defendant has no right to divert any water which is being

conveyed from the Keyhole Dam to the canal of the Belle Fourche Irrigation

District and should be enjoined from diverting or using any of said water as

the same may pass across property owned by Defendant.

VI.

The Court concludes, as a matter of law, that the Plaintiff's water

rights are as set forth below and subject to the following conditions, to-wit:

1.
Priority date:

Amount of Water:

Purpose:

Periods of Use:

Place of Use:

Conditions:

Priority date:

Amount of Water:

Purpose:

Periods of Use:

GIH - Y8

1904 WATER RIGHT

August 5, 1904,

Not to exceed diversion rate of 1440 cubic feet

per second, including diversions from Crow Creek,
and collection of all unappropriated waters of Owl
Creek in and at the Belle Fourche Dam and Reservoir,

Existing irrigation, municipal and domestic uses

and not to exceed 185,170 acre feet of stored water
annually in Belle Fourche Reservoir for later uses,

for existing irrigation, municipal and domestic purposes,

May to November, inclusive, of each year for
irrigation purposes; entire year for other purposes,

Within the area served by facilities of the Belle
Fourche Project, but as to irrigation use, not to
exceed use on the 57,183 acres of land specifically
entitled to water service through the project works,

Subject to domestic use and prior water rights
requirements, subject to continued beneficial use.

KEYHOLE WATER RIGHT

April 25, 1950, |

Not to exceed 130, 000 acre feet of stored water for
subsequent use or such portion thereof, as may be
covered in contracts with the United States Bureau
of Reclamation,

Irrigation, municipal, domestic, stockwater,
mining and industrial uses, or any of them,

May to November, inclusive, for irrigation;
entire year for other purposes,
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Place of Use: Within the area served by facilities of the Belle
Fourche Project, but as to irrigation use, not to
exceed use on the 57,183 acres of land specifically
entitled to water service through the project works,

Conditions: Subject to domestic use and prior water rights,
requirements, subject to continued beneficial use.

VIIL,

That Judgment should issue in favor of the Plaintiff and against the

Defendant as to both causes of action, Number 1 and Number 2.

14
Dated this 7_/< (Y — day of November, 1967.

BY THE COURT:
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IN THE SUPREME COURT CASE
OF THE

STATE OF SOUTH DAKOTA

% * * *

BELLE FOURCHE IRRIGATION DISTRICT,
a Corporation,

Plaintiff and Respondent,
and

STATE OF SOUTH DAKOTA and WATER
RESOURCES COMMISSION OF THE STATE
OF SOUTH DAKOTA,
Interveners and Respondents,
vSs.

R. A. SHMILEY,
Defendant and Appellant.

* * * *
APPEAL FROM THE CIRCUIT COURT OF
BUTTE COUNTY, SOUTH DAKOTA

HON. CLARENCE P. COOPER, JUDGE
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Kellar & Kellar & Driscoll
Lead, South Dakota

Smiley & Anderson Attorneys for defendant
Belle Fourche, South Dakota and appellant.
Gordon Plydland, Attorney General Attorney for interveners
Pierre, South Dakota and respondents.
Stephens & Brandenburg Attorneys for plaintiff
Belle Fourche, South Dakota and respondent.
* * x %

ROBERTS, Presiding Judge.

This action was brought by plaintiff Belle Fourche Irriga-
tion District against defendant R. A. Smiley to enjoin him from inter-
fering with the rights of the plaintiff in the waters of the Belle
Fourche River and from diverting for irrigation wafers impounded by
the Keyhole Dam in Crook County, Wyoming, aﬁd released by the Bureau
of Reclamation through the channel of the Belle Fourche River for the -
use of the plaintiff. The State of South Dakota and the water re-
sources commission, with leave of court, intervened and filed a com-
plaint in intervention alleging that the commission is authorized by
law to regulate and control the development, conservation and allot-
‘ment of the waters of the state according to principles of beneficial
use and priority of appropriation and that defendant without right of
appropriation diverts waters from the Belle Fourche River for the ir-
rigation of lands owned by him which are upstream from plaintiff's
diversion point and thereby unlawfully interferes with the irrigation ’
of lands in plaintiff district and with interveners in administering

~1-
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the water laws of the state. Foliowing trial, the court made findings
of féct and conclusions of law and entered judgment enjoining defendant
from diverting waters of the Belle Fourche River for the irrigation of
land owned and controlled by him and his wife, except that the defend-
ant has water rights with priority date of May 1, 1953, which entitle
him to divert 2.78 feet per second of water from such river for the
irrigation of a portion of his land not to exceed 195 acres during
the period of May 1 to October 31, each year. From the judgment, de-
fendant appeals.

The Belle Fourche River, a nonnavigable stream, whose head-
waters are in the State of Wyoming, flows in this state southeasterly
across Butte County to its junction with the Cheyenne River in Meade

County. For an understanding of the locale, a photostatic copy of a

sketch map of a part of the Belle Fourche River basin is here inserted.

N BUTTE co.
A

v BELLE FOURCUE
v RESERVOIR

B MOORCROFTY
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The pertinent stipulated facts are summarized as follows:

The Belle Fourche Project is a federal irrigation works
authorized by the Reclamation Act of Junev17, 1902 (43 u.s.C.A. § 371
et seq.). The Secretary of Interior pursuant to the provisions of
that act entered into a contract on October 25, 1905, with the Belle
Fourche Valley Water Association, a corporation, for supplying water
for the benefit of shareholders and for the guaranty of payment of
construction costs and operation and maintenance charges apportioned
to shareholders. The Belle Fourche Irrigation District was thereafter
formed under the laws of this state providing for the organization and
management of irrigation districts. Plaintiff entered into a contract
with the Secretary of Intefior, dated November 26, 1923, providing
that cooperation with the United States thereafter be had through the
district and that-payments of construction-costs and operation and
maintenance charges be made through the district utilizing its powers
of assessment and lévy conferred by state law. Effective January 1,
1949, there was a transfer of the maintenance and operation of the
irrigétion works to plaintiff district. The operation of the project
has continued under thg 1949 agreement and water for domestic and
municipal uses and the irrigation of lands of water users within the
district is presently provided by plaintiff.

Plaintiff obtains most of its water supply from the Belle
| Fourche River. A concrete dam, situate one and one half miles down
stream from the City of Belle Fourche, has a diversion capacity of

-3~
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1440 cubic feet of water per second through an inlet canal, which is
six and one half miles long, either into the Belle Fourche reservoir
or into a canal known as the Johnson Lateral. Ormond Dam, which is
situate about nine miles east and three miles north of Belle Fourche,
is an earthen structure extending across Owl Creek. Waters of the
Belle Fourche Reservoir are impounded behind this dam and the area
irrigated by water so stored lies easterly of the reservoir.

The Keyhole Dam across the Belle Fourche River in Crook
County, Wyoming, was authorized to be constructed.under federal recla-
mation laws and was completed'in 1952. A contract was entered into
between the Federal Bureau of Reclamation and plaintiff district for -
the release of water stored in such reservoir for reasonable and
beneficial use in plaintiff district.

The lands owned by éppellant across which the Belle Fourche
River flows are situate about four miles west of the City of Belle
Fourche. The lands were purchased by appellant and conveyed to him
in the years 1940, 1943 and 1951. All the lands in.question were
settled upon and patents issued to predecessors iniinterést subsequent
to the enactment by Congress of the Desert Land Act of March 3, 1377
(43 U.S.C.A. § 321 et seq.).

The appellant since purchase of the land here involved has
used varied amounts of water from the Belle Fourche River for domestic
and livestock requirements and since 1953 has pumped water from the
river, including waters released from the Keyhole Reservoir, for

-4
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irrigation of his lands. The waters diverted and used by the defend-
ant would have been beneficially used by the plaintiff district during
those times when the flow of water at the diversion dam did not exceed
1440 cubic feet of water per second except when the Belle Fourche
Reservoir was full or there existed an emergent situation in the ir-
rigation works. The appellant diverted water from the river at times
when the flow at the diversion dam was below its capacity and the
reservoir was not full and there was no emergency of the nature in-
dicated.

The plaintiff district at all times herein material had
ample storage facilities in the reservoir behind Ormond Dam to store
and use for beqeficial purposes all of the waters of the Belle Fourche
River to which it claims a right. The plaintiff district and its
.water'users have been and will continue to be aeérived by the acfs-of
the defendant of amounts of water to which they would otherwise have
been or will be entitled to use for the annual wetting, irrigation
and fertilizaﬁion of their irrigable land.

It was further stipulated that A. M. Blackford, if called
as a witness for the plaintiff, would testify as follows: "I came to
the Smiley place in the Spring of 1946. I was there until the Fall
of 1955. I was a partner in the livestock end of the farming opera-
tion and crops raised aﬁd on part of the equipmént. However, when I
came on the place, the equipment and machinery which was there be-
longed to Mr. Smiley. There was no pump or irrigation equipment or

-5 -
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irrigating being done at that time, namely, in 1946. There was an old
ditch which came out of a reservoir across the road South and west of
the buildings one mile. That ditch terminated in a field just North
of and adjacent to the farm buildings. It did not appear to have been
used for many years. It was washed out and filled up and part of it
was obliterated. This field I would estimate was about 30 acres. I
believe it was in 1952 when Mr. Smiley said we should get some irri-
gating going and he started looking into and investigating rights and
so forth. In the Spring of 1953 he told he it was okay to go ahead
and that he figured he had the right to pump water out of the Belle
Fourche River. So we bought a pump, being either a 6 inch or 8 inch
punp, I forget Which; and about 800 feet of aluminum piping, fitted
with about 35 or 40 sprinkler heads®”.

Appellant's Qitness, James N. Eaton, testified that an ir-
rigation pump was hauled to the property possibly in 1902 and for a
number of years he observed irrigation being carried on by prior

owners. Appellant testified that he observed at the time of purchase

ditches on a portion of the land and an engine and a pump near the

river.

This court in Cook v. Evans, 45 S.D. 31, 185 N.¥W. 262, and
Haaser v. Englebrecht, 45 S.D. 143, 186 N.Ww. 572, decided in 1924,
held that the Desert Land Act of 1877 effected a severance of all
waters upon the public domain and that a patent issued thereafter

under the laws of the United States carried with it no common law
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right to the waters flowing over the land conveyed. The Cook and
Haaser cases were cited by the Supreme Court in Califo:nia—Oregon
Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 55 S.Ct. 725,
79 L.Ed. 1356 (1935). It was there established that the United States
as owner of the public domain has the power to dispose of land and
water together or separately and that the Act of 1877 did not pass

title to appurtenant water rights. The court stated, however, that

it did not intend to suggest that water rights shall not be determined

It simply recognizes and gives
sanction, in so far as the United States and its future grantees are
concerned, to the state and local doctrine of appropriation, and
seeks to remove what otherwise might be an impediment to its full and
successful operation."

It does not appear that appellant or any of his predecessors

in interest ever sought under the laws of this state appropriation

‘rights in the waters of the Belle Fourche River. Appellant contends

-7
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that as a riparian owner he is entitled to the natural flow of the
river across his land and the rights of a riparian proprietor recog-
nized by territorial and state statutes and decisions of this court..
The following amendment was added to the Constitution of
this state, § 7, Art. XXI, by a proposal submitted by Chap. 229, Laws

1915, and adopted in 1916:

"The irrigation of agricultural lands is hereby declared
to be a public purpose and the Legislature may provide for
the organization of irrigation districts for the irrigation
of land, and may vest the corporate authorities thereof and
the corporate authorities of counties, townships and muni-
cipalities with the power to construct, operate and maintain
irrigation dams, reservoirs, canals, flumes, ditches and
laterals, and to keep in repair all irrigation dams, reser-
voirs, canals, flumes, ditches and laterals heretofore con-
structed, under the laws of the state, by special assess-
ments upon the property benefited thereby, according to the
benefits received." ’

The irrigation of agricultural lands is thus declared to be
a public purpose and the legislature is expressly authorized to pro-
vide for the organization of irrigation districts. The Constitution
contains no specific provision relating to the dedication or control
of either surface or underground waters.

Section 255, Revised Civil Code 1877 (originated as § 256,
Civil Code, Laws 1866) provided:

"The 6wner of the land owns water standing thereon, or
flowing over or under its surface, but not forming a defi-
nite stream. Water running in a definite stream, formed by
nature over or under the surface, may be used by him as long
as it remains there; but he may not prevent the natural flow

of the stream, or of the natural spring from which it com-
mences its definite course, nor pursue nor pollute the same."

-8~
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In Redwater Land & Canal Co. v. Reed, 26 S.D. 466, 128 N.wW,
702, it is stated that this section was the same as section 256 of
the New York Civil Code as proposed by the Code Commission of that
state and is declaratory of the common law doctrine applicable to the
rights of riparian owners. The section as combined with other stat-
utes and revised for ciarity was included in the South Dakota Code of
1939, § 61.0101.

Section 1, Chap. 142, Laws 1881(C.L. 1877, § 2029; Pol. Code

.1903, § 2563) provided:

“"That any person or persons, corporation or company,
who may have or hold a title or possessory right or title
to any mineral or agricultural lands within the limits of
this Territory, shall be entitled to the usual enjoyment
of the waters of the streams or creeks in said Territory
for mining, milling, agricultural or domestic purposes;
Provided: That the right to such use shall not interfere
with any prior right or claim to such waters when the law
has been complied with in doing the necessary work."

This court held that the Act of 1881 did not impliedly re-
peal the provisions of section 255, supra, and that a riparian owner
had a right to use waters of a stream for irrigation not previously
appropriated. Lone Tree Ditch Co. v. Cyclone Ditch Co., 15 S.D. 519,
91 N.W. 352, modified and remanded with directions on rehearing, 26
S.D. 307, 128 N.W. 596; see also Sturr v. Beck, 6 Dakota Rep. 71, 50
N.¥7. 486, affirmed 133 U.S. 541, 33 L.E4. 761l.

A statute was enacted in 1907 prescribing regulations for

the appropriation, distribution and use of water for irrigation and

other beneficial uses. Chap. 180, Laws 1907. Section 1 of the act

—9—
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provided: "All the waters within the limits of the state from all
sources of water supply belong to the publicland, except as to nav-
igable waters, are subject to appropriation for beneficial use."
Section 19 of the act required a permit from the state engineer to
authorize appropriation of waters to a beneficial use. These and
‘other parts of the statute were declared unconstitutional to the ex-
tent that they infringed vested rights to use waters for domestic and
irrigation pﬁrposes. St. Germain Irrigating Ditch Co. v. Hawthorne
Ditch Co., 32 S.D. 260, 143 N.W. 124. This court in that case said:
"The right of a riparian owner to make a reasonable beneficial use of
thé waters of a flowing stream for domestic and irrigation purposes
is a vested property right and is entitled toiprotection to the same
éxtent as property rights generally.” The act there considered con-
tained no provisions comparable to existing statutory provisions de-
fining, determining and protecting vested rights as we will herein-
after point out.

This court in Platt v. City of Rapid City, 67 S.D. 245, 291
N.¥W. 600; referred to many of the earlier decisions of this court per-
taining to water rights and observed that under the territorial stat-
utes, above quoted, water rights in the streams of the state could be
acquired either by settlement or appropriation. This court concluded
that it had erred in its holding in Cook v. Evans, supra, to the ef-
fect that the Desert Land Act prevented vesting of riparian rights as

to lands settled upon or entered after March 3, 1877. California-

Oregon Power Co. v. Beaver Portland Cement Co., supra, held as
-10-
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indicated that it is the right of each state to determine for itself

to what extent the rule of riparian rights should obtain. Since pred-

‘ecessors in interest had under the laws of this state acquired riparian

rights through settlements, it was the holding of this court that the
vested rights of plaintiff Platt to use the waters of Lime Creek to
irrigate her lands could ﬁot be impaired by defendant city. It should
be noted that plaintiff in that case made beneficial use of the waters
of the stream and riparian rights to unused waters were not involved.

The legislature enacted Chapter 430, Laws 1955, recognizing
the right of riparian owners and other appropriators to continue use
of water actually applied to beneficial use and amending and repeal-
ing prior statutory provisions. Using section numbers in the South
Dakota Compiled Laws 1967, we refer to and quote pertinent provisiops:

"46-1-1. Use of water of state--Paramount interest of
people--Conversion to public use.=--It is hereby declared that the
people of the state have a paramount interest in the uée of all the
water of the state and that the state shall determine what water of
the state, surface and underground, can be converted to public use or
controlled for public protection.”

"46-1-2. Development of water resources of state for public
benefit.--It is hereby deélared that the protection of the public
interest in the development of the water resources of the state is of
vital concern to the people of the state and that the state shall de-
termine in what way the water of the state, both surface and

~11-
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underground, should be developed for the greatest public benefit."

"46-1-3. Water as property of people--Appropriation of
right to use.--It is hereby declared that all water within the state
is the property of the people of the state, but the right to the use
of water may be acquired by appropriation in the manner provided by
law."

"46-1-4. Beneficial use of water resources--Prevention of
waste--Right to water from natural stream or watercourse.--It is
hereby declared that because of conditions prevailing in this state
the general welfare requires that the water resources of the state be
put to beneficial use to the fullest extent of which they are éapable
*® % & 0

"46~1-6. Definition of terms.--Terms used in this title,
unless the context otherwise plainly requires, shall mean: * * * (6)
‘Beneficial use, ' any use of water that is reasonable and useful and
beneficial to the appropriator, and at the same time is consistent
with the interests of the public in the best utilization of water
supplies; * * * ¥

“46~1-8. Beneficial use--Measure and limit of right to use
of waters.--Beneficial use is the basis, the measure and the limit of
the right to the use of waters described in this title."

"46~1-9. Vested rights defined.--The term ‘vested rights'
used in this title, unless the context otherwise requires, shall mean:

(1) The right of a riparian owner to continue the use of water

=12~
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having actually been applied to any beneficial use on March
2, 1955 or within three years immediately prior thereto to
the extent of the existing beneficial use made thereof;

(2) Use for domestic purposes as that term is defined in § 46-1-6;

(3) The right to take and use water for beneficial purposes where
a riparian owner was engaged in the construction of works for
the actual application of water to a beneficial use on March
2, 1955, provided such works shall be completed and water is
actually applied for such use within a reasonable time there-
after:;

(4) Rights granted before July 1, 1955 by court decree:;

(5) Uses of water under diversions and applications of water
prior to the passage of the 1907 water law and not subse-
quently abandoned or forfeited."

"46-5-5,. Waters flowing in definite stream subject to ap-
propriation-~Beneficial use-;Excessive appropriation not allowed.
Subject to vested rights and prior appropriations, all waters flowing
in definite streams of the state may be appropriated as herein pro-
vided. Such appropriation shall not constitute absolute ownership of
such watef, but shall remain subject to the principle of beneficial
use. Appropriation in excess of the reasonable needs of the appro-
priators shall not be allowed."

As previously indicated riparian rights at common law exist
independently of use or appropriation, and a-riparian owner may

-13-
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indefinitely retain riparian rights in a stream though he takes no
water therefrom for irrigation of his abutting land. The right passes
with title to the land and is not gained by use or lost by disuse. St.

Germain Irrigating Ditch Co. v. Hawthorne Ditch Co., supra.

It is clear that the commission and the water engineer in regulating

and conﬁrolling irrigaﬁion perform ministerial dﬁties only and must
give full recognition and effect to existing vested rights as defined
by the statute. From its_decisions there is a right of appeal and re-
view to the circuit court.

In Knight v. Grimes, 80 S.D. 517, 127 N.W.2d 708, this court
held adversely to the claim that Chapter 431, Laws 1955, specifically
providing that beneficial use shall be the basis and limit to the use
of underground water, is invalid. The statute there considered also
recognizes and affords protection to vested rights. Plaintiff therein
was at the time of passage of the statute applying underground waters
to the irrigation of a four acre tract. That was a right that had

-14~

33/



#10574

under the statute become vested by reason of application to a benefi-
cial use. This court held that the state could apply the doctrine of
prior appropriation and application to beneficial use to unappropriated
underground waters so long as protection was afforded to vested rights
which a landowner had initiated and acquired at the time of passage of
the statute. Decision in the Knight case concerned with underground
waters is equally applicable to surface water. Williams v. City of
Wichita, 190 Kan.. 317, 374 P.2d 578; see also Baeth v. Hoisveen,
N.D., 157 N.W.2d 728; Hutchins, Riparian-Appropriation Conflicts in
the Upper Midwest, 38 N. Dak. L.Rev. 278 (1962); iunro, South Dakota
and the Water Impasse, 11l S.D. L.Rev. 255 (1963).

The trial court found in substance that defendant has no
gppropriation rights of record for irrigation of lands owned by him
and adjacent to the Belle Fourche River:; that deféndant diverts waters
from the Belle Fourche River and uses the same for‘irrigatidn of his
land "at his exclusive option and discretion as to time and amount and
irrespective of regulatdry.orders issued to him by the Intervenors";
that such waters would have been diverted and used beneficially by
water users in plaintiff district, particularly by users who irrigate
lands in that portion 6f the irrigation project known as the "Inlet
Canal and Johnson Lateral Lands", who depend entirely upon the flow
of the Belle Fourche River»or releases from the Keyhole Dam of stored
Qater for their water supply and that "defendant does not share in |
the water rights acquired by the United States Bureau of Reclamation
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under provisions of the laws of the State of Wyoming and the Belle
Fourche River Compact (SDCL 1967, 46-30) through céntracts with the
United States Bureau of Reclamation covering water service from Keyhole
Dam and Reservoir." The court further found that defendant has vested
rights as defined by the provisions of SDCL 1967, Title 46, by reason
of diversion and beneficial use for irrigation purposes during the
period of May 1953 to June 30, 1955, inclusive, and that July 1, 1955
o October 31, 1961, inclusive, was a reasonable period of time within
which to complete construction of works for the application of water
to beneficial use. The evidence, as we view it, sustains the fore-
going findings.

Appellant contends that the findings and judgment limiting
the quantity of water that may be diverted by him during a specified
period each year and to be used upon a portion of his land, not to
exceed 195 acres, are not sustained by the evidence.

Water flowing in definite streams of the state may be ap-
propriated through proper administrative procedure, subject to vested
rights and prior appropriations. Section 46-5-5, supra. It is thus a
prerequisite to the determination of the availability of unappropriated
waters in approving applications for water right permits to recognize
existing water rights. It is the contention of interveners that in
the allotment of unappropriated waters the commission must necessarily
make determinations of existing water rights including extent of

vested rights. While rights may be regulated and supervised by admin-

istrative process for the protection of appropriators of water, we do
~16-
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not think that such process can operate to divest rights that have
already vested.

The trial court in a memorandum opinion states that the
water resources commission has found "a vested right for irrigation
dating back to May 1, 1953, based upon beneficial use by defendant,
and set forth on pages 8 and 9 of Intervenor's brief, which in the
view of this Court is fully supported by the evidence." The decision
of the commission purporting to determine priorities and the quantity
of water that may be diverted by appellant is not a part of the record
and the basis of such action and adherence to statutory provisions do
not appear. We are impelled to conclude that the findings in question
are not sustained by the record,

The circuit court has jurisdiction to hear and determine
questions necessary for thé adjudication of water rights. SDCL 46-10.
The statute is designed to afford a litigant in an action involving
water rights adequate and complete relief.

We have previously held that an action may be remanded for
determination of a single issue. Petersen v. Kemper, 70 S.D. 427, 18>
N.W7.2d 294; J. H. Larson Electrical Co. v. Vander Vorste, 81 S.D. 296,
134 N.W.2d 500. We think that the ends of justice will be better
ser&ed by limiting the issue upon remand to an adjudication of the
extent of the existing rights of appellant to the use of waters of
the Belle Fourche River.

The judgment is reversed and the cause remanded for
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introduction of evidence and further proceedings consistent with this
opinion and for judgment accordingly. No costs to be taxed.

All the Judges concur.
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t the initial reorganization of the executive branch contemplated by Section 8, Article IV of

the Constitution is a matter of legislative rather than executive duty and authority, any answer by
me to the questions propounded in your letter of February 8, 1973, would be academic.
Accordingly, I must respectfully decline to answer those questions.

Respectfully submitted this 12th day of February, 1973.

ROGER L. WOLLMAN Associate Justice . »
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Appeal from Circuit Court of Butte County; Hon. Clarence P. Cooper, Judge.
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JUDGES
HANSON wrote the opinion.
All the Justices concur.
AUTHOR: HANSON
OPINION

{*153) HANSON, Justice.

This action was commenced in 1961 by the Belle Fourche Irrigation District to restrain
defendant, R. A. Smiley, from diverting water from the Belle Fourche River for irrigation
purposes. The State and the Water Resources Commission of the State were allowed to intervene
and file a Complaint in Intervention. Following trial, the court entered findings of fact,
conclusions of law and a judgment enjoining defendant from diverting waters of the Belle
Fourche River except for limited irrigation purposes with a priority date of May 1, 1953. On
appeal by defendant this court rendered its opinion reversing and remanding the action for the
determination of a single issue, i.e., "to an adjudication of the extent of the existing rights of
appellant to the use of waters of the Belle Fourche River." See Belle Fourche Irrigation Dist. v.
Smiley, 84 S.D. 701, 176 N.W.2d 239. The limited remand was necessary because there was no
evidence to sustain the findings of the trial court relative to priorities and quantity of water
defendant could lawfully divert. Our prior opinion is referred to for a statement of the ultimate

facts involved.
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On remand, the parties entered into a supplemental stipulation of facts to cure the deficiency
in the evidence as follows:

(1) The defendant, R. A. Smiley, has 207.8 described acres of land, and the water rights
appurtenant are the subject of this action.

(2) That at all times pertinent to the subject matter of this action, and especially as of May 1,
1953, the defendant, {*/54} R. A. Smiley, had a pump that had a maximum capacity of 1200
gallons per minute, which converts to approximately 2.67 cubic feet per second.

(3) That at all times pertinent to this action, and especially as of May 1, 1953, the defendant
was irrigating his property, shown by and limited to the land described in paragraph (1) above, at
the rate of 1200 gallons per minute, which converted to approximately 2.67 cubic feet per
second.

Based upon such additional facts the trial court entered its supplemental findings of fact,
conclusions of law, and judgment enjoining defendant from diverting waters of the Belle Fourche
River for the irrigation of real property owned by him, except defendant was determined to have
a vested water right with a priority date of May 1, 1953, allowing him the right to divert not to
exceed 1200 gallons of water per minute which converts to 2.67 cubic feet of water per second
from the Belle Fourche River for irrigation purposes during the period May 1st to October 31st
inclusive, each year, on not to exceed 207.8 acres of certain described property owned by
defendant. The judgment further provided defendant's right to divert water was subject to
domestic use of the public and to the prior appropriative rights of plaintiff.

Defendant has appealed from the Supplemental Judgment contending the trial court
erroneously granted him a limited appropriative water right whereas he has a vested riparian right
to use and divert water from the Belle Fourche River for domestic and irrigation purposes by
virtue of his ownership of land contiguous to the river. This riparian right, defendant asserts,
became an inseparable incident of his land when it was settled; use did not create it and disuse
cannot destroy it; and to deny such right deprives him of property without due process of law and
without just compensation.

The same contentions were presented and considered in the prior appeal of this action. All
were determined adversely to defendant. No useful purpose would be served in reviewing and
restating those settled issues. See Belle Fourche Irrigation District {*155} v. Smiley, supra, in
which the conclusion of the Court is distilled in the following portion of the opinion:

"In Knight v. Grimes, 80 S.D. 517, 127 N.W.2d 708, this court held adversely to the claim
that Chapter 431, Laws 1955, specifically providing that beneficial use shall be the basis and
limit to the use of underground water, is invalid. The statute there considered also recognizes and
affords protection to vested rights. Plaintiff therein was at the time of passage of the statute
applying underground waters to the irrigation of a four acre tract. That was a right that had under
the statute become vested by reason of application to a beneficial use. This court held that the
state could apply the doctrine of prior appropriation and application to beneficial use to
unappropriated underground waters so long as protection was afforded to vested rights which a
landowner had initiated and acquired at the time of passage of the statute. Decision in the Knight
case concerned with underground waters is equally applicable to surface water."

Our decision again upheld and gave effect to the comprehensive water law enacted in 1955
(Chap. 430, Laws 1955, now SDCL 46-1-1 et seq.), which declares "all water within the state is
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the property of the people of the state, but the right to the use of water may be acquired by
appropriation in the manner provided by law.” SDCL 46-1-3. Following the trend of several
other western states the act, in effect, limits the riparian doctrine in this state to accrued rights
thereunder. By nonrecognition it also prevents the accrual of unused riparian rights which have
not become vested by actual appropriation to a beneficial use prior to the passage of the act.
Therefore, the mere ownership of land contiguous to a stream no longer carries with it a vested
right to divert water from a stream for irrigation. Appropriation and application to a beneficial
use is now the basis, measure, and limit of the use of all waters in the state, SDCL 46-1-8.
Accordingly, as a riparian claimant defendant's vested rights consist of those defined by SDCL
46-1-9(1) as follows:

{*156} "The right of a riparian owner to continue the use of water having actually been
applied to any beneficial use on March 2, 1955 or within three years immediately prior thereto to
the extent of the existing beneficial use made thereof".

On remand, the trial court correctly determined the extent of defendant's vested riparian right
to use water from the Belle Fourche River for irrigation purposes in accordance with the above
provision and granted him the right to continue using such waters for that purpose. In addition, as
a riparian owner, defendant has a vested right to take and use water from the Belle Fourche River
for domestic use which includes water for drinking, washing, sanitary, culinary purposes, and
other ordinary household purposes; irrigation of a family garden, trees, shrubbery or orchard not
greater in area than one-half acre; and stock watering. SDCL 46-1-9(2). Such use "takes
precedence over all appropriative rights", SDCL 46-1-5(1).

Affirmed.
All the Justices concur.

Affirmed.
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Water Rights Program - DENR

File Documentation
File No. 0376-1 & 0377-1 County: Butte

Name of Person: Belle Fourche Irrigation District
Address: Newell SD

Date: 8/1/2000

RE: USBOR Water Right Status

Comments:

Garland Erbele and Mark Rath from Water Rights, Diane Best from the Attorney General's
Office and Curt Anderson and Gary Velder from the US Bureau of Reclamation met with the
Board of Directors for the Belle Fourche Irrigation District to discuss updating water rights for
the irrigation project. The Bureau of Reclamation holds a water right for the project dating
back to 1904 for the irrigation of 57,183 acres, a diversion rate of 1440 cubic feet per second
and storage of 185,170 acre-feet. Methods for updating this water right to current irrigation
levels were discussed. It was explained to the Board that Reclamation holds the water rights for
the project and there are three methods to update the water rights. First would involve a basin
wide adjudication, which at this time, is not feasible. Second would involve Reclamation filing a
vested right claim for the project. It was explained this method would be time consuming and
could potentially open the issue up to outside opposition. Third would involve accepting the
1967 court adjudication from the Smiley Case then reviewing the past 33 years of information
and updating the files. If problems exist between the 1967 adjudication and current levels of
irrigation, a new permit(s) may need to be applied for. Garland Erbele told the Board that
Reclamation and DENR have agreed the third method is the preferred alternatzve and that we
would like a resolution from the District supporting this decision.

fu

Mark D Rath
Natural Resources Engineer




RESOLUTION NO. 0002

Be it resolved that the Belle Fourche Irrigation Board of Directors moves to
support the 1967 court decision for water based on 57,183 acres at 300 cfs.

Dated, at Newell, Butte County, South Dakota, this 5" day of September,
2000.

By order of the Board of Directors
Belle Fourche Irrigation District

A@W/‘"

L 4

Gary Brunner, President _

Darrel Cox /[/( 5’}5

~=r g

o Bmﬁ@-/

John Heisler A %%
e s %

Robert Ruft ., e £/ 27%

Harlan Palo M,\ ﬂ/@\

Del Raisanen

ATTEST:

Bosnds sulg

Bréndﬁ Eichler, Secretary
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United States Department of the Interior

BUREAU OF RECLAMATION
Great Plains Region
P.O. Box 36900
Billings, Montana 59107-6900

JUN 22 2000
Mr. Garland Erbele JUN 14 200

Chief Engineer

South Dakota Department of Environment
and Natural Resources

Joe Foss Building

523 East Capitol

Pierre, South Dakota 57501-3181

Subject: Belle Fourche Project Water Rights

Dear Mr. Erbele:

This is in regard to the water rights for our Belle Fourche Project. These water rights were
adjudicated by the South Dakota Eighth Judicial Circuit Court in 1967, and confirmed by the
State Supreme Court in 1970. The Supreme Court also concluded that the Circuit Court has
jurisdiction to hear and determine questions necessary for adjudication of water rights in South
Dakota (SDCL 46-10). This adjudication is contained in Belle Fourche Irrigation District v.

R.A. Smiley, dated November 1, 1967. The Circuit Court determined that the Belle Fourche
Irnigation District’s (Plaintiff) rights were derived through contracts with the United States
Bureau of Reclamation (Reclamation). Reclamation appropriated these rights by filings made
August 5, 1904, pursuant to Chapter 142, Laws of Dakota 1881, and Chapter 105, Session Laws
of 1890.

In its Conclusion of Law the Circuit Court stated:

“The Court concludes, as a matter of law, that the Plaintiff’s water rights are as set forth
below and subject to the following conditions, to-wit:

1. 1904 WATER RIGHT
Priority date: August 5, 1904,
Amount of Water: Not to exceed diversion rate of 1440 cubic feet per second,

including diversions from Crow Creek, and collection of all
unappropriated waters of Owl Creek in and at the Belle
Fourche Dam and Reservoir.



Purpose: Existing irrigation, municipal and domestic uses and not to
exceed 185,170 acre feet of stored water annually in Belle
Fourche Reservoir for later uses, for existing irrigation,
municipal and domestic purposes.

Periods of Use: May to November, inclusive, of each year for irrigation
purposes; entire year for other purposes.

Place of Use: Within the area served by facilities of the Belle Fourche
Project, but as to irrigation use, not to exceed use on the
57,183 acres of land specifically entitled to water service
through the Project works. '

Conditions: Subject to domestic use and prior water rights
requirements, subject to continued beneficial use.”

We concur with the findings of the Circuit Court and support their decision. We believe that the
above is an accurate description of the water rights held in South Dakota by the United States
Bureau of Reclamation for the Belle Fourche Project. We also believe this Court adjudication
makes it unnecessary to review these rights under the ongoing water right claims validation
process. We would, however, be willing to provide data on water use, place of use, and the
diversion and storage facilities to assist in updating the water rights records for the Belle Fourche
Project. : ’

We hope this clarifies our position concerning the Belle Fourche Project water rights. If you
have any questions, please contact Gordon Aycock at (406) 247-7756.

Regional Director

cc: Randy Oliver

" Belle Fourche Irrigation District
P.O. Box 225
Newell, SD 57760
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