1. Consider‘e‘ /7\/_/8 ) l&‘/ /Q é’?70 V/
2, Name of Applicant MZT( zZ 444’1 2

3. Post Office Address -,/ ///“/c

4, Amount of water claimed . X.O

5. Source of water supply £PZ< Ce & é»{,'f,{/ A
6. Water to be used for ,/1w¢1~fL,~_/44,1f14*wnL_

; Acres to be irrigated 2]/

7.,igter to be diverted and used in o
7/x/ éﬁﬁ&:;__ miles of L .
8, Proof of Publication Received v’”ﬁ /V ’ﬁﬂif

Not Received

et —————

County about

9. Application Approved
Subject to
Not appro ed
Actlon deferred

10, Remarks:




Form 2——Application for Permit to Appropriate Water—Original

Yo. 5..‘10.5.

“

(Blanks to be Filled by the Engineer for the W. R. C.)
L 24 1961

APPLICATION FOR PERMIT P
To Approprmte Water within the State of SBEWMMEDERIES CoMM.

—_—— PIERRE SCUTH DAKOTA
E~—Draw a line through items not 140 bl
Mackey Brothers; ?Ienrgr,ﬁilliaﬁ O.,Chg;faese F.,Emil' A,,Nick Mackey

1. Name of applicant ... —

Postoffice address --BUEFALO. - o , County _.__. BARDING - meemeeeo , State .. S0.DAK -

I. If a corporation

(a) Name of same ->\ —

+
1
'
1
i
)
'
1

\!
t
1
1
Y
t
1
1
]
1
'
1
]
[
]
1
[

(b) Date and place of incorpvration

(c) Amount of capital stock e
'\ =
(d) Amount paid in N .
s o
(e) Names and addresses of directors b — N
> 0
_________________________ R e -
o)
S S 2
(NOTE—A certified copy of articl€s of incorporation must accompany the nppucanon.) §
II. Method of accomplishing the w and financial resources of the applicant:\ Q. ]
(a) Method of accomplishjng work (Whether by contract, employment of oth'eis, or by direct labor) <
AN i
e
(b) Cash on par@ ............ (c) Treasury stock, $ \ -

(d) Bonds to be issued, $oeococao (e) Other resources, $aeeememeee—— o

2. Name of diversion work ... MACEKEY BROTHERS. PIMPING_ PROJECT - -

3. Amount of water claimed __._ _:.3..‘.9. -cubic feet per second

4. Source of water-supply .. BRUSH CREEK
Punp site;S 20930'E 850' from the W & Cor.Sec. 25,7,17 W, ,B.3 E-BHM

Location of point of dlversion ________ —— ----Left --.( ank ......
Dam site;N. 9o°w 790! from the E & Gor.Sec.ZJl .17 N.,R.3 E-BHM
-------------------------------------- on pight. -ﬁob gk - _Harding-------- County.

6. Annual period or periods during which water is to be used ---April,-],s.t-.th.ru-.ﬂov..ao.th_ .........
7. 'To be used for:

MKRY-32 ac. ,SWeNW-24 Ac.,SE-KW-35 a.c.,SI-NF -9 'ao.,n.ew-aa ac.,

NE-SW-31 ac,,NW-SF-40 ac.,NE-SE-36 ac.,SW-SE-2 ac.,SE-SE-8 ac.,

Sec. 31,T,17 N.,R.3 E-BHM Total 309 ac.
NW-3W-2 ac., B8ec,232,T.17 K. ,R.3 E-BHNM Total 3 _ac.
Grand Total 3l1l ac.
Amount claimed for engine cooling .o _... None---. - - _—
(¢) Location of plant ..o e Vave. e e e




8. Egtimated costcif'worké 3.ZEM T C .
e§reeley = - racto-Rain Trai
W/ 90" g‘}gg‘i@e‘%}“s» L 259 8% Buct “5ipe ﬁgel;a@fg“gpfﬂs plant, $-3606:00
Raising s$bEK Tdrvorr Tor {TeTEEITER & 10000 cyds @ 17¢ ™™ Fvrovion
Filling wesBdemErghdesiraws-as-pre~level-ing--tBgts-—---- . Total, $--mae-06 -
8. Description of diversion works: Ra.isig\s stock reservoir to furnish storage

for 1rrigatiad o WIQ00LaTde kO, BRGK shbbhiendlbohes amashouts
and roughing in for leveling 1981, Water to be raised to ditches by
puwping from_storage resexrveir. Ditch_system to bev designed in

Tem e ST o e 2 e 2% e o

detail gftgr water rights lssues 1020" dikes at ends of dam
'(a) Dam: Height.... Q% ______. _feet; length at bottom ..._.468 '% feet;.length at top- ..
-1 Te L feet; thickness at bottom .. 102" __________feet; thickness at top L
feet; slope at front water face B8 o mcno o ; slope at back face .l%.:.l: ..............
. . material used in construction ... €&rth e
(b) Reservoir: Capacity when filled --.90.-AGeF e macne- acre feet. Surface area at highwater
mark 18 .. acres.
Water—1ift 15! +to 28' o ditch.
DEPTH AT SURFACE AREA AT EACH FEET ACRE-FEET
OUTLET-FEET DEPTH AT OUTLET—ACRES CAPACITY

This dm_is_lcdaf.ed_nn__tha_aua_nﬁ_a_dam_pnz_i?_m_a_dﬁﬂert claim
by Chas. |P.Johnaon of Harding,So,Dak, about 1905 which was [0 have

been a |grawity project but which washed out on the mwain cpnal just
below #he dam mahy years ago bnt wikalk the dam|was maintpined as -
a stocd reservoilr untill the grade was raised tq its pres nt height

as reqyired for pn irrigation gtorage reservoliry Construci_:‘on in-19®

with rdpairs to B washout and additicn work on levelring—ip 1961.. -

(c)* Head gate: Width___No -flime.din dam, ... feet; height _ - feet;
Material ... oo em

(d) Canal: Total length Undetermined mak present, gSome of former ditdthes
can be used. o

LOCATION BELOW DEPTH BOTTOM WIDTH AT GRADE
HEADGATE WIDTH WATER-LINE PER MILE
At Mile feet teet! feet! teet
At Mile feet feet| feet|_. feet
At” - "Mile feet 1 feet 1 feet feet
At Mile - feet feet feet] feet
At Mile feet feet feet feet
“lat Mile; feet) feet feet feet

(Give dimensions where reductions in size are made.)

(8 X5

125 €hoice of ‘néWspapertar publication of figtice’ of fritention’ to_appropriate: a3 B YR
The. Buffalo Times=Heradl, Buffalo, So.Dak. -
STATE OF SOUTH DAKOTA '

County Of —eee--- Harding ‘
Mackey Bros.By. Henry,Wm.O,BEZEXK.and EmilA.Mackey.

L, e e e ———————————— 5 4 0 e 2 e , being first duly sworn
on my oath depose and say: That my relation to the above described undertaking is that of owner, that I have
read the above foregoing statement, examined the map accompanying the same, and that I know of my own

owledge that the matters therein stated and shown are trug 2

%mq@zmu% EH¥leedtssignea |

10. Time required for completion of work 4 years.
i€ 1. Time reguired for. complete application of water.to the.proposed beneficial use ;-

Carl M.Cornell, Notary Publi

*Each diversion must have a headgate or measuring device.

-~ .~
Ly awvxr My geramy~Te—aw T T et N o A T TP
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fﬁ%ﬁéﬁx

FLAT
o
THF MACKRY EBEROS,FUMFING FRCOJZCT
EECTIONS 21 & 22,T.17 N,,R.3 EB-EHM
HARDING COUNTY,S0UH DAXOTA

SCALE 1 1ivch = 830 fead
& frches = 1 mile,

]
|
\
i
|

- SURVIYYR'E CHRTIFICATE -

I,€arl M, Corn2ll,ldcansed Surveyer 1n and fer, the State of Scuth Dakot: do haradby
e2rtify that,at the request of Macek Bros,of Buffsle,South Dekots,I have mids asurvay a
end preparad this plat o7 the several trdcts whieh!cemprize the Mackay Fumpin~ Projact,
&8s shown herecon Ifurther cartify that the bearings gnd lengths of the savsral linas as
shewn herczr,end their loaction wlth reférenca i6 [the Governmert Lend Corners shgra,ars

correct,tec the best of my knorledze and Ealiaf, ‘his plat Is yrapsred as g part of their

Applieaticn for a Permit teo Anprezriats Water fer E?rigatien Furpoges,

Subaccibad and sworn to at Euffalc,South Dakcta this 18th day of July 1951,

cansad Survsyor F144
(S2AL )

‘ |
| I
Subseribed and sworn to befeore me a2t Eufi&le,South!Daketa this 18th day e¢J July 1931

PN R Ry
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Remarks by State Water Resources Commission:

-t e -— - - - -
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STATE OF SOUTH DAKCOTA
County of weeeco--- }ss
Pierre, South Dakota, oo oo oo , 19 ...
This is to certify that the foregoing application was received by the Commission at oo occeeceeoo o’clock
........ m. Upon the oo QAY OF e e ey 10 e
State Water Resources Commissjon
By:
Chief Engineer, Executive Officer
Number of permit - ..
Date of first receipt of application wceeeeacacmana- e e e e e e e e e e , 19...
Date of return to applicant for correction, amendments or changés required as follows: --; ............... , 19,
Date of receipt of corrected application waeeocomceaoaan. - S S,
Date from which applicant may claim right oo e e e , 19, ..
Approved e e s £ S » Recorded in BooK - ______..__. Page oo

This is to certify that we have examined the foregoing application for a permit to appropriate water of the
State of South Dakota, and we hereby grant the same as stated herein, subject, however, to the following limita-
tions and conditions:

1st. The equivalent of at least onefifth of the work above specified is to be completed on or before

5th. The prior right of all persons who, by compliance with the laws of the State of South Dakota, have
acquired a right to the use of water must not be injuriously affected by this appropriation.

6th. The amount of the appropriation herein granted shall not exceed o oo
cubic feet per second; neither shall it exceed the capacity of the above described system of diversion works,
nor the least amount of water that experience may hereafter indicate as necessary for the production of crops
in the exercise of the best husbandry; and further, said appropriation must be limited to not more than one-
seventieth (1/70) of one cubic foot of water per second of time for each acre of land to which water is actually

and beneficially applied for irrigation on or before

: bpiled tor irrigation on or before ... ___._____ , 19 ; said water to be used
during the following described annual period:

T T T T T T o o T e e e e e e e e e e e et o e P e it e e e 3 ottt v e e e B e e o e e o o

........

State Water Resources Commission
By:
Chief Engineer, Executive Officer

Certificate of Construction issued

‘Water License issued

T T T A | 1 e J - S T



In Water Right -spplication No. 590-1 received July 24, 1961,
Mackey Brothers request suthorization to divert 3,00 cfs of the waters
of Brush Creek to irrigate 211 acres of land in Section 21, T/ N, &
3 E, Harding County. e S S

In & létter dated September 11, 1961, prspared by Dorm Bennett,
Attorney for Yloyd A, Cooper, it 1s contended that epproval of Water
Right Application No, 590-1, Mackey Brothers, would prevent Floyd A,
Cooper from using the waters claimed by him in Vasted Right No. 591-1,
priority date of 1933, for 7.7 cfs of the flows of Valley Creek and
tributaries, Brush Oreek and Horton Creek. Dt o e s

~-On October 10, amnd December: 27, 1961 the staff of the Weter Rescurces
Commiesion visited with' the Mackey Brothers and with Mr, Floyd A, Cooper
and inspected the areas covered in Mackeys' Application No., 590-1 and
in Cooper's Vested Right No, 591-3, . . =~ = =

- Mackey Brothers propose to. irrigste from an existing stockwater -
‘dam, This dam was constructed i{n 1959, and repaited and enlarged in
1960. The application ehows this dam as having a surface area of 18
acres, vhen full, with a storage capacity of 90 scre feat, This dam
was constructed at the same ‘gite as an old dam constructed by a Charl 3
P, Johnson to collect and store water for irrigation purposes. Remnaits
of the old irrigation ditches can still be seen.  Charles P, Johnson,
Water Right No. 0194-1 as filed in the office of the Water Resocurces
Commission claims a posting. date of July 16, 1903 for 500 inches of
water of Washout Creek (Brush Creek) to be diverted in the NW% of
Section 21, T 17 N, R 3 E, Harding County. There is no question but
that the Charles P. Johnson Water Right No. 0194-1 was sbandoned; the
water not being beneficially used for many years,

Thaet portion of Floyd A, Cooper's irrigstion system which ig
irrigated from Brush Creek is:located about one and one~half miles
downstream from the Mackey Dam, Cooper's Water Right Map No, 503-1
shows 232 acres as being irrigated from Brush Creek and 133 acres
as being {rrigated from both Brush Creek and Horton Creek, Based on
the field inspections, the staff of the Water Resources Commission
estimates that the equivalent of 250 acres of the Cooper irrigation
acreage is irrigated from Brush Creek, o

From the field inspections and from map measurements, the staff



e

of the Water ResourcesCommission cptm-',‘ thare are 2000 acres of
drainage area above the Mackey Dam and 1000 acres of drainage area
between the Mackey Dam and Cooper's land irrigated from Brush Creek.

From field inspections, from sunual runoff tables and from anmui .
runoff maps such as the map shown on pege 1184 of Davig' Handbook of
fpplied Hydraulics, the staff of the Water Resources Commission esti~
matas the average annual runoff from the drainage area above the
Mackey Dem to be 3/4 of an inch ox 125 acre feet of water, For the
area between the Mackey Dam and the Cooper ixrigation system the
average annual runoff is estimated at % inch or 21 acre feet,

Using these estimates, if we divids ‘the average. sunual runoff - .
above the ‘Cooper irrigation system by the nmumber of sores irrigated
by Cooper out of Brush Creek, we obtain & figure of (146 & 250) .59
acre feet of water for each irrigated ascre. This amount of water is
normally put-to beneficial.use: under the Cooper vested right, -

- Therefore, the Sconc,@lwiga : of the 'Af!_itq,fi‘ of ‘the Water, ﬂﬁtsotirca's .
Comaission is that thire is not unappropriated water: available as re-
quested for irrigatioa in the Mackey Brothers Water. Right Joplication

No. 590-1 and thie application should not be approved. =
© Rejection of the: Mackey Brothers irrigation water right applice-

tion, of course, does not spply to the stockwater use of the Mackey
dan for which Dry Drew Location Notice No. 17243 is a matter of
record. Mr., Cooper's irrigstion "vested right” is held subject to
needed stockwater develcpment by the Mackey Brothexrs which ig repre-
gented in the Mackey Brothers dam across Brush Creek,




Mll—?mddhﬂlﬂ!-&mwﬂ.ﬁldwm. . No. Ql?ﬂ—/ - -

STATE OF SOUTH DAKOTA}GB
County Harding [

Donald Y. Cammack being duly
sworn, deposes and says the annexed printed copy of Notice

of Intention to Appripriate Water was taken from the ______

Buffalo Times-Hersld _ __ a newspaper which
during the whole itme of publication of said notice herein
after stated, has been and is printed and published in the

owm = otBuffalo = County of

Harding and State of South Dakota;
that the said notice was published in said newspaper on the
following dates:

August 17, 1961 . =i i

S T R SR
August 31, 1961

September 7, 1961
in each and every issue of the full number thereof, the first

publication being made on the _17th _day ofugust
19__5.; and the last publication on the __Tth day of

August _-19_51 upon which days or times
of publication aforesaid the newspaper was regularly pub-
lished, and that during the whole time of said publication he

was - the printer__ and publisher__ of

the said news ,
SN

Subscribed and sworn to before me this 8% ___day of __September A.D.19 61

Notory Public - County, S. D.




- 4
Form $—Notice of Intention to A;&riate Water ’ NOwoo ] sm __________

(First POROEROTOR®  sogust 17 1961)
APPROPRIATION OF WATER

Office of State Water Resources Commission,

Pierre, S. Dak., _o__._.__ Auguet 8 .. , 19_._6)

Notice is hereby given that .. the Jsckey-Brothes - _______ whose postoffice

address IS o oeoao_anl) e S e S. Dak., has made an application in accordance with
the provisions of the water laws of South Dakota for a permit to appropriate for beneficial use __...._ 30 -
cubic feet of water per second of time from tl& ______ Prash Creek - - ~cceeeee ----through the

Neckey Brothers Drrigetion Prejeet the point of diversion of which is to be located on Pg --the south

lowing described land:

.. W3, Su} um}, KRS}, SEi, Seotion 21j - And NI S, Section 22, all-in P 17X, R-3E.

This application will be taken up by the State Water Resources Commission at their office at Pierre for

consideration upon the -_13th day of __Septesbey -.____ ,1961._, at __§___P, .M. All interested persons

may appear and be heard.

Appropriate action will be taken by the Water Resources Commission after suitable time has elapsed for
the consideration of any or all information presented.

0Cs D.L. Cammek ~ FPublisher State Water Resources Commission
Buffslo Tines Hereld .
Buffalo, Sowth Deketa v:

Chief gnﬂ neer| Executiv& Ofﬁcir

BIRTON F, JONES
Water Right Specialist




Water Right aApplication No. 590-1 - Mackey Brothers

At the May 10, 1962 meeting of the Commission the following report was read:

" In Water Right Application No. 590-1 received July 2k, 1961, Mackey Brothers request
authorization to divert 3,00 cfs of the waters of Brush Creek to irrigate 211 acres
of land in Section 21, T 17 N, R 3 E, Harding County.

In a letter dated September 11, 1961, prepared by Donn Bennept, @ttorney for
Floyd A. Cooper, it is contended that approval of Water Right Appllcatlog No. 59071,
Mackey Brothers, would prevent Floyd A. Cooper from using the waters claimed by him
in Vested Right No. 591-1, priority date of 1935, for 7.7 cfs of the flows of Valley
Creek and tributaries, Brush Creek and Horton Creek.

On October 10, and December 27, 1961 the staff of the Water Resources Commission
visited with the Mackey Brothers and with Mr. Floyd A. Cooper and inspected the areas
covered in Mackeys* Application No. 590-1 and in Cooperts Vested Right No. 591-1,

Mackey Brothers propose to irrigate from an existing stockwater dam, This dam
was constructed in 1959, and repaired and enlarged in 1960. The application shows
this dam as having a surface area of 18 acres, when full, with a storage capacity of
90 acre feet, This dam was constructed at the same site as an olddam constructed by
a Charles P, Johnson to collect and store water for irrigation purposes., Remnants
of the old irrigation ditches can still be seen. Charles P. Johnson, Water Right No.
019L-1 as filed in the office of the Water Resources Commission claims * a posting
date of July 16, 1903 for 500 inches of water of Washout Croek (Brush Creek) to be
diverted in the NW% of Section 2l, T 17 N, R 3 E, Harding County, There is no question
but that the Charles P, Johnson Water Right No. 0194-1 was abandoned; the water not
being beneficially used for many years,

That portion of Floyd 4. Cooperts irrigation system which is irrigated from
Brush Creek is located about one and one-half miles downstream from the Mackey Dam.
Cooperts Water Right Map No. 503-1 shows 232 acres as being irrigated from Brush
Creek and 133 acres as being irrigated from both Brush Creek and Horton Creek,

Based on the field inspections, the staff of the Water Resources Commission estimates

that the equivalent of 250 acres of the Cooper irrigation acreage is irrigated from
Brush Creek,

From the field inspections and from map measurements, the staff of the Water
Resources Commission estirates there are 2000 acres of drainage area above the Mackey

Dam and 1000 acres of drainage area between the Mackey Dam and Cooperts land irriga-
ted from Brush Crecek,

From field inspections, fromanual runoff tables and from annual runoff maps
such as the map shown on page 118l; of Davis! Handbook of Applied Hydraulics, the staff

between the Mackey Dam and the Cobper irrigation system the average annual runoff is
estimated at % inch or 21 acre feet,

Using these estimates, if we divide the average annual runoff above the Cooper
irrigation system by the number of acres irrigated by Cooper out of Brush Creek, we
obtain a figure of (146 + 250) .59 acrc feet of water for each irrigated acre, This
amount of water is normally put to beneficial use under the Cooper vested right, .

There?ore, the conclusion of the staff of the Water Resources Comnission is
that there is not unappropriated water available as requested for irrigation in the

Mackey grothrs Water Right Application No. 590-1 and #his application should not be
approved,

Rejection of the Mackey Brothers irrigation water right application, of course,

does not apply to the stockwater use of the Mackey dam for which Dry Draw Location Notice

No. 172L5 is a matter of record, Mr. Cooperts irrigation "vested right" is held sub-

Ject to needed stockwater development by the Mackey Brothers which is represented
in the Mackey Brothers dam acress Brush Creek.n . .



Page 2

Following the reading of this report, observations were made by Donn Bennett
and Clair Ledbetter, Attorneys representing Floyd A, Cooper; and Lem Overpeck and
Walter Mueller, Attorneys representing the Mackey Brothers,

Mr, Bemnett and Mr. Ledbetter, in an oral presentation, generally concurred
with the report. Mr. Bennett said there is some question as to how plg the lackey
stockdam should be, He did not propose or discuss any changes in this dam however,
(see May 10, 1962 minutes)

Mr, Overpeck and Mr, Mueller discussed and filed certain arguments, Folloying
are shouwn the arguments of Mr, Overpeck and Mr., Mueller and comments of the Commission
staff pertaining to these arguments;

ARGUMENT
1.

TMPROPER IMPOUNDING OF WATERS BY COOPER
ON THE BRUSH CREEK PER HIS FILING

Mr, Cooperts claim for 7.7 cfs of water under his 1935 priority date is for
that amount of water from the flows of Valley Creek ard its tributaries, Brush Creek
and Horton Creek, Based upon the drainage area or shed of said Creek, the largest
proportion of said water would have to come from Valley Creck with the next _largest
portion coming from Horton Creek and only a very small part coming from Brush Creek
when evaluated on a pro-rata basis for the total water shed area involved, Therefore,
it being the duty of the Water Resources Commission, so far as it is within its power,
to provide for an equitable distribution of water not to allow Mr. Cooper to make a
claim for a certain amount of water which is technically, at least, based on the
total water shed area for all three creeks and then to let him build a dam on the creek
which has the smallest water shed area of all of them and thereby in effect impounding
all the waters of said creek for purposes of getting the amount of water he claims under
his filing to the irreparable harm and damage of others on the said creek and at the
same time allowing waters in the Horton Creek and Valley Creek which he should in
effect be impounding go on by and allow it to be used by others, In substance then,
what Cooper is actually doing is depriving the Mackey Brothers of any waters and allow-
ing Zarle Penn, by the latterts dam on the Valley Crcek, to use the waters which Cooper
should normally be impounding to obtain his 7.7 cfs of waters, In effect, Cooper is
distributing that portion of his waters that he should be getting from Valley Creek
to others on said creek and we ascertain of no law that allows or permits him to do so.

From the fact that Cooper saw fit to put a dam on Brush Creek and another dam
on Horton Creek would seem to indicate that he had planned to get his total of 7.7
cf's of waters by constructing a series of three dams, namely, by the construction of
a dam on each of the said creeks involved, the Valley Creek, the Horton Creek, and
the Brush Creek, Apparently he has not as yet completed or constructed the dam on
the Valley Creek, However, this kind of a procedure does not authorize him to con-
struct a dam on Brush Creek and to claim all the waters of said creek if the same
does not produce 7.7 cfs of waters and at the same time construct another dam on
Horton Creek and be put in a position where he could claim all the waters of Horton
Creek if it did not produce 7.7 cfs of waters and at a later time with the clainm
of diligent prosecution of his irrigation waters construct yet another dam on Valley
Creek and again claim 7,7 cfs of waters from said creek, thereby in effect giving
hin a total of better than 23.00 ofs of water. Tt is quite apparent that his irri-
gation scheme, that of Mr, Cooper, was to construct a series of three dams which in
the ultimate end would divert and store 7.7 cfs of water from the total drainage
area of all three creeks put together and thereby has limited himself to a pro-rata
busis of the water shed area for each creek in a proportion computed on the basis
of 7.7 cfs of water to the total drainage area of all thrse creeks concerned,

II.

MOST OF COOPER!S WATER, UNDER HIS 1935
FILING, SHOULD COME FROM VALLEY AND HORTON CREEKS

‘ The staff of the Water Resources Commission estimated that there were approx-
imately 2,000 acres of drainage area of the Mackey Dam and a little over 1,000 acres of

drainage



Page 3

area between the Mackey Dam and Cooperts land irrigated land irrigated from Brush
Creek., However, Brush Creek above the Mackey Dam has only about 980 acres of
drainage, and all the other drainage area is into Sand Creek and f;nally into Valley
Creck. Therefore, it is our contention that Mr, Cooper is not entitled to make a
filing based on all three creeks and then proceed to take all of this water from.

the one creek which has the least amount of drainage area for water shed, In other
wrds, in order for him to get his 7.7 cfs of water, he had to rely on the total water
shed effecting all three creeks and hence it is our position he must pro-rate the
amourit of water he is to take from each creek based on the total water shed or drain-
age area of each one and is not entitled to claim water from all three creeks and then
set a dam on the one and say "I want all of it from this particular creek',

Comments of Commission Staff pertaining to Arguments I, and II,

Mr., Cooperts water right No. 591-1 is his record with the Commission of his
claim to a vested right as recognized in paragraph (7) (a), Section 61.0102, Chapter
61.01 of the 1950 Supplement to the South Dakota Code of 1939. Mr. Cooper has
recorded that in his irrigation system, water has been put to beneficial use on a
continuous basis since 1935, Mr, Cooper, in recording his claim for a vested right,
submitted a map showing that 232 acres were irrigated from water diverted from Brush
Creek and 133 acres were irrigated fromwater diverted from both Horton and Brus.
Creek, The staff of the Water Resources Commission after field inspections, estimates
that about 250 acres are irrigated with Brush Creek waters., Under statutory pro-
vislons, this allows a maximum diversion rate of 3.57 c¢fs from the natural flows
of Brush Creek, In addition Mr. Cooper claims a "vested right" to store 52 acre
feet of water, He stores this water in two dams. One dam is located on Brush Creek,
The other dam is located on Horton Creek, but the dam on Horton Creek also Stores
flows of Brush Creek as a canal has been constructed from Brush Creek to the dam
on Horton Creek.

Mr, Cooper does in fact have a number of dams on Valley Creek, These are
Spreader dams and do not store any substantial amowmt of water. Irrigation from
these diversion structures on Valley Creek is on lands other than those served
from Brush and Horton Creeks as described above.

The topography of the land is such that the 250 acres can best be irrigated
from Brush Creek. There is no legal responsibility on any ones part that in an
irrigation system involving several drainage areas, that the largest number of acres
should be irrigated from the waters from the largest drainage area, In this case,
it is not feasible to irrigate by gravity flow the largest acreage, with flows from
Valley Creek, which has the largest drainage area, Mr, Cooper is actually putting
to beneficial use that water he diverts from Brush Creek, either by direct appli-
cation, or by storage, and later application. This is a proper development.

"Mr. Overpeck and Mr, Mueller contended also: (quoting from Commission
Minutes of May 10, 1962)

IIT,

THE VESTED WATER RIGHT OF CHARLES P. JOHNSON UNDER THE
DESERT LAND ACT SUBSEQUENTLY ACQUIRED BY THE MACKEY BROTHES
THROUGH PURCHASE, CANNOT BE DIVESTED BY ABANDONMENT ’

Mr, Johnson acquired a vested water right by his filing under the Desert Land
Act.and proving up accordingly., Such water right for 500 inches of water for irri-
gation and domestic stock use became one of the total bundle of rights that Mr,
Johnson acquired upen proving up the land and cannot be divested of the same with-
out due process of law, The right of Mr. Johnson to 500 inches -of water for irri-
gation and domestic stock use became a part and parcel of the land and was as ef-
fectually transferred to the Mackey Brothas upon the sale of the said land as any
and all the other rights which had attached to and were appertenent to the same.
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Once a water right has been acquired under the Desert Land Act., it becomes
appertinent to the land and cannot be lost by abandonment, any more thgn the right
to mortgage the property can be lost by failure to put a mortgage on it for 50
years or more. Any attempt by either the State, the Federal Government, or any
other person, to divest this particular water right from the land itself would
amount © the taking of property without due process of law and to the irreparable
harm and damage of the lawful owner thereof.®

Comments of Commission Staff pertaining to argument No, III.

As reported in the original staff report, there is no question but that an
appropriative water right was filed by Charles P. Johnson in 1903 on land now owned
by the Mackey Brothers. There is also no question but that diversions under this
filing were subsequently abandoned for a long continuous period of time. Under pro-
visions of the Desert Land Act, water rights were aquired and held in accordance with
state or territorial laws. The State Water statutes specify that such unused waters,
after a period of three years shall revert to the public and be regarded as un-
appropriated public waters. The Commission is bound by this provision of the statute
and cannot recognize the validity of a water right filing when the water has not
been used beneficially by the Mackey Brothers when upon inspection it is obvious
that the irrigation system has not been used for a period much longer than three
years prior to the effective date of the 1955 statute.

Mr. Overpeck and Mr. Mueller contended, also (Commission minutes May 10, 1962);
" I¥.

THE WATER AND IRRIGATION PLANS OF THE MACKEY BROTHERS HAS
BEEN PROSECUTED WITH DUE DILIGENCE

The Mackey Brothers, ever since they have acquired their ranch and property
in Harding County sometime in the year of 1922 or 1923, have always diligently pro-
secuted the improvement and enlargement of their irrigation plans for the said land
and ranch within the time element that was available to them., Each year since
acquiring_the real premises they have taken time out from their other chores of the

guestion that Charles P, Johnson had prosecuted and developed his irrigation pro-
Ject on schedule or he would have been unable to prove up under the Desert Land Act.

We therefore must contend that the Mackey Brothers, under the Desert Land
filing of Charles P. Johnson, are entitled to 500 inches of water from Brush Creek
(which apparently was known as Washout Creek at that time) with a priority date of
July 16, 1903, or earlier, depending on the time that Charles P, Johnson first
settled upon said property under the Desert Land Act,

i WHEREFORE, we respectfully submit that the Mackey Brothers have a vested
r}ght for 500 inches of water from Brush Creek and of which they cannot be divested
without due process of law; that thereafter Cooper is entitled to a certain amount
of the waters of Brush Creek based on his 1935 right of No. 591-1 but limited on
a pro-rata basis for the total drainage area of Brush Creek as hereinbefore set forth;
and, that thereafter the Mackey Brothers are entitled to any excess waters in Brush
Cree? up to 3,00 cfs of water under their water right application No. 59p-1 which was
Tecelved by the Water Resources Commission on the 2lth day of July, 1961,n

Comments of Commission staff pertaining to Argument No. IV.;
While the Mackey Brothers may have diligently worked to develop their irrigation

projects, shch diligence at other locations does not authorize them to divert
¢ ] € water
to which another is entitled because of prior appropriation nor does the diligence
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applied at other locations offset the non-use of water through the Johnson system
for a longer period than the statute permits without forfeiture of the Johnson
appropriation,

In addition to these written contentions, a fifth contention was orally pre-
sented as follows:

Mr, Cooper claims in his recorded vested right, a diversion ?ate of 7.7 cfs
of the combined flows of Valley, Horton and Brush Creeks., As previously stated,
this does not allow Mr. Cooper to divert the entire 7.7 cfs from Brush Creek.

Therefore a specific diversion rate, less than 7.7 cfs is the maximum diversion
rate, of which Mr, Cooper may divert water from Brush Creek, VWhen the flow of water
in Brush Creek as it enters the Cooper land is in excess of this specific diversion
rate, the Mackey Brothers should be allowed to store this excess water and later use
it beneficially.

Comments by the Commission staff pertaining to Argument No.5S;

About 250 acres of land in the Cooper system are irrigated from the flows of
Brush Crecek. This irrigation is accomplished by direct applications of the water and
by storage and later application.

The 1955 laws, as well as the 1907 laws, specify that the diversion rate
should not exceed one cfs for each 70 acres irrigated with certain exceptions, In
this case the diversion rate for direct application to 250 acres is 3,57 cofs.

When the Cooper irrigation #ystem was constructed in 1935, Brush Creek apparently

was considered to be a dry draw under the legal definition then in effect and
his original water right was obtained under the dry draw provisions of the statutes.
The diversion rate of one c¢fs for each 70 acres did not apply to the Cooper diversion
then and all water could be diverted that could be used beneficially. However, the
1955 law specified that whenever the water Resources Commission issued permite to
appropriate water for irrigation or in the adjudication of the rights to the use
of water for such purposes, the one c.f.s. per 70 acres should apply. In recognizing
and making a record of the Cooper "vested right" under the 1955 law, the Commission
in effect has gone through this process and the Commission staff has concluded that
as far as the Water Resources Commission is concerned the limitation of one c.f.s.

7 per 70 acresgplies to the Brush Creek protion of the Cooper irrigation system since
demand exists for the excess waters of Brush Creek,

As previously mentioned Mr, Cooper has a "vested right" to store 52 acre fest
of water to use later beneficially. This is a right prior to the Mackey Brothers

application and is in additon to Coopers right to divert natural flows directly onto
his land,

Considering Coopers allowable diversion rate of 3.57 c.f.s, for direct appli-
cation to his lands plus his "vestedn storage rights, the Mackey Brothers are entitled
to divert water from Brush Creek when the flows from Brush Creek are in excess of

that amount that Cooper can store in his two dams, up to 52 acre-feet, plus Cooperst
3.57 ¢,f,s. direct diversion rate,

Discussion:

In its original report, the staff of the Water Resources Commission estimated
the drainage area above the Mackey Dam as being 2000 acres. Mr. Overpeck indicates
this area has been measured as having 980 acres, Using this 980 acre area, the
estimated average annual runoff above the Hackey Dam would be 62 acre feet, rather
than the 1L6 acre feet as computed in the original staff report, Adding tg this
62 acre-feet, the 21 acre-feet, estimated as the average annual runoff from the
drainage area between the Mackey Dam and the Cooper system results in a total estimated
average annual runoff to the Brush Creek portion of the Cooper system of 83 acre-feet.
This would cover the 250 acres to a depth of 1/3 of a foot.,
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Considering that the estimated average annual runoff from all of the drainage
area on Brush Creek above Cooper is 83 acre feet and this would provide 1/3 acre
foot of water for each acre of the 250 acres to be irrigated by Cooper and consider-
ing that Cooper also has a vested right to store 52 acre feet of water, there is
serious doubt in the opinion of the Commission staff that the expenditure by the
Mackeys to alter their dam to by-pass the required amount of water would be worth-
while. There is also some question that a practical system could be constructed
whereby the Mackey Brothers could by-pass the amount of water required to satisfy
the rights of Cooper.

On the other hand the 83 acre feet estimated to be available to Cooper from
Brush Creek is based on average annual runoff, While this figure cannot be far
wrong it is based on long time averages. There is no doubt that some infrequent
flood flows will exceed the 83 acre feet and also will exceed Coopers storage capacity
plus the diversion rate of 3.57 c.f.s., if the Mackey Brothers can make use of this
excess flow, they are entitled to do so.

Hecommendations

Tt the application No, 590~1 of Mackey Brothers to divert 3.00 c.f.s. of the
flows of Brush Creek for storage and later irrigation use be approved with the
stipulation that only those waters which are in excess of the amount Cooper can store
in the two existing dams, up to 52 acre-feet, plus Cooperst 3,57 c.f.s. direct
diversion rate under water right No. 591-1, can be diverted under this water permit
No. 590-1. Also, approval of application No. 590-1 should be subject to Mackey Brothers

fumishing construction plans for modifications to their dam to permit satisfaction
of Coopers water rights,

Such action by the Commission does not preclude a lawful agreement being
reached by the parties involved, pertaining to the use of the flows of Brush Credc,



Pierre, South Dakota
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IN RE: MACKEY BROTHERS WATER Rxeﬁ‘égﬁﬁtxcamlon NO. 590-1

ORDER AND JUDGMENT

‘1t; This matter haviné*{egularly come hefore this Commission],
pursuant§t0 Notice, on the lOth day of May, 1962; Mr. Lem 0verpeck
and Mr. Walter Mueller of the law f;rm of Overpeck, Hamblln & ;
Mueller of Belle Fourche, South Daﬁota appearlng in behalf of thq
Applicant with Nick Mackéy and Emil Mackey also maklng a personal
appearance, and Donn Bennett, an attorney éf‘Buffalo, South Dakota,
| and Clair Ledbetter, an attorney of Pierre, south pakota; appear —
ing opposition and for Mr. Floyd CObper, with Mr, Floyd Cooper aad
‘his son also making a éersonal appeérance: the mgttég_bpvingﬁbeeas
presented to the Commission bylaréuﬁéht‘df ééunselfghd:tha;iﬁtra—
duction oi exh;bit&<and.the submissien of a showiugsnn the part
of the Appllcant- and, the Conmisalon being,ﬁully adv1sed and in

the premises and having made its Findlngs of Fact and Conclusions

of Law herein, wherefores

It is ORDERED, ADJUDGED and DECREED, that the Mackey
Brothers are entitled to, 500 inches of water of the McDonald Creek
with a priority date of July 16, 1903 as a vested water rlght pur-+
-suant to the Charles P, Johnson posting under the Desert Land Act
and to whlch rights of charles P. Johnson the Mackey Brothers have

succeeded by transfer af tltle. _

It is further ORDzRED,tAndunGED and DECREEb' that Floyd
Cooper is entitled to 3, 5 cfs waters of McDonald Craek under his
Water Right Application Nc. 591-1 with a priority date SOmetime
'in the year of 1935,

It is further ORDERED, ADJUDGED and DECREED, tﬁét the
Mackey Brothers are entltled to 3, 00 cfs of the McDonald Creek
‘under their Water Right Appllcation No. 590-1 w1th a priority date

of 19

’ -

Dated this day of

SR

Hughes County, State Of‘SUuth Dakota.

., 1962, at Piexrd,

SOUTH DAKGTA WA&ER RESOURCES COMMISSION
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COHCLUSIONS OF LEW

This matter hav1ng :egularly come before the South Dako-
ta Water Resources Comm1381oﬁv%or hearing, pqrsuant to Notice,
on’thisvthe 10th day'of May, 1962-‘B¢m Overpeckfand Walter Mueller
of the law firm of Overpeck Hamblin’ &%ﬁuexler of Belle F@urche,,'

A

South Dakota, appearing for the Applicants wlth Nick Mackey and

Emil Mackey also appearing in person and. ann Bénnett an attornew

of Buffalo, South Dakota, and Clair Ledbetter an attorney of Pier

ASouth Dakota,‘appearlng for Floyd Cooper in oppositlon to said ap-

plication with Floyd Cooper and his son also béing present- the
matter havzng been argued by legal counsel befcre this Commis31on,
and exhibit having been submltted by the Appllcants show1ng the
drainage of the area concerned and the Applicants also hav1ng sub-
mitted a "showing in support of sald applicatian"- and, the matter
having been ccnsidered by the Commission, the Comm1551on being

| duly advised and informed in the premises, now make the following
. FINDINGS OF FACT
I.

That the Macké? Brothers of Buffalo, South Dakota, have

‘made applicatian fan.aqhhorizatlon to divert 3. 00 cfs of the water

of McDonald Creek, sqmetlmes known as Brush Creek for the 1rr1ga-
tion of 211 acres of 1and in Sectlon 21, Townshlp 17 North, Range

3 Bast, B, H. M., in Harding County, South Dakota, and whlch said

application was submitted to the South Dakota Water Resources Com-

mission under date of July 24, 1961, and has been designated as

 Water Right Application No. 5%0-1,

II.
That Charles P, Johnson acquired the Northwest Quarter

of Section 21, Township 17 North, Range 3 East, Harding County,

South Dakota, by proving up the same under the Desert Land Act,

re,




upon a showing‘thet he had a Water'Righﬁ or efsource of water supply y
for an irrigation system upon the sald traet before the Federal
government would allow proving up the 1and under the said Desert
‘Land Act. That Charles P, Johnson constructed a dam in the South-
east Quarter of the Northeast Quarter in said Section 21, Townshxg
17 North, Range 3 East, B. H. M,, Harding Counry;kSouth Dakota,
thereby diverting the waters of the McDooeld Creek, sometimes
referred to as Brush Creek and at other times as Weshout Creek,
under a posting dete of July 16, 1903,'£or'500 1nches of water of
said Creek, and did for many yearsbirriéate out of said dam apd
also use it for stock watering purposes, | o

III.

That the Mackey Brothers acquired;the Johnsonfpremises
and the dam site from the South Dakota Rural cf;ait Depertment in
the Year iséé and have been the owners of’said premises;since said
time and are presenrly raﬁching, farming and opereiing the same.

Iv.

That in the year of 1960 the Mackey Brothers recon—
structed the said dam at its same 91te and mqge soﬁe further en-
larqements and 1mprovements on the same in the year 1961 Further'
more, that in 1961 they irrigated approxmmatoly 65 acres of land
from the sald dam,

V.

That the drainage area for said McDonald‘Creekrcommences
‘in the Mud Butte area in the southern part of éection 22, Town-
ship 17 North Range 3 EBast, Wlth the drainage area then being
in a northwesterly direction from said point through Sectlon 21,
16, 17, and on through 8. From the Johnson or &pekey dem in Sec-
‘tion 21 and in following‘the drainage and‘course of Said‘McDonald
Creek from the Mackey Dam to the Northwest,. there is located what
- is known as the Cooper dam in Section 8, Township 17 Eenth Range
3 Bast, and at 'which place Floyd Cooper is divert;ng the waters
‘out of McDonald Creek under a 1935 filing, otherwise referred to
as Water Right Application No. 591-1, and which said flllng calls
for the diversion'of 7.7 c¢fs of waters from Valley Creek and its

two tributaries, namely, Brush Creek (McDonald Creek) and Horton




Cresk. Furthermore, that the Horton Creek lies to the North of
‘McDhonald Creek but draining in the;same'genefél“directiony that

FloydICOOper has constructed a dam on the said Horton Creek some

~distance to the North of the dam that he has constructed on McDecnadld ;

‘Creek; that some distances below these dams of Floyd Cooper
\McDonald Creek proper emptles,lnto sald gortcn Creek and that somq
distance to the North of said point Hortdnyc:dskiempties into
Valley Creek; and, that Floyd Cooper has cbnstruéted a ditch so
that £he overflow of his dam on McDonald Creek will run into the
| waters behind his dam on Horton Creek.
‘ That McDonald Creek above the Mackey Dam has approximatqly
. 980 acreé of drainage area; and, that the COoper Bam on McDonald
'Creek commencing from the Mackey Dam has approximgtely 1,000 acreq
of drainage area.

| VII.

That the Cooper water right hereinbefore referred to
and more partlcularly known as Water Right No. 591-1 makes appli-
catxon for the use of 7.7 cfs of waters from Valleinreek.and its

two tributaries,‘ndhely;;McDonald Creek and éérEOnFQ:eek. Furthern-
more, that it appears to this Commission thaé.nf.‘quyd‘Codper
1ntendsito divert the said . amount of wate:s“ixbg‘thé‘said1Valley
Creek and its tributaries by the consﬁruqtioﬁ?offafdam on each of
‘the tributaries and a third one on Valley.cteék pxéper and that
the latter dam has not as yet been constructed,

VIII. _ A

That the prior findings of the Stéte{Watéf'Reéources
Commission that there were no other app:opriatgﬁ’Waters available
on McDonald Creek was based solely by spreadinglthe available

:'water supply over an annual basls and was not based on instantan-
eous readings readings of water heads as they came down said creek.

e va. . '. '> . ‘ v '.Lﬂ VP”S;: "" .
That Floyd Cooper has been 1rrigatxng approximately
250 acres of land by means of the waters acquired from McDonald

Creek and on the basis of which under South Dakota State Law, he

~would be limited to not more than 3.5 cfs ofvwatérsvfrom said cregk.




NOW THEREFORE from the foregoing Findlngs of Fact

the Commission makes the following

él LUSIONS OF LAN

That the nackey Brothers are. enﬁiguaﬂ t@ 500 inches of
water of the Maﬁonald Creek:with a priority date of July 16 1903
as a vested water rlght pursuant to the Chggles’P Johnson posting
under the Desert Land Act and to which righmsof ‘Charles P, Johnson
the Magkey,Brothers(pave succeeded by trgngtcrﬁqf.title.

That Floyd“006pe}‘is entitiedrto'§55‘cfs waters of
McDonald Creek under hls Water Right Applicatiou No. 591-1 w1th a
priority &ate sometime in the year of 1935 '

| | I1t. |

That the Mackey Brothers ane entitled to 3.00 cfs of
the McDonald Creek under their Water Right Applxcation No., 590-1

with a priority date of

, 1o .

. Let_order.andfjwdgmént of this Cgmmissiégﬁbe~antered
accordingly. T o

'SOUTH DAKOTA RESOURCES COMMISSION

)

By

~Lauren Davis, Chairﬁan'
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‘fwas submitted to the Water Resources Commlsslon of the State of

¥ A. BRIEF HISTORY

LI Y - .

IN RE'

WATER RIGHT APPLIO&TIDNvNo
. MACKEY BROTHERS

o SHowiﬁG IN SU?EQRTFGEQéAID APPtICATION

- Thﬁsgsbowlng békﬂg made in support of the Water nght ;

’Appllcatlon No. 590—1” in behalf of the Mackey Brothers of BuffaL

South~Dakota, for authorlzatlon to divert 3 OO cfs of the water

in Sectlon 21, Townshlp 17 North Range 3 East, B. H. M.;Yin Hard«

eSouth Dakota under date of July 24, 1961

l The Mackey Brothers acq red the land and area w1th1n the

' site’of ‘the dam which t ngggéﬁge in agprqxlmately ‘1960
“from Charles P, Johnson 1y the. year of L222-er

P |

-0
- -
ey

of Brush (McDonald) Creek for the xrrlgatlon of 211 acres of land o

: an County, South Dakota-'and whlch salo Water quht Applicatlon .

/anﬁgﬁts “The Mackey Brothers have been the owners of said prem-} .

ises ever since ‘said; time and are. operatlng and farmlng it
at’ the present tlme. e

2. Charles P, Johnson acqulred the Northwest Quarter of Sec<
tion 2L, Townshlp 17 North, Range 3 East Hardlng County, by
. proving up the same under the Desert Land Act, upon a show-
ing that he"had a Water Right or a sourdée of water supply
-on -an irrigation system for irrigating theé same before the

‘ Federal Government would allow proving up.the 1land under the
said Desert. Land Act. Johnson constructed the ‘dam, apparentl
~under a posting date of July 16, 1903, for 500" 1nches of

" water of the said Brush Creek, or sometimes called Washout | '

Creek and by many people in ‘the area referred to as McDonald:
Creek and for many years irrigated out of - sald dam and ‘also
used it for stock watering purposes., ‘ 3;j ,

3. The Mackey Brothers reconstructed the sald dam.at the ,
same location in 1960 and made some further i{mprovements on -
the same in 1961. - In 1961 they 1rr1gated &pprdxlmately 65
acres of'land fsom the said dam, The Mackey Brothers dam

'is located near the’ Southeast corner of the Northeast Quarterw

in Section 21, Townshlp 17 North Range 3 East B H. M.,
Hardlng COunty. .

4. The drain area of . Brush Creek*commences at the Mud ‘Butte
~areas in the southern ‘Part of Section 22, Township 17 Horth

' Range 3 East, and: proceeas in a Northwesterly dlrectlon ‘
through Sectlons 21,%16, 17 and on through 8, Followihg the

drainage of Brush Creek to the Northwest frbm the Mackey I?):;:‘:ttf,‘vf“‘:'i

we run into,a dam constructed by’ Cooper in Sect;on 8, prn~
-ship 17 North, Range 3 East, where Cooper appears to be di~
verting” the waters out of this Creek under a 1935 f;llng and

which said. flllng was apparently for Valley Creek: and its two -

tributaries, namely, Brush Creek and Horton (¢
~Creek lying to the North of Brush Creek butw , g
same general direction. Cooper has a- dagmén"orton Creek
lylng some distance to the North of ‘the dam. that.he ‘has ‘on
queh Creek,. ' Some distances below these. &ams, Brush Creek
empties into:. Horton Creek and some distance to. thegNorth of
that Horton Creek emptles 1nto Valley Creek¢m~ e
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I the next largest portion coming from Horton Creek and only a very|

!
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5, Earle Penn appears to have' a'.dam ‘on Valley Creek near the | .
.Cooper propertyqsm& it would appear, despite Cooper's fil-
- ing for Valley Creék.and*its tributaries, that Cooper is
actually getting no’ water from Valley Creek as his filing
~called for, -

6. It would appear that the staff of the Water Resources
Commission has estimated that there are approximately
2,000 acres of drainage area above the Mackey Dam, It is
our position that only approximately 980 acres are drainage
for Brush Creek above the Mackey Dam, That all of the other
drainage area ejther drains towards Horton Creek and by far
the greatest portion of it drains . to the South and West into
Sand Creek and then on in to Valley Creek.

7. It should also be mentioned that Cooper has a ditch runnind
from his dam on Brush Creek so that the overflow from it will
flow on down into his dam which he has on Horton Creek.

Noun

'B. CONTENTIONS

1. That Cooper is not properly impounding waters per his
filing. , : :

2. 'That most of Coppér‘s water, under his filing, should come
from Valley and Horton creeks based on a pro-rata drainage
area of each. ‘ R _

3. That the Mackey Brothers acquired the vested water right
~of Charles P, Johnson for a minimum of 500 inches of water
‘from Brush Creek and of which they cannot be divested
- through abandonment, ' p S

4. That the Mackey Brothers, since acquiring their real es-
tate in Harding County, South Dakota, have never desisted
for an instance from developing their irrigation projects
and have never abandoned any such plans of jirrigation and
have. constantly prosecuted and are presently prosecuting
the same to completion as rapidly as possible as time will
allow, o ‘ "

ARGUMENT

I.
IMPROPER IMPOUNDING OF WATERS BY COOPER

ON THE BRUSH CREEK PER HIS FILING

‘ - Mr. Cooper's claim for 7.7 cfs of water under his 1935
priority date is for that amount of water from the flows of Valley
Creek and its tributaries, Brush Creek and Horton Creek. Based
upon the drainage area or sh@d of said Creek, the largest pro-
portion of said water would have to come from Valley Creek, with

~

small part coming from Brush Creek when evaluated on a pro-rata |~
basis for the total water sh@d area involved. Therefore, it .
being the duty of the Water Resources Commission, so far as it

is within its power, to provide for an equitable distribution of
- water #°to allow Mr: Cooper to make 'a claim for a certain amount
of water which is technically, at least, based on the total water
shed area for all three creeks and then to let him build a dam
on the creek which has the smallest water sh@d area of all of

~ them and thereby in éfflect ' impounding -all the waters of' said
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“another dam on Horton Creek and be put in a

'prosecutlon of his irrigation waters construct yet another dam

said creek and at the .same time allowing waters in the Horton .
Creek and Valley- Creek which he should in effect be 1mpound1ng
go on by’ ‘and allow it to be used by others. In’ substance then, - wH
Cooper is actually doing is depriving the Mackey Brothers of any
waters and allowing Earle Penn, by the latter's dam ¢n the Valley
Creek, to use the waters which Coopeér .should. ‘normally be impound-
ing to obtain:his 7,7 cfs of waters., 1In effect Cooper is dis-
tributing that portion of his waters: that he: shpuld be getting -

from Valley Creek to others on said creek and: we ascertaln of no  »‘

law that allows or permlts hlm to do so.

¢« From the fact that Cooper - saw fit to put a dam on Brush
Creek and another dam on Horton Creek would seem to indicate that

he had. planned to get his total of 7.7 ¢fs- of waters by constructA
" ing a series of three danms,
‘on each of the said creeks involved, the Valley
" Creek,

namely, by the: ‘con! ctlon of a dam..

and the Brush Creek. Apparently he has xxfas yet ‘com-~
pleted or constructed the dam on the Valleyl creek.~ However,
kind of a proceduré does not authorize him to construct a dam-on
Brush Creek and to claim all the waters of said creek if the same
does not produce 7.7 cfs of waters and ats the same ‘time construct
osition ‘where he v
could clalm all the waters of Horton Creek 1f it did not produce
7.7 cfs of waters and at a later time with the claim of diligent

on Valley Creek and again claim 7,7 cfs of waters from said creek,
thereby in effect giving him a total of better than 23.00 ¢fs of
water, It is quite apparent that his irrigation. ‘scheme, that of
Mr. Cooper, was to construct a series of three dams whlch in the
ultimate end would divert and store 7.7 c¢fs of water from the .
total drainage area of ‘all three creeks put together .and thereby
has limited himself to a pro-rata basis of the water shed area
for each creek in .a proportion computed on the basis of 7.7 cfs

of water to the total drainage area of all three creeks concerned1

- II.
MOST OF COOPER'S WATER, UNDER HIS 1935

FTLING SHOULD COML FRDM VALLEY AND HORTON CRMEKS

. The staﬁﬁ -of -the Water - Resources Comm1351on estlmated
that there were' apprcximately 2,000 acres of drainage area of the

Mackey Dam and a little over 1, OOO acres of drainage area between |

the Mackey Dam and Cooper s land icrigated land irrigated from '

reek the Horton ’

this |

Brush Creek.

. However:

“Brush Creek above the Mackey Dam has only

about 980- acres of dralnaje

~ into Sand Creek and finally into Valley Creek.,
_our contention that Mr.

and all the other draxnage area is
Therefore;

it is §

. under the Desert Land Act and proving up accordingly.

Cooper is not entitled to make a. fllxng
based on all three creeks and then proceed to take all of - this =
water from the one creek which has .the least amount ‘of drainage
area for water sheéd.

III.

THE VESTED WATER RIuHT OF CHARLES P, JOHNSON UNDbR THE L
DESERT LAND ACT SUBSEQUENTLY ACQUIRED BY THE MACKEY. BROTHERS,
THQOUGH PURCHASE CANNOT‘BE DIVESTED BY' ABANDONMENT RO

‘Mr. Johnscn acquired a vested water right by his filing
Such water
fght for 500 - inches of water for irrigation and domestic stock

In other words, ‘in order for him t& get his
767 cfs of water, he had to rely on the total water shdd. effectw :
I ing all three creeks and hence it is our position he mus¥t pro-ratg
_the amount of water he is to tgke from each creek based on the ‘
. total water sh@d or dralnage area of each one’'and is not entitled
' .to claim water. from all three creeks and then set a dam. on the’
_.one and say "I want all of it from this partlcular sreek“ :

se.one of the total bundle of rights that Mr., Johnson ac-

{creek for purpQSES ofﬁ”ettﬁng the amount of waterlhe'elalms under,ﬂ
4 his filing to: she’ irrepaxable harm and damage of others on- the

ae

S




g vwithout<due process fo} i : '
- 500 inches ‘6f water for irri atlon and domestlc stock use became‘
a part’ and.parcel af the land and. was- ag eﬁfectually transferred
to the Mackey Brothers upon the sale of thé. ‘8aid land as any and

all the ‘other rlghts which had attached to and were appertent to
the same.

, Once a water rlght ‘'has been acqulred under the Desert
Land Ackt, it becomes ginent to the land and cannot be ‘lost
by abandonment anytﬁgt&& fan the rightito mortgage the property:
can be lost by fa il&:e to put a mortgage on it for 50 years or
more, Any attempt by either the State, the Federal Government,
or a ny other person, to divest this partlcular water right from
the land itself would amount to the taking of property without
due process of law and to the irreparable harm and damage of the
‘lawtul owner thereof,

Iv.

THE WATER AND IRRIGATION PLANS OF THE MACKEY BROTHERS HAS
BEEN PROSECUTED WITH DUE DILIGENCE

The Mackey Brothers, ever since ‘they have acquired their
ranch and’property in Hardlng County sometime in the year of 1922
or 1923, have always diligently prosecuted the improvement and
enlargement of their irrigation plans for the said land and ranch
within the time element that was available to them. Each year
since acquiring the real premises they have taken time out from
their other chores of. the ranch to- 1mprove ‘and enlarge some irri-
gation project.or work on the said -ranch, Now the fact that thei
not have gotten around to the particular dam on Brush Creek until
the present time does. not mean that -they had ever abandoned the
same or never had plan§:to improve it, and so in pursuit of the
plans which they always have had, the dam on the Brush Creek was
improved and ‘enlarged in 1960 and that the same sitée at which
Johnson had prev1ously located® his dam, . Furthermore, there can
be little gquestion that Charles P. Johnson had prosecuted and
developed his 1rrigat10n project on schedule or he would have
been unable to prove up under the Desert Land Act

; We therefore must contend that the Mackey Brothers,
under the Desert Land f£iling of Charles. P, Johnson, arre entitled
to 500 inches of water from Brush Creek'’ (whlch apparently was
known as Washout Creek at that time) with a priority date of
July 16 1903, or earlier, depending on. the time that Charles P.
Johnson flrst settled upon said property under the Desert Land
Act, ,

WHEREFORE, we respectfully submlt that the Mackey Brothel
have a vested rlght for 500 inches of water from Brush Creek and
of which they cannot be divested without due process of law; that
thereafter Cooper is entitled to a certain amount of  the waters
of Brush Creek based on his 1935°right of No., 591-1 but limited
on a pro-rata basis for the total dralnage ‘area of Brush Creek
as hereinbefore set forth; and, that thereafter the Mackey .
Brothers are entitled to any excess waters in Brush Breek up to
3.00 cfs of water under their water right application No. 590-1
which was received by the Water Resources Commission on the 24th
day of July, 1961,

Respectfully Submitted,

OVERPECK, HAMBLIN & MUELLER
Attorneys for Mackey Brothers

By

Lem Overpeck

~

'S
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SIATE WATER RESOURCES COMM.

OBJECTION TO THE APPROPRIATION OF WATER  PIERRE, SOUTH DAKOTA
Application Number 59 Q- 1

TO: The State Water Resources Commission;

Comes now Donn Bennett, Attorney for Floyd A. Cooper, of
Harding County, South Dakota, and enters his objections to the application,
Number 590~1, for the appropriation of water, for the Mackey Bros., of
Buffalo, South Dakota, on the grounds that the said Floyd A. Cooper, his
predessors and grantors, have been holders of a vested right, bearing
priority of 1935, authorizing the diversion of 7.7 cubic feet per second of
the waters of the Valley, Brush, and Horton Creeks, in the County of Harding,
State of South Dakota, at points in the Southwest Quarter of the Southwest
Quarter (SW1SW3) of Section Eighteen (18); The Southwest Quarter of the
Southeast Quarter (SW1SEL) of Section Eight (é) ; The Northwest Quarter of
the Southeast Quarter (NVH—SE%) of Section Seventeen (17); all in Townsﬁ_ip
Seventeen (17) North, Range Three (3) East, BHM, sald water to be used
for irrigation, and said Certificate of Completion of Works, having been
entered by the State Water Resources Commission, on the 28th day of
August, 1961, and that said application, now pending, would prevent
said Floyd A, Cooper from the beneficial use and enjoyment of the said
vested water rights, now held by him, S

P

Dated this _// — day of Septembey, 1951.
/

I\ Mo

" “Kftorney for Floyd A. Cooper,
Harding, South Dakota
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LOCATION NOTICE—DRY DRAW

Hards | [ 71345
County o Dry Draw No.
1 21 L 5(/(,( A (’ '
L CERFERE. Mockey - of
Name

- _ Butfalo, Sp. Dak.
Address Town County

owner , of the following described land, do hereby notify the Water Resources
owner or operator

Commission of the State of South Dakota and all others concerned that I am exercising my

right under Section 61.0138 of Chapter 430 of the Session Laws of 1955 for construction of a

Dry Draw dam for the purpose of ______._ storing flood waters for
(storing, diverting, or both)
_____________ livestoek ~_________ purposes. W Wh \ o , o :a_,_-
(livestock, irrigation or both) e L TN ,{.; ‘
The following data is presented in compliance with Section 61.0138: t DEC 9 ,.SQ

........-a" L
(1) Dates of SIAIE WITEY AESOURCES (01,
(a) This application _____ Hov 1959 AMEREL SORITY GAKOTA &

\
(b) Posting at construction site @9 P
(2) Legal description of the land upon which the dam is located. _NE 14 of the SE__14 of

Section . 2%____, Township__17 _, Range___3__. The dam is located ___38 ___ rods

__________ and ____181 rods __MN_._._ofthe__Se__._______ corner of said Section
(N.S.EW.) ‘ (N.S.EW.) (NW NE,SE,SW)

in the County of ___Harding — -
The owner of the land is ___Same_

Name Address
(3) Amount of water claimed for all purposes each year 11.6 acre feet.
(4) Storage capacity of reservoir .__ 68 ___________ acre feet.
(5) Surface area of reservoir _________ 30 —-—- acres.
(8) Size of watershed above dam _846. acres.
(Over)




Enclosed herewith is one dollar ($1.00). The Water Resources Commission is requested

to file this Location Notice in their official records.

A copy of this Location Notice has been filed (do not record) with the Register of Deeds of

____________________________ .County and has been posted at the structure site in accordance
with Section 61.0138 of the Water Laws. )

’#"\O TN, /
by -
Locator
STATE OF SOUTH DAKOTA }
ss
County of
Hardiy.
On this __iQ _____ day of __.____ - , 19 , before me
: Novw
S T a 29 3
Ralph aderson (Notgtdgblusiether Official having a seal)

in and for the County and State aforesaid, personally appeared 'b’i'/‘i:’(;(-/t A

to me personally known to be the person who executed the foregomg 1nstrumerlﬁ.gnd acknowl-

edged that __he executed the same for the purposes therein set forth.

Witness my hand and official seal the day and date above written.

73l (oo

Name

(SEAL)

Notaffjitlublic
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”Dear Siraz . ﬂ.«

PR A e e |

(X3

¢ | ¢ 3001

'591-1

Dacember 28, 1962

Mnckey Brothe:s' s

k ‘Buffalo, SouthD. Kot

B S\

. iHr. Floyd A-(COOper '
~Buf£a10, South Dakota

y S ~_§:‘*!~_¥ ) s ‘5\4»)641{“ 2 7 .
» This 1ecteruconcernsﬁ rthor Lonaideration of the conflicting
claims associated with Applioatlen for Permit to Appropria»e Water,
‘No. :590-1 by Mackey Brothers for’ irrigntion use using waters from
Brush Creek (also known o8 Mo Donald: Creek or Rashout Creek), Naed ~
for additional consl’™ “-ion of . this matter was the decision of the
Wnter Resources Commission following statemsnts of the parties: of -
iinterena, principa}ly those made’ during hoarings bafora the Commission
on May 10, 1962, but tot limited thereto. 8 o o

rurther atudies and 1nvestiguhiona by the ataff of Lhe water
Rnsources Gommission teaulta in the following findingax

(1) Tha vaated water right :ecord No. 591~1 established
by Mr,- CQOper:in compliauce w"th the ‘provisions of
Sub-Saction '61..0102 :(7) ‘(a)’of thei1960 Bupplement
to.the Souch Dakota Coda of’ 193‘ ‘ineludes direat:
divarsion of ‘a maxinun of:3,57. ﬁubic feat” har. sccond
of the watersin Brush Creek onto 250 acres.of his -
lnnd borderinp Brush Crack plus. suffioienc addltiohal
water ;- fot’ to exceed 52 acre! fee: pex yaar,: frcm
Brush Creek to’£111”tvo storage “Yasaxvolis with™ . =
- priority dating 19353 provided,’ that such amoumtn o
“ of watar are used benaficially for. irrigqtion pur~
‘poses upon said 250 acres of lend and, ‘provided "
further, 'that'such amounts of water are. availuble
$n Brush Creelk aftor the preforancial atockwatoring
uses by the Mackey Brotharsj



(3)

()

(%)

he’ vastod water right record established by Mr.®Gooper
includes: irrigation:use:of waters frow Hoxton, Creel ..

and ' Valley Greek in‘additionito tha firrigation use of =
water from Brush CreeN, -:Undei provisions of Chy:61.01; -
SD3; 1960 Supp.,ithe rights to use water from cagh of i

rthese;etrouma;are'baaedvuponhtheiamount;of waté: froin

euch stream put to beneficial use, not upon nor poo<
portional to the relative size of the raspective arsas

“contributing water to each of these stroems;

2 "‘”*»:“.mikn--’s-;»‘.xwwtv‘»mwi*fpﬁ‘ AR S

H

wﬁté;:tighta&ncquirad undur:ﬁiliﬁg%1$§1903hB;ﬁéhbﬁiéS?*

‘P, ‘Johnsgon i (No.: 0194~1),: the patentec of!land ‘now owred

by the Mackey Brothors,:is ot considerad;to be.a valid

vater right uyderlpﬁovisionﬁfof‘Ch.?61;01;;SDG?1960"_an

‘Supp.,beceuss’water was ok used upon the lauds sczvad

by the!Johnson irrigation’system during the three year) -
period’ imeedintely precedivg the effective date of szid

“ Gn. 61,01, mor;in;fecr, was such irrigation system or.

water used during a lorg period of time preceeding such

three year pexiod.

RASR I SIS TSR

Diligence: toward devalqpigg irrigation on lands othex
than‘thosq;upeoifiqdfjh;Apﬁltcation'No;”590-1‘usih8”} e
water. frog} eraeks other ‘than;Brush Creck doas not vest
water rights inithe Mackey Brothers under provisions

of Ch,161.01, SDC 1960 Supp.," for use of water from
Brush Oroek to irrigate the lands spucified in Application
No. 590-1, ro actual bereficial use of watex upon the . '
latter lands having occurred prior to the effoctive date
of Ch, 61,01, SDC 1960 Supp. :

During}ﬁoms funoff peéioda;fﬁloQSaiﬁtBfuéh'érédk“wlil
axaced the amounts of watex. coyered by Mr. Coopars’:. .

water rights os specified if{(1) sbova.; Buch excass'

wuters ‘congtitute unappropristed:waters,use.of which -
may be.acquired: for ‘irrigation:purposos by the Mackey ..
Brothars, provided ‘that their irrigation system includes
facilities for passage of the amounte of water to which
Mr. Coopor is untitled, = Such facilitles are:not in-
cludad in the irrigatiouw.system us proposed by Muckay
Brothoxs in thair Application No. 590-1, A plau for
such additional Ffacilities and mathod of operption,
satisfactory to the Wuter Recources Commisaioll,” 1s
velassary in ordor to satisfy the Cooper water rightse
in thae flows of Brush Creock.
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Vo TR s S L e e T e I PP I F CONUNRY L - T
C 2 My recommendations to the Water Rapo&%cbs‘COmmaasibn‘durfng
. ""rehearing of this matter’on’Jarnuary 15,:1963,7 at 3300 P.M,,7Li
‘Plexre, South Dekota,:will be such as to/raflect the above £indings,
..ngh,¢§m$é tséas§you‘méy,conside:;tb.bcipurtinent;‘eithaf<by ,
" correspondence before the' dateof‘{he xchearing or during the

”maétiﬁg'ofitha’06mpiasipu,;wi;lfﬁeT%QICOme,

B Rt N LR S Thtel «\f},.-’f;'.'sj7'2;*’!“""‘i
< My attention’h 5 bean diracted teoward. th

'4:».""'3!.-'\{ ~,x wenfi - ’{'f." R
L e T SRR , -racte : s possibility,: or it
S g:hﬂﬁnXxumo: is a batter cgpreasionggthpt‘tha\intefbatadfpurtiea‘»

wore making avrangements ko ghare 'the waters off Brush Creek,:iSuch

' ‘arrahgemants if not:in violation of the provisions of Ch. 61,01,
P‘SDOtIQGO Supp.!}may ba approved by the Water R:sources Sommission.
| fff}éihé&zély,' w%}

RS ) ‘3',‘1.,, ST
i i "
[ | ik
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JM. GRIMES.

JWG/‘)‘J > 3 g ;; : ""-;",n: R SRR i L . Cows I3 ‘ "rs_,._‘. L Lo
cct - Overpesk, Hambliw atd Mucller,: Belle Fourche, South Dskota =
. Donn Bjauett, Buffalo, South Dakota | ‘ \

‘Clair Ledbotter, 101% South Pierre Strect, Pio:re,'SOhtthakdt;th
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Harah 25, 1963

: . Hackey Brothers _
y SR Bui‘fnlo. South Dakota o u
S o ‘ : ) : . i
, Dear Siraz ST ‘ ’
i 1: v s fdé u*;“,‘,‘},f W x.n S A faner
b q‘l‘he Water Ro ces Commisaion has detomined that sore m-
_ _ appmpriateﬁ water oxists in Brish Oreo} (also known as Me Dcnald
Goi ... Craek or Washout Oreek) ‘tensisiing of ocoasional flood flows in -
S ;%1 excesB of the- ilwounts of water that can be used wnder Mr, COOpbrs
o “\ater Tights, ' his: deternination by the Coxmission is the sena as
’ that ou’elined as (:x) inmy ‘Letter to you dabed Decembar 28, 1962.
‘ o ’ IR EARY | »J/Khi\-i 'z{d‘i aﬁ%‘&»&%}% A '{ SRR RS2 t -m.‘w».\_;
N,‘In order for: the Coxmiseion to grant. a water right to y'ou,
for use of these unnppropriatcd wutcra, it 18 necessary to mquest
“that you ‘furnish’ infornation showing what fasilities you proposa
to incorporats in’ yo.n' ‘dan and reservoir which will allow passage.
AT of water to which Hr, Cooper is entitled.  As has been sucgaabcd
perhaps the hest mothed 18 to' construct a by-pags ditch above your
dan which will direot the: water for Mr,:Cooper around your dam, -
To nake this ditch cperate avtonatically during'the floed periods
nay be' difficult due to the likelihood that tha fast velocities
- will wash-out the divez sicn conatmoticn.

. _«'h ‘29 )q LT ."

Plenae fumian a desaripti.on of yuur plana far such a afver-
aion struuturg and ditch go that the Comalseicn umay take action with
respest to your application No, $99-1, I strongly urge that these
pans be developed inisooperation with Mr, Cocper.

If you wish, I shall be pleased to help in this matber,

Sincerely,

. J.W, ORLAES

oM
Jvn/bu" "‘ ":"‘;, x( :
cot Mr. I-’loyd A.- Cooper, L’*"ding, 8.D,

Overpeck,” Hazblin and Mueller, Belle Fourche, S.D.
Donn Bennett, Buffalo, 8,D, :

Olaire Ledbotter, 101} 8. iicrre, 8t, Fierre, §.D.
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OVERPEOK. HAMBLlN & blUELLER
j A‘m’on%vs AT LAW
}IELLE FOUROHR., B, DAK.

W e L e : i,

" LEM OVEZRPECK -
LARRY M, HAMBLIN
WALTER MUELLER

October 29, 1963 STATE UATER nssouncts coMrA
| VIERRE, SOUTH DAKOTA '

; v R - ' a
.‘/Jv o ) ‘ .. \"

.. State Water Resources Comnission
State Office Building
Pierre, South Dakota

7:

Att: M, J. Wi Grimes i

. R Rua: Mackey Brothers Water Righb o .
" o . . NO. 590"’1

i _Dear Hr. Grimes"

'_ t rww,f 2 ‘, v ;p- v ;*k\\i‘.f“i ' \1:? ; .A ¥ "‘ "" . f
. : I am herewith ewclosxng a Thermo-fax copy of. inlorma ion that ‘the f IRREN
i Hackey Brothers: have received from the Harding County ASC office and i

in which they have rejected the Share Program on the by- pass system ‘
that the Mackey Brothers had planned upon for the reason that there is N

v
i

no water right as required by State Law, /
I am also enclosing a copy of my letter to Mr. Harry A, Larson and
which I belleve is self explanatory. /

o L&h& eyt o
- I doubt very much thab you have ever received such plan Su thab,éhey -
could be considered and as soon as I receive the same from the Soil
Conservation Service at Buffalo, South Dakota, I will immediately Yorward
them to your office for final. consideration on his appiication for uater

right. .
-y
Very truly yours, h
0\'11.RP1;C}\, AMBLIN & MUE/.LLr..R g/ < Y
‘/
A // y
A
I’ . /-n—"' .
‘ alter Mueller f 1
T /z'
WM/rs

Enes,
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Hovember 30,1964

' Wackey Brolters .
- Buffalo,8xith Dakota

e 0 o L .
S A S R Ta T ¥ JEX B
L s R R g MY SR S

b : "thin offico datsd Hovember

. T e .
« Gantlymens L
' YO R g s RN

.- Mre Ployd Coopor in a’letter to B
9,1984 hup writtan about some changes in the structurae of your
gtock dsi' on Brush Creaek,:this boing the same dam which was pro-
poaed as & storazge dam i{n a pmp irrigation system ss originally
propoeed in ycur water right application No. 890-1. )

LR g
@ 5 ¥

‘ : : AP R i RN R iy
1. That you have extconded the spillway about 700%
feot furthsr., I assume this means the dike haa
been axtended abovt 200 fset furxther tovards thas
north. o S TRt . o
F il N O
‘ the .

e : o A il

. 2. ‘That a tuba has been placed just even with

"4 prosent water: level and that wafier going through
this tubs would be carriad to an alfalfa field to

+tha gouth. and west of the dam, ' o

fans R

e e ey RSAERERA e s e et D e TR e
. While the Comnienion staff can not datarmine’ if the changos in
. the dam,:as reported by bix. Cooper are going:to xasult in leas - -
vater being available to Mx. Ceoper's prior watex right, as enumers
nated at ths January 19, 1963 Commisaion meoting, without inopecting
the existing dam, the changes as reported, indicate this could he
the ¢aga, -~ . BERRE
LRI S RO YAV

Frand g

‘ e T g e R s e fa ‘
yor your information the motion pertaining to your water right
application Mo, $90~1 ao paased by the State Water Rescurces Com=
miossion on Januery 15, 1963 roandp ae followas " = ..
St e e s g IR A ,wwww ,
"Mx,:Pischer moved, ' saconded by Me]" sutton that thara‘is
unappropriated water available to the Mackey Drothora,
providing that ' tha Mackey Arothexs provide facilities
to poss tho watex that Mr, Cooper is antitlzd to, that
tha Mackey Brothers ba required to work out and submit
to tho Comnission their plans for such purposes, the said
plana to ho considered by the Comalssion with respect
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Hackey Brothsra - 2, Hovawbar 30,1964
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‘“té'anypietléﬁﬂihuy aay take ln rogard to water riqht
pﬂmt HO. 590"'1- . i
" i:
Thtl ozlico vould appxcaiate racaiving your commentn on thia

uaeter botoro pzoceodlnq turther. ‘H

' P ' ) . . Y ' * : !

Sincerely,

P

Jo » W. ,G’?I.m. .
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;,,{cc;ur. f d .Coo r,’Hardin rurn)is ntion. Butfnlo.s D,
S ovctpnc aamblin & Pueller, neile rourcho. 8.D,
;‘ygf‘j“ﬁnonn lnnnett, Buftalo. ‘South pakotea . -
LR Claire, Ledbetter, pierre, - South :Dakota - .
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‘No. 590—1 that Was: submitted by, Mackey. Brothers on’ July13,.1961. ~ These "
o fcop)=s are; vhat you'asked for. yhen I.visited with you on June 18 of this™
T year. s At: that tipe you: 1nd1cated that you wanted to kenp it active rather'
. than to withdraw .the_application : .

“r}:l discussed thfs‘application with‘Mruf

A‘ WATER RIGHTS DIVISION
A (605) 773-3352

L July 3, 1985

PO A YA
\F\\ Sy E—‘ A

'thn B. Catron

Camp Crook. South Dakota 57724
Dear Mr. Catron' '

S it ,anwﬂg £ ity o
he‘infbrmatinn contained in defe rred-app]1cat1on

WA 3‘}4‘:} ”"h‘;me ‘%nrwmsw fami»{-

James’ Winterton' of . our- office.ggHe .
said: thatif; :You'want:to_pursue ‘this application ‘you: should; write axletter

“* to. the Water Managemeny’ Board and ask for a: re-evaluation of application:: ‘
 Nov- 690-1: = Ho. action. has been“taken on 1t since the Board meeting of. January‘

15,71963, = There Rrobably have'been some changes in the area since that time,
‘The application.s
1the area and circumstances.

ould be resad»crticed and another 1nVestigat10n made of

‘If you have any q&estions regarding the matter please feel free to contart

this office.

ainccrely.

LeRoy J. Mernaugh

Hatural Resources Engineer

‘LJN ms

Enc. s
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_.zn--u-u.u cls of water from ground water to

150 acres. Proof of publisation recsived.

.o ! - 3
h-ﬁ——lb’t Sutton that this appli.=

Lh sct to the domsetic well interferencs
B l’m

Bamsce ¥. Weyec, Tulsze, 1012-3

1%““5&&“&&:&- water
&::)umllﬂm.ﬂm.!unll! lication not rve-

It was recosmendsd by the staff chet 1if , this appli-
mmmu-w-uuu.zm-gmm

«n explenatory latter written to the spplicant listing those
persons with prior watsr rights in that particular ares.

Mr. nuht-wdi seconded by Mr. Sutton that this appli-
cation be spproved subject to the domestic and othar irrigscion
wells clasuse and subject to the receipt of proof of publication.
Motion unanimously carried.

200 PM Rshesring Mackey Brothers, §. R, App. 390-1

Mr. Clair B, ledbettey, Attorney, was present representing
Floyd A. Cooper, vestad t holder and objector.

Mr, Grises reported that an snalysis had been made of this
particular problem bassd on the testimony and claims made by
the intsrested partiss and their sttorneys during the May 10,
1962 haaring on Application 590-1,

The following findings wers cited in a letter to the
Macksy Brothers and Mr. m.“qmuﬁ-u attormeys
Hus , lells Pourche; Domn Bennett,
Buffalo; Clair ladbstter, Plarre), dated Decesber 28, 1962.

.
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cation. I believe that it has dragged on long enough and we would
like to have the Commission simply reject the spplication. If at
s later time the Mackey Brothers should fils an spplication which
had protective . if at a later

Mr, Flicher: How old is this Cooper aspplicationi

Mr, Orimes: It was Mugust 28, 1961 - Mackey Brocthars
spplication was received Ln our office July 21, 1961.

Mr. Grises: Mr. Ladbstter do you have any different opinion as
to the spplication of the law as listed?

Mr. Ladbatter: No.

Mr, Grimss: The statuts, as it guldes the Commission work, is
written in such s way that the detarmination of the Commission
is on vhather or not unsppropristed water is avallable. 1f the
Commission decides that unsppropristed water is available, it is
sa.datory that thay grant this parmic. If At is the decision
that there Ls no unappropristed water then it is mandatory they
wisct this permit.

amother provision of the lew provides that Lf changes are
sscessary in & wetar right application in order to grant & water

il




o

L
=l

right or to prior rights, the Commission may demand such
changes in facilities as may be necessary.

¥r. ladbettar: It is your contention chat it Ls the obligatiom
of the Commission to grant the pevmic Lf the facilities are pro-

vidad to protect tha prior water rights.

Mr. Grissa: Yes, that the Commission determines that un-
sppropriated water is availabla.

Mr. Lladbettar: 1Is it mandatory that they first protect the vested

grant wvhather they do it with expressed provision incarporated
hhpﬂtﬂﬁn‘“uhm“rmnﬂﬂ

Mr. Grimes: Yes.

Mr. Ladbettar: That would put ths burden
davise the that is necessary rather than ask the Macksy
Brothars to de it and ask approval of it.

Mr. Grimes: 1 domn't think so.
is such that the burdan is on
not tall the spplicant what be
However, we are always willing

Mr. Laedbetter: It Ls our contention that the spplicant be requir-
ad to put in sn spplication that is a workabls one In order that
ths Commission grant it.

Mr. Davis: It was brought out that Brush Creek does contain water
during some pericds that hackey Brothers could use.

the
must do. This Ls his decision,
to

Wr. Fischar wowed, sscondad by Mr. Sutton that thare is un-
rﬁon‘“uﬂhﬁhuhmm“.m
faciliciss to pass the watar

that the Mackay Brothers be re-
the thair plans for

idared by the Commission

g

sssist the spplicant Lf “o wishes.




Cooper, a parmit will be and the sdequacy of the plan is
wp to tha Commission.

Mr. Grisss: Yes.
The motion was voted upon and unanimously carried.

Mr. ledbettsr thanked the Commission and asked that Mr.
Cooper ba consulted regarding the facilitiss to be installed.

—

4:00 ™ .

Magdaline Bessler, 339-1
Mr. Driscoll reviewed Application 559-1 as follows:

On April 6, 1961 & water right application was receivad from
Magdalene Bassler :‘rmm 1.436 cubic feet per second of
water from Rabbit to irrigate 100.5 acrea of land.

A hearing was hald by the Water Resources Commission regard-

ing this spplication on July 20 1961. At that ctime the scaff
pohnlmmlhmm&lt-hlnhmuunmluku‘.
At the sems time & number of objections were received. The appli-
cation daferrad and a latter was to Mrs. Bessler

wvas
asking for additional information to her spplication.
Tc dace, Mrs. Dessler has not complisd with this requaat.

On

November 26, 1962 the spplicant was notified of the sched-
uled hearing for cancellation. MNo response has been recsived.

Mr. Brue wowved, seconded by Mr. Sutton that Aplication
559-1, Magdalens Bessler, Bison, South Dakota be cancelled,
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