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. _nurrecen, ) 0’-).__ second=fant. of tno water of Speasfich Cresk in Lawrence
1 :
— QQunty.“Ehc sdater i to bhelveituyned fo its natural _channel about
i o
\ ariles below the moint_of divercion, o
|
oo - .
l‘.\ NTWUTE OF SOUTH DAKOT. t
L ) 58
i County of Muehas & ;
f i Pierre, Soutl Daheta, Pebruar: 6, 190.2.. '
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o ' . -

Date of first receipt of applicaiion... i INAL o R 9205
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STATE OF SOUTH DAKOTA.
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WATER LICENS! NO.

L.t 4 :‘.‘1 ..............
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NOV, THEREFORE, Ry w.rtue of the authority vested in me by the laws of the Srate of South Dak~a. |l

rele/J)' grant and contirm to...ENg JICUEETA '{ e L L P Y e e

Iof uﬂud City,. 3ounth Duketa ... . the holder... and vwrar.... of saia peroan Mo, .. 43:1 0 't

' ‘»}’a water hlghl dating from... .danuary.. 11’1\....1»9049. ....................... to the use of ....... "1-'0 .............. I

{l cubic r’eet“pnr sesond of the wuters of ....s! p“fiuhCr"ol’ ___________________ l

3{ in the Sounty o/....'f,':.A:nVI'EIIQ ........................ .. and State of South Dekota, or 50 much thereof as may })o
"l‘:

"« gubjest, however, to the laws of the State of Soutk Dakcta applicable to a license for wie use of the waters of the
, .+ State, end subjecl alsn, to thevl"cal nr community custoins, rules and regulations which have bsen or may be
‘ |adoptea from tima tc time by a majority of the usars from a common saurce of supuly, canal or lateral from which
‘ .,Jch water may be taken when such "u'cs and : egu’ar:ons Lave for their object the ec"nom:cal.l 8 cf suck water.

g . S .
N 2 ) ) WITN:: N Mv h:’nd' and the scal of m/ office at Plerre, South L'akotu,
’ ".'vthi:.._i_-..l"?.rd ............. day of ... January. .. A. D. Nineteen
i Fandred and...t.l.‘.l-?:j:gg.f.‘.: J
> 2. [
U | L SZsaaetall Lol
- State Engineer
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STATE OF SOUTH l)\]\(\IA

© Water License No....43-1 .

l

Qnurcc of Supply . -)p,a,dlff_l sh_Or ebk

e e J S b
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. al
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PROOF OF PUBLICATION _

STATE OF SOUTH DAKOTA %ss

(LL(/['\.A.— (,a.. n k_/

(,uunlJ 0f s
%/'_“““‘7‘”*“‘-/[ Vre s being duly

sworn, 4Icpos¢'s and says the annexad printed copy of Notice

\ Intention to Jdppropriate Water was tuken from the..

: ;7 Sia ¢ , , ,

: etk axt ber (ga.ct ho¥ a newspaper whicl
{ g :

4lur1ng the wlwlo time of ])IL’JZICILIIOI of said m)tiw imrciu-

ufler slalcd, has been and is printed and -udlhr'-ﬂd in the ‘

; R =N PR A et ST Covnty 9/

% » and State of Soutl Dakota,

A‘ V‘\". \ , . .

That the said notice was published in said newspaper on the
- . N 5 el . L. J—
I ‘ /'uIlowinﬂ dales: *“"1“‘44 O 7, ‘L“‘/ et
li (TL‘C —1404,_: r 0/4,..‘..,_0-.‘/.( - -u-_V‘ '?Ld-eulﬂ-uaf 7{l£'.

- MJ.J

" \;%7 j-}ﬂfnuauyu/ 17 P }'-774.6;‘“,4,,_7 //0 /

in cach and every issue of the full nwmmber thereof, the first

: . —tf O

. publication being made on thes_2... . .day n]/""”“w“/"

; 1987 .and the last publication on the.......... 7@\ N ieemmtly of

: /A/(Md/w/-';)ﬁ-‘/, upon whiclh days or times

of ﬁubliwtian aforesaid Lhe ncwspoper was regularly pub-
lished, and tiat during llu: wholc time. of smd pithlicatjon

lal N2 r\u'lfCﬂlL,(,au-‘ ‘»W' e

" was it buttf«f‘ "'"/:Jré& Hl.c-ﬁﬂm(ef*ﬂn:i p:.l:hsher ...... of

the said newspaper. % Ny :
: VE it 197 wta e oo

Sthseribed and sworn to ‘Z/c/‘orc ms this . HA . da;

e i /,(.

_ First Publicztion Jan ' 5, 1909,
{ .- Appropriation of Water
(Hluc of the State Envineer,
: Pieere 5. D. Jau. 4, 1909
| Notice s tereby ' given that the
Homestake Mimng company, wkase
postofiice address in Lead, Lawrence
county, S, D, has mzade an applica-
tion in accordance with the provisions
of the irrigation lasws - . of © South
Dakota, for a permit to appropriats
for betcficial use ones hundred (100)
cubic feet of water per sccond of
time from Speavfisk Creek, through
the 'Homestake pose:r conduis, . the
paint of diversion of which is to be‘
located upon the left bank # of + said
stezam 1 the N W. 1-4 of the S..
_E. 1-4 of rectior 8, Township 5 North
i Range 2 E; B. H. M, such water to
: be used for the purpose of power. The
puwer plantgo be upon the 5. 1-2 of
the N. E. x—?of the S. E. 1-4 of Sec
Jtion 15, T. 6 N.'R. 2°E. B, H. M.
Point of diversion cud. porrar plant
situated in Lawrence County, 8. D,
- This application will be taken vp by
the State Engincer at his ' oifice * at
Pierre for cousideration and approp-
rizte action npon the 5th Cay of Feb-
ruary, 1009, at 9 o'clock A, A, at
» which time all persons who believe
. thut thg prior rights would be injur
_iously affected or that the allowance
of the pcrmit weuld he detrivienial
to the public welfare, and also par.
tics making the application and 1o be
henefited are nonncd to be pLesent.

11t eq Ys1ys ) © wea nok uaqM

S tem Cakieat . L=

Nola oy _I'ublw..,f.'...

N

/“’/('/1'1)\1(“1”"(’ ,,,d/j
c{/(/(,m( /;m/ r-/ /if /e

’um"‘-m(/ cunty, S. D,

0
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i . I scknovledgo IEL(lp~ of your csteenod fqvor of thn 3rd lnnt ) enclouln" Vinter L 2
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[ uiCOHLU o, 41-1 inaued to thn Homestoke Mining Compun".fCOVcring the uee of 220 sucnnd _ o
" ) 2 X . L

A - o N '\
fuet of wn1nr aut of Spvnr‘;ﬁh Crch ]nwrnnus bounuy. ‘B, 0., for the devnlopmant of puwer

I uvog to hand you Hﬂrovlih

‘

fur e]f‘urzctl ’runa:ne;on to the cempuny's aorPs in Lend.
- I Sy
»!'

;‘drnrt fny 13 GO ‘to cover fucu for the f**mng und issuauce of pupurn in connoction with

‘ris iicenca.
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Vator Division No........... eis mpmeaen Water District |

-

Cervtificare of Gramination of T orhks

Liceort of Craminivg Cnginect _ '

To the State Engineer, Plerre, South Dakota: !

Dear Sir: I kereby cer'ify thet in accor dance with your letter of authorization dated . Vaterker 3¢,

19 2% . I have this day made a thcrough examiratioa of the diversion works constructed by

'
{
}
!
}
{
!
!
! ')
i
|
!
{
i
\
H
|

Horestake Mining; Compuny,u corporaiion orgfé}nizt‘d under the lwye of Cnlifcrnia snd

Ctransacting business in Lawcence L o .
e T e .7‘.-....,Cnunly, South Dakota, holuer....of permit No..i3-1 eeeeens To8uad
‘ o 13a] : :
upan app fon NoL.oo 1 C orlority ury 4 « ..
pan applicatior N2 ..2500 L .beanng dqze of oriority ef ... S@MINEY 4 1909 anthorizing the

diversion of... 100, - second feet of the waters uf. Spenriish: Creck
manufzciuring,  teenspartolisn azi craer .
~ burposes. I have 1e ianort o tie coadivon of ii» Lame as foliows:

[

AT B L

e o THE CIVEISIUI WIOFKS GORIDFISE! - o i eie e iamme i e ie e e ceie e ' ’ i“
Go i lE _ Sitiabsve B ’ Tesetsrmeeseesseesscesemenieer

'
'Y

v s

e .

- B R PAPRY v, . ’ Lo . . : i
i RN S HENEN . Y g g A PR A .":; i el K i '

One massive re<inforced concrate dam, 200 feet leng from iho heud gates mcross the main A
Julreyl cf the croek, resting on stsel vheot piling, driven o nn impoivious stratum, A
v » subatantisl conurete head works with four cngt iron injet gates for the control and -
} ‘regulution of the water; an upen corciete fiume, e:tending from the head getes to the :
{ tunnel entrance atout 100 feet; thence through a consiete lined tunnel 65 feet wida by . i o
" 8 foet 3 inches high in the:corter of ins arch, 23,800 {2e% long, discharging into a soucrote {é
forbey 30 foet ty 70 feot, in the walls of which the regulating gates sve tuilt, % The vater N
' ig conducted from thin forbay through =hose regulating gates into tvo linos of wood sieved >
pipe, 4 feot Lntoriul diemeter, sutstartinlly biilt into the wella of sald fortay, extoniing
" thenice 1270 foet o & large collerting cylinuder upon which -we srected 4 st-el stond pipes
for tre purpose of balancing the pressure and relieving the woter nf accimuleted ady,
subgtantially covered and oraced, nnd connected S0 this cnllecting cylindor ere threo stesl -
pressiure pipe lines or pengiucke, varying in dinmetor from 34 inchus Lo 30 inches nt the o w
power %ouss, each line 4000 for long.  ¥ron those' penstocks water is led ¢.roct by

ML

U

wazzles to the pelton wheels siiuate in the power siation heroinnfter descrited., B -J

——— - -y

.- PREC PR AP : 1y T ' g oL -
Subétuntialiconcru'x.e,/'firo proof uower hcuse, in v ich nro instolled three 2000 WV
Westinghouse generatory, driven bty douFie overhuny pelton water whoels; two eiciter
genoratora, toth water avd eloctrically driven; three banks of otep-up itranaformerr having
capuncity of the generatorn; switch tonrd control, ¢il switches nnd duplicnts transnisoion
1ine from tha powor station to ihe suk~station in teud City, from vhich tne power is
distributed to motors in the varlous works af the Homesinke 'Gning Cerapany. - The Location
¢f the power plent is en the st of the LV of tho sF} of Section 15 %, © H. W, 2 Faust,
B. 1., , Lawrence County, 5. B., nnd atout uvns mile soutl of tie Town ! Spearfish., The
transmispion line is elezen miles leng, carrying currant at 33,000 volts, - .

! ! et Ao e i} !

! e meeae iimie e saneicen s it s amee s W e wasiueam mew Gtws bammssmtncnnan: aatsamoe =

[

Tre vilization fer Lower, mining, or other dsnafizial uses coiaprises: . ...

e smecel iecm rrascan cisssrmssancansenns

|
) | |
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i {
|
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smaeee ! T
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Examin:ng Foginee .
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Permit No............. ';l

i ¢
g Water Div. No ... .. ... Watar Dist, |
| Certitfcate of ¢Cramination f
of C{lovks 3

ceee 49

e

L7 12,5 S

Vream .

FCovaty.
i

I £
L mourit

“Date cf Priceicy oo .

i
Recorded in Book oo 2
" Filed in the office of zhe State Engineer this

A.Do19.

State an.nf-‘cl
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FORM 0

Ferait Ne. ! 7~
!
! [ 14 z

Water Divsion No. ...2. .. .. Koorite Soyeaie Water Disirict

'etc“.*t’ficafc of Application nf Tlatey to Weieficial Use.

Deposition of Dolder

Ques: 1. State your nams, res:denrc- cccurari'-z =nd postoffice addrass.

Lnl

Ang T. 1. Grier; ra:udence nnd po')tox.lcc address leml n.; o-:cu’pution

, gppg‘iv._r;trginqe»n»b”qf'!’.om_gstnke ?'.’ining Company,

Ques. 2. If acting in behalf of a corporation, state its name, prinzival place of business {if a foreign cor-.*

poration. glve name and postoifize of statutory agent). vour position with reference to same, and your authority
for appearihq in iis behalf.

Ans. .1 o acting in Gehnlf of said Homosinke ¥ 1ninr Jumpany,n coxpora-tmn or( nn.‘eu

under the laws of the State of Californin; stututory ugnm‘. is ntove named 7. J. Grier,
'1.am alno_superintendant of snid vompany uad as such appear in its tehnlf,

; Ques. & State number and date of permit. ind data of priority you propose to csfablish under the
1 Vv

L pernmt. , W,

] 1 e . i

‘lt‘ ’ Aps. .. Bumbter of perniv, 43-1. Dute of pesmit, February 6, 1909, Date of

i _priority under cnid perrmit, Junuary 4, 1909. :

i

i\", Ques. 4. State source of water supply and give exact jocation of point of diversion.

Soutce of vater supply, uppnhlub Croek; .ccntion of poirt of divm‘qinn--
on ' ol €id 3f 8ec. B, Twp. 5N, RS 2ESBHL,, Larrence ‘Courty, 5.00, from which ™7
Cor..llo, .34 of Congrass. l,.l,u,c.e,xt,_tl.'...}3,-_._.:.7.‘-‘_,__l_-e_r_lrs._f.‘,‘,i,,,'l?.'i’,-...l,‘-',(!.‘fv!‘..kr.:.?.!l, left tank,

wues. 5. "‘ec ribe your works of diversien. and state amount of watsr they are capable of conveyiag
from point of diversion to plaze of use. and give namz of canal or ditsh or cther works by wkich water is
»
conducted to such place of use. . |
A
. Ro-irforced concroto don yresting on ateel sheet nlhngv nerses Vw vnlley;
cancrote nrxf coat iron hend gates Jor ccntrol concrete 1ined tunnel in rook 23,£CC fect long'
tvo lines 4 foot wool stiavaed n)pn,__f,ou,x{__fem,_in\.urnnl.._dinr.\_u ter,.12C0. feel lengithrece lines.
of steel penstock or pressure pipe,4000 fewt léngisnallest dinreter 30 inthes.  Hame of
tunnel-end pipe 2ine- senduii Homastuke Power Corndult----

Quss. 6. Sta's for what puaipose water js vsad and describe place of use. (If 1or irrigation, name
each subgivision in which used, and »umber of acres in each subdivisian thae have L£GTUALLY been
trnpated with said water,) '

Aps. \nutu. ig usod ror deveolopment of electric power. P.’mcv of pu‘vt‘l' ‘altm* on

Gk of 14 of L) n'f'”;dcﬁ'd‘p' 15, Mownehip € Nerth, Runge © Tufl,d
3. D., .nzout one nile jouth oi the Yovn of jpoariish.

Quaz. 7. I for other than jrrigatiann pvrposa2, state how applied, “vinount of horse power veperaled, elc.
Power ig generated through electrie generetors ot 1 *tha power stntdon stuve
A"""dns sPibed ) troddrittad to Lead, where applicd through motovis,” “Arount e
horge powor genoruted, rinimunm nlout 00U, to n mnxirurs of €CCOU,nccording to tlaw of
water in creok. o . S T

Ques. 8. What is the minimurm amounl of water required for the use spocifivd absve?
Aps. . 1CG pocort fool L

Ques, .0, If ~you kre no!- the psrasn or representatrsa of the corjoraticn ~towhan abeve ~mentioned--
permit was origitally issucd, plese state Fovs owaership was asquirsd by present holder,

Angom :
e Sorsepnarmans

T R TR T3

e —————1 o B | ] — o
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S e teeen b itme oll . [ I N
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Ques. 10. Srate whan, how, in what ameunt and to what extent the waler divertzd undar ahove men-
loned rermit nas deen us=u.

.

Ans _3ince atoui Apx‘ll 1, 1112 ..contiruously tu the Jbresent time by mcm*s .of the

N “

" diversion workg, power conduit and nov’or plant hereinbofores dercrlled ve have teen

diverting nll of the valer of Spearfish Cresk at:eiid “pointere 61vardlon.

.............. l- e -:-/’__
~

_ {\)IC’” ). C /\ Z.f_,('./«l/.?-/.. ..................................

I heraby t..erl:jv that the fore:fomg tea.lmony wa&(e d to the above subacnber befo.‘e its s,gnmg, tha! I

b lleve hlm ‘0 be the per=on he rcpl as nts hlmsnlf {o bu, aud tl‘at scud testlmony
{f

) before me, at my o,/:cv e A .C..Qf_d.."_..:'.......' ..............
L L S J/ ' .
© State of South Dakota, on tlus SRS <N
jLen o \ ‘7‘) - - RS T I e
. fé;[%—m.tv Yaras /—’
ey , . .
ty % i ¥
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 Permit No,.2iicieemeeni.. S :

' W'Pmnf—nf App! catlun 0 Waier te
R - Baneﬂcml llsa .

. v "”. .
Sy o . ‘ . i*
! . e R s

DEPOSITION OF HdLuzn.[

A

Amount of water_._...._..._......_...secoia feet

SOUrCe o e e e,
i .o T GOUPEY o el e e e i
4

M
: { Durpose

PI:]CQ cf Us=;

. .\\‘-.;‘ d l\-;LJ ,

H\ci o STAE UMMEED,

CRRE. - DAY, : Uy

SAH'*"L i LEA State ["glnw.

Recelved and filed
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7-1." o b K - ( '
hambers Bellar
C dus 0. Staden
ATTORNEYS AND COUNSELORS AT LAW
LEAD CITY, SOUTH DAKOTA

‘Hon, Semuel H. Lea,

]
LY

Pierra, S. D.

Deur Sir:

I beg to encloJL huwi;th, properly exec:ted,

1/2/13.

certificute of exuminntlon of works

'

4o

v Ly }nbinour, Form 23, and ceriificuts of

n14 in connectisn with Permii No. 43--;'
¢ "
theec exocuted in duc form.

oo '

nlthou"h ns 8 matqu

;he ‘showi nb anly

"fctt of wntnr.

o f
.\ ¢

funt st Fign

v
Qe

wvator, At Lhe time of mukin;

sncand -foet zould protutly cover any ordinary roraui

Lnnnot iasuc pnrmlt for noro ihan th-t

Ve )

to use nll of

amount,

H

are xvull; ihv owners of
RN .

i
in yview of 1

furthnr fact that we are prcving our:

yuter users t-low us,

froe of ica and 1a larger qnun.;tlns *ann hcrofofnro

Cooiy ozcaeral to we tand puasibly the permit ocould bte

vorks nra oanzeplibla af waeing, to-wit,

Yours raupectfuily.

{ Homssteke Mining Compuny.
goes to the gxtort of obtai-ing

nf fuct tho works are susccptlblo

At the sems time vwe do use nna are
“ha wn“ur $n the siraem up to 120 sccond=-{uot,
nll of ihe riparien lunds hetwéun our intnke and
extes quite u public teneincter

in thut we arc delivering thn ww*er af

120 accueni-ieet

zpplicaticn of water to Lenefxcxul ugse, Form 24,

1 trust you will find

100 second~

L]

o' usirg 126G wecond-

our appllcuulon,hovevcr, we felt thnt 100

conditions and we ngsume nLOw that you

prepared

0

In view o ihe fact that ve

power plnnt, nnd

to ull

spaarfish Cresk inwo tho croek

five milasz neuarer +y5 auch water users,

for tha full gquantity thet our aresent

tnataad of 100,

oA brindintsi,

J IML)
O*FIGE eF §TAff £

PIhH!H-(,.,Ah

’SIFErq
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Dear Sir:i- = o o

N

~.

January ';?5‘5'
Taird, oY
1 ’) 1 3- o f_l:

e

Mr. Chambars Kellar, : k%
Lead, So. Dak. "

I
‘

. iy This is-to acknowledge receipt of your letter of the 2nd inst
togather with certifiocate of examination of works and oertifionte of

“application of water to benefioial use in coniuection with paermit No,
"+ 43=1 of the Homastake Mining gompany. - : ’

o L TN S ' A\ oo
I not> what you sny abeut the application having beesn made

"

to ooﬁpriee the use of -only 100 pscond feet of water, whereas the works

are capable of using 120 sacond faet of water. I notz that you would
1ike to have the liocenus cover the larger amount, since this amount oaw

~be made upe of when the water is available,

SRR ol

T hand ydu herewith Water.lizerse No, 43-1; this conplotes

the water rignt of the lomentake Mining Company unler iis permit boar-
‘ing same number.  In ucocrdance with the statoment -of capucity and tho

request made by you that the larger quantlty of wator be designated, 1
heva mude tho license t¢ cover ihe use of 130 sccond feet of weter,

W The feas covering the [iling and issunnce of the papera in
connuation wish Water Lise-=ze Ho, 43-~1 amount tc ¥3.00. These fcos,
whioh ar~ iurned into the State fransury, shculd be gent dircet tc
this office.

Youra voery truls,

gtate EInghneer,

Y



N) r’

e
B
e

24

P AR R

3

o= [T%T. 3
S ES‘ >
M Aad D0 S B A

Ao of South Dy i

X

i

o Hepartment of State %j |
i Lo ; ‘1 ;
i 5

8
o
B s SRR EE
2 ‘ RN RRRRs | (s

reaadataid

,1111111'\ States nf Awmerira,
State nf South 1 Daknta.

__,.—_J

Serretivy’s Officr. %

T DG Srevetary of St of Sinth Y WAetet centel gr?

Tl LRI A I AL T 4 K2 TR 8 o MG 1% Ty,
SRS
.y 52 Nx, ] 0 | P2 ‘4 gl 9 i 1 D » \

I

190 5 T~
T

§ T
S
[ L

R
1

P {

e

\i

™

£ (N

3008
boe
-

ET}F': A
= ’-. 4
Ml

T
'

J'ﬁgw‘
e 3

X7
.
P

'ah‘l.
3 al the \Cdly of Svirre ey . 28EN L .{
-} Y - . //
w \ 2V - Y-IAL‘.,CIL__V —ed = o L
L 4
o / // / /4 :-'
R I/./
4
- /mf 2% /,,/,/
‘r" 4 e -
- /un/m'/‘/u/ iy ¢ /‘/[iﬂ/r

Lecficr af the Orcar el therecy. ov Aereliy cortyy theat e BB

asvsoeel e ns // writing 6 a ne an earrect (el y //
 AMTHLEL ARTICLES 0F IICORPIRATIN_ 0D %
,__HQ' TSTAKE  LINING__CALRANY

el f}r// o fele ////'fﬁ/ “wtrel rrte lets: cemplared 1r0th Moo ertytintd neir s //7( o

wies efeer.

SuAeslineny Wl%uw/ I e fereuntor sel ury fiond end (//f’nr/ Ye

)

2 Ny
1'1':1 ﬁ%ﬁ.&‘ﬂx .

Crrarl !f/’n///-////r $Slute S Lrnth I ekt o/r//(/7 "ﬁ

(N

L

)

S




' "inin ; Qo AapUnyY wore by o rolority
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erganisod and exxtoting wder end by virtao ¢f tho latd of tho

Storn 02 Californin, sud tha Prosildent mmd Sncvotbtidyy raspintivoly
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i + ARPICLYY 07 1Hng “"L1ATT H A

SUARSTAZE MIBING ¢0FANY.

Enes all von by toese Frocangh, Hoaoun, Gho unua'uignnﬂ,
Al of wiw aro eiivizonn and renidants of $w Steta of Nulsfoerpia,
havo this dey velunterily conceigtod ouwaa lvog togoeiina, 67 L7
pﬁrroso off fonndig; o acrpoestion wider fho Lagpd of thm Hinto of
(dazit x’x;‘i fie

AN o do hevahy cortify:

Plruil That the nomo of waid coricrrt;na ar1i L

HOUHESTARY SI5ING QOHPANY .

Sooondd what thn xdrrsunn for vhidceh L4 fa forved e
U R Ph A zamo, lepya, lesple, ovn, sell, dovalop npd vorw
ninon end nining alsing within tha Stuts ¢ Sonih nrkhta, end
oluowhtvc in the Unltod Steton.
20 T Gnll, presiesg onl o soqidro yatar ead vewer-rdhte: Lo
coratraat, nalnteln od crerszte fiuwaen, congduods, ravsaryoirn,
dtdonon ond w*zn-linnﬂ, nseopnery onr oxiadiont for thy ugon A0
thin cemzeny, ne affor oawelvihny i3 v b s eovnlirennit o
of thip company, w s0ll :n -otributo Lty sursiun watarn bo
Cthars,

¢ To Iy, aell, ol oo aal iu ahoves o gtenk g 6Ll prtions

ut

el ethor acreycroticng.

-

-1

Lt 7o ecagdro hy nuratigo oy of e ion, cum, wee, doaal in, nely,
gunlgn, print, convey 4“(G2?Hrwino ALvnonsn o podonts and voba b
Mehty and Jladngen for «ny ond 131 inds o invaaticnms, Jovioon
ey Lrppavongnte,
G And pover LY bo oo An Y Tondyna o st cdpdag in gada
Bhuio of Sonth Nexctn oot dygaiove tn Coe Unstod Stunon, st one
AC s oont avoxy 2at et Ahin weEuY G e anancar in avrrvin o oon
the brodroas 'O chish Phae ool oh5en g o 9

T Iwal Wt Les gL oen wsore 4 o tnadpal Boo nesn of natd

norereticn 19 4o bhe tre santad, 1a e Sl e “cinty of Son
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Me. Samuol 1, Lea,
T N ‘
stnte ilngineor,

Rierrs, S, D,
" Dear Sir: :
Your lettor of Zecembor 30, 1912, asking mo to ninxe un saxnmination of th rorks

of the Homeatnko hydro-electric plant on Spearfish Creek, ln South Dakota, received this
- day. I hereby accept the dutiee imposed upon me by this lettor und will make proapt renort

upon tho gamo.
Youra truly,

PR IR V7 E’r "e'ﬁ““\'fé‘ @C(‘-Lf/’\,(’(—;ﬂkt

Engineer,

¥ AN

OFFIRE OF STATE ENIREER, \—ﬁZ,d’

PIERRE, 6. DAK. _ )
Jan s o



POLIIT OF DIVERSION: “nenrfish Creek inlsgt Sece 8 . 5 N., Ro 2 E.

MEGEIVE]

i

“YER 1 1931

=
%3

YWATER RIGHT NULBER 43-1
s W o 1, ! ~ g e e g
| HOMESTAKE MINING CO. SRR T LR Y YN
: .. . . ) . VOTIRAT N (eAR
1. Do you now oun the lsuds to be irripgated, or if for inuwstrial pur—i’“!“

osen, the promerty, a3 ilisted in your ociginel watevr right applica-
P pAog Ty . = UL
tion?

YES X%

2. If you are not at present the owner of the iznd to ve irrigeted, or
other property listed in the origirel application, please give nsme
end address of the present owner.

& e———

- ——

-3,  How many acres did yon irrigate during the - S e mrme

atres..

1930 crop seeson?

1929 crop eeason? ____ acr'es.

ez eee - —.-1928 -eTOP-5 K

2as0n:.. acre8.. ...

T

~ o A+ Ir your origlnal applicntiocn was for industrisl or domestic purposec,
e was the water nused in substantislly the amount and for the pvrpose
//\\ stated in the application during the years 1928, 1929, and 1920 7
. -

Yes, for industrial purposes, to-wit, dévelogment of

.. hydro-electric power.

5§, If the distritution of water, or the uce o. water by others, hua
been ungatisfactory in any manner, please vrite your objection in
full on back of this sheel, or use sevarate sheet if neces: ry.

i v

\ . — -
, -
A e '
v . =
——
- PN
v,"'b'A
PSS s .

Dated January 31, 1931.

STGNED, __ HOMESTARE MIKING COMPANY

X3¥KEA m{%& &':-7(44/:;’/

-t o —

Agsichant Gonefsl Manager.
< ¢ e



: ®
&
o 52720 vonv v
i T
Aprreemant TH The “iranit Joart of Lhe tindted
varcaue Water Yower and Stefes, witain and for ¢he vestern

Flectriccl Transriscion comruny; Division of tha MNDistriet of Couth

To i Dakote.,
Eomestake Mining donpan - { Capcade “eter P(yer & Kractrical Trenc-

Filed for record Feby lst 19CE  mission Comnunyv,norporatiorn Plpintiff

i
. i T8
ut 3-2C Cleolock P, 1, ; )
Edwerd Trevock s | Momestolre Mining Jomoeny, Bleek Hille
Reriuter of Deeds 1 canel & Vater Jomeny uud Thomes T
BV F X Ellic Deputb ’ Grier, Defendounie
o ] ’ - .

= R A |
t 1s stinnlated and egreed by and hetween the nerties in ti» ahovwe

entitled ceuse that on the teztimony takern und filed in this cose,

anplving the luw thereto, the. the defendents rre eutitica to the

Tudgement and C2cree of this court, dismissing this ceuce rhont, .6

PR Y
BT TN
A\

marite or as the dciandents skell determine, enterins e denrae gud ing

- et

the title to s0 much of tre wiers flowing in Sperriisn Jreel and ice

hrovehcs, situeted in Lawrence connty, Gouth Dakota, o is ineluded

|

in tre wweter righte «rd Yozations se' forir. in the defendsnt:e answer
to the wmended %ili of cormlaint,

Theiefore, it is stinulated and agreod thiet the court sz.y» upon

apnlicetion of the dafendants, mnke end enter an ordur‘;ithur dismissinj
tre nlaintiffs emended bill of ceomonlaint u-on the meriti: , or entearing

€. deeree auleting the title to ithe wim%ars flowing in the mein or
rometimes called middle Yranch of Spenrfisii Oreek ns the same flows

past snd are found et the hewd of defendants inteke, includiaz alsc

the wetersfoind in Juniver Guleh, sometimer called Reudiok Gusloh,

Just below the point where the defandn;tc rropose taling the waters

oul of said oreek, und to the extent of all the we.ters flowing there,

estimated to be ebout ten gubic. feot per recend, and aleo inel:dine
the watare ot the oart branch vs fork of said Spearfish Jraevk et tiho

point whery ono dafeudants acvort their water vight pnd loantion,

i

R §
whioh 4f nt tho poin® where -the dofendants are erecting and ooneti. 3t-

!‘X
ing oopamaing pland,, inelading all the wetere Tlowing down the arew),

e

to thet pos. ', ar well oe thore visieh ore talen into what isknown

a6 the Ponke aiten, oo well ¢ trose fond helow down to nnd inosluding
. {-



-
{
t

the slte o! nuid “dmping plant, ttes2 deorees end judzement tc he
enlered wilthout costa tc tne plelintiff,

And it 45 1 'rther stinslated that whatever crder may bha necesyary or

- desired bty the said defendan’te with reference to tne continusnce cf

Qf said causs or its submipsion pt any place wicthi n the disgtrict to

the court, or for any other nurpose, may he herd aud‘entared on
ddféndéﬁta hpplioation without costs to the plaintiff,

I TN
| Dated, Deadwood, $,D, Septemhar - 19CC

cascade Water Power and Xlectrioel Transmission Company

By R N,Cgden
. President

S VWm L MoLleughlin

. Searetury

R N Cgden, Molaushlin & HeLaughliin

rttormnevs for cormleinent

Moody Kellsr & Noody
Atlorneys for defenuinte,

Endorse¢d, Filed Jany 26th 1905

Cliver S Pender Jlerk
Ry Bron F Degue, Meputy

United ftatee o Ameries
Dictrict of o -th Dakotn,
I, Cliver S,Pendnr, <lerk of the Mreuit Journ of the United {itates
of Americs ftor tpbe Distrioct of South Drlotr do bers’y» certif:r trnat
I hove carefully comrcired the forepolng copy wiitn too origirel hereof

weieh ie in iy eustody as esuch Jlerk, and such oopy is & correct

" Transorint from such'original,

caronde Water Powner ¢ Fleotrical Iranemiseion dorpany A Cornoration
v 5,
domestake !Mining company, Blaek Hills Janal and Veter Jompenv and
Thomut J , CGrier
In Testincay “hereof, I Luve kerzunto set myv hand &nd aftixed 1»e
528l of srid Court at Deadwood, South Pekoia $n tle suid Dirtrietl,
Lfis let day of Fedruwry A,D, 19C5H
Cliver S Pender
(Senl) clerk

v Rvron P Dague
Dop ty



DEPARTMENT OF WATER & NATURAL RESGURCES
Joe Foss Building

523 Enst Capitol

Pierre, South Dakota 57501-3181

>

" GRrATFaces, GREAT PLACES, (7 -/

May 6, 1991

TO: Spearfish Creek Water Right Owners
(See Attached List With Priority Dates)

FROM: John Hatch, Chief Engineer /” 4({[/%/
vivision of Water Rights Z&d&

(605} 773-3352

SUBJECT: Diversions from Spearfish Creek

If drought conditions continue in the Black Hills area during
1991, we expect another irrigation season with very low flows in
Spearfish Creek. As I understand it, during the 19Su irrigation
season, there were short periods of tims when there wor= no flows
in Spearfish Creek at different locations.

\
I believe that a short reach of the creek channel below Cook
Ditch's diversion received tne most attention from the new
media. Although state law does not require instream flows for
fish and wildlife and aesthetic urposes, state law doas give
preference to water for donscstic use which includes livestock
watering.

We would like to work with you to maintain minimum f£lows in the
creek for domestic use during 1991. MNaintenance of minimum fl.vs
should reduce news media attention to Spearfish Creek.

If you have any questions, please contact Del Brosz o1 Rassool
Ahadi, Division of Water kights, 523 E. Capitol, Pierre, SD
57501. Phone: (605) 773-3352

cc: Rerresentative Harvey Krautschun



SPEARFISH CPTEK WATER RIGHTS

PERMIT NO. NAME PRTORITY DATE RATE (CFS)
%431 Homestake Mining Co 01/04/1909 100.09
138-1 city of fnearfish ©1/12/1917 0.50
141-1 City of Spearfish 03/01/1919 1.10
148-1 City of Spearfish 01/27/1930 1.50
i50-1 Citcy of Spearfish 01/27/1930 1.00
+1041-1 Us, Bur Sport & Fish 02/19/1937 6.66
X1385--1 Homestake Mining Co 10/01/71876 1.67
138€6-1 w;]ton—Schuler Ditch 03/20/1887 8.50
13é7~1 Torin—-Evans Ditch 05/01/1376 14 40
1388-1 Powman Ditch 06/11/1877 8.0
1289-1 Cook Ditch 06/10/1877 21.60
1392-1 Mann Ditch 03/21/1878 1.45
1394-1 Kemper Ditch 07/31/1821 33,00
1399-1 Cook-Burns Ditc 06/15/1881 3.0
1400-1 owens-Gay Ditch 03/01/1877 1.74
1403-1 Ramsdell Ditch 10/01/1876 2.00
1416-1 ‘Richard Cundy 04/01/1920 0.20

“ « Power Generation, non-consumptive
+ - Fish Hatcher in City o Spearfish

X - For municipal use, City of Spearfish

| @O VG
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HOM@AKE

HOMESTAKE MINING COMPANY
630 E. Summit Street
Lead, South Dakota 57754-1700
605-584-GOLD (4653)

January 16, 2004

D;pt of Game,

1 & Parks
Fish So 5501

Mr. John Cooper
Secretary

SD Game Fish & Parks
523 E. Capitol

Pierre SD 57501

Dear John:
At the request of Vic Pawlikowski, Federal Emergency Regulatory Commission, [
am forwarding to you a copy of the Emergency Action Plan for the Spearfish

Canyon Hydroelectric Projects.

If you have any questions, do not hesitate to call me at 605-722-4875.

Sincerely, RECE’VED
Todd A. Duex PROGRAN ' ©
Engineering Division Manager

Homestake Mine

Enc.

cc wo/enc.: Vic Pawlikowski
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SPEARFISH CANYON
HYDROELECTRIC PROJECTS
EMERGENCY ACTION PLAN
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| I_EAP Flowchart

EVENT LEVEL

Unsual _DETERMINATION e
"é’j;’:t POINT-OF-CONTACT: — E”;’fe"cy
Mark Tieszen v

(605) 7224680

."RESPONSIBILITIES‘“ L

THE LAWRENCE

FF'S OFFICE..

{4) KEEF LOCAL AUT HORITIES

INFOS OF THE STATUS OF THE

P¥lowchart xis

BUSINESSES LOCATED

~ __DOWNSTREAM FROM THE DAM

| .'PR.OCEDURES

"(4) RESTRICT USAGE OF HIGHWAY
~14A (SEE FIGURE 2) IF NECESSARY

©) TERMINATE EMERGENCY

RESPONSE ACTIVITIES.

Revision No. O
December 2003




Il. Statement of Purpose

The purpose of this abbreviated Emergency Action Plan (EAP) is to minimize the
potential for loss of life and property damage within Spearfish Canyon in the event that
water released from Savoy Dam or Little Spearfish Dam begins to overtop U.S. Highway
14A. This EAP defines responsibilities and outlines procedures for notifying emergency

management officials and for closing U.S. Highway 14A in the event of an emergency at
one of the Spearfish Canyon Dams.

B A 2003 Hazard Evaluatlon report by W. W. Wheeler and Associates, Inc. indicates
that under reasonable dam failure conditions, failure of any of the dams will not

srgnn‘lcantly increase the potential for loss of life or significant property damage
downstream However, because some overtopping of U.S. Highway 14A could occur in
the event of failure of the Savoy Dam or Little Spearfish Dam, the Federal Energy

Regulatory Commission (FERC) has requrred that Homestake Mining Company
(Homestake) prepare this abbreviated EAP. Based on the results of the 2003 Hazard
' ) Evaluatlon report, U.S. Highway 14A is not expected to be overtopped if Maurice Dam or

_ Forebay Dam should fail. As such, emergency action procedures such as notification and
suggested road closings were not included for these dams.

' On August 13, 2003 the turbines at the Hydro No.2 facility were decommissioned
iﬂ " and the generators shut down. Subsequently, the Savoy Dam and Little Spearfish Dam
? - aqueducts were closed. On August 1, 2003, the Little Spearfish Dam and associated
‘water nghts were transferred from Homestake to the South Dakota Department of Game,
# . rsh and Parks

_ III. Proieet Description

The Spearfish Canyon hydroelectric project features that are owned by Homestake
and the Iocatlon of the project dams are shown on Figure 1.

o

Hydro No. 1 lies adjacent to Spearfish Creek just east of Spearfish, SD. Water for
this facility is diverted from Spearfish Creek at the Maurice Dam located about 7.4 miles
upstream. From the Maurice Dam, water flows via gravity through 4.5 miles of aqueduct
into the Forebay Dam and then through 1.0 mile of aqueduct to Hydro No. 1.

2 Revision No. 0
December 2003




- _: The Maurice Dam is located along Spearfish Creek about 7.4 miles upstream from

Hydro No. 1 and 6.0 miles downstream from Savoy. The concrete dam is 4.8 feet high
with a total crest length of about 130 feet. The dam has two spillways with a combined
width of 22.5 feet. Atthe spillway crests, which lie about 1.0 foot lower than the dam crest,

the dam impounds 1 to 2 acre-feet of water.

| The Forebay Dam stores water conveyed through the aqueduct between the
Maunce Dam and Hydro No. 1. The impoundment was generally constructed below the
natural ground surface. However, the concrete spillway section has a height of about 10
feet wrth a total crest length of 8.9 feet. The spillway empties into a 48-inch-diameter CMP
culvert that discharges into a natural swale tributary to Spearfish Creek. This dam
lmpounds less than 1.0 acre-foot of water.

., The decommissioned Hydro No. 2 lies adjacent to Spearfish Creek about 1.0 mile
upstream of the Maurice Dam. Water for this facility was diverted from both Spearfish
Creek and Little Spearfish Creek. The Savoy Dam impounds Spearfish Creek 6.1 miles
s upstteam from Hydro No. 2 and the Little Spearfish Dam impounds Little Spearfish Creek
' 0.3 miles upstream from its confluence with Spearfish Creek. During operation water
: ﬂowed vua gravity through approximately 4.5 miles of aqueduct to Hydro No. 2.

.. The Savoy Dam is located along Spearfish Creek about 1.0 mile upstream from
‘Sa\(oy end 4.3 miles downstream from the intersection of U.S. Highways 85 and U.S.

_‘ Highway 14A (Cheyenne Crossing). The concrete dam is 8.0 feet high with a total crest

- length of about 80 feet. The spillway consists of six 10-foot-wide by 3-foot-high flashboard

sections. At the tops of the flashboards, which lie about 3.0 feet below the dam crest, the
dam impounds 6 to 8 acre-feet of water.

The Little Spearfish Dam is located along Little Spearfish Creek about 0.3 miles
upstream from its confluence with Spearfish Creek near Savoy. The concrete dam is 7.6
feet high with a total crest length of about 294 feet. The spillway consists of a 53-foot-wide
stop-log structure. At the top of the stop-log, which lies about 1.0 foot below the dam
Crest, .the dam impounds 1 to 2 acre-feet of water.

3 Revision No. 0
December 2003
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IV. Emergency Detection, Evaluation, and Classification

An unusual event or emergency event may be detected by observations at or near
the dam by Homestake personnel, visitors to the dam, or the public. In addition,

environmental conditions, such as an earthquake or severe weather forecast, may

“forewarn the occurrence of either type of event.

- After any event is detected and reported, the Homestake Point-of-Contact shall be
responsible for classifying the event as an unusual event or emergency event. If the
Lawrence County Sheriff's Office or other Homestake personnel receive notification
regarding observations of any type of event at any of these dams, that 'perso'n shall first
contact the Homestake Point-of-Contact and he/she shall determine the appropriate event
classification.

'« An unusual event is defined as an event which takes place, or a condition which
B develops, that is not normally encountered in the routine operation of the dam and
- _Wil[ not cause overtopping of U.S. Highway 14A. An unusual event does not

i require immediate operations in accordance with this EAP. Homestake shall take

V __ i-';appropn'ate steps to address the unusual event. An event initially classified as an

A _‘"jUnusuaI event may later be classified as an emergency event.

e -":An-f emergency event is defined as an event which takes place, or a condition

- which. develops, that is of a serious nature that may cause overtopping of U.S.
; 'Hig'hway 14A and endanger persons or property in Spearfish Canyon. An

- émergency event requires immediate operations in accordance with this EAP.

4 Revision No. 0
December 2003
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V. General Responsibilities

1.

2.

3

Homestake shall, upon event detection and reporting, evaluate the severity of the

event and classify the event as either an unusual event or an emergency event.

= If the event is classified as an unusual event, emergency action procedures
are not necessary; however, Homestake shall take appropriate actions to
address the unusual event, monitor the event, and be prepared to declare the
event an emergency event and enact the emergency response procedures if

the event worsens and begins to threaten public safety.

« If the event is classified as an emergency event, the following emergency

response procedures shall be immediately performed.
Homestake shall contact the Lawrence County Sheriff's Office (Sheriff) to notify
them of the location of the dam at which the emergency event has occurred and
the severity of the event.
Sherlff shall notify the Department of Emergency Management (Search and

Rescue)

. Sherlff shall notify all residents and businesses located downstream from the dam

: '_ _at which the emergency event has occurred and shall implement appropriate

7.

8.

f;éyacuation procedures.
"Homestake shall send personnel to the dam site to monitor the event and keep

_‘Iocal authorities informed of the status of the event.

Shern‘f shall, if necessary, restrict usage of U.S. Highway 14A for those sections of
the highway that are in danger of being overtopped. Figure 2 provides general

. _g‘gldellnes as to possible highway closure locations for an emergency event at

ngoy Dam or Little Spearfish Dam.

Sherlff shall terminate the emergency response activities when the event has
been reduced to an unusual event or normal operating conditions.

Homestake shall review and update this abbreviated EAP on an annual basis and

send any revisions to the plan holders listed in Appendix A.

5 Revision No. O
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APPENDIX A

LIST OF PLANHOLDERS

_ Planholder: Plan No.:
'Homestake Mining Company- 1
Mark Tieszen (Point-of-Contact)
630 E. Summit Street
Lead, South Dakota 57754-1700
(605) 722-4680

: LEWrence County Sheriff's Office 2
 Richard Mowell (Sheriff)

78 '_.S.herman Street

Deadwood, South Dakota 57732
- (605) 578-2230

Féderal Energy Regulatory Commission : 3
Diviéion of Dam Safety and Inspections - Chicago Regional Office
Peggy Harding (Regional Engineer)
230 t_'South Dearborn Street, Suite 3130
Chicago, Illinois 60604
' (312) 353-6171

A-1 Revision No. 0
December 2003




SD Eform - 0495 V1 NOTICE OF TRANSFER OF OWNERSHIP

To:  Chief Engineer
Water Rights Program, DENR
523 E. Capitol
Pierre, SD 57501-3181 Date:  May 3, 2004

Water Right/Permit No. 43-1

I/We request that Water Right/Permit No. 43-1 formerly owned by:
HOMESTAKE MINING COMPANY OF CALIFORNIA be transferred to:

New Owner Name: CITY OF SPEARFISH
Address: 625 FIFTH STREET
City, State Zip SPEARFISH SD 57783 Telephone No. (605) 642-1325

Title to the following described land(s)/property has been transferred as described above:

N/A

- I understand that the validity of Water Right/Permit No. 43-1 has not been determined by this transfer action.

If 1 have any questions on validity, I understand that only the Water | Management Board has the authority to determine
if a water permit/right is valid (see note below).

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program, as
evidence of the change of ownership.

A fee of Two Dollars and Fifty Cents ($2.50) is required to cover the filing fees as required under
SDCL 46-2-13.

I, CITY OF SPEARFISH, the new owner, certify that the above information is true and correct.

CITY OF SPEARFISH

By: WAW

J e:@A Krambeck
Mayor




NOTE: Water permits may be cancelled for nonconstruction after the five year construction period has
expired. Once a water permit is developed and the water used, the permit becomes a right. A
water right may be lost for three reasons:

1. Abandonment - no intent to use water and use is abandoned.

2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.

11/2002



Hood, Nies & Dardis, P.C. & sume oo
ATTORNEYS AT LAW Lester Nies
Suzanne M. Dardis
Bruce L. Outka
Carol J. Vavruska, Paralegal
P.O. Box 759, 109 Main Street Spearﬁsh, SD 57783-0759 Kristin D. Nies, Secretary

April 30, 2004

Eric Gronlund

Chief Engineer

Water Rights Program, DENR
523 E. Capitol

Pierre SD 57501-3181

Re: Homestake to City of Spearfish
Water Right No. 43-1

Dear Chief Engineer:

Enclosed for filing is Notice of Transfer of Ownership of Water Right No. 43-1
from Homestake Mining Company of California to the City of Spearfish. Our firm’s
check #4181 in the amount of $2.50 for the filing fee is enclosed.

Please contact me if there are any questions.

Very truly yours,

-

E. JAMES HOOD

EJH:cjv
Enclosure
cc:  Mayor Krambeck

Finance Officer Elizabeth Benning
Public Works Administrator Cheryl Johnson

Phone (605) 642-2757 Facsimile (605) 642-2751 E-Mail hoodnieslaw@rushmore.com
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RECEIPT

. WATER RIGHTS PROGRAM
South Dakota Department of Environment and Natural Resources
Date May 5 ,2004

RECEIVED OF Hood, Nies & Dardis PC, PO Box 759, Spearfish sD 57783

The following amount in fees for services rendered as provided for by law:

Fee for Application for Permit No, . to Appropriate Water, to construct
and to put water to beneficial use

Fee for Application for Permit No. . to Appropriate Water for Future use

Fee to retain Future Use Permit No. after period of seven years.

Fee for Inspecting Constructed Works, confirming beneficial use and issuing

Water License No.

Fee for Filing fransfcr Form 43-1 ' 2] 50

Fee for

Fee for Issuing New Well Driller’s License No. for C.Y.

Fee for Renewal of Well Driller’s License No for C.Y. ‘

Fee for [ssuing Well Pump Installer’s License No. for C.Y. |

Fee f;r Renewal of Well Pump Installer’s License No: o ) forC.Y. |
(Any Other Work Provided by Law) TOTAL 2.50

No. M4l @4?5 By DOJ\QCL«Q Q\QJ‘QLK |



RECEIPT
5

Received for filing at 2 20 o'clock P .M., CDT, this X day of May, 2004,
Notice of Transfer of Ownership of Water Right No. 43-1, together with check #4181
drawn on the account of Hood, Nies & Dardis, P.C., in the amount of $2.50 for the filing

fee.

STATE OF SOUTH DAKOTA DEPARTMENT

OF ENVIRONMENTAL & NATURAL RESOURCES
OFFICE OF THE CHIEF ENGINEER

WATER RIGHTS PROGRAM

o L d Sl S




/,Q_@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
s PIERRE, SOUTH DAKOTA 57501-3182

BH[M FAC[S GHW PLAC[S www.state.sd.us/denr
May 6, 2004
Jerry A Krambeck, Mayor
City of Spearfish
625 Fifth St
Spearfish SD 57783

RE: Water Right No. 43-1
Homestake Mining Company — City of Spearfish

Dear Mayor Krambeck:

I am writing to acknowledge receipt of the ownership change for Water Right No. 43-1. The
transfer has been completed. The water right formerly held by Homestake Mining Company of
California is now held by the City of Spearfish.

If I can answer any questions for you, please contact me.

Sincerely,

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

c: E James Hood, w/Hood, Nies & Dardis, PC
Katl Burke, w/Homestake Mining Company



HOM§\§‘AKE

HOMESTAKE MINING COMPANY
630 E. Summit Street
Lead, South Dakota 57754-1700
605-584-GOLD (4653)

January 16, 2004

Mr. John Cooper
Secretary

SD Game Fish & Parks
523 E. Capitol

Pierre SD 57501

Dear John:
At the request of Vic Pawlikowski, Federal Emergency Regulatory Commission, I
am forwarding to you a copy of the Emergency Action Plan for the Spearfish

Canyon Hydroelectric Projects.

If you have any questions, do not hesitate to call me at 605-722-4875.

Sincerely, REC E’VED

G 7. f) JAN 28 z0p4
? WATER Rig

Todd A. Duex PROGRAN S

Engineering Division Manager

Homestake Mine

Enc.

cc wo/enc.: Vic Pawlikowski

43-/
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 HOMESTAKE MINING COMPANY
' LEAD, SOUTH DAKOTA

Q:\1635\EAP\EAP. doc : Revision No. 0
December 2003
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EMERGENCY ACTION PLAN
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| . EAP Flowchart
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__DETERMINATION
POINT-OF-CONTACT:
Mark Tieszen
(605) 722-4680
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II. Statement of Purpose

The purpose of this abbreviated Emergency Action Plan (EAP) is to minimize the
potential for loss of life and property damage within Spearfish Canyon in the event that
water released from Savoy Dam or Little Spearfish Dam begins to overtop U.S. Highway
‘14A7. This EAP defines responsibilities and outlines procedures for notifying emergency
management officials and for closing U.S. Highway 14A in the event of an emergency at

_ ohe'of the Spearfish Canyon Dams.

_ A2003 Hazard Evaluation report by W. W. Wheeler and Associates, Inc. indicates
.that under reasonable dam failure conditions, failure of any of the dams will not
: 'srgnrt” cantly increase the potential for loss of life or significant property damage
| downstream However, because some overtopping of U.S. Highway 14A could occur in
the event of failure of the Savoy Dam or Little Spearfish Dam, the Federal Energy
A ' Regulatory Commission (FERC) has requrred that Homestake Mining Company
':‘fﬂ_'(Homestake) prepare this abbreviated EAP. Based on the results of the 2003 Hazard
Evaluatron report, U.S. Highway 14A is not expected to be overtopped if Maurice Dam or
Forebay Dam should fail. As such, emergency action procedures such as notification and
‘geeted road closings were not included for these dams.

L On August 13, 2003 the turbines at the Hydro No.2 facility were decommissioned

mand the generators shut down. Subsequently, the Savoy Dam and Little Spearfish Dam
_aqueducts were closed. On August 1, 2003, the Little Spearfish Dam and associated

-water nghts were transferred from Homestake to the South Dakota Department of Game,
- Fsh,‘_a_n_d Parks.

. Project Description

- et

| : The Spearfish Canyon hydroelectric project features that are owned by Homestake
and the looation of the project dams are shown on Figure 1.

Hydro No. 1 lies adjacent to Spearfish Creek just east of Spearfish, SD. Water for
this facility is diverted from Spearfish Creek at the Maurice Dam located about 7.4 miles
Upstream. From the Maurice Dam, water flows via gravity through 4.5 miles of aqueduct
into the Forebay Dam and then through 1.0 mile of aqueduct to Hydro No. 1.

2 Revision No. 0
December 2003



" The Maurice Dam is located along Spearfish Creek about 7.4 miles upstream from
Hydfo No. 1 and 6.0 miles downstream from Savoy. The concrete dam is 4.8 feet high
with a total crest length of about 130 feet. The dam has two spillways with a combined
width of 22.5 feet. At the spillway crests, which lie about 1.0 foot lower than the dam crest,

the dam impounds 1 to 2 acre-feet of water.

| The Forebay Dam stores water conveyed through the aqueduct between the
Maunce Dam and Hydro No. 1. The impoundment was generally constructed below the
natural ground surface. However, the concrete spillway section has a height of about 10
feet thh a total crest length of 8.9 feet. The spillway empties into a 48-inch-diameter CMP
culvert that discharges into a natural swale tributary to Spearfish Creek. This dam

lmpounds less than 1.0 acre-foot of water.

_ The decommissioned Hydro No. 2 lies adjacent to Spearfish Creek about 1.0 mile

upstream of the Maurice Dam. Water for this facility was diverted from both Spearfish

~ Creek and Little Spearfish Creek. The Savoy Dam impounds Spearfish Creek 6.1 miles

' 'upsﬁearﬁ from Hydro No. 2 and the Liitle Spearfish Dam impounds Little Spearfish Creek

03 miles upstream from its confluence with Spearfish Creek. During operation water
- flowed v1a gravity through approximately 4.5 miles of aqueduct to Hydro No. 2.

The Savoy Dam is located along Spearfish Creek about 1.0 mile upstream from
Savoy ?nd 4.3 miles downstream from the intersection of U.S. Highways 85 and U.S.
Highway 14A (Cheyenne Crossing). The concrete dam is 8.0 feet high with a total crest
' Iength of _'about 80 feet. The spillway consists of six 10-foot-wide by 3-foot-high flashboard
sections. At the tops of the flashboards, which lie about 3.0 feet below the dam crest, the

dam impounds 6 to 8 acre-feet of water.

The Little Spearfish Dam is located along Little Spearfish Creek about 0.3 miles
upstream from its confluence with Spearfish Creek near Savoy. The concrete dam is 7.6
feet high with a total crest length of about 294 feet. The spillway consists of a 53-foot-wide
stop-log structure. At the top of the stop-log, which lies about 1.0 foot below the dam

crest, the dam impounds 1 to 2 acre-feet of water.

3 Revision No. 0
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Iv. Emergency Detection, Evaluation, and Classification

An unusual event or emergency event may be detected by observations at or near
the dam by Homestake personnel, visitors to the dam, or the public. In addition,
environmental conditions, such as an earthquake or severe weather forecast, may

forewarn the occurrence of either type of event.

_ - After any event is detected and reported, the Homestake Point-of-Contact shall be
responsible for classifying the event as an unusual event or emergency event. If the
Lawrence County Sheriff's Office or other Homestake personnel receive notification
regarding observations of any type of event at any of these dams, that persoh shall first
contact the Homestake Point-of-Contact and he/she shall determine the appropriate event

classification.

e S A e B
SPCES 4

".  An unusual event is defined as an event which takes place, or a condition which
, develops, that is not normally encountered in the routine operation of the dam and
: f": - Will_..-‘not cause overtopping of U.S. Highway 14A. An unusual event does not
A‘r_é:cju_ire immediate operations in accordance with this EAP. Homestake shall take

i-":a'ppropriate steps to address the unusual event. An event initially classified as an

' "fUnu3uaI event may later be classified as an emergency event.

oAn emergency event is defined as an event which takes place, or a condition
_ '_hich: develops, that is of a serious nature that may cause overtopping of U.S.
'f"tj_-\lig'hway 14A and endanger persons or property in Spearfish Canyon. An
. _"‘ _'éiﬁérgency event requires immediate operations in accordance with this EAP.

4 Revision No. 0
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V. General Responsibilities

L R e bt R

1.

Homestake shall, upon event detection and reporting, evaluate the severity of the

event and classify the event as either an unusual event or an emergency event.

» [If the event is classified as an unusual event, emergency action procedures
are not necessary; however, Homestake shall take appropriate actions to
address the unusual event, monitor the event, and be prepared to declare the
event an emergency event and enact the emergency response procedures if

the event worsens and begins to threaten public safety.

= If the event is classified as an emergency event, the following emergency

response procedures shall be immediately performed.

2 “:"Homestake shall contact the Lawrence County Sheriffs Office (Sheriff) to notify

" them of the location of the dam at which the emergency event has occurred and

the severity of the event.

_3 Sherlff shall notify the Department of Emergency Management (Search and

o Rescue)

o '4 Sherlff shall notify all residents and businesses located downstream from the dam

at which the emergency event has occurred and shall implement approprate

evacuatlon procedures.

B 5. Homestake shall send personnel to the dam site to monitor the event and keep

local authorities informed of the status of the event.

_ ‘ 6 Sherlff shall, if necessary, restrict usage of U.S. Highway 14A for those sections of

the highway that are in danger of being overtopped. Figure 2 provndes general
gundellnes as to possible highway closure locations for an emergency event at

- Savoy Dam or Little Spearfish Dam.

7. Sherlff shall terminate the emergency response activities when the event has

been reduced to an unusual event or normal operating conditions.

8 Homestake shall review and update this abbreviated EAP on an annual basis and

send any revisions to the plan holders listed in Appendix A.

5 Revision No. O
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APPENDIX A

LIST OF PLANHOLDERS

| , Planholder: Plan No.:
Homestake Mining Company- 1
Mark Tieszen (Point-of-Contact)
630 E. Summit Street
Léad, South Dakota 57754-1700
(605) 722-4680

R L;Wrence County Sheriff's Office 2
" Richard Mowell (Sherif)
7tét_éherman Street
Deadwood, South Dakota 57732
(605) 578-2230

»Fé&véral Energy Regulatory Commission : 3
 Division of Dam Safety and Inspections - Chicago Regional Office

Peggy Harding (Regional Engineer)

230 iSouth Dearbom Street, Suite 3130

Chicago, lllinois 60604
' (312) 3536171

A-1 Revision No. 0
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Attormey General
LAW OFFICES OF 270609

HBENNETT, MAIN & GUBBRUD MAY 1 § 2001
A PROFESSIONAL CORPORATION

618 STATE STREET pg /

BELLE FOURGCHE, SOUTH DAKDOTA 577 17-1489
TEL {(605) B92-201 1 /j? ‘
' FAX (605) B92-4084 -

EmaiL: bellelaw@bellelaw.com

MAX MAIN*
DWIGHT A. GUBBRUD EsT. 19082
WADE NYBERG

*ALBEO LICENSED IN WYOMING

RETIRED
DONN BENNETT

May 17, 2005

Michael M. Hickey John P. Guhin RECEIVED
Attorneys at Law Assistant Attorney General MAY 2 0 2005
P.O.. Boy'c 2670 590 East Capitol '\WATER RIGHTS
Rapid City, SD 57709-2670 Pierre, SD 57501 PROGRAM

RE: Williamsons v. Spearfish, et al.; Lawrence County Civ. No. 05-114.

Dear Mike and John:

Enclosed for each of you is a copy of a Notice of Entry of Order. This is intended
as service by mail upon you.

Sincerely,

BENNETT, MAIN & GUBBRUD, P.C.

N A e

Max Main
MM/ra

Enc. .
cc (W/Enc.): E.James H

ood -
Diane Best ,./



STATE OF SOUTH DAKOTA CIRCUIT COURT

COUNTY OF LAWRENCE ) FOURTH JUDICIAL DISTRICT

KEITH D. WILLIAMSON and
DIANNA L. WILLIAMSON,

Civ. Case No. 05-114
Plaintiffs,

VS.

CITY OF SPEARFISH,
HOMESTAKE MINING COMPANY,
INC., and SOUTH DAKOTA
DEPARTMENT OF
ENVIRONMENT & NATURAL
RESOURCES, WATER
MANAGEMENT BOARD,

NOTICE OF ENTRY OF
ORDER

Defendants. -

[’ S ' Nw awm w Samt St et Samt St N St Nt S e

TO: KEITH D. WILLIAMSON and DIANNA L. WILLIAMSON, Plaintiffs, and
their attorney, MICHAEL M. HICKEY.

YOU ARE HEREBY NOTIFIED that on May 16, 2005, the Circuit Court of
Lawrence County, South Dakota entered its ORDER in the above-captioned action. A
true and correct copy of the said Order is attached hereto and incorporated herein by this
reference. The Order was filed with the Clerk of Courts of Lawrence County, South
Dakota on the 16 day of May, 2005.

BENNETT, MAIN & GUBBRUD, P.C.
Attorneys for defendant City of Spearfish

By 7///(4&4[%{&&(

Max Main

618 State Street

Belle Fourche, SD 57717-1489
605.892.2011



Williamson v. City of Spearfish, et al / ORDER

CERTIFICATE OF SERVICE

I, MA)@;AIN, one of the attorneys for City of Spearfish, do hereby certify that
on the ay of May, 2005, I caused full, true, and complete copies of the

NOTICE OF ENTRY OF ORDER to be served upon the following named persons at
their last known mailing addresses, as follows:

Michael M. Hickey
Attorney at Law

P. 0. Box 2670

Rapid City, SD 57709-2670

John P. Guhin

Assistant Attorney General
500 East Capitol ‘
Pierre, SD 57501

by depositing the same in the United States Mail in Belle Fourche, South Dakota with
first class postage thereon fully prepaid, in envelopes addressed as above.

ZV(WM;UA

Max Main



Bangs McCullen Law Firm

Rapid City
Thomas H. Foye
Thomas E. Simmons
Charles L. Riter
Allen G. Nelson
James P. Hurley
Michael M. Hickey
Terry L. Holer

Rod Schlauger
Daniel E Duffy
Jeffrey G. Hurd

John H. Ralorth
Terry G. Westergaard
Steven R. Nolan
Gregory J. Erlandson
Eric J. Pickar

Sara L. Larson

Sioux Falls
Michael A. Hauck
John P Mullen

Brian K. Kirby
Victoria M. Duehr
Kara C. Van Bockern
Patrick J. Knecht

Attorneys also admitted in
Nebraska, North Dakota,
lowa and Minnesata.

Trust Building
818 St. Joseph Street
PO. Box 2670

Rapid City, SD 57709-2670

605-343-1040
Fax: 605-343-1503

Security Bank Building

100 N. Phillips Ave.
Suite 610
PO. Box 949

Sioux Falls, SD 57101-0949

605-339-6800
Fax: 605-339-6801

www.bangsmccullen.com

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.

RECEIVED
BCT - 6 2159
WATER RIGHTS

Reply to Rapid City Office

Writer's e-mail address: mhickey@bangsmecullen.com

PROGRAM
October 4, 2005
Garland Erbele
Chief Engineer
Water Rights Program
Department of Environment and Natural Resources
Joe Foss Building

523 E. Capitol
Pierre, SD 57501-3182

Re: Water License 43-1
Dear Mr. Erbele:

In accordance with the provisions of SDCL 46-5-37.1 and the
decision of Judge Johns, this is to request that your office conduct an
investigation and issue a report concerning the validity and extent of this
license and the permit holder’s compliance with the rules, regulations and
laws relating to water rights.

In addition, it is our belief and position that the purported transfer of
the water license between Homestake Mining Company and the City of
Spearfish was improper and should be set aside.

Please contact my office prior to the time your office intends to
inspect the diversion system and the hydroelectric plant, as I would like our

expert to accompany your staff members during any such inspection.

Thank you for your cooperation. If you have any questions or need
any additional information, please advise.

Sincerely,

BANGS, McCULLEN, BUTLER,

MMH:bjc
cc: Client



Attorney General
‘;r-l-u)d/ifa
. OCT 14
LAW DFFICES OF 7005
BENNETT, MAIN & GUBBRUD
A PROFESSIONAL CORPORATION
618 STATE STREET
BELLE FOURCHE, SOUTH DAKOTA 57717-1489
TEL (605) B92-201 1
FAX (605) 892-4084
EmaiL: bellelaw@bellelaw.com

MAX MAIN* RETIRED

DWIGHT A. GUBERUD EsT. 1908 DONN BENNETT
WADE NYBERG*
*ALSO LICENBED IN WYOMING

October 13, 2005

Diane Best, Assistant Attorney General
Office of the Attorney General

500 East Capitol Ave.

Pierre, SD 57501-5070

RE: City of Spearfish; Water License 43-1.

Dear Diane:

As you are aware, I represent the City of Spearfish, the owner of Water License
43-1. Thave received a copy of Mike Hickey’s October 4, 2005 request to the Chief
Engineer to investigate Water License 43-1. In his letter, Mr. chkey states that he
would like his expert to accompany DENR staff members on an inspection of the
diversion system and Hydro No. 1. The City does not give its consent for Mr.
Hickey’s expert to accompany DENR staff members. Mr. Hickey should contact me
regardmg any inspection by his expert of City property.

Please consider this letter to be a notice of appearance in this matter for myself

“and Jim Hood on.behalf of the City of Spearfish. We request that we be copled on
all pertinent correspondence and documents.

Thank you for your assistance, and please let me know if you have any
questions.

" Sincerely, .

MM/njo
cc: Jim Hood




_ ’\l) Attomey SEi =
LAW OFFICES aF Q QC'[:-} i 05
BENNETT, MAIN & GUBBRUD -
A PROFESSIONAL CORPDORATION
618 STATE STREET
BELLE FOURCHE, SOUTH DAKOTA 57717-1489
TEL (605) 892-2011
FAX (605) 892-4084
EmaiL: belelaw@bellelaw.com

MAX MAIN*
DWIGHT A, GUBBRUD EsT. 1908
WADE NYEERG*

*ALSO LICENBED IN wWYDMING

R'ET!RED
DONN BENNETT

: RECEIVED
October 28, 2005
7 NOY - 1 2005
. Diane Best, Assistant Attorney General o \ATERRIGHTS
Office of the Attorney General Ca
500 East Capitol Ave.

Pierre, SD 57501-5070
RE: City of Spearfish; Water License 43-1.

Dear Diane:

I received your October 27 letter. After my October 13 letter to you, I spoke
by telephone with Mike Hickey and confirmed with him that the City prefers that the
Chief Engineer’s investigation pursuant to SDCL 46-5-37.1 be conducted
independently by the Water Rights Program, without the accompaniment of possibly
adversarial experts or other persons. If] at a later date, Mr. Hickey’s expert needs
access to the premises, we will do our best to accommodate him. :

questions.

' Siﬁeerely; |

BENNETT, MAI%BRUD, P.C.
MM/njo R :

cc:  Mike Hickey
Jim Hood

Thank you for your assistance, and please let me. know if you have any - R



g j@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

REATFACES, GREAT PLACES.

November 15, 2005

Cheryl Johnson, Public Works Director
City of Spearfish

625 5" Street

Spearfish SD 57783

Dear Ms. Johnson:

Thank you for meeting with Water Rights staff to discuss the investigation of Water Right No.
43-1, Hydro Plant No. 1. We found the meeting and inspection of the facility beneficial. The
investigation of the water right is being initiated as a result of a request from Michael Hickey to
determine if the water right is subject to abandonment or forfeiture. I am requesting the city’s
assistance by providing information on the configuration of the system and past power
production.

Specifically, copies of plan drawings and specifications of the intake, tunnel, forebay, penstocks
and generators. Reference elevations in feet mean seal level or to a local datum are also
necessary to determine slopes and head. This information will be used to calculate the system’s
capacity. In addition, I request a copy of any prior engineering studies conducted by Homestake
or consultant that provides system capacity of the hydropower facility.

The city indicated that the past power production records are available at Barrick’s facilities in
Lead. We agreed to provide you dates and in turn the city will compile the power production
records to the best of its ability. For each day, the total power production and conversion to
cubic feet of water per second is requested. The following provides lists of the dates.

*  The date each year on the attached “Peak Streamflow for South Dakota” for the USGS gage
at Spearfish (period of record 1947 through 2004).

»  The date each year on the attached “Peak Streamflow for South Dakota” for the USGS gage
above Spearfish (period of record 1989 through 2004).

»  The power production records for the peak day during the month of May for each year from
1909 to 1946,



®  The power production records for the dates on the enclosed list when flow in Spearfish
Creek is near the 120 cfs authorized by Water Right No. 43-1.

®  The formula used to calculate flow based on power production records. It is our

understanding that as efficiencies changed this formula changes accordingly. This will
require knowing dates when efficiencies were implemented.

* A representative copy of a day power production record is requested.

Please contact Don Stroup at 773-3352 if there are questions on the requested information and to
coordinate when Spearfish personnel plan to review of Homestake’s records. Don would like to
accompany them to view the records.

Sincerely,

Potad ot

Garland Erbele, Chief Engineer
Water Rights Program, DENR

Enclosure

C: Diane Best, Assistant Attorney
Max Main, 618 State Street, Belle Fourche SD 57717



Dates by Year when Spearfish Creek flows were near 120 cfs

DATE FLOW (cfs)
June 27, 1947 127
May 6, 1949 144
May 27, 1952 123
May 8§, 1953 126
June 12, 1955 136
May 30, 1962 130
May 5, 1963 124
June 25, 1964 120
June 5, 1965 124
June 15, 1967 124
May 8, 1969 133
April 29, 1970 122
May 18, 1971 121
May 11, 1972 123
June 10, 1973 122
May 5, 1975 120
June 25, 1976 120
May 6, 1977 125
May 5, 1978 122
June 10, 1982 121
June 2, 1983 120
June 26, 1984 121
May 9, 1994 122
June 2, 1995 120
June 8, 1996 121
April 5, 1997 120

October 22, 1998 120
August 8, 1999 120
April 19, 2000 120

September 19, 2002 123
June 7, 2003 122




USGS Surface Water for South Dakota: Peak Streamflow Page 1 of 2

Data Category: Geographic Area:
Water Resources Surface Water South Dakota

Peak Streamflow for South Dakota

USGS 06431500 SPEARFISH CR AT SPEARFISH,SD

Available data for this site ?Site home page
Output formats

Lawrence' Coul}ty, South Dakota |T_a_bli ]
E:tcil:fégg1464921;;1't5(7:"0,dfolnog1it21?j£ ?03°51'40" NAD27 |Graph. |
Drainage area 168.00 square miles |Tab-separated file i
Gage datum 3,640.00 feet above sea level NGVD29||[WATSTORE formatted file |
|Reselect output format |

Lo IRV v i B I LT IR 5

(feet) || (cfs) (feet) || (cfs)

1904 ||Jun. 05, 1904 5,0007 1975 |[May 07, 1975 14346
1947 |[fun. 22,1947 || 673 8916 1976 |Jun. 15, 1976 || 10.54|| 3 8706
1948 |[Jun, 24,1948 || 5.89 4176/~ 1977 |[May 02, 1977|| 5.65 167°
1949 [May 06, 1949|| 532 1766 1978 [May 11, 1978 592 2308l
1950 {{May 22, 1950( 5.09 116° |1979 Aug. 07, 1979|| 573 1826

1951 |[Jun. 17,1951 || 5.37] 2156 1980 ||Apr. 21, 1980| 5.35] 85.06
1952 |[May 22, 1952) 6.81] 9476 | 1981 [jul. 01,1981 || 5.49|[ 1026
1953 [Jun. 19,1953 || 5.56| 3016 1982 [May 22, 1982 8.81f .2,1109
1954 |[May 30, 1954 | 5.15| 1476 1983 |May 08, 1983 7.66] 5006
1955 |\Jun. 11,1955 || 5.20 1816 1984 |[Jun. 17,1984 || 7.31|| - 2856
1956 |[Tul. 16,1956 || 5.61]  300° 1985 j|Apr. 17, 1985|| 6.59|| 89,06
1957 [[Jul. 14,1957 || 522|| 158¢ 1986 |lApr. 28,1986|| 6.66 = 1046
1958 |{ful. 03,1958 || 6231 5716 1987 (|Apr. 18, 1987|| 6.64]] 86.0°
1959 [May 04, 1959|| 4.95| 83.06 1988 [May 14, 1988|F 6.75| 1186
1960 [May 10, 1960 5.02| 86.06 1989 |[May 09, 1989] 6.66| 106°

1961 |[Nov. 15, 1960| 5.07]| 1006 1990 [May 05,1990| 6.62|| 82.06
1962 |[May 22, 196211 6.64| 830° 1991 |[May 22, 1991|| 6.69] 1046

http://waterdata.usgs.gov/sd/nwis/peak?site_no=06431500&agency cd=USGS&format=... 11/10/2005 .



USGS Surface Water for South Dakota: Peak Streamflow

Page 2 of 2

1963 [[Apr. 29, 1963|| 6.47| 6626 1992 |[Apr. 29,1992 6.57| 70.0°
1964 |Jun. 09,1964 || 7.97) 3,040° 1993 ((Jun. 08, 1993 || 6.69||  100° |
1965 |May 15, 1965| 10.53|j 4,240° 1994 |[Apr. 25,1994| 6.90 175%
1966 [lApr. 17, 1966 6.47 1126 1995 |May 08, 1995| 10.11} 1,900° |
1967 [[Jun. 16,1967 || 7.02i| 230 1996 {[May 30, 1996 7.19 2046
1968 |[Tun. 25,1968 | 6.60] 1066 1997 |[May 08, 1997]| 7.67[ . 322}|
1969 |[May 15,1969 7.71 466° 1998 |(Jun. 18,1998 || 8.84] 8999
1970 ||Jun. 12,1970 || 8.21ff  884% 1999 ||Jun. 13,1999 || 7.12 1876/l
1971 ||May 10, 1971 6.85 2346 2000 [JApr. 26,2000|] 6.96 1526
1972 |[May 13, 1972|f 6.74 1636 2001 ||Apr. 07,2001 6.79 1176
1973 |[May 31, 1973|| 7.09|| 287¢ 2002 ([Sep. 18,2002 7.05 1716
1974 |Jan. 01, 1974 || 7.29 175% 2003 |Jun. 07,2003 || 7.25| - 209
, _ 2004 ||Jul. 05, 2004 6.73 756
1M Peak Streamflow Qualification Codes. -
¢ 1 -- Discharge is a Maximum Daily Average
‘¢ 6 -- Discharge affected by Regulation or Diversion
e 7 -- Discharge is an Historic Peak
Questions aboutdata ~ South Dakota NWISWeb Data Inquiries Top

Feedback on this websiteSouth Dakota NWISWeb Maintainer
Surface Water for South Dakota: Peak Streamflow
http://waterdata.usgs.gov/sd/nwis/peak?

Retrieved on 2005-11-10 09:45:42 EST
Department of the Interior, U.S. Geological Survey
USGS Water Resources of South Dakota

Privacy Statement || Disclaimer || Accessibility | FOIA
1.16 L15padww01 -

http://waterdata.usgs.gov/sd/nwis/peak?site_no=06431500&agency_cd=USGS&format=...

Explanation of terms

11/10/2005
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Data Category: :Greographic Area:
Water Resouices Surface Water - : South Dakota —

Peak Streamflow for South Dakota

USGS 06430900 SPEARFISH CREEK ABOVE SPEARFISH, SD

Available data for this site | Site home page
Output formats
Lawrence County, South Dakota |Table
Hydrologic Unit Code 10120203 —
Latitude 44°24'06", Longitude 103°53'40" NAD27 I%DL
Drainage area 139.0 square miles [Tab-separated file - l
Contributing drainage area 139.0 square miles
Gage datum 4,440.0 feet above sea level NGVD29 || WATSTORE formatted file |
[Reselect output format I
Gage ||Stream- Gage [[Stream-
‘zz;ir Date Height|| flow \Z:it;‘r Date Height|| flow
(feet) || (cfs) (feet) || (cfs)
1989 [[May 08, 1989| 4.24 117% 1997 |{[May 08, 1997|| 3.96 2745
1990 ([May 05, 1990]] 4.02f 95.0° 1998 ||Jun. 18, 1998 || 4.60 5000
1991 ||May 23, 1991|f 4.28 1296 1999 ([Jun. 11,1999 | 4.18 3396
1992 [|lApr. 28,1992 3.93| 75.06 2000 ||Apr. 26, 2000 14526
1993 ||Jun. 08, 1993|| 5.14 2990 2001 ||Apr. 29,2001 3.56 1336
1994 ||Apr. 25, 1994 491 2256 2002 |Sep. 18,2002 3.53 1226
1995 {May 08, 1995||  7.42|| 2,890 2003 ||Jun. 08,2003 || 3.67 1716
1996 ||May 31, 1996} 3.94 2390 2004 {Mar. 27,2004 :3.16 776
2] Peak Streamflow Qualification Codes.
o 2 -- Discharge is an Estimate
¢ 6 -- Discharge affected by Regulation or Diversion
Questions about data South Dakota NWISWeb Data Inquiries Top
Feedback on this websiteSouth Dakota NWIS Web Maintainer Explanation of terms

Surface Water for South Dakota: Peak Streamflow
http://waterdata.usgs.gov/sd/nwis/peak?

Retrieved on 2005-11-10 09:38:48 EST

Department of the Interior, U.S. Geological Survey
USGS Water Resources of South Dakota

Privacy Statement |} Disclaimer |} Accessibility || FOIA

http://nwis.waterdata.usgs.gov/sd/nwis/peak?site_no=06430900&agency cd=USGS&for... 11/10/2005
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ﬂg@ DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

EHEM FAEES. BHEAI PME[S. www.state.sd.us/denr
June 2, 2006
Mr. Michael Hickey » Mayor Jerry Krambeck
Bangs McCullen Law Firm City of Spearfish
PO Box 2670 625 5™ Street
Rapid City, SD 57709-2670 Spearfish, SD 57783
Mr. Max Main '
Bennett, Main & Gubbrud

618 St Street
Beile Fourche, SD 57717

Dear Sirs:

Enclosed please find a copy of a report on the investigation and analysis of Water Right

No. 43-1. This report was completed by the staff of the Water Rights Program, DENR, at
- the request of Mr. Hickey,

The report concludes that Water Right No. 43-1 is valid and not subject to abandonment

or forfeiture and that there is no basis for the cancellation of this right. In the matter of

the transfer of the water right, the court order dismissed the plaintiff’s claim for notice of

and hearing on the transfer. The filing and subsequent transfer of Water Rights 43-1 was

a legal transfer and met the requirements of the law.

If you have any questions concerning the report please contact us at 773-3352.
Thank you.
Sincerely,

ad kel

Garland Erbele, Chief Engineer
Water Rights Program

Encl,

Cc: Diane Best, Assistant Attorney General
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Spearfish Canyon Hydroelectric Power Plant No. 1

Introduction

This report is a summary and analysis of an investigation conducted by the water rights staff of Water Permit
No. 43-1. This investigation was initiated at the request of attorney Michael Hickey, representing plaintiffs
Keith and Dianna Williamson landowners on Spearfish Creek in Lawrence County. The plaintiffs filed a
complaint claiming, among other things, a right to the domestic use of water in Spearfish Creek and that Water
Right No. 43-1 was subject to abandonment. In a May 2005 ruling, Judge Timothy Johns ruled that the
plaintiffs must exhaust their available administrative remedies before proceeding with the complaint. South
Dakota Codified Laws (SDCL) 46-5-37.1 grants the Chief Engineer the authority to investigate whether a water
permit or right has been abandoned or forfeited.

Hydraeelectric Power Plant No. 1 Svstem :

Construction of the Homestake Mining Company (HMC) Hydroelectric Power Plant No. 1 system was
completed and brought online in 1911. The system consists of a diversion dam on Spearfish Creek at Maurice,
SD, a tunnel (aqueduct), a forebay dam, collection cylinder standpipes, and powerhouse. Hydroelectric Power
Plant No. 1 is a run-of-the-river system that operates on available inflow and a limited amount of short-term
storage. :

The 200-foot concrete diversion dam near Maurice, SD, has inlet gates for the control of water conveyed
through a flume to the aqueduct entrance. The amount of water diverted into the aqueduct is measured at a weir
in the flume.

Water is conveyed from the diversion dam through the concrete-lined aqueduct 23,800 feet (4.5 miles) to the
forebay dam.

The 40 x 70 foot concrete forebay dam has built-in gates that regulate the flow at 40 to 120 cubic feet per second
(cfs) depending on the stream flow diverted into the aqueduct. An overflow is also built into the forebay dam to
divert flow greater than 120-cfs into Spearfish Creek.

From the forebay dam the water is conveyed through two lines, 1200 feet long, to a large collection cylinder
with four standpipes for balancing the pressure and relieving the water of accumulated atr.

Two steel pressure pipelines or penstocks, each 4000-foot long, convey the water to the Pelton wheels at the
powerhouse. The water is then returned to Spearfish Creek. The system has an operating head of 655 feet or
288 pounds per square inch (psi).

Originally, three 2000 kilovolt ampere (kVA) or 1600 kilowatt (kW) at 80 percent power factor, Westinghouse
generators driven by double overhung Pelton wheels were installed in the powerhouse along with two water or
electrically driven exciter generators. Transformers and switching equipment were also installed in the
powerhouse.

In 1917 one of the Westinghouse generators was removed and installed in Hydroelectric Power Plant No. 2. In
1989 the standpipes were upgraded and insulated, and a new substation north of the powerhouse replaced the
water-cooled transformers and old switching gear.

Licensing and Transfer of Water Right No. 43-1

The South Dakota State Engineer received the HMC application for the right to appropriate 100 cfs of water
from Spearfish Creek for power generation on January 4, 1909. A water license was issued to HMC for Water
Right No. 43-1 on January 3, 1913, after the applicant made proof of the completion of adequate works for the
diversion of 120-cfs (Appendix A). Water Right No. 43-1 was issued with a priority date of January 4, 1909, for




the diversion of 120-cfs for power generation. Water Right No. 43-1 is junior in priority to all of the irrigation
ditches diverting Spearfish Creek water downstream of the powerhouse.

The city of Spearfish, SD, purchased the HMC Hydroelectric Power Plant No. 1 system on May 5, 2004, The
Notice of Transfer of Ownership of Water Right No. 43-1 was filed on May 5, 2004 (Appendix B).

Notice of Entry of Order

On May 16, 2005, the Circuit Court of Lawrence County, SD, entered an order in an action (Civil Case No. 05-
114) initiated by Keith D. Williamson and Dianna L. Williamson (plaintiffs) versus the city of Spearfish,
Homestake Mining Co., and the SD Department of Environment and Natural Resources, Water Management
Board (Appendix C). The court ordered that the plaintiffs: (A) do not have a legal right to compel notice and
hearing on the transfer of Water Right No. 43-1 and (B) must exhaust their available administrative remedies as
to all other claims in their complaint by filing a petition with the Chief Engineer of the Water Rights Program
requesting an investigation of Water Right No. 43-1.

In accordance with SDCL 46-5-37.1 and the court’s decision in the action cited, a request was submitted by
Michael Hickey, on behalf of his clients, to conduct an investigation and issue a report concerning the validity
and extent of Water Right No. 43-1 (Appendix D). Based on his request, an investigation was conducted on the
validity and extent of Water Right No. 43-1 and the permit holder’s compliance with the rules, regulations and
laws relating to water rights. Mr. Hickey’s request also stated that the transfer of the water right between
Homestake and the city of Spearfish was improper.



Applicable Water Right/Permit - Statutes and Rules

The following statutes and rules are deemed applicable to the validity and ownership transfer of Water Right
No. 43-1 from HMC to the city of Spearfish by the Department of Environment and Natural Resources” Chief
Engineer:

SDCIL. 46-5-30.3. Sale or transfer of permit or license — Notice to Chief Engineer
Notice of any sale, grant, lease, conveyance, or other transfer of a permit or license to appropriate water issued
under the provisions of this title shall be filed with the Chief Engineer within ninety days.

SDCL 46-5-32. Assignment of permit or license, Subject to the limitations provided in §§46-5-33 and 46-5-
34, any permit or license to appropriate water, including a permit issued under §46-5-8.1, may be assigned, but
no assignment is binding, except upon the parties thereto, unless filed for record in the division of water rights.
No assignment may carry with it the right to use the water for any purpose or in any manner other than that
specified in the permit or license without the approval of the water management board. The evidence of the
right to use water from any works constructed by the United States, or its duly authorized agencies, shall in like
manner be filed with the division, upon assignment. A sale, grant, conveyance, assignment, lease other transfer
of a permit or license issued under §46-5-8.1 may be assigned only in accordance with the terms of the contract
or instrument of conveyance between the district and the energy industry user,

SDCL 46-5-36. Abandonment of use of water appurtenant to land — Public water subject to_general
appropriation.

If the owner of the land to which water has become appurtenant abandons the use of such water upon such land,
such water shall become public water, subject to general appropriation.

SDCL _46-5-37. Failure to use beneficially appropriated water — Forfeiture for nonuse — Reversion to
public,

When any person entitled to the use of appropriated water fails to use beneficially all or any part of such water
for the purpose for which it was appropriated, for a period of three years, such unused water shall revert to the
public and shall be regarded as unappropriated public water.

SDCL 46-5-37.1. Abandonment or forfeiture of permits or rights — Recommendation of Chief Engineer
for cancellation,

Upon the initiative of the Chief Engineer or upon petition by an interested person and after reasonable notice to
the holder of the right or permit, if he can be located, the Chief Engineer may investigate whether or not a
permit or right has been abandoned or forfeited. After the investigation, the Chief Engineer may recommend
cancellation of the permit or right for reason of abandonment or forfeiture. The recommendation, notice and
hearing shall be conducted pursuant to the procedure contained in chapter 46-2A.

General Rule 74:02:01:37.01. Legal Excuse for non-use of water,
Legal excuse for non-use of water suspends the period of non-use specified in SDCL 46-5-37. Legal excuses
for non-use of water include but are not limited to the following:

(1) Unavailability of water to satisfy a permit, right, or vested right;
(2) Legal proceedings which prevent the use of water; and
(3) Water use under existing climatic conditions would result in the waste of water.










































Analysis of Transfer of Water Right No. 43-1

The plaintiffs have raised the question of whether the transfer of Water Right No. 43-1 met the requirements of
South Dakota law since no formal hearing on the transfer was held before the Water Management Board and no
official notice was given to the plaintiffs or other interested parties.

In the court order in Williamson v. City the Court found that the plaintiff did not have a right to compel notice
and hearing. The South Dakota Water Management Board was a party. The Court’s ruling is a final binding
decision that was not appealed. Accordingly, the Chief Engineer will not initiate a hearing on the transfer.

Moreover, the Court’s determination is consistent with the longstanding practice and interpretation of the Chief
Engineer. Two South Dakota laws (SDCL 46-5-30.3 and SDCL 46-5-32) address the transfer of title to a water
right. SDCL 46-5-30.3 provides that any sale, grant, lease, conveyance or other transfer of a permit or license to
appropriate water issued under the provisions of this title shall be filed with the Chief Engineer within 90 days.
This statute imposes no obligation on the Chief Engineer other than to file the documents received.

Spearfish hand delivered the notice of transfer of ownership of Water Right No. 43-1 to the Water Rights
Program’s office on May 5, 2004. The Water Rights Program acknowledged the transfer of Water Right No.
43-1 on May 6, 2004, Clearly the actions of the city and Chief Engineer met the requirements of SDCL 46-5-
30.3.

The second statute pertaining to title transfers or transfer of a leaseholder’s interest is SDCL 46-5-32. It
provides, among other things, that an “assignment” of rights is restricted to the same use under the same
conditions as the original use. The statute imposes no duty or discretion on the Chief Engineer or the Water
Management Board unless the assignment includes a request to use the water for a different purpose or in a
different manner.

Because additional statutes in South Dakota water law dictate the standard for water board consideration of
changes of use or changes in diversion points, those statutes would govern such changes. Consequently, a filing
under SDCL 46-5-32 necessarily involves only a transfer of title unless it is accompanied by an application to
amend the water right.

If the parties to a title transfer intend to change the use, location of the use or make another amendment an
application must be filed. It is clear under SDCL 46-2A-1(2) that amendments of water rights and water permits
must be undertaken according to the due process procedure for water proceedings in SDCL Chapter 46-2A.
Accordingly, the Chief Engineer is required to investigate the matter, issue a recommendation, and provide
notice of hearing. In a contested case the Water Management Board must hear the case and consider whether
the change in use, change in point of diversion or other change would unlawfully impair existing rights, whether
it is a beneficial use, and whether it is in the public interest.

Under South Dakota law, a “transfer” that involves only the recording of a change in title or leaseholder interest
does not require a hearing. Water Right No. 43-1 involved the transfer of title from HMC to the city of
Spearfish. The filing was not a request for an amendment to change the diversion, point of diversion, change of
use or other change. The water right was originally issued for the purpose of power generation and this use
continues with the city. The fact that the end use of the power has changed does not change the use of the water.

-21-



Conclusions

1. Homestake Mining Company (HMC) obtained Water Right No. 43-1, with a priority date of January 4, 1909,
for the purpose of power generation at Hydroelectric Plant No 1.

2. Water Right No. 43-1 was licensed for 120 cubic feet per second (cfs) on January 3, 1913.

3. HMC operated an intake at Maurice on Spearfish Creek for the diversion of water to the hydroelectric plant.
The records show that this intake was capable of diverting the appropriated amount.

4. HMC operated the hydroelectric plant continuously for the generation of power from 1911 until the sale to the
city of Spearfish. The available flow up to 120-cfs of water was diverted and used beneficially for the purpose
of power generation.

5. 0n May 5, 2004, HMC sold the hydroelectric plant to the city of Spearfish.

6. The city of Spearfish filed the transfer of Water Right No. 43-1 on May 5, 2004, to the DENR Water Rights
Program. The filing and subsequent transfer was a legal transfer and met the requirements of SDCL 46-5-30.3.

7. The transfer of Water Right No. 43-1 was a transfer of title and did not involve a change of use, change in
diversion, or other change that would qualify as an amendment to the water right.

8. The city of Spearfish has operated the hydroelectric plant continuously for the generation of powér since its
purchase. Under Water Right No. 43-1, the available flow up t0120-cfs of water is being diverted and used
beneficially for power generation.

9. Based upon the authority granted in SDCL 46-5-37.1, the Chief Engineer makes a determination that Water

Right No. 43-1 has not been abandoned and there is no evidence of forfeiture due to nonuse. Therefore, Water
Right No. 43-1 is a valid water right and there is no basis for the cancellation of this right.
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Glossary
Forebay: part of a dam’s reservoir that is immediately upstream from the powerhouse.

Goodness of Fit Correlation: a measure of adequacy of fit in linear regression, a number ranging from +1 to -
1 with values of exactly +1 corresponding to a perfect fit and those of zero corresponding to no linear fit.

Headgate: gate that controls water flow into canals and ditches.
Headworks: flow control structure,
Kilowatt: electrical unit of power that equals 1000 watts or 1.341 horsepower.

kWh (kilowatt-hour): 3.6 mega joule. An energy measure that indicates a watt consumed or generated in one
hour equivalent.

KVA: kilovolt ampere (one thousand volt amperes), the current flowing in a circuit multiplied by the voltage of
that circuit, usually measured on a transformer. A measure of power whereby 1-kV A typically equals
approximately 0.8-kWh (depending upon the phase).

Pelton Wheel: high pressure impulse water turbine in which one or more free jets of water are directed against
the rotor buckets.

Penstock: conduit for conveying water to a power plant.
Standpipe: vertical pipe or tower into which water is pumped or fed to obtain a required head.

Weir: in this report, a dam in a stream or sluiceway to raise the water level and channel the flow for the purpose
of speed-volume measurement.
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STATE OF SOUTH DAKOTA

WATER LICENSE NO. 43-1

WHEREAS, On the _ fourth day of January AD. 1909
THE HOMESTAKE MINING COMPANY

of . Lead City.........ccovvnen..o. County of .................. Lawrence............... And State of
....South Dakota.......... duly made application No...... 43-1..... to me for a permit to use .....100...........
cubic feet per second of the waters of ................... Spearfish Creek...........cciviiiieereeiiennsini,
County of ........... Lawrence...................... State of South Dakota for ........ power
generating............. purposes and
WHEREAS, Onthe ................ sixth........... dayof.......... February......... AD. 19..09...

Permit No. .....43-1 .... was issued to said applicant....for the diversion of said water, and providing for the
completion of works of diversion herein described on or before the ............... 5 e, date if

eeeeenneennFebruary A.D. 19....11... and for the application to beneficial use of said
water on or before the ............. fifth..........day of............ February....................AD. 19....12...

and whereas on the 26" day of November, 1910, the time for completing the diversion works and for the
application to beneficial use of said water, was extended for three years from dates first designated; and

WHEREAS, On the ceeseeeninseCOnd..........day of ..........January. ........ AD.19..17. the
holder.....of said permit duly made proof of the completion of adequate works for the diversion of
--+.120.... cubic feet per second of said water, as evidenced by my Certificate No.......43-1...... dated
....January 2, 1913.......... Confirming the completion of works of sufficient capacity for diverting and
conveying to the place of intended use ............ 120, cubic feet per second of water, and with
date of priority of ....... January 4, 1909...............0.one. . and,

WHEREAS, Onthe ........... second............. dayof............January.......AD. 19...13....

proof was duly made of the application to beneficial use of ...........120........ cubic feet per second of said
water;

...... for the development of power for electrical transmission to the company’s works at Lead

.................................................................................................................................
.................................................................................................................................
.................................................................................................................................
.................................................................................................................................

.................................................................................................................................



NOW, THEREFORE, By virtue of the authority vested in me by the laws of the State of South

Dakota. [ hereby grant and confirm to ... the HOMESTAKE MINING COMPANY ...
of ...Lead City, South Dakota........ the holder ......... and owner............ of said permit No. ....43-1....._.
A water right, dating from....Janvary 4%, 1909, .. ... ... tothe useof ........., 1200
cubic feet per second of the waters of ........ .. Spearfish Creek..............coovveo
In the county of ............ .....Lawrence.................. . and the Sate of South Dakota, or so much thereof

as may be necessary for the purposes herein below mentioned, to be diverted at....headworks of NW % of
SE Y of Sec. 8, Twp. 5N, R 2E, B.H.M. Lawrence COUNLY et

............................................................................................................................................................................

and conducted to +....poer atation on S ¥ of NE ¥ of SE Y of Sec. 15, Twp. 5NR. 2 E, B.E. M. Lawrence

.................................................................................................................................

.................................................................................................................................

subject, however, to the laws of the State of South Dakota applicable to a license for the use of the waters
of the Sate, and subject also, to the local or community customs, rules and regulations which have been or
may be adopted from time to time by a majority of the users from a common source of supply, canal or
lateral from which such water may be taken when such rules and regulations have for their object the

economical use of such water.

WITNESS, My hand and the seal of my office at Pierre, South Dakota,
This...... 3 . day of ............. January.......... and. Nineteen
Hundred and ...... thirteen. ..

............................................................

State Engineer

Date of Priority January 4%, 1909
Recorded in Book 3, Page 111.



Water Division No............ ... Water District
Certificate of Examination of Works

Report of Examining Engineer

To the Sate Engineer, Pierre, South Dakota:
Dear Sir: Thereby certify that in accordance with your letter of authorization dated ..December
30, 19...12.. T have this day made a thorough examination of the diversion works constructed by

Homestake Mining Company, a corporation organized under the laws of California and transacting

business in Lawrence .............. County, South Dakota, holder... of permit No. ...... 43-1...,...... issued
upon application No. ..43-1......... bearing date of priority of ....... January 4........19...09.... authorizing
the manufacturing, transportation and other purposes. I have to report on the condition of the same as
follows:

The Diversion Works COMPFISe:..........vucuuvecreceeennrenosnseeeosvosoeeo oo

One massive re-inforced concrete dam, 200 feet long from the head gates across the main Valley of the
creek, resting on steel sheet piling, driven to an impervious stratum. Substantial concrete head works with
four cast iron inlet gates for the control and regulation of the water; an open concrete frame extending from
the head gates to the tunnel entrance about 100 feet; thence through a concrete lined tunnel 6 % feet wide
by 8 feet 3 inches high in the center of the arch, 23,800 feet long, discharging into a concrete forbay 30 feet
by 70 feet, in the walls of which the regulating gates are built. The water is conducted from this forbay
through these regulating gates into two lines of wood staved pipe, 4 feet internal diameter, substantially
built into the walls of said forbay, extending thence 1200 feet to a large collecting cylinder upon which are
erected 4 steel stand pipes for the purpose of balancing the pressure and relieving the water of accumulated
air, substantially covered and braced, and connected to this collecting cylinder are three steel pressure pipe
lines or penstocks, varying in diameter from 34 inches to 30 inches at the power house, each line 4000 feet
long. From those penstocks water is led direct by nozzles to the pelton wheels sinuate in the power station
hereinafter described.

Substantial concrete, fire proof power house, in which are installed three 2000 KVA Westinghouse
generators, driven by double overhung pelton water wheels; two exciter generators, both water and
electrically driven; three banks of step-up transformers having capacity of the generators; switch board
control, oil switches and duplicate transmission line from the power station to the sub-station in Lead City,
from which the power is distributed to motors in the various works of the Homestake Mining Company.
The location of the power plant is on the S % of the NE ¥ or the SE !/4 of Section 15 T 6N. R. 2 East,
B.H.M., Lawrence County, S.D. and about one mile south of the Town of Spearfish. The transmission line

is eleven miles long, carrying current at 33,000 volts,



...............................................

.................................................................................................................................

.................................................................................................................................

............................

Examining Engineer



ATTORNEY AND COUNSELORS AT LAW
LEAD CITY, SOUTH DAKOTA

1/2/13,
Hon. Samuel H.Lea,
Pierre, S.D.

Dear Sir:

I'beg to enclose herewith, properly executed, certificate of examination of works by Engineer,
Form 23, and certificate of applicatién of water to beneficial use, Form 24, all in connection wit_h Permit
No. 43-1, of Homestake Mining Company. T trust you will find these executed in due form. The showing
only goes tot the extent of obtaining 100 second feet of water, although as a matter of fact the works are
susceptible of using 120 second feet at high water. At the time of making our application, however, we felt
that 100 second-feet would probably cover any ordinary normal conditions and w¢ assume now that you
cannot issue permit for more than that amount. At the same time we do use and are prepared to use all of
the water in the stream up to 120 second-feet. In view of the fact that we are really the owners of all of the
riparian lands between our intake and power plant, and in view of the further fact that we are proving
ourselves quite a public benefactor to all water users below us, in that we are delivering the water of
Spearfish Creek into the creek free of ice and in larger quantities than heretofore, five miles nearer to such
water users, it occurred to me that possibly the permit could be for the full quantity that our present works

are susceptable of using to-wit, 120 second-feet instead of 100.

- Yours respectfully.



January
Third,
1913.

Mr. Chambars Kellar,
Lead, So. Dak.

Dear Sir:-
This is to acknowledge receipt of your letter of the 2" inat together with certificate of examination
of works and certificate of application of water to beneficial use in connection with permit No. 43-1 of the

Homestake Mining Company.,

I'note what you say about the application having been made to comprise the use of only 100
second feet of water, whereas the works are capable of using 120 second feet of water. I note that you
would like to have the license cover the larger amount, since this amount can be made use of when the

water is available.

T'hand you herewith Water License No. 43-1; this completes the water right of the Homestake
Mining Cempany under its permit bearing same number. In accordance with the statement of capacity and
tho request made by you that the larger quantity of water be designated I have made the license to cover the

use of 120 second feet of water.

The fees covering the filing and issuance of the papers in connection with Water License No. 43-1

amount to $3.00. These fees, which are turned into the State Treasury, should be sent direct to this office.

Your very truly,

State Engineer



SD Eform - 0495 v1 NOTICE OF TRANSFER OF OWNERSHIP

To:  Chief Engineer
Water Rights Program, DENR
523 E. Capitol
Pierre, SD 57501-3181 Date:  May 3, 2004

Water Right/Permit No. 43.1

I/'We request that Water Right/Permit No. 43-1 formerly owned by:
HOMESTAKE MINING COMPANY OF CALIFORNIA be transferred to:

New Owner Name: CITY OF SPEARFISH
Address: 625 FIFTH STREET
City, State Zip SPEARFISH SD 57783 Telephone No. (605) 642-1325

Title to the following described land(s)/property has been transferred as described above:

N/A

I wnderstand that the validity of Water Right/Permit No. 43-1 has not been determined by this transfer action.

If 1 have any questions on validity, I understand that only the Water Management Board has the authority to determine
if a water permit/right is valid (see note befow).

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program, as
evidence of the change of ownership,

A fee of Two Dollars and Yifty Cents ($2.50) is required to cover the filing fees as required under
SDCL 46-2-13.

I, CITY OF SPEARFISH, the new owner, certify that the above information is true and correct,

CITY OF SPEARFISH

Bquk.w

“, JemWA. Krambeck
& RS Mayor

“\“nnu“"
.

. Ve
.......



NOTE: Water permits may be cancelled for nonc
expired. Once a water permit is develop
water right may be lost for three reasons:

onstruction after the five year construction period has
ed and the water used, the permit becomes a right. A

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.

1172002



RECEIPT
5

Received for filing at_2 20 o'clock £ .M., CDT, this X" day of May, 2004,
Notice of Transfer of Ownership of Water Right No. 43-1, together with check #4181
drawn on the account of Hood, Nies & Dardis, P.C., in the amount of $2.50 for the filing

fee,

STATE OF SOUTH DAKOTA DEPARTMENT

OF ENVIRONMENTAL & NATURAL RESQURCES
OFFICE OF THE CHIEF ENGINEER

WATER RIGHTS PROGRAM

By: _@M,/




JZ—\ DEPARTMENT of ENVIRONMENT
~ - and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
z PIERRE, SOUTH DAKOTA 57501-3182

EHWFMES Gﬂw PME[S www.slate.sd.us/denr
May 6, 2004
Jerry A Krambeck, Mayor
City of Spearfish
625 Fifth St
Spearfish SD 57783

RE: Water Right No. 43-1
Homestake Mining Company - City of Spearfish

Dear Mayor Krambeck:

I am writing to acknowledge receipt of the ownership change for Water Right No. 43-1. The
transfer has been completed. The water right formerly held by Homestake Mining Company of
California is now held by the City of Spearfish.

If I can answer any questions for you, please contact me.

Sincerely,

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

c: E James Hood, w/Hood, Nies & Dardis, PC
Karl Burke, w/Homestake Mining Company




STATE OF SOUTH DAKOTA - ) IN CIRCUIT COURT

) SS.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL DISTRICT
KEITH D. WILLIAMSON and )
DIANNA L. WILLIAMSON , )
) Civ. Case No. 05-114
Plaintiffs, )
)
VS. )
- )
CITY OF SPEARFISH, )
HOMESTAKE MINING COMPANY, ) ORDER
INC., and SOUTH DAKOTA ) :
DEPARTMENT OF )
ENVIRONMENT & NATURAL )}
RESOURCES, WATER )
MANAGEMENT BOARD, )
)
Defendants. )

| The motion to dismiss by the City of Spearfish (“City™) came on regularly to be
heard before this Court 6n April 29, 2005, in the Lawrence County Courthouse in
Deadwood, South Dakota. Attorneys Max Main and Wade Nyberg appeafcd personally
for City, Attorney Michael M. Hickey appeared personally for the plaintiffs, and
Assistant Attorney General John P, Guhin appeared telephonically for defendant Water
Management Board. The Court having considered the pleadings and papers on file
herein, and the arguments of counsel, and good cause appearing therefore, it is hereby

ORDERED, that the City’s Rule 12(b)(5) motion to dismiss plaintiffs"claim for

notice of and a hearing on the transfer of Water License No. 43-1 from Homestake

Mining Company of California to the City be, and the same hereby is, granted. Such

-

claim fails to state a claim upon which relief can be granted; and it is further

| ORDERED, that plaintiffs must exhaust their available administrative remedies as

to all other claims alleged in their complaint by filing with the Chief Enﬁeer of J%; —_

MAY 16 2005

UNIFIZD JUDICIAL SYSTEM
SOUTQTDI-‘:%%&AUIT CLERK OF COURT

By



Williamson v, City of Spearfish, et al / ORDER

South Dakota Water Rights Program a petition requesting an investi gation of Water
License No, 43-1; and it is further

ORDERED, that the Court retains jurisdiction over this matter consistent with the

terms of this Order. é
DATED this / Zéa)f of May, 2005,

Tfmothy R. Johns e) \

Circuit Court Judg

FILED

MAY 16 2005
. SOUTH DAKOTA UNIFIED JuDICIAL SYSTEM
(CLERK’S SEAL) S 4TH CIRGUIT CLERK OF COURT

By




Bangs McCullen Law Firm

Bangs, McCullen, Butler, Foye & Simmons, L.L.P

widaal el o AN T nad
Reply to Rapid City Office RECEIVED
Ra id Clty ORI AR gl
Thogas H. Foye Writer's e-mail address: mhickey@bangsmecullen.com {J“-w : d L)
Thomas E. Simmons WATER RIGHTS

Charles L. Riter PROGRAM
Allen G. Nelson

James B Hurley
Michael M. Hickey October 4, 2005
Terry L. Hofer
Rod Schlauger
Danicl F Duffy
Jellrey G. Hurd: ;

John H. Ralorth Garland Elbele
Terry G. Westergaard Chief Engmeer .

Steven R. Nolan -Water Rights Program
Gregory J. Erlandson . )
Eric . Pickar Department of Environment and Natural Resources
Sara 'L, Larson Joe Foss Buiiding

523 E. Capitol

Pierre, SD 57501-3182

s nne

Sioux Falls
Michael A, Hauck A
John P. Mullen Re: Water License 43-1

Brian K. Kirby

Victoria M. Duchr X
Kara C. Van Bockemn Dear Mr. Erbele:

Patrick J. Knecht . -
In accordance with the provisions of SDCL 46-5-37.1 and the-
decision of Judge Johns, this is to request that your office conduct an

Attorneys also admitted in investigation and issue a report concerning the validity and extent of this
Nebraska, North Dakota, : : ] : " : . :
lows and Minneats license and the permit holder’s compliance with the rules, regulations and

laws relating to water rights.

. In addition, it is our belief and position that the purported transfer of
the water license between Homestake Mining Company and the City of
Spearfish was improper and should be set aside.

Please contact my office prior to the time your office intends to
inspect the diversion system and the hydroelectric plant, as I would like our

. expert to accompany your staff members during any such inspection.
Trust Building

818 St. joseph Street

PO. Box 2670 Thank you for your cooperation. If you have any questions or need
Rapid City, SD 57709-2670 any additional information, please advise,
605-343-1040
Fax: 605-343-1503 Sincerely,

BANGS, McCULLEN, BUTLER,

Security Bank Building
100 N. Phillips Ave.
Suite 610
PO. Box 949
Sioux Falls, SD 57101-0949

605-339-6800 '
Fax: 605-339-6801 MMH:bjc
cc: Client

www.hangsiccullen.com
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Hydrolweir-kwh.rpt

Straight Line: y=ax+b

: Data File Name: C:\Documents and Settings\Don\My
Documents\Hydrolweir-kwh'. pdw

X column -» HMC Weir

Y column -» kwh

Number of used data points: 685
a= 13.26584361

b=  1858.15908599

sum Sgrs=  130590473.591

‘ Stdpev= 437.26568474
Covaraince Matrix

cvm[1,1]= 0.0000013956
cvinil,2]= -0.00020398434
cvnf2,2]= 0.0312746699

Goodness of Fit Statistics -

R-Sq r2: 0.49124918
Correlation: 0.70089171
Parameter Statistics
Parameter a: 13.26584361
StdErr: 0.51656641

StdDev:  0.00118135593

Parameter b: 1858.15908599
StdErr: 77.32888776
Stdbev: 0.176846458

----Created with PsSI-Plot
~---Thu 3Jan 12 12:58:39 2006

Page 1



Permit No. | Irrigation Ditch | Priority Date | Diversion Rate
: (cfs)
1392-1 Mann 03/21/1878 1.45
1403-1 Ramsdell 10/01/1876 2.00
1400-1 Owens-Gay 03/01/1877 2.30
1386-1 Walton-Schuler 03/20/1877 8.50
1387-1 Tonn-Evans 05/01/1876 14.40
1389-1 Cook 05/01/1876 21.60
1388-1 Bowman 06/11/1877 8.00
1394-1 Kemper 07/31/1885 24.00
1399-1 Cook-Burns 06/15/1881 17.80
Total 100.05




References :
Mining and Engineering World, July 1914. The Hydro-Electric Power Plant of the Homestake Mining
Co.,Richard Blackstone, Chief Engineer and Assistant Superintendent Homestake Mining Co.

Water-Resources Investigations Report 98-4116, Streamflow Losses in the Black Hills of Western
South Dakota. U.S. Department of the Interior, Geological Survey, 1998.

State of South Dakota, Department of Environment and Natural Resources, Water Rights Program
Records

PSI-Plot, Poly Software International
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STATE OF SOUTH DAKOTA ) 1N CIRCUIT COURT
COUNTY OF LAWRENCE } FOURTH JUDICIAL CIRCUTT

File No.

o AR,

KEITH D. WILLIAMSON and
DIANNA L. WILLIAMSUON,

Phaintiffs,

vs. COMPLAINT

MINING COMPANY, INC., and
SOUTH DAKOTA DEPARTMENT OF
ENVIRONMENT & NATURAL
RESOURCES, WATER
MANAGEMENT BOARD,

}

)

)

)

)

)

)

CTTY OF SPEARFISH, HOMESTAKE )
}

}

)

}

}

)

Defendants. }

Plaintifls allege:

1 Pixintiffs are residents of Loveland, Colorado, who oWy scul propersy
adjacent to Spearfish Creck in Lawrence County, Sonth Dakota. PiaintiTs ciam a aght
10 the domestic use of water from Speasfish Creck.

2 Defendants, City of Spearfish and South Dakota Water Managemont
Board, ars political subdivistons of the State of South Lakota. Defendant, Homestahe
Maning Company, lnc., was ot all times material hereto a Calitornia corporation doing
business 1 the Statc of South Dakota.

3 This action is for declaratory and injunciive retief only and no claim for
monetary damages is bang pursued heveunder.
A Homestake Mining Company was the ownet of Waler License No. 43 1

which authorized the heneficial use of 120 cubic feel per secund from ihe water from

Spearfish Creek for the purpose of the development of power for elexircal arHassIoN



{6 the company's works at Lead City. That sad Water License carried a priofity date of
Junvary 4, 1909.

3. That Water License No. 33-1 has never been administraiively or judicially
determined 1o be valid and enforceable by the State of South Dakota,

§. That at 9o timic has Homestake Miniug Company utilized the quantity of
water authorized by Water Livense No. 43-],

7. That Homestake Mining Company has abandoned 11s 1ights under Water
License No. 43-1 by its failure 10 use such water for beneficial purposes as nequires by
law,

8. That Homestake Mining Company's water nghts under Water License No
43-1 have heen forfeited as provided by Jaw

9. That Homestake Mimng Company has failed to properly mamian s
diversion works and hes comimitied wasie.

10.  That on or about May 3, 2003, Homestake Mining Corupany sold or
conveyed its right, title and interest in Water License No. 43-1 1o the Cisy of Speariish,

1. That this Gausfer was made with no formal heanng and approval by the
Defendant South Dakota Department of Environment and Naturs) Resources, Wates
Management Board. Moreover no notice of attempted transfer was given to the Plantiffs
or oilicr imeresied parties,

12, That any water right claimed by Homestake Mining Company und its

successors in interest is limited (o that amount put 10 benefieial use.



13. That the teansfer of water between Homestaks Mining Company and the City

of Speatfish is not in the best interests of the citizens of the Staie of South Dakuta, and is

onteary 10 the Jaws of the State of South Dakula

WHEREFORE, Plaintiffe pray for judgaicnt as follows.

A

That the Count deternunn wd Jeclase she rights of the partics under Water
License No. 43-5;

That the Count enjoin the use of water by the Detendant City of Spearfish,
which ts Joconsistent with the laws of the State of South Dakola

That the Court order the South Dakota Departasent of Environment and
Natural Resowrces, Watcr Management Boawd o conduct a heanng on the
icgality of any transfer besween Homestake Mining Company and the City
of Spcarfish;

For their costs and disbursements herein, and

For such other and Fasther reliet a9 the Court deems just and equitable under
the carcumstances.

BANGS, MeCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

RY:

MICHAFL M. HICKEY

Attomeys for Plaintiffs

814 St. Joseph Street, PO, 8o 2670
Rapid Caty, SO 57709.2676

(£05) 34341049



Rx Date/Time AUG-15-2007(WED) 09:11 605 773 4106 N P. 0D4
AUG-15-28@7 1@:13 SD ATTY GEN OFC (&5 773 419&)‘ P.04

4,’
I

CERTIFICATE OF SERVICE

The undersigned hercby certifies that he served copies of this legal document upon
the persons herein next designated, all on the date below shown, by depositing copies
thereof in the United States mail at Rapid City, South Dakota, postage prepaid, in envelopes
addressed to said addressees, to wit:

Mr. Max S. Main
Bennctt, Main & Grubbrud
618 State Street
Bclle Fourche, SD 57717

Ms. Diane Best
Attorney General’s Office
1302 East Hwy. 13, #1
Pierre, SD 57501-8501

Hye,

which are the last addresses of the addressees known to the subscriber.

Dated this 25 day of July, 2007.

TOTAL P.@4



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL DISTRICT
KEITH D. WILLIAMSON and )
DIANNA L. WILLIAMSON, )
) Civ. Case No. 05-114
Plaintiffs, )
)
VS. )
)
CITY OF SPEARFISH, )
HOMESTAKE MINING COMPANY, ) ORDER
INC., and SOUTH DAKOTA )
DEPARTMENT OF )
ENVIRONMENT & NATURAL )
RESOURCES, WATER )
MANAGEMENT BOARD, )
)
Defendants. )

The motion to dismiss by the City of Spearfish (“City”’) came on regularly to be
heard before this Court on April 29, 2005, in the Lawrence County Courthouse in
Deadwood, South Dakota. Attorneys Max Main and Wade Nyberg appeared personally
for City, Attorney Michael M. Hickey appeared personally for the plaintiffs, and
Assistant Attorney General John P. Guhin appeared telephonically for defendant Water
Management Board. The Court having considered the pleadings and papers on file
herein, and the arguments of counsel, and good cause appearing therefore, it is hereby

ORDERED, that the City’s Rule 12(b)(5) motion to dismiss plaintiffs’vclaim for
notice of and a hearing on the transfer of Water License No. 43-1 from Homestake
Mining Company of California to the City be, and the same hereby is, granted. Such
claim fails to state a claim upon which relief can be granted; and it is further

ORDERED, that plaintiffs must exhaust their available administrative remedies as

to all other claims alleged in their complaint by filing with the Chief Engeer of E

MAY 16 2005

AUNIFIZD JUDIGIAL SYSTEM
SOUTERY KO Uit CLERK OF COURT

By



Williamson v. City of Spearfish, et al / ORDER

South Dakota Water Rights Program a petition requesting an investi gation of Water
License No. 43-1; and it is further
ORDERED, that the Court retains jurisdiction over this matter consistent with the

terms of this Order.
DATED this ay of May, 2005.

s 2 4
rn-) . —~ v « S~ AN
Timothy R. Johns e/ \

Circuit Court Judg

FILED

MAY 16 2005

SOUTH DAKOTA UNIFIED JUDICIAL SYSTEM

(CLERK’S_ SEAL) - . 4TH CIRCUIT CLERK OF COURT




STATE OF SOUTH DAKOTA ) INCIRCUIT COURT
COUNTY OF LAWRENCE } FOURYH JUDICIAL CIRCUIT

KEITH D. WILLIAMSON and File No.

DIANNA L. WILLIAMSON,

Plaintiffs,

vE. SUMMONS
CTYY OF SPEARFISH, HOMESTAKE
MINING COMPANY, INC?., and
SOUTH DAKOTA DEPARTMENT OF
ENVIRONMENT & NATURAL
RESOURCES, WATER
MANAGEMENT BOARD,

Defendants.

THE STATE OF SOUTH DAKOTA SENDS GREETINGS 10 THE DEFENDANTS ABOVE
NAMED:

You arc hereby summuned and requited 1o answer the Complaing of the above-named
Plaintiffs, 2 copy of which is served hetewith, and 0 scive a copy of your answer upon the
undersigned ot they law offices in the City of Rapid Cay, Pennington County, South Dakoty, within
thiety (30) days sfter the service of this Summauvas upon you, exclusive of the date of such serview
and, if you fail to 80 mnswer as above required, judgnent by default may be rendesed agamst you fvs
e relief demanded in said Complaint.

e A mMEF LY R A AV L LI ‘Y H
BANGS, MuCULLEN, BUTLER.

FOYE & SIMMONS, L.LI.

BY:
MICHAEL M. HICKEY
Auotucys for Planafls
#18 Se. Joseph Street; PO, Box 2676
Rapid City, 8D 57709-2670
{60S) 343 1040




Attorney General

LT ]
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Michael M. Hickey John P. Guhin RECEIVED
Attorneys at Law Assistant Attorney General MAY 20 2005
P.O. Box 2670 500 East Capitol 'WATER RIGHTS
Rapid City, SD 57709-2670 Pierre, SD 57501 PROGRAM

RE: Williamsons v. Spearfish, et al.; Lawrence County Civ. No. 05-114.

Dear Mike and John:

Enclosed for each of you is a copy of a Notice of Entry of Order. This is intended
as service by mail upon you.

Sincerely,

BENNETT, MAIN & GUBBRUD, P.C.

Max Main
MM/ra
Enc.
cc (w/Enc.): E.James Hood
Diane Best




STATE OF SOUTH DAKOTA CIRCUIT COURT

COUNTY OF LAWRENCE ) FOURTH JUDICIAL DISTRICT

KEITH D. WILLIAMSON and )
DIANNA L. WILLIAMSON, )
) Civ. Case No. 05-114
Plaintiffs, )
)
VS. )
)
CITY OF SPEARFISH, ) NOTICE OF ENTRY OF
HOMESTAKE MINING COMPANY, ) ORDER
INC., and SOUTH DAKOTA )
DEPARTMENT OF )
ENVIRONMENT & NATURAL )
RESOURCES, WATER )
MANAGEMENT BOARD, )
)
Defendants. - )

TO: KEITH D. WILLIAMSON and DIANNA L. WILLIAMSON, Plaintiffs, and
their attorney, MICHAEL M. HICKEY.

YOU ARE HEREBY NOTIFIED that on May 16, 2005, the Circuit Court of
Lawrence County, South Dakota entered its ORDER in the above-captioned action. A
true and correct copy of the said Order is attached hereto and incorporated herein by this
reference. The Order was filed with the Clerk of Courts of Lawrence County, South
Dakota on the 16" day of May, 2005.

BENNETT, MAIN & GUBBRUD, P.C.
Attorneys for defendant City of Spearfish

A

Max Main

618 State Street

Belle Fourche, SD 57717-1489
605.892.2011

By 7//(4/;%/(&&;(



Williamson v. City of Spearfish, et al / ORDER

CERTIFICATE OF SERVICE

I, MA)%AIN , one of the attorneys for City of Spearfish, do hereby certify that
on the ay of May, 2005, I caused full, true, and complete copies of the

NOTICE OF ENTRY OF ORDER to be served upon the following named persons at
their last known mailing addresses, as follows:

Michael M. Hickey
Attorney at Law

P. O. Box 2670

Rapid City, SD 57709-2670

John P. Guhin

Assistant Attorney General
500 East Capitol

Pierre, SD 57501

by depositing the same in the United States Mail in Belle Fourche, South Dakota with
first class postage thereon fully prepaid, in envelopes addressed as above.

‘%/(WLLLM

Max Mam



Bangs McCullen Law Firm

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.

Reply to Rapid City Office R=CEIVED
Rapid City O07 =8 2003
Thomas H. Foye Writer's e-mail address: mhickey@bangsmccullen.com Y. L
Thomas E. Simmons WATER RIGHTS
Charles L. Riter : PROGRAM

Allen G. Nelson
James P. Hurley

Michael M. Hickey October 4. 2005
Terry L. Hofer >

Rod Schlauger

Daniel E Duffy

Jeffrey G. Hurd

John H. Raforth Gaﬂand Erbele

Terry G. Westergaard Chief Englneer

Steven R. Nolan Water Rights Program

Gregory J. Erlandson .

Eric J. Pickar Department of Environment and Natural Resources
Sara L. Larson Joe Foss Building

523 E. Capitol

Pierre, SD 57501-3182
Sioux Falls
Michael A. Hauck

John P Mullen Re: Water License 43-1
Brian K. Kirby
Victoria M. Dueh

e e Dear Mr. Erbele:

Kara C. Van Bockern
Patrick J. Knecht

In accordance with the provisions of SDCL 46-5-37.1 and the
decision of Judge Johns, this is to request that your office conduct an
Attorneys also admitted in investigation and issue a report concerning the validity and extent of this
Nebraska, North Dako, license and the permit holder’s compliance with the rules, regulations and -

laws relating to water rights.

In addition, it is our belief and position that the purported transfer of
the water license between Homestake Mining Company and the City of
Spearfish was improper and should be set aside.

Please contact my office prior to the time your office intends to
inspect the diversion system and the hydroelectric plant, as I would like our

. expert to accompany your staff members during any such inspection.
Trust Building

818 St. Joseph Street . ]
P.O.JBoxp2670 Thank you for your cooperation. If you have any questions or need

Rapid City, SD 57709-2670 any additional information, please advise.

605-343-1040
Fax: 605-343-1503 Sincerely,

BANGS, McCULLEN, BUTLER,

Security Bank Building
100 N. Phillips Ave.
Suite 610
PO. Box 949
Sioux Falls, SD 57101-0949
605-339-6800
Fax: 605-339-6801 MMH_:bjc
cc: Client

www.bangsmccullen.com
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A PROFESSIONAL CORPORATION
618 STATE STREET
BELLE FOURCHE, SOUTH DAKDOTA 57717-1489
TEL (605) 8B92-2011
FAX (605) B92-40B84

EmaiL: bellelaw@bellelaw.com

MAX MAIN* RETIRED

DWIBHT A. GUBBRUD EsT. 1908 DAONN BENNETT
WADE NYBERG*
*ALSO LICENBED {N WYOMING

October 13, 2005

Diane Best, Assistant Attorney General
Office of the Attorney General

500 East Capitol Ave.

Pierre, SD 57501-5070

RE: City of Spearfish; Water License 43-1.
Dear Diane:

Asyouare aware, I represent the City of Spearfish, the owner of Water License
43-1. I have received a copy of Mike Hickey’s October 4, 2005 request to the Chief
Engineer to investigate Water License 43-1. In his letter, Mr. Hickey states that he
would like his expert to accompany DENR staff members on an inspection of the
diversion system and Hydro No. 1. The City does not give its consent for Mr.
Hickey’s expert to accompany DENR staff members. Mr. Hickey should contact me

1c5a1ui115 any iubpccuuu U_y his expeit of \,uy propeity.

Please consider this ]etter to be a notice of appearance in this matter for myself.
" and Jim Hood on behalf of the City of Spearfish. We request that we be cop1ed on
all pertinent correspondence and documents.

Thank you for your assistance, and please let me know if you have any
questions.

Sincerely,

© BENNETT, MAIN & GUBBRUD, P'C;

MM/njo

cc: Jim Hood
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BENNETT, MAIN & GUBBRUD
A PROFESSIONAL CORPORATION
618 STATE STREET
BELLE FOURCHE, SOUTH DAKOTA 57717-1489
TEL (605) 892-20011
FAX (605) 892-4084
EmaiL: bellelaw@bellelaw.com

MAX MAIN* RETIRED

DWIGHT A, GUBBRUD EsT. 1908 : DONN BENNETT
WADE NYBERG*
RECEIVED
October 28, 2005
NOY - 1 2005
- Diane Best, Assistant. Attorney General . , ' W%TiggGRi{'gﬂtS' '

Office of the Attorney General
500 East Capitol Ave.
Pierre, SD 57501-5070

RE: City of Spearfish; Water License 43-1.
Dear Diane:

I received your October 27 letter. After my October 13 letter to you, I spoke
by telephone with Mike Hickey and confirmed with him that the City prefers that the
Chief Engineer’s investigation pursuant to SDCL 46-5-37.1 be conducted
independently by the Water Rights Program, without the accompaniment of possibly
adversarial experts or other persons. If, at a later date, Mr. Hickey’s expert needs
access to the premises, we will do our best to accommodate him. :

Thank you for your assistance, and please let me know if you have any
questions.

Sinéérely,
BENNETT, MA%(GI{BBRUD, P.C.
ng Mji/;z -

MM/njo A '

cc:  Mike Hickey
Jim Hood
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November 15, 2005

Cheryl Johnson, Public Works Director
City of Spearfish

625 5™ Street

Spearfish SD 57783

Dear Ms. Johnson:

Thank you for meeting with Water Rights staff to discuss the investigation of Water Right No.
43-1, Hydro Plant No. 1. We found the meeting and inspection of the facility beneficial. The
investigation of the water right is being initiated as a result of a request from Michael Hickey to
determine if the water right is subject to abandonment or forfeiture. I am requesting the city’s
assistance by providing information on the configuration of the system and past power
production.

Specifically, copies of plan drawings and specifications of the intake, tunnel, forebay, penstocks
and generators. Reference elevations in feet mean seal level or to a local datum are also
necessary to determine slopes and head. This information will be used to calculate the system’s
capacity. In addition, I request a copy of any prior engineering studies conducted by Homestake
or consultant that provides system capacity of the hydropower facility.

The city indicated that the past power production records are available at Barrick’s facilities in
Lead. We agreed to provide you dates and in turn the city will compile the power production
records to the best of its ability. For each day, the total power production and conversion to
cubic feet of water per second is requested. The following provides lists of the dates.

e  The date each year on the attached “Peak Streamflow for South Dakota” for the USGS gage
at Spearfish (period of record 1947 through 2004).

e  The date each year on the attached “Peak Streamflow for South Dakota” for the USGS gage
above Spearfish (period of record 1989 through 2004).

e  The power production records for the peak day during the month of May for each year from
1909 to 1946.



®  The power production records for the dates on the enclosed list when flow in Spearfish
Creek is near the 120 cfs authorized by Water Right No. 43-1.

e  The formula used to calculate flow based on power production records. It is our
understanding that as efficiencies changed this formula changes accordingly. This will
require knowing dates when efficiencies were implemented.

e A representative copy of a day power production record is requested.

Please contact Don Stroup at 773-3352 if there are questions on the requested information and to
coordinate when Spearfish personnel plan to review of Homestake’s records. Don would like to
accompany them to view the records.

Sincerely,

Potad ot

Garland Erbele, Chief Engineer
Water Rights Program, DENR

Enclosure

C: Diane Best, Assistant Attorney
Max Main, 618 State Street, Belle Fourche SD 57717



Dates by Year when Spearfish Creek flows were near 120 cfs

DATE FLOW (cfs)
June 27, 1947 127
May 6, 1949 144
May 27, 1952 123
May 8, 1953 126
June 12, 1955 136
May 30, 1962 130
May 5, 1963 124
June 25, 1964 120
June 5, 1965 124
June 15, 1967 124
May 8, 1969 133
April 29, 1970 122
May 18, 1971 121
May 11, 1972 123
June 10, 1973 122
May 5, 1975 120
June 25, 1976 120
May 6, 1977 125
May 5, 1978 122
June 10, 1982 121
June 2, 1983 120
June 26, 1984 121
May 9, 1994 122
June 2, 1995 120
June 8, 1996 121
April 5, 1997 120
October 22, 1998 120
August 8, 1999 120
April 19, 2000 120
September 19, 2002 123
June 7, 2003 122




USGS Surface Water for South Dakota: Peak Streamflow

Water Resources

Data Category:
Surface Water

Peak Streamflow for South Dakota

USGS 06431500 SPEARFISH CR AT SPEARFISH,SD

Available data for this site  Site home page

Geographic Area:

'South Dakota

Page 1 of 2

; i
i

Lawrence County, South Dakota
Hydrologic Unit Code 10120203
Latitude 44°28'57", Longitude 103°51'40" NAD27
Drainage area 168.00 square miles
Gage datum 3,640.00 feet above sea level NGVD29

1962

http://waterdata.usgs.gov/sd/nwis/peak?site_no=06431500&agency cd=USGS&format=...

m Gz.lge [Stream-
Year Date Height| flow
(feet) | (cfs)
1904 |{Jun. 05, 1904 5,0007
1947 {Jun. 22,1947 || 6.73] 8916
1948 ||Jun. 24,1948 || 5.89] 4176
1949 [May 06, 1949]| 5.32| 1766
1950 [[May 22,1950 5.09] 116°
1951 jjjun. 17,1951 || 5.37] 215
1952 |May 22, 1952(| 6.81] 9476
1953 [[Jun. 19,1953 || 5.56] 3016
1954 [May 30, 1954] 5.15] 1479
1955 |Jun. 11,1955 || 520 1816
1956 |{Jul. 16,1956 || 5.61|l 3006
1957 |[Jul. 14,1957 || 5.22|| 1586
1958 ||Jul. 03,1958 || 6.23]| 5716
1959 |[May 04, 1959|] 4.95 83.0°
1960 |[May 10, 1960] 5.02|| 86.0°
1961 {[Nov. 15,1960| 5.07  100°
May 22, 1962( 6.64 8306

Output formats
[Table |
[Graph N
|Tab—separated file ]
|WATSTORE formatted file |
v;i;ir Date I-gjilggl:t S‘ttlif):vm-
(feet) || (cfs)
1975 [May 07, 1975 1431:6
1976 {lJun. 15,1976 || 10.54 3,870°
1977 [May 02, 1977|| 5.65 1676
1978 [May 11, 1978 5.92| 2306
1979 ||Aug. 07,1979|| 5.73| 1826
1980 [|Apr. 21, 1980) 5.35| 85.06
1981 |Jul. 01,1981 || 5.49| 1026
1982 |[May 22, 1982|( 8.81|| 2,110
1983 May 08, 1983|| 7.66] 5006
1984 |Jun. 17,1984 || 7.31) 2856
1985 ||Apr. 17,1985  6.59f  89.06
1986 ||Apr. 28,1986 6.66| = 1046
1987 ||Apr. 18,1987 6.64| 86.06
1988 |May 14,1988 6.75| 1186
1989 ([May 09, 1989 6.66] 1066
1990 [May 05,1990 6.62| 82.06
1991 [May 22,1991 6.69] 1066
11/10/2005



USGS Surface Water for South Dakota: Peak Streamflow

Page 2 of 2

1963 [|Apr. 29,1963 | 6.47 6626 1992 ||Apr. 29, 1992J 6.571  70.0° v_
1964 {[Jun. 09, 1964 7.97| 3,040° 1993 |Jun. 08, 1993 6.69 100°
1965 ([May 15,1965 10.53| 4,240° 1994 Apr. 25,1994 { 6.90 175°
1966 ||Apr. 17, 1966 || 6.47 1126 1995 (|May 08, 1995 10.11| 1,900 |
1967 {jJun. 16, 1967 7.02 2306 1996 May 30, 1996} 7.19 2046] v
1968 ([Jun. 25, 1968 6.60 1069 1997 (May 08, 1997| 17.67 3226
1969 |May 15, 1969 7.71 466° 1998 ([Jun. 18, 1998 8.84 8996
1970 |\Jun. 12, 1970 8.21]l 8846 1999 |Jun. 13, 1999 7.12 1876!
1971 {|May 10, 1971 6.85 2346 2000 (jApr. 26,2000) 6.96 1526
1972 May 13, 1972| 6.74]] 1636 2001 (|Apr. 07,2001 6.79 1176]
1973 ||May 31, 1973 7.09 2876 2002 [[Sep. 18,2002} 7.05 1716|
1974 |Jan. 01, 1974 7.29 1756 2003 [Jun. 07, 2003 7.25 2096l
I 2004 {[Jul. 05, 2004 6.73 756
] Peak Streamflow Qualification Codes. -
e 1 -- Discharge is a Maximum Daily Average
e 6 -- Discharge affected by Regulation or Diversion
e 7 -- Discharge is an Historic Peak
Questions about data ~ South Dakota NWISWeb Data Inquiries Top

Feedback on this websiteSouth Dakota NWISWeb Maintainer
Surface Water for South Dakota: Peak Streamflow
http://waterdata.usgs.gov/sd/nwis/peak?

Retrieved on 2005-11-10 09:45:42 EST
Department of the Interior, U.S. Geological Survey
USGS Water Resources of South Dakota

Privacy Statement || Disclaimer || Accessibility || FOIA
1.16 1.15 nadwwOl )

http://waterdata.usgs.gov/sd/nwis/peak?site_no=06431500&agency cd=USGS&format=...

Explanation of terms

11/10/2005
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USGS Surface Water for South Dakota: Peak Streamflow Page 1 0f 2

Data Category: ... Geographic Area:
Water Resources Surface Water - South Dakota i

Peak Streamflow for South Dakota

USGS 06430900 SPEARFISH CREEK ABOVE SPEARFISH, SD

Available data for this site  Site home page ;

Output formats

Lawrence County, South Dakota |Table
Hydrologic Unit Code 10120203 —
Latitude 44°24'06", Longitude 103°53'40" NAD27 Im
Drainage area 139.0 square miles [Tab-separated file l
Contributing drainage area 139.0 square miles -
Gage datum 4,440.0 feet above sea level NGVD29 [WATSTORE formatted file j
[Reselect output format
Gage (|Stream- Gage |[Stream-
v;i;ir Date Height|| flow ‘2]{2;?‘ Date Heightl] flow
(feet) || (cfs) (feet) || (cfs)
1989 [May 08, 1989} 4.24 117 1997 |May 08, 1997|f 3.96 2749
1990 |May 05, 1990 4.02f 95.0° 1998 |Jun. 18,1998 || 4.60 5000
1991 |[May 23, 1991| 4.28|| 1296 1999 [[Jun. 11,1999 || '4.18|| 3396
1992 {|Apr. 28,1992 3.93|| 75.0° 2000 |[[Apr. 26, 2000 14526
| 1993 |{Jun. 08, 1993 || 5.14)f 2996 2001 ||Apr. 29,2001 3.56|] 1336
1994 ||Apr. 25, 1994| 4.91 2256 2002 (|Sep. 18,2002} 3.53 1226
1995 |[May 08, 1995| 7.42|| 2,890° 2003 [(Jun. 08,2003 || 3.67 1716
1996 May 31, 1996( 3.94 2396 2004 ([Mar. 27,2004) 3.16 776

12l Peak Streamflow Qualification Codes.

e 2 -- Discharge is an Estimate
e 6 -- Discharge affected by Regulation or Diversion

Questions about data ~ South Dakota NWISWeb Data Inquiries Top

Feedback on this websiteSouth Dakota NWISWeb Maintainer Explanation of terms

Surface Water for South Dakota: Peak Streamflow
http://waterdata.usgs.gov/sd/nwis/peak?

Retrieved on 2005-11-10 09:38:48 EST

Department of the Interior, U.S. Geological Survey
USGS Water Resources of South Dakota

Privacy Statement || Disclaimer || Accessibility || FOIA

http://nwis.waterdata.usgs.gov/sd/nwis/peak ?site_no=06430900&agency cd=USGS&for... 11/10/2005
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% DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

CheATFACES AT PLACES www.state.sd.usldenr
June 2, 2006
Mr. Michael Hickey | Mayor Jerry Krambeck
Bangs McCullen Law Firm City of Spearfish
PO Box 2670 625 5™ Street
Rapid City, SD 57709-2670 Spearfish, SD 57783
Mr. Max Main

Bennett, Main & Gubbrud
618 St Street
Belle Fourche, SD 57717

Dear Sirs:

Enclosed please find a copy of a report on the investigation and analysis of Water Right

No. 43-1. This report was completed by the staff of the Water Rights Program, DENR, at
- the request of Mr. Hickey.

The report concludes that Water Right No. 43-1 is valid and not subject to abandonment

or forfeiture and that there is no basis for the cancellation of this right. In the matter of

the transfer of the water right, the court order dismissed the plaintiffs claim for notice of

and hearing on the transfer. The filing and subsequent transfer of Water Rights 43-1 was

a legal transfer and met the requirements of the law.

If you have any questions concerning the report please contact us at 773-3352.

Thank you.

Sincerely,

Garland Erbele, Chief Engineer
Water Rights Program

Encl.

Cc: Diane Best, Assistant Attorney General
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Spearfish Canyon Hydroelectric Power Plant No. 1

Introduction

This report is a summary and analysis of an investigation conducted by the water rights staff of Water Permit
No. 43-1. This investigation was initiated at the request of attorney Michael Hickey, representing plaintiffs
Keith and Dianna Williamson landowners on Spearfish Creek in Lawrence County. The plaintiffs filed a
complaint claiming, among other things, a right to the domestic use of water in Spearfish Creek and that Water
Right No. 43-1 was subject to abandonment. In a May 2005 ruling, Judge Timothy Johns ruled that the
plaintiffs must exhaust their available administrative remedies before proceeding with the complaint. South
Dakota Codified Laws (SDCL) 46-5-37.1 grants the Chief Engineer the authority to investigate whether a water
permit or right has been abandoned or forfeited.

Hydroelectric Power Plant No. 1 System

Construction of the Homestake Mining Company (HMC) Hydroelectric Power Plant No. 1 system was
completed and brought online in 1911. The system consists of a diversion dam on Spearfish Creek at Maurice,
SD, a tunnel (aqueduct), a forebay dam, collection cylinder standpipes, and powerhouse. Hydroelectric Power
Plant No. 1 is a run-of-the-river system that operates on available inflow and a limited amount of short-term
storage.

The 200-foot concrete diversion dam near Maurice, SD, has inlet gates for the control of water conveyed
through a flume to the aqueduct entrance. The amount of water diverted into the aqueduct is measured at a weir
in the flume.

Water is conveyed from the diversion dam through the concrete-lined aqueduct 23,800 feet (4.5 miles) to the
forebay dam.

The 40 x 70 foot concrete forebay dam has built-in gates that regulate the flow at 40 to 120 cubic feet per second
(cfs) depending on the stream flow diverted into the aqueduct. An overflow is also built into the forebay dam to
divert flow greater than 120-cfs into Spearfish Creek.

From the forebay dam the water is conveyed through two lines, 1200 feet long, to a large collection cylinder
with four standpipes for balancing the pressure and relieving the water of accumulated air. ‘

Two steel pressure pipelines or penstocks, each 4000-foot long, convey the water to the Pelton wheels at the
powerhouse. The water is then returned to Spearfish Creek. The system has an operating head of 655 feet or
288 pounds per square inch (psi).

Originally, three 2000 kilovolt ampere (kVA) or 1600 kilowatt (kW) at 80 percent power factor, Westinghouse
generators driven by double overhung Pelton wheels were installed in the powerhouse along with two water or
electrically driven exciter generators. Transformers and switching equipment were also installed in the
powerhouse.

In 1917 one of the Westinghouse generators was removed and installed in Hydroelectric Power Plant No. 2. In
1989 the standpipes were upgraded and insulated, and a new substation north of the powerhouse replaced the
water-cooled transformers and old switching gear.

Licensing and Transfer of Water Right No. 43-1

The South Dakota State Engineer received the HMC application for the right to appropriate 100 cfs of water
from Spearfish Creek for power generation on January 4, 1909. A water license was issued to HMC for Water
Right No. 43-1 on January 3, 1913, after the applicant made proof of the completion of adequate works for the
diversion of 120-cfs (Appendix A). Water Right No. 43-1 was issued with a priority date of January 4, 1909, for




the diversion of 120-cfs for power generation. Water Right No. 43-1 is junior in priority to all of the irrigation
ditches diverting Spearfish Creek water downstream of the powerhouse.

The city of Spearfish, SD, purchased the HMC Hydroelectric Power Plant No. 1 system on May 5, 2004. The
Notice of Transfer of Ownership of Water Right No. 43-1 was filed on May 5, 2004 (Appendix B).

Notice of Entry of Order

On May 16, 2005, the Circuit Court of Lawrence County, SD, entered an order in an action (Civil Case No. 05-
114) initiated by Keith D. Williamson and Dianna L. Williamson (plaintiffs) versus the city of Spearfish,
Homestake Mining Co., and the SD Department of Environment and Natural Resources, Water Management
Board (Appendix C). The court ordered that the plaintiffs: (A) do not have a legal right to compel notice and
hearing on the transfer of Water Right No. 43-1 and (B) must exhaust their available administrative remedies as
to all other claims in their complaint by filing a petition with the Chief Engineer of the Water Rights Program
requesting an investigation of Water Right No. 43-1.

In accordance with SDCL 46-5-37.1 and the court’s decision in the action cited, a request was submitted by
Michael Hickey, on behalf of his clients, to conduct an investigation and issue a report concerning the validity
and extent of Water Right No. 43-1 (Appendix D). Based on his request, an investigation was conducted on the
validity and extent of Water Right No. 43-1 and the permit holder’s compliance with the rules, regulations and
laws relating to water rights. Mr. Hickey’s request also stated that the transfer of the water right between
Homestake and the city of Spearfish was improper.



Applicable Water Right/Permit - Statutes and Rules

The following statutes and rules are deemed applicable to the validity and ownership transfer of Water Right
No. 43-1 from HMC to the city of Spearfish by the Department of Environment and Natural Resources’ Chief
Engineer:

SDCL 46-5-30.3. _Sale or transfer of permit or license — Notice to Chief Engineer
Notice of any sale, grant, lease, conveyance, or other transfer of a permit or license to appropriate water issued

under the provisions of this title shall be filed with the Chief Engineer within ninety days.

SDCL 46-5-32. Assignment of permit or license. Subject to the limitations provided in §§46-5-33 and 46-5-
34, any permit or license to appropriate water, including a permit issued under §46-5-8.1, may be assigned, but
no assignment is binding, except upon the parties thereto, unless filed for record in the division of water rights.
No assignment may carry with it the right to use the water for any purpose or in any manner other than that
specified in the permit or license without the approval of the water management board. The evidence of the
right to use water from any works constructed by the United States, or its duly authorized agencies, shall in like
manner be filed with the division, upon assignment. A sale, grant, conveyance, assignment, lease other transfer
of a permit or license issued under §46-5-8.1 may be assigned only in accordance with the terms of the contract
or instrument of conveyance between the district and the energy industry user.

SDCL 46-5-36. Abandonment of use of water appurtenant to land — Public water subject to_general
appropriation.

If the owner of the land to which water has become appurtenant abandons the use of such water upon such land,
such water shall become public water, subject to general appropriation.

SDCL 46-5-37. Failure to use beneficially appropriated water — Forfeiture for nonuse — Reversion to
public.

When any person entitled to the use of appropriated water fails to use beneficially all or any part of such water
for the purpose for which it was appropriated, for a period of three years, such unused water shall revert to the
public and shall be regarded as unappropriated public water.

SDCL 46-5-37.1. Abandonment or forfeiture of permits or rights — Recommendation of Chief Engineer
for cancellation.

Upon the initiative of the Chief Engineer or upon petition by an interested person and after reasonable notice to
the holder of the right or permit, if he can be located, the Chief Engineer may investigate whether or not a
permit or right has been abandoned or forfeited. After the investigation, the Chief Engineer may recommend
cancellation of the permit or right for reason of abandonment or forfeiture. The recommendation, notice and
hearing shall be conducted pursuant to the procedure contained in chapter 46-2A.

General Rule 74:02:01:37.01. Legal Excuse for non-use of water.
Legal excuse for non-use of water suspends the period of non-use specified in SDCL 46-5-37. Legal excuses
for non-use of water include but are not limited to the following:

(1) Unavailability of water to satisfy a permit, right, or vested right;
(2) Legal proceedings which prevent the use of water; and
(3) Water use under existing climatic conditions would result in the waste of water.










































Analysis of Transfer of Water Right No. 43-1

The plaintiffs have raised the question of whether the transfer of Water Right No. 43-1 met the requirements of
South Dakota law since no formal hearing on the transfer was held before the Water Management Board and no
official notice was given to the plaintiffs or other interested parties.

In the court order in Williamson v. City the Court found that the plaintiff did not have a right to compel notice
and hearing. The South Dakota Water Management Board was a party. The Court’s ruling is a final binding
decision that was not appealed. Accordingly, the Chief Engineer will not initiate a hearing on the transfer.

Moreover, the Court’s determination is consistent with the longstanding practice and interpretation of the Chief
Engineer. Two South Dakota laws (SDCL 46-5-30.3 and SDCL 46-5-32) address the transfer of title to a water
right. SDCL 46-5-30.3 provides that any sale, grant, lease, conveyance or other transfer of a permit or license to
appropriate water issued under the provisions of this title shall be filed with the Chief Engineer within 90 days.
This statute imposes no obligation on the Chief Engineer other than to file the documents received.

Spearfish hand delivered the notice of transfer of ownership of Water Right No. 43-1 to the Water Rights
Program’s office on May 5, 2004. The Water Rights Program acknowledged the transfer of Water Right No.
43-1 on May 6, 2004. Clearly the actions of the city and Chief Engineer met the requirements of SDCL 46-5-
30.3.

The second statute pertaining to title transfers or transfer of a leaseholder’s interest is SDCL 46-5-32. It
provides, among other things, that an “assignment” of rights is restricted to the same use under the same
conditions as the original use. The statute imposes no duty or discretion on the Chief Engineer or the Water
Management Board unless the assignment includes a request to use the water for a different purpose or in a
different manner.

Because additional statutes in South Dakota water law dictate the standard for water board consideration of
changes of use or changes in diversion points, those statutes would govern such changes. Consequently, a filing
under SDCL 46-5-32 necessarily involves only a transfer of title unless it is accompanied by an application to
amend the water right.

If the parties to a title transfer intend to change the use, location of the use or make another amendment an
application must be filed. It is clear under SDCL 46-2A-1(2) that amendments of water rights and water permits
must be undertaken according to the due process procedure for water proceedings in SDCL Chapter 46-2A.
Accordingly, the Chief Engineer is required to investigate the matter, issue a recommendation, and provide
notice of hearing. In a contested case the Water Management Board must hear the case and consider whether
the change in use, change in point of diversion or other change would unlawfully impair existing rights, whether
it is a beneficial use, and whether it is in the public interest.

Under South Dakota law, a “transfer” that involves only the recording of a change in title or leaseholder interest
does not require a hearing. Water Right No. 43-1 involved the transfer of title from HMC to the city of
Spearfish. The filing was not a request for an amendment to change the diversion, point of diversion, change of
use or other change. The water right was originally issued for the purpose of power generation and this use
continues with the city. The fact that the end use of the power has changed does not change the use of the water.
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Conclusions

1. Homestake Mining Company (HMC) obtained Water Right No. 43-1, with a priority date of January 4, 1909,
for the purpose of power generation at Hydroelectric Plant No 1.

2. Water Right No. 43-1 was licensed for 120 cubic feet per second (cfs) on January 3, 1913.

3. HMC operated an intake at Maurice on Spearfish Creek for the diversion of water to the hydroelectric plant.
The records show that this intake was capable of diverting the appropriated amount.

4, HMC operated the hydroelectric plant continuously for the generation of power from 1911 until the sale to the
city of Spearfish. The available flow up to 120-cfs of water was diverted and used beneficially for the purpose
of power generation.

5. On May 5, 2004, HMC sold the hydroelectric plant to the city of Spearfish.

6. The city of Spearfish filed the transfer of Water Right No. 43-1 on May 5, 2004, to the DENR Water Rights
Program. The filing and subsequent transfer was a legal transfer and met the requirements of SDCL 46-5-30.3.

7. The transfer of Water Right No. 43-1 was a transfer of title and did not involve a change of use, change in
diversion, or other change that would qualify as an amendment to the water right.

8. The city of Spearfish has operated the hydroelectric plant continuously for the generation of power since its
purchase. Under Water Right No. 43-1, the available flow up to120-cfs of water is being diverted and used
beneficially for power generation.

9. Based upon the authority granted in SDCL 46-5-37.1, the Chief Engineer makes a determination that Water

Right No. 43-1 has not been abandoned and there is no evidence of forfeiture due to nonuse. Therefore, Water
Right No. 43-1 is a valid water right and there is no basis for the cancellation of this right.
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Glossary
Forebay: part of a dam’s reservoir that is immediately upstream from the powerhouse.

Goodness of Fit Correlation: a measure of adequacy of fit in linear regression, a number ranging from +1 to -
1 with values of exactly +1 corresponding to a perfect fit and those of zero corresponding to no linear fit.

Headgate: gate that controls water flow into canals and ditches.
Headworks: flow control structure.
Kilowatt: electrical unit of power that equals 1000 watts or 1.341 horsepower.

kWh (kilowatt-hour): 3.6 mega joule. An energy measure that indicates a watt consumed or generated in one
hour equivalent.

kVA: kilovolt ampere (one thousand volt amperes), the current flowing in a circuit multiplied by the voltage of
that circuit, usually measured on a transformer. A measure of power whereby 1-kVA typically equals
approximately 0.8-kWh (depending upon the phase).

Pelton Wheel: high pressure impulse water turbine in which one or more free jets of water are directed against
the rotor buckets.

Penstock: conduit for conveying water to a power plant.
Standpipe: vertical pipe or tower into which water is pumped or fed to obtain a required head.

Weir: in this report, a dam in a stream or sluiceway to raise the water level and channel the flow for the purpose
of speed-volume measurement.
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Appendix A

Water Right No. 43-1
(retyped for clarity)
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STATE OF SOUTH DAKOTA

WATER LICENSE NO. 43-1

WHEREAS, On the __fourth _day of January AD. 1909
THE HOMESTAKE MINING COMPANY

of ... Lead City...................... Countyof .................. Lawrence............... And State of
-...South Dakota.......... duly made application No...... 43-1..... to me for a permit to use .....100...........
cubic feet per second of the waters of ................... Spearfish Creek.......................oooooo
County of ........... Lawrence...................... State of South Dakota for ........ power
generating............. purposes and

WHEREAS, Onthe ................ sixth........... dayof.......... February......... AD. 19..09...
Permit No. .....43-1.... was issued to said applicant....for the diversion of said water, and providing for the
completion of works of diversion herein described on or before the ............... 5 e, date if
................. February......................A.D. 19....11... and for the application to beneficial use of said
water on or before the ceveeenfifthe o dayof L February.................... AD.19....12...

and whereas on the 26% day of November, 1910, the time for completing the diversion works and for the

application to beneficial use of said water, was extended for three years from dates first designated; and

WHEREAS, On the ........... second........... dayof........... January.......... A.D. 19..17..the

holder......of said permit duly made proof of the completion of adequate works for the diversion of

-..120.... cubic feet per second of said water, as evidenced by my Certificate No....... 43-1...... dated
....January 2, 1913.......... Confirming the completion of works of sufficient capacity for diverting and
conveying to the place of intended use ............ 120.....ciiieeie. cubic feet per second of water, and with
date of priority of ....... January 4, 1909........................ and,

WHEREAS, On the ........... second............. dayof.............. January.......AD.19...13....
proof was duly made of the application to beneficial use of ........... 120........ cubic feet per second of said
water;

...... for the development of power for electrical transmission to the company’s works at Lead

................................................................................................................................

.................................................................................................................................

................................................................................................................................

.................................................................................................................................

.................................................................................................................................



NOW, THEREFORE, By virtue of the authority vested in me by the laws of the State of South

Dakota. I hereby grant and confirm to ..... . the HOMESTAKE MINING COMPANY..............._
of ...Lead City, South Dakota........ the holder ......... and owner............ of said permit No. ... 43-1.......
A water right, dating from.....January 4®1909................ to the use of .......... 1200
cubic feet per second of the waters of ........... . Spearfish Creek................co...ocooo
Inthe county of ................Lawrence.................... and the Sate of South Dakota, or so much thereof

as may be necessary for the purposes herein below mentioned, to be diverted at....headworks of NW % of
SE Y% of Sec. 8, Twp. 5N, R 2E, B.H.M. Lawrence COURLY .o

subject, however, to the laws of the State of South Dakota applicable to a license for the use of the waters
of the Sate, and subject also, to the local or community customs, rules and regulations which have been or
may be adopted from time to time by a majority of the users from a common source of supply, canal or
lateral from which such water may be taken when such rules and regulations have for their object the

economical use of such water,

WITNESS, My hand and the seal of my office at Pierre, South Dakota,

This...... 39 day of ............. January.......... and. Nineteen
Hundred and ...... thirteen. ..
State Engineer

Date of Priority January 4%, 1909
Recorded in Book 3, Page 111.



Water Division No............ ... ... Water District
Certificate of Examination of Works
Report of Examining Engineer

To the Sate Engineer, Pierre, South Dakota:

Dear Sir: I hereby certify that in accordance with your letter of authorization dated ..December
30, 19...12.. T have this day made a thorough examination of the diversion works constructed by..............
Homestake Mining Company, a corporation organized under the laws of California and transacting
business in Lawrence .............. County, South Dakota, holder... of permit No. ...... 43-1.......... issued
upon application No. ..43-1......... bearing date of priority of ....... Januvary 4........ 19...09.... authorizing

the manufacturing, transportation and other purposes. Ihave to report on the condition of the same as

follows:

One massive re-inforced concrete dam, 200 feet long from the head gates across the main Valley of the
creek, resting on steel sheet piling, driven to an impervious stratum. Substantial concrete head works with
four cast iron inlet gates for the control and regulation of the water; an open concrete frame extending from
the head gates to the tunnel entrance about 100 feet; thence through a concrete lined tunnel 6 Y2 feet wide
by 8 feet 3 inches high in the center of the arch, 23,800 feet long, discharging into a concrete forbay 30 feet
by 70 feet, in the walls of which the regulating gates are built. The water is conducted from this forbay
through these regulating gates into two lines of wood staved pipe, 4 feet internal diameter, substantially
built into the walls of said forbay, extending thence 1200 feet to a large collecting cylinder upon which are
erected 4 steel stand pipes for the purpose of balancing the pressure and relieving the water of accumulated
air, substantially covered and braced, and connected to this collecting cylinder are three steel pressure pipe
lines or penstocks, varying in diameter from 34 inches to 30 inches at the power house, each line 4000 feet
long. From those penstocks water is led direct by nozzles to the pelton wheels sinuate in the power station
hereinafter described.

Substantial concrete, fire proof power house, in which are installed three 2000 KVA Westinghouse
generators, driven by double overhung pelton water wheels; two exciter generators, both water and
electrically driven; three banks of step-up transformers having capacity of the generators; switch board
control, oil switches and duplicate transmission line from the power station to the sub-station in Lead City,
from which the power is distributed to motors in the various works of the Homestake Mining Company.
The location of the power plant is on the S ¥ of the NE % or the SE /4 of Section 15 T 6N. R. 2 East,
B.H.M., Lawrence County, S.D. and about one mile south of the Town of Spearfish. The transmission line

is eleven miles long, carrying current at 33,000 volts.



Examining Engineer



ATTORNEY AND COUNSELORS AT LAW
LEAD CITY, SOUTH DAKOTA

1/2/13.
Hon. Samuel H.Lea,
Pierre, S.D.

Dear Sir:

I beg to enclose herewith, properly executed, certificate of examination of works by Engineer,
Form 23, and certificate of application of water to beneficial use, Form 24, all in connection with Permit
No. 43-1, of Homestake Mining Company. I trust you will find these executed in due form. The showing
only goes tot the extent of obtaining 100 second feet of water, although as a matter of fact the works are
susceptible of using 120 second feet at high water. At the time of making our application, however, we felt
that 100 second-feet would probably cover any ordinary normal conditions and we assume now that you
cannot issue permit for more than that amount. At the same time we do use and are prepared to use all of
the water in the stream up to 120 second-feet. In view of the fact that we are really the owners of all of the
riparian lands between our intake and power plant, and in view of the further fact that we are proving
ourselves quite a public benefactor to all water users below us, in that we are delivering the water of
Spearfish Creek into the creek free of ice and in larger quantities than heretofore, five miles nearer to such
water users, it occurred to me that possibly the permit could be for the full quantity that our present works

are susceptable of using to-wit, 120 second-feet instead of 100.

Yours respectfully.



January
Third,
1913.

Mr. Chambars Kellar,
Lead, So. Dak.

Dear Sir:-
This is to acknowledge receipt of your letter of the 2™ inat together with certificate of examination
of works and certificate of application of water to beneficial use in connection with permit No. 43-1 of the

Homestake Mining Company.

I'note what you say about the application having been made to comprise the use of only 100
second feet of water, whereas the works are capable of using 120 second feet of water. I note that you
would like to have the license cover the larger amount, since this amount can be made use of when the

water is available.
I hand you herewith Water License No. 43-1; this completes the water right of the Homestake
Mining Company under its permit bearing same number. In accordance with the statement of capacity and

tho request made by you that the larger quantity of water be designated I have made the license to cover the

use of 120 second feet of water.

The fees covering the filing and issuance of the papers in connection with Water License No. 43-1

amount to $3.00. These fees, which are turned into the State Treasury, should be sent direct to this office.

Your very truly,

State Engineer



Appendix B

Notice of Transfer of Ownership
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SD Eform - 0495 v1 NOTICE OF TRANSFER OF OWNERSHIP

To:  Chief Engineer
Water Rights Program, DENR
523 E. Capitol
Pierre, SD 57501-3181 Date:  May 3, 2004

Water Right/Permit No. 43-1

I/'We request that Water Right/Permit No. 43-1 formerly owned by:
HOMESTAKE MINING COMPANY OF CALIFORNIA be transferred to-

New Owner Name: CITY OF SPEARFISH
Address: 625 FIFTH STREET
City, State Zip SPEARFISH SD 57783 Telephone No. (605) 642-1325

Title to the following described land(s)/property has been transferred as described above:

N/A

I understand that the validity of Water Right/Permit No. 43-1 has not been determined by this transfer action,

If 1 have any questions on validity, I understand that only the Water Management Board has the authority to determine
if a water permit/right is valid (see note below).

You are requested to file this "Notice of Transfer" in the appropriate file with the Water Rights Program, as
evidence of the change of ownership.

A fee of Two Dollars and Fifty Cents (8$2.50) is required to cover the filing fees as required under
SDCL 46-2-13.

L, CITY OF SPEARFISH, the new owner, certify that the above information is true and correct.

CITY OF SPEARFISH

UL
W LI
ot

-------



NOTE: Water permits may be cancelled for noncon
expired. Once a water permit is developed
water right may be lost for three reasons:

struction after the five year construction period has
and the water used, the permit becomes a right. A

1. Abandonment - no intent to use water and use is abandoned.
2. Forfeiture - no use of water for three year period without legal excuse.
3. For a third violation of a condition of a water permit/right.

11/2002



RECEIPT
5

Received for filing at_£2 20 o'clock P .M., CDT, this X" day of May, 2004,
Notice of Transfer of Ownership of Water Right No. 43-1, together with check #4181
drawn on the account of Hood, Nies & Dardis, P.C., in the amount of $2.50 for the filing
fee.

STATE OF SOUTH DAKOTA DEPARTMENT
OF ENVIRONMENTAL & NATURAL RESOURCES

OFFICE OF THE CHIEF ENGINEER
WATER RIGHTS PROGRAM

oy e d Sk




W DEPARTMENT of ENVIRONMENT
‘ \ and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

www.state.sd.us/denr

CReATFaces Caear Puages.

May 6, 2004

Jerry A Krambeck, Mayor
City of Spearfish

625 Fifth St

Spearfish SD 57783

RE: Water Right No. 43-1
Homestake Mining Company — City of Spearfish

Dear Mayor Krambeck:

1am writing to acknowledge receipt of the ownership change for Water Right No. 43-1. The
transfer has been completed. The water right formerly held by Homestake Mining Company of
California is now held by the City of Spearfish.

If I can answer any questions for you, please contact me.

Sincerely,

Genny McMath

Environmental Scientist

Water Rights Program

(605) 773-3352

email: genny.mcmath@state.sd.us

¢: E James Hood, w/Hood, Nies & Dardis, PC
Karl Burke, w/Homestake Mining Company
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Judge Order
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-S-¥ATE OF SOUTH DAKOTA - ) IN CIRCUIT COURT
COUNTY OF LAWRENCE ) FOURTH JUDICIAL DISTRICT

KEITH D. WILLIAMSON and
DIANNA L. WILLIAMSON,

Civ. Case No. 05-114
Plaintiffs,

VS.

)
)
)
)
)
)
)
CITY OF SPEARFISH, )
HOMESTAKE MINING COMPANY, ) ORDER
INC., and SOUTH DAKOTA ) |
DEPARTMENT OF )
ENVIRONMENT & NATURAL )
RESOURCES, WATER )
MANAGEMENT BOARD, )

)

)

Defendants.

The motion to dismiss by the City of Spearfish (“City”) came on regularly to be
heard before this Court oh April 29, 2005, in the Lawrence County Courthouse in
Deadwood, South Dakota. Attorneys Max Main and Wade Nyberg appeared personally
for City, Attorney Michael M. Hickey appeared personally for the plaintiffs, and
Assistant Attorney General John P. Guhin appeared telephonically for defendant Water
Management Board. The Court having considered the pleadings and papers on file
herein, and the arguments of counsel, and good cause appearing therefore, it is hereby

ORDERED, that the City’s Rule 12(b)(5) motion to dismiss plaintiffs"claim for
notice of al}d a hearing on the transfer of Water License No. 43-1 from Homestake
Mining Company of California to the City be, and the same hereby is, granted. Such
claim fails to state a claim upon which relief can be granted; and it is furthgr

' ORDERED, that plaintiffs must exhaust their available administrative remedies as
to all other claims alleged in their complaint by filing with the Chief En%neer of ‘E

MAY 16 2005

UNIFIZD JUDICIAL SYSTEM
SOUTH DAKOTE i CLERK OF GOURT

By



Williamson v. City of Spearfish, et al / ORDER

South Dakota Water Ri ghts Program a petition requesting an investigation of Water
License No. 43-1; and it is further
ORDERED, that the Court retains jurisdiction over this matter consistent with the

terms of this Order. (é
DATED this / zgay of May, 2005.

e 2% 4

J— R S
Timothy R. johns e/ AN

Circuit Court Judg

FILED
MAY 16 2005

B SOUTH DAKOTA UNIFIED Jumiciar SYSTEM
(CLERK’S SEAL) - - . . 4THCIRGUIT CLERK OF GOURY
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Letter from Michael M. Hickey Requesting Investigation
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Bangs McCullen Law Firm

Bangs, McCullen, Butler, Foye & Simmons, L.L.P

nedeal et wd AN { g
Reply to Rapid City Office RECEIVE
Rapld Clt ‘xz' B AR ATaton
Thomas H. Foy): Writer's e-mail address: mhickey@bangsmccullen.com h Rt J dedd
Thomas E. Simmons WATER RIGHTS
Charles L. Riter PROGRAM

Allen G. Nelson
Jawes P. Hurley
Michael M. Hickey October 4, 2005
Terry L. Holer ’
Rod Schiauger
Daniel E Dulfy
Jelfrey G. Hurd

John H. Raforth Gaﬂand Elbele

Terry G. Westergaard Chief Engineer

Steven R. Nolan -Water Rights Program

Gregory J. Erlandson .

Eric J. Pickar Department of Environment and Natural Resources
Sara L. Larson Joe Foss Building

523 E. Capitol

Pierre, SD 57501-3182
Sioux Falls
Michael A. Hauck "
John P Mullen Re: Water License 43-1
Brian K. Kirby
Victoria M. Duehr
Kara C. Van Bockern
Patrick J. Knecht

Dear Mr. Erbele:

In accordance with the provisions of SDCL 46-5-37.1 and the.
. decision of Judge Johns, this is to request that your office conduct an
Attomneys also admitced in investigation and issue a report concerning the validity and extent of this
Noraska, Morth Dakots, license and the permit holder’s compliance with the rules, regulations and
laws relating to water rights.

In addition, it is our belief and position that the purported transfer of
the water license between Homestake Mining Company and the City of
Spearfish was improper and should be set aside.

Please contact my office prior to the time your office intends to
inspect the diversion system and the hydroelectric plant, as I would like our

expert to accompany your staff members during any such inspection.
Trust Building

818 St. Joseph Street

PO. Box 2670 Thank you for your cooperation. If you have any questions or need
Rapid City, SD 57709-2670 any additional information, please advise.
605-343-1040
Fax: 605-343-1503 Sincerely,

BANGS, McCULLEN, BUTLER,

Security Bank Building
100 N. Phillips Ave.
Suite 610
PO. Box 949
Sioux Falls, SD 57101-0949

605-339-6800 '
Fax: 605-339-6801 MMH:bjc
cc: C(Client

www.bangsmccullen.com



Appendix E

Spearfish Hydro 1 Flow Test Data 12/9/2005
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Appendix G

PSI-Plot Hydo1Weir-kWh Correlation
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Hydrolweir-kwh.rpt

Straight Line: y=ax+b

: Data File Name: C:\Documents and Settings\Don\My
Documents\HydrolWeir—kwh;pdw

X column -» HMC Weir

Y column -> kwh

Number of used data points: 685
a= 13.26584361

b= 1858.15908599

Sum Sqrs=  130590473.591

_ StdDev= 437 .26568474
Covaraince Matrix

y1]= 0.0000013956
cvim[1,2]= -0.00020398434
y2)= 0.0312746699

Goodness of Fit Statistics ...

R-Sq r2: 0.49124918
Correlation: 0.70089171
Parameter Statistics
Parameter a: 13.26584361
StdErr: 0.51656641

Stdpev: 0.00118135593

Parameter b: 1858.15908599
StdErr: 77 .32888776
Stdpev: 0.176846458

~---Created with PSI-Plot
----Thu Jan 12 12:58:39 2006

Page 1



Appendix H

Lower Spearfish Valley Irrigation Ditches
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Permit No. | Irrigation Ditch | Priority Date | Diversion Rate
: (cfs)
1392-1 Mann 03/21/1878 1.45
1403-1 Ramsdell 10/01/1876 2.00
1400-1 Owens-Gay 03/01/1877 2.30
1386-1 Walton-Schuler 03/20/1877 8.50
1387-1 Tonn-Evans 05/01/1876 14.40
1389-1 Cook 05/01/1876 21.60
1388-1 Bowman 06/11/1877 8.00
1394-1 Kemper 07/31/1885 24.00
1399-1 Cook-Burns 06/15/1881 17.80
Total 100.05




Rt?ferences :
Mining and Engineering World, July 1914. The Hydro-Electric Power Plant of the Homestake Mining
Co.,Richard Blackstone, Chief Engineer and Assistant Superintendent Homestake Mining Co.

Water-Resources Investigations Report 98-4116, Streamflow Losses in the Black Hills of Western
South Dakota. U.S. Department of the Interior, Geological Survey, 1998.

State of South Dakota, Department of Environment and Natural Resources, Water Rights Program
Records

PSI-Plot, Poly Software International
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|, James P. Hurley Reply to Rapid City Office
g Michael M. Hickey

"-i

“ Terry L. Hofer
" Rod Schlauger
- Daniel F. Dutfy
joffrey G. Hurd
John H. Raforth JU).)/ 25’ 2007 )
Terry C. Westergaard '
Steven R. Nolan

Gregory ). Edland .
erﬁ‘zcm son Ms. Alice J. Bruce

lay 1. Wi Lawrence County Clerk of Courts
Riley §. Wilson PO Box 626 o
SIOUX FALLS Deadwood, SD 57732
John P, Mulien
Brian K. Kirby Re:  File No. Civ. 05-114; Keith Williamson & Dianna Williamson
Victoria M. Duehr vs. City of Spearfish, Homestake Mining Co., Inc. and South
Patrick J. Knecht Dakota Dept. of Environment & Natural Resources, Water
_ Thomas J. Voo Wald Management Board
" Brian R Schumacher
Amomeys also admitred in Dear Ms. Bruce: ¢
Nebraska, North Dakows,
lowaand Minnesata, Enclosed for filing in the abovc-referenced matter is an original
Notice of Hearing. By copy of this correspondence, opposing counsel has
been served by U.S. Mail.

Writer's e-mail address: mhickey@bangsmecullen.coin

—

If you have any questions, please give me a call. Thank you.

Sincerely,

BANGS, McCULLEN, BUTLER,

. mmh:bah
RAPID CITY

First Western Gateway El}dos.ué?. ¢
433 West Boulevard cc/enc: Llien : :
Suite 400 Mr. Max S. Main ¥
PO. Box 2670 Ms. Diane Best '
Rapid City, South Dakota

57709-2670

P: (605) 343-1040

F: (605) 343-1503

SIOUX FALLS

100 North Phillips Avenue
Sulte 610

P.O. Box 949

Sioux Falls, South Dakota

$7101-0949 '
P: (6D5) 339-6800 ' /
F: (605) 339-6801 e

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.

www.bangsmccullen.com
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) S$

COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

KEITH D. WILLIAMSON and File No. CIV0S-114
DIANNA L. WILLIAMSON,

Plaintiffs,

Vvs. NOTICE OF HEARING
CITY OF SPEARFISH, HOMESTAKE
MINING COMPANY, INC,, and
SOUTH DAKOTA DEPARTMENT OF
ENVIRONMENT & NATURAL
RESOURCES, WATER
MANAGEMENT BOARD,

Defendants.

PLEASE TAKE NOTICE AND BE ADVISED, that a status hearing has been
scheduled before the Honorable Randall L. Macy, on Friday, September 21, 2007, at
the hour of 10:00 a.m., at the Lawrence County Courthouse, Deadwood, South Dakota,
or as soon thereafter as counsel may be heard.

Dated this 25% day of July, 2007.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

B

Y. 4
‘MIcHAEL M. HICKEY /
Attorneys for Plaintiffs
333 West Blvd., Suite 400; P.O. Box 2670
Rapid City, SD 577092670
(605) 343-1040

P. 003
P.83
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WATER RIGHTS

PROGRAM
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) SS
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
KEITH D. WILLIAMSON and ) File No. CIV05-114
DIANNA L. WILLIAMSON, )
)
Plaintiffs, )
)
Vvs. ) PLAINTIFFS’ REPLY TO
) DEFENDANTS’ RENEWED
CITY OF SPEARFISH, HOMESTAKE ) MOTION TO DISMISS
MINING COMPANY, INC., and )
SOUTH DAKOTA DEPARTMENT OF )
ENVIRONMENT & NATURAL )
RESOURCES, WATER )
MANAGEMENT BOARD, )
)
)
Defendants. )
INTRODUCTION

Plaintiffs Keith D. Williamson and Diana L. Williamson (“Williamsons™)
respectfully respond to Defendants City of Spearfish, Homestake Mining Company, Inc.,
and South Dakota Water Management Board’s (collectively, “Defendants”) renewed

motion to dismiss.

THIS COURT RETAINED JURISDICTION OVER THIS CASE

Defendants argue that the Chief Engineer’s decision to not recommend
cancellation of City’s Water Right 43-1 is final. This Court, however, retained
Jurisdiction over this matter. As Defendants cite in their own brief, this Court
“ORDERED, that the Court retains jurisdiction over this matter consistent with the terms
of this Order.” Defendant's Renewed Motion to Dismiss at 2 (quoting Order). Pursuant

to this Order, Williamsons are now equipped to argue the merits of this lawsuit and have



retained experts to dispute findings in the Chief Engineer’s report. For the reasons set
forth herein, Defendants’ Renewed Motion to Dismiss should be denied.

EXHAUSTION DOES NOT BAR THE COURT FROM HEARING THIS CASE

Defendants claim that Williamsons have failed to exhaust their administrative
remedies. The South Dakota Supreme Court has, on more than one occasion, clarified
that the “exhaustion of remedies” principle is “divided largely” into two doctrines: 1)
exhaustion, and 2) primary jurisdiction. Gottschalk v. Hegg, 228 N.W.2d 640, 642 (S.D.
1975) (supplying quoted text). See also Mordhorst, 223 N.W.2d 501 (stating the same);
Dan Nelson, Auto., Inc. v. Viken, 2005 SD 109, §3, 706 N.W.2d 239, 242 (same). The
Court has noted:

“Exhaustion” applies where a claim is cognizable in the first instance

by an administrative agency alone; judicial interference is withheld

until the administrative process has run its course. “Primary

jurisdiction,” on the other hand, applies where a claim is originally

cognizable in the courts, and comes into play whenever enforcement of

the claim requires the resolution of issues which, under a regulatory

scheme, have been placed within the special competence of an

administrative body; in such a case, the judicial process is suspended

pending referral of such issues to the administrative body for its views.
Gottschalk v. Hegg, 228 N.W.2d 640, 642 (S.D. 1975) (quoting United States v. Western
Pac. R. Co.,352 U.S. 59, 63-64 (1956)) (emphasis added). For the reasons set forth
below, it is clear that the doctrine of primary jurisdiction was at work in this case and the
instant action is properly and timely before this Court. In the altemative, it is similarly

clear that Williamsons have exhausted all administrative remedies and the instant action

is properly before this Court at this time.



PRIMARY JURISDICTION

The doctrine of primary jurisdiction arises “when both the court and an
administrative agency have authority to pass on a question. The proper application of
this doctrine should result in orderly and sensible coordination of the work of agencies
and the courts.” Mordhorst v. Egert, 223 N.W.2d 501, 504 (S.D. 1974). The Mordhorst
Court held that because both “the courts and the [agency] have authority to pass on some
of the questions raised by this lawsuit, and since this lawsuit is not an appeal from a
decision or order of the [agency] but is an original action, a primary jurisdiction question
exists.” Id. The same scenario exists here.

In the instant case, Williamsons have alleged several causes of action against
Defendants, including abandonment or forfeiture of Water Right No. 43-1." The
abandonment/forfeiture claim invokes SDCL 46-5-37, which states:

When any person entitled to the use of appropriated water fails to use
beneficially all or any part of such water for the purpose for which it
was appropriated, for a period of three years, such unused water shall

revert to the public and shall be regarded as unappropriated public
water.

This statute does not state, or even suggest, that the determination of whether forfeiture is
appropriate is left to the sole discretion of the Water Board or the Chief Engineer. No
statute or administrative rule requires one seeking the cancellation of a right or permit
due to forfeiture or abandonment to first petition the Chief Engineer for a
recommendation. In fact, the only statute related to resolution of an issue raised under
§46-5-37 is SDCL 46-5-37.1. Section 46-5-37.1 permits the Chief Engineer to, upon his
own Initiative or upon “petition by any interested person,” investigate whether a water

right has been abandoned or forfeited:

! Williamsons have also alleged waste. See Plaintiff’s Complaint 9.



Upon the initiative of the chief engineer or upon petition by any

interested person and after reasonable notice to the holder of the right

or permit, if he can be located, the chief engineer may investigate

whether or not a water permit or right has been abandoned or forfeited.

After the investigation, the chief engineer may recommend cancellation

of the permit or right for reason of abandonment or forfeiture. The

recommendation, notice, and hearing shall be conducted pursuant to the

procedure contained in chapter 46-2A.
This statutory and regulatory scheme indicates that the determination of whether a water
permit holder has abandoned or forfeited that right is not exclusively committed to the
executive branch, the Chief Engineer, and/or the Water Board. See Romey v. Landers,
392 N.W.2d 415 (S.D. 1986) (holding that a statute permitting an action for determining
conflicting water rights to be brought in circuit court did not deprive an administrative
tribunal of jurisdiction over the matter; rather, it was an issue of primary jurisdiction).
Certainly §46-5-37.1 gives the Chief Engineer some discretionary authority to investigate
the matter and make a recommendation; but that, in and of itself, does not render his
authority exclusive.

Here, both the Chief Engineer and the courts “have authority to pass on” the
matter. This suit is not an appeal from an agency decision; it was an original action.
Under the Mordhorst rationale, the doctrine of primary jurisdiction applies. In the case
so heavily relied upon by Defendants, our Supreme Court cited with approval an
Alabama line of cases standing for the proposition that under the doctrine of primary
jurisdiction, “the court may retain jurisdiction or may dismiss the case without prejudice
and also has the option of staying the proceedings, retaining jurisdiction and referring
the matter to the agency for an administrative ruling.” Jundt v. Fuller, 2007 SD 62, 6,

736 N.W.2d 508, 511 (emphasis added). In the instant case, this Court suspended

judicial proceedings pending “referral of such issues to the administrative body for its



views.” Gottschalk, 228 N.W.2d at 642. The Chief Engineer has completed his report

without making a recommendation; for the reasons set forth below, the case is not subject

to the procedural provisions of Chapter 46-2A and is properly back in this Court.
EXHAUSTION

In the alternative, under the doctrine of exhaustion, Williamsons have exhausted
their administrative remedies and the case is properly before this Court.

The procedures outlined in Chapter 46-2A, the Administrative Procedure for
Appropriation of Water, only apply to certain circumstances. Specifically, SDCL 46-2A-
1, entitled “Applications of Provisions of Chapter,” states (emphasis added):

The provisions of this chapter apply to any application for:

(1) A permit to appropriate water;

(2) An amendment of an existing permit or license, including change in
use of water or change in place of use or d1vers1on pomt of water;
(3) A reservation for future use;

(4) A permit for flood control;

(5) A well driller license;

(5A) A well pump installer license;

(6) Reinstatement of a permit;

(7) A vested right claim; and

(8) Other cases as may be specified by statute.

In turn, §46-5-37.1 is the only possible statute to bring an abandonment or
forfeiture issue (under §46-5-37) within the scope of Chapter 46-2A. See SDCL 46-5-
37.1 (“The recommendation, notice, and hearing shall be conducted pursuant to the
procedure contained in chapter 46-2A.”). As Defendants fully concede, Williamsons are
not required to follow Chapter 46-2A because those procedures would only apply if the
Chief Engineer had made a recommendation; moreover, those procedures would actually

provide Defendants with an avenue for appeal, because the “recommendation”

contemplated by §45-5-37.1 is one of “cancellation of the permit or right for reason of



abandonment or forfeiture.” See Defendant’s Brief at 4 (“The administrative procedures
of Chapter 46-2A come into play only when the Chief Engineer recommends cancellation
of a water right.”).

In the present case, thé Chief Engineer did not recommend cancellation of the
water permit. As a result, the Chapter 46-2A procedures do not apply and this Court
properly retains jurisdiction over the matter.

CONCLUSION

In conclusion, the issues before the Court are primary jurisdiction and exhaustion
of remedies. Importantly, “the subject matter jurisdiction of the circuit court is not at
issue; rather, the question is one of priority or timing of judicial review.” Zar v. South
Dakota Bd. Of Examiners of Psychologists, 376 N.W.2d 54, 55 (S.D. 1985) (quoting
Gottschalk, 228 N.W.2d at 642). The doctrine of primary jurisdiction dictates that this
case is properly before the Court at this time, as the agency has already passed on the
issue of whether Defendant has forfeited or abandoned its Water Right No. 43-1. This
Court simply suspended its jurisdiction pending the Chief Engineer’s investigation.
Moreover, Williamsons have exhausted all of their administrative remedies; as fully
conceded and in fact argued by Defendants, the procedures set forth in Chapter 46-2A
clearly do not apply when the Chief Engineer makes no recommendation of cancellation
under §46-5-37.1. There is no further administrative remedy for Williamsons to seek.

As a result, this case is properly returned to this Court.



Dated this 14™ day of September, 2007.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

BY:

<
MICHAEL M. HICKEY /
SARAH E. BARON HOUY
Attorneys for Plaintiffs
333 West Blvd., Suite 400; P.O. Box 2670
Rapid City, SD 57709-2670
(605) 343-1040

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served copies of this legal document upon
the persons herein next designated, all on the date below shown, by depositing copies
thereof in the United States mail at Rapid City, South Dakota, postage prepaid, in envelopes
addressed to said addressees, to wit:

Mr. Max S. Main
Bennett, Main & Grubbrud
618 State Street
Belle Fourche, SD 57717

Mr. Jeffrey P. Hallem
Ms. Diane Best
Attorney General’s Office
1302 East Hwy. 13, #1
Pierre, SD 57501-8501

Mr. Thomas E. Brady
Attorney at Law
135 E. Colorado Blvd.
Spearfish, SD 57783

which are the last addresses of the addressees known to the subscriber.

Dated this 14" day of September, 2007.
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LAW FIRM < APROFESSIONAL CORPORATION

T T e e e ’ PROFESSIONAL STAFF:
135 E. COLORADO BLVD., SPEARFISI, SD 57783 JAMBETTEN, CLA

ATTORNEYY,

ThoMAs T Brapy

RICITARD A. PLIIMER PHONE (605) 722-9000 FAX (605) 722-9001 MIGHELLE SananT, CLAS

KAREN Palgy HusT WEB® bradypluimerlaw.com RENAE TYSDAL, PLS
LUANNE RLMMET,

DYLAN AW DE

ALFCIAE FuLLer WAYNE GILPERT, LD,

Writer’s Direct Email — thrady@:blackhillslawyers.com

September 20, 2007

Via Facsimile Transmission & 1" Class Mail

Michael M. Hickey Max S. Main

Bangs, McCullen, Butler, Foye & Simmons Bennett, Main & Gubbrud
P.O. Box 2670 618 State Street

Rapid City, SD 57709-2670 Belle Fourche, SD 57717
Fax: 605-343-1503 Fax: 605-892-4084

Jeffrey P. Hallem

Assistant Attorney General
Office of Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501

Fax: 605-773-4106

Re:  Keith Williamson, et al. v. City of Spcarfish, et al.
Lawrence County Civil No. 05-114

Dear Gentlemen:

Y

Enclosed please find City of Spearfish’s Reply to “Plaintiffs’ Reply to Defendants’
Renewed Motion to Dismiss”. The same is intended as service upon you.

Sincerely,

\ ——

Thomas E. Brady

TEB:ljr

Enc.

ce: Terry Krambeck (w/enc.)
Elizabeth Benning (w/enc.)
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AW FIRM <« APROMESSIONAL CORPORATION

135 E. COLORADO BLVD., SPEARFISH. SI) §7783
THOMAS E. RRADY - 1
o T PHONI: (605) 722-9000 EAX (605) 722-900]

RICHARD A, PLIMER ; ‘
= 4 “- n
KAREN PAlGE HIMT WEB!: bradypluimcrlaw.com

DYLaN A WiLnE
ALFCIAF FILLER

ATTORNEYS:

Writer s Direct Email: tbrady@blackhillslawvers.com

September 20, 2007

Via Facsimile Only: 578-3613

Houn. Randall L. Macy
Circuit Court Judge
P.O. Box 626
Deadwood, SD 57732

RE:  Keith Williamson, et al. v. City of Spearfish, et al.
Civil 05-114

Dear Judge Macy:

PAGE B3/88

PROFCIIIONAT. STATE:

JAN BETTEN, CLA
NICRELLE SSMinT, CLAS
RE:NAE TYSDAL, PLS
LOANNE RUMMTT

WAYHE GULBRRT, J.D.

Enclosed is City of Spearfish’s Reply to “Plaintjffs’ Reply to Defendants’ Renewed
Motion to Dismiss”. Hearing on this matter is set for tomorrow, September 21, 2007 at 10:00

A.M., at which time T wil] file the original with the Clerk of Courts.
’ Sincerel

THOMAS E. BRADY

TEB:ljr

Enc.

cc: Michael M. Hickey (w/enc.- via 1% Class Mail & Facsimjle: 343-1503)
Max S. Main (w/enc. - via 1* Class Mail & Facsimile: 892-4084)
Jeffrey P. Hallem (w/enc. — via 1% Class Mail & Facsimile: 773-4106)
Jerry Krambeck, Mayor (w/enc.)
Elizabeth A. Benning, Finance Officer (w/enc.)
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) SS
COUNTY OF LAWRENCE ) FOURTH JUDICIAL C:RCUIT
KEITH D. WILLIAMSON and ) CIV. NO. 06-501
DIANNA L. WILLIAMSON, )
) .
Plaintiffs, ) CITY OF SPEARFISH’S REPLY TO
) “PLAINTIFFS' REPLY TO
vs. ) DEFENDANTS’ RENEWED
) MOTION TO DISMISS”
CITY OF SPEARFISH, )
HOMESTAKE MINING )
- COMPANY, INC., and SOUTH )
DAKOTA DEPARTMENT OF )
ENVIRONMENT & NATURAL )
RESOURCES, WATER )
MANAGEMENT BOARD, )
)
Defendants. )

City of Spearfish, (“Spearfish®) replics to “Plaintiffs’ Reply to Dcfendants’ Renewed

Motjon to Dismiss™, as follows, in the same captioned sequence:
“IHIS COURT RETAINED JURISDICTION OVER THIS CASE”
It is true the Court entered an order as it is cqually true that Spcarfish previously urged

the Court that it did not have jurisdiction to issue any order. To the extent the Court had any
jurisdiction, the order related only to Plaintiffs Williamsons’ requirement to exhaust
administrative remedies. The fact the Court entered an order does not bestow jurisdjction upon
this Court to enter any further orders other than dismissal. This Court does not have jurisdiction.
Plaintiff Williamsons fail to cite any legal, statutory or case authority that would indicate this
Court has jurisdiction. The mere fact that Williamsons may have “retained experts™, does not
create or confer jurisdiction and the fact that Williamsons wish to differ in opinion to that of the
Chief Engineer does not create or confer jurisdjction upon this Court to engage in any judicial
inquiry.

“EXHAUSTION DOES NOT BAR T}IE COURT FROM HEARING THIS CASE”

Plaintiff Williamsons® arguments, in due respect, arc nonsense. First of all, “primary

Civil 05-114

City of Spearfish’s Reply to “Plaintiffs’ Reply
To Defendants’ Renewed Motion to Dismiss”
Page |
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Jurisdiction™ was never with this Court and this Court did not have the jurisdiction to enter the
order it entered nor does the entry of the order confer “primary jurisdiction™ upon this Court.
Please sce above and below. In responsc to “In the alternative”, Williamsons have either
exhausted all recourse upon receipt of the Chief Enginecr’s Report or they have nat exhausted
administrative remedies because they failed to administratively challenge the Chief Engineer’s
Report. Either way, they may not now resort to the courts for a redo or a new do. See below.
Quite simply, to the extent Plaintiff Williamsons have cited any authority, such does not support
the legal conclusions they urge upon this Court,
“PRIMARY JURISDICTION”
See above. Plaintiff Williamsons failed to identify anything in which this Court has the

authority (jurisdiction) to pass on any question in which they assert that this Court is to consider.
They merely suggest that by virme of filing an act,ibn in this Court, that the Court somehow .
acquires the status of possessing “primary jurisdiction”. “Exhaustion” applies because the
legislature did not give this court jurisdiction to determine if a water right has been abandoned or
forfeited. The legislature gave that question to the Chief Engineer by SDCI. 46-5-37.1.1. Itisan
executive decision as discussed in Jundr v. Fuller, 2007 SD 62. (See Renewzd Motion).
Therefore, “primary jurisdiction” is not an issue here.

The South Dakota Legislature enacted SDCL 46-5-37.1 which statutorily directs the
proccss, method and specifically the requirements which must be followed by “ary interested
person” in order to seek the determination as to whether or not there is a forfeitupr> of a water
right. V Contrary to the arguments urged in behalf of Plaintiff Williamsons, SDCL 46-5-37.1 was
enacted, effccti\)e July 1, 1983, to providc the specific and thereby cxclusive legal procedure.
Plaintiff Williamsons® reliance on Romey ef al. v. Landers, 392 NW2d 415 (SD 1986) is
misplaced under the facts and applicable Jaw of that case versus this casc. In the Romey dispute,
such was in regard to respective claims of conflicting water rights and claims of each as to their
Tespective right to use water. The action was commenced prior to July 1, 1983, and vhich action
was recognized as one which could have been brought in Circuit Court pursuant to SDCL 46-10-
4.1 or which could be addressed through the administrative ageney and thereafter enforced in
Circuit Court. Romey is first distingnished in that this action does not deal with a claim by

Williamsons that they have a conflicting water right with that of Spearfish, or a rigtt to use the

Civil 05-]114

City of Spearfish's Reply to “Plajntiffs’ Rceply
To Defendants’ Renewed Motion to Dismiss”
Page 2
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water to which Spearfish possesses the right to use by virtue of ownership of Wate: Right 43-1.
In the absence of such, Williamsons do not have any statutory privilege to bring an action in
Circuit Court. If in fact Romey stands for the proposition that there exists “primary urisdiction”,
this Court must conclude as the Court concluded in Romey that sincc a party, the Williamsons in
this case, have submitted themselves to the jurisdiction of the South Dakota Department of
Environment and Natural Resources and the Water Management Board in obtaining the Chief
Engineer’s Report, they then must follow the procedure of such administrative process (see
below in re: Exhaustion). Even if this Court had “primary jurisdiction” (which is clearly
inconsistent with the statutory provisions of SDCL 46-5-37.1), this Court, ag in Romey. is
relegated to the status of enforcing the final decision from the administrative process and can not
now intervene in that process. |

“EXHAUSTION”
Other than the erroneous claim by Plaintiff Williamsons that they “have exhausted their

administrative remedies and the case is properly before this Court”, such did not occur or such is
conclusively resolved. In either case, there is nothing for this Court to addrcss other than
dismissal. As stated in the Renewed Motion of Spearfish and the arguments contained therein,
there is a specific statutory procedure that a party must follow in the cvent the Chief Engineer’s
Report is adverse to their desired results. That is Williamsons must follow the statutory
procedures as established by SDCL Ch. 46-2A as explicitly and statutorily mandated by SDCL
46-3-37.1. | |

Plaintiff Williamsons next proceed with an argument suggesting that Spearfish concedes
that Williamsons need not exhaust administrative remedies and thercby may litigate the igsue in
the Circuit Court. That is a twist beyond fair appreciation of the Spearfish argumenrs presented.
Quite simply, Spearfish submits arguments in the alternative. To do so is not an
acknowledgement or admission that the law or facts in one alternative is the basis td defeat or
deny the other ajternative.

Please see Spearfish’s Motion, Brief in Support of Motion and Rencwec Motion to
Dismiss. Quitc simply and again, the Chief Enginecf’s Report is final and conclusive as to the
issue with which this Court does not have Jjurisdiction to litigate or re-litigare (Plaintiff

Williamsons should have presented their information to the Chief Engineer to persuade the Chicf
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Engineer to reach a different conclusion; or, they in fact did an he in fact didn’t). OR TN THE
ALTERNATIVE, the recommendation of the Chief Engineer that the Water Right has not been
lost, forfeited or othcrwise compromised was issued pursuant to the provisions of SDCL 46-5-
37.1, subject to appeal according to the statutory procedure of SDCL 46-2A. Had the Chief
Engineer’s Report been adverse to Spcarfish, that is the procedure it would have been required to
follow if Spearfish wished to challenge the Reﬁort. It scems cminently logical thzt such is the
only procedure Plaintiff Williamsons must follow if they wish and were entitled to preserve and
continue with this frivolous dispute. They must first exhaust their administrative remedies.
They were required to appeal the Chief Engineer’s Report to thc Water Management Board for a
hearing. Only after then, if somehow Plaintiff Williamsons were not ablc to persuade the Water
Management Board to grant the relief that they wish, they could appeal that agency decision to
the Circuit Court pursuant to SDCL 1-26-30.
“CONCLUSJON”

This Court daes not have jurisdiction. This Court does not have “primary jurisdiction”.

Regardless, Plaintiff Williamsons must first go through the process of “cxhaustion of remedies”
prior to any Court now exercising jurisdiction (if jurisdiction is possessed under any theory,
statutory provision or casc authority). By submission of Plaintiff Williamsons to the Jurisdiction
of the administrative agency by requesting the Chief Engineer’s Report, the argument of primary
Jurisdiction is moot and the exhaustion of remedies is mandated prior to any Court then
excrcising any type of jurisdiction. They did not and thus this Court cannot. There is no
statutory provision allowing the conclusions of thé Chief Enginecr’s Report to he liti gated in this
Court.

Plaintiffs’ lawsuit holds nd water, so to speak.

Dated this 20" day of September, 2007

BRADY MER,’PE
By: . E - e
<~ Thomas E. Brady =
Attorney for Defendant, City of Spea
135 E. Colorado Blvd.

Spearfish, SD 57783
Telephone: (605) 722-9000
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 20th day of September 2007, he sent by

- facsimile transmission and first class mail, postage prepaid at Spearfish, South Dakota, a true and
correct copy of City of Spearfish’s Reply to “Plaintiffs’ Reply to Defendants’ Renewed
Motion to Dismiss™ to the following-named persons, to-wit: '

Michael M. Hickey - Max S. Main

Bangs, McCullen, Butler, Foye & Simmons Bennett, Main & Gubbrud
P.O. Box 2670 618 State Street

Rapid City, SD 57709-2670 Belle Fourche, SD 57717
Fax: 605-343-1503 Fax: 605-892-4084

Jeffrey P. Hallem

Assistant Attomcy General
Office of Attorey General
1302 E. Highway 14, Suite ]

Pierre, SD 57501-8501 ' )
Fax: 605-773-4106
| \«

Thomas E. Brady

Civil 05-114
City of Spearfish’s Reply to “Plaintiffs’ Reply
To Defendants’ Renewed Motion to Dismiss™

Page 5



STATE OF SOUTH DAKOTA ) - IN CIRCUIT COURT

: Ss.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
KEITH D. WILLIAMSON and Civ. Case No. 05-114
DIANNA I,. WILLIAMSON,

ORDER GRANTING
SOUTH DAKOTA
WATER MANAGEMENT BOARD’S
RENEWED MOTION TO DISMISS

Plaintiffs,
v.

CITY OF SPEARFISH,
HOMESTAKE MINING COMPANY,
INC., and SOUTH DAKOTA
DEPARTMENT OF
ENVIRONMENT & NATURAL
RESOURCES, WATER
MANAGEMENT BOARD,

S N N N N N N N N S S e e e e

Defendants.

Defendant South Dakota Department of Environment and Natural
Resources Water Management Board filed a Repewed Motion to
Dismiss dated September 11, 2007, pursuant to SDCL 15-6-12(b) (5),
in the above-entitled action regarding Plaintiffs’ remaining
claim for declaratory relief. The Motion was scheduled and heard
on the 21st day of September, 2007, during which counsel for
Plaintiffs’ stated there was no objection to the granting of the
Motion. There being no objection, and the Court being fully

advised of all premises; it is hereby



ORDERED that Defendant South Dakota Water Management Board’s

Renewed Motion to Dismiss is granted.

Dated this g f 9 , 2007.
feorgd ng v T
BYVTHE, &QURT:
The/AoﬁbréBfe g&%?éll L. Macy
. /
Cl?fuf£ Court fe
ATTEST: “

Clerk of Court

By:

Deputy

(SEAL)

pld JPH 09 24 07 Keith & Dianna Williamson v City of Spearfish (Order) kak
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

KEITH D. WILLIAMSON and Civ. No. 06-501

DIANA L. WILLIAMSON,
Plaintiffs,

VS.
MEMORANDUM

CITY OF SPEARFISH, HOMESTAKE DECISION

MINING COMPANY, INC., and

SOUTH DAKOTA DEPARTMENT OF
ENVIRONMENT & NATURAL RESOURCES
WATER MANAGEMENT BOARD,

Defendants.

Facts and Procedural History

Defendant Homestake Mining Company, Inc. (“Homestake”) was
the owner of Water Right No. 43-1. This Water Right, granted
January 4, 1909, entitled Homestake to the beneficial use of 120
cubic feet per second of water from Spearfish Creek for the
purpose of generating power to the company’s works in Lead. On
May 3, 20Q4, Homestake transferred its interest in Water Right
No. 43-1 to Defendant City of Spearfish (“City”). The transfer
was made with no formal hearing or approval by Defendant South
Dakota Department of Environment and Natural Resources, Water
Management Board (“Water Management Board”).

Plaintiffs own real property adjacent to the Spearfish

Creek in Lawrence County, South Dakota and claim a right to the



domestic use of water from the creek. On February 4, 2005,
Plaintiffs initiated an action for declaratory and injunctive
relief, alleging that Homestake had abandoned its rights under
Water Right No. 43-1 and that those rights were therefore
forfeited.

The City filed a Motion to Dismiss on March 16, 2005.
Homestake joined in this motion. The Water Management Board
also filed a statement on April 28, 2005, requesting its
dismissal from the lawsuit. Following a hearing on City’s
Motion, on May 16, 2005, this Court, Honorable Timothy R. Johns
presiding (now retired), granted City’s Rule 12 (b) (5) Motion to
Dismiss as to Plaintiffs’s claims that Homestake’s transfer of
the water right was unlawful. 1In ruling on City’s Motion to
Dismiss based on lack of subject matter jurisdiction, the Court

ordered as follows:

ORDERED, that plaintiffs must exhaust all available
administrative remedies as to all other claims alleged
in their complaint by filing with the Chief Engineer
of South Dakota Water Rights Program a petition
requesting an investigation of Water License No. 43-1;
and it is further

ORDERED, that the Court retains jurisdiction over this
matter consistent with the terms of this Order.

Pursuant to this Order, on October 4, 2005, Plaintiffs
wrote a letter to Garland Erbele, Chief Engineer of the Water
Rights Program, requesting an investigation as to whether

Homestake had complied with all rules and regulations relating



to its Water Right. 1In May of 2006, the Water Rights Program
issued its Investigative Report, determining that “Water Right
No. 43-1 has not been abandoned and there is no evidence of
forfeiture due to nonuse. Therefore, Water Right No. 43-1 is a
valid water fight and there is no basis for the cancellation of
this right.”

Thereafter, Plaintiffs took no further administrative
action before the Water Management Board. City filed a Renewed
Motion to Dismiss on Septémber 5, 2007. Both Homestake and

Water Management Board have joined in this motion.

Analysis

Plaintiffs have raised two arguments in support of their
conteﬁtion that the Renewed Motion to Dismiss should be denied.
First, they argue that under the doctrine of primary
jurisdiction, both this Court and the Water Management Board had
the authority to hear the instant action; thus, they contend,
this action is properly before the Court. Second, they argue
that because they have already exhausted their administrative
remedies, judicial review is now appropriate.

The two related doctrines of exhaustion and primary

jurisdiction were recently explained in South Dakota Educ.

Association/NEA v. Barnett, 1998 SD 84, 9 9, 582 N.W.2d 386,

390, which stated:



“Exhaustion” applies where a claim is cognizable in the
first instance by an administrative agency alone; judicial
interference is withheld until the administrative process
has run its course. "“Primary jurisdiction,” on the other
hand, applies where a claim is originally cognizable in the
courts, and comes into play whenever enforcement of the
claim requires the resolution of issues which, under a
regulatory scheme, have been placed within the special
competence of an administrative body; in such a case the
judicial process is suspended pending referral of such
issues to the administrative body for its views.

Id. (citing United States v. Western P. R. Co., 352 U.S. 59, 63-

64, 77 S.Ct. 161, 165 (1956)). Thus, the important inquiry in
determining if primary jurisdiction applies is whether
Plaintiffs’ claims were “originally cognizable in the courts” or
whether enforcement of their claims was “placed within the
special competence of an administrative body.”

Here, Plaintiff’s claims include causes of action for
abandonment and forfeiture. SDCL 46-5-37.1 sets forth the
procedure that any interested person must use for determining

whether a water right has been abandoned or forfeited. This
statute provides:

Upon the initiative of the chief engineer or upon petition
by any interested person and after reasonable notice to the
holder of the right or permit, if he can be located, the
chief engineer may investigate whether or not a water
permit or right has been abandoned or forfeited. After the
investigation, the chief engineer may recommend
cancellation of the permit or right for reason of
abandonment or forfeiture. The recommendation, notice, and
hearing shall be conducted pursuant to the procedure
contained in chapter 46-2A.



A plain reading of this statute dictates that it is the
responsibility of the chief engineer, and not the courts, to
make the determination of whether or not a water right has been
abandoned or forfeited.

Courts must refrain from intermeddling in administrative

actions. As the South Dakota Supreme Court recently noted:

It must be remembered that the constitutional separation of
powers between the executive branch and the judicial branch
prevents courts from involvement in review of
administrative decisions unless there exists specific
legislative empowerment for the judiciary to act regarding
executive branch functions; when such delegation of power
exists, appeals to the courts must follow such statutory
procedures as a condition precedent to obtaining subject
matter jurisdiction, because such conferred powers over
executive branch functions are statutorily circumscribed.

Jundt v. Fuller, 2007 SD 62, 9 10, 736 N.W.2d 508. SDCL 46-5-

37.1 does not provide a specific legislative empowerment
allowing a court to review the chief engineer’s determination.
Thus, the doctrine of primary jurisdiction does not apply, and
this Court’s previous pronouncement that it retained
jurisdiction over the matter was erroneous. A court cannot
retain jurisdiction over a matter where the court never properly
had jurisdiction. Furthermore, SDCL 15-6-12(b) (1) provides that
a court’s lack of subject matter jurisdiction is a proper basis
upon which a court may dismiss an action.

While SDCL 46-5-37.1 does not give the judiciary the power

to review the chief engineer’s recommendation, it does provide



that the recommendation, along with accompanying notice and
hearing, shall be conducted pursuant to the procedure of chapter

46-2A. Notably, SDCL 46-2A-3 states, in pertinent part:

If the recommendation is to deny the application, the
applicant within twenty days of the date the recommendation
was mailed shall state in writing whether the applicant
intends to oppose the recommendation at a hearing before
the Water Management Board. Failure to submit a statement
of intent to oppose a recommendation to deny to the chief
engineer constitutes a withdrawal of the application.

This statute clearly provides that appeals to a chief engineer’s
determination must take place within 20 days. 1In this case,
mbre than a year has passed since the chief engineer determined
in his Investigative Report that there was no evidence to
support Plaintiffs’ claims of abandonment and forfeiture.
Because Plaintiffs failed to appeal the chief engineer’s
decision, their claim is effectively time-barred pursuant to
SDCL 46-2A-3.

Plaintiffs contend that because SDCL 46-2A~3 only
explicitly applies when the chief engineer’s “recommendation is
to deny the application,” it is inapplicable here, in that the
chief engineer found no evidence of abandonment or forfeiture
and thus recommended against cancellation. Further, they argue,
that since no other statute expressly grants them the right to

appeal, that they have exhausted their administrative remedies.



This Court is not persuaded by these arguments. First,
they assume that Plaintiffs even have the right to appeal a
chief engineer’s recommendation of approval. Because the
legislature provided no statutory authority for challenging a
chief engineer’s recommendation of approval of a water right, it
is equally plausible that the legislature intended these
recommendations to be unappealable. Second, to the extent that
Plaintiffs were seeking a determination that the water right had
been abandoned and forfeited, the chief engineer’s
recommendation against cancellation served as a “denial” of

their claims, thus bringing the 20-day statutory period into

play.

Conclusion

Plaintiffs have failed to show that their claim was
originally cognizable in the courts; thus the doctrine of
primary jurisdiction does not apply. Pursuant to SDCL 15-6-
12(b) (1), this Court’s lack of jurisdiction provides a proper
basis for dismissing the action. Additionally, by not appealing
the chief engineer’s recommendation, plaintiffs have failed to
show that they have exhausted their administrative remedies.
Based on the arguments and authority set forth herein, this

Court finds that City’s Renewed Motion to Dismiss, in which



Homestake and the Water Management Board have joined, is hereby
granted.
Counsel for City shall draft a Judgment consistent with

this Memorandum Decision.

Dated this . day of Septembe;’

udge

ATTEST:

Clerk of Courts

By:

Deputy



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)S8S
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
KEITH D. WILLIAMSON and Civ. 06-501
DIANA L. WILLIAMSON,
Plaintiffs,

vs. CERTIFICATE OF SERVICE
CITY OF SPEARFISH, HOMESTAKE
MINING COMPANY, INC., and
SOUTH DAKOTA DEPARTMENT OF
ENVIRONMENT & NATURAL
RESOURCES WATER MANAGEMENT
BOARD,

Defendants.
The undersigned hereby certifies that she served a true and
correct copy of the ORDER GRANTING SOUTH DAKOTA WATER MANAGEMENT
BOARD’S RENEWED MOTION TO DISMISS and MEMORANDUM DECISION in the
above entitled matter upon the persons herein next designated all
on the date below shown, by depositing a copy thereof in the
United States Mail at Deadwood, South Dakota, postage prepaid, in

envelopes addressed to said addressees, to-wit:

Mr. Michael M. Hickey Mr. Jeffrey P. Hallem
Attorney at Law Attorney at Law

P. O. Box 2670 1302 E. Highway 14, Suite 1
Rapid City, SD 57709 Pierre, SD 57501

Mr. Max S. Main Mr. Thomas E. Brady
Attorney at Law Attorney at Law

618 State Street 135 E. Colorado Blvd.

Belle Fourche, SD 57717 Spearfish, SD 57783

which addresses are the last addresses of the addressees known to

the subscriber.

Dated this é%ﬁ*h day of September, 20

Scheduling Clerk
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HOMESTAKE HYDRO NO. 1 SPEARFISH

The Homestake Gold Mine was one of the early enterprises associated with the Gold Rush of
1876 in the northern Black Hills of what was then Dakota Territory.

In June 1877 George Hearst, who had earlier sent an agent to offer a bond to owners of the
Homestake claim, bought the four and one half-acre claim for $70,000. No stranger to mining,
Hearst had mining interests in Missouri, in California during its gold rush, Nevada, Utah, and
Montana. He later represented the State of California in the United States Senate. He and his
wife Phoebe had one son, William Randolph Hearst, who, rather than continue in his father’s
footsteps in the mining businesses, chose to manage his father’s newspaper, the San Francisco
Examiner. William became a publishing magnate and was a pioneer in the radio and television
industries. '

With a population of 8,392 in 1910, Lead was the second largest community in South Dakota.
The employment opportunities for not only miners, but also laborers and mechanics were
excellent. After George Hearst’s death in 1891, his widow Phoebe made substantial contributions
to the educational and cultural life of Lead. She was responsible for the establishment of the first
kindergarten in the entire West. In addition, she arranged for the Homestake Mining Company
Homestake Opera House and Recreation building to be constructed as gifts to the community
from the company. Tickets had to be purchased for events in the Opera House, but use of the
swimming pool, bowling alley, meeting rooms and library was free.

Barrick Gold Company of Toronto, Canada merged with the Homestake Mining Company in
2001. On December 14, 2001, miners completed extraction work. Three hundred and sixty two
positions were removed when the mine closed.

Homestake Mining Company was famous for being leaders in technology in the mining industry.
Homestake built state of the art mills, power facilities and equipment to produce the precious
metals that they mined.

In July, 1908 Superintendent. T. J. Grier ordered the survey to made upon which to base a power
development.

In 1911 Homestake powered up its new 6000-kw capacity power plant located in Spearfish
South Dakota. It has a working head of 665 ft. The moving spirit in the enterprise was
Superintendent T.J. Grier. The plant was designed and constructed under the supervision of
Alex Blackstone, resident engineer and superintendent.

Spearfish Creek is the most constant flowing stream in the Black Hills. It has a fall of nearly
100-ft. per mile, has been looked upon through popular estimates as the source for tens of
thousands of horsepower, but the records of stream flow through years told the engineer that its
capacity was much overrated.



The intake located in Spearfish Canyon about 8 miles above the Power House, known as the
Maurice dam is built of concrete, 400 ft. long. It is 25 to 30 ft. wide at the bottom, and tapers to
the usual apron at the top. The diversion is located with the floor at elevation 4373, some 8 ft.
below the natural bed of the water flowing in the creek.

The Burlington railroad ran from Lead to Spearfish, and was able to haul the necessary supplies
for the project. The tunnel is 23,800 ft. in length. It has a width of 6 1/2 ft. vertical sidewalls of
a height of 5 ft., with an arched roof of 3ft. 3ins. Radius. The tunnel was driven through the hill
from suitable points along the route as described below. The sides and the floor of the tunnel are
lined with concrete, and the arched roof is similarly lined for about three-fifths the distance. The
survey developed the fact that a tunnel could extend from the intake to the forebay on a very
direct line. The side canyons or ravines cut into the line of the tunnel at intervals that naturally
divided the work into sections of convenient lengths for rapid excavation, as follows:

Tunnel Began Finished Feet Daily Average
No. 1 July 09, 1909 June 23,1910 1,965 5.65

No. 2 July 09, 1909 Oct. 08,1910 4,152 9.10

No. 3 July 22, 1909 Aug 13,1910 4,052 10.60
No. 4 July 10, 1909 July 29,1910 4,154 10.82
No. 5 Aug.22 1909 Jan. 06,1910 1,284 9.45

No. 6 Sept.10 1909 Aug. 05,1910 3,762 11.40
No.7 Sept.30 1909 June 23, 1910 2,074 7.77

No. 8 Dec. 08 1909 Sept. 04 1910 2,389 9.00

Crosscuts were driven in on the grade level at each of the stations, to the intersection of the
tunnel centerline. The centerlines over tunnels 1,2,3,4,and 5 were run over the surface, the
closing error noted, the ranging out repeated until exact closing direction was determined. When
this point was determined, and this final angle into the tunnel line set out and permanently
plugged in the roof. Tunnels 6,7,and 8 coming near the surface, and over clear and fairly even
ground, their center lines were determined by ranging first a ranging first, a random line, and
connecting to the true line.

The Homestake Mining Company also owned a hydroelectric power plant near the north end of
the tunnel on Spearfish creek. This plant was built in 1904 for the purpose of lighting Spearfish.
It was equipped with one 100kw, 2300-volt alternating current Westinghouse generator. The
waterpower was supplemented by a steam plant sufficient to carry the loads when freezing
weather cut off the water. Another 100kw Westinghouse generator of the same voltage was
installed, so both could be run in multiple.



A transmission line was built up the canyon to the intake, with branches to each mining station.
Transformers were erected as near the tunnel entrance as convenient, stepping down current to
220 volts. They connected the leads to Temple-Ingersoll electric drills at the working faces of
the tunnels, and to the Sirocco blowers, which furnished the ventilation to the miners. It was also
used to pump water from Spearfish Creek to stations 2,3,7, and 8. All tunnel work waas done in
three 8 hour shifts. The rounds were five feet in length. The miner’s hand mucked all the rounds
off of steel sheets into regular Homestake mine cars and hand trammed to the dump on all
sections of the tunnel. Sixteen faces were being mined at all times. The concrete was hauled
into the tunnel by a steam powered locomotive.

It may be of interest to note that the maximum metered power used in driving this tunnel seldom
exceeded 30-hp. The power used was metered, and a daily report made of the current put on the
tunnel transmission line.

There were two concrete plants, one at the intake and the other at Station 5. All the concrete was
mixed in ¥ yard Smith mixers. All material for the concrete was from Spearfish Creek except
the Atlas Portland Cement.

The tunnel terminates in an open concrete forebay, 40ft. by 70ft. From this point the water
which has a flow of 40 to 120 cu. Ft. per second, depending on the water stage in the creek,
passes to 1200 ft. redwood pipe laid in two lines as an invert. The lowest point working under a
head of 110 ft. They are composed of redwood stave pipe 480in inside diameter, banded with
mild steel bands. This pipe was built of staves milled from clear California redwood free from
sap, knots, shakes, pitch or pitch-seams of the best grade lumber for the purpose.

The direct line from the forebay to the powerhouse passed over a small hill or mound, the apex
of which was over 100 ft. above hydraulic grade line. This made it necessary to erect some sort
of reservoir with open connections to the air at that point. A large steel cylinder 74 ins, in
diameter by 25 ft. long, with four open-stand pipes, each 36 ins. in diameter and 54 ft. high, as
constructed. The standpipes regulate consistent flow of water to the powerhouse.

The powerhouse is a concrete structure in the shape of the letter H. It was also built in 8-hour
shifts twenty-four hours a day. The concrete was mixed on site and it was a continuous pour
from start to finish of the powerhouse. The pipelines pass under the transformer and switchboard
room to the generating room through the basement. This piping is all exposed, showing all joints
to be absolutely water tight under 665-ft. head, or 288 lbs. Per sq. in.



Water enters the powerhouse through the three Y branches of the 30-in welded pipe. Each of
which divides and the water impinges throught 6-in. nozzles directly upon the two runners of an
overhung Pelton impulse turbine, the wheels of which are placed on either side of the electric
generator which it drives. There are three of these power units, the generator in each case being
a Westinghouse machine rated 2000 kva. Or 1600 kws. At 80% power factor and capable of
standing a 25% continuous overload. AC current 3-phase, 60 cycles, is generated at a terminal
pressure of 2300 volts. Excitation of the field coils if effected from two 125-kw. DC generators,
each of which is connected to a Pelton water wheel and also a Westinghouse motor.

When one of the exciters is started up, it is driven from the Pelton wheel, but may be as desired
switched over to the motor-drive on alternating current from the main generating system. Water
is admitted to the exciter wheels through independent feed lines which through a cross-
connecting main gate valve. They can take their supply from any one of the penstocks feeding
the main units.

The power was transmitted to Lead on a power line 11 miles long. The 11,000-volt current is
transmitted and stepped down to 440 volts. It was used to operate the following plants and mills.
Terville and Central City stamp mills, ruck crushers at Old Brig and Golden Prospect hoists,
Pocahontas stamp mill, Monroe stamp mill, Mineral Point stamp mill, crushers at the Ellison,
Gates crushers at the B&M. Power was also carried down the B&M shaft to operate seven 125-
hp Westinghouse motors operating pumps. It was also used for Lead stamp mills, and many
other Homestake buildings, mine lighting and shops.

Since this information few changes have made to the facility. In 1917 one of the generators were
removed and placed in Hydro #2 in 1917. The standpipes were upgraded and insulated in 1989. -
The origional old water-cooled transformers, old switchgear was replaced in 1989 with a new
substation, placed North of the powerhouse.

The City of Spearfish purchased the complete facility on May 5, 2004 for $250,000.00 with
$1,000 down and 3 years with no interest from Homestake Mining Company of California. Our
intentions are to operate the facility and sell the power at a wholesale rate to Black Hills Power
and Light Co. The City’s main concern is having consistent waterflows for our community and
the irrigators that have consumable rights to water below Spearfish.

We are now in the process of getting the power generating facility permitted or a exemption of
permit from FERC.

References:

Mining World and Engineering No. 1. Volume XLI July 4, 1914 Note: (Did not change punctuation or spelling in
many cases)

Homestake Mine History Trudy Severson

Mayor Jerry Krambeck, City of Spearfish October , 4, 2004



lf 5 “/ {F /./ Attorney General

JUL 25 204

July 23, 2011

S.D. Water Management Board

c/o JEFF HALEM, Attorney General’s Office
1302 East Highway 14, Suite 1

Pierre, SD 57501

From: Richard L. Fort, President

ACTion for the Environment

11307 Black Forest Road

Lead, SD 57754 (605) 584-3832

RE: Spearfish City water allocation
Members of the SD Water Management Board:

The attached printout from the U.S. Geological Survey Guage in
Spearfish City shows a reality about water allocation which should come to
your attention.

If you will notice on page two the amount of water flowing below the
power plant in Spearfish is around or a little below 110 cfs.

For the time depicted in this record there has been an overflow at the
Maurice Dam that does not reach Spearfish as it is absorbed in the aquifer in
the last two miles of Speafish Canyon. So the cfs. figures shown here
represent either the full capacity of the waterline, or, if as the City claims, its
capacity is 120 cfs., then there is a loss of over 10 cfs. in the water line.

Either of these alternatives involve a violation of State water
regulations. The State in granting the City 120 cfs. is violating the court
ruling that water must be allocated on the basis of actual average use. If 120
cfs. is going into the line and 10 is being lost there, water is being
needlessly wasted, also a violation of state regulations.

The original allocation to Homestake of the water for power
production was made on the assumption that there were three generators
each with capacity for 40 cfs. However, for years there have been only two
generators. Thus the State is violating its own regulation that they cannot
allocate more water than can be reasonably used.

We would insist that what the State should allocate is 80 cfs. and
require the City to overflow the remainder at Maurice. This would be
enormously beneficial to the fishery below this Dam as well as put the State
more in compliance with its own regulations.

Thank you for your gttentign to this matter.
Sincerely, M v/} (9/%
Richard L. Fort
Copy: Mike Hickey

3372
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USGS 06431500 SPEARFISH CR AT

SPEARFISH,SD
PROVISIONAL DATA SUBJECT TO REVISION
Available data for this site  Time-series: Real-time data []

This station operated in cooperation with the SD Department of Natural Resources,
Water Rights Division.

The precipitation data for this station are temporary and will only be
displayed for 60 days. Time series values will NOT be available for retrieval
following the 60-day display period. Rainfall instrumentation may not be
calibrated, and other quality assurance measures may not be performed that
would make the data acceptable for archival, retrieval, or future use in
general scientific or interpretive studies.

Boating safety tips
This station managed by the Rapid City Science Center.
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Summary of all available data for this site

Discharge, cubic feet per second
Most recent instantaneous value: 108 07-22-2011 13:00 MDT
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Create presentation-quality / stand-alone graph. Subscribe to 2l WaterAlert

Daily discharge statistics, in cfs, for Jul 22 based on 64 years of
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Gage height, feet
Most recent instantaneous value: 5.22 07-22-2011 13:00 MDT
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Precipitation, total, inches
Most recent instantaneous value: 0.00 07-22-2011 13:00 MDT
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STATE OF SOUTH DAKOTA
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s

OFFICE OF ATTORNEY GENERAL

317 N. Main Avenue
Sioux Falls, South Dakota 57104

MARTY J. JACKLEY o 500} 3oy soag. CHARLES D. McGUIGAN
ATTORNEY GENERAL state.sd.us/alg CHIEF DEPUTY

August 3, 2011

Jeff Hallem

Counsel for SD Water Mgmt. Bd.
1302 E. HWY 14

Pierre, SD 57501

Re: Dick Fort's letter regarding water license 43-1.
Dear Jeff,

You sent a copy of a recent letter from Dick Fort. It pertains to water right No.

43-1. You Inquired whether this is something that should be referred to the
Chief Engineer.

This is not the first situation where parties directly sought relief from the Water
Board and/or the Courts regarding this water right. :

Mr. Fort made a direct request to the Water Board in 1993 and the Board .
ultimately denied that request in 1996 because he did not request a Chief
Engineer investigation. See Attachment A.

Also a civil action was filed in 2005 wherein property owners along Spearfish
Creek sought a declaratory ruling against the Water Board seeking to use the
court to cancel or limit this water right. See, Williamson v. Water Management
Board (Attachment B). The Court held that the Chief Engineer was the proper
person to investigate and bring an action for cancellation for nonuse
(abandonment or forfeiture), if one was warranted.

Based on the court’s fnitial decision, the Willlamsons approached the Chief
Engineer. He investigated this water right and issued a determination in 2006
that the water right was not subject to forfeiture or abandonment and he
declined to initiate cancellation proceedings. The Chief Engineer did not,

therefore, bring the issue to the Water Board under the procedures in SDCL ch.
46-5.



In later court proceedings in the Williamson case, the Court declined to disturb
the Chief Engineer's conclusions and the decision is final.

To the extent that Mr. Fort has new information or allegations concerning this
water right, then he should report those circumstances to the Chief Engineer.
The Chief Engineer has the sole authority to look at this and determine

whether another investigation should be conducted under SDCL 46-5-36
and/or SDCL 46-5-37.

This is not an acknowledgment that the Chief Engineer will conduct another
investigation. The Chief Engineer will examine whether one is warranted in

light of the information provided as well as other information currently
available.

Sincerely,

L D Seur

Diane Best
Assistant Attorney General



Attachment A
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MAY 17 1985

DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING

523 EAST CAPITOL

PIERRE, SOUTH DAKOTA 57501-3181

May 16, 1995

Richard Fort
HC 37, Box 2421
Lead, SD 57754

Dear Mr. Fort:

I am writing regarding Phase II of your declaratory ruling request for proposed water
management changes for Spearfish Creek Watershed. Phase 11 is comprised of proposed changes
Nos. 4, 5 and 6 of your request submitted September 13, 1993. 1t was agreed that Phase II would
be heard at a separate Water Management Board meeting than Phase 1 of your declaratory ruling
request. Phasel was consolidated with Homestake Mining Company's vested water right
application and recently considered by the Board. ‘

" We are in receipt of your amended declaratory ruling request for Phase II which you
entitled "Homestake Non-consumptive use of Spearfish Creek Water for Power Production”.
This amendment confirms your intent to proceed with Phase 11 of the declaratory ruling request.
A staff investigation will now be conducted on your request. Please submit any supporting

documentation to the request that should be taken into consideration during the staff
investigation. . : . S

The Water Management Board currently has a number of hearings pending on issues that
were delayed while Homestake's vested water right applications and Phase I of your request were

considered. For this reason, I can not provide you with a timetable of when Phase II will be
scheduled before the Board.

If you have any questions on processing of Phase II, please contact Eric Gronlund at
(605) 773-3352.

Very truly yours,

John Hatch, Chief Engineer
Water Rights Division
(605) 773-3352

c "ﬁ:ne Best, Assistant Attorney General



May 12,'1995

TO: JOHN HATCH, CHIEF ENGINEER

Water Rights Division - South Dakota Department of Environment

and Natural Resources, 523 East Capitol, Pierre SD 57501-3181
ATT: ERIC GRONLUND

FROM: RICHARD L. FORT, APPLICANT

RE: AMENDED REQUEST FOR A DECLARATORY RULING
PHASE Il - HOMESTAKE NON-CONSUMPTIVE USE OF
SPEARFISH CREEK WATER FOR POWER PRODUCTION.

1. Subject to the conditions following Homestake shall be granted for
non-consumptive use for power production for Plant M at
Maurice up to 30 cfs of Spearfish Creek water.

2. Subject to the conditions following Homestake shall be granted for
non-consumptive use for power production for Plant # 2 in

Spearfish up to 60 cfs of Spearfish Creek water. [
CONDITIONS: '
A. No water may be diverted from Little Spearfish Creek above
Savoy.

B. 3 1/2 cfs of bypass or overflow water shall be released from
Intake No. 1 above Savoy.

C. 3 1/2 cfs of bypass or overflow water shall be released from
Intake No. 2 beiow Maurice.

(Citation re above conditions: U.S. sinpl'eme Court Decision: No. 92-
1911 of May 31, 1994)

el T Tt
Richard L. Fort
HC 37, Box 2421

Lead, SD 57754
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"Our environment is our economy” P.0. Box 291

Rapid City, SD 57709
(605) 348-5111

PROPOSED RATER MANAGFMENT CHANGES FOR

SPEARFISH CREEXK WATERSHED
September 1, 1993

GENEBAL COMMENTS

In the Wyoming Black Hills south of Beulah is a canyon comparable
in length and depth to Spearfish Canyon, and, some would claim, almost
as beautiful. Yet this Grand Canyon, as it is named, remains largely
unknown even to area residents and is seldom visited. No development
occurs except for the last few miles, where Sand Creek is located, but
not where the canyon itself is very spectacular. Due to.natural
conditions the rest of the canyon has no stream. OCbvicusly, a
beautiful creek is a most crucial attraction of a great canyon.

Spearfish Canyon in contrast, would have, were it not for homan
interference with natural conditions, a fine trout stream throughout
its entire course. But now there are substantial portions of the
canyon where there is no stream at all or it is too small. Except for
a small section below Hydroplant No. 2, there has been little effort
expended to make the stream what it is capable of as a great trout
fishery.

Tne enclosed proposals are designed to assure that there is
enough water for trout reproduction in all but the last two miles of
the canyon (where the rock layers are such that the water sinks into
the ground to replenish deeper aquifers). These proposals recognize
that the two power plants which use Spearfish Creek water would be
allowed to continue operation, if at a slightly reduced capacity.
Remaining unchanged is the main aqueduct which takes water from Intake

and Raddick Gulchs to supply water for Homestake Mining Company, and
the cities of Lead and Deadwood.

it is impossible to put an accurate dollar value upon a resource
such as Spearfish Canyon - but we know the amount would be huge if we
could. ACT believes protecting and enhancing this resource, including
its water, for future generations to enjoy is a top priority. ACT

feels the public interest is an important, compelling factor on this
issue. ‘



RROPOSED CHANGES
1. SHUTDOWN OF THE AQUEDUCT FROM TILLSON CREEX

The spring that is tapped is in section 26 of T3N,R2E, and would
normally flow in Tillson Creek to Swede Gulch and the North Fork . of

Bapid Creek. Allowing this large spring its normal drainage would
improve both streams.

2. SHUTDOWN OF AQUEDUCTS FROM KEOUGH AND WARD DRAW

These water lines tap large springs at the head of Keough Draw
(section 12 of T3N,R2E) and Ward Draw (section 10 of T3N,R2E). This
would produce a larger flow of water in Hanna Creek. This larger flow
would compensate the water release suggested for the Diversion Intake
above savoy on the main Spearfish Creek (see proposed change No. 4) .

3. FORBID PUMPING AT BANNA OF HANNA CREEK WATER

Hanna Pumping station for the main Spearfish water aqueduct is in
section 35 of TIN,R2E. It is not known whether pumping has ever been
done here from Hanna Creek, but the potential exists and, if done,
could damage trout habitat from stream flow fluctuations.

4. RELEASE 3-1/2 CF8 FROM UPPER DIVERSION INTAKE

This intake on main Spearfish Creek is in section 6 of T4N,R2E,
and its water goes to Hydroplant No. 2. This release would
reestablish a small but permanent stream between this intake and Savoy
in an area where there now is no stream..

5. SHUTDOWN THE AQUEDUCT FROM LITTLE SPEARFISH CREEK

The Diversion Intake on Little Spearfish Creek is in section 36
of T4N,R2E, and its water now goes to Hydroplant No. 2. This would
allow all of Little Spearfish Creek to flow over Little Spearfish
Falls at Savoy, thus restoring the falls that is now dry. This would

2lso restore to better volume the trout stream in the main central
Canyon of Spearfish Creek below Savoy.

6. RELEASE 3-1/2 CFS FROM LOWER DIVERSION INTAKE

This Diversion Intake on main Spearfish Creek is in section 8 of
T4N,R2E, and its water goes to Hydroplant No. 1 in Spearfish. This
release would augment the now too small flow of the stream in lower
Spearfish Canyon. The additional water that would be absorbed in the
ground below the present Spearfish City Intake would help replenish
the aquifers for wells in the Spearfish area.
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STATE OF SOUTH DAKOTA

BEFORE THE WATER MANAGEMENT BOARD

IN THE MATTER OF PHASE II ) ORDER DISMISSING
OF RICHARD FORT’S DECLARATORY ) PETITION
RULING PETITION )

WHEREAS, Mr. Richard Fort filed a six proposal petition

for declaratory ruling; and,

WHEREAS, three of the proposais (Phase I) were considered
and dealt with as part of the consolidated vested water right

hearing relevant to the Homestake applications; andg,

WHEREAS, the remaining three proposals (Phase II) were

deferred to a later hearing and are the subject of this Order Snd,

WHEREAS, the Board is without jurisdiction to grant the
release requested by Mr. Fort in Phase II, i.e., to assign

different uses to exisfing water rights without the consent of the

‘water right holder; and,

WHEREAS, Mr. Fort has not, in any event, followed the
statutory proceeding through which he could request the chief
engineer to investigate whether or not Homestake Mining Company is
complying with the water rights in question and the conditions set

forth therein and,

WHEREAS, the Board has considered all the argumenﬁs

thereon,
WHEREFORE, the Board of Water Management herewith
DISMISSES Phase II of Richard Fort’s Declaratory Ruling
Petition. '
Dated this _Zﬁday of February, 1996.

¢-phd99 jpg(eln)(wpSt)

2L A



DEPARTMENT of ENVIRONMENT
and NATURAL RESOQURCES
JOE FOSS BUILDING -
523 EAST CAPITOL
February 9, 1996 ' PIERRE, SOUTH DAKOTA 57501-3181

NOTICE

- TO: Richard Fort
HC 37, Box 2421
Lead, SD 57754

FROM: John Hatch, Chief Engineer
Water Rights Program
(605) 773-3352

SUBJECT: Order Dismissing Phase II of Richard Fort’s Declaratory Ruling Petition

This is to notify you that the Water Management Board adopted an order December 6, 1995, to
dismiss your petition in the matter of Phase II of your declaratory ruling request. Enclosed is a copy
of the signed order dismissing the petition.

South Dakota Statutes provide that decisions of the Board may be appealed to the Courts. Notice of

appeal of the Board’s decision must be filed within thirty days of this notice and be in accordance
with procedures established in SDCL 1-26-31.

enclosure

c: /{hn Gubhin Deputy Attorney General .
Diane Best, Assistant Attorney General
Roger Tellinghuisen
Phil Barnes, Homestake Mining Company



Attachment B



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

KEITRE D. WILLIAMSON and
DIAMA L. WILLIAMSON,

Civ. No. 06-501

Plaintiffs,

Vs.

MEMORANDUM
CITY OF SPEARFISH, HOMESTAKE DECISION
MINING COMPANY, INC.,. and L
SOUTH DAKOTA DEPARTMENT OF
ENVIRONMENT & NATURAL RESOURCES

WATER MANAGEMENT BOARD,

Defendants.

T N Nt Nl Nt Nt et ot it e e "t — e

Facts and Procedural Hiatogx

Defendant Homestake Mining Company, Inc. (“Homestake”) was
the owner of Water Right No. 43-1. This Wat;r Right, granted
January 4, 1909, entitled Homestake to the beneficial use of 120
cubic feet per second of water from Spearfish éreek for tﬁe
purpose of generating power to the company’s works in Lead. On
May 3, 2004, Homestake transfeorred its interest in Water Right
No. 43-1 to Defendant City of Spearfish ("City”). The transfer
was made with no formal hearing or approval by Defendant South
Dakota Department of Environment and Natural Resources, Water
Management Board (“Water Management Board”).

Plaintiffs own real propertf adjacent to the Spearfish

Creek in Lawrence County, South Dakota and claim a right to the




domestic use of water from the creek. On February 4, 2005,
Plaintiffs initiated an action for declaratory and injunctive
relief, alleging that Homestake had abandoned its rights under
Water Right No. 43-1 and that those rights were therefore
forfeited. |
The City filed a Motion to Dismiss on March 16, 2005.

Homestake joined in this motion. The Wafer Management Board
also filed a statement on April 28, 2005, requesting its
dismissal from the lawsuit. Following a hearing on City’'s
Motion, on May 16, 2005, this Court, Honorable Timothy R. Johns
presiding (now retired), granted City’s Rule 12(b) (5) Motion to
Dismiss as to Plaintiffs’s claims that Homestake’s transfer of
the water right was unlawful. In ruling on City’s Motion to
Dismiss based on lack of subject matter jurisdiction, the Court
ordered as follows:

ORDERED, that plaintiffs must exhaust all available

administrative remedies as to all other claims alleged

in their complaint by filing with the Chief Engineer

of South Dakota Water Rights Program a petition

requesting an investigation of Water License No. 43-~1;

and it is further

ORDERED, that the Court retains jurisdiction over this
matter consistent with the terms of this Order.

Pursuant to this Order, on October 4, 2005, Plaintiffs
wrote a ietter to Garland Erbele, Chief Engineer of the Water

Rights Program, requesting an investigation as to whether

' Homestake had coﬁplied with all rules and regulations relating



.to its Water Right. 1In May of 2006, the Water Rights Program
issued its Investigative Report, determining that “Water Right
No. 43-1 has not been abandoned and there is no evidence of
forfeiture due to nonuse. Therefore, Water Right No; 43-1 is a
valid water fight and there is no basis for the cancellation of
this right.”

Thereafter, Plaintiffs took no further administrative
action before the Water Management Board. City filed a Renewed
Motion to Dismiss on Septémber 5, 2007. Both Homestake and

Water Management Board have joined in this motion,

Analysis

Plaintiffs have raised two arguments in support of their
conteﬁtion that the Renewed Motion to Dismiss should be denied.
First, they argue that under the doctrine of primary
jurisdiction, both this Court and the Water Management Board had
the authority to hear the instant action: thus, they contend,
this action is properly before the Court. Second, they argue
that because they have already exhausted thair administrative
remedies, judicial review is now appropriate.

The two related doctrines of exhaustion and primary

jurisdiction were recently explained in South Dakota Educ.

Association/NEA v. Barnett, 1998 SD B4, 9 9, 582 N.W.2d 386,

390, which stated:



“Exhaustion” applies where a claim is cognizable in the
first instance by an administrative agency alone; judicial
interference is withheld until the administrative process
has run its course. “Primary jurisdiction,” on the other
hand, applies where a claim is originally cognizable in the
courts, and comes into play whenever enforcement of the
claim requires the resolution of issues which, under a’
regulatory scheme, have been placed within the special
competence of.an administrative body; in such a case the
judicial process is suspended pending referral of such
issues to the administrative body for its views.

Id. (citing United States v. Western P. R. Co., 352 U.S. 59, 63-

64, 77 s.Ct. 161, 165 (1956)). Thus, the important inquiry in
determining if primary jurisdiction applies is whethér
Plaintiffs’ claims were “originally cognizable in‘the courts” or
whether enforcement of their claims was “placed within the

special competence of an administrative body.”

Here, Plaintiff’s claims include causes of action for

‘abandonment and forfeiture. SDCL 46-5~37.1 sets forth the

procedure that any interested person must use for determining
whether a water right has been abandoned or forfeited. This

statute provides:

Upon the initiative of the chief engineer or upon petition
by any interested person and after reasonable notice to the
holder of the right or permit, if he can be located, the
chief engineer may investigate whether or not a water
permit or right has been abandoned or forfeited. After the
investigation, the chief engineer may recommend
cancellation of the permit or right for reason of
abandonment or forfeiture. The recommendation, notice, and
hearing shall be conducted pursuant to the procedure
contained in chapter 46-2A.



-

A plain reading of this statute dictates that it is the
responsibility of the chief engineer, and not the courts, to
make the determination of whether or not a water right has been

abandoned or forfeited.

Courts must refrain from intermeddling in administrative

actions. As the South Dakota Supreme Court recently noted:

It must be remembered that the constitutional separation of
powers between the executive branch and the judicial branch
prevents courts from involvement in review of
administrative decisions unless there exists specific
legislative empowerment for the judiciary to act regarding
executive branch functions; when such delegation of power
exists, appeals to the courts must follow such statutory
procedures as a condition precedent to obtaining subject
matter jurisdiction, because such conferred powers over
executive branch functions are statutorily circumscribed.

Jundt v. Fuller, 2007 SD 62, § 10, 736 N.W.2d 508. SDCL 46-5-

37.1 does not provide a specific legislative empowerment
allowing a court to review the chief engineer’'s determination.
Thus, the doctrine of primary jurisdiction does not apply, and
this Court’s previous pronouncement that it retained
jurisdiction over the matter was erroneous. A court cannot
retain jurisdiction over a matter where the court never properly
had jurisdiction. Furthermore, SDCL 15-6-12(b) (1) provides that
a court’s lack of subject matter jurisdiction is a proper basis
upon which a court may dismiss an acfion.

While SDCL 46-5-37.1 does not give the judiciary the power

to review the chief engineer’s recommendation, it does provide



that the recommendation, along with accompanying notice and
hearing, shall be conducted pursuant to the procedure of chapter

46-2A. Notably, SDCL 46-2A-3 states, in pertinent part:

If the recommendation is to deny the application, the
applicant within twenty days of the date the recommendation
was mailed shall state in writing whether the applicant
intends to oppose the recommendation at a hearing before
the Water Management Board. Failure to submit a statement
of intent to oppose a recommendation to deny to the chief
engineer constitutes a withdrawal of the application.

This statute clearly provides that appeals to a chief engineer’s
determination must take place within 20 days. In this case,
mbre than a year has passed since the chief engineer determined
in his Investigative Report that there ﬁas no evidence to
support Plaintiffs’ claims of abandonment and forfeiture.
Because Plaintiffs failed to appeal the chief engineer’s
decision, their claim is effectively time-barred pursuant to

SDCL 46-2A-3.

Plaintiffs contend that because SDCL 46-~2A-3 only
explicitly applies when the chief engineer’s “recommendation is
to deny the application,” it is inapélicable here, in that the
chief engineer found no evidence of abandonment or forfeiture
and thus recommendea against cancellation. Further, they argue,
that since no other statute expressly grants them the right to

appeal, that they have exhausted their administrative remedies.



This Court is not persuaded by these arguments. First,
they assume that Plaintiffs even have the right to appeal a
chief engineer’s recommendation of approval. Because the
legislature provided no statutory authority for challenging a
chief engineer’s recommendation of approval of a water right, it
1s equally plausible that the legislature intended these
recommendations to be unappealable. Second, to the-extenf that
Plaintiffs were seeking a determination that the water right had
been abandoned and forfeited, the chief engineer’s
recommendation against cancellation served as a “denial” of
their claims, thus bringing the 20-day statutory period into

play.

Conclusion

Plaintiffs have failed to show that their claim was
originally cognizable in the courts; thus the doctrine of
primary jurisdiction does not apply. Pursuant to SDCL 15-6-
12(b) (1), this Court’s lack of jurisdiction provides a proper
basis for dismissing the actionf Additionally, by not appealing
the chief engineer’s recommendation, plaintiffs have failed to
show that they have exhausted their administrative remedies.
Based on the arguments and authority set forth herein, this

Court finds that City’s Renewed Motion to Dismiss, in which



Homestake and the Water Management Board have joined, is hereby

granted.

Counsel for City shall draft a Judgment consistent with

this Memorandum Decision.

/

Dated this day of September;)2007. g
BY EfC 323:1/77///////

ofabld®Rdodaji T. Macy
Circuit Court gudge

ATTEST:

Clerk of Courts

By:

Deputy
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MARTY J. JACKLEY o oy a6 CHARLES D. McGUIGAN
ATTORNEY GENERAL TTY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL

www .state.sd.us/atg

August 5, 2011

Richard L. Fort
11307 Black Forest Rd.
Lead, SD 57754

Re: Spearfish City Water Allocation
Dear Mr. Fort:

I received your letter July 23, 2011. As you are aware, the
Water Management Board does not independently investigate
complaints or allegations regarding violations of water right
permits for nonuse (abandonment or forfeiture). Such
investigations are to be conducted by the Chief Engineer.

I have been informed that the Chief Engineer has investigated
this water right permit in the past, but if you have new
information or allegations, you should present them directly to
the Chief Engineer. A copy of your July 23, 2011, letter has
been forwarded to the Chief Engineer for his consideration.

Be advised that I have not forwarded your correspondence to the
Board given the Chief Engineer’s exclusive province over this

activity.
ancereéﬁ'MHQQ/V/
% P. Hallem

Assistant Attorney General
JPH/ms

Cc: Michael M. Hickey

Cc/enc.: Garland Erbele
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August 8, 2011 AUG 1 0 2011
WATER
Garland Erbele, Chief Engineer PROGFg/c\;&'TS

Department of Environment and Natural Resources
Joe Foss Building, 523 East Capitol
Pierre, SD 57501-3182

From: Richard L. Fort, President
ACTion for the Environment
11307 Black Forest Road

Lead, SD 57754 (605) 584-3832

RE: Spearfish City water allocation

Dear Mr. Erbele:

The USGS flow figures we sent before have been revised downwards
by the agency. Of course they warn that their figures are provisional and
subject to revision. With that in mind one should use them as general
indicators.

These additional presumably more correct figures for a two week
period from July 26 through to August 8 are of interest, however, in what
they show. During this period there has been some continuous overflow at
the Maurice Dam, none of which is reaching Spearfish. So the flows in
Spearfish represent what has arrived at the power plant in Spearfish
through the water line from Maurice. As you can see they would average
in the low 90 cfs. This obviously confirms our contention that the City
never uses the 120 cfs they have been allocated. Admitedly it remains
speculative as to how much water is lost in the waterline since we no longer
have the guage above the dam for comparison.

What is not speculative and is conclusively proven by these figures is
that Spearfish at maximum never uses the 120 cfs they have been allocated
and that their actual average use would be quite considerably below this
figure.

We ask the State to correct this over appropriation of the State’s
water.

Thank you for your attention on this issue.

Sincerely, ‘ ,‘M j 37/; L

Richard L. Fort.
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USGS

science tor a changing warld

USGS Home
Contact USGS
Search USGS

National Water Information System: Web Interface

Data Category: Geographic Area: -
Real-time [ -] South Dakota 11 GO |

USGS Water Resources

News updated July, 2011

USGS 06431500 SPEARFISH CR AT

SPEARFISH,SD
PROVISIONAL DATA SUBJECT TO REVISION
Available data for this site  Time-series: Real-time data [] i_éé_ ;

This station operated in cooperation with the SD Department of Natural Resources,
Water Rights Division.

The precipitation data for this station are temporary and will only be
displayed for 60 days. Time series values will NOT be available for retrieval
following the 60-day display period. Rainfall instrumentation may not be
calibrated, and other quality assurance measures may not be performed that
would make the data acceptable for archival, retrieval, or future use in
general scientific or interpretive studies.

Boating safety tips
This station managed by the Rapid City Science Center.

Available Parameters Output format Days
All 3 Available Parameters for this site| ¢ Graph 7 I
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Discharge, cubic feet per second
Most recent instantaneous value: 91 08-02-2011 09:00 MDT
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PROVISIONAL DATA SUBJECT TO REVISION
Available data for this site  Time-series: Real-time data L] |§6;!

This station operated in cooperation with the SD Department of Natural Resources,
Water Rights Division.

The precipitation data for this station are temporary and will only be
displayed for 60 days. Time series values will NOT be available for retrieval
following the 60-day display period. Rainfall instrumentation may not be
calibrated, and other quality assurance measures may not be performed that
would make the data acceptable for archival, retrieval, or future use in
general scientific or interpretive studies.

Boating safety tips
This station managed by the Rapid City Science Center.
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September 6, 2011

Mr. Richard L. Fort

ACTion for the Environment
11307 Black Forest Road
Lead SD 57754

Dear Mr. Fort:

The South Dakota Department of Environment and Natural Resources (DENR) received your July 23,
2011 letter to Jeff Hallem, counsel for the Water Management Board and the August 8, 2011 letter to
my attention. The letters request reevaluation of the 120 cubic feet water per second appropriation
authorized by Water Right No. 43-1 for the city of Spearfish hydropower facility.

The city of Spearfish holds Water Right No. 43-1 appropriating up to 120 cubic feet of water per second
from Spearfish Creek for hydropower generation. You are well acquainted with the system so | will not
go into further discussion regarding how the system operates.

The letters state your personal observation of water overflowing Maurice dam during a two week period
when provisional USGS gaging station at Spearfish records show less than 120 cubic feet of water per
second flow in the Spearfish Creek. You believe this confirms that the city never uses the 120 cfs
appropriation and warrants reallocation of the water right to a lesser amount. The letter to Mr. Hallem
also states that since one of the original three generators was removed years ago that the true
allocation should be two-thirds of the licensed appropriation. The letter also inquires whether a waste
of water is occurring as a result of loss in the aqueduct.

As you are aware, DENR conducted an investigation on the water right for the Spearfish Canyon
Hydroelectric Power Plant No. 1 in 2006. At that time, a consultant’s analysis based on actual flow test
data found 2000 kilowatt output at a flow rate of 60 cfs for generator No. 2. This provides compelling
evidence that the combined production for the 4 megawatt facility using the two existing generators is
120 cfs. A review of historical records found that available flow up to 120 cfs was diverted and used
beneficially for the purpose of power generation. The investigation concluded that Water Right No. 43-
1 has not been abandoned and there is no evidence of forfeiture due to nonuse.

There are a number of reasons for overflow at Maurice dam when the Spearfish USGS gage reads less
than 120 cfs. First, the USGS gage records you cite are provisional and subject to change upon USGS
review because the stage-discharge relationship may have been affected by debris, aquatic growth,
sediment movement or malfunction. Until the data is published, USGS cautions users to consider the
provisional nature of the records before using the data for decision making. DENR contacted the city of
Spearfish since they maintain a meter within the hydropower facility that is routinely calibrated for
accuracy. According to the city, this meter inside the plant had recently been reading approximately 10



cfs greater flow than the USGS gage. Another reason is that with the high flows experienced this spring,
the Maurice intake by the grizzly bars may have sediment temporarily limiting flow until routine
maintenance is conducted. Also, it is our understanding that the city has allowed overflow at Maurice to
benefit downstream uses on the creek. The city has the ability to control flow into the intake and is
certainly within their right to exercise its water right in the manner they desire as long as it is not done
for a period that constitutes forfeiture. From an engineering perspective, | caution anyone regarding
using two week provisional flow records and personal observation to reach a conclusion on a system’s
capacity. Long term data is available that shows the system is capable and has historically used available
flow up to 120 cfs. The hydropower facility’s capacity and use is exactly what was investigated by DENR
in 2006.

Your letter also raises the issue that the loss of water within the aqueduct constitutes a waste of water
in violation of state regulations. The state law regarding beneficial use of water resources (SDCL 46-1-4)
states “....and shall not extend to the waste or unreasonable use or unreasonable method of diversion of
water”. The loss of some quantity of water whether in a municipal water line, irrigation ditch or in this
case the aqueduct is inevitable. The standard used in assessing if a waste of water is occurring is
whether the quantity of loss is unreasonable. This cannot simply be assessed by conciuding that since
1) the system is capable of 120 cfs, 2) Maurice is overflowing and 3) the USGS gage at Spearfish records
110 cfs; therefore, a 10 cfs loss within the aqueduct is occurring. Also, differences in a perceived flow of
120 cfs flow at Maurice since the dam is overflowing and then a 110 cfs at the Spearfish gage may not be
totally attributable to loss within the aqueduct. The only published report that DENR is aware of
estimates the loss threshold within the diversion aqueduct to be about 2 cfs (Hortness-Driscoll, USGS
Water Resources Investigations Report 98-4116).

In response to your letter, DENR analyzed the gaging station daily average flow records for the gage
above Spearfish and at Spearfish for the period when both gages were operational (1988 ~2010).
Again, the fiow differences or gains cannot be entirely attributable to the aqueduct. With that being
said after analyzing approximately 20 years of records the flow difference between the two gages
averages 5.0 cfs. In this analysis DENR did not use those daily records where the data shows a flow gain
between Maurice to Spearfish or when the flow difference was greater than 15 cfs. This amount of loss
is reasonable and within acceptable limits. In reaching this conclusion, DENR relies upon past Water
Management Board cases with Spearfish Creek and Rapid Creek irrigation ditches relating to carriage
losses. It may surprise you to know that approximately 23 % of the time there has been no loss or an
actual flow increase between the two gages based on daily average records.

Barring submittal of new evidence showing abandonment or forfeiture occurred since 2006, | decline to
further investigate pursuant SDCL 46-5-37.1 whether any portion of Water Right No. 43-1 has been
abandoned or forfeited.

Si:—bﬁl&&d Cuat

Garland Erbele, Chief Engineer
Water Rights Program, DENR
605 773-3352
C Michael Hickey

Diane Best

Jeff Hallem
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Garland Erbele, Chief Engineer WATER RIG
Department of Environment and Natural Resources PROGRAN
Joe Foss Building, 523 East Capitol

Pierre, SD 57501-3182

From: Richard L. Fort, President
ACTion for the Environment
11307 Black Forest Road

Lead, SD 57754 (605) 584-3832

RE: Spearfish City water allocation

Dear Mr. Erbele:

Here is some additional data on Spearfish Creek flows in Spearfish.
For the four weeks this summer which these flow figures represent there has
been overflow at the Maurice Dam which reaches Split Rock four miles
down the Canyon but is absorbed in the lower Canyon. Thus no overflow
reaches Spearfish and therefore the figures here represent what arrives in
Spearfish through the water line.

As is obvious here there is no time when 120 cfs. is being used by
the Spearfish power plant. And yet this summer has been a time when such
amounts have been available.

These figures do not prove that water is being wasted in the water line
as we believe, but they conclusively show that more water has been
allocated to Spearfish than is reasonably used.

Again we would ask you to ask the Water Management Board to
correct this over allocation of the State’s water.

Sincerely,

R AN T I

Richard L. Fort.

CC: Mike Hickey
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PROGRAM

Garland Erbele, Chief Engineer

Department of Environment and Natural Resources
Joe Foss Building, 523 East Capitol

Pierre, SD 57501-3182

From: Richard L. Fort, President
ACTion for the Environment
11307 Black Forest Road

Lead, SD 57754 (605) 584-3832

RE: Spearfish City water allocation

Dear Mr. Erbele:

Unfortunately our last communications crossed in the mail. You had
not seen our September 7 letter and we your September 6 letter.

We certainly disagree with the conclusion of this communication.

If you will look again at the four weeks of USGS figures we sent and
assume that the City of Spearfish guage was accurate and USGS off by 10
cfs. we would still end up with an average of about 100 cfs. maximum use
by the City of Spearfish.

Judge Zintner’s ruling on a similar case involving water allocation to
Homestake was that water had to be allocated on the basis of actual average
use, not on the basis of capacity to use. The State is continuing to ignore
that ruling in giving 120 cfs. to the City of Spearfish.

We also disagree with the presumptions derived from the Hortness-
Driscoll Report 98-4116. We believe that this referred to losses of water
under the Maurice Dam which is porous, not to what happens in the
waterline. The historical averaging of differences between the USGS guage
above Maurice with the one in Spearfish is skewed by inclusion of periods
of high precipitation when naturally there would be greater flows in
Spearfish. It is still our belief that this ancient waterline leaks as did the
abandoned line from Savoy to Maurice.

VR

Richard L. Fort

CC: Mike Hickey
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625 Fifth Street, Spearfish, South Dakota 57783
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August 26, 2014 SEP ¢
2 2014
WATER R

PROGRAMTS
Eric Gronlund
DENR
Water Rights
523 East Capitol Ave.

Pierre, SD 57501-3181
RE: Spearfish Hydro Electric Project, FERC No 12775
Dear Eric,

I would like to take this opportunity to update you on two upcoming projects
pertaining to the Spearfish Hydro Plant and provide a general operations overview.
Additional notification will follow to certain agencies as required through the FERC
License.

The City will be removing bedload from Maurice Dam this fall as a result of high
water events in 2013 and 2014. Approximately 3,800 cubic yards of bedload will be
removed from the streambed above Maurice dam to improve flow path and maintain
habit diversity for fish and anglers. Some of the material will be placed behind the dam
to protect the downstream toe of the dam. Removing the material will not interrupt or
affect facility operations or stream flows and does not require diversions or coffer dams.
Final permitting with the Corps of Engineer is being processed and the project is
expected to be completed by October 1, 2014.

City Council has approved a contract with W.W. Wheeler and Associates located
in Englewood, Colorado to address the aging redwood stave penstocks.

The project will consist of evaluating existing conditions, performing hydraulic
analysis, recommending design alternatives, and completing final design and
specifications. Final design is anticipated to be completed in December 2014 with bid
letting to occur early in 2015, depending on review comments by agencies involved
through the FERC License.

Storm Atlas had little effect on plant operations. The plant was offline
approximately twenty-four hours; however, property cleanup and fence repairs are still
ongoing. Stream flows after Atlas increased and have remained higher than average.

Public Works 642-1333; Building Permits, Planning and Zoning 642-1335;
Recreation Center 722-1430; Library 642-1330; Police 642-1305; Finance Office 642-1325;
Wastewater Treatment Plant 642-1321

FAX: 642-1337 promyem—

uuuuuuuuuuu



Eric Gronlund
August 26, 2014
Page Two

These higher flows resulted in fewer “freeze ups” this winter and has allowed the
facility to operate at the full 4kw (120 cfs) capacity. A new power purchase contract was
negotiated this year with Black Hills Power and Light that allows a higher power
purchase rate. The increase in revenue will help fund ongoing and future projects for the
facility.

Staff has tackled several maintenance and improvement projects in 2012 - 2013.
These included taking Generator #1 offline during low flow conditions to replace a
broken belt, thoroughly inspect, and repaint the unit. They also upgraded wiring and
addressed concrete conditions in the flow flume underneath the generator. Work
continues on the #2 unit as conditions allow. Forebay was dredged out and new fence is
being installed to better secure the area. New cameras were installed in the plant and
security lock upgrades were completed as well additional security gates.

Please feel free to contact me with any questions or additional information
requests. I will be happy to assist with any site visits you may wish to schedule.

Regards,

NSV

Cheryl Johnson
Public Works Administrator
CITY OF SPEARFISH

Cl/bsk
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No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visuaf inspect of pond height / divert pipes flowing
Overflowing due to freeze up

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helight / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert plpes flowing
No low level alarm / visuaf inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low fevel alarm / visual inspect of pond height / divert pipes flowing
No low tevel alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

No low level alarm /visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No fow level alarm / visual inspect of pond height / divert pipes flowing
No low Jevel alarm / visua! inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No fow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pand height / divert pipes flowing
Both stop gates overflowing iced up grizzly bars

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No tow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

cfs Gen #1 cfs Gen #2

53.8
54.9
45.8
45.3
51.5

48
48.5
208
209

48
47.7
48.1
47.8
47.2
47.4
46.6
46.1
46.2
46.3
46.1
46.3
43.6
44.8
44.8
44.8
44.7
453
45.9
44.7
44.8

45

4.7
439
43
59
59.3
43
427
52.8
60.3
50.3
50.4
48.6
48.6
47.7
4.8
44.3
44.5
44.8
48.1
46.8
419
40.6
9.8
50.7
50
423
317
319

50.1
49.3
42.6
43.1
47.8
45.9
47.6
29.7
35.4
47.2
47.4
42,9
46.7
46.9
47.1
46.8
46.9

46
46.9
46.9
46.9
46.2
485

49
48.7
8.4
42.8
40.8
24.9
49.8
49.6

48.7
50.5
50.6
329
333
31.7
27.8
314
32.2
49.4

49
48,7
48.9
49.1
48.3
48.1
47.1
47.4
49.5
49.2
503
41.9

21
48.3

418
44.4
334
38.2



3/1/2015

3/2/2015

3/3/2015

3/4/2015

3/5/2015

3/6/2015

3/7/2015

3/8/2015

3/9/2015
3/10/2015
3/11/2015
3/12/2015
3/13/2015
3/14/2015
3/15/2015
3/16/2015
3/17/2015
3/18/2015
3/19/2015
3/20/2015
3/21/2015
3/22/2015
3/23/2015
3/24/2015
3/25/2015
3/26/2015
3/27/2015
3/28/2015
3/29/2015
3/30/2015
3/31/2015

4/1/2015
4/2/2015
4/3/2015
4/4/2015
4/5/2015
4/6/2015
4/7/2015
4/8/2015
4/9/2015
4/10/2015
4/11/2015
4/12/2015
4/13/2015
4/14/2015
4/15/2015
4/16/2015
4/17/2015
4/18/2015
4/19/2015
4/20/2015
4/21/2015
4/22/2015
4/23/2015

4/24/2015

4/25/2015
4/26/2015
4/27/2015
4/28/2015
4/29/2015
4/30/2015

>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
»6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
»6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6¢fs

>6cfs
>6¢fs
>6¢fs
>6icfs
»6cfs
>6cfs
>6cfs
>6cfs
»>6cfs
»>6¢fs
>6cfs
>6cfs
>6¢fs
>6cfs
>6¢cfs
>6¢fs
>6efs
>6icfs
>6cfs
>6cfs

>6¢fs
>6cfs
>6¢cfs
>6cfs
>6cfs
>6¢fs
>6¢fs
>6¢fs
>6cfs

visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual

visual
visual

visual
visual

visual
visual
visual

visual
visual

visual
visual

No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Stop gates overflowing app. 1"

Chopped ice during PM

No low ievel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
First Stop gates overflowing

Stop gates overflowing

Stop gates overflowing

Stop gates overflowing

First Stop gates overflowing

Overflow across intake face

Overflow across intake face

Overflow across intake face

Overflow across Intake face

Overflow across intake face

Overflow across Intake face

Overflow across intake face

Overflow across intake face

Overflow across intake face

Overflow across intake face

Overflow across intake face

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Stop gate overflowing

No low level alarm / visual inspect of pond height / divert plpes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
11/4" below stop gate

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
3" below stop gate

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
4" below stop gate

4" helow stop gate

4" below stop gate

3 1/2" below stop gate

4" below stop gate

No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
2" below stop gate

3" below stop gate

3" below stop gate

3" below stop gate

3" below stop gate

3" below stop gate

3" below stop gate

3" below stop gate

3" below stop gate

3" helow stop gate

3" below stop gate

44.7
47.4
48.4
295
25.6
41.1
54.7
54.2
54.7
54.7
54.3
39.6
41.7
61.2

60
60.1
61.3
60.3
60.3
59.1
60.2
59.3
59.1
58.7
58.7
57.4
57.5
583
59.1
57.9
58.1

58.1
57.9
56.9
57.6
57.8
57.1
56.8

46.2
44.9
4.4

46
2.8

48.9
49.1
47.9
46.8
47.1
48.3
47.9
47.9
45.1
44.2
439

50.8
48.7
50.2
44.4
47.4

55
38.2
413

39
38.1
41.8
55.8
57.1
55.8
571
56.7
573
57.3
57.1
59.4

59

59
59.6
59.4
59.7
58.5
58.1

57
57.6
58.6
57.4

58
58.5
53.9
51.9
519
53.2
50.3

574
57.4
57.3

58
57.6

59.5

57
57.4
56.9
57.1
55.4

57
583
58.2
56.4
56.4



S/1/2015
S/1/2015
5/2/2015
5/3/2015
S/4/2015
S/5/2015
5/6/2015
5/7/2015
5/8/2015
5/9/2015
5/10/201S
5/11/2015
5/12/2015
5/13/2015
5/14/2015
5/15/2015
5/16/2015
5/17/2015
5/18/2015
5/19/2015
$/20/2015
5/21/2015
5/22/2015
5/23/2015
5/24/2015
5/25/2015
5/26/2015
5/27/2015
5/28/2015
5/29/2015
5/30/2015
5/31/2015

6/1/2015

6/2/2015

6/3/2015

6/4/2015

6/5/2015

6/6/2015

6/7/2015

6/8/2015

6/9/2015
6/10/2015
6/11/2015
6/12/2015
6/13/2015
6/14/2015
6/15/2015
6/16/2015
6/17/2015
6/18/2015
6/19/2015
6/20/2015
6/21/2015
6/22/2015
6/23/2015
6/24/2015
6/25/2015
6/26/2015
6/27/2015
6/28/2015
6/29/2015
6/30/2015

>4cfs
>4cfs
>4cfs
»4cfs
»4cfs
»4cfs
»4cfs
»4cfs
»4cfs
>4cfs
>4cfs
»4cfs
»4cfs
»4cfs
»cfs
>4cfs
>4cfs
>4cfs
>4cfs
»4cfs
»4cfs
»>Acfs
>4cfs
>Acfs
»>4cfs
»4cfs
»4cfs
>4cfs
>Acfs
»4cfs
»4cfs

>4cfs
»4cfs
>4cfs
>dcfs
»Acfs
>4cfs
»4cfs
>icfs
»4cfs
>4cfs
»4cfs
»4cfs
>4cfs
>icfs
>d4cfs
>4cfs
>4cfs
»Acfs
»4cfs
»4cfs
»dcfs
>4cfs
>4cfs
»4cfs
»4cfs
>4cfs
>4cfs
»>4cfs
>4cfs
»4cfs

visual
visual

visual
visual

visual
visual

Installed third diverision pipe cover plate >6cfs to >4cfs
4 1/4 helow stop gate Installed blank over divert pipe 6cfsto 4 cfs
Top of the intake

2 1/4" below

3 1/2" below
Overflowing
Overflowing
Overflowing
Overflowing
Overflowing
Overflowing
Overflowing
Overflowing water REACHED THE CITY
4" overfowing
overflowing

5" overflowing

5" overflowing

5" overflowing

4 1/2" overflowing
4" overfowing

5" overflowing

4 1/2" overflowing
5 1/2" overflowing
5 1/2" overflowing
4 1/2" overflowing
5 1/4" overflowing
5 1/4" overflowing
751/4" overflowing
5 1/4" overflowing
5" overflowing

5" overflowing

5" overflowing

4" overflowing

4" gverflowing

4" overflowing

4" overflowing

4" overflowing

4" overflowing

4" overflowing

4" overflowing

4" overflowing

4" overflowing

4" overflowing

3 3/4" overflowing

3 3/4" overflowing

3" overflowing

3" overflowing

3" overflowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
2 1/4" overflowing

No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm /[ visual inspect of pond height / divert pipes flowing
3" ovflowing

3" ovflowing

3" ovflowing

3" ovflowing

2 1/2" overflowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
2 1/2" overflowing

2" overflowing

56.2
49.8
51.6
58.6
51.6
58.8
58.5
57.4
58.1
60.1
60.2
61.2
60.1
58.8

58

59
59.1

58
57.6
59.5
59.9
60.1

60.2
60.4
61.3
61.2
61.3

61
60.3

61.8
62.4
62.2
61.3
58.6
57.9
57.1
57.9
S8.7
58.6
59.7
583
56.7
57.8
57.7
60.5
60.5
62.1
62.4
61.3
60.7
60.9
61.4

62
60.3
61.5
62.1
60.2
62.2
61.8

55.9
47.4
48
49
579
49.6
57
58.5
59.2
59
58.7
59.1
59.2
56.8
55.7
58.3
57.8
58
57.6
57.7
59.2
58.6
59
59.1
60
60
60
59.7

60.4
59.9

59.4
59.4
57.1
58.2

58
56.9
573
57.4
57.1
58.4
56.9
56.8
56.1
56.5
58.9

59
58.3
57.8
59.8
58.2
57.9
585
58.5

59
575
57.9
57.1

57

57



7/1/2015

7/2/2015

7/3/2015

7/4/2015

7/5/2015

7/6/2015

7/7/2015

7/8/2015

7/9/2015
7/10/2015
7/11/2015
7/12/2015
7/13/2015
7/14/2015
7/15/2015
7/16/2015
7/17/2015
7/18/2015
7/19/2015
7/20/2015
7/21/2015
7/22/2015
7/23/2015
7/24/2015
7/25/2015
7/26/2015
7/27/2015
7/28/2015
7/29/2015
7/30/2015
7/31/2015

8/1/2015

8/2/2015

8/3/2015

8/4/2015

8/5/2015

8/6/2015

8/7/2015

8/8/2015

8/9/2015
8/10/2015
8/11/2015
8/12/2015
8/13/2015
8/14/2015
8/15/2015
8/16/2015
8/17/2015
8/18/2015
8/15/2015
8/20/2015
8/21/2015
8/22/2015
8/23/2015
8/24/2015
8/25/2015
8/26/2015
8/27/2015
8/28/2015
8/29/2015
8/30/2015
8/31/2015

>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>Acfs
>4cfs
>4cfs
>cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4¢fs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>dcfs
>4cfs
>cfs

>4cfs
>dcfs
>4cfs
>4cfs
>4cfs
>4cfs
»4cfs
>4cfs
>4cfs
>4cfs
>dcfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
»cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>icfs
>4cfs
>4cfs
>4cfs

visual
visual
visual
visual
visual
visual

visual
visual

visual
visual

visual
visual

visual

visual
visual
visual
visual
visual
visual
visual
visual
visual

visual
visual
visual
visual
visual

visual

visual
visual

2" overflowing

No low level alarm / visual inspect of pond helght / divert pipes flowing
No low tevel alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
3" overflowing

2 1/2" overflowing

2 1/4" overflowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
2" overflowing

2" overflowing

2" overflowing

2" overflowing

1 3/4" overflowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
11/2" overflowing

1 3/4 overflowing

1 1/4" overflowing

1" overflowing

1 1/2" overflowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
3/4" overflowing

3/4" overflowing

overflowing at stop gate only

overflowing at stop gate only

No low level alarm / visual inspect of pond height / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visuaf inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /[ visuaiinspect of pond height / divert pipes flowing
No low level alarm / visuat inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
At the top of the intake

At the top of the intake

At the top of the intake

Below 1 1/2"

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No iow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pand height / divert pipes flowing
overflowing

overflowing at stop gate

At the top of the intake

At the top of the intake

No low level alarm / visual inspect of pond height / divert pipes flowing
11/2" below

11/2" below

2" below

2" below

2" below

2" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

61
61.8
59.9
60.5
60.1
59.9
60,3
60.6
59.6
60.1
59.8

59
59.1
59.7
61.9
60.4
59.6
57.9
58.3

59
59.2
58.6
59.3
58.9
58.2
58.3
58.6
58.2

57
56.4
56.5

56
55.5
55.8
58.6
55.2
55.3
549

54
54.7
54.4
54.3
54.9
54.3
55.8
57.1
58.1

58
55.9

56
55.2
51.1
51.7
51.6
51.8

51
50.7
53.6
51.3
514
54.7
54.5

57
57.3

59
58.7
58.2

59
58.7
57.9
56.8
56.5
57.2
57.1
55.3

55
57.2
56.7
56.5
58.1
57.1
56.3
56.1
56.5
55.8

56
57.1
57.4
55.4
55.7
55.6

55

55

57.1
54.7
54.9
57.6
54.9
55.1
547
55.1
54.3
54.7
54.6
54.6
53.8
52.8
55.7
55.4
55.6
58.2
56.1
55.9

54
54.2
55.1
54.9
55.2
543
57.1
55.6
54.9
50.9
50.7



9/1/2015

9/2/2015

9/3/2015

9/4/2015

9/5/2015

9/6/2015

9/7/2015

9/8/2015

9/9/2015
9/10/2015
9/11/2015
9/12/2015
$/13/2015
9/14/2015
9/15/2015
9/16/2015
9/12/2015
9/18/2015
9/19/2015
9/20/2015
9/21/2015
9/22/2015
9/23/2015
9/24/2015
9/25/2015
9/26/2015
9/27/2015
9/28/2015
9/29/2015
9/30/2015

10/1/2015

10/2/2015

10/3/2015

10/4/2015

10/5/2015

10/6/2015

10/7/2015

10/8/2015

10/9/2015
10/10/2015
10/11/2015
10/12/2015
10/13/2015
10/14/2015
10/15/2015
10/16/2015
10/17/2015
10/18/2015
10/19/2015
10/20/2015
10/21/2015
10/22/2015
10/23/2015
10/24/2015
10/25/2015
10/26/2015
10/27/2015
10/28/2015
10/29/2015
10/30/2015
10/31/2015

11/1/2015

»4cfs
>4cfs
»Acfs
>icfs
>4cfs
>4cfs
>4¢fs
>4cfs
»4cfs
>4cfs
>Acfs
>4cfs
>4cfs
>4cfs
>4cfs
»4cfs
»4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>4cfs
>icfs
>4cfs

>6cfs
>6¢cfs
>bcfs
>6cfs
>6¢cfs
>6¢fs
>6cfs
»bcfs
>6cfs
>6cfs
>6cfs
>6cfs
>ocfs
>6¢cfs
>6cfs
>6cfs
»>6cfs
>6cfs
»6cfs
>6cfs
>6cfs
>6cfs
>6cfs
>6cfs
>6cfs
>6cfs
>6cfs
>6cfs
»6cfs
>6¢fs
>bcfs

>6cfs

visual
visual
visual
visual

visual
visual

visual
visual
visual
visual
visual
visual

visual
visual

visual
visual

visual
visual
visual
visual

visual
visual
visual

visual
visual
visual
visual

visual
visual

visual

2 1/4" below

2 1/2" below

3 1/4" below

No fow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No fow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
3 1/4" below

3 1/2" below

31/2" below

31/2" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
3 1/2" below

3 1/2" below

3 1/2" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
2 1/2" below

No low level alarm / visual inspect of pond height / divert pipes flowing
3 1/2" below

3 1/2" below

3 1/2" below

3 1/2" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low fevel alarm / visuatinspect of pond height / divert pipes flowing
2" below

2 1/4" below

2 1/2" below removed plug from diverting pipe >6 cfs flow

31/2" below

2 3/4" below

2 3/4' below

3 1/4" below

No low fevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
3 1/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
2 3/4" below

4 1/4" below

4 1/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
4 1/4" below :
4 1/4" below

4 1/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert plpes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level atarm / visual inspect of pond height / divert pipes flowing
4 1/4" below

4 1/4" below

4 1/4" below

41/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing

54

54
53.5

54
50.3
50.7
52.5
52.4
51.8
52.2
51.5
51.6
51.4
51.2
523
51.7
521
52.2
52.6
519
52.6
52.4
52.5
53.7
52.7
52.1
523
56.6
54.9

54

53.7
52.8
52.7
52.7
52.4
52.3
52.3
52.2
52.2
519
51.8

52
518

52
524
52.3
51.8
515
514
53.1
52.9
56.1
57.7
52.4
51.4

51

54
53.7
55.1

53
53.4

52.6

50.5
50.4

50
49.8
53.8
53.1
49.7
49.5
45.6
489
49.2
50.1
49.8
48.5
48.1
47.8
46.9
47.1
46.9
47.2

47
46.8
46.9
46.8
46.5
47.1
46.8
48.2
47.7

47

46.5
45.8
457
45.6
457
45.4
45.5
46.6
45.1
455
45.6
445
44.4
44.4
44.1
44,2
44.4
44.1
43.6

42
43.2
48.6
50.2
49.2
483
47.7
45.5

46
452
43.4
44.4

435



11/2/2015

11/3/2015

11/4/2015

11/5/2015

11/6/2015

11/7/2015

11/8/2015

11/9/2015
11/10/2015
11/11/2015
11/12/2015
11/13/2015
11/14/2015
11/15/2015
11/16/2015
11/17/2015
11/18/2015
11/19/2015
11/20/2015
11/21/2015
11/22/2015
11/23/2015
11/24/2015
11/25/2015
11/26/2015
11/27/2015
11/28/2015
11/29/2015
11/30/2015

12/1/2015

12/2/2015

12/3/2015

12/4/2015

12/5/2015

12/6/2015

12/7/2015

12/8/2015

12/9/2015
12/10/2015
12/11/2015
12/12/2015
12/13/2015
12/14/2015
12/15/2015
12/16/2015
12/17/2015
12/18/2015
12/19/2015
12/20/2015
12/21/2015
12/22/2015
12/23/2015
12/24/2015
12/25/2015
12/26/2015
12/27/2015
12/28/2015
12/29/2015
12/30/2015
12/31/2015

>6¢cfs
>6cfs
>6cfs
>6¢fs
>6¢cfs
>6¢fs
>6cfs
>bcfs
>6cfs
>6¢cfs
>6cfs
»>6¢fs
>6cfs
»6cfs
»6cfs
>6cfs
>bcfs
>6cfs
>6cfs
>6cfs
>6¢cfs
>6cfs
>6cfs
>6cfs
>6¢fs
>6cfs
>6¢fs
>6cfs
>6¢cfs

>6cfs
>6cfs
>6¢fs
>6cfs
>6cfs
>6cfs
>6¢cfs
>6cfs
>6cfs
>6cfs
>bcfs
>6cfs
>6cfs
»6¢cfs
»bcfs
»>6cfs
>6cfs
>6cfs
>6cfs
>6¢fs
>6¢fs
>6¢fs
>6cfs
>6cfs
>6cfs
>6cfs
>6cfs
»6cfs
>6¢cfs
>6¢fs
>6cfs

visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visua!
visual
visual
visual
visual
visual

visual
visual

visual
visual
visual
visual

visual
visual
visual

visual
visual
visual
visual

visual
visual

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visuat inspect of pond height / divert pipes flowing
No low fevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visuatinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low fevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing

2 1/2" below

3 1/2" below

2 3/4" below

2 3/4' below

3 1/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
3 1/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
2 3/4" below

4 1/4" below

4 1/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
4 1/4" below

4 1/4" below

4 1/4" below

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visuat inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
4 1/4" below

4 1/4" below

4 1/4" below above stream is freezing

overflowing chopped ice

overflowing chopped ice

No low level alarm / visual inspect of pond height / divert pipes flowing

52,5
52.3
52.2
52.9
53.4
53.6
53.4
53.3
52.7
519
518
51.7
521
525
539
53.8
53.6
53.5
53.9
53.2
53.5
53.4
53.7
543
53.9
54.2
53.9
54.1
54,2

514
50.1
50.7
49.7
50.1
50.3
49.6
49.5
50.4
51.2
51.7
51.6
50.1
49.9
50.4
56.2
524
48.2
50.1
513
513
49.7
49.6
49.9
501
40.2
27.6
304
188
253
441

433
43.4
43.2
43.4
529
51.8
421
41.9

42
42.2
41.8
42,1
41.1
41.6
41.4
41.5
41.8
413
414
41.7
41.1
40.9
40.4
40.1
403
40.2

4]
40.2
35.1

44.6
433
43.2
42.6
41.5
39.7
42.8
42.4
42.9
42.6
43.2
434
43.8
44.1
42.6
35.2
411
37.4
42.5
41.7
41.8
42.1
42.4
423
421
35.7
25.1
60.9
30.8
22.8
49.1















5/1/2016

5/2/2016

5/3/2016

5/4/2016

5/5/2016

5/6/2016

5/7/2016

5/8/2016

5/9/2016
5/10/2016
5/11/2016
5/12/2016
5/13/2016
5/14/2016
5/15/2016
5/16/2016
§/17/2016
5/18/2016
5/19/2016
5/20/2016
5/2172016
5/22/2016
5/23/2016
5/24/2016
5/25/2016
5/26/2016
5/27/2016
5/28/2016
5/29/2016
5/30/2016
5/31/2016

6/1/2016

6/2/2016

6/3/2016

6/4/2016

6/5/2016

6/6/2016

6/7/2016

6/8/2016

6/9/2016
6/10/2016
6/11/2016
6/12/2016
6/13/2016
6/14/2016
6/15/2016
6/16/2016
6/17/2016
6/18/2016
6/19/2016
6/20/2016
6/21/2016
6/22/2016
6/23/2016
6/24/2016
6/25/2016
6/26/2016
6/27/2016
6/28/2016
6/29/2016
6/30/2016

>4 cfs
>4 cfs
>4 cts
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
> cfs
M cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
»qcfs
> cfs
>4 cfs
>4 cfs
>4 cfs
> cfs

>4 cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
M cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
M cfs
>4 cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
> cfs

1" below
visual
visual
visual
visual
visual
visual
visual
visual

4 1/2° below
visual

3 1/2" below

3 1/2" below
visual
visual

4 1/2" below
visual
visual

4 1/2" below

4 1/2" below
visual
visual
visual

41/2 below
visual
visual
visual
visual
visual
visual

3 3/4" below

4" below
5" below
visual
visual
visual
6 1/2" below
6 1/2" below
61/2" below
6 1/2" below
61/2" below
visual
visual
visual
6" below
visual
7" below
visual
visual
visual
visual
7" below
visual
7" below
visual
visual
visual
8" below
7 1/2" below
7 3/4" below
visual

Instalied diversion cap changing from 6 cfs to summer 4 cfs diversion

No low leve! alarm / visual Inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No fow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low levet alarm / visualinspect of pond helght / divert plpes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low leve! zlarm / visuatinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No fow level afarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low levef alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No fow level alarm / visual inspect of pond helght / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low fevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual nspect of pend height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low [evel alarm / visual Inspect of pond helght / divert plpes flowing
No low ievel alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual Inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No fow level alarm / visual Inspect of pond height / divert pipes flowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level atarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Nolow level alarm / visual inspect of pond height / divert pipes flowing
No fow level afarm [ visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low levef alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visua! inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing

51.9

51
55.7

54
53.7
44.8
50.2
49.8
564
44.2
55.7
56.4
54.7
39.9
43.8
53.7
43.7
53.3
39.5
53.2
51.3
42,5
42.9
52.6
53.1
52.7

52
45.5
45.5

47
51.6

51
47.6
52.5
45.5
45.5
44.9
51.5
526
364
53.7
50.1
50.6
534
539

41
39.9
43.5

45
449
443
408
455
40.2
40.3
421
42.9
42.6
40.5
39.6
393

499

55
48.7
56.2
55.6
59.1
53.9

53
457

58
52.5
444
42.2
52.8
49.7
40.8
53.2
39.3
53.5
39.1
41.7
47.9

53
394
41.2
40.2
39.6
41.8
48.3
45.6
39.2

383
43
37.2
45
443
45
35.8
35.2
52.4
353
41
40
34.4
35
50.9
52
50
48
50
49.8
44.5
1.1
43.6
43.8
41
403

43.5
433
43.2



7/1/2016

7/2/2016

7/3/2016

7/4/2016

7/5/2016

7/6/2016

7/7/2016

7/8/2016

7/9/2016
7/10/2016
7/11/2016
7/12/2016
7/13/2016
7/14/2016
7/15/2016
7/16/2016
7/17/2016
7/18/2016
7/19/216
7/20/2016
7/21/2016
7/22/2016
7/23/2016
7/24/2016
7/25/2016
7/26/2016
7/27/2016
7/28/2016
7/29/2016
7/30/2016
7/31/2016

87172016

8/2/2016

8/3/2016

8/4/2016

8/5/2016

8/6/2016

8/7/2016

8/8/2016

8/9/2016
8/10/2016
8/11/2016
8/12/2016
8/13/2016
8/14/2016
B/15/2016
8/16/2016
8/17/2016
8/18/2016
8/19/2016
8/20/2016
8/21/2016
8/22/2016
8/23/2016
8/24/2016
8/25/2016
8/26/2016
8/27/2016
8/28/2016
8/29/2016
8/30/2016
8/31/2016

>4 cfs
>4 cfs
»4 cfs
>4 cfs
»4 cfs
4 cfs
»4cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
»cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
»4 cfs
»a cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs

>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
» cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
»4 cfs
>4 ¢fs
> cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 ¢fs
>4 efs
>4 cfs
>4 cfs

visual
visual
visuat
visual
visual
8" below
visual
visual
visual
visual
7 3/4" below
8" below
8" below
8" below
visual
visual
visual
8 1/4" below
visual
8" below
7 3/4" below
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual

8" below
8 1/4" below
7 3/4" below
visual
visual
visual
visua!
8" below
visual
8 1/2" helow
8" below
visual
visual
visual
7 1/2" below
8" below
visual
visual
2" below
visual
visual
visual
visual
7 3/4" below
visval
7" below
visual
visual
8" below
8 1/2" below
8 1/4" below

No low level alarm / visua! inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
closed both auto gates

No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes ffowing
No low leve! alarm / visual inspect of pond height / divert pipesflowing
No tow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pend height / divert pipes flowing
No low level alarm / visual inspect of pand height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visval inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Ne low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level afarm / visual Inspect of pond height / divert pipes flowing
Nolow level alarm / visual inspect of pand height / divert pipes flowing
No low level alarm / visual inspect of pand height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visualinspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visuaiinspect of pond height / divert pipes flowing
No low level alarm / visuat inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pand height / divert pipes flowing

429
365
36.9

37
42.6
41.5
385
37.1
42.5
423
36.6
36.2
35.8
35.1
355
35.8
354
32.8
32.1

32
423
426
45.5
451
41.8
41.5
54.2
22.8
41.6
41.5

42

42.7
42,2
43.1

a2
455
43.5
43.9
413
39.6

41

42
45.5
45.9
455
40.8
41.9
42.1
413
40.2

41

41
41.8
41.7
425
42.3
42.4

42

40
401
38.7
40.4

39.7
45.5
44,1
44.3
399

40
44.4
447

41
40.9
44.9
45.1
45.1
459

46
45.%

47

48
487
49.9
38.7
388

36
373
354
394
23.7
53.8
39.4

39

38

39.6
38.7
39.2

39

37
371
36.9
38.8

44

39

38
336

35

37
40.5
38.3
36.6
39.2
395
38.2

38
37.9
36.9

37
369
36.1
37.2
389
38.9
39.2
381



9/1/2016

9/2/2016

9/3/2016

9/4/2016

9/5/2016

9/6/2016

9/2/2016

9/8/2016

9/9/2016
9/10/2016
9/11/2016
9/12/2016
9/13/2016
9/14/2016
9/15/2016
9/16/2016
9/17/2016
9/18/2016
9/19/2016
9/20/2016
9/21/2016
9/22/2016
9/23/2016
9/24/2016
9/25/2016
9/26/2016
9/27/2016
9/28/2016
9/29/2016
9/30/2016

10/1/2016

10/2/2016

10/3/2016

10/4/2016

10/5/2016

10/6/2016

10/7/2016

10/8/2016

10/9/2016
10/10/2016
10/11/2016
10/12/2016
10/13/2016
10/14/2016
10/15/2016
10/16/2016
10/17/2016
10/18/2016
10/19/2016
10/20/2016
10/21/2016
10/22/2016
10/23/2016
10/24/2016
10/25/2016
10/26/2016
10/27/2016
10/28/2016
10/29/2016
10/30/2016
10/31/2016

11/1/2016

>6 cfs
»6 cfs
>6¢cfs
>6cfs
>6 cfs
»6 cfs
>6 cfs
>6 cfs
>»6cls
>6 cfs
>6 cfs
>6cfs
>6 cfs
>6 cls
>6 cfs
>6 cfs
>6 cfs
>6cfs
>6 cfs
>6 fs
>6 cfs
»6cfs
>6cfs
>6 cfs
>6cfs
>6cfs
>6 cfs
>6cfs
>6 cfs
>6 cfs

>6 cfs
>6 cfs
>6 cfs
>6cfs
>6 cfs
>6cfs
>6cfs
»6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
6 cfs
>6 cfs
>6 cfs
>6 cfs
»6 cfs
>6 cfs
>6 cfs
>6cfs
>6 cfs
>6cfs
>6 efs
»6 ¢fs
>6 cfs
»6 cfs
>6cfs
>6 cfs
>6 cfs

>6 cfs

visugl
visual
visual
visual
visual

8 1/4" below
visuat
visual

7 3/4" below
visual
visua!

8 1/4" below
7 1/2" below
8" below
visual
7 1/2" below
visual
visual
8 1/4" below
visual
8 1/2" below
visua!
visual
73/4" below
visual
8 1/4" below
8" below
visual
81/4" below
8° below

81/2" below
visual
81/2" below
8" below
visual
81/4" below
8 1/4" below
8" below
9" below
9" below
visual
83/4" below
visual
visual
visual
83/4 below
visual
8" helow
9" helow
9" below
visual
visual
visual
visual
9" below
9" below
visual
9" below
visual
visual
9* helow

visual

Removed cap form three diverfsion pipe deverting winter >6 cfs

No fow level atarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No fow level alarm / visuat inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert plpes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visua! inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert plpes flowing
No tow leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No fow tevel alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level atarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No tow level alarm / visual inspect of pond height / divert plpes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No fow level alarm / visual inspect of pond height / divert pipes flowing
Opened the #3 gate

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flawing
No low fevel alarm /visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pand height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert plpes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low leve! alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low fevel alarm / visualinspect of pond height / divert pipes flowing
No low leve! alarm / visuatinspect of pond helght / divert pipes flowing
No fow level atarm f visual inspect of pand height / divert pipes flowing
No law level alarm / visual inspect of pond height / divert pipes flawing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low leval alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipas flowing

No fow leve! alarm / visual inspect of pond height / divert pipes flowing

40.3
45.5

as

a5
45.3
42.3
42.6
42.8
427

43
455
46.2
483
46.6
48.3
48.1
455

a3
47.2

a7

48
455

a5

a5
46.2
451
35.5
37.3
40.8
415

40.9

42
38.6
37.2
37.2
42.2
371
41.7
39.6
338
41.6
39.2
37.5
34.8
354
31.2
415
35.7
34.9
333
36.1
35.5
37.2
329
331
319
338
321
30.2
33.7

35

334

37.6

34
35.5
34.9

36.7

37
36.2
37.2

a7
34.9
318
384
30.7
32.7
38.9
36.2

38
322
31.8
28.8

33

34

35
324
331
43.1
37.2
354

33

35.8
381

42
45.2
418
344
411
34.7
36.7
43.5
33.2
36.8
39.4
413
389
369
326
41.6
40.2
40.3

38
39.1
363
40.9
398
36.1
39.1
40.1
41.8
39.9
38.2

41



11/2/2016

11/3/2016

11/4/2016

11/5/2016

11/6/2016

11/7/2016

11/8/2016

11/9/2016
11/10/2016
11/11/2016
11/12/2016
11/13/2016
11/14/2016
11/15/2016
11/16/2016
11/17/2016
11/18/2016
11/19/2016
11/20/2016
11/21/2016
11/22/2016
11/23/2016
11/24/2016
11/25/2016
11/26/2016
11/27/2016
11/28/2016
11/29/2016
11/30/2016

12/1/2016

12/2/2016

12/3/2016

12/4/2016

12/5/2016

12/6/2016

12/7/2016

12/8/2016

12/9/2016
12/10/2016
12/11/2016
12/12/2016
12/13/2016
12/14/2016
12/15/2016
12/16/2016
12/17/2016
12/18/2016
12/19/2016
12/20/2016
12/21/2016
12/22/2016
12/23/2016
12/24/2016
12/25/2016
12/26/2016
12/27/2016
12/28/2016
12/29/2016
12/30/2016
12/31/2016

>6cfs
»6cfs
6 cfs
26 cfs
>6 cfs
>6 cfs
>6cfs
>6 cfs
>6 cfs
6 cfs
6 cfs
»6cfs
6 cfs
»6 cfs
> cfs
»6 cfs
>6cfs
>6 cfs
>6cfs
>6cfs
»6 cfs
>6 cfs
>6 cfs
>6 cfs
>6cfs
>6 cfs
6 cfs
> cfs
>6 cfs

>6 cfs
>6 cfs
>6 cfs
»6cfs
>6 cfs
>6 cfs
>6 cfs
>6cfs
>5 cfs
6 cfs
»6 cfs
6 cfs
>6 cfs
»6 cfs
>6cfs
»6 cfs
> cfs
>6 cfs
>6cfs
>6 cfs
>6 cfs
>6 cfs
6 cfs
>6¢cfs
>6cfs
>6 cfs
>6 cfs
»6 cfs
»6 cfs
»6 cfs
»6 cfs

9" below

9" betow

9" below
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual

visual
visual
visual
visual
visual
visual
visual
visual
averflowing
visuai
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual

No low level elarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Na low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing

Genarator #1 down due to brokan drive belt divaret water to #2 generator

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level atarm / visual inspect of pond height / divert pipes flowing
No low [evel alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level atarm /visual inspect of pond height / divert pipes flowing
No low levet alarm / visual inspect of pond helght / divert pipes flowing
No {ow leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level 2larm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Na low leval alarm [ visualinspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert plpes flowing
No low level alarm / visualinspect of pond helght / divert pipes lowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No fow level alarm / visualinspect of pond helght / divert pipes flowing

Na low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level atarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Ganerator #1 back onfine after belt broke

Grizzly bars iced over Maurice overflowing chopped ice

No low level alarm / visual inspect of pond height / divert plpes flowng
Grizzly bars ced over Maurice overflowing chopped lce

Chopped ice

No low level alarm /visualinspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
Chepped ice

No low level alarm / visua! inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert plpes flowing
Chopped ice

No low level alarm / visual inspect of pond height / divert pipes flowing
Grizzly bars iced over Maurice ovarflowing chopped ice

No low leve! alarm / visual inspect of pand height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pand height / divert piges flowing
No low level alarm [ visualinspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No fow level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing

331
33.6
40,2
39
11.8
10.5
115
14
11.5
11.8
14
12
113
14
14
14
115
123
11.9
10.7
11
115
12
13.1
115
126
14.1
14.2
13.3

115
12
14
12

38.4
28.5

21
28.5
355
358

24
19.8
35.5

15
35.9
11.6
47.2
37.2
41.8
38.2
35.5
32.8
43.9
44.9
45.1
43.1
44,1
43.8
43,4
43.1

41
40.3

34
34.1
58.4
58.4
59.5
59.7
56.9
56.8
59.7
59.6
59.4
59.6
59.7
57.3
58.8
58.7
589
59.3
589
58.7
59.6
59.4
59.9
59.8
59.7
58.7
61.2

57.3

58
56.7
57.9
58.5
32.8
23.6
10.4
23.6
34.7
35.2
52.9
52.2

34
533
31.2
17.1

39
45.5
48.9
413
373
40.3
28.5
284
324
273
32.8

30
313

31


















5/1/2016

5/2/2016

5/3/2016

5/4/2016

5/5/2016

5/6/2016

5/7/2016

5/8/2016

5/9/2016
5/10/2016
5/11/2016
5/12£2016
5/13/2016
5/14/2016
5/15/2016
5/16/2016
5/17/2016
5/18/2016
5/19/2016
5/20/2016
5/21/2016
S/22/2016
5/23/2016
5/24/2016
5/25/2016
$/26/2016
5/27/2016
5/28/2016
$/29/2016
5/30/2016
5/31/2016

6/1/2016
6/2/2016
6/3/2016
6/4/2016
6/5/2016
6/6/2016
6/7/2016
6/8/2016
6/9/2016
6/10/2016
6/11/2016

6/12/2016 .

6/13/2016
6/14/2016
6/15/2016
6/16/2016
6/17/2016
6/18/2016
6/19/2016
6/20/2016
6/21/2016
6/22/2016
6/23/2016
6/24/2016
6/25/2016
6/26/2016
6/27/2016
6/28/2016
6/29/2016
6/30/2016

> cfs
>4 cfs
>4 cfs

>4 cfs,

>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
4 cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
»cls
>4 cfs
»4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs

>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
»4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
»4 cfs
>4 cfs
»4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
»4 cfs

1" below
visual
visual
visual
visual
visual
visual
visual
visual

4 1/2" below
visual

3 1/2" below

3 1/2" below
visual
visual

4 1/2" below
visua!
visual

4 1/2" below

4 1/2" below
visual
visual
visual

41/2 below
visual
visual
visual
visual
visual
visual

3 3/4" below

4" below
5" below
visual
visual
visual
6 1/2" below
61/2" below
6 1/2° below
6 1/2" below
6 1/2" below
visual
visual
visual
6" below
visual
7" below
visual
visual
visual
visual
7" below
visual
7" below
visual
visual
visual
8" below
7 1/2" below
7 3/4" below
visual

Installed diversion cap changing from 6 cfs to summer 4 cfs diversion

No low levet alarm / visual inspect of pond height / divert pipes flowing
No low leval alarm / visual inspect of pond height / divert pipes flowing
No low levet alarm / visual inspect of pond height / divert pipes flowing
No iow level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pand height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [/ visua! inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visval inspect of pond height / divert pipes flowing
No low level alarm /[ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low levet alarm / visual inspect of pond height / divert pipes flowing
No low leval alarm / visual inspect of pond height / divert pipes flowing
No low lavel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helight / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low tevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Nolow level alarm [ visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm [ visua! inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visuatinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visua! inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No tow level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm /visualinspect of pond height / divert pipes flowing

51.9

51
55.7

54
53.7
4.8
50.2
49.3
56.4
44.2
55.7
56.4
54.7
39.9
43.8
53.7
43.7
533
395
53.2
513
42.5
42,9
52.6
53.1
52.7

52
45.5
45.5

47
51.6

S1
47.6
52.5
45.5
45.5
44.9
515
52.6
36.4
53.7
50.1
50.6
534
539

41
39.9
3.5

a5
449
443
40.8
45.5
40.2
40.3
42.1
429
42.6
40.5
39.6
393

49.9

55
49.7
56.2
55.6
59.1
53.9

53
45,7

58
52.5
44.4
42.2
52.8
49.7
40.8
53.2
393
53.5
39.1
41.7
47.9

53
39.4
41.2
40.2
39.6
47.8
48.3
45.6
39.2

383
43
37.2
45
44.3
45
35.8
35.2
52.4
35.3
a1
40
34.4
35
50.9
52
S0
48
S0
49.8
445
41.1
43.6
43.8
41
40.3
40
435
43.3
43.2



7/1/2016

7/2/2016

7/3/2016

7/4/2016

7/5/2016

7/6/2016

7/7/2016

7/8/2016

7/9/2016
7/10/2016
7/11/2016
7/12/2016
7/13/2016
7/14/2016
7/15/2016
7/16/2016
7/12/2016
7/18/2016
7/19/2016
7/20/2016
7/21/2016
7/22/2016
7/23/2016
7/24/2016
7/25/2016
7/26/2016
7/27/2016
7/28/2016
7/29/2016
7/30/2016
7/31/2016

8/1/2016
8/2/2016
8/3/2016
8/4/2016
8/5/2016
8/6/2016
8/7/2016
8/8/2016
8/9/2016

8/10/2016

8/11/2016

8/12/2016

8/13/2016

8/14/2016

8/15/2016

8/16/2016

8/17/2016

8/18/2016

8/19/2016

8/20/2016

8/21/2016

8/22/2016

8/23/2016

8/24/2016

8/25/2016

8/26/2016

8/27/2016

8/28/2016

8/29/2016

8/30/2016

8/31/2016

>4 cfs
>4 cfsg
>4 cls
>4 cfs
>4 cfs
> cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
» cfs
>4 cls
>4 cls
>4 cfs
>4 cfs
>4 cfs
>4 cls
> cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs

>4 cfs
>4 cfs
>4 cfs
>4 cfs
54 cfs
>4 cfs
»4 cfs
>4 cfs
>4 cfs
> cfls
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
54 cfs
>4 cfs
>4 cfs
>4 cfs
>4 cfs
> cfs
>4 cfs
>4 cfs
>4 cfs
»4 cls
>4 cfs
M cfs
>4 cfs

visual
visual
visua!
visual
visual
8" below
visual
visual
visual
visual
7 3/4° below
8" below
8" below
8" below
visual
visual
visual
8 1/4" below
visual
8" below
7 3/4" below
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual

8" below
8 1/4" below
7 3/4" below
visual
visual
visual
visual
8" below
visual
8 1/2" below
8" below
visual
visual
visual
7 1/2" below
8" below
visual
visual
2" below
visual
visual
visua!
visual
7 3/4" helow
visual
7" beiow
visual
visual
8" below
8 1/2" below
8 1/4" below

No low level alarm / visual Inspect of pond height / divert pipes flowing
No Jow level alarm / visual inspect of pond height / divert pipes flowing
No fow levelalarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level atarm [ visual inspect of pond height / divert pipes fiowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
closed both auto gates

No low level alarm / visual Inspect of pond height / divert plpes flowing
No low Jevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visualinspect of pond height / divert pipes flowing
No low fevel alarm / visualinspect of pond helght / divert pipes lMowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low fevel alarm / visualinspect of pond height / divert plpes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visua! inspect of pond helght / divert pipes flowling
No low level alarm / visual inspect of pond height / divert pipes fiowing
No low level atarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes fiowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low levet alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond helght / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert plpes flowing

No low level alarm /visualinspect of pond height / divert pipes flowing
No low fevel alarm /visualinspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visuat inspect of pond hetght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes llowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes lfowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No lowlevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visua! inspect of pond height / divert pipes flowing
No low level alarm / visval inspect of pond height / divert pipes flowing
No low level atarm / visual inspect of pond height / divert pipes flowing
No low levet alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond helght / divert pipas flowing
No low level alarm / visual Inspect of pond helght / divert pipes fiowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level atarm / visual inspect of pond height / divert pipes flowIng
No low level alarm / visual inspect of pond height / divert pipes flowing
No low leve} alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes Towing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

42.9
36.5
36.9

37
42.6
41.5
38.5
371
425
423
36.6
36.2
358
351
355
35.8
35.4
32.8
321

32
42.3
42.6
45.5
45.1
41.8
41.5
54.2
22.8
41.6
41.5

42

427
422
43.1

42
455
435
439
413
39.6

a

42
455
459
455
40.8
419
421
413
40.2

4

a1
418
417
425
423
424

42

a0
40.1
38.7
404

39.7
455
44.1
44.3
399

40
44.4
4.7

41
40.9
4.9
45.1
45.1
45.9

46
459

47

48
48.7
49.9
38.7
3838

36
373
39.4
39.4
23.7
53.8
394

39

38

39.6
38.7
39.2

39

37
371
369
388

39

38
336

35

37
409
383
36.6
39.2
39,5
38.2

38
378
36.9

37
36.9
36.1
37.2
389
389
39.2
38.1



9/1/2016

9/2/2016

9/3/2016

9/4/2016

9/5/2016

9/6/2016

9/7/2016

9/8/2016

9/9/2016
9/10/2016
9/11/2016
8/12/2016
9/13/2016
9/14/2016
9/15/2016
9/16/2016
9/17/2016
9/18/2016
9/19/2016
9/20/2016
9/21/2016
9/22/2016
9/23/2016
9/24/2016
9/25/2016
9/26/2016
9/27/2016
9/28/2016
9/29/2016
9/30/2016

10/1/2016

10/2/2016

10/3/2016

10/4/2016

10/5/2016

10/6/2016

10/7/2016

10/8/2016

10/9/2016
10/10/2016
10/11/2016
10/12/2016
10/13/2016
10/14/2016
10/15/2016
10/16/2016
10/17/2016
10/18/2016
10/19/2016
10/20/2016
10/21/2016
10/22/2016
10/23/2016
10/24/2016
10/25/2016
10/26/2016
10/27/2016
10/28/2016
10/29/2016
10/30/2016
10/31/2016

11/1/2016

>6 cfs
»6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
6 cfs
>6 cfs
>6 cfs
6 cfs
>6 cfs
>6 cfs
>6 cfs
6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
6 cfs
>6cfs
>6 cfs
>6cfs
>6 cfs
>6cfs

>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
6 cfs
>6 cfs
6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6cfs
>6 cfs
>6cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
> cls
>6 cfs
>6 cfs
>6cfs
»6 cfs
>6 cfs
6 cfs
»6 cfs

»6 cfs

visual
visual
visual
visual
visual
8 1/4" below
visua!
visual
7 3/4" below
visual
visual
8 14" below
7 1/2" below
8" below
visual
7 1/2" below
visual
visual
8 1/4" below
visual
81/2" below
visual
visual
7 3/4" below
visuat
8 1/4" below
8" below
visual
8 1/4" below
8" below

8 1/2" below
visual
81/2" below
8" below
visual
8 1/4" below
8 1/4" below
8" below
9" below
9" below
visual
8 3/4" below
visual
visual
visual
8 3/4 below
visual
8" befow
9" below
9" below
visual
visual
visual
visual
9" below
9" below
visual
9" below
visual
visual
9" below

visual

Removed cap form three diverision pipe deverting winter >6 cfs

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divent pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low ievel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low leve! 2larm / visualinspeci of pond height / divert pipes flowing
No low level alarm / visuai inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Nolow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visua! inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No law level alarm / visual inspect of pond helght / divert plipes flowing

No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond helght / divert pipes flowing
Opened the #3 gate

Nolow level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert plpes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pand height / divert pipes flowing
No low level alarm / visual inspect of pond helight / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm [ visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert plpes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low levei alarm / visualinspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing

40,3
45.5

45

45
453
423
42.6
42.8
42.7

43
455
46.2
48.3
46.6
48.3
48.1
455

a3
47.2

a7

48
45.5

45

45
46.2
45.1
355
37.3
40.8
43.5

40.9

42
38.6
37.2
37.2
42.2
371
41.7
35.6
338
41.6
39.2
37.5
348
354
37.2
41.5
35.7
349
333
36.1
35.5
37.2
329
331
319

. 338

321
302
33.7

35

334

37.6

34
355
349

36.7

37
36.2
37.2

37
349
31.8
384
307
327
38.9
36.2

38
32.2
318
28.8

33

34

35
324
331
43.1
37.2
35.4

33

35.8
38.1

42
45.2
41.8
344
41.1
34.7
36.7
435
33.2
36.8
39.4
41.3
38.9
36.9
32.6
41.6
40.2
403

E)
391
363
40.9
398
36.1
39.1
40.1
41.8
399
38.2

41



11/2/2016

11/3/2016

11/4/2016

11/5/2016

11/6/2016

11/7/2016

11/8/2016

11/9/2016
11/10/2016
11/11/2016
11/12/2016
11/13/2016
11/14/2016
11/15/2016
11/16/2016
11/17/2016
11/18/2016
11/19/2016
11/20/2016
11/21/2016
11/22/2016
11/23/2016
11/24/2016
11/25/2016
11/26/2016
11/27/2016
11/28/2016
11/29/2016
11/30/2016

12/1/2016

12/2/2016

12/3/2016

12/4/2016

12/5/2016

12/6/2016

12/7/2016

12/8/2016

12/8/2016
12/10/2016
12/11/2016
12/12/2016
12/13/2016
12/14/2016
12/15/2016
12/16/2016
12/17/2016
12/18/2016
12/19/2016
12/20/2016
12/21/2016
12/22/2016
12/23/2016
12/24/2016
12/25/2016
12/26/2016
12/27/2016
12/28/2016
12/29/2016
12/30/2016
12/31/2016

>6 cfs
>6 cfs
*6cfs
>6cfs
»6 cfs
>6cfs
>6 cfs
>6cfs
»6 cfs
>6 cfs
>6cfs
>6cfs
>6cfs
>6 cfs
»6 cfs
>6 ¢fs
6 cfs
>6cfs
36 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6cfs
6 cfs
>6cfs
>6 cfs
>6 cfs

»6 cfs
>6 cfs
»6cfs
>6 cfs
»6 cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
»6 cfs
>6 cfs
>6 cfs
>6 cfs
>6cfs
>6 cfs
>6 cfs
>6 cfs
>6 cfs
>6cfs
>6cfs
>6 cfs
>6 cfs
»6 cfs
>6 cfs
>6 cfs
»6 cfs
>6 cfs
6 cfs
>6 cfs
>6 cfs
>6cfs

9" below

9" below

9" below
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual

visual
visual
visual
visual
visual
visual
visual
visual
overflowing
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual
visual

No low levet alarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

Generator #1 down due to broken drive belt diveret water to #2 generator

No low level alarm / visual inspect of pond height / divert pipes flowing
No low {evel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low tevel alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visval inspect of pond hefght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond helght / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond helght / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level atarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visualinspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm [ visua! inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing

No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Generatar #1 back online after belt hroke

Grizzly bars lced over Maurice overflowing chopped ice

No low level alarm / visual inspect of pond height / divert pipes flowing
Grizzly bers iced over Maurice overflowing chopped lce

Chopped ice

No low level alarm / visual inspect of pond height / divert pipes flowing
No low fevel alarm / visual inspect of pond height / divert pipes flowing
Chepped ice

No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Chopped ice

No low level alarm / visual inspect of pond height / divert pipes flowing
Grizzly bars ced over Maurice overflowing chopped Ice

No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes fiowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level afarm / visual inspect of pond height / divert pipes flowing
No low level atarm / visual inspect of pond height / divert pipes flowing
No low leve! alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
Na low level alarm / visval inspect of pond height / divert pipes flowing
No low level alarm [ visual inspect of pond height / divert pipes flowing
No low level alarm /visual inspect of pond height / divert pipes flowing
No low level alarm / visual Inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low level alarm / visual inspect of pond height / divert pipes flowing
No low tevel alarm [/ visual inspect of pond height / divert pipes flowing

331
33.6
40.2
39
118
10.5
11.5
14
115
11.8
14
12
113
14
14
14
115
123
11.9
10.7
1
11.5
12
13.1
115
12.6
14.1
14,2
13.3

115
12
14
12

384
285

21
285
35.5
358

24
19.8
355

359
116
47.2
37.2
41.8
382
355
328
439
449
45.1
43.1
44.1
43.8
434
43.1

41
403

34
34.1
58.4
58.4
59.5
59.7
56.9
56.8
59.7
59.6
59.4
59.6
59.7
57.3
58.8
58.7
58.9
593
58.9
587
59.6
59.4
59.9
59.8
59.7
58.7
61.2

573

58
56.7
57.9
58.5
328
236
104
236
34.7
35.2
52.9
52.2

53.3
31.2
17.1

39
455
48.9
413
373
40.3
28.5
284
324
273
32.8

30
13
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CITY OF

Ben Tieszen SPEARF,SH

March 18, 2022

EST 1888

625 N. 5™ StREET
625 N. 5% Street SPEARFISH, SD 57783

Spearfish Hydro Plant Superintendent
Spearfish, SD 57783

Eric Gronlund

Chief Engineer

DENR

523 E. Capitol Avenue

Pierre, SD 57501-3181

Dear Mr. Gronlund,
REPORTING OF FLOW RECORDS ANNUAL REPORT, FERC # P-12775-001

The submission of this annual report fulfills the reporting requirements for the City of Spearfish
for the reporting year of 2021. On May 1%, 2021, the orifices on the stop gate at the Maurice Intake
were adjusted to release 4 CFS to Spearfish Creek. On October 1%, 2021, the orifices were adjusted to
release 6 CFS to Spearfish Creek. Change in flows was noted at the Hydro Plant.

The volume of water that is being released into Spearfish Creek is controlled by the size of the ™
orifices that are installed into the stop gate during the specified periods that are outlined within our
permit. There are three different methods that are used daily, Monday through Friday to monitor the
level of the Maurice Intake.

e Visual checks to verify that the pond height is no more than 10 inches below a verified
point on the dam

e Ultrasonic probes are utilized to measure pond height, which are connected to a PLC
that sends an alarm to staff via telephone if the pond height is out of normal operating
range. Testing and calibration of this sensor is performed annually, under the
manufacture’s guidelines

e Random physical measurements are performed to verify accuracy of instrumentation
Please do not hesitate to contact me with any further questions that you may have.
Respectfully,
Ben Tieszen

Spearfish Hydro Plant Supérintendent

642.1335 | BUILDING & DEVELOPMENT SERVICES ' LiBRARY | 642.1330
642.1325 | Finance OFFICE Parks & ReC | 722.1430
642.1313 | Fire DEPARTMENT o PoLice DePARTMENT | 642.1305
642.1354 | HuMAN RESOURCES o ‘ PusLic WoRks | 642.1333

WWW.CITYOFSPEARF SH.COM




CITY OF

Ben Tieszen S P EA R F ' S H February 14, 2023
[ —

EST.1888 —
Spearfish Hydro Plant Superintendent 625 N. 5™ STREET

625 N. 5t Street SPEARFISH, SD 57783

Spearfish, SD 57783

Eric Gronlund

DENR

523 E. Capitol Avenue
Pierre, SD 57501-3181

Dear Mr. Gronlund,
REPORTING OF FLOW RECORDS ANNUAL REPORT, FERC # P-12775-008

The submission of this annual report fulfills the reporting requirements for the City of Spearfish
for the reporting year of 2022. On May 13th, 2022, the orifices on the stop gate at the Maurice Intake
were adjusted to release 4 CFS to Spearfish Creek. On September 29th, 2022, the orifices were adjusted
to release 6 CFS to Spearfish Creek. Change in flows was noted at the Hydro Plant.

The volume of water that is being released into Spearfish Creek is controlled by the size of the
orifices that are installed into the stop gate during the specified periods that are outlined within our
permit. There are three different methods that are used daily, Monday through Friday to monitor the
level of the Maurice Intake.

e Visual daily checks of pond level

e Ultrasonic probes are utilized to measure pond height, which are connected to a PLC
that sends an alarm to staff via telephone if the pond height is out of normal operating
range. Testing and calibration of this sensor is performed annually, under the
manufacture’s guidelines

e Random physical measurements are performed to verify accuracy of instrumentation

Please do not hesitate to contact me with any further questions that you may have.
Respectfully,

Proc /M%

Ben Tieszen

Spearfish Hydro Plant Superintendent

642.1335 | BUILDING & DEVELOPMENT SERVICES LIBRARY | 642.1330
642.1325 | FINANCE OFFICE PARKs & REC | 722.1430
642.1313 | FIRE DEPARTMENT PoLiCE DEPARTMENT | 642.1305
642.1354 | HUMAN RESOURCES PusLic WoRKs | 642.1333

WWW.CITYOFSPEARFISH.COM
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CITY OF

Ben Tieszen S P E A R F ' S H February 13, 2024

I EST \e0e —
Spearfish Hydro Plant Superintendent 625 N. 5™ STREET

625 N. 5% Street SPEARFISH, SD 57783

Spearfish, SD 57783

Eric Gronlund
DENR
523 E. Capitol Avenue

Pierre, SD 57501-3181

Dear Mr. Gronlund,
REPORTING OF FLOW RECORDS ANNUAL REPORT, FERC # P-12775-008

The submission of this annual report fulfills the reporting requirements for the City of Spearfish
for the reporting year of 2023. On May 2nd, 2023, the orifices on the stop gate at the Maurice Intake
were adjusted to release 4 CFS to Spearfish Creek. On October 2nd, 2023, the orifices were adjusted to
release 6 CFS to Spearfish Creek. Change in flows was noted at the Hydro Plant.

The volume of water that is being released into Spearfish Creek is controlled by the size of the
orifices that are installed into the stop gate during the specified periods that are outlined within our
permit. There are three different methods that are used daily, Monday through Friday to monitor the
level of the Maurice Intake.

e Visual daily checks of pond level

e Ultrasonic probes are utilized to measure pond height, which are connected to a PLC
that sends an alarm to staff via telephone if the pond height is out of normal operating
range. Testing and calibration of this sensor is performed annually, under the
manufacture’s guidelines

e Random physical measurements are performed to verify accuracy of instrumentation

Please do not hesitate to contact me with any further questions that you may have.
Respectfully,
‘ﬁ@w (//a/%jcu(

Ben Tieszen

Spearfish Hydro Plant Superintendent

6421335 | BULDING & DEVELOPMENT SERVICES Lisrary | 642.1330
642.1325 | FiNANCE DFRICE ¢ ; Parks & Rec | 722.1430
642.1313 | Five -DEPARTMENT ; PoLice DepaRTMENT | 642.1305
642.1354 | Human RESOURCES PusLic Works | 642.1333
WWW.CITYOFSPEARFISH.COM
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