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A‘“k*jm Depariment of
Water & Matural Kesources

Joe Foss Building
Picrio, South Dakote 57507

April 16, 1982

ROTICE OF CAHCCLLATION

Hanry Bru-h 0502-1, 0%03-1, 0504-1 «nd 95051
Howos Route

Sturqls, South Dakote 57785

Dear Mr, Brich:

On May 13, 1987, tr, ;URey J. Pernaugh <f this of tleo made a fleld
Investigation purtalning *o Water Perait iloz. 93621, 04021, 0504-1 cnd
(15051, fllcd oy Amaila Meyer =nd now wancd by you.

The 1nvestleation Indicated that no wider has baen used for frrigation,
donestic, agricultural, menufecturing axd mllling purposes for many years as

spoctfled In iho permits, Demesilc arg Vivestock usa do not requlre a
narmlt,

S uth Dakota Waler Laws provice that when any person ontltled to the use of
appropriated water falis to benef lclally use the water for a perfod of threo
ysars, or lorgar, suvch vator shall revert to the publlc,

Thorefera cansol tatlon of 1hle Water Pornit will be consicer »d by the Board
of Water Managament at 9:00 A, M., on June 10, 1962 ai Moeting Reon #1, Knelp
Bultding, Church ane 1111no1s, Pierrs, South Dakota.

Yer: truly yours,

JCHRN HATCH, Chlet Erglncos
Division of water Riouis
Phonat  (608) 773-31%2

¢A1407 Jhowr
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July 12, 1982
LOTICE OF CAICYLLATION
Tov: Jackic Yuber, Aitorney, P.O. Pox 283, Piadeoar % RYIR:

Jolm bruch, Howes Rt, Box 2, Suepls 8D 577080
Henry Bruch, Howes B, Scoveis ob 57785
Truman Quall, 020 7 Blvi, Repid Civy 3 27501
Jim Sigusn, Nowes KU, Storgia S 577840
ternard Bruch, Bercoford R, Sterpiec SE 577053

antonctte Telkey, Bor 200, Sturgis 8D 57785
NS
( /; //'/J
FROM: Jolin Hateh, Chief Dagineer, Water Righos Bl sion vl f

/.7: ’1“,/ "//(, \L_ 6
’
SUBJIECT: Cancellation of Watey Riphts Lo, 0467-1, 0536-1  John Binchy 0L02-1,
0503-1, 050%--1, O505--1 Henry ¥Yruch; 0509-1 Truwen  Quall; 0%47-1 Jiw
Sigmuny 0501-1 Bernard Fruch and 0362-71 Antonette Pelkey

The Water Hanagement Board will cousicer cancellation of Vater Rights No, 0462-1,
0556-1, 0502-1, 0503-1, 0504%-1, 0505-1, 0509~), 05471, 05011 aal G562-) at
3:00 piz, July 28, 1982, Civil Dbefenee Roon, State Capitol Buiiding, Pierre §h.

This hearing will be comducted in accordance with the provisions of SNCL 4G-1-1,
46-1-2, 4G-+1-8, 40-1-9 thru 46-2-11, 40-5-3n, 4(-5-37, and Voard Rules ARSD
764:02:01:36 thru 74:02:01:41

At this bearing the board can cancel all or part eof the rights or defer action.
The Board may coasider any abandoned or ferfcited weaters to oe available oy
app.opriation subject to the previsieas of SDCL 4G-0,

This hearing is an adversary proaceeding.  Any persen Laes the riglo to be preront
or to be mpresented by a Jauyer., These apd other due orecess s ights will lLe
Vrorfeited if they are wot egercised at the hearing, Decisions of the Board WYy
v appealed to the Circuit Court and Stats Supreme Court as providod by law,

JHels



STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF THE CANCELLATION ) FINDINCS OF FACT AND
OF WATER PERMI"' NO. 0502-1 ) - CONCLUSIONS OF LAW

rINDINGS OF FACT
1. It has been stipulated and it is now found
that land in the SW-1/4 of Sec. 28 in T6, R6E, Black Hills
Maridian constituting 160 acres was settled and homesteaded
prier to 1890. It was further stlpulated ana is now found
that a homﬂstead patent was péé?ér;y filed on January 6,
1906 by Geoxrge Paul. :

;o

2. A stipulation has also been made and it is

now fourd thgt a location certificate for a water right to

serve thls property was properly flled on Apr11 7, 1892
This locatlon certificate, now numbered 0502-1, locatzd a
right t0‘400Iinches cf water (8 c.f.s.) for "irrigating,
domestic, agficultﬁral, manufacturing and mining puiposes"
which Qater was "to be conducted by ditches and flumesbonto

and across the lands [of Amalia Meyer] situated in said

‘ﬁownship and range."

3. Tt has further been stipulated and is now
found that Henry Bruch is the correct title holder to this

property and water right by chain of title from the above~

named persons.

(b

4, No crediblé evidence was 6£féred that the 169

|

acres of lind in question was not continuously irrigated by

surface lrrigat¢on from the Location Noti.ce HNo. 0502 1

l

from the tlma of the filing of the location certificate to the



time Henry Bruch purchased the pvoperty in 1359 or 1960. By

continuously irrigated, it is meant that there was no pariod

i

of three consecutive years where irrigation of all 160 acres
did no%t *ake place without legal excuse.
5. Henry Bruch purchased the propexty in quéstion

in 1950 or 60. In 1962 he reconstructed the dam located at
(
the deer51on p01nf 1nd1cated on Location Not;ce No. 0502-1.

" L

6. Henry Bruch has, since 1Q62, irrigated by

surface irrigation 50 acres wx uin the SWw-1/4 of Sec. 28,

e

Th, R6. Bruch has not, duxlng thlS ﬁerlod, fO'mea an 1ntent
it i

to abandon the warer )1ght for "this 50 aure t*act nor has it
o i H' . { . o

been shown that he forfeited the xlqht to erlgate that SU
&7 P

acre tract of land by allowina three years to pass without

iy

irrzgatlon W1Lnout lnng excuse.

7. _ Bruch haa nct, at any tlme, erlgated by
surface irrig;tlon the remaining 110 acres for which Loca-
tion Certificate 0502-1 was filed. N

8. Henry Bruch has failnd w1€ﬁb;£ legal cxcuse
to irrigate by surface 1rr¢gat1on this remalnlng 110 acres
of land for three consecutive years without legal excuse.

"9. Subsurfaée irrigation of the remaining 110
‘ actes has not taken plaée, ét least in the period in which

Henry Bruch has owned this nropertj.
10. The non~use by Bruch of the water for the 1‘0
acres for a period of over 0 years raises a presumption

that Bruch intended to abangon the water right for the 110

acres.‘ No credibln evxdence has been introduced to rebut

the presumption.



CONCLUSIONS OF LAW

1. The Boare has jurisdiction in this matter.

2, The notice given was sufficient under consti-
tutional and statutory tests,

3. No issue as to a riparian right is properly
raised in this case; further no issue arises in this cese as
to whether the federal govetnment granted any water right
when it granted a patent to George Paul.r The onl? iesue
bafore the Board is the degree to which the State water
"right created by Location Certificate 0502~l survivea.

‘ 4. No rlght to submrrigatlon may be created

pureuant to a locatlon celtxflcate under aouth Dakota law.

! L%

5. The burden, in a cancellatlon proceeding, is
Y

on‘the Staﬁe of South.Dakota to show by a preponderance of
the evidence that the right in question nas been forfeited
or abandoned; a cancellation proceeding is distinguishable
from a general edjudication in which the burden is on the
pﬁ}ported holder of the water rightvto demensﬁrate the
cont;nued existenca of that rlgnt.

6. The Srate has failed to sustain its burden of
showing that Henty B;ucn or his predeceesors either abandoned
nr forfeited the rlgh“ to continue using water for surface
1rrigatlon under 0502~ 1 witl regard fo the 50 acres Bruch
now irrigates through surface irrlgatxon.

7. The State has sustained its burden of shcwing
that Henry Bruch both abandoned and forfe*tﬂd hia r}ght o
use water undez 0502~1 to irriqate bv surface or eubsu fav

methods the remaining 110 acres withln the aw 1/4 of Sec. 28
in T6N, R6E, Black Hillu Meridian.

2



8. The water right created by Location Notice

0502-1 is cancelled “‘nsofar as it creates any right:io use

water for any purpose except irrigation. The right to use

the water for irrigating the 110 acres not now irrigated is

cancelled.

The right to use water under Location Ceriificate

do. 0502~) for irr’ jacing the remaining 50 acres is not

cancelled.

Kl

Dated thils :ﬁ ( day of

RRPE , . K ; ") o K
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- BY THE BOARD:
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//l . A . ‘e Caee 02
CHAIRMAN .
"Marian B Gunderson

.

-

ECRETARY o
Merwyn H Walter

,/41’14Lé ‘zLf , 1284,

v/
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SYATE Ll HOUTE DAROTA

BATE Y MANACELRENT BOARD

IN THE MATIER OF jir7 CAll~
CELLATICY o0 WATED L BEEMIT
NOSs, :502-], 0503-1, 05n4-1,
0505~1, 0%:7«;., N561-1,
0462-1, and 06.58-1

CERTIFICATE OF SIRVICE

R

1 horeby oo, tify that true »ni correct copies of

n

the State of South Dakota, Division of “ater Riahts Mption

to Compel Di:onvery, hotice of Motfeon, aad Affidavit in the

aboo-ont it loed actions were serwverd Ly United Stz-es matil,

first class, postage vrepaid upen Ms. Jacgueline Huber,
Attorney at Law, Pogt Office Po:x 233, Piedront, South Dalnta

4
57769 on this 4ot day of July, 1982,

o\

. N ( "
(-t(_;_,( //(I‘ ' [_Z‘"/z_oz._.._

Daniel J. Doyie 7
hAssistant Attorney General
latura' Resources Section
Rocm B-102, Anderson Building
Pierre, South Dakota 357501
Telephene:  (662) 773-4075
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STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF THE CANCFEL-
LATION OF WATER PEQMIT NOS.
0562-1, 0509-1, 0558-1,
0503-1, 0547-1, 0502-1,
0504-1 AND 0505-1

CERTIFICATE OF SERVICE

I hercebky certify that true and correct copies of the

Stane's Interrogatories in the above-entitled actions waore
sevved by Cnited States mail, first clasgs, vostage vrewaid

upon Mg, Jacaueline Hubeor, Post 0ffice Bo:r 283, Piednmort,

. ty o

SHyuch Dakota 57769 on this 5 N day of Auagust, 1982,
N P N
% ,__"—'—-‘_.(-’ N R A

Daniel J. Duyle
Assistant Attornev General
Natural Resources Section
Ronm B-102, Anderson Building
Pierre, South Dakota 57501
Telephone: (605) 773-4675



STATH OF S50UTYH DAROTA

WATER MANACEMENT BOARD

IN THE MATTER OF THE CARCEL- )

LATION OF WATEER PERMIT NOS. ) ‘

0462~1, 0509-1, 0558-1, ) CERTIFICATE OF SERVICE
0503-1, 0547-1, 0502-1, )

0504-1 AND 0505-1 )

I herelk certify that truc and correct copies of

the State's Request for acdmission in <he above-entitled
iy ;

actions were served by Urited States mail, {irst class,
postaqe prepa.d vpen Ms. Jacgaeline Huber, Attorney ac Law,
Post Office BRox 283, Piedmoni, South Dakota 57769 on this

day of Augast, 1932,

1 N !
L,
LR T e e e s .

Lo N

Daniel J. Dovle ,
Asgistant Attorney Genera
Nitural Resources Section
Room £-102, Anderson Building
.Pi. re, South Dakota 57501
Telephone:  (605) 773-4075
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STATE OF SOUTH DAKOTA

. WATER MANAGEMENT BOARD

IN THE MATTER OF THE CAN- )
CELLATION OF WATER PERMIT ) STATE'S INTERROGATORIES
0502-1 )

TO: MR.HENRY BPUCH AND HIS :TTORNEY, JACQUELINE HUBER:
You and each of you will please take notice and
be advised;
That the State of South Dakota, pursuant to SDCL
1-26-19.2, and any acts amendatory thereéf, demands answers
under oatb to ﬁhe following Interrogatoriés wiﬁhin thirty‘(30)
days of this service upon you of said Interrogatories.
These Intérrogatories shall be deemed to be éon%
tinuing, and if information is discovered 5y or becomes known
to the contestant or to the contestarnt's attorney or to aﬁyone
acting uéon'contestanr's behalf atter answering the samé,)and
before hearing, which would change or add to the answers
given, you are directed and requested to furnish snid infor-
mation to the undersigned under oath giving timély uotice
thereof.
1. State how long you have lived at y»ur
present residence.

2. State how le—~g vou have lived in Meade
County, South Dakota.

3. Describe the lands owned, leased, managed O
bhzing purchased by you in Meade County, South
Dakota.

4, State the dates you acquired title to the

property you own.



182 .

10,

State which lands owned, leased, or managed

by y2u have been irrigated. State the years
chis land has been irrigated, the amount of
water applied to the land each year, and the
point of diversion from which the water was
taken.

State what crops have been irrigated on this
land.

State which lands have been irrigated by others,
and when, before your acquisition lease or
management of those lands.

State whether you hava purchased or_leésed
irrigation equipment for irrigatiné ghe lands
indicated in Quesfion No. 3. State what type
cf irrigation equipment has been.éﬁrchased and
from whom the equipment was purchased.

State who has conqtruéixi éhe irrigation works,
if any, on lands owned, leésed, being purchased,
or managed by you.

List the names and addresses bf al) witnesses
upnu whom you intzna to rely to establish‘any
act or fact which you contend supports your

rosition.

Dated and signed this /Vﬂ day of June,

MARK V. MEIERHENRY
ATTORNEY GENERAL

Daniel J. Doyle

Assistant Attorney General
Natural Resources Section .
Room B-102, Andersca Building
Pierre, South Dakota 57501
Telephone: (605) 773-4075

L e ————



STATE OF SOUTH DAKOTA

WATER MANAGEMENT ROARD

it I

IN THE MATTER OF THE CAN- 9 ,
CELLATION OF WATER PERMIT ) CERTIFICATE OF SERVICE
0502-1 ) .

i3
- {
%

I hefeby'c; "ify that a true and correct copy of

the State's Interrbgatories in the above-entitled action

1

was served by United States mail, first class, postage

prepaid upon Mr, Henry Bruch, Post Office Box 1, Howes
. Ir - :
Route, Sturgis, South Dakota 57785 and Ms. Jacqueline Huber,

Attorney at Law, Post Office Box 283, Piedmont, South Dakota

57769 on this /4ﬂ day of June, 1982,

1t
“ A :
(\\'. Lo ,
Che - P Yr¥ 3

Caniel J. hoyle vV e
Ascistant Attorney General'’
Natural Resources Section
Room B-102, Anderson Building
.Pierre, South Dakota 57501
Telephone: (605) 773~-4075




STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF THE CAN- ) o
CELLATION OF WATER PERMIT ) MOTION FOR ORDER COMPELLING DISCOVERY
NO. 0502-1 ) ‘ ’

The State of South Dakota, Division of Water Rights,

LT

moves the Board as follows'

l. For an order requlrlng Henry Bruch to answer the

Y - e I

i

State's Intorrogatorles serwvd on Mr., Bruch and hlS attorney
Jacqueline Hublr by first class mall, postage prepald on

June 14, 1982.

2. For‘an award to the State of reasonable erpenses

incurred in obtaining this Order.

haanerousernirls P o i et

Dated and signed this :l?fen day of July, 1982. ouk

@LJJ @74_ i
Daniel J. Doyle” %
Assistant Attorney General
Natural Resources Se.tion
Room B-102, Anderson Building
Pierre, South Dakota 57501

Telephone: (605) 773-4075

NOTICE OF MOTION

TO: JACQUELINE HUBER, POST OYFICE EOX 283, PIEDMONT, SOUTH .
DA "DTA 57769, ATTORNEY FOR HENRY BRUCH
Please take notice, that the undersigned will bring

tne above Motion on for hearing before the Wateir Management

Board in the Civil Defense Room of the State Capitol Building

in the city of Pierre, South Dakota orn the 28th day of July,



1982 at 2:55 in the .fternoon of that day or as soon there

""after as counsel can be heard.

Dated and signed this 323rp day of July, 1982,

/QA__

Daniel J. VDoyleafL\ ,
Assistant Attorney Gene1a1
Natural Resources Section
Room B--102, Anderson Building
Pierre, South Dakota 57501
Telephone: (605) 773-4075



ETATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

3,
ot

IN THE MATTER OF THE CANCEL_ )
LATION OF WATER PERMITS NO. ) REQUEST FOR ADMISSION
0502--1, 0504-1 AND 0505-1 )

The Division of Wéter Rights of the South Dakota
Deparﬁment of Water and Natural Resourcoes requests contestant
Henry Bruch, within fhirty (30) days afte} service of this
Request, to make the following adhissions for the purpose of
this action only and subject to ail peftinent objéctidns to
admissibility whidh may be interpoééd at the hearing:

1. That each of the foilowing scvatements is
true: K |

P ;

a) That ffom the time Henry Bruch acquired
a property interest in Section 28,
lewnship 6 North, Range 6 East, Black
Hills Meridigh no diversion of water
from Bear Buttc¢ Creek for any nondomestic
or noﬁstopwatering beneficiai uses has been
made by or through any man-made wofks from
any diversion roints in Section 28, Township
6 North, Range 6 East, Biack Hills Meri-
dian.

b) That from the time Henry Bruch acquired
a property intervest in Section 28,

Township & North, Range 6 East, Black

Hills Meridian no diversion of water



from Spring Creek for any pondémestic

or nonstockwatering benefiéial uses has ’
, beein made by or through any’man—made fg
works from a diversion point in Section
28, Townéhip 6 North, Range 6 Lasti,
4 Elack Hills Méridian.
" Dated this /2'% ___ day of August, 1982.

MARK V. MEIERHENRY
ATTORNEY GENERAL

OB Dy

Daniel J. Doyle .

Assistant Attorney Genaral
Natural Resources Section -
Room B~102, Andarson Building
Pierre, Souch Dakota 57501
Telephone: (605) 773-4075



STATE OF SOUTH DAKOTA
WATER MANAGEMENT BOARD Oer 5, -
R

IN THE MATTFR OF THE CANCELLATION
o - RESPONSE TO
.OF WATER RIGHTS (WATER FERMITS NC. ’

0502-1, 0504-1 AND 0505-1)

REQUEST FOR ADMISSION

Henry Bruéh, teing first duly sworn,fgives:this answer
to the Request for Admission submitted to him by the State
of Soﬁth Dakota:

1. (&) Deny.

1. (b) Deny.

Dated this . 2Z.iday of October, 1982.

Henry Bfuch .

M Sl Kooy )
ARY PUSLIC ROSALLE DOSTICHER, Hetary Pubile

My commission expxresnm;mmmhnawulmwwlm‘”°




STATE OF SUQTH DAKOTA )
' i : 8S. AFFIDAVIT
COUNTY OF BRUGHES )

1

I, Déniel J. Dovle, Assistant Attorney General
fbr +he State of South Dakota, heina first duly sworn, say
thaf:

1., I am the attorney for the State of Scuﬁh Dakota,
Division of Water Rights in the administrative hearings éf
IN THE MATTER OF THE CANCELLATION O WATER PERMIT NOS. 050z-1,
. 0503-1, 0504-1, 0503-1, 0547-1, 0561-1, 0462-1, and 0558-1
before the Water Management Board.

2. That on June 14, 1982 { served hv first claés
mail,'postage prepaid, writteannterroqatories pursuant to
SDCL 1-26-~19.2 and SDCi 15-6-33(a) upon Mr. Henfy Bruckh,

Mr. Bernafd Bruch, Mr. John Bruch, aac Mr. James'Sigmaﬁ and
‘their attorney Ms. Jacqueline Huker. |

3. More than thirty days have passed since service
of the Interrogatories on these parties. |

4, No answers have been fileﬁi;4ﬂ no copy of the
answers have been served on the State ofnséhth pakota, Division
- of water Rights or on affiant.

5. A copy of the Interrogatories are on file with the
wWater Management Board.

£. No court or aqgency order has been filed hercin

enlarging the time in with which to file the answers to the

Interrogatories.



A
- . - - ke IS
Dated and signed this <3 (

Gay ot July, 1982,

(\\ . ()¢ N .

< I‘L«-m-—\..r( 1}} (-k:‘-’ (5
Daniel J. Dovle e
Assistant Attorneyv General
Matural Resources Section
Room B-102, Anderson Buildinag
Pierre, South Dakota 57501
Telephone: (605) 773-4075

Subscribed and sworn to befores ne, a Notary Public,

B e/ - — -
on this L2 dav of July, 1982,

s . e

- __,,_.‘,,_' -
FS A} /
e o2 e / g

. i S N : IJ
- NOTARY PUBLIC - j,/
’

a ,/'

{SEAL)
My Cemmission Expires: wﬁmﬂnouﬂNﬁjLNﬂm,Lyt
Cammission Expires

dun 24,1985



STATE OF SOQUTH DAKOTA
WATER MANAGEMENT BOARD

IN THE MATTER OF THE CAN- ANSWERS TO
CELLATION OF WATER RIGHTS STATE'S INTERROGATORIES

1. State how long you have livéd at your present residence.
Since 1961.
2. State how long you have lived in !{eade County,
South Dakota.
50 years.
3. Describe the lands owned, leased, managed otr being
purchased by you in Meade County, South Dakota.
Some of the following are pe=-cent ownership.
N 1/2 Sec. 17. Township 8, Range 12 E.
Towﬁshiﬁ 5 N, Range 6 E.
NE T/%4 Sec. 7; SE I/4, E 1/2 SW, NE 1/4 NE 1/4 Sec. 5

except RW. U NE L/4 Sec. 4; E 1/2 NW 1/4 NW 1/4.
NE 1/4 NW 1/4 N.1/2 NE 1/4 See. 3.

Township 6 N. Range 6 E. ;

Sec. 32, SE 174 S, N 1/2 SE, S 1/2 NE. Seec. 33,"N 1/2 SW,
SE 1/4, N 1/2 except RW. Sec. 34, all except RW.

Sec. 27, S i/2. Sec. 28, all. Sec. 21, E 1/2, S 1/2

SW 1/4. Sec. 23, E 1/2. Sec. 14, SE 1/4, NW 1/4, & 1/2
NE 1/4, NE 1/4 SE, S 1/2 3F. Sec. 1, N 1/2 SW; NW 1/4;

N 1/2 NE.

Township 7 N, Range 6 E.
Sec. 36 S 1/2; S 1/2 N 1/4.

Township 9 N, Range 11 E.
Sec 36, all.

Township 9 N, Range 12 E.
Sec. 31, all. Sec. 32 all. Sec. 33 S 1/2. Sec. 205 1/2

snd NW 1/4. Sec. 25. E 1/2 NW; NW NW. Sec. 24 SW 1/4
SW 1/4.

Township 8 N, Rangé 11 E.
Sec. 1 § L/2 NW; SW 1/Z; W 1/2 SE. Sec. 11 S 1/2 NE 1/4.
Sec. 12 NE 1/4 N 1/2 NV 1/4.

Township 8 N, Range 12 E.

Sec. 18 N L72. Sec. L7 N 1/2 (not in Bernard's).

Sec. 8 E 1/ E 1/2. Sec. 9 S 1/2 SE; SW 1/4. Sec. 4 all.
Scc. 5 E 1/2; S 1/2 and NE 1/4 of SW 1/4 N 1/2 and SE 1/4
of NW 1/4. Sec. 6 NW 1/4; N 1/2 NE 1/4; NE 1/4 NE 1/4

S l{%aSE 1/4 NW 1/4 SE 1/4 NE 1/4 5W 1/4. Sec. 3 W 1/2
NW .

4. State the dates you acquired title to the property you own.
1 nave purchased these parcels‘of land between 1953 and
19682. Ue did not have sufficient time to sort out the
purchase history on all of them.

5. State which lands owned, leased, or managed by you have

been irrigated. State the years this land has been irrigated, the

o a—— o ——



amount of water applied tc the land each year, and the poinu of
diversion from which the water was taken.
Lands listed in response to Nuestion 3.
6. State what crops have been irrigated on this land.
Hay and grain.

7. State what crops have been irrigated by others, and when,

before your acquisition lease or management of those lands.
Unknown.

8. State whether you have purchased or leased irrigation
equipment for irrigating the lands indicated in Question No. 3.
State what type of irrigation equipment has been purchased and frcm
whom the equipment was purchased.

Yes. Pumps and pipe. David Richards, Norris Rovere;
Philip Bestgen, Bud Olsen.

9. State who has constructed the irrigation works, if any,

on lands owned, leased, being purchased, or managed by you.
William or Amelia Mever, John May, Henry Bruch, Al. Bruch.
10. List the rames and addresses of all witnesses upon whom you
intend to rely to establish any act or fact which you contend supports
your position. o
PauR
John Egger, Patric Bweeh, John Bruch, Jim Sigman, -
Neal Roweit, Henry Karrels, George Biair, A. B. Thomerson,

Meland Arvid. ALSERT AR UcH, MERK BRADLEY
DATED and signed this b day of g‘L/L~7< , 1982.

%’:'ﬂ/\/},/ ()’3/\-4&(1’_ /L]

Henry Bruch




SI'ATE OF SOUTH DAKOTA
WATER MANAGEMENT BOARD

IN THE MATTER OF THE CANCEL- )

LATION OF WATER PEK.{ITS NO. ) STATE'S INTERROGATORIES
0502-1, 05041 AND N505~1 )

TO: MR. HENRY BRUCH AND HIS ATTORNEY, JACQUELINE HUBER:

You and each of you will pleasec take notice and be
alvised; that the State of South Dakota, purstant to SDCL
1-26-19.2, and any acts awmendatory thereof. demands answers
under oath to the following Interrogatories within thirty
(30) days of this service upon you of said Interrogatories.

These Interrogatories shall be deemed to be con-
tinuing, and if ipformation is discovered by or becomes
known to the contestant or to the contestant's attorney or
to anyone acting upon contestant's behalf after answersing
the same, and before hearing, which would change or add
to the answers given, you are directed and requested to
furnish said information to the undersigned under oath giving
timely notice thereof,

1. State the date or dates you acquired a property
interest in Section 28, Township 6 North, Range 6 East, Black
Hills Meridian,

2. State with specificity the lands in Sections
32, 33, 34, 28, and 27 which have been irrigated in the years
of irrigation using the waters of either Bear Butte Creek or
Roses Creek with diversion points in Section 28, Tcwnship 6
North, Range 6 East, Black Hills Meridian.

3. State the speciric locations of any manmade diver-
sion points, dikes, dams, or irrigation ditches located on Sec-

tion 28, Township & North, Range 6 East, Black Hills Meridian,



4, 'State the approglmate déte or dates of construc-
tion of the facilities referred to in th2 answer to Interroga-
tory No. 3.

5. Describe the maintenance, rehabilitation, or
repair performed by you or caused to be petformed by you on

'

the facilities referred in the answer to:Interrdgatory No.
3.

6. State the nondomestic and nénirrigation bene-
-ficial uses of water made by you from the waters of Bear
Butte Creek or Roses Creek from diversion pgints located
in Section 28, Township 6 North, Range 6 East, Black Hills
Meridian.

7. State the years of beneficial use of water
for ﬁhe uses described in your answer to Interrogatory No.
6.

8. State the quantity of water used each year
for the beneficial uses of water described in your answers
to Interrogatories No. 2 and 6.

9. Describe in detail the works used for putting
the water diverted from Bear Butte Creek or noses Creek to
beneificial use.

10. State when the works referred to in your answer
to Interrogatory No. 9 were constructed and by whom,

11. State the condition of the works referred to
in your answer to Interrogatories No. 9 and 3.

12. List the names and addresses cf all withesses
upon whom you intend to rely to establisﬁ any act of fact which

you contend supports your position.



t

. x ‘ﬂ‘?"=‘ Cgéf‘d 2 -
“ Aﬂ"j nimu‘\ Department of
Water & Natural Resources

Jos Foss Buililing
523 Eant Caplta! WATER RIGHTS DIVISION

Plerre, South Dakota 67601-3181  (605) 773-3352

January 25, 1984

NOTICE

Jack!e‘Huber, Attornéy
Box 509
Aspen, Colorado 81612
RE: 1281-1, 0502-1 and 0503~1

PR RV o
Dear Ms. Huber: - . : _ :

FTIS ATy GE T A "“"l:’r- Tk e v e i e " SN IRCR N 1" LA x(;v P .
Nover : -7 30, 1903, the Water Management Boara delayed consnderatlon of Flndlrgs

of ract, ‘Conclusions of Law and Final .Dzcisions on Water Permit Appiication
No. 1281-1, Department of Game, Pish and Parks and cancellation of Water Right
Filings No. 0502-1 and 0303~). These considerations were delayeu to allow you
to be presen!. ' -

PR \‘- REE ;4‘,’ " 's
Consideration of proposed Flndings, Concluslons and Final' Decislons on No. 1281 I,
0502-1 and 0503~1 is now scheduled at 1:15 pm, February 15, 1984 in the Civil
Defense Room, basement State Capitol Building, Pierre, South Dakota.

P . . ,‘ . o .
December 2, 1983, | advised that the Board had directed that any proposed
Findings of Fact, Conclusions of Law and Final Declsions are to be submitted and
received by indivldual Board Members prior to February 1, 1984.

Please advise If you have any questions.

Very truly yours,

(38

John Hatch, Chief Enginear
Water nghts Division

JH:ims
¢c: Heary Bruch
t o Jack Merwyn

|



Dated and signed this E§#L‘ day of August, 1982,

MARK V. MEIERHENRY
ATTORNEY GENERAL

g\,@@ﬂ;

Daniel J. Dbyle Y

Assistant Attorney General'\
Natural Resources Section.
Room B-102, Anderson Building
Pierre, South Dakota 57501
Telephone: (605) 773-4075



STATE. OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

‘ oer
B L D “8&ue
IN THE MATTF.R OF /''HE CANCEL- ) -
LATION OF “ATER RTGHIS: (WATER ) - ~ ANSWERS TO
PERMITS NO. 0507-1, 0504-1 ) STATE'S INTERROGATORIES
AND 0505-1) )

1. State the date or dates you acquired a property interest
in Section 28, Township 6 Nerth, Range 6 East, Black Hills Meridian.

Different parcelsréf land - varioﬁs dates from
1960 - 1972. :

2. State with specificity the lands in Sections 32, 33, 34,
28, and 27 which have been irrigéted in the years of irrigation
using the waters of either Bear Butie Creek or Roses Creek with
diversion points in Section 28, Township 6'N01ch; Range 6 East,
.Black Hills Meridian.
All of the lands in these Sections are sub4i¥;igéted Sy
these streams. Water diverted in Section 28 flows down a
ditch and ultimately reackes my land in Sections 33,28, and
27. (See earlier interrogatory answers for land description)
3. State the specific locations of any manmade diversion
points, dikes, dams, or irrigation ditches located on Sections
28, Township 6 North, Range 6 East, Black Hills Meridian.
[ ‘
Site 1 - SW 1/4 of SV 1/4 of Section 28 - dam
Site 2 - SW 1/4 of SW 1/4 of Section 28 - pumping site

Site 3 - SW 1/4 of NE 1/4 of Section 28 - dam & pumping
: station

4. State the approximate date or dates of construction of
the facilities referred to in the answer to Interrogatory No. 3.
I believe these dams and ditches date back to at least
the date of the Location notices (1892?) on thece water
rights. My work has been to reconstruct and rehabilitate
these works. Pumps were added in recent years.
5. Describe the maintenance, rehabilitation, or repair work
performed by you or caused to be performed by you or the facilities
reforred in the answer to Interrogatory No. 3.

As carly as 1962, we reconstructed the third dam site.



It has been washed out 'several times by floods and has been
reconstructed a number of times. T specifically remember
work in 1972, 1975 and 1982. Pumps at Site 3 were installed
ir 1982, Ve have done ditch maintenarnce as needed.

6. State the nondomestic and ronirrigation beneficial uses
of water made by you from the waters of Bear Butte Creek or Roses
Crzek ffoh;diversion pointé located in Section 28, Towaship 6
North; Range 6 East, Black Hilis Meridian.

Used for beekeeping business and gravel washing. We
assume livestock watering falls under domestic use,

7. State the years of beneticial use of water for the

uses described in your answer to Interrogatory No. 6.
Beekeeping use for 6 years. Gravel washing in 1982.

8. State the quantity of water used each year for the
beneficial uses of water described in your answers to Interroga-
tories No. 2 and 6.

Unknown. Not more than 500 miner's inches of water
, "at any one site,
9. Describe in detail the works used foxr putting the water
diverted from Bear Butte Creek or Roses Creek to beneficial use.
Site 1 - A dam blocks thé creek with culvert through
it and when we need water we block the culvert. The water
then goes through ditch on to the fields. '
Site 2 - Pump adds water to ditch which runs from Site 1.

Site 3 - 0ld dam has washed out. We now use that area
for pumping site.

10. State when the works referred to in your answer to
Interrogatory No. 9 were constructed and by whom.

§ite 1 - Originally constructed by William Meyer in the
1890's. .

Site 2 - Site was here when I éame. I believe John May
constructed it in the 1950's. I installed the pump in 1982.

Site 3 - Originally constructed in 1890's. Used now as

' pumping station.



11. State the condition of the works referred to in your
answer to Interrogatories No. 9 and 3.
.Excellenﬁ. _
12. List the names and addresses of all witnesses upon‘whcm
you intend“f;wreiy to establish any act of faé% which you contend

supports your position.
N

TS Sk e e ‘ . ; . i
John Egger,- 2131 Baldwin St. Sturgis, South Dakota
Patricx Paur, P, 0. Box , Sturgis, South Dakota

John Bruch, Howes Route, Sturgis, «South Dakota

Jim Sigman, Howes Route, Sturgis,:South Dakota
Neal Rowett, P.O. Box , Sturgis, South Dakota
Henyry Karrels, F.0. Box 7 , Sturgis, South Dakota
George Blair, Tiiford, South Dakota

A. B. Thomerson, Hereford, South bakota

Arvid Meland, 624 Ruby Streat, Sturgis South Dakota

DATED this o 2Prsl~ day of October, 1982.

Htray Bnecel

Henvy Bgyﬁh

s VIV .
TARY PUBLIC ROSALEE BOTTICHE?, Notary fublie
My commission expires:glggﬁﬁﬂﬂiym.nmuvw:W
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STATE CF SOUTH DAKOTA

OFFICE OF ATTORNEY GENERAL

STATE CAPITOL
Piarre, South Dakota 57501-5080
Phone (605) 773-3215

MARK V. MEIERHENRY
AT ORNEY GENERAL.

November 17, 1983

Mr. John Hatch
*Division of Water Rights
Department of Water
and Natural Resources
Foss Building
Pierre, South Dakota 57501

. RE: IN THE MATTER OF THE CANCELLATION OF WATER PERMIT NO.
Loy 0502~1

Dear John:

Enclosed please find the original of proposed Findings of
Fact, Conclusions of Law and Final Decision in the above-
entitled matter. The proposals are made by me as advisor
to the Board.

Sincerely,

M

ﬂ:,g”@@‘

Johr P. Guhin

Assistant Attorney Genaral
Natural Resources Section
Room B-102, Anderson Building
Pierre, Scuth Dakota 57501
Telephone: (605) 773~3805

2

JPG:do

Enclosure
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STATE OF SCUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF THE CANCELLATION ) FINDINGS OF FACT AND
OF WATER PERMIT NO. 0502-1 ) CONCLUSIONS OF LAW

FINDINGS OF FACT
1. It has been stipulated and it is now found

that land in the SW-1/4 of Sec. 28 in T6, R6E, Black Hills

. Meridian constituting 160 acres was settled and homesteaded

prior to 1890. It was further stipulated and is now féund

that a homestead patent was properly filed on January 6,

;1906 by George Paul.

2. A stipulation has also been madz and it is
now found that a location certificate for a water right to
serve this property was properly filed on April 7, 1892.
This location certificate, now numbered 0502-1, located a
right to 400 inches of water (8 c.f.s.) for “irrigaﬁing,
domestic, agricultural, manufacturing and mining purposes"”
which water was "to be conducted by ditches and flumes onto
and across the lands [of Amalia Meyer] situated in said
tcwnship and range."

3. It has further beeﬁ stipulated and is now
found that Henry Brucn is the correctlﬁitle holder to this
property and water right by chain of title from the above-
named persons.

4. No credible evidence was offered that the 160
acres of land in question was not continuously irrigated by
surface irrigation from the Location Notice No. 0502-1

from the time of the filing of the location certificate to the



time Henry Bruch purchased the property in 1959 or 1960. By
continuously irrigated, it is meant that there was no period
of three consecutive years where irrigation of all 160 acres
did not take place without legal excuse.

5. Henry Bruch purchased the property in question
in 1959 or 60. In 1962 he reconstructed the dam located at
the diversion point indicated on Location Notice No. 6502-1.

6. Henry Bruch has, since 1962, irrigated by
surface irrigation 50 acres within the SW-1/4 of Sec. 28,
T6, R6. Bruch has not, during this period, formed an intent
to abéndon the water riyht for this 50 acre traci nor has it
been shown that he forf:ited the rigﬁt to i:rigate that 50
acre tract of land by allowing thres years to pass without
irrigation without Jegal excuse.

7. Bruch has not, a®: .ny time, irrigated by
surface irrigation the remaining 11C acres for which Loca-
tion Certificate 0502-1 was filed.

8, Henry Bruch has failed without legal excuse
to irrigate by surfece irrigation this remaining 110 acres
of land for three consecutive years without lrgal excuse.

9. Subsurface irrigatidn of the remaining 110
acres has not taken place, at least in the period in which
Henry Bruch has owned this property.

10. The non-use by Bruch of the water for the 110
aéres for a period of over 20 years raises a presumption
~hat Bruch intended to abandon the water righ: for the 110
acres. No credible evidence has been introduced to rebut

the presumption.



CONCLUSIONS OF LAW

1. The Board ﬁas:jurisdicﬁion in this matter.

2, The notice given was sufficient under consti-
tutional and statutory tests.

3. No issue as to a riparian riéht is properly
raised in this case; further no issue arises in this case as
to whether the federal government granted any water right
when it granted a patent to George Paul. The only issue
before tite Board is the degree tc which the State water
right created by Location Certificate 0502-1 survives.

4. No right to subirrigation may be created
pursuant to a location certificate under South Dakota law.

5. The burden, in a cancellation proceeding, is
on the State of South Dakota to show by a preponderance of
the evidcnce that the right in question has beer forfeited
or abandoned; a cancellation proceeding is distinguishable
from a general adjudication in which the buréen is on the
purported holder of the water right to demonstrate the
continued existence of that right.

6. The State has failed to sustain its burden of
showing that Henry Bruch or his predecessors either abandoned
or forfeited the right to continue using water for surface
irrigation under 0502-1 with regard to the 50 écres Bruch
now irrigates through surface irrigation.

7. The State has vustained its burden of shewing
that Henry Bruch both abandoned and forfeited his right to
use water under 0502-1 to irrigate by surface or subsurface
methods the remaining 110 acres within the (W-1/4 of Secc. 28

in T6N, RGE, Black Hills Meridiun.



8. The water right created by Location Notice
0502-1 is cancelled insofar as it creates any right to use
water for any purposc except irrigation. The right t6 use
the water for irrigating the 110 acres not now irrigated is
cancelled. The right to use water under Location Certificate
No. 0502-1 for irrigating the remaining 50 acres is not

cancelled.

BY THE BOARD:




STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD
IN THE MATTER OF THE CANCELLATION ) FINAL
OF WATER PERMIT NO, 0502-1 ) DECISION

Based upon the Findings of Fact and Conclusions of

Law entered today it is Orderecd that the water right created
by Location Notice No. 0502-1 to irrigate land in the SW-1/4
of Sec. 28, in T6, R6E, Black Hills Meridian constituting 160
acres and for other purposes is cancelled insofar as it
creates any right to use water for any purpose except irriga-
tion. It is further Ordered that the right to use water for
irrigating the 110 acres nct now irrigated is cancelled. It
is further Ordered that the right to use water under this
Certificate for irrigating the remaining 50 acres is not
cancelled.

BY THE BOARD:




\

ol NOTLCI}l%F, ENT TO.CANCEL
WATER RIGHT #1LINGS
The South Dakota Water Manage-
ment Board will consider Caricellation
of Water Right Filings No. 0462-1 Diver-
sion of 100 miners inches (2 cfs) [rom a
spring located the East side of
SEViNEY Section 8, TéN, R6E, No,
0502-1 Diversicn of 400 miners inches (8
cfs) from Bear Butte Creek in SWy
Section 28, TéM, R6E, No. 0503-1
Diversion of 500 miners inches (10 ¢fs)
from Bear Butte Creek in S1NEY; and
" Nty SEY Sectinn 32, T6N, R6E, No.
0504-1 Diversion of 50 miners inches
(10 ¢fs) from Bear Butte Creck in NWY%
NEY of SWy3 NEY% and N'; SEY
Section 28, TéM, R6E a2n {rom Roses
Creek in S'2 SEY4 Sectio: 73, T6N, R6E
and NWy, NEY and NEY NW
Section 33, T6N, RéE, No., 0505-1
Diversion of 300 miners inches (6cfs)
from Roses Creek (Cottle Creek) S'%
SE1; Section 28 and NWNEY; and
NE1NWY, Section 33, T6éN, RGE, No.
0503-1 Diversion of 30 miners inches (0.6
¢fs) from a spring located in
NEYNW!; Section 36, T3N, R7E, No. .
0347-1 Diversion (1o amount specified) |
{rom Bear Butte Creek on or near the ‘
South line of SW1yNE14 Saction 19, TéN, |
R7E and a ditch across NEYi Section 19, |
TGN, R7E, No. 0558-1 Diversien of 500 l
miners inches (10 cfs) from Spring
Creek located in NWYSWYy Section 9,
T6N, R6E, No. 0561-1 Diversion (no ,
amount specified) from Bear Bulte |
Creck located in SWYiNEY; Section 23, ©
TeN, R6E and a ditch across 5% NEY |
Section 23, TéN, REE, No. 05621 Deed )
for Right of Way tor ditch (noamount of .
_water specified) across NW Section !
24, T6N, R6E at 10 am, May 5, 1983, Joe |
Foss Building, Rcom 216, 523 E Capitol, -
Pierre, South Dakota. These hearings .
were originally sclieduled for July 28,
1932 and February 24, 1983, i o
These hearings will be conducted pur-
suant to the provisions of 46-1-1 thru 4¢-
1-10, 46-1-14, Section 13 of HB 1001 as
enacted by the 1933 Legislature; 46-2-
3.1, 46-2-9, 46-2-11, Section 32 of HB 1001}
46-5-36, 46-5-37, Sectior €9 of HB 1001,
sections 1, 4, 5, 6, 12, 13 of HB 1002; and
Board Rules ARSD 74:02:01:36 thru
74:02:01:41. Several of the preceding
SDCL Sections are amended by HB 1001
and 1002 as enacted by the 1983
Legislature. These are conlested cases
pursuant to procedures coatained in
SDCL 1-26. : N

TO: Water Rights Divise
Joe Foss Bldg.

Pierre SD 57501

The Chief Engineer of the Water
Rights Disision i3 recommending
cancellation of Water Right Filings No.
0462-1, 0558-1, 0502:1, 0503-1, 0504-1, 0505-
1,.0509-1, 0547-1, 0561-1 and 0562-1
because investigation hnaings indicate
these Filings have been abandoned or
forfeited. . =~ = e

.. The recommendation ¢ thé Chief

Engineer is not final or binding upon
the Board. The Board is authorized to
cancel all or part of the water right
filings after it reaches a conclusion
bosed upon facts presented at the
public hearing. Persons who are
already parties to these hearings and
other known persors who may have an
ownership interest in a portion of the
property covered by the listed Water
Right Filings have been given written

notice of the cancellation hearings. The

purpose of this nctice is to advise that

SR ETERES

" any other interested pT:rson wlomay be

affected by a Board decision and who
intends to participate in the hearing
before the Board and present evidence
or cross-examine witnesses according

to SDCL 1-26, must file a written peli- |

tion with the Chicf Englneer by April 25, |

1483. The petition may be informal, but
it must ‘rclude a statement describing
the petitioner's interest in the cancel-
lations, which Filings are located on the
property owned by the petitioner, the
reasons for the petitioner’s opposition
to or suppart for tha cancellations, and
the signature and malling address of
the petitioner or his legal counsel if
legal counsel is obtained. -0 v
The time of the hearing will be auto-
matically extended for at least ‘wenty
days upon writtenrequest of any person
who has filed a petition to opptse or
support the - cancellation. It an
extension is requested, the hearings on
cancellation of those Filings Icoated on
a Petitioner’s + property will - be
continued until the next regular Beard
Meeting July 21 and 22, 1983 in Websler,
South Dakota. Any request for an
extension must be filed with the Chief
Engineer by April 25, 1983, The Board
may consider any abandoned or for-
feited waters to be available for appro-
priation subject to the provisions of
SDCL 46-5, HB 1001 and HB 1002.
- These - hearings ‘ are “adversary
procesdings. Any person has the right
to be present or to be represented by a
lawyer. These and other due process
rgi-s will be forfeited if they are not
exercised. Decisions of the Board may
be appealed to the Circuit Court and
lState Supreme Court as provided by
AW, ¢ ¢ ereae e I ‘
Any person wishing a copy of the
Chiel Engincer’s recommendation,

eler T

further information on the proposed
cancellations or to assure access to the
hearing by the handicapped can contact
the Water Rights Division, D\WWNR, Joe .
Foss Bldg. Pierre SD (605 773-3352) for «
assistance prior to the hearing. :

We are in receipt of yc

Publ Mar. 16 and 23, 1633 1983 enclosing Nolice of Inte
to Cancel Water Right [ ‘ 7 ¢ of Inter

: . Times-Tribune - | ,_,ished in our issue of
layeh 16 , 1983. ENCLOSED 1S A COPY OF THIS FIRST PUBLICATION.

a4
/'I -

leade Cuunty Times-Tribune
Newspaper




