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Pre-Ernption of Right of Way and Locaticn of Water.,

() (7 s
O WEOM THESE PRESENTS MAY CONCERN, know yc, that I, ... 4(./ il (/¢ L el

e esesiss eces sesivtesenas of the ¢ountv of Butte in the state of South ﬁnko!a, a citizen of the United States, do hereby
" deelare nnd publizk as a legal notice to all ihe world, that [ claiin and have a valid right to the occupation, pussession uod
¢njoyment of all and sizzular, ull that tract or parcei of lzoa lying end balng in the ecouct? of Butte, in lbf; state of bnmh
Dakott., for the exclusive right of way for the rirpose of constructing o dume or water diteh from. ?.’l'lt L. ({l{ 14’(' /C 1of R

f
r - 2 re

stieam to the .. ... Z( ....... ./( ///4(71—/‘(/ ................................................. Sf veeens
Ny . “ i
........................................................................................................ vee eee
L . h :

24 T / c& 7 e

ot geetion.. .. ..in luwnsb!p / 0 :.of rungc....‘....‘.-:..rmn. particularly described as followa: Commencing r.

L//zoz/uZ"Anz, //W.Z”/ %Jm ZL(lA_Jl’\/Z;.l:/Z; o 95’/c'ffmzf/ e cC» YTH.1S
/u?‘ e, 7L ('/'uzcé 7’:”1711—35//% 13770¢: e (K f/"[/d//z:/_..?.‘._m- e

m/’umuu /»x’r.z/"/)_w/u.f"llr/ e th 26 A 5; /c?///(,uv(ﬂ(zf/ﬂ&"ri' f/r,za.dm_
fll\’j/f#ﬂ/_(f f/t BTz a- 7 MT/ 23 xrié"za ol ‘?ﬁz)/w Loz 7a (uu.__;.)..(l,i T Zae

F P @ Hee 9% o L /g LRI CProge L Barl 41 ﬁw NaRe 2
s A, .24 's‘l‘IfJu- ‘/ o4 5edice Lyl

I also elatn and have a valid rinht tn the enmrment and uso ol,// 0 In"hcs‘m water from seid stream for frrigat

ing purposes to be vonvesed through such flume or water diteh to sald tract of land, togather with al® avd singnlar, the herr-

ditaments and appurtenances thereunto belonging or in anywlse appertaining.

. * B '
Witnees my band snd seal this 7 .:‘.dny at.. ;-L»I.J.’L‘L« .......... A D 1“041-
o Gt
........... L. /L e, Q//(/
/l
Noiles posted on 5tream........,.l._:.Lz.t;.:-..é't.?..., P 1905’
l)ilw vommenced at stream . ){l‘ v 7, {k/(o e e eees Cevhsenentn tu shessssacsanes 190..4[
( ‘ .
State of Soulhll)nknm,l , ' '
County » Butte, +° 7 LA ! , o
Un lhls..,:/.....duv r-' cor pedede CAR I T e IQW. befote me. ... .vvervineinnss
-
/")
N ..J(..../t "/.‘.(1(}’. ..... SRS /( ettt et e Ceeraiaaas

1o nnd for the County avd State aforesald, pe mnn\l; appearcd., . I( )4( 1/(/L ',)C/( [{(. {/ ............

to e personally known to be the person who executed the foreg ing wrlucu {nstrument, and acknuwledywed that he execeuted

the same for the uses nod purposes thereln set forth,  Witnesa wy hand and offizial scal, the dny aud date above written.
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cuPY,

PRB-BHPTION OF RISHT OF AAY AND LOGATION 4% FADR,

7O NHOU THEIR PRESANTY VAY CONCERN; Knoa ye, thit I, David Willett of the County
" of RButte, in the State of 3outh Dakota, a oltizen of the United States, do here-
by declare ard publish as a lagal notion bo 2!l the worldd, thav ( olajm and have
a valid rishi to the ooocupstion, pussessicn ana anjoyeent of sll and singular,’
all that iraot or parcel of 1and lyin3 and being in the County of Butte, in the
dtate of South Dakota, for the dsoluvive ridht of nay for the purpoes of con«
atruoting s €lume or water iitoh frow North Vallay Craek sursar to tho 1/2
.811/4 ani 2PL1/4 of geotizn 24 in Tomnship 17 ‘%.. of Randa 2 Byet wo-e partio;lnrlv
dosoribei as. fu;lows- ZJorranuing at a point in Rorth Valtay Cresk whieh i< 23
faet North thenos 474.1 faot b b Noprth Rpel 108.3 feet
t.t’l‘l’enoe 'Pue ’I?asi*n"léj(?ol l"eeﬁmrth'ano} ’;‘?\{\:rfge 62' 7?35:&@?“20 éfgz&ecifgf hi the .11

8¥1/4 sani SE1/4 Sea. 24 in Two, 13 North, an{o 2 Roat of *upa 3,3.Y%. ‘ ,

1 also claim and hav2 a valid risht to the anjoyrsnt an? ues of 1000 nches
or 2 sesond fast of water fror saii stresn for irriaaxlnr nirno ..%%0 bo aon-
veved throusl sush flure or mater jitsh to sail traat of lznd, tex * “pr with all
and singular, the heroi*na:entq and annurt:na;,w: thareante batonéln..
10 apperteinind, ‘

fitneae vy hanl éﬂd aal this 7Lh iav all June A,D. 1904."

or in anye

stij ”“l]ﬁtt-

Natios posted on strear Juﬁolﬁg 1304,
Divoh zormenced at streas June 6, 1704,

Qtate oflSouth Dakots( : v ' f

. !
‘County of Butte 8 B3 L a b
soamy On this 7th daf of Juna 1304 bdfore 53 4 notarv vublic

in and for tha County 2and ?:atn atoraeail, oerssnally aonearel David Fiilett to
e parsonally known to ba the paraon who arvaautai tha foradoinsd aritten instru=-
rent, and ascknowleldiad that ha axsautal thn care for the usas and purposas thers
gat forth, Nitnesc gy hani and ofCinial saeal, Lha duy anil date alove nrittaen,

9.0, Stok .
(SRAL) , Lokas.y stary Publio,

Vy cormiesion expires Auril 7in, 1903,
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WATER RIGHTYDISCUSSION
Thls involves a Water Ripht in Section 24 ¢f Township 17 North,
Pange 2 East in Harding Coanty, South Dakota. The land 1nVC1ved and now owned
by.Qlada'Cucper and Monty Holcomb, (Note: The plat shows it s having been
formerly own:d by Thurlow Cooper and now owned by Uewis and &hich is in arror
as il is row owned by honty Holcomb,)

N * 3lnce the 7th day of Fsbruary, 1952, the following named property,

to-wit:

. the West ones-half of the East one-half und the West one-bhalf of Section
‘ 2k, Township 17 North, Range 2 East, B, H. M., Hardi.ig County, South

Dakota, containing L?O acres, more or less, according to the Govera-

ment survey thereaof,
N \

was ownsd in common ttenancy by Thurlow Cooper and his sister, Glada Cooper
the 1atter also known as Glada COOle Smith. At the time that the Partlticn
‘action was started Glada was di\orced from her husband, The ;and was actually

inherited fron their father.

. ) . '”; g
A Partition action was commer.ced between the brother and sister in

~2' g

refrerence to the above described property and on the 21st day of Septem*=v
. y ,
1959, the Court entered into the Judgment wherein the Court approved the

Partition as set up by the Referee and gave to Glada Cooper tle following
parcel 6f 1and, namely:

the West Half of Lhe East Half and the East Half o the Sast Half
of the West Half of Sectioc: 2

and pave to Thurlow E. Coopsr the following described parcel of land, namely:

the West Half of the West Half and the West Half of the East Half
of the West Half of Section 24, Township 17 Jorth, Range 2 Eaust in
hnrdlng County. i

After the above Thurlow Cocper sold his land to Munty Hoiuomb

o ————

. Tne propcrtv livision by the Court is shewn on the plat with tha

BT O v
areen reprenenting fhu part Lh1t 1s now owned by Glades Cooper and Lhe red ra-

presenting tha part thal was assipgned to Thurlow Cooper tnd sub:sequently sold

to Moﬁty Holcomh.

i I tnink I an correct in stating that atl one time a David Willett owned
( i
a part of' this land, namely: S

thé West Holf of the East Half nnd the fast Uaitl of the West H1alf of
suaid S-ntioa 24, Tohn:hip 17 « 2, in Havding Lcunty.

David Willett imvar did own any part of the West Hdlf of the West

1
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Halif of said Szaction.

David Willett filed for a water right for some of his property on
the 15th day of June, 1904, and to the best of my knowladre apparently had the

same prepared by some woman who prepured also a plat for him and in which

vater right Wille'.t requested waler from the North Valley Creek for irrigation
of portions of his land and which said land to be irripated was described in

said filing as the following:

the West Half' of the Southwest Quarter and the Southeast Quarter, Section
27, Township 17 North, Range 2 East. "

It becomes apparent at once that Willett was asking for the irri-
gation of land that he didn't own namely, he did not own all of the Southesst
Quarter but only dwned the West lnalf of the Southeast Quarter; and, did ;ot
own the West Half of the Southwest Quarter but in fact only cwned the East Half
of the SouthdJest Quérter. ;

Pursuant to his water fight, Willett constructed a dam in the
Sédthern pa:t of the West Half of the S-utheast Quafter of the Southwest Quar-
ter of akin Santion and which was on nropevty that he owned. This dam is
shown on the olat and also on Pictuias 1 and 2.

A county or Townshlp Highway runs a.l around this particular Section

and on tha North side of the road that runs alopg the South s1de of tnis
Section a fairly deep ditch has been put in, partly as u bdrroa pit and partlv

for purnoses of a diteh for draining water towards the dam proper and almost

_ndirnctly South of the dam but a 11 ttle to the West a dupout was made so as to
catch water coming down the ditch along the North side of tne road and drain
it into the dam. The apwroxinate diversion point is shown in Piclures 1 and 2

iwhe"e I have indicat ¢ with a circle and the watex then drains down towards

that dam. Up unt)l the time that the Monty Ho'comb acquired any of this nro=

‘perny. the water was drained intc the dan from the giversion shown in Pictures

| . .
{1 and 2 spreuding first of all over the land Lo the Souxn of the dam and the

;wator was approaching the dam and then gathering behind the dam, At about tha

'center of the dam, Willett made an openinc and this spot is shown in Picture

' \‘b. - S

!
d#) wher tvo people are standirg tnrou?ﬁth" water would spill into “ di*en

.

i\l that was constructed immediateiy on the lorth side of the dan and whi h ditch

i
‘followea the dan proper towards the Zast and caus=d the wnter then to Spread
‘ovur the Er st Half of tbe Woot ialf of the Snutthxt Quarter and over the Vest

'hnlf of the Sontheast Quarte: and in that area pgenerally draining to the

I —e -

1 A
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North and on into the West Half oI the Nartheast Quarter and & low 3pot being

ir the lorthwest Quarter of the Hortheast. Quarter. The ditch around the dan on

the North sile and which was ussd to cause the spread of the water as of

| is indicated in said Picture 4 the canal for tha ditch on the North side of

indicated immédiately preceeding this sentente, is shown in Picture #4 ard as

v

:the danm follows the earthen dam around towards the East and then in somewha’
of a stratcht line towards the other property that was then ownad by wWillett.
This was the condition of the drainage and irrigation systea since 1904 and

up unti) a year or two ago when Monty Holecomb acquired the Property.

Now the first thing that ve are confronted with is this that the

stcription in the Water Applicatﬁon made cn Juns 15, 1904, was erroneous andthg

description could only have read to irrlratn land OWned by Willestt ir the East

o1

Half of the Southwest Quarter and in the West Half »f the Southeast Quartev.

As stated befofe Villett did not own the tht Half of the Southwest and he

did not own the East Half of the Southeast Quérter.
N

Now, after Holcomb obtained ownership of the land he wenl in Lheis

in 1961 or 62 and closad wp the Rolz in the dam which was used in the past to
{ .
divert water frox the dam into the ditch on the North side of the dam and then

on into the land hereinbefore described and put in a new ditch on the West side

of the dan and wWhich is shown in Picture #5 and then made a emall diversion

from this dam so that the water could divert to the East at approxinately the

Doint shown in Picture #5 where Glada Cooper is standing. This neﬁ diversion

by Holuonb completely changes thé drainage syster and now forces the overflow
from the dam o spread out over land that Hol-omb owns befcre it ever gets to

the land owned by Glada Cooper and deprives ('ada Cooper of the water for

¢
Lo

irrigation of her land that she has always enijed'or was entitled to enjoy in
the past, ‘V\ .
Holcomb was warned in 1962 that he was c;prlving Glada Cooper of

i weter thau she was entitled to, which she had always gotten on her portion of
the land since the year 2904 and anparnntly at which t:we Hr, Holco&b must

havae chncked the water right filing ard then, we telieving 14 was he who did

| i1, put in a plug or dan across the di*cn from the North side of the road which

;is on the South side of this Section ncar tha Southwest Quarter of said Town-
l

thip und whizh plug is rore fullv in Pinture © just a little bit pveyond the

. —————



3!
) T t i
teleplone west shoving in tne center of s;td pleture and whi "h cau. es tie

water that nnrmslly'kould have pone on de: the diteh and tnen d-rain inb, the

ders proper to Jlow osut into ard fload the area in the Southuest Quarter of the
Southwest Quarter. Holcomb apparently toking the position thal he has tha
right to irrigate this land thal way by reascen of the 1904 filing of Willett.

However, note tbat Willett never owned that property and never did irrigete it

under his water right,

The abov and foregoing 3s & history of the siluation as it has de-
X} N

veloped and as it now exists at the presen time,
! 3

" LEGAL PROFOSITINY

First of all J think if nothing e1se the vested right to Willett

e AR

and “o hl»fuubaequent successors on the portion of 1anu that h° actually did

‘.u LA

and could il:r?“e from the dam undev hic 1904 f]’inr ard which I think is

‘(\ vy x’[ 0

v ‘1
coverad under Sxpp. Section 7 of SDC. 19¢0 Supp. 61 L1 and partlcular]

| LA
SRR

Suud1V151cn.(a) ‘”ﬁreof which reads as follows: %Vested Rights ~ Uees of

water under diversion and appl:catlons of water prior to the passage of the
: i
1907 Water Lau and not °ubeenuently abandoned or forfeited." There is never
AN -\
been any abﬁndnﬂment of the system of irrigation thaet was used by Willettl

A

and the Coopers, whlch in efiect was a spreading fload type svstem of ir-

rigating land. ,
‘.\ ‘\\VF '
Therefors, it would be my honast opinion that first of all Affida'its
i
should be filed! ,""rect the erroneous description that was plven 1n -

ljr-
190% and state and show the nroper area that apparently was then to be inclu-

i ded and ahich n”t“&llj was bnhjec* to 1r"1gation after the year of lwoburiill
| ‘\ ’- 0 N i
1962 whe\ Ur. "Holeomb took it upon him=e1f tn change the entire system.fi
‘ DAY ERAN H i

Tre next question thut may a ise would be as to the partition. tnat’

o—

was orderud bv he Court and whathe; that in any wuy effected the water r:ght

I

i that was aoplnﬂable to the lana invel vrd, ] dr not tn‘nv that the Order of the
" Ll 4 r{

| €

i Court ﬂad* any change at all in thdvétatutu, have al'avs provided tna¢ the

water is pertineni to tha land for 1rr1gat .on purpo"ns and in SDC 61. 014]

! . ) ‘\’
i our statute provideu a5 follows: 2: ARE
b \’ .
N AR
; w1l water uced in this State for irripavion purposes shall remain
ﬁ pertinent tec the land upon which it in used.™
1

VAN




M

T ST T

provides as follews in SIU 1960 Supp. 61,0127 as rollews:
L .
"Any permit or 1li:zense to appropriate water nay he assipgned, but no
such assignaent shall bs binding, excepl upon the Parties therecto,

unless filed for r-cord in the Office of the Commissiop, The oevidence

of ihe right to use water from any works construztea bv ihe United
I States, or its quly authorized agencies, shall in like marner be filed
with the Commission, upon assignment; but no right to appropriate
water for irrigation purposes shall be assigned, for the ownership
‘thereo and any wise transierred, apa-t from the land {0~ which it is
“appertinent, except in the manner espacially provided by law; and the
transfer of title tvo land in any manner shall carry with it all rights
to Lhe use of water appertinent thereto for irvipation purnoses.'

‘ Thererore, it is my conclusion that the lav sputifically provides
s

that any transfar or divisicn that has been made either by the Parties or oy

I the Court carried with it appertinent to the land a1 rights to the use of

woter Yor irrlg&tion purposes that it had enicyed and had & right to in the

past and it has this right without iaterferenc. from anyone except a prior
| water- right hoidzr.
:.’ . ‘.i" ' l‘l - ‘o
‘ ‘rur statute goes even furtker then that an¢ under SDC. 190 61,0128
‘rrovides as fcllows:
WL Vi O

n311° water used in this State for irrigation purpeses shall remain

appertinent to the land upon vaivh it is used; but if for any reason

‘stould it ot any time Secome tmpractical to use alil or any par. of -
such water beneficiully or economically for the irrigation of any land
to which the right of i%s uses is appertinent, 211 or any part of such
right may be severed {rom auch land ord simultansously transferrnd and
become appertinent to other lend without losing priority right thers-
to fore estaslished, if sach_change can bc made without detriment to

', exisiing rights, upon the approval of an application of the owner to-

" the Commission. Beiore the approval cf any such appiication, the appli-
cant. must give nouvice thereof by publication, in the form required by
+he Commission, once a wsek for fovy (4) consecutive weeks in a news-

; paper of general circulaticn in the location of the stream system in

, Which the trac.. of land ars located. Upon receipt of the proofs of

i publication, the Commission rioll render its decision thereon in

i . writing, which shail be final uwriess some person interested in the same
' sourcu of water supply shall, within s€xty days, bring appropriate

ﬂ action in the Circuit Court of the County in which the land is located
for a review of such decision. If the owner of the land o which water
has become appertinent abandons the use of such water upon such land,

‘sach water shall become public water, subject to general appropriation.”

1t then bacomes quite obvious thit the partition by the Court in
| no manner affected the water rights 221 thnl all water rights appertinent. te
the property transferred remained spper:fient to tke land as it. always was

V-

v before and that neither of the owners could make any change in the system of
i irrigation so as to effect the system of the nther without following the pro-
codures set out. in 61,0123 as above anoled. This would apply to the change in

diversion ihat Holeomp made in the da: and also applys spacifically to the

t

plug that he put in the road ditch.

!
|
|

The above Section has been racodifiert and the nes law row spocificall

|
a

P




CONCLUSIONS
;(1) I think ahﬁorrected ATfidavit should be getten to get the propor descr.p-
tion in the 1904 filing a3 a number one iten.

(2) Legally I:think @Qat Glada Cooper can then move into Coqrt by mandamus
and injunction requiring liolcomb to restere the dam Lo its originzl condition
and to remove che plug that he has put in the high(ﬁy.

(3) 1 think the Stats VWater Departpent make a cheékband survey of this area
to see uhatlwéter rights are being effected and perlr mw the étate vould at
laagt havg Zoue ﬁufho}ity over the plug that s in the road ditch,

M 1 f@ink the supervieors of the road on tha South side of tﬁe Tow.ship
'conéerned wﬁiéh miéht be a Township or it might‘even be a County road could
te contacted and ieqﬁested that they cause the said plué t& be removed énd the

drain which Hcleomb provided into his place be prugged wo again,

g
BENRY
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No._1290-1
APAEC\i -;&I' e\ pepartment of |
Water & Natural Resources

Joe Foss Building o
623 East Capitol WATER RIGHTS DIVISION

Plerre, South Dakota 57601 (605) 773-3352
Kovember 1, 1983

Honte Holcomb . .
Star Rt, 9ox 113- '
auffalo Sb 57720 ’

Dear Br. Holéomb: y

Encloscd herewith are your Vested Right Permit, Water License No. 1290-1 .
This Water License is the final water right document completing your
process of obtaining a vested water right.

r :

As long as you use the héter beneficlally, as stated in the water‘Llcense.

the State Water Laws provide that you have & continulng right to use
the water.

' Very truly yours
%6\%%/
. (/30uN HATCH, Chief Engineer
’ Water Rights Division
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NOTE: Th;:appllcabla portions of Vater nghi Filing 0396~1 have baen
incorporated into Vested Right No, 1299-1 and the abandoned
portions of Filing No. 0396-1 have been cancelled.
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