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BEFORE THE STATE OF SOUTH DAKOTA  
 

DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 
 

BOARD OF MINERALS AND ENVIRONMENT  
 
             
 
IN THE MATTER OF CLEAN NUCLEAR  )    
ENERGY CORP. URANIUM EXPLORATION  )       
PERMIT APPLICATION    )     
       ) 
EXNI 453      ) 
       ) 
             
 

 
INTERVENOR GREAT PLAINS TRIBAL WATER ALLIANCE, INC. 

MOTION FOR RECONSIDERATION OF THE  
“ORDER FALL RIVER ORDINANCE”  

 

 COMES NOW, intervenor Great Plains Tribal Water Alliance, Inc., and 

respectfully moves the Board of Minerals and Environment for an order overruling the 

“Order Fall River Ordinance” entered by Hearing Officer Morris on December 21, 2025.  

The applicant initially raised this issue with a brief filed on August 14, 2025.  At a pre-

hearing conference on August 21, Hearing Officer Morris directed that additional briefs 

be filed by October 1.  On December 1, the Great Plains Tribal Water Alliance filed its 

witness and exhibit disclosure, identifying Ms. Sarah Peterson as a witness for the 

purpose of informing the Board of her efforts to enact the ordinance by ballot initiative, 

and the reasons for doing so. However, an order was entered on December 21, 2025 

stating “The Fall River County ordinance declaring uranium mining a nuisance in Fall 

River County is extraneous to the application under issue (sic) and the Board will not 

recognize the ordinance as applicable.”   
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 Ms. Peterson, a local elder living in Hot Springs and a friend of the Tribes, now 

faces an obstacle to her testimony.  By this motion, the Great Plains Tribal Water 

Alliance, Inc. respectfully requests that the Board of Minerals and Environment add this 

motion to its agenda for the upcoming meeting, and reconsider and reverse the “Order 

Fall River Ordinance” dated December 21, 2025 and on file in this docket.. 

 This motion is based on the Affidavit of Sarah Peterson attached hereto as Exhibit 

A; the Legal Memorandum attached hereto; ARSD §74:09:01:08 (authorizing the Board 

to overrule hearing officer); SDCL §19-19-401 (relevant evidence admissible); SDCL 

§§45-6D-29(3) & (4) (criteria for issuance or denial of uranium exploration permit 

application); South Dakota’s judicially-established rules of statutory interpretation; and 

the papers and pleadings on file herein. 

 DATED this 2nd day of February 2026 

 
     By: Chase Iron Eyes  
      Chase Iron Eyes  
      Attorney at Law 
      Post Office Box 393 
      Pine Ridge, South Dakota 57770 
      (605) 415-9238 
      Chase@Lakotalaw.org 
      S.D. Bar No. 3981 

 

        
      ______________________ 
      Peter Capossela, PC 
      Attorney at Law 
      Post Office Box 10643 
      Eugene, Oregon 97440 
      (541) 505-4883 
      peter@pejutatokahe.com 
 
 
 

mailto:Chase@Lakotalaw.org
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LEGAL MEMORANDUM OF POINTS AND AUTHORITIES 

 
 Under ARSD §74:09:01:08, “Any decision made by the chair of the hearing is a 

final decision of the board unless the board overrules the decision of the chair of the 

board.”  The “Order Fall River County Ordinance” should be overruled, because it runs 

afoul of South Dakota law in at least two respects:  

(1) it contravenes South Dakota evidentiary rule 401 on relevance, 
SDCL §19-19-401; and 

 
(2) it is inconsistent with the rules governing the interpretation of 

related statutes or ordinances. E.g. Karlen v/. Janklow, 339 N.W.2d 
322, 323 (S.D. 1983). 

 

The County Ordinance is Relevant Evidence 

 Section 29 of the South Dakota Uranium Exploration Act provides that: 

 The board may not deny a permit, except for one or more of 
the following reasons… 
 
 (3) The adverse effects of the proposed uranium mining 
operation on the historic, archaeologic, geologic, scientific, or 
recreational aspects of affected or surrounding land outweigh the 
benefits of the proposed uranium exploration operation; 
 
 (4) The proposed uranium exploration operation will result 
in the loss or reduction of long-range productivity of watershed 
lands, public and domestic water wells, aquifer recharge areas, or 
significant agricultural areas…   

 
SDCL §§45-6D-29(3)& (4). 
 
 Local residents arguably possess the best information on the “historic, 

archaeologic, geologic, scientific, or recreational aspects,” id., of the proposed activity in 

their county.  In her affidavit attached hereto as Exhibit A and incorporated by reference, 

Sarah Peterson explains the background to the ordinance: “I attended a meeting… to 
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discuss the water quality problems in local waters such as Pass Creek, Beaver Creek and 

the Cheyenne River, caused by run off from legacy uranium mining.”  The fact that the 

residents of the county in which CNEC is contemplating to mine uranium have 

determined that such activity constitutes a nuisance directly relates to whether “the 

adverse effects of the proposed uranium exploration operation… outweigh the benefits.”  

SDCL §45-6D-29(3).  Consequently, it is relevant evidence under South Dakota law.  

 Under Rule 401 of South Dakota’s rules of evidence, “Evidence is relevant if: (a) 

It has any tendency to make a fact more or less probable; and (b) The fact is of 

consequence in determining the action.” According to U.S.D. Law Professor Chris 

Hutton, “The philosophy of the Code of Evidence adopted in 1975 was to favor the 

admissibility of evidence.”  Chris Hutton, South Dakota Evidence: Comments on a Giant 

Step, 59 S.D. L. REV. 343, 348 (2014).     

 Indeed, the South Dakota Supreme Court has stated, “Our rule favors the 

admissibility of evidence in the absence of strong considerations to the contrary.”  State 

v. Guthrie, 627 N.W. 401, 407 (S.D. 2001).  The Court interprets the relevance statute 

liberally.  The Court has explained, “Rule 401 uses a lenient standard for relevance,” and 

has explicitly rejected “a narrow interpretation of relevant evidence under the rules.”  

Supreme Pork, Inc. v. Master Blaster Inc., 746 N.W.2d 474, 487-488 (S.D. 2009).   

 The “Order Fall River Ordinance” takes an extremely narrow view of 

“applicability,” which, in and of itself, is not even an evidentiary term. To that extent, the 

order is not authorized by law. More to the point, the order is inconsistent with the 

relevancy and admissibility of evidence, as described by the Court in Supreme Pork, Inc.: 

 Rule 401 uses a lenient standard for relevance.  Any proffered 
item that would appear to alter the possibilities of a consequential 
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fact is relevant… (It) is not a stringent standard.  Evidence, to be 
relevant to an inquiry, need not conclusively prove the ultimate fact 
in issue, but only have a tendance to make the existence of any fact 
that is of consequence to the determination more probable or less 
probable… 

 
Id. at 488 (emphasis in original).  

 Section 27 of the Uranium Exploration Act provides for local venue for contested 

case hearings, upon request of the county. SDCL §45-6D-27. In this case, both Fall River 

and Oglala Lakota counties have requested that the hearing be held in Fall River. 

Nevertheless, by including section 27, the legislature has determined that the views of 

local residents are a relevant factor in determining whether an application passes muster 

under section 29 of the Act.  SDCL §45-6D-29.  Local views are a “consequential fact,” 

and the Fall River County Ordinance embodies those local views. 

 There has been no contention that testimony relating to the ordinance is 

prejudicial, privileged, or unfair in any regard.  It is relevant, admissible evidence.  It may 

not be binding on the Board.  E.g. City of Custer v. Preserve French Creek, 2024 S.D. 45 

(denying writ of mandamus to close sewage plant whose operation was required by state 

law).  The Board may or may not confer very much weight to its existence.  But the 

Ordinance cannot be excluded on grounds of “applicability,” or claims it is “extraneous.”  

These are not legal reasons to exclude evidence, especially evidence this important.  The 

“Order Fall River Ordinance” should be overruled pursuant to ARSD §74:09:01:08. 

Applicable Rules of Interpretation Require Admission of the Ordinance 

   The order is based on the notion that “exploration and mining constitute separate 

actions.”  Order Fall River County Ordinance, p. 2.  Significantly, they are related 

actions.  And when different laws relate to one another, “it is the responsibility of the 
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court to give reasonable construction to both, and to give effect, if possible, to all 

provisions under consideration, construing them together.” Meyerlink v Northwestern 

Public Service Co., 391 N.W.2d 180, 184 (S.D. 1986) citations omitted.  When different 

statutes or ordinances are at play, under South Dakota law, the decisionmaker is not to 

split hairs in order to differentiate them and exclude consideration of one or the other.  “If 

by any reasonable construction, both acts can be reconciled, they should be.” Karlen v. 

Janklow, 339 N.W.2d at 323.   

 The Karlen case is directly on point. It involves a state statute and related city 

ordinance. The governor sought to summarily remove three Aberdeen police officers 

under a state law conferring authority to remove peace officers involved in alcohol or 

drug-related misconduct, but a city ordinance conferred civil service protections for the 

officers. Id.  The South Dakota Supreme Court vacated the governor’s dismissal of the 

officers, holding the state statute did not extend to municipalities with civil service 

ordinances.  Id.   The Court fit both laws together, “mak[ing] them workable.” Id.   

 In the present case, the legislature has indicated that local concerns are relevant to 

the consideration of an application for a uranium exploration permit, SDCL §45-6D-27, 

and, in fact, local views have been expressed in the most democratic and direct way.  The 

Fall River County Ordinance should be considered admissible evidence, and Ms. Sarah 

Peterson of Hot Springs, who helped draft and campaigned for the Ordinance, see Exhibit 

A, should be allowed to testify about how and why the Ordinance was passed.  

 Accordingly, the Great Plains Tribal Water Alliance respectfully requests the 

Board to reconsider and reverse the Order Fall River Ordinance. 
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 RESPECTFULLY SUBMITTED this 2nd day of February 2026 

 
     By: Chase Iron Eyes  
      Chase Iron Eyes  
      Attorney at Law 
      Post Office Box 393 
      Pine Ridge, South Dakota 57770 
      (605) 415-9238 
      Chase@Lakotalaw.org 
      S.D. Bar No. 3981 

 

        
      ______________________ 
      Peter Capossela, PC 
      Attorney at Law 
      Post Office Box 10643 
      Eugene, Oregon 97440 
      (541) 505-4883 
      pcapossela@nu-world.com 
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Motion for Reconsideration Exhibit A







11. On November 9th at 6:41 am, Soutl1 Dakota Secretary of State Steve Barnett

certified the vote on the Initiated Measut·e 56% yes and 44% no. We won! 

12. Only three ofus long time members were interested i11 following the election results

on November 8, 2022. We were on a conference call watching and tl1e results on tl1e Secretary of 

States web site. At out· next n1eeting I planned a large pot luck dinner to celebrate the great work 

we did togethe1· and our huge win. 

13. In considering whether to approve the CNEC applicatio11 for a ltranium exploration

permit, I request the rigl1t to tell our story about how the voters in F'all I{iver c:ounty have spoken. 

C 

Sarah Peterson 

STATE OF SOUTH DAKOTA ) 
• 

• 

COUNTY OF FALL RIVER ) 

SUBSCRIBED and SWORN to before me 
this3D day of ::r o.nu..DJ"i , 2026 

By: 
NOTARY PUBLIC 

My Commission Expires
My Commission Expires AuguSt 2812026
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. � PATSY DAVIS 

� \\!01.AR'Y' PUBLIC
\:'� State of South Dakota
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CERTIFICATE OF SERVICE  

 The undersigned hereby certifies that on this day, a copy of the afore was served 
via U.S.  mail with proper postage affixed to: 
 
Steven R. Blair 
Deputy Attorney General 
P.O. Box 70 
Rapid City, S.D. 57702 
 

Beverly Katz 
Asst. Attorney General 
1302 E. S.D. Highway 1889 Ste. 1 
Pierre, S.D. 57501-8501 
 

Cheryl Angel 
1212 Columbus St. 
Rapid City, S.D. 57701 
 

Beverly Larson 
P.O. Box 82 
Wounded Knee, S.D. 57794 
 

Ruddell Bear Shirt 
P.O. Box 88 
Wounded Knee, S.D. 57794 
 

Caryn Lerman 
337 S. 5th St. 
Hot Springs, S.D. 57747 
 

Robert Bordeaux 
740 University St. Apt. 3 
Spearfish, S.D. 57783 
 

Elizabeth Lone Eagle 
202 Bald Eagle Lane Box 11 
Rapid City S.D. 57701 
 

Candi Brings Plenty 
725 Saint Charles St. 
Rapid City, S.D. 57701 
 

Ailene Maea 
715 Haines Ave. Apt. 3 
Rapid City, S.D. 57701 
 

Mashanaposhe Camp 
P.O. Box 339 
Porcupine, S.D. 57772 
 

Susan McPhail Pang 
28017 Cascade Rd. 
Hot Springs, S.D. 57747 

Kimberly Craven 
CRST Attorney General 
P.O. Box 590 
Eagle Butte, S.D, 57625 
 

Michael Melius 
Black Hills Chapter Sierra Club 
P.O. Box 1624 
Rapid City, S.D. 57709 
 

Marla Cooley 
145 S. Garden St. 
Hot Springs, S.D. 57747 
 

George Nelson 
Attorney at Law 
2640 Jackson Blvd. Ste. 1 
Rapid City, S.D. 57702 

Jeremiah “Jay” Davis 
130 East Centennial St. 
Rapid City, S.D. 57701 
 

Thomas O’Connor 
4601 Mohawk St. 
Lincoln, NE 68510 
 

Seth Eagle Bear Jr. 
P.O. Box 44 
Wounded Knee, S.D.  58894 

Gena Parkhurst 
514 Americas Way #20805 
Box Elder, S.D. 57719 
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Bob Morris     Matthew Naasz 
P.O. Box 370     Gunderson Palmer Law Firm 
Belle Fourche, S.D. 57717   P.O. Box 8045 
bobmorris@westriverlaw.com  Rapid City, S.D. 57709 
 
 DATED this 2nd day of February 2026 

       

  
Law Office of Bruce Ellison 
P.O. Box 2508 
Rapid City, S.D. 57709 

Sarah Peterson 
510 Jennings 
Hot Springs, S.D. 57747 
 

Brenda Gamache 
2337 Wilson Ave. 
Hot Springs, S.D. 57747 
 

Julie Plachta 
P.O. Box 635 
Hot Springs, S.D. 57747 
 

Denise Giago 
221 E. Jackson St. 
Rapid City, S.D. 57701 
 

Reno Red Cloud 
P.O. Box 4052 
Pine Ridge, S.D. 57770 
 

Taylor Gunhammer 
221 E. Jackson St. 
Rapid City, S.D. 57701 
 

Helen Red Feather 
P.O. Box 173 
Wounded Knee, S.D. 57794 
 

Steven Gunn 
OST Legal Dept. 
P.O. Box 1204 
Pine Ridge, S.D. 57770 
 

Jean Roach  
3711 Ivy Ave. 
Rapid City, S.D. 57701 

Delores Hawk Wing 
P.O. Box 25 
Wounded Knee, S.D. 57794 
 

Sanders Schaller 
322 4th St. 
Smithwick, S.D. 57782 
 

Susan Hey 
312 N. 40th St. 
Rapid City, S.D. 57702 
 

Ben R. Sharp 
28290 Flagpole Rd. 
Hot Springs, S.D. 57747 
 

Lillias Jones Jarding 
P.O. Box 591 
Rapid City, S.D. 57709 
 

Tonya Stands  
202 Bald Eagle Lane #8 
Rapid City, S.D. 57701 

 Michelle Tyon 
P.O. Box 1838 
Pine Ridge, S.D. 57770 
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